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TINDAIiL  V.  LATNH.     (No.  88.) 
(Sapreme  Court  of  Arkansas.    July  14,  1919.) 

1.  Appkabange  «=s>22— Special  Appearance 
—Subsequent  Plea  to  Merits. 

Thoagh  appellant  appeared  specially  to  at- 
tack service  of  process  he  may,  where  his  mo- 
tions were  denied,  plead  to  the  perits  without 
disturbing  his  former  statas,  but  he  must,  to 
preserve  his  objections,  so  indicate  in  the  plea 
to  the  merits  subsequently  filed. 

2.  Appeabancb  «=s>9(4)  —  General  Appear- 
ance—What Constitutes. 

Where,  after  defendant's  motions  attacking 
service  of  process  and  rendition  of  default  judg- 
ment were  denied,  he  filed  a  general  answer,  the 
court  allowing  him  to  defend  on  the  merits,  such 
general  answer,  which  contained  no  reservation, 
IS  a  general  appearance,  curing  defect  of  serv- 
ice. 

8.  Appearance  «s»9(8)  —  General  Appear- 
ance—What Constitutes. 
Where  defendant  filed  a  motion  solely  for 
the  purpose  of  setting  aside  a  default  judgment 
and  prayed  to  defend  on  the  merits,  such  motion 
is  a  general  appearance,  and  cures  any  defect 
in  the  service. 

4.  Appeal  and  Error  ^=>1974(1)— Revisw- 
Harmless  Error. 

Though  the  refusal  of  the  trial  court  to  set 
aside  a  default  judgment  was  inconsistent  with 
an  order  allowing  defendant  to  file  an  answer 
on  the  merits,  yet,  where  defendant  was  allowed 
to  answer  to  Uie  merits,  no  prejudice  resulted. 

5.  Damages  ^=»189— Evidence— Sttfficienct. 

In  an  action  for  damages  for  defendant's 
failure  to  furnish  water  according  to  contract 
for  the  rice  crop  which  plaintiff  was  growing, 
evidence  as  to  damages  held  sufficient  to  support 
the,  judgment ;  a  number  of  witnesses  testify- 
ing that  they  were  familiar  with  tiie  land  and 
adjoining  land,  etc. 


Appeal  from  Circuit  Court,  Arkansas  Cbun- 
ty;  Thos.  O.  Trimble,  Sr.,  Judge. 

Action  by  W.  R.  Layne  against  A.  A.  Tin- 
dall.  From  a  Judgment  for  plaintiff,  defend- 
ant appeala    Affirmed. 

O.  M.  Young,  of  Stuttgart,  for  appellant 
Jno.  W.  Moncrief,  of  De  Witt,  for  appellee. 


Mcculloch,  C.  J.'  Appellee  sued  appel- 
lant in  the  circuit  court  of  the  Southern  dis- 
trict of  Arkansas  county  to  recover  damages 
sustained  by  reason  of  an  alleged  breach  of 
contract  between  the  parties  whereby  appel- 
lant undertook  to  furnish  water  for  appellee's 
rice  crop  during  the  year  1917.  Appellee  was 
engaged  in  growing  rice,  and  put  in  a  crop 
of  about  38  acres,  and,  according  to  the  alle- 
gations of  the  complaint,  appellant  orally 
agreed  for  a  consideration  to  furnish  water 
to  flood  the  crop,  and  neglected  to  do  so, 
thereby  causing  the  crop  to  fail.  Damages 
were  laid  in  the  complaint  in  the  sum  of  $4,- 
580,  the  difference  between  the  market  value 
of  appellee^s  portion  of  the  crop  raised  and 
the  value  of  his  part  of  the  crop  that  would 
have  been  raised  If  water  had  been  furnished 
by  appellant  according  to  the  contract 

The  action  was  commenced  on  March  18, 
1918,  and  thie  return  of  the  sheriff  shows  per- 
sonal service  on  appellant  tlTat  day.  There 
were  no  proceedings  at  the  succeeding  April 
term  of  court,  but  on  the  first  day  of  the  No- 
vember term,  which  began  November  4, 
1918,  the  court  rendered  Judgment  by  default 
against  appellant  without  his  tippearance, 
and  the  cause  was  passed  to  a  later  day  of 
the  term  for  assessment  of  the  damages. 
There  y&B  an  adjournment  of  the  court  that 
day  over  to  December  16,  1918,  and  on  the  re- 
convening of  the  court  appellant  appeared 
by  attorneys  and  filed  his  motion  to  require 
the  sheriff  to  correct  his  return  on  the  writ 
of  summons  to  make  it  state  the  truth,  but 
the  motion  did  not  set  forth  the  imperfection 
or  falsity  of  the  return.  On  the  same  day  ap- 
pellant filed  another  motion  to  set  aside  the 
default  judgment  on  the  ground  that  there 
had  been  no  valid  service  of  the  writ  of  sum- 
mons, and  that  appellant  had  a  good  defense 
to  the  complaint.  The  prayer  of  that  motion 
was  that  the  default  judgment  be  set  aside, 
and  that  he  be  allowed  to  plead  to  the  com- 
plaint. On  the  next  day,  December  17th,  ap- 
pellant filed  still  another  motion  to  dismiss 
the  complaint,  on  the  gi'ound  that  he  was  not 
a  resident  of  the  Southern  district  of  Arkan- 
sas county,  and  that  the  court  had  no  juris- 
diction over  his  person.  This  motion  was  ac- 
companied by  numerous  afildavlts  tending  to 
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sbow  that:  appellant  wits  a  resident  of  the 
Northern  distrioir  gf  JLT^anshs.-<!9untar  and  had 
no  "usn^UiSiic^  6fJiUl^*  m\mi/i  tlie  meaning 
of  the^sftftute  (Kirt^'s  Digest,  |  6042)  in  the 
Southern  District  of  Arkansas  county^  and 
that  he  was  not  personally  served  with  pro- 
cess. Appellee  responded  to  the  motion,  and 
undertook  to  show  by  affidavits  of  certain 
persons  that  appellant  had  a  place  of  resi- 
dence, in  the  Southern  district  of  Arkansas 
county,  and  that  the  sheriff  served  the  pro- 
cess by  leaving  a  copy  of  the  summons  at  ap- 
pellant's usual  place  of  abode  with  a  person 
who  was  a  member  of  appellant's  family  over 
the  age  of  15  years.  The  deputy  sheriff  who 
signed  the  return  stated  in  his  affidavit  that 
he  had  served  the  writ  by  delivering  a  copy 
at  the  place  where  appellant  resided  in  the 
Southern  district  of  Arkansas  county  to  a 
person  Who  also  resided  there.  Each  of  the 
motions  just  referred  to  contained  a  state- 
ment that  appellant  appeared  only  for  the 
purpose  of  presenting  the  motion. 

The  court  overruled  each  of  the  motions  on 
December  17th,  and  appellant  then,  by  per- 
mission of  the  court,  filed  his  answer,  tender- 
ing an  issue  on  each  of  the  allegations  of  the 
complaint.  Appellee  moved  to  strike  the  an- 
swer from  the  ffie,  but  the  court  overruled  the 
motion  and  postponed  the  cause,  at  appel- 
lant's request,  to  give  the  latter  time  to  pre- 
pare for  trial.  The  cause  was  heard  by  a 
jury,  and  the  jury  returned  a  verdict  in  favor 
of  appellee,  and  awarded  damages  in  the 
sum  of  $1,000.  ' 

[1-3]  It  is  unnecessary  to  determine  wheth- 
er or  not,  according  to  the  testimony,  appel- 
lant was  legally  served  with  writ  of  sum- 
mons, for  it  is  dear  that  he  waived  that  de- 
fect by  pleatling  to  the  complaint  and  going 
to  trial  on  the  merits  of  the  case  without  pre- 
serving his  status  in  specially  pleading  the 
objections  to  the  method  of  service.  Each  of 
the  motions  contained  a  recital  that  appel- 
lant appeared  solely  for  the  purpose  of  ob- 
jecting to  the  service,  but  when  the  court 
overruled  the  motions  appellant  then  appear- 
ed generally  in  the  cause  by  filing  his  answer 
raising  issues  on  the  merits  of  the  case.  He 
had  the  right  to  appear  specially,  and  if  his 
motion  was  incorrectly  overruled  he  had  the 
right  to  plead  on  the  merits  of  the  case  with- 
out disturbing  his  former  status  in  thus  ap- 
pearing. Spratley  v.  Louisiana  &  Arkansas 
Ry.  Ck>.,  77  Ark.  412,  95  S.  W.  776.  But  in  or- 
der to  preserve  his  objection  on  the  ground 
of  want  of  service  he  should  have  so  indicat- 
ed in  the  plea  to  the  merits  subsequently  ffi- 
ed.  Chicago,  Rock  Island  &  Pacific  Ry.  Co. 
V.  Jaber,  85  Ark.  232,  107  S.  W.  1170.  More- 
over, one  of  the  motions  filed  by  appellant 
was  solely  for  the  purpose  of  having  the  de- 
fault judgment  set  aside  in  order  to  permit 
him  to  plead  to  the  merits,  and  this  itself 
was  an  appearance  which  could  not  be  with- 
drawn. 


[4]  The  order  of  court  refusing  to  set  aside 
the  default  judgment  and  the  order  allowing 
appellant  to  file  an  answer  on  the  merits  and 
overruling  appellee's  motion  to  strike  it  out 
were  Inconsistent  with  each  other,  but  no 
prejudice  resulted  to  appellant,  for,  notwith- 
standing the  court  did  not  formally  set  aside 
the  default  judgment,  appellant  was  permit- 
ted to  file  an  answer,  and  the  cause  was  tried 
on  all  of  the  issues  raised  in  the  complaint 
and  answer.  In  opier  words,  the  issues  were 
not  confined  merely  to  an  ascertainment  of 
the  damages,  but  all  of  the  other  issues  with 
respect  to  the  making  of  the  contract  and  the 
alleged  breach  of  it  were  tried,  as  well  as  the 
question  as  to  the  amount  of  damages.  The 
court  submitted  each  of  those  issues  to  the 
jury  upon  appropriate  instructions,  the  cor- 
rectness of  which  have  not  been  challenged. 

[6]  The  only  other  question  raised  here  is 
that  the  evidence  is  not  sufficient  to  justify 
the  amount  of  damages  awarded  by  the  jury. 
It  is  claimed'  that  the  testimony  was  too 
vague  and  general  as  to  the  probable  amount 
of  rice  ai^ellee's  land  would  have  produced 
if  properly  watered,  whereas  it  should  have 
been  limited  to  testimony  as  to  this  particu- 
lar land  or  adjoining  lands  of  like  character. 

We  are  of  the  opinion  that  the  evidence  is 
sufficient  to  sustain  the  verdict.  Several  wit- 
nesses testified  that  they  were  familiar  with 
this  and  adjoining  lands,  and  it  is  shown 
what  amount  of  rice  would  probably  have 
been  raised  on  that  land  if  it  had  been  prop- 
erly watered.  It  was  proved  also  what  the 
same  character  of  lands  in  that  particular 
locality  produced  that  year.  It  is  true  the 
testimony  took  a  broader  range  on  the  cross- 
examination  of  certain  witnesses,  but  there 
are  no  objections  here  to  the  introduction  of 
testimony,  and  we  think  there  was  an  abun- 
dance of  evidence  to  sustain  the  verdict. 

Judgment  affirmed. 


PERRY  ▼.  STATE.    (No.  40.) 
(Supreme  Court  of  Arkansas.     June  16,  1919.) 

1.  Statutes  ^=»18  —  Recobd  of  Steps  in 
Passage. 

The  Constitution  does  not  require  that  ev- 
ery step  in  the  course  of  the  passage  of  bills 
or  amendments  be  recorded  in  the  journals^  of 
the  houses  or  indorsed  on  the  bills. 

2.  Statutes    ^==>283(2)  — Bnactubnt  — Pbe- 

SUlfPTION. 

An  act  of  the  Legislature,  signed  by  the 
Governor  and  deposited  with  the  Secretary  of 
State,  raises  the  presumption  that  every  re- 
quirement was  complied  with,  unless  the  con- 
trary affirmatively  appears  from  the  records  of 
the  General  Assembly. 

3.  Statutes    ^=»283(2)— Passaok— Pbesump- 
tion->joubnal  of  houss. 

The  silence  of  the  journal  of  a  house  of  the 
Legislature  on  matters  not  required  to  be  en- 
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tered  cannot  conflict  with  the  presumption  of 
the  regularity  of  the  passage  of  a  bill  signed  by 
the  Governor  and  deposited  with  the  Secretary 
of  State;  only  in  matters  where  the  journal 
does  speak,  or  is  required  to  speak,  can  it  con- 
flict with  the  presumption. 

4«  STATimes   «=s>288(2)— PAsaAOE   or   Aor— 
JousNAi.  OF  Senate— PsssuMPTioN. 
In  view  of  the  presumption  that  the  Sen- 
ate  receded  from   an   amendment  to  the  bill 
which  it  adopted  and  ordered  engrossed,  Acts 
1919,  No.  154,  prohibiting  cows  being  permit- 
ted to  run  at  large,  held  not  invalid  on  the 
ground  that  the  bill  approved  by  the  Governor 
and  filed  in  the  Secretary  of  State's  office  was 
not  the  bUl  passed  by  both  houses  of  the  Leg- 
islature;   the  amendment  adopted  in  the  Sen^ 
ate  not  appearing  in  the  enrolled  bill. 
Smith,  J.,  dissenting. 

Ai^)eal  from  Circuit  Court,  Mississippi 
County;  R,  B.  L.  Johnson,  Judge. 

John  W.  Perry  was  convicted  of  permit- 
ting a  cow  to  run  at  large,  and  he  appeals. 
Affirmed. 

W.  J.  Driver,  of  Osceola,  for  appellant 
Jno.  D.  Arbuckle,  Atty.  Gen.,  and  Robert 
C.  E^noz,  Asst.  Atty.  Gen.,  for  the  State. 

HUMPHREYS,  J.  Appellant  was  Indicted, 
tried,  and  convicted,  in  the  Chickasawba  dis- 
trict of  the  Mississippi  circuit  court,  for  per- 
mitting a  cow  to  run  at  large,  contrary  to 
the  provisions  of  Act  No.  154,  Acts  of  the 
General  Assembly  of  the  State  of  Arkansas 
of  1919,  approved  March  1,  1919. 

Appellant  defended  on  the  ground  that  the 
act,  as  approved  by  the  Qoveroor,  was  not 
the  same  act  passed  by  the  two  houses  of 
the  Legislature. 

The  cause  was  submitted  to  the  court,  sit- 
ting as  a  Jury,  upon  the  following  agreed 
stat&nent  of  facts: 

'That  the  defendant  (appellant)  John  Perry 
did,  on  the  Ist  day  of  April,  1919,  knowingly 
and' intentionally  turn  out  and  permit  to  run  at 
large  in  that  part  of  the  Chickasawba  district 
of  Mississippi  county.  Ark.,  lying  east  of  Lit- 
tle river,  one  cow,  in  violation  of  the  terms  of 
Act  154  of  the  General  Assembly  of  Arkansas, 
approved  March  1,  1919. 

*'It  is  further  agreed  that  for  the  purpose  of 
testing  the  validity  of  Aiid  act,  this  cause  shall 
'  be  submitted  to  the  court,  a  jury  trial  being 
waived,  that  all  records  of  both  houses  of  the 
General  Assembly  shall  be  considered  as  offer- 
ed in  evidence,  and  that  the  record  of  journal 
entries  of  the  Senate,  certified  to  by  Ira  C. 
Langley,  secretary  of  said  body,  is  a  true  and 
correct  copy  of  the  journal  of  said  body;  also, 
the  records  certified  to  by  H.  G.  Combs,  chief 
derk  of  the  House  of  Representatives,  is  a  true 
and  correct  copy  of  said  journal  record  of  said 
House;  also,  that  all  of  said  records,  including 
the  original  enrolled  bill  as  now  filed  with  the 
Secretary  of  State  and  the  original  bill  as  in- 
troduced, together  with  the  indorsements  there- 
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on,  are  hereby  made  a  part  of  the  record  of 
this  case."  # 

The  original  bill,  the  act  as  signed,  the 
Journals,  and  indorsements  on  the  original 
blU  were  Introduced  in  evidence  under  the 
terms  of  the  stipulation. 

The  court  sustained  the  validity  of  the  bill, 
found  the  defendant  guilty,  assessed  his  fine 
at  $5,  and  rendered  Judgment  in  accordance 
with  the  findings,  from  which  findings  and 
Judgment  an  appeal  has  been  duly  prosecuted 
to  this  court. 

It  Is  Insisted  by  appellant  that  the  bill 
passed  by  the  Legislature  provided  for  an 
election  and  a  majority  vote  of  the  electors 
In  the  district  before  the  bill  should  become 
effective,  and  that  the  bill  approved  by  the 
Governor  and  filed  In  the  Secretary  of  State's 
office  does  not  contain  such  provision;  In 
other  words,  that  the  bill  signed  by  the  Gov- 
ernor and  ffied  in  the  Secretary  of  State's 
office  was  not  the  bill  passed  by  both  Hous- 
es of  the  Legislature.  Act  No.  154,  Acts 
1919,  Is  the  same  act  as  Senate  bill  No.  64. 
The  challenged  act  and  Senate  Bill  No.  64 
are  exactly  alike.  It  api>ears,  however,  from 
the  entries  In  the  Senate  Journal  and  indorse- 
ments on  the  original  bill,  that  the  following 
amendment  was  adopted  and  ordered  en- 
grossed on  January  21,  1919,  and  reported 
as  engrossed  on  January  23,  1919,  to  wit: 

"Amend  section  6  of  Senate  Bill  No.  64  by 
adding  at  the  close  of  section  6,  the  following: 
Provided,  this  act  shall  not  become  effective 
until  it  is  voted  on  at  a  special  election  to  be 
called  by  the  county  judge  of  said  county,  and 
receives  the  votes  of  the  majority  of  those  vot- 
ing at  said  special  election.  And  said  special 
election  shall  be  called  by  the  county  judge  at 
least  thirty  days  prior  to  the  first  day  of  Sep- 
tember, 1919,  and  notice  of  said  special  elec- 
tion shall  be  published  in  some  newspaper  in 
each  district  in  said  county  for  at  least  thirty 
days  prior  to  the  date  fixed  by  said  county 
judge  for  holding  said  election. 

"And  provided  furtiier,  that  the  expense  of 
holding  said  election  shall  be  paid  out  of  the 
general  fund  of  said  county,  and  the  judges  and 
clerks  who  shall  hold  said  election  shall  be 
selected  by  the  sheriff,  circuit  clerk  and  county 
judge  of  said  county." 

[1  ]  It  also  appears  by  an  entry  In  the  Sen- 
ate Journal  and  an  Indorsement  on  the  orig- 
inal bill  that  the  bill  was  read  a  third  time 
and  passed  on  January  24,  1919.  It  Is  ar- 
gued from  these  entries  on  the  Journal  and 
indorsements  on  the  bill  that  the  engrossed 
bill,  incorporating  the  amendment  aforesaid, 
was  the  bill  that  passed  the  Senate  and 
House,  and  that  the  bill  in  its  original  form, 
as  approved  and  signed  by  the  Governor,  was 
not  the  same  bill  passed  by  the  two  houses 
of  the  Legislature.  This  conclusion  would 
be  true  if  the  Constitution  of  the  state  re- 
quired that  every  step  In  the  course  of  the 
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passage  of  bills  or  amendments  thereto  should 
be  redirded  in  the  journals  or  Indorsed  on 
the  bills.  The  Constitution,  however,  makes 
no  such  exacting  requirements.  Vinsant, 
Adm'x,  V.  Knox,  27  Ark.  266;  Chicot  County 
y.  Davles,  40  Ark.  200;  Harrington  v.  White, 
131  Ark.  291,  199  S.  W.  92. 

[2]  This  court  has  adopted  the  following 
rule  with  reference  to  presumptions  In  fayor 
of  the  validity  of  bills  which  have  been  signed 
by  the  Qovemor  and  deposited  in  the  office 
of  the  Secretary  of  State: 

'lAn  act  of  the  Legislature  signed  by  the  Gov- 
ernor and  deposited  with  the  Secretary  of 
State  raises  the  presumption  that  every  re- 
quirement 'was  complied  with,  unless  the  con- 
trary affirmatively  appears  from  the  record  of 
the  General  Assembly."  Harrington  v.  White, 
131  Ark.  291,  199  S.  W.  92. 

In  support  of  the  rule  thus  announced,  the 
court  In  that  case  cited  Chicot  County  v. 
Davles,  40  Ark,  200;  State  v.  Corbett,  61 
Ark.  226,  32  S.  W.  686;  State  v.  Bowman, 
90  Ark.  174,  118  S.  W.  711;  Mechanics*  Bldg. 
&  Loan  Ass*n  v.  Coffman,  110  Ark.  269,  162 
fi.  W.  1090.  It  is'  true  that  the  record  in  the 
instant  case  affirmatively  shows  that  the 
amendment  in  question  was  offered,  adopted, 
and  ordered  engrossed  on  January  21,  1919, 
and  that  on  January  23,  1919,  the  bill  was 
reported  "correctly  engrossed."  The  next 
entry  in  the  Journal  and  indorsement  on  the 
bill  is  that  it  was  read  a  third  time  and 
passed  on  January  24,  1919.  It  does  not  ap- 
pear affirmatively  that  the  bill,  as  engrossed, 
was  read  a  third  time  and  passed.  .The  in- 
dorsement appears  on  the  original  bill  and 
not  on  an  engrossed  bill.  After  being  en- 
grossed, it  was  within  the  province  and  pow- 
er of  the  Senate  to  have  ordered  the  bill 
placed  back  on  its  second  reading  for  amend- 
ment and  to  have  receded  from  the  amend- 
ment engrossed  into  the  bill,  or  to  have 
stricken  the  amendment  from  the  bill,  and, 
should  such  course  have  been  taken,  it  would 
not  have  been  necessary  to  its  validity  to 
have  entered  these  steps,  concerning  the 
amendment,  on  the  journal. 

[8]  The  silence  of  the  record  in  this  regard 
would  not  conflict  with  the  presumption  that 
such  course  was  pursued  by  the  Senate.  The 
silence  of  a  legislative  journal,  on  matters 
not  required  to  be  entered  on  the  journal, 
cannot  conflict  with  the  presumption  of  the 
regularity  of  the  passage  of  a  bill.  It  is 
^only  in  matters  where  the  journal  does  speak, 
or  where  It  is  required  to  speak,  that  it 
could  conflict  with  such  presumption.  In 
the  case  of  Harrington  v.  White,  131  Ark. 
291,  199  S.  W.  92,  this  court  indulged  the 
presumption  of  the  regularity  of  the  passage 
of  a  bill  where  the  House  and  Senate  jour- 
nals were  in  conflict  as  to  the  inclusion  of 
four  counties  In  an  exemption  clause  con- 
tained therein.  The  House  journal  recited 
that  the  four  counties  in  question  were  in- 


cluded in  the  exemption  by  a  Senate  amend- 
ment. The  Senate  journal  was  silent  on  this 
point  There  was  no  constitutional  require* 
ment  that  the  amendment  including  the  four 
counties  should  be  entered  on  the  joumal« 
and  the  court  said  in  this  case: 

"The  mere  silence  of  the  Journal  of  the  Sen* 
ate  as  to  the  inclusion  of  certain  counties  in 
the  amendment  to  the  exemption  clause  is  not 
sufficient  to  overcome  the  presumption  of  reg- 
ularity's—meaning, of  course,  the  presumption 
of  regularity  in  the  passage  of  the  bill  growing 
out  of  the  fact  that  it  had  been  signed  by  the 
Governor  and  deposited  with  the  Secretary  of 
SUte. 

Likewise,  this  court  presumed,  in  the  reg- 
ularity of  the  passage  of  a  bUl  on  account  of 
it  being  signed  by  the  Crovernor  and  deposit- 
ed with  the  Secretary  of  State,  where  the 
journal  showed  that  an  amendment  had  been 
adopted  in  the  House,  which  conflicted  with 
the  enrolled  bill  approved  by  the  Governor, 
The  presumption  In  the  regularity  of  the  pas- 
sage of  the  bill  was  indulged  on  the  theory 
that  before  the  flnal  passage  of  the  bill  the 
House  receded  from  its  amendment  shown 
by  the  journal  to  have  been  adopted.  In  so 
holding,  the  court  called  attention  to  the 
fact  that  the  Constitution  of  1868  did  not  re- 
quire amendments  to  be  entered  on  the  jour- 
nals, and  took  occasion  to  say,  in  reference 
to  journals  and  journal  entries: 

"While  the  journals  furnish  evidence  of  leg- 
islative proceedings,  so  far  as  they  go,  yet 
courts  are  not  bound  to  hold  that  nothing  was 
done  except  what  appears  therein.  Their  si- 
lence is  conclusive  only  in  those  matters  which 
the  Constitution  requires  them  affirmatively  to 
show  the  action  taken." 

[4]  The  journals  In  the  instant  case  only 
go  so  far  as  to  show  that  the  amendment  was 
adopted  and  engrossed  in  the  bill.  It  does 
not  affirmatively  appear  that  the  engrossed 
bill  passed,  or  that  the  Senate  did  not  recede 
from  the  amendment.  Under  the  rule  an- 
nounced in  the  cases  referred  to,  the  court 
must  indulge  the  presumption  that  the  Sen- 
ate did  recede  from  the  amendment,  and, 
for  that  reason,  the  amendment  adopted  in 
the  Senate  did  not  appear  in  the  enrolled  bill. 
As  suggested  by  the  Attorney  General,  the 
Senate  may  have  discovered,  after  the 
amendment  was  adopted,  that,  if  added  to 
section  6,  as  provided  in  the  amendment  of- 
fered and  adopted,  the  whole  section  would 
be  rendered  insensible  in  meaning.  Had  the 
amendment  been  added  at  the  end  of  sec- 
tion 6,  the  flrst  part  of  the  section  would 
then  have  provided  for  the  bill  to  go  into  ef- 
fect without  an  election,  and  the  latter  part 
of  the  section  would  have  provided  for  it  not 
to  go  Into  effect  until  a  majority  of  the 
electors  in  the  district  had  voted  in  favor 
of  the  passage  of  the  bill. 

No  error  appearing,  the  Judgment  is  af- 
firmed. 
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SMITH,  J.  (dissenting).  In  the  brief  filed 
on  bebatf  of  the  state  it  is  said  that  the 
case  of  Chicot  County  y.  Davies,  40  Ark.  200, 
is  identical  with  the  instant  case,  and  that 
the  act  under  which  appellant  was  conyicted 
was  upheld  by  the  court  below,  as  haying 
been  properly  passed,  upon  the  authority  of 
the  first-mentioned  case.  The  majority  opin- 
ion cites  that  case  and  quotes  from  the  case 
of  Harrington  v.  White,  131  Ark.  291,  199  S. 
W.  92,  and  it  is  eyident  that  the  majority 
has  relied  upon  these  two  cases  as  being  de- 
dsiye  of  the  particular  point  which,  accord- 
ing to  my  opinion,  makes  the  act  inyalid. 

But  there  is  a  yery  important  difference 
between  the  facts  as  recited  in  the  case  of 
Chicot  County  y.  Dayies  and  the  instant  case. 
It  is  true  that  the  House  Journal  in  the  Chi- 
cot County  y.  Dayies  Case  showed  the  adop- 
tion of  the  amendment;  and  it  is  also  true 
that  the  bill  as  approyed  by  the  Ooyernor 
did  not  include  the  amendment  adopted  by 
the  House,  and  the  court  therefore  indulged 
the  presumption  in  that  case  that  the  House 
had  receded  from  its  amendment  before  pass- 
ing the  bill.  That  presumption  was  proper- 
ly indulged  in  that  case,  because  there  was 
no  showing  whateyer  that  the  bill  had  been 
engrossed  so  as  to  include  the  amendment  be- 
fore it  was  placed  on  its  final  passage.  The 
bill  there  was  a  House  bill,  and  it  was  there- 
fore subject  to  engrossment  in  the  House; 
It  haying  originated  there.  Not  haying  been 
engrossed,  it  was  proper  in  that  case  to  in- 
dulge the  presumption  that  the  House  had 
receded  from  its  amendment  (otherwise  It 
would  haye  engrossed  the  bill),  and  that  the 
bill  transmitted  to  the  Senate  was  the  bill 
as  passed  by  the  House. 

That  presumption  cannot  be  indulged  here 
for  the  leason  that  eyery  record  offered  in 
eyidence,  including  the  Journal  of  the  Senate, 
shows  that  the  bill  was  engrossed.  We  Judi- 
cially know  what  it  means  to  "engross"  a  bill ; 
we  Judicially  know  that  in  both  the  House 
and  the  Senate  there  is  a  standing  and  priy- 
ileged  committee  whose  duty  it  is  to  see  that 
bills  originating  in  the  respectiye  houses, 
and  amended  therein,  are  engrossed  before 
being  placed  upon  their  final  passage.  It  is 
the  business  of  these  committees  to  see  that 
these  amendments  are  properly  fitted  into, 
the  bills  which  they  amend  so  that  when 
placed  upon  third  reading  and  final  passage 
the  bills  n^ay  read  as  amended.  It  is  the 
business  of  the  committees,  not  only  to  dis- 
charge this  duty,  but  to  report  to  their  re- 
spectiye houses  when  they  haye  done  so,  to 
the  end  that  it  may  be  known  that  the  bill 
is  ready  for  Its  final  reading.  And  the  en- 
grossing committees  are  priyileged  commit- 
tees because  it  is  proyided  by  the  rules  that 
"they  shall  haye  leaye  to  sit  and  r^ort  at 
any  time." 

That  duty  was  discharged  here,  and  a  for- 
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mal  report  to  that  effect  was  made,  and  this 
report  meant,  and  was  intended  to  mean,  and 
could  only  mean,  that  the  bill  was  ready  for 
its  third  and  final  reading  and,  when  so  read, 
would  include  the  amendment  which  had  been 
^adopted.  This  Yeport  showing  the  engross- 
ment of  the  bill  was  made  on  January  23d, 
and  on  January  24th  the  bill  was  read  the 
third  time  and  passed. 

Of  course,  it  Is,  and  must  be,  the  law  that 
all  presumptions  are  to  be  indulged  in  fayor 
of  the  yalidity  of  an  enrolled  bill  which  the 
Goyemor  has  signed;  but  these  presumptions 
cannot  oyercome  afflrmatiye,  undisputed,  un- 
contradicted official  records  which  appear  to 
have  been  properly  made  and  kept  and  which 
show  that  the  bill  approved  by  the  Goyemor 
is  not  the  bill  passed  by  the  Legislature. 

In  my  opinion  the  case  of  Harrington  y. 
White,  supra,  gives  no  support  to  the  major- 
ity opinion,  but,  upon  the  contrary,  supports 
the  views  here  expressed.  There  a  conflict 
between  the  Journals  of  the  two  houses  ap- 
peared; but  the  opinion  In  that  case  recites 
the  facts  to  be  that  the  amendments  were 
engrossed  intd  the  bill  in  the  House,  that  be- 
ing the  body  in  which  the  bill  originated,  and, 
that  the  bill  as  enrolled  and  approyed  by  the 
Governor  was  identical  with  the  bill  as  en- 
grossed by  the  House  engrossing  committee. 
In  this  case  of  Harrington  v.  White,  supra, 
the  bill  had  been  engrossed  by  the  House  en- 
grossing committee,  while  in  the  instant  case 
the  bill  had  been  engrossed  by  the  Senate 
committee;  the  bill  being  engrossed  in  each 
instance  by  the  engrossing  committee  of  the 
house  in  which  it  had  originated.  We  there- 
fore indulged  the  presumption,  in  the  case 
of  Harrington  v.  White,  that  the  House  en- 
grossing committee  had  properly  discharged 
its  duty  in  the  engrossment  of  the  bill ;  but 
in  the  instant  case  we  do  not  have  to  pre- 
sume that  the  engrossing  committee  did  its 
duty.  We  have  an  affirmative,  uncontradict- 
ed recital  of  the  Senate  Journal  to  that  ef- 
fect, and  if  we  are  to  give  faith  and  credit 
to  record il!  which  note  every  step  taken  in 
the  enactment  of  this  bill  into  a  law,  it  must 
appear  that  the  bill  approved  by  the  Gover- 
nor is  not  the  one  passed  by  the  Legislature. 

The  ad  hominem  argument  is  made  that 
the  bill  approved  by  the  Governor  is  more 
sensible  and  less  contradictory  than  the  en- 
grossed bill  would  have  been.  But  no  such 
test  should  be  applied  for  the  purpose  of 
overcoming  the  recitals  of  unambiguous,  un- 
contradicted official  records.  And  in  my 
opinion  this  is  especially  true  when  we  take 
into  account  the  notorious  laxity  of  the  Leg- 
islature in  passing  local  bills,  and  we  should 
not  tear  down  the  safeguards  of  the  law 
thrown  around  legislation  of  that  character. 

I  dissent,  therefore,  from  the  finding  'of 
the  majority  that  the  act  under  which  ap- 
pellant was  convicted  was  properly  passed. 
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DAVIS  y.  STATE.     (No.  25.) 
(Supreme  Court  of  Arkansas.    June  9,  1919.) 

1.  Tbespass  «=»83— CumNo  Fbuit  "Tbjses" 
—Statutes— Construction. 

Under  Kirby's  Dig.  §  1902,  dedaring  that 
any  person  who  shall  without  lawful  authority 
willfully  and  knowingly  enter  upon  any  land 
and  cut  down  or  destroy  or  cause  to  be  cut 
down  or  destroyed  any  tree  or  trees  growing 
thereon  of  the  value  of  more  than  $10  shall 
be  guilty  of  felony,  the  expression  "trees"  In- 
cludes fruit  trees,  this  being  particularly  true 
in  view  of  section  1906,  declaring  that  it  shall 
not  be  necessary  to  allege  in  the  indictment 
or  prove  on  trial  the  kind  of  trees,  etc.;  the 
two  sections  being  part  of  the  same  act. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Tree.] 

2.  Tbkspass  ^=»83  —  Cutting  Tkeks  —  Stat- 
utbs-^onstbuction. 

Though  Earby's  Dig.  §  1901,  makes  it  a 
misdemeanor  to  destroy  or  injure  any  kind  of 
wood  or  timber  standing  or  growing  upon  the 
lands  of  another,  and  makes  destruction  of  any 
fruit,  ornamental,  or  shade  trees  a  crime,  one 
who  cut  down  and  destroyed  fruit  trees  of  the 
value  of  more  than  $10  may  be  prosecuted  un- 
der section  1902,  making  it  a  felony  to  unlaw- 
fully cut  down  standing  trees  of  a  value  in  ex- 
cess of  $10.  I 

8.  Trespass  ^=»89— Cuttino  Trees— Pboss- 
•OUTION— Finding 

Earby's  Dig.  }  1906,  requiring  that,  in  case 
accused  shall  be  found  guilty,  the  value  of  the 
timber  cut  down  or  destroyed  shall  be  stated 
in  the  verdict,  which  section  was  part  of  the 
same  act  in  which  section  1902,  making  it  a 
felony  to  cut  down  or  destroy  trees  of  the  val- 
ue of  $10,  appears,  is  directory,  and  in  a  pros- 
ecution under  the  last-named  section  the  fail- 
ure of  the  verdict  to  find  the  value  of  the  trees 
cut  down  does  not  invalidate  the  judgment. 

4.  Trespass  ^=»83— Prosecution— Value  of 
Trees. 
Where  defendant  was  charged  with  cutting 
down  fruit  trees  of  a  value  in  excess  of  $10  in 
violation  of  Kirby's  Dig.  §  1902,  the  value  of 
the  trees  is  to  be  estimated  before,  and  not 
after,  the  cutting. 

McCuUoch,  C.  J.,  and  Wood,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Benton  CJoun- 
ty;  W.  A.  Dickson,  Judge. 

Lem  Davis  was  convicted  under  Kirby's 
Dig.  §  1902,  of  unlawfully  and  feloniously 
cutting  down  apple  trees,  and  he  appeals. 
Affirmed. 

Mauck  &  Seamster,  of  Bentonville,  for 
appellant 

Jno.  D.  Arbuckle,  Atty.  Gfen.,  and  Robert  O. 
Ex^oz,  Asst.  Atty.  Gen.,  for  the  State. 

HUMPHREYS,  J.  Appellant  was  indicted, 
tried,  and  convicted  of  a  felony,  in  the  Ben- 


ton circuit  court,  under  section  1902  of  Kir- 
by's Digest,  for  unlawfully,  maliciously,  and 
feloniously  cutting  down  10  apple  trees 
growing  upon  the  land  of  Julius  Giger  and 
Henry  Giger  in  said  county  and  state,  and  one 
year's  imprisonment  was  imposed  upon  him  as 
a  punishment  therefor.  From  the  judgment 
of  conviction,  an  appeal  has  been  duly  pros- 
ecuted to  this  cpurt. 

The  evidence  tended  to  show  that,  on  or 
about  the  10th  day  of  October,  1918,  appel- 
lant, who  had  had  a  dispute  or  quarrel  with 
his  employers,  Julius  Giger  and  Henry  Giger, 
the  owners  of  an  apple  orchard  near  Benton- 
ville, Ark,  consisting  of  about  65  acres  of 
17  year  old  apple  trees  and  some  resets,  en- 
tered the  orchard  in  the  nighttime  and  cut 
down  75  or  80  apple  trees  of  the  value  of 
$1,000,  and  injured  others  by  cutting  the 
Limbs  off  and  hacking  them ;  that  the  trees  so 
cut  down  and  injured  were  of  the  value  of 
about  $1,000  as  fruit  trees,  but  were  of 
nominal  value  only  as  wood  or  timber  trees, 
and  had  to  be  hauled  to  the  brush  heap  and 
burned. 

Over  the  objection  and  exception  of  appel- 
lant, the  Jury  were  instructed,  ih  substance, 
that  if  they  found  from  the  evidence  beyond 
a  reasonable  doubt  that  appellant  cut  down 
and  injured  the  trees  at  the  time  and  in  the 
manner  alleged  in  the  indictment,  and  that 
they  were  of  the  value  of  more  than  $10, 
they  should  find  him  guilty  and  assess  his 
punishment  at  imprisonment  not  exceeding 
two  years,  but,  if  they  found  from  the  evi- 
dence beyond  a  reasonable  doubt  that  appel- 
lant cut  down  and  damaged  the  trees  at  the 
time  and  in  the  manner  charged  in  the  indict- 
ment, and  that  said  trees  were  of  the  value 
of  $10  or  less,  they  should  find  the  defendant 
guilty  of  malicious  mischief  and  assess  his 
fine  at  not  less  than  $50.  Appellant  requested 
instructions  to  the  effect  that  the  value  of 
the  trees  should  be  determined  by  the  jury 
according  to  their  market  value  as  timber, 
and  not  their  estimated  value  as  fruit  trees. 
The  instructions  requested  by  appellant  upon 
Che  method  of  valuing  the  trees  were  each  re- 
fused, and  proper  objections  and  exceptions 
were  made  and  saved  to  the  ruling  of  the 
court  in  refusing  to  give  said  instructions. 

[1  ]  It  is  insisted  by  appellant  that  section 
1902  of  Kirby's  Digest,  under  which  appel- 
lant was  indicted,  which  is  section  1  of  the 
act  of  March  17, 1883  (Acts  1883,  p.  140),  does 
not  include  the  destruction  of,  or  injury  to, 
fruit  treea    Said  section  reads  as  follows: 

''Any  person  who  shall,  without  lawful  au- 
thority, willfully  and  knowingly  enter  upon  any 
lands  belonging  to  this  state,  or  any  lands  be- 
longing to  any  corporation  or  person,  and  shall 
cut  down  or  destroy,  or  cause  to  be  cut  down 
or  destroyed,  any  tree  or  trees  standing  or 
growing  thereon,  of  the  value  of  more  than  ten 
dollars,  or  any  person  who  shall  induce,  assist, 
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aid  or  abet  any  other  petaon  so  to  do,  shall 
be  deemed  guilty  of  a  felony,  and  shall  upon 
conviction  be  punished  by  imprisonment,  at 
hard  labor,  in  the  State  Penitentiary  not  more 
than  two  years." 

It  will  be  observed  that  there  Is  no  am- 
biguity in  the  language  used  In  the  section. 
In  plain  terms,  it  is  made  a  felony  by  the 
section  just  quoted  to  willfully  and  knowings 
ly  enter  upon  the  lands  of  the  state  or  any 
corporation  or  person  and  destroy  or  injure 
"any  tree  or  trees"  standing  or  growing  on 
said  land.  Giving  each  word  in  the  section 
its  ordinary  meaning,  all  kinds  of  trees, 
whether  timber,  fruit,  ornamental,  or  shade, 
are  included  under  the  rules  for  the  con- 
struction of  statutes  laid  down  by  this  court 
in  the  cases  of  McNair  v.  Williams,  28  Ark. 
200;  Geary  v.. Parker,  65  Ark.  621,  47  S.  W. 
288,  63  S.  W.  667 ;  Hancock  v.  State,  97  Ark. 
88,  188  S.  W.  181,  Ann.  Cas.  1912G,  1032.  As 
suggested  by  the  Attorney  General,  in  order 
to  place  the  intepretation  contended  for  by 
appellant  upon  section  1902  of  Kirby's  Digest, 
it  would  be  necessary  to  insert  the  word 
"timber"  before  the  word  **tree"  or  to  add 
an  exception  to  the  section  of  **fruit  trees." 
This  addition  or  exception  would  conflict 
with  the  rule  of  this  court  laid  down  for  the 
construction  of  statutes  in  the  case  of  Hodges 
V.  Dawdy,  104  Ark.  683,  149  S.  W.  656.  By 
reference  to  section  1906  of  Kirby's  Digest, 
which  was  section  6  of  the  act  of  March  17, 
1888,  being  the  same  act  in  which  section 
1902  of  Eirfoy's  Digest  appears  as  section  1, 
it  is  apparent  that  the  Legislature  did  not 
intend  to  limit  the  kind  of  trees  cut  to  tim- 
ber trees.  The  following  language  appears  in 
the  latter  part  of  section  1906  of  Kirby's  Di- 
gest, or  section  6  of  the  act  of  March  17, 
1888: 

*'It  shall  not  be  necessary  to  allege  in  the 
indictment  or  prove  on  the  trial  the  kind  of 
trees,  timber,  lumber,  staves  or  shingles  cut, 
destroyed  or  carried  away.    ♦    ♦    ♦ »» 

[2]  It  is  urged  by  appellant  that  the  crime 
charged  against  him  Is  not  included  in  sec- 
tion 1902  of  Kirby's  Digest,  because  specifi- 
cally defined  in  section  1901  of  Kirby's  Di- 
gest Section  1901  not  only  defines  malicious 
mischief  as  destroying  or  injuring  "any  kind 
of  wood  or  timber,  standing  or  growing  up- 
on the  lands  of  any  other  person,"  but  also 
characterizes  the  destruction  or  injury  of 
"any  fruit,  ornamental  or  shade  tree"  a 
crime.  The  use  of  the  words  "wood  or  tim- 
ber" in  section  1901  might  have  reference  to 
only  trees  growing  which  could  be  converted 
into  "wood  or  timber,"  and,  in  order  to  in- 
clude all  kinds  of  trees,  it  was  necessary  to 
specifically  designate  the  other  kinds  of  trees 
as  fruit,  ornamental,  or  shade  trees.  It  was 
not  necessary,  however,  to  add  "fruit,  orna- 
mental or  shade  trees"  in  section  1902,  as 
the  use  of  the  words  "any  tree  or  trees" 
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would  include,  necessarily,  all  kinds  of  trees. 
It  will  be  observed  that  section  1902  of  Kir- 
by*8  Digest  makes  the  same  trespass  a  felony 
if  the  value  of  the  tree  or  trees  destroyed  or 
injured  exceed  $10  in  value.  So  from  that 
fact  it  is  quite  dear  that  there  is  no  con- 
fiict  in  the  statutecL  A  party  might  be  prose- 
cuted under  either.  This  court  said  in  the 
case  of  Meadows  v.  State,  72  Ark.  155,  78  S. 
W,  761,  in  an  Indictment  for  a  felony  under 
section  1902  of  Barby's  Digest,  that  the  de- 
fendant could  be  convicted  for  a  misdemean- 
or under  section  1901  of  Eirby*s  Digest,  tor 
the  reason  that  section  1901  of  Kirby's  Di- 
gest was  not  repealed  by  section  1902  of 
Kirby's  Digest,  because  there  was  no  incon- 
sistency between  the  two  sections.  This  con- 
clusion was  necessarily  reached  because  sec- 
tion 1901  made  the  trespass  a  misdemeanor, 
and  section  1902  made  it  a  felony  if  the  value 
of  the  trees  exceed  $10.  It  is  true  in  the  case 
of  State  V.  Malone,  46  Ark.  140,  that  Mr.  Jus- 
tice Smith,  in  holding  that  there  was  no 
Inconsistency  between  the  two  statutes,  said 
that— 

"The  earlier  statute  punishes  the  trespass- 
er without  regard  to  the  intent  of  the  tres- 
passer; whereas  the  later  requires  the  act  to 
be  done  with  Intent  to  convert  the  property  to 
the  use  of  the  taker  or  that  of  his  employer  or 
principal." 

In  that  case  the  learned  justice  was  not 
dealing  with  section  1902,  but  1903,  of  Kir- 
by's  Digest  Section  1903  of  Kirby's  Digest 
is  clearly  a  larceny  statute  involving  the 
question  of  intent.  Section  1902  of  Kirby's 
Digest  does  not  make  the  intent  to  convert 
the  property  to  one's  own  use  an  element  of 
the  crime  any  more  than  does  section  1901. 

[8]  It  is  next  insisted  by  appellant  that 
reversible  error  was  committed  because  the 
value  of  the  timber  was  not  ascertained  by 
the  jury  and  included  in  the  verdict.  It  is 
provided  in  ;3ectlon  1906  of  Kirby's  Digest 
that— 

"In  case  the  accused  be  found  guilty,  the 
value  of  the  timber  so  cut  down,  destroyed, 
sawed  or  carried  away  shall  be  stated  in  the 
finding  or  verdict." 

We  think  the  only  purpose  and  intent  of 
said  section  1906  was  to  form  a  basis  for 
civil  liability.  It  was  necessary  under  the 
instructions  of  the  court  for  the  jury  to  find 
that  the  trees  exceeded  $10  in  value  before 
they  could  convict  appellant.  The  failure  to 
insert  in  the  verdict  the  real  value  of  the 
trees  in  excess  of  $10  could  not  affect  appel- 
lant's guilt  or  innocence.  The  statute  is 
directory,  and  not  mandatory. 

[4]  Lastly,  appellant  insists  that  the  judg- 
ment should  be  reversed  because  the  court 
erred  in  refusing  to  instruct  the  jury  that, 
in  ascertaining  the  value  of  the  trees  destroy- 
ed or  injured,  they  must  determine  it  by 
their  market  value  as  timber,  and  not  their 
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estimated  value  as  frnit  trees.  Hie  rule  for 
measuring  the  value  of  such  trees,  defined  In 
the  requested  and  refused  instructions,  does 
not  conform  to  the  rule  announced  by  this 
court  in  the  case  of  Laser  v.  Jones,  116  Ark. 
206,  172  S.  W.  1024.  The  rule  therein  an- 
nounced is  the  criterion  by  which  the  value 
of  fruit  trees  should  be  determined. 

No  error  appearing  in  the  record,  the  judg- 
ment is  affirmed. 

Mcculloch,  O.  J.  (dissenting).  It  is  not 
the  contention  of  appellant's  counsel  that 
there  can  be  no  conviction  under  this  indict- 
ment for  cutting  down  fruit  trees,  but  their 
contention  is  that  the  statute  under  which 
the  indictment  was  framed  makes  the  market 
value  of  severed  trees  the  test  in  fixing  the 
value  for  the  purpose  of  determining  the  de- 
gree of  the  offense.  Cutting  down  fruit  or 
ornamental  trees  is  made  an  offense  by  this 
statute  where  they  possess  market  value 
after  being  severed  from  the  soil,  but,  ac- 
cording to  the  contention  of  counsel,  the 
value  of  such  trees  as  part  of  the  soil  is  not 
to  be  considered.  It  is  a  felony  under  this 
statute  to  cut  down  a  tree  which  possesses  a 
market  value  of  more  than  $10,  even  though 
it  is  a  fruit  tree  or  one  used  for  ornamental 
purposes. 

I  think  counsel  are  correct  in  their  inter- 
pretation of  the  statute,  and  that  appellant 
should  not  have  been  convicted  under  this 
statute,  but  the  penalty  should  have  be^i 
imposed  under  section  1901  of  Kirby's  Digest, 
which  makes  it  a  misdemeanor  punishable  by 
fine  in  any  sum  not  less  than  $60  if  a  person 
"shall  willfully  commit  any  trespass  by  cut- 
ting down  or  destroying  any  kind  of  wood  or 
timber,  standing  or  growing  upon  the  lands 
of  any  other  person,  or  carry  away  any  kind 
of  wood  or  timber  that  may  have  been  cut 
down  and  that  may  be  lying  on  such  land,  or 
shall  maliciously  cut  down,  lop,  girdle  or 
otherwise  injure  any  fruit,  oVnamental  or 
shade  tree,"  etc. 

There  is  no  proof  at  all  that  the  fruit 
trees  severed  from  the  soil  had  any  value  as 
fallen  trees.  Appellant's  offense  was  merely 
an  act  of  willful  trespass  and  deserved  se- 
vere punishment,  which  it  was  within  the 
power  of  the  court  or  jury  to  infilct  under 
the  statute  just  referred  to.  .  The  statute 
quoted  in  the  opinion  of  the  majority  is  sec- 
tion 1  of  a  statute  approved  March  17,  1883, 
entitled: 

"An  act  to  protect  state  lands,  and  for  the 
regulation  and  protection  of  the  timber  and 
timber  interests  of  this  state." 

Section  2  of  the  statute  makes  it  a  felony 
for  any  person  to  carry  away,  any  trees, 
logs,  timber,  lumber,  staves,  or  shingles  of 
the  value  of  more  than  $10  cut  from  the  lands 
of  another  with  intent  to  convert  the  same  to 
his  own  use.    Section  4  of  the  statute,  which 


is  carried  forward  into  Kirby's  Digest  as 
section  1905,  reads  as  fOllowd: 

"If  the  trees  so  cut  down  or  destroy^,  or  if 
the  parts  of  trees,  timber,  lumber,  staves  or 
shingles  made  therefrom  so  taken  and  carried 
away,  or  so  sawed  at  any  sawmill,  shaU  not 
exceed  in  value  the  sum  of  ten  dollars,  the 
person  so  offending  shall  be  deemed  guilty  of 
petit  larceny,  and  shall  be  punished  accord- 
ingly," 

At  the  time  of  the  enactment  of  this  stat- 
ute, Kirby's  Digest,  §  1901,  was  then  in  force 
as  part  of  the  Revised  Statutes  and  this  court, 
in  the  case  of  State  v.  Malone,  46  Ark.  140, 
construed  the  two  statutes  for  the  purpose  of 
determining  whether  or  not  the  act  of  1883 
r^)ealed  the  former  statute.  In  that  case  the 
defendant  was  Indicted  under  the  old  statute 
for  removing  wood  and  timber  of  the  value 
of  $5  from  the  land  of  another,  and  the 
contention  was  that  the  old  statute  was  re- 
pealed by  the  act  of  1883.  The  circuit  court 
so  decided,  but  this  court  on  appeal  held  that 
the  old  statute  had  not  been  repealed,  and 
in  disposing  of  the  matter  said: 

''There  is  no  inconsistency  between  the  two 
statutes,  for  the  earlier  statute  punishes  the 
trespass  without  regard  to  the  intent  of  the 
trespasser;  whereas  the  later  requires  the  act 
to  be  done  with  intent  to  convert  the  property 
to  the  use  of  the  taker  or  that  of  his  employer 
or  principal.  Again,  the  later  act  cannot  be 
regarded  as  a  revision  of  the  whole  law  of 
trespass  upon  real  estate  and  as  intended  to  be 
a  complete  substitute  for  all  previous  legis- 
lation on  that  subject  Its  title  is,  'An  act  to 
protect  state  lands,  and  for  the  regulation  and 
protection  of  the  timber  and  timber  interests 
of  this  State.' " 

The  question  came  before  this  court  again 
in  the  case  of  Meadors  v.  State,  180  Ark. 
471,  197  S.  W.  1153,  where  the  defendant  was 
indicted  under  the  new  statute  for  a  f^ony 
In  cutting  timber  of  the  value  of  $100,  but 
was  convicted  of  a  misdemeanor  under  the 
old  statute  and  fined  $50.  We  followed  the 
Malone  Case;  supra.  In  holding  that  the  old 
statute  had  not  been  repealed  and  that  under 
it  the  defendant  could  be  convicted  of  a  mis- 
demeanor. The  Malone  Case  was  not  merely 
an  Interpretation  of  one  section  of  the  act 
of  1883,  but  it  constituted  an  interpretation 
of  the  whole  statute  and  distinguished  it 
from  the  purpose  and  operation  of  the  old 
statute.  In  fact,  Kirby's  Digest,  §  1905, 
which  is  section  4  of  the  act  of  1883,  does 
not  say  anything  about  the  intention  of  the 
party  in  cutting  down  or  removing  trees,  but 
this  court  in  the  Malone  Case  characterized 
it  as  a  larceny  statute,  guilt  under  it  being 
dependent  upon  the  intention  of  the  party  in 
cutting  or  removing  the  timber. 

If  the  statute  means  what  the  majority  in 
this  case  decides  that  it  means,  then  the  court 
was  wrong  in  deciding  in  the  Malone  Case 
that  the  old  statute  was  not  repealed ;  for  un- 
der the  view  now  expressed  by  the  majority 
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all  of  the  provisions  of  the  old  statute  were 
swallowed  up  in  the  later  statute.  This  is 
so  under  the  rule  of  interpretation  so  often 
announced  by  this  court  concerning  implied 
repeals,  that  a  later  statute  repeals  a  former 
one  without  express  words  to  that  effect  where 
it  covers  the  entire  subject-matter  embraced 
in  the  old  statute.  If  the  statute  be  given  the 
meaning  which  was  attributed  to  it  in  the 
Malone  Case,  then  counsel  for  appellant  are 
correct  In  their  contention  that  the  test  of 
value  in  determining  the  degree  of  the  offense 
is  the  market  value  of  the  severed  trees,  and 
there  was  no  evidence  to  sustain  a  convic- 
tion in  this  case  under  the  act  of  1883,  for  the 
reason  that  no  market  value  was  proved,  and 
the  evidence  showed  that  the  cutting  down 
of  the  trees  was  merely  an  act  of  vandalism 
without  any  Intention  to  convert  the  timber 
to  the  use  of  the  treq;>asser.  In  other  words. 
It  was  merely  a  trespass  upon  the  lands 
which  was  punishable  as  a  misdemeanor  un- 
der section  1901. 

The  rule  announced  in  Laser  v.  Jones,  116 
Ark.  206,  172  S.  W.  1024,  should  not  be  ap- 
plied, for  that  case  dealt  with  the  trespass 
statute  (Kirby's  Digest,  |  7976),  which  au- 
thorizes recovery  of  treble  damages  for  cut- 
ting down,  injuring,  destroying,  and  carry- 
ing away  growing  trees,  wheUier  used  as 
shade  trees,  timber,  or  otherwise.  That  stat- 
ute provides  for  the  recovery  of  damages 
for  the  trespass,  whilst  under  the  act  of 
1883,  prescribing  the  punishment  for  the 
catting  down  or  removal  of  timber,  the  val- 
ue of  the  timber  itself  is  made  the  test. 

WOOD,  J.,  concurs  in  this  opinion. 


COMMONWEALTH  PUBLIC  SERVICE  Ca 
V.  LINDSAY.    (No.  61.) 

(Supreme  Court  of  Arkansas.    June  23,  1919.) 

1.  Elbctbioitt  ^s»19(5)  —  Nequobivoe— Res 
Ipsa  Loquitur. 

Proof  for  defendant  that  he  was  injured  by 
contact  with  a  live  electric  wire  of  defendant 
power  company  which  had  fallen  from  its  sup- 
porting tree  down  at  the  edge  of  the  side- 
walk of  a  principal  street  of  the  city  over  which 
plaintiff  was  walking,  made  a  prima  facie 
case  of  negligence  against  defendant  company, 
not  overcome  by  the  evidence  adduced  in  its 
behalf. 

2.  Elkotbicity   ^=»19(12)   —  Coittbibutobt 
Negligence— Question  fob  Juby. 

In  an  action  for  injuries  to  a  17  year  old 
boy,  burned  when  he  picked  up  the  broken  elec- 
tric wire  of  a  power  company  to  throw  it  from 
the  edge  of  the  sidewalk,  question  of  plaintiflTs 
contributory  negligence  held  for  the  jury. 


3.  Electricitt  ^==>19(18)  —  Injubies  —  1n- 
stbuction. 

In  an  action  against  a  power  company  for 
injuries  to  a  boy  when  he  picked  up  a  burned- 
through  and  fallen  wire  at  the  edge  of  the  side- 
walk, instruction  that  companies  supplying 
electric  current  are  bonnd  to  use  reasonable 
care  in  the  construction  and  maintenance  of 
their  lines,  etc.,  held  not  erroneous  as  abstracct 
and  misleading,  the  company  having  attached 
the  wire  to  a  tree  with  only  six  inches  clear- 
ance between  it  and  the  limb. 

4.  EiJ&crBiGiTT  ^=s>19(13)  —  Injubies  —  In- 

STBUCnON^BUBPEN  OV  PBOOF. 

In  an  action  against  a  power  company  for 
injuries  to  plaintiff  when  he  picked  up  a  bro- 
ken wire  near  the  edge  of  a  sidewalk,  instruc- 
tion that,  if  the  wire  was  nnder  the  control 
of  the  company,  and  the  accident  would  not 
have  happened  in  the  ordinary  course  of  events 
if  the  company  had  used  due  care,  the  burden 
of  proof  to  show  plaintiff's  Injuries  were  not 
caosed  by  its  negligence  was  on  defendant,  KM- 
proper;  a  prima  fade  case  for  plaintiff  hav- 
ing been  made. 

5.  Tbiax.  ^s:>253(1)— SuBifission  or  Issues- 
Single  Inbtbuction. 

The  court  cannot  submit  all  the  issues  to 
the  jury  in  one  instruction. 

6.  Electbigitt  ^=»19(13)  —  Injubies  —  In- 
btbuction —  Contbibxttobt  Neougenoe— 
"Known." 

In  an  action  against  a  power  company  for 
injuries  to  plaintiff,  who  attempted  to  throw 
a  broken  wire  from  the  edge  of  a  sidewalk,  in- 
struction on  contributory  negligence  stating, 
among  other  matters,  that  plaintiff  could  not 
be  charged  with  such  negligence  unless  he  vol- 
untarily exposed  himself  to  a  known  danger, 
held  not  erroneous;  the  use  of  the  word 
"known"  not  having  been  restricted  to  actual 
knowledge. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Known.] 

7.  Emtctbicitt  ^=»19(13)  —  Injubies  —  In- 

STBUOriONS. 

In  an  action  against  a  power  company  for 
injuries  to  plaintiff  while  attempting  to  throw 
a  broken  wire  from  the  edge  of  the  sidewalk, 
the  court  properly  refused  to  instruct  that 
plaintiff  had  no  right  to  touch  the  wire  unless 
it  interfered  with  his  passage  along  the  street, 
and  that,  if  he  voluntarily  touched  the  wire, 
there  could  be  no  recovery;  such  charges  lim- 
iting plaintiff  as  a  traveler  along  the  street 
to  an  extent  not  warranted. 

8.  Appeal  and  Ebbob  ^s>762— Reply  Bbief 
—Assignments  Not  Abgued. 

It  is  contrary  to  the  rules  of  the  Supreme 
Court  to  file  a  reply  brief  assigning  as  error  the 
action  of  the  trial  court  in  several  respects  ^ot 
argued  in  the  party's  brief;  for,  if  counsel 
omits  to  argue  any  assignment  iof  his  original 
brief,  it  must  be  treated  as  waived  or  abandon- 
ed, unless  permission  to  amend  brief  is  asked 
and  granted  for  good  cause  before  submission. 

McCulloch,  C.  J.,  and  Smith,  J.,  dissenting. 


^c»For  other  cases  see  same  topic  and  KEY-NUMBISR  In  all  Key-Numbered  Digests  and  Indexes 
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Appeal  from  Circuit  CJourt,  Polk  County; 
J.  S.  Lake,  Judge. 

Action  by  Emmett  Lindsay,  by  Mary  Burk, 
his  next  friend,  against  the  Commonwealth 
Public  Service  Company.  From  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Emmett  Lindsay,  by  Mary  Burk,  hla  moth- 
er and  next  friend,  brought  this  action 
against  the  Commonwealth  Public  Service 
Company  to  recover  damages  for  an  Injury 
sustained  by  him  In  coming  In  contact  with 
a  Uve  electric  wire  which  he  alleges  the  de- 
fendant negligently  allowed  to  fall  down  on 
the  sidewalk  In  the  city  of  Mena.  The  de- 
fendant company  denied  negligence  on  Its 
part  and  pleaded  contributory  negligence  on 
the  part  of  Emmett  Lindsay. 

The  material  facts  as  shown  by  the  plain- 
tiff are  as  follows:  The  defendant  operated 
-an  electric  light  plant  In  the  dty  of  Mena, 
Ark.,  by  means  of  which  it  furnished  electric- 
ity to  public  and  private  consumers.  As  a 
part  of  its  equipment  It  maintained  a  row  of 
poles  on  Port  Arthur  avenue  upon  which  a 
wire  was  strung  carrying  an  electric  cur- 
rent of  2,300  volts.  The  poles  on  Port  Arthur 
avenue  were  set  between  the  concrete  part  of 
the  sidewalk  and  the  curb.  There  was  a 
large  shade  tree  between  the  concrete  walk 
and  the  curb  through  which  the  electric  wire 
was  strung.  The  electric  wire  was  not  at- 
tached to  the  tree,  but  was  attached  to  poles 
set  on  each  side  of  the  tree  for  that  purpose. 
The  branches  of  the  tree  were  cut  away  so 
that  they  did  not  come  in  contact  with  the 
wire  at  the  time  it  was  strung.  During  a 
night  In  August,  1918,  there  was  a  hard  rain- 
fall, accompanied  by  wind.  The  storm  does 
not  appear  to  have  been  so  unusual  In  sever- 
ity as  might  not  reasonably  have  been  expect- 
ed to  occur.  On  the  night  In  question  the 
wire  was  burned  off  at  some  point  where  It 
passed  through  the  branches  of  the  tree,  and 
the  loose  ends  dropped  down  right  on  the 
edge  of  the  concrete  part  of  the  sidewalk 
which  was  used  by  pedestrians.  Emmett 
Lindsay  was  a  boy  17  years  of  age,  and  lived 
at  the  home  of  a  Mr.  Stratton,  further  up 
in  the  dty.  On  the  morning  after  the  rain 
or  storm,  he  got  up  about  5:30  o'clock  and 
attempted  to  turn  on  an  electric  light.  The 
current  was  off,  and  the  light  would  not  turn 
on.  The  plaintiff  did  not  pay  any  further 
attention  to  the  matter,  but  went  on  with  his 
usual  work  about  the  house  until  about  7 
o'clock  In  the  morning,  when  he  started  down 
town  for  the  purpose  of  getting  a  gallon  of 
gasoline.  On  his  return  home  he  noticed  a 
wire  down  right  at  the  edge  of  the  sidewalk. 
He  had  the  gallon  of  gasoline  in  his  right 
hand,  and  reached  with  his  left  hand  to 
throw  the  wire  back  out  of  the  way.  It  was 
a  live  wire,  and  knocked  him  unconscious. 
The  wire  was  the  one  which  had  fallen  down 
to  the  edge  of  the  sidewalk  from  the  tree 


describe  above,  and  carried  2,300  volts  of 
electricity.  The  plaintiff  did  not  know  it 
was  a  live  wire  when  he  pidsed  It  up.  He 
did  not  see  any  fire  up  in  the  tree  and  did 
not  know  that  a  limb  of  the  tree  was  on  fire. 
The  accident  occurred  about  three  blocks 
from  the  power  house  of  the  defendant  and 
on  the  main  thoroughfare  of  the  dty  of 
Mena.  The  plaintiff's  hand  was  burned  so 
badly  that  the  thumb  and  index  finger  on 
his  left  hand  had  to  be  amputated.  His 
middle  fihger  on  that  hand  is  still  crooked. 
The  plaintiff  suffered  severe  pain  on  account 
of  his  injuries.  He  was  asked  on  cross-ex- 
amination if  he  had  not  climbed  the  tree 
and  touched  the  wire  up  there  and  had  been 
thus  knocked  from  the  tree  by  coming  in 
contact  with  the  live  wire.  He  answered 
that  he  did  not,  and  again  stated  that  he 
had  started  to  pick  up  the  wire  right  at  the 
edge  of  the  sidewalk  for  th^  purpose  of 
throwing  it  out  of  the  way  when  he  was  In- 
jured. He  (Stated  that  the  wire  was  not  on 
the  concrete  part  of  the  sidewalk  where  the 
people  usually  walked,  but  .that  it  was  right 
at  the  edge  of  it,  between  that  and  the 
curbing. 

On  the  part  of  the  defendant  it  was  shown 
that  the  wire  in  question  had  been  strung 
through  the  tree  four  or  five  weeks  and  was 
an  up-to-date  standard  gauge  wire.  One  of 
the  employes  of  the  company  stated  that  it 
had  no  means  i)etween  5  o'clock  In  the  morn- 
ing and  the  time  of  the  acddent  of  ascer- 
taining that  the  limb  of  the  tree  had  fallen 
across  the  wire;  that  it  had  rained  most  of 
the  night  before,  and  that  the  rain  was  ac- 
companied by  wind;  that  before  the  rain 
there  was  a  dearage  of  six  Inches  between 
the  limbs  of  the  tree  and  the  wire ;  that  the 
limb  was  not  liable  to  come  down  and  touch 
the  wire  with  that  clearance;  that  a  small 
limb  had  broken  down  and  fallen  on  the  wire 
the  night  before  the  acddent  occurred ;  that 
this  limb  bore  the  wire  down  and  pressed  it 
against  another  limb  of  the  tree,  and  that  on 
account  of  the  rain  this  caused  the  electricity 
to  bum  both  the  limb  and  the  wire,  so  that 
the  wire  burned  into  and  fell  down  on  the 
ground;  that  the  company  had  before  the 
accident  asked  permission  of  the  owner  of 
the  property  to  trim  off  more  of  the  limbs  of 
the  tree,  but  had  been  denied  permission  to 
do  so. 

It  was  shown  by  the  defendant  that  it  was 
safer  for  the  wire  to  run  between  the  branches 
of  the  tree  without  being  fastened  to  the 
tree.  There  was  also  testimony  on  the  part 
of  the  defendant  tending  to  show  that  the 
plaintiff  had  climbed  the  tree  and  touched 
the  live  wire  while  up  in  the  tree;  that  his 
coming  in  contact  with  the  live  wire  caused 
him  to  fall  out  of  the  tree  down  on  the 
sidewalk.  As  above  stated,  the  plaintiff  de- 
nied climbing  the  tree,  and  in  this  statement 
he  is  corroborated  by  a  witness  who  first 
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came  to  him  and  said  that  he  found  him  ly- 
ing unconscious  with  one  hand  closed  about 
the  live  wire  and  the  other  holding  the  gallon 
Jug  of  gasoline. 

The  Jury  returned  a  verdict  for  the  plain- 
tiff, and  the  defendant  has  appealed. 

James  B.  McDonougb,  of  Ft.  Smith,  for 
appellant 
Norwood  &  Alley,  of  Mena,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
[1]  1.  It  is  earnestly  insisted  by  counsel  for 
the  defendant  that  the  court  erred  in  not  di- 
recting a  verdict  for  the  defendant,  because 
it  was  not  shown  that  the  defendant  was 
guilty  of  negligence,  and  because  the  undis- 
puted facts  show  that  the  plaintiff  was  guilty 
of  contributory  negligence.  The  circumstanc- 
es surrounding  the  injury  were  proved  by  the 
plaintiff.  It  was  shown  by  the  plaintiff  that 
his  injury  resulted  from  contact  with  a  live 
electric  wire  of  the  defendant  which  had 
fallen  down  at  the  edge  of  the  sidewalk  of 
one  of  the  principal  streets  of  the  dty  of 
Mena  over  which  the  plaintiff  at  the  time 
was  walking.  This  made  a  prima  facie  case 
of  negligence  against  the  defendant  which 
was  not  overcome  by  the  evidence  adduced 
in  its  behalf.  Southwestern  Tel.  &  Tel.  Co. 
V.  Bruce,  89  Ark.  681,  117  9.  W..664;  Jacks 
V.  Reeves,  78  Ark.  426.  95  S.  W.  781;  and 
Tezarkana  Gas  &  Electric  Light  Co.  v.  Orr, 
59  Ark.  216,  27  S.  W.  66,  43  Am.  St  Rep.  30. 
The  dangerous  character  of  live  electric  wires 
and  the  consequent  peril  to  which  their  sus- 
pension over  public  streets  expose  those  who 
travel  the  streets  or  sidewalks  show  the 
Justness  of  the  rule  which  holds  that  the  in- 
Jury  of  a  person  using  the  street  by  contact 
with  a  live  wire  hanging  or  fallen  to  the 
ground,  unexplained,  affords  sufl9cient  prima 
fbde  evidence  of  negligence  on  the  part  of 
the  company  owning  the  wire  to  entitle  the 
plaintiff  to  go  to  the  Jury  in  an  action  for 
damages  for  the  Injury. 

[2]  So,  too,  whether  a  person  coming  in 
contact  with  a  live  wire  in  a  highway  is 
himself  guilty  of  negligence  is  ordinarily  a 
question  for  the  Jury  to  be  determined  by 
it  under  the  circumstances  of  each  particular 
case.  It  is  true  the  record  shows  that  the 
plaintiff  lived  with  a  family  which  used 
electricity,  and  that  on  the  morning  in  ques- 
tion when  he  first  arose  he  endeavored  to 
turn  on  the  electric  Ughts  and  found  that 
the  current  was  off  in  the  house.  It  was 
also  shown  that  the  boy  climbed  the  tree  and 
came  in  contact  with  the  live  v^re  while  up 
in  the  tree ;  that  the  end  of  the  wire  in  the 
tree  was  blazing  or  one  of  the  limbs  of  the 
tree  was  afire  from  contact  with  the  wire. 
The  plaintiff  d^oled  that  he  had  climbed  the 
tree  or  that  there  was  any  fire  in  the  tree  at 
the  time  he  took  hold  of  the  live  wire  to 
throw  it  out  of  the  way.  He  said  that  he  did 
not  know  Uiat  the  electricity  was,  turned  on 


the. wire,  and  there  was  nothing  to  indicate 
that  such  was  the  case.  While  the  wire  was 
not  lying  on  the  part  of  the  sidewalk  usually 
traveled,  it  was  lying  near  the  edge  of  the 
concrete  part  of  it,  and  the  plaintiff  said 
that  he  reached  down  and  picked  it  up  for 
the  purpose  of  throwing  it  out  of  the  way. 
He  was  only  17  years  old  at  the  time,  and 
there  is  nothing  to  show  that  he  ever  worked 
about  electricity^  Electric  light  wires  are  a 
stealthy  and  silent  danger  of  great  force  and 
capable  of  instantly  killing  or  severely  in- 
juring persons  coming  in  contact  with  them. 
Therefore  under  the  circumstances  of  this 
case  the  court  was  rjlght  in  not  telling  the 
Jury  as  a  matter  of  law  that  the  plaintiff  was 
guilty  of  contributory  negligence. 

[3]  2.  It  is  also  Insisted  that  the  court 
erred  in  giving  instruction  No.  1  to  the  Jury. 
The  instruction   is  *  as   follows: 

"You  are  instructed  that  companies  supply- 
ing electric  current  are  bound  to  use  reason- 
able care  in  the  construction  and  maintenance 
of  their  lines.  This  care  varies  with  the  dan- 
gers that  will  result  from  negligence  on  the 
part  of  the  compauy.  Reasonable  care  is  such 
care  as  a  reasonable  man  would  tise  under  or- 
dinary circumstances,  and  in  determining  wheth- 
er such  care  has  been  exercised,  the  jury  will 
,  take  into  consideration  the  location  of  the  lines, 
whether  in  thickly  or  sparsely  settled  communi- 
ties, the  harmless  or  dangerous  character  of 
the  current  carried  by  such  lines,  and  their 
remoteness  or  proximity  to  people  who  may 
pass  by,  and  all  other  circumstances  in  evi- 
dence.** 

Counsel  for  the  defendant  Insists  that  the 
instruction  is  extremely  abstract  and  mis- 
leading because  it  contains  a  general  declara- 
tion that  electric  companies  are  bound  to  use 
reasonable  care  in  the  construction  and 
malntraance  of  its  lines.  He  insists  that  this 
diclaration  does  not  have  a  spe<dfic  applica- 
tion to  the  facts  in  the  case  at  bar,  that  there 
is  no  negligence  unless  it  be  based  upon  the 
contention  that  the  defendant  had  improperly 
strung  -its  wires  through  the  tree,  and  that 
the  undisputed  evidence  on  that  point  showed 
that  there  was  sufficient  clearance  between 
the  limbs  and  the  wire.  We  cannot  agree  with 
counsel  in  this  contention.  The  negligence 
charged  against  the  company  consisted  in  its 
failure  properly  to  construct  its  line  and  its 
omission  to  take  the  necessary  precautions  to 
prevent  the  wires  from  falling  to  the  ground 
and  causing  injury  to  persons  using  the 
street  or  sidewalk  in  case  they  did  fall.  It 
is  true,  according  to  one  of  the  employ^  of 
the  defendant,  there  was  a  clearance  of  six 
Inches  between  the*  wire  and  the  limbs  of 
the  tree  in  dry  weather,  but  this  was  not 
suflldent  to  absolve  the  company  from  its 
duty  to  properly  maintain  its  wires.  It 
knew  that  ordinary  rain  storms  would  fre- 
quently occur,  and  that  the  rain  falling  on 
the  trees  might  cause  the  limbs  to  fall  down 
over  the  wire  and  thereby  cause  both  the 
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wires  and  the  limb  of  the  tree  to  burn  in 
two.  The  necessary  result  of  this  would  be 
to  allow  the  wire  carrying  2,300  volts  of 
electricity  to  fall  down  gn  the  sidewalk, 
where  persons  traveling  over  it  would  likely 
come  in  contact  with  it  Therefore  we  do  not 
think  the  court  erred  In  giving  the  instruc- 
tion. 

[4]  8.  It  is  next  claimed  that  the  court 
erred  in  giving  instruction  No.  2,  which  is  as 
follows: 

"If  you  find  that  the  wire  in  question  was 
under  the  control  and  management  of  the  de- 
fendant, and  that  the  accident  would  not  have 
happened  in  the  ordinary  course  of  events  and 
if  defendant  had  used  due  care,  then,  since  the 
defendant  owed  a  <^uty,  to  the  plaintiff  to  use 
care  in  the  management  of  its  lines  to  avoid  in- 
juring him,  the  burden  of  proof  is  on  the  de- 
fendant to  prove  that  the  alleged  injury  was 
not  caused  by  defendant's  negligence.'' 

There  was  no  error  in  giving  this  instruc- 
tion. The  undisputed  evidence  showed  that 
the  injury  was  caused  by  the  plaintiff  com- 
ing in  contract  with  the  live  wire  of  the  de- 
fendant whi^h  had  fallen  down  on  the  ground 
at  the  edge  of  the  sidewalk.  This  made  a 
prima  fade  case  for  the  plaintiff  and  placed 
the  burden  of  proof  on  the  defendant  to  Jus- 
tify or  excuse  its  negligence.  See  authori- 
ties supra. 

[5,  6]  4,  It  Is  claimed  by  counsel  for  the 
plaintiff  that  the  court  erred  in  giving  in- 
struction No.  3.  Oaie  instruction  reads  as 
follows: 

**Tou  are  instructed  that  the  defense  of  con- 
tributory negligence  is  contingent  upon  the  ob- 
ject of  the  plaintiff  in  handling  said  wire,  and 
also  upon  his  knowledge  or  ignorance  of  all  the 
elements  of  danger  connected  therewith.  The 
plaintiff  cannot  be  charged  with  ^contributory 
negligence  unless  he  voluntarily  exposed  hims^ 
to  a  known -danger.  If  you  find  from  the  testi- 
mony that  a  live  wire  belonging  to  the  defend- 
ant company  and  controlled  by  the  defendant 
was  lying  near  the  walk,  as  alleged,  and  that 
said  wire  showed  no  signs  of  being  charged  with 
electricity,  and  that  plaintiff  was  ignorant  of  the' 
character  of  said  wire,  and  that  he  took  hold 
of  said  wire  merely  for  the  purpose  of  casting 
it  aside,  and  was  injured  thereby,  then  your 
verdict  will  be  for  the  plaintiff  upon  this  is- 


Counsel  for  the  defendant  make  both  gen- 
eral and  specific  objections  to  this  instruc- 
tion. He  urges  that  the  instruction  is  faulty 
because  it  does  not  submit  to  the  Jury  the 
issue  as  to  whether  or  not  the  plaintiff  was 
making  an  effort  prior  to  the  accident  to  do 
something  with  the  wire;  the  wire  at  the 
time  being  in  the  tree.  It  Is  well  settled  that 
the  court  cannot  submit  all  the  issues  to  the 
Jury  in  one  instruction.  It  was  the  theory 
of  the  defendant  that  the  plaintiff  saw  a 
flame  up  in  the  tree,  and  out  of  Idle  curiosity 
climbed  up  there  for  the  purpose  of  ifavesti- 
gatlng  the  trouble  to  the  wire,  and  while 


doing  so  came  in  contact  with  the  live  wire 
which  caused  his  injury.  .  The  court  submit- 
ted this  phase  of  the  case  to  the  Jury  in  an 
Instruction  asked  by  the  defendant. 

It  is  also  insisted  that  the  instruction  is 
faulty  because  the  wire  was  not  on  the  side- 
walk in  a  place  where  the  plaintiff  or  other 
passers-by  would  reasonably  be  injured  there- 
by, ^nd  that  the  plaintiff  acted  unnecessarily 
or  officiously  in  eideavoring  to  remove  the 
wire.  He  claims  that  under  the  circumstanc- 
es the  defendant  owed  the  plaintiff  no  duty. 
Such  a  modification  to  the  Instruction  would 
have  amounted  to  a  peremptory  instruction 
in  favor  of  the  defendant,  and  was  not  prop- 
er. It  is  true  the  wlte  was  not  actually  ly- 
ing on  the  concrete  part  of  the  sidewalk 
which  is  usually  used  by  pedestrians,  but  it 
was  lying  near  the  edge  of  it,  and  the  plain- 
tiff could  not  be  said  to  be  as  a  matter  of 
law  acting  officiously  in  attempting  to  re- 
move the  wire. 

It  is  also  claimed  that  the  instruction  is 
erroneous  because  it  told  the  jury  that  the 
plaintiff  cannot  be  charged  with  contribu- 
tory negligence  unless  he  voluntarily  expos- 
ed himself  to  a  known  danger.  The  vice 
of  this  part  of  the  instruction  Is  said  to 
be  that  it  absolves  the  plaintiff  from  contrib- 
utory negligence  imless  the  danger  was  ac- 
tually known  to  him,  when  the  instruqtion 
should  have  contained  the  modification  that 
the  plaintiff  could  not  be  charged  with  con- 
tributory negligence  unless  he  exposed  him- 
self to  a  danger  known  to  him  or  which 
ought  under  the  circumstances  to  have  been 
known  to  him.  We  do  not  tiiink  this  objec- 
tlbn  is  well  taken.  The  word  "known,"  as 
used  in  that  part  of  the  instruction,  evidently 
referred  to  the  fact  of  both  actual  and  con- 
structive knowledge  of  danger  on  the  part 
of  the  plaintiff.  This  is  shown  by  the  con- 
text. It  will  be  observed  that  before  the 
plaintiff  could  recover  under  the  concluding 
part  of  the  instruction  the  Jury  must  find 
that  the  plaintiff  was  ignorant  of  the  char- 
acter of  said  wire.  This  refers  to  actual 
knowledge  of  the  danger  on  his  part  Just 
before  that  we  find  the  following:  "That 
said  wire  showed  no  sign  of  being  charged 
with  electricity."  This  refers  to  constructive 
knowledge  on  the  part  of  the  plaintiff.  Be- 
fore he  could  recover  the  plaintiff  was  re- 
quired to  show,  not  only  diat  he  did  not 
know  of  the  danger,  but  that  he  had  no  rea- 
son to  believe  the  wire  to  be  charged  with 
electricity.  If  the  court  Intended  to  use  the 
word  "known"  to  mean  actual  knowledge 
as  contended  by  counsel  for  the  defendant, 
there  would  have  been  no  use  in  telling  the 
Jury  that  it  must  also  find  that  said  wire 
showed  no  signs  of  being  charged  with  elec- 
tricity before  he  could  recover.  If  he  had  to 
have  actual  knowledge,  it  would  not  be  any 
defense  that  the  facts  were  such  that  he  had 
reason  to  believe  that  the  wire  was  charged 
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with  electricity,  and  consequently,  la  the 
exercise  of  ordinary  care,  ought  to  have 
known  that  it  was  so  charged  and  was  there- 
fore dangerous  to  touch.  Hence  a  majority 
of  the  court  does  not  think  that  the  court 
meant  to  restrict  the  meaning  of  the  word 
"known**  to  actual  knowledge,  and  we  do  not 
not  think  there  was  any  error  in  giving  the 
Instruction. 

[7]  5.  It  is  next  Insisted  that  the  court 
erred  in  refusing  to  Instruct  the  jury  that 
plaintiff  had  no  right  to  tou(^  the  wire  unless 
it  Interfered  with  his  passage  along  the  street 
The  court  did  not  err  In  refusing  to  so  In- 
sfruct  the  jury.  This  would  have  been  equiv- 
alent to  the  trial  court  ruling,  as  a  matter 
of  law,  upon  a  question  of  fact  So,  too,  in 
regard  to  the  request  of  the  defendant  to  in- 
struct the  jury  that,  if  plaintiff  voluntarily 
touched  the  live  wire,  then  there  could  be  no 
recovery.  Such  an  instruction  would  have 
been  an  attempt  to  limit  the  traveler  along 
the  street  to  an  extent  not  warranted  by  the 
decisions. 

[8]  6.  Counsel  for  the  defendant  filed  a 
reply  brief  In  which  he  assigned  as  error 
the  action  of  the  court  In  several  respects  not 
argued  In  his  original  brief.  This  Is  contrary 
to  the  rules  of  the  court,  and  for  that  rea- 
son these  assignments  of  error  cannot  be  con- 
sidered by  us.  The  rule  has  been  uniformly 
enforced,  and  no  excuse  has  been  given  by 
counsel  for  not  enforcing  it  in  the  present 
case.  If  counsel  should  omit  to  argue  any 
assignment  of  error  In  his  original  brief, 
such  assignment  must  be  treated  as  waived 
or  abandoned  by  him  unless  permission  to 
amend  his  brief  Is  asked  and  granted  by  the 
court  for  good  cause  before  the  case  Is  sub- 
mitted. We  find  no  prejudicial  error  in 
the  record,  and  the  judgment  must  be  af- 
firmed. 

McOULLOOH,  0.  J.,  and  SMITH,  J.,  dis- 
sent. 


BURKE  CONST.  CO.  v.  ST.  LOUIS  &  S.  F. 
RY.  CO.     (No.  34.) 

(Supreme  Court  of  Arkansas     June  16,  1010.) 

1.  Cabriebs    «=>134  —  Action  by  Shippeb 

VOB  Loss   OF   PaOPEBTT— Loss   FROM    InHEB* 

ENT  Defect  in  Goods— Evidence. 
In  an  action  against  a  railroad  company  for 
damages  for  fiestmction  of  a  steam  shovel  and 
steam  shovel  boom,  testimony  held  to  justify 
finding  that  the  proximate  cause  of  the  wreck 
destroying  them  was  an  midiscoyerable  defect 
In  the  shovel  car. 

2.  Cabriebs  4=>184  —  Loss  of  Pbofebtt  — 
iNHERBirr  Defbot— Absence  of  Evidence 
of  Negligence. 

In  a  shipper's  action  against  a  railroad  com* 
pany   for  destruction   of   a  steam   shovel  and 


steam  shovel  boom,  the  rule  that  the  Jury  should 
not  be  allowed  to  guess  between  several  causes 
of  the  accident  in  fixing  responsibility,  is  in- 
applicable, where  there  was  evidence  of  the  de- 
fect in  the  shovel  car  causing  the  wreck  and 
destruction  thereof,  and  no  evidence  of  the  car- 
rier's negligence. 

8.  Tbiaz  ^s»206(0)  —  Instbuctions  Assum- 
ing Facts  —  Destbuction  of  Shipment  — 
Defect  in  Goods— Pboximatb  Cause. 
In  a  shipper's  action  agidnst  a  railroad  com- 
pany for  destruction  of  steam  shovel  outfit,  an 
instruction  that  the  carrier  was  not  liable  for 
damages  resulting  from  defective  condition  of 
the  outfit  and  was  under  no  duty  to  search  for 
concealed  defects  therein,  in  the  absence  of 
specific  objection  at  the  time,  held  not  subject 
to  the  construction  of  assuming  that  shovel 
was  defective,  where  other  instructions  left  the 
issue  for  the  jury  as  to  concealed  defects  and 
their  being  the  sole  or  proximate  cause  of  de- 
railment and  damage. 

4.  Appeal  and  Ebbob  ^s»1064jf2)  —  Habm* 
LESS  Ebbob— In  stbuotion—As'sxtmption  or 
Mattbbs  Unoontbovebtbd. 

In  a  shipper's  action  for  destruction  of  a 
steam  shovel  outfit,  if  an  instruction  assumed 
that  such  outfit  was  in  defective  condition  and 
the  defects  were  concealed,  where  these  facts 
were  established  by  the  uncontroverted  evi- 
dence, the  instruction  could  not  have  been  prej- 
udicial to  plaintiff. 

5.  Tbial  ^=>205(10)  —  Instruction  —  Con- 
struction AS  A  Whole— Weight  of  Evi- 
dence. 

In  shipper's  action  against  carrier  for  de-  • 
struction  of  property,  instructions,  considered 
as  a  whole,  held  not  intended  to  tell  the  jury 
that  damages  to  steam  shovel  outfit  shipped  re- 
sulted from  the  defective  condition  of  the  same 
when  delivered  to  the  carrier,  which  would  have 
been  on  the  weight  of  the  evidence,  but  to  sub- 
mit to  the  jury  whether  the  outfit  was  defec- 
tive and  whether  such  defective  condition  was 
the  proximate  cause. of  the  injury. 

Appeal  from  Circuit  Court,  Sebastian 
County;    Paul  Little,  Judge. 

Action  by  the  Burke  Construction  Com- 
pany against  the  St.  Louis  &  San  Frandsco 
Railway  Company.  Verdict  and  judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

This  Is  an  action  by  the  appellant  against 
the  appellee  to  recover  damages  for  the  al- 
leged destruction  of  a  certain  steam  shovel 
and  steam  shovel  boom. 

The  appellant  alleged  that  It  delivered  the 
shovel  and  boom  to  the  appellee  for  carriage 
from  Ft  Smith  to  Riverton,  according  to  the 
contract  for  shipment,  and  that  they  were 
worth  the  sum  of  $6,000,  for  which  the  ap- 
lant  asked  judgment. 

The  appellee  admitted  that  it  received  the 
shovel  and  boom,  and  admitted  the  contract 
for  shipment,  and  admitted  that  they  were 


^=9Por  other  cases  see  same  topic  and  KEY  -NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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not  delivered  according  to  contract,  but  de- 
nied any  liability  tor  failure  to  deliver,  and 
also  denied  that  the  shovel  and  boom  were 
worth  the  sum  of  $6,000. 

Appellee  alleged  in  its  answer  that  the 
steam  shovel  was  moved  on  its  own  wheels ; 
that  the  outfit  was  placed  in  one  of  its  trains 
and  moved  out  of  Ft  Smith;  that  while  be- 
ing transported  the  coupling  device  on  said 
shovel  became  detached  from  the  end  sill  on 
account  of  the  worn  and  defective  condition 
it  was  in  and  as  a  result  the  same  was  de- 
railed; that  the  appellee  was  guilty  of  no 
negligence  in  handling  or  transporting  the 
shovel  outfit;  that  In  delivering  the  shovel 
outfit  to  the  appellee  upon  its  own  wheels 
the  appellant  warranted  the  same  to  be  in 
good  condition  for  transportation;  that  the 
appellee  had  no  knowledge  that  the  outfit 
was  not  In  proper  condition  to  be  transport- 
ed; and  it  denied  liability  for  any  loss  or 
damage  caused  solely  by  the  defective  con- 
dition of  the' outfit. 

The  facts  are  substantially  as  follows: 
On  the  8d  of  July,  1917,  the  appellant  de- 
livered to  the  appellee  at  Ft  Smith,  Ark., 
one  steam  shovel  moving  on  its  own  wheels, 
and  the, equipment  for  same,  which  was  load- 
ed on  an  ordinary  flat  car.  The  shovel  was 
inspected  by  appellee's  car  Inspector  and  car 
foreman  before  it  was  accepted  for  shipment, 
and  certain  defects  that  were  discovered 
were  repaired,  and  the  shovel  then  accepted 
,  for  shipment.  The  shovel  car  was  connected 
up  with  one  of  appellee's  freight  trains  con- 
sisting of  an  engine,  26  cars,  and  a  caboose. 
The  caboose  was  the  last  car  In  the  train, 
and  the  shovel  car  was  the  sixth  car  ahead 
of  the  caboose;  the  flat  car  carrying  the 
equipment  being  Immediately  behind  the 
shovel  car.  After  the  shovel  car  and  Its 
equipment  were  connected  up  with  the  train, 
It  was  again  Inspected  by  the  conductor,  who 
discovered  no  defects. 

OThe  train  was  handled  in  the  usual  man- 
ner; nothing  out  of  the  ordinary  happened 
until  It  reached  the  place  where  the  wreck 
occurred.  The  train  stopped  at  the  regula- 
tion crossing  of  the  Iron  Mountain  Rail- 
road, and  at  Chester,  where  a  helper  en- 
ine  was  put  on  to  push  it  over  the  mountain 
to  Winslow,  where  the  helper  engine  was  de- 
tached. The  train  left  Winslow  and  stopped 
at  Brentwood.  It  left  Brentwood,  and  wreck 
occurred  between  West  Fork  and  Wolsey. 
while  the  train  was  running  at  the  rate  of 
about  25  miles  per  hour  on  a  level  track. 

OThe  only  witnesses  to  the  wreck  were  the 
conductor,  brakeman,  and  engineer.  The 
conductor  was  in  the  cupola  of  the  caboose. 
He  was  looking  ahead  and  saw  dust  arising 
and  knew  something  was  wrong.  He  turned 
to  pull  the  air  to  set  the  brakes,  and  the  air 
was  gone.  He  went  forward  immediately 
and  found  the  car  just  behind  the  shovel  car 
had  shot  over  to  the  right  of  the  track,  its 


contents  spilled  around.  The  steam  shovel 
car  was  across  the  track,  another  car  was 
off  the  track,  and  one  set  of  wheels  or  trucks 
of  another  car  were  off  the  track.  The  track 
sloughed.  The  train  proper  stopped  possi- 
bly 10  car  lengths  ahead  of  these  wrecked 
cars.  This  was  because  when  the  air  separa- 
ted it  set  the  brakes  and  stopped  the  momen- 
tum of  the  train  immediately  and  brought 
it  to  a  standstill.  He  remained  at  the  wreck 
only  long  enough  to  take  in  the  situation 
and  get  an  Idea  of  the  cause  of  the  wreck  so 
he  could  make  an  intelligent  report  He 
went  back  in  an  hour  or  so  and  remained  un- 
til the  main  line  was  clear.  He  th«n  made 
an  examination  of  the  situation  to  determine 
what  caused  the  wreck.  He  found  that  the 
drawbar  casting  off  the  steam  shovel  car 
had  come  down  between  the  rails  and  had 
derailed  these  care.  The  casting  was  3  or 
3^  feet  long  and  12  or  14  Inches  wide.  The 
ordinary  silMs  7  feet  long  and  12  inches  wide. 
The  casting  was  a  little  wider.  It  went  back 
under  the  car,  some  of  it  in  the  shape  of  an 
angle.  It  was  attached  to  the  steel  end  of 
the  sill  of  the  car.  This  casting  was  off  and 
mixed  up  with  the  flat  car  immediately  be- 
hind the  wreck.  It  had  mixed  up  with  the 
brake  shoe  and  the  two  wheels,  having  been 
caught  by  them  and  pulled  along  about  10 
car  lengths  in  the  middle  of  the  track.  There 
was  evidence  of  it  having  been  rolled  along 
the  middle  of  the  track.  The  witness  used 
the  end  of  a  table  in  the  courtroom  to  de- 
scribe how  the  drawbar  casting  had  been  at- 
tached to  the  end  of  the  sill  and  what  the 
end  sill  wa&  The  flat  car  upon  which  the 
boom  and  shovel  were  loaded  was  off  the 
track,  and  the  other  car  had  wobbled  around 
in  a  different  position.  Witness  saw  it,  and 
It  "looked  like  a  ship  going  over  the  waves." 

The  engineer  testlfled  that  the  firat  thing 
that  called  his  attention  to  anything  that 
caused  the  wreck  was  when  the  brakes  ap- 
peared to  go  on  emergency.  "I  could  not  see 
myself,  but  my  fireman  looked  back  and  said, 
*We  are  In  the  ditch.' "  The  train  stopped, 
and  witness  went  back  to  see  really  what 
it  was.  He  found  two  cars  were  derailed. 
The  train  had  parted,  and  the  air  hose  brok- 
en in  two.  Witness  remained  about  two 
minutes.  He  made  no  examination  as  to  the 
cause  of  the  wreck.  The  speed  he  was  mak- 
ing at  the  time  the  derailment  occurred  was 
between  22  and  25  miles  an  hour.  It  was 
over  the  best  track  they  had.  Just  a  Uttle 
bit  downhill,  all  new  steel,  and  on  good  bal- 
last. Witness  was  on  the  left  side  and  could 
not  see  the  trouble  on  account  of  the  curve. 
The  engine  had  gone  around  the  curve  two 
car  lengths.  After  the  emergency  brakes 
went  on,  the  train  ran  about  400  feet 

The  head  brakeman  testified  that  there 
was  no  unusual  handling  of  the  train  on  the 
trip  and  no  switching.  He  was  going  over 
the  train  through  Wolsey  when  the  brakes 
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went  an  emerg^icy,  and  looked  back  to  see 
what  was  wrong  with  the  rear  end  of  tbe 
train,  and  the  steam  shovel  car  was  turned 
over.  It  was  off  to  one  side  of  the  bank  with 
one  end  lying  across  the  track.  He  demon- 
strated its  situation  before  the  Jury. 

The  assistant  superintendent,  testified  that 
It  was  his  duty,  representing  the  superin- 
tendent, to  determine  as  near  as  he  could 
what  caused  the  wreck.  He  went  to  the 
scene  about  Z\i  hours  after  it  occurred.  He 
found  the  end  sill  of  the  steam  shovel  had 
broken  out  in  the^  center,  which  permitted 
the  drawbar  casing  to  drop  in  the  center  of 
the  track,  and  that  was  what  they  deter- 
mined caused  the  wreck.  This  casting  was 
about  44  inches  long,  12  inches  wide,  1  inch 
thick.  What  the  arm  or  knuckle  fits  into 
and  the  pin  goes  through,  detached,  would 
lie  probably  2  feet,  or  2%  teet  through.  The 
witness  saw  evidences  on  the  tics  where  the 
•drawbar  casting  had  caught,  and  also  where 
It  had  struck  the  trucks  of  the  car.  The 
witness  was  asked  if  he  examined  the  cracks* 
of  the  steam  shovel  car  in  front  where  the 
end  sill  was  broken,  and  answered  In  the  af- 
'firmative.  He  was  then  asked  to  describe 
same  to  the  jury,  and  he  demonstrated  from 
the  end  of  the  table  in  the  courtroom  as  to 
the  construction,  and  he  described  it  as  fol- 
lows: 

"The  end  sill  is  a  piece  of  iron.  It  extends 
across  the  car  about  7  feet.  It  is  about  12 
inches  wide  and  %  inches  thick.  The  end  sill 
is  riveted  on  what  we  call  a  side  sill  or  center 
sill.  The  side  and  center  sills  run  back  full 
length  of  the  car.  The  end  sill  was  riveted  qn- 
to  the  side  walls,  and  center  walls,  which  m 
made  of  iron.  The  center  sills  are  44  inches 
from  one  to  the  other.  They  were  riveted  to 
the  car.  From  where  they  were  riveted  to  the 
inside  was  38  inches.  That  is  where  it  broke. 
That  let  the  drawbar  casting  and  the  whole 
thing  drop  into  the  center  of  the  track.  In 
addition  to  the  broken  end  sill,  there  was  what 
they  call  center  parts,  coming  from  the  center 
siU  back.  I  found  an  old  break  in  the  end  of 
the  silL  On  one  side  it  was  about  halfway 
through,  or  6  inches.  The  other  side  not  so 
much— possibly  one-fourth  of  the  way  through. 
The  balance  was  a  new  break.  When  the  bar 
casting  was  in  place,  it  would  cover  these  old 
breaks.  The  old  breaks  were  both  from  the 
bottom.  I  employed  a  photographer  to  take 
the  photographs  of  the  wreck  of  the  steam  shov- 
eL    I  was  present  when  he  took  them.*' 

The  photograph  was  exhibited.  It  showed 
the  end  of  the  car  that  broke ;  it  was  hoist- 
ed up  5  or  6  feet.  On  the  photograph  you 
can  see  the  break  in  the  end  siU,  and  the 
rivets  where  M  is  riveted  onto  the  center 
siUs.    You  can  see  the  side  sills  also. 

The  witness  then  proceeded  to  describe 
the  appearance  of  the  car  in  its  wrecked  con- 
ation as  shown  from  the  photograph: 

Tit  is  my  theory  that,  when  the  drawbar  cast- 
ing dropped  down,  of  course  the  trucks  struck 


it  I  did  not  see  it  drop  down,  but  that  Is 
what  we  detemuned.  I  did  not  see  the  cast* 
ing  under  the  car.  I  was  told  about  it.  I  first 
saw  this  casting  on  the  side  of  the  track,  just 
a  little  back  of  where  the  steam  shovel  was 
lying.  It  indicated  it  had  been  knocked  and 
churned  around  on  the  tracks  and  chats.  It 
was  perfectly  all  right.  *  It  was  bolted  onto 
the  end  sill  with  four  bolts.  There  were  no 
bolts  in  it  when  I  saw  it  I  did  not  see  the 
bolts.  They  had  been  shirred.  That  is  my 
theory.  They  probably  may  have  been  shirred 
off  after  they  dropped  on  the  track,  and  these 
trucks  ran  over  them  and  turned  them  over  and 
over.  I  did  not  see  that  they  had  been  turned 
over  and  over,  but  the  indications  were  that 
they  had  been  turned  over*  and  over.  I  saw 
that  something  had  been  rolling  along  the 
track,  or  had  been  moving  on  the  chats  on  the 
roadbed.  I  do  not  know  what  did  that,  but  I 
have  a  pretty  good  idea.  That  is  what  we  de- 
termined from  the  appearance  of  everything  at 
the  point  of  derailment.  If  the  shovel  car  from 
the  train  proper  was  bouncing  along  the  track 
first  on  one  side  and  then  on  the  other,  it  could 
not  have  made  these  indentations,  gashes,  and 
scars,  with  an  ordinary  outfit;  it  would  not 
have  made  that  kind.  That  is  my  theory  or 
inference.  The  angle  bar,  I  spoke  of,  which  ap- 
pears in  the  photograph,  was  about  6  inches 
wide  and  %  of  an  inch  thick,  and  about  2% 
feet  on  either  side.  It  was  bolted  on  each  end 
on  one  of  these  I-beams  and  gradually  came  to- 
gether, and  was  pitched  right  up  against  the 
end  sill.  I  suppose  it  was  to  strengthen  the 
car.  Before  the  drawbar  casting. could  fall  out, 
the  end  sill  would  have  to  break  and  the  angle 
bar  would  have  to  break  too,  as  it  was  bolted 
to  the  end  sill.  The  air  brakes  would  go  on 
emergency,  and  the  momentum  of  the  train 
might  carry  it  400  feet— according  to  the  speed 
of  the  train  and  the  condition  of  the  brakea 
I  don't  know  how  far  from  where  it  rested  the 
steam  shovel  had  left  the  track,  but  I  noticed 
flange  marks  in  the  ties  about  359  feet.  There 
were  two  other  cars  behind  tbe  shovel  car  off 
the  track,  and  one  pair  of  trucks  derailed.  I 
cannot  tell  which  car  made  the  flange  marks. 
The  track  was  disturbed  possibly  300  feet 
Whatever  distance  the  cars  made  was  made  by 
reason  of  momentum  the  train  had  before  the 
break  occurred.  The  old  breaks  in  the  end 
sill  were  so  covered  by  the  drawbar  casting,  I 
don't  think  an  inspector  could  have  seen  it, 
with  a  reasonable  inspection." 

The  roadmaster  testified:  That  he  was  re- 
pairing the  track  at  the  scene  of  wreck. 
That  one  rail  was  broken  out  of  the  track, 
batily  bent  up  and  warped  to  pieces,  prac- 
tically torn  loose  from  the  ties,  but  was  fas- 
tened at  one  end.  The  disturbance  was  some 
300  or  400  feet.  It  was  about  the  center  of 
the  disturbance.  Forty-four  ties  were  bro- 
ken in  the  center.  No  curve  in  the  tx&ck. 
where  the  derailment  occurred.  "The  vibra- 
tion of  the  train  could  have  caused  it  to  break 
and  by  having  so  much  space  in  there,  44 
inches  of  space,  and  the  working  and  vibra- 
tion on  that  end  sill  would,  in  my  Judgment, 
cause  it  to  break  on  a  pull.    I.  never  found 
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that  piece  that  came  out  of  the  end  sill.  I 
only  fonnd  the  casting  and  the  space  between. 
There  were  no  bolts  In  the  casting.  I  did 
not  see  the  casting  bolted  onto  the  car  at 
all." 

James  A.  Burke,  for  the  appellant,  testi- 
fied that  the  shovel  was  worth  when  shipped 
the  sum  of  $4,000. 

The  verdict  and  judgment  were  for  the  ap^ 
pellee,  and  this  appeal  Is  duly  prosecuted. 

Other  facts  stated  in  the  opinion. 

Winchester  &  Martin,  of  Pt  Smith,  for 
appellant. 

W.  F.  Evans,  of  SL  Louis,  Mo.,  and  War- 
ner, Hardin  &  Warner,  of  Ft  Smith,  for  ap- 
pellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  One  of  the  grounds  of  motion  for 
new  trial  is  that  the  verdict  **is  contrary  to 
and  not  supported  by  the  evidence." 

[1]  (Counsel  for  appellant,  in  both  their 
brief  and  oral  argument,  strongly  urge  that 
the  judgment  be  reversed,  because  there  was 
no  evidence  to  sustain  the  verdict,  and  be- 
cause same  was  based  only  upon  conjecture. 

But  after  a  careful  consideration  of  the 
facts,  which  the  testimony  tended  to  prove, 
as  above  set  forth,  we  have  reached  the  con- 
clusion that  there  was  evidence  to  sustain 
the  verdict.  There  was  testimony  that  at 
the  time  the*  wreck  occurred  the  train  was 
making  20  to  25  miles  an  hour  over  the  best 
track  the  company  had,  ''just  a  little  bit 
-  downgrade,  all  new  steel  and  on  good  bal- 
last." The  train  was  being  operated  in  the 
ordinary  manner.  It  was  not  proved  by  the 
appellant  that  there,  were  any  defects  in  the 
track  or  train.  There  was  no  evidence  of 
negligence  in  the  manner  of  the, operation  of 
the  train.  The  appellee,  on  the  other  hand, 
proved  by  the  undisputed  evidence  that 
there  were  two  old  breaks  in  the  end  sill, 
one  from  4  to  6  inches  long,  and  the  other 
from  2  to  3  inches;  that  these  cracks  could 
iiot  be  discovered  by  the  ordinary  inspection 
which  was  made  before  the  shovel  car  was 
received  for  shipment. 

The  appellee  introduced  evidence  tending 
to  prove  that  after  the  wreck  occurred  it 
was  discovered  that  the  end  sill  on  the  front 
end  of  the  shovel  car  had  pulled  out ;  that  a 
piece  in  the  middle  of  the  sill  38  inches  long 
to  which  the  coupler  casting  was  attaclied 
had  broken  out  on  b6th  sides,  and  the  coup- 
ler casting  had  dropped  down  into  the  center 
of  the  track ;  that  the  two  breaks  in  the  sill, 
which  caused  the  coupler  casting  to  drop 
down,  were  on  the  line  of  the  old  cracks. 

The  conductor,  who  made  an  investigation 
of  the  cause  of  the  wreck,  said  that  he  found 
that  the  drawbar  casting  off  the  steam 
shovel  had  come  down  between  the  rails  and 
derailed  the  car.  The  assistant  superinten- 
dent, who  visited  the  scene  of  the  wreck 


about  2%  hours  after  it  occurred  for  the 
purpose  of  ascertaining  its  cause,  says: 

"Found  the  end  sill  of  the  steam  shovel  had 
broken  out  in  the  center,  which  permitted  the 
drawbar  casting  to  drop  in  the  center  of  the 
track,  and  that  was  what  we  determined  caused 
the  wreck,"     , 

Now  these  facts  were  sufficient  to  war- 
rant the  jury  in  finding  that  the  cause  of  the 
wreck  was  old  breaks  in  the  end  sill.  The 
condition  of  the  shovel  car  before  and  just 
after  the  wreck  was  fully  described  by  the 
witnesses,  and  the  condition  of  the  track 
and  the  train  are  also  fully  described. 
Photographs  were  duly  identified  and  ex- 
hibited, showing  the  condition  of  the  shovel 
car,  and  witnesses  demonstrated  before  the 
jury  where  the  break  was  and  without  ob- 
jection stated  their  conclusion  as  to  how  the 
wreck  occurred. 

Without  discussing  the  evidence  further, 
it  suffices  to  say  that  the  testimony  was 
•sufficient  to  justify  the  jury  in  finding  that 
the  proximate  cause  of  the  wreck  was  the 
undiscoverable  defect  in  the  shovel  car.  The 
proof  being  sufficient  to  warrant  the  jury  in 
so  finding,  it  cannot  be  said  that  its  verdict 
was  grounded  merely  upon  conjecture. 

[2]  Learned  counsel  for  appellant  cite, 
among  others,  the  case  of  Patton  v.  Texas 
Pacific  R.  R.  CJo..  179  U.  S.  658  (21  Sup.  Ct 
275,  45  L.  Ed.  361).  Syllabus  2  of  the  case  is 
as  follows: 

"Where  the  testimony  leaves  the  matter  un- 
certain, and  shows  that  any  one  of  a  half  dozen 
things  may  have  brought  about  the  injury,  for 
some  of  which  the  employer  is  responsible,  and 
for  some  of  which  he  is  not,  it  is  not  for  the 
jury  to  guess  between  these  half  a  dozen  causes, 
and  find  that  the  negligence  of  the  employer 
was  the  real  cause,  when  there  is  no  satisfac- 
tory foundation  in  the  testimony  for  that  con- 
clusion." 

We  fully  approve  of  that  doctrine,  but  it 
is  not  applicable  to  the  facts  of  this  record. 
Here  the  appellee  adduced  evidence,  which, 
as  we  have  seen,  warranted  the  jury  in  con- 
cluding that  the  wreck  was  caused  by  the 
old  breaks  or  defects  in  the  end  sill  which 
could  not  be,  and  were  not,  discoverable  by 
the  thorough  inspection  which  was  made  by 
the  appellee.  If  the  appellant  had  shown 
that  the  appellee  was  negligent  in  the  han- 
dling of  the  train  or  in  failing  to  make  a  rea- 
sonable inspection  or  had  shown  that  the 
track,  rails,  ties,  or  any  of  the  train  appli- 
ances were  defective  and  as  well  calculated 
to  have  caused  the  injury,  as  the  defective 
condition  of  the  end  sill,  then  there  would  be 
some  reason  for  the  application  of  the  doc- 
trine invoked  by  appellant's  counsel.  But  in 
none  of  the  cases  from  our  own  court  or 
other  jurisdictions  cited  by  appellant  are  the 
facts  the  same  or  similar  to  those  we  now 
have  under  review. 
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[3]  The  oonrt  In  sabstanoe  instructed  the 
Jury  that  the  appellee  did  not  insure  the  safe 
transportation  and  delivery  of  the  ''steam 
E^ovel  outfit"  against  damages  resulting 
"from  the  defective  condition  tjie  same  was 
in  when  it  was  delivered  to  thej  appellee  for. 
shipment";  that  the  appellee  ''was  under 
no  duty  to  search  for  concealed  defects  in 
the  steam  shovel." 

It  is  contended  that  the  instructions  in  this 
form  assumed  that  the  shovel  car  was  in  a 
defective  condition.  There  was  no  specific 
objection  raising  the,  point  here  insisted  up- 
on by  counsel  for  appellant,  and  evep  if 
there  had  been,  the  instructions  when  taken 
together  are  not  susceptible  of  that  construc- 
tion, because  in  other  instructions  the  court 
clearly  left  the  issue  for  the  Jury  to  deter- 
mine whether  "there  were  concealed  or  hid- 
den defects"  in  any  part  of  the  steam  shovel 
car,  ^escribed  in  this  case,  and,  if  so,  wheth- 
er or  not  such  defects  "were  the  sole  and 
proximate  cause  of  the  derailment  and  dam- 
age resulting  therefrom." 

[4]  When  the  instructions  to  the  Jury  are 
considered  as  a  whole,  we  find  no  conflict  or 
inconsistency  In  the  charge.  It  was  the  duty 
of  the  appellant,  if  it  conceived  tliat  this 
language  of  the  charge  was  incorrect,  to 
call  the  attention  of  the  court  specifically  to 
the  proposition  which  he  now  urges  for  re- 
versal* Moreover,  even  if  the  instructions 
assumed  that  the  steam  shovel  outfit  was  in 
a  defective  condition,  and  that  the  defects 
were  concealed,  these  facts  were  established 
by  the  uncontroverted  evidence..  The  in- 
struction, therefore,  in  the  form  given,  could 
not  have  been  prejudicial  to  appellant,  and 
the  giving  of  it  was  not  reversible  error. 
Pacific  Mut  Ins.  Co.  v.  Walker,  67  Ark.  147- 
154,  53  S.  W.  675;  St.  L.,  I.  M.  &  S.  Ry.  Go. 
v.  Burrow,  89  Ark.  178,  116  S.  W.  198. 

[6]  It  Iff  also  manifest  that  the  court,  when 
the  instructions  are  considered  as  a  whole, 
did  not  intend  to  tell  the  Jury  that  the  dam- 
ages to  the  steam  shovel  outfit  resulted  from 
the  defective  condition  the  same  was  in 
when  it  was  delivered  to  the  appciUee  for 
shipment.  An  instruction  in  this  form 
would  have  been  on  the  weight  of  the  evi- 
dence and  inherently  defective.  The  instruc- 
tions, when  read  together,  declared  the 
law  to  be  that  the  appellee  would  not  be  li- 
able for  damages  resulting  from  the  steam 
.shovel  outfit  caused  by  Its  defective  condi- 
tion and  submitted  to  the  Jury  to  determine 
the  issue  as  to  whether  or  not  the  damages 
were  caused  by  the  defective  condition  or 
whether  same  resulted  from  some  other 
cause.  The  court  plainly  told  the  Jury  In 
other  instructions  that  the  appellee  would  be 
liable  unless  the  Jury  found  that  the  damage 
was  caused  solely  from  a  defective  condition 
of  the  steam  shovel  outfit.    The  charge  as 


a  whole  left  the  Jury  to  determine  whether 
or  not  there  was  a  defective  condition  of  the 
steam  shovel  outfit,  and,  if  so,  whether  or 
not  this  condition  was  the  sole  cause  of  the 
damage. 

(Counsel  criticize  other  instructions  which 
we  have  considered,  and  find  that  the  charge 
as  a  whole  furnished  fiie  Jury  a.  correct 
guide  for  their  deliberations. 

The  record  shows  no  reversible  error,  and 
the  Judgment  is  affirmed. 


JOHNSON  et  aL  v.  MISSOURI  PAO.  R.  CO. 
(No.  U.) 

(Supreme  Court  of  Arkansas.    June  2,  1919.) 

1.  Evidence  ^=5>452  —  Wbitten  Oontbaot  — 
Pabol  Testimony— Ambiguity. 

Where  written  instrument  contains  latent 
ambiguity  parol  testimony  of  the  facts  and  cir- 
cumstances surroimding  its  execution  may  be 
given  to  dear  away  its  uncertainty,  such  evi- 
dence being  admissible,  not  for  purpose  of  add- 
ing to  or  subtracting  from  the  contract,  but 
for  purpose  of  ascertaining  what  the  parties 
meant  by  the  words  employed. 

2.  BviDBNOB  ^s»450(d)  — Pabol  Bvidenoe  — 
CoNTBACT  Between  Attobney  and  Client. 

Contract  providing  that  attorney  shall  re- 
ceive one-half  of  amount  recovered  after  pay- 
ment of  expenses,  and  further  providing  that 
"my  [client]  part  to  be  not  less  than  $10,000 
and  I  have  privilege  of  accepting  the  R.  R,  Co. 
ofEer  of  compromise  up  to  $25,(X)0,  if  they  make 
an  offer  after  giving  them  four  or  five  days* 
notice  and  no  fee  goes  to  you,"  held  sufficiently 
ambiguous  to  warrant  parol  evidence  as  to 
whether  provision  as  to  client's  part  referred  ex- 
clusively to  the  compromise  to  be  attempted  be- 
fore institution  of  suit  or  to  any  recovery. 

3.  Champebty  and  Maintenance  ^=5>5(3)  — 
.Attobney's  Contbact— Payment  of  Costs. 

In  view  of  Acts  1909,  p.  892,  contract  giv- 
ing attorney  half  of  amount  recovered  after  de- 
duction of  costs,  anil  requiring  attorney  to  ad- 
vance costs  and  sustain  loss  thereof  in  event  of 
no  recovery,  where  made  in  good  faith  held  valid 
and  not  champertous. 

4.  Attobney  and    Client   ^=»189  — Lien  — 
Amount— Compbomise. 

Where  client,  having  entered  into  contract 
giving  attorney  as  fees  one-half  of  amount  re- 
covered, discharged  attorney  and  made  com- 
promise, attorney  is  entitled  to  lien,  under  Acts 
1009,  p.  892,  only  for  one-half  of  amount  re- 
ceived, and  not  for  one-half  of  amount  sued  for. 
McCulloch,  O.  J.,  dissenthig. 

On  Rehearing. 

5.  Judgment  ^=»527— Constbuction. 

In  action  involving  issue  of  whether  parol 
evidence  was  admissible  to  explain  written  con- 
tract, court's  statement  and  judgment  held  to 
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show  that  court  construed  contract  as  written 
without  consideration  of  parol  evidence. 

Appeal  from  Olrcnit  Court,  Baxter  Coun- 
ty; J.  B.  Baker,  Judge. 

Petition  to  enforce  attorney's  lien  by  Jo 
Johnson  and  other^  against  the  Missouri  Pa- 
cific Railroad  Company.  Petition  denied,  and 
petitioners  appeal.    Reversed  and  remanded. 

This  is  an  appeal  from  a  judgment  of  the 
circuit  court  dismisising  an  attorney's  claim 
for  compensation  in  an  action  for  damages 
for  injuries  resulting  in  death  of  a  locomo- 
tive engineer,  alleged  to  have  been  caused  by 
the  negligence  of  the  railroad  company,  in 
whose  service  he  was  at  the  time  engaged. 

The  material  facts  are  as  follows:  On 
February  13,  1918.  John  H.  Fulson,  while 
running  a  passenger  train  of  the  Missouri 
Pacific  Railroad  Company  In  the  state  of 
Arkansas,  was  killed  by  his  train  striking  a 
boulder  on  the  left-hand  side  of  the  track, 
and  thereby  violently  throwing  the  engine 
from  the  track.  There  was  a  sharp  curve 
on  the  left-hand  side  of  the  track  as  it  en- 
tered a  deep  narrow  cut,  and  the  railroad 
company  had  negligently  allowed  a  large 
boulder  to  fall  down  on  the  left-hand  side 
of  the  track,  lodging  there  and  breaking  a 
rail.  Fulson,  being  on  the  right-hand  side 
of  the  engine  at  his  post  as  engineer,  was  un- 
able to  see  the  boulder  as  the  engine  round- 
ed the  curve  and  entered  the  cut.  Fulson 
was  44  years  old  at  the  time  of  the  accident, 
and  an  intelligent,  strong,  and  healthy  man. 
His  wife  and  several  minor  children  surviv- 
ed him.  The  administrator  of  his  estate,  for 
the  purpose  of  prosecuting  a  suit  for  dam- 
ages against  the  railroad  company,  entered 
into  a  contract  with  an  attorney  at  law  as 
follows: 

"1.  Whereas,  the  undersigned  has  a  cause  of 
action  against  the  Missouri  Pacific  Railroad 
Company  for  personal  injuries  resulting  in  death 
to  John  H.  £\ilson,  and  needs  legal  advice  and 
other  assistance,  and  wishes  to  employ  Jo  John- 
son, lawyer,  of  Ft.  Smith,  Ark.  (phone  110),  and 
is  dependent  on  said  cause  of  action  as  an  as- 
set and  security  upon  which,  if  possible,  to  em- 
ploy counsel  and  secure  expense  moneys,  and, 

"2.  Whereas,  the  said  Jo  Johnson  has  con- 
sented to  accept  such  employment,  and  to  ar- 
range for  all  moneys  that  may  become  necessary 
for  such  expenses  on  the  terms  as  proposed  by 
the  undersigned,  and  only  on  condition  that  all 
of  said  .terms  and  conditions  shall  be  faithfully 
and  fully  carried  out  and  performed.  , 

"3.  Now,  therefore,  I,  the  undersigned,  of  the 
address  stated  with  my  signature,  have  made, 
'constituted  and  appointed,  and  by  these  pres- 
ents do  make,  constitute  and  appoint  the  said 
Jo  Johnson  my  true  and  lawful  attorney  and 
agent,  both  in  law  and  in  fact,  for  me  and  in 
my  name,  place  and  stead, 

"4.  To  conduct  and  manage,  to  full  and  final 
settlement,  and  to  fully  settle,  by  suit  or  other- 
wise, my  said  cause  of  action,  and  he  to  employ 
any  assistant  counsel  or  expert  witnesses,  or 
other  help  of  any  character,  by  him   deemed 


probably  beneficial  to  the  interests  of  my  cause 
of  action ;  my  said  attorney  to  advance  moneys 
to  pay  expenses  in  all  courts,  change  of  venne, 
appellate  or  otherwise,  and  all  things  to  be  done 
according  to  his  best  judgment  and  discretion. 

"5.  My  said  attorney  has  agreed,  to  lose  all 
bf  his  said  expense  moneys  and  charge  me  no 
fee  in  event  of  failure,  and  in  event  of  success 
we  have  agreed  that  he  shall  first  deduct  from 
the  proceeds  all  expenses  or  charges  outside  of 
his  fee,  and  then  shall  retain  half  the  remain- 
der as  his  fee  for  liis  services,  and  shall  deliver 
the  remaining  half  to  me ;  provided,  if  he  shall 
have  loaned  me  any  separate  money  for  my  per- 
sonal use,  he  shall  deduct  that  from  my  share 
and  shall  have  10  per  cent  per  annum  interest 
on  his  cash  advancements. 

"6.  In  consideration  of  the  chances  my  said 
attorney  has  agreed  to  take,  and  the  burdens 
he  has  agreed  to  carry,  as  stated,  I  have  spe- 
cially agreed  not  to  in  any  way  interrupt  his 
management  of  my  cause  of  action. 

"7.  My  part  to  be  not  less  than  $10,000  and 
I  have  privilege  of  accepting  the  R.  R.  Co:  offer 
of  compromise  up  to  $25,000,  if  they  make  an 
offer  after  giving  them  four  or  five  days  notice 
and  no  fee  goes  to  you. 

'*8.  I  have  read  this  contract  and  fully  under- 
stand it    ' 

"Witness  my  hand  this  4th  April,  1918. 

**T.  W.  Wall,  Administrator. 

"Accepted:    Jo  Johnson." 

The  contract  was  written  on  a  printed 
form  and  one  clause  was  marked  out,  which 
will  be  more  particularly  referred  to  in  the 
opinion.  The  original  contract  Is  in  the 
record  and  the  paragraphs  are  not  number- 
ed. We  have  numbered  them  for  the  sake 
of  brevity^  and  convenience  in  writing  the 
opinion. 

The  attorney  filed  a  suit  for  damages  for 
the  administrator  in  the  Baxter  circuit  court 
against  the  railroad  company  on  June  6, 
1918.  Subsequently  the  administrator  was 
removed  and  an  administrator  in  succession 
appointed.  During  the  latter  part  of  Au- 
gust, 1918,  he  discharged  Johnson  and  dis- 
missed the  suit  against  the  railroad  com- 
pany. In  September,  1918,  for  the  purpose 
of  carrying  into  effect  a  compromise  with 
the  railroad  company,  he  instituted  a  friend- 
ly suit  against  it  in  the  Pulaski  circuit  court 
for  $10,000,  and  by  consent  obtained  Judg- 
ment for  that  sum.  Johnson  claimed  that  he 
was  entitled,  under  his  contract,  to  a  fee  in 
one-half  the  amount  recovered,  but  his  claim 
was  denied  by  the  railroad  company.  John- 
son then  filed  his  petition  in  the  Baxter  cir- 
cuit court,  under  an  act  providing  that  the 
compensation  of  an  attorney  shall  be  govern- 
ed by  agreement;  and,  also,  the  manner 
in  which  the  court  may  determine  and  en- 
force a  lien  for  the  attorney's  services  cre- 
ated by  the  act.  Acts  1909,  p.  892.  The 
matter  was  submitted  to  the  court  under  the 
provisions  of  the  act  Johnson  claimed  that 
the  language  of  the  contract  rendered  it 
ambiguous.  He  claimed  that  under  its  terms 
he  was  to  get  half  of  the  amount  recovered 
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after  deducting  the  costs  of  the  litigation. 
That  the  whole  of  paragraph  7  related  to  a 
compromise  on  the  part  of  the  administra- 
tor before  a  suit  against  the  railroad  com- 
pany was  to  be  filed.  That  the  words,  "my. 
part  to  be  not  less  than  $10,000,"  in  the  first 
part  of  paragraph  7  referred  solely  to  the 
right  of  the  administrator  to  compromise 
within  four  or  hve  days  after  notice  given 
to  the  railroad  company  before  suit  should 
be  brought,  and  that  it  had  no- reference  to 
the  amount  to  be  recovered  after  the  man- 
agement of  the  suit  was  turned  over  to  him. 
The  court  first  permitted  Johnson  to  testify, 
reserving  its  decision  as  to  its  admissibility. 
The  testimony  of  Johnson  is  long  and  in- 
volved; but  we  think  it  Is  legitimately  sus- 
ceptible to  the  construction  placed  upon  it 
in  his  brief.  The  court  below  seemed,  also, 
to  have  been  of  that  opinion,  and  after  due 
consideration  refused  to  receive  the  testi- 
mony on  the  ground  that  the  contract  was 
not  ambiguous  and  that,  under  its  terms, 
Johnson  was  not  allowed  to  recover  any- 
thing as  compensation  unless  the  adminis- 
trator by  suit  or  compromise  recovered  more 
than  that  amount  against  the  railroad  com- 
pany. 

The  trial  court  adjudged  that  Johnson's 
petition  for  attorney's  fees  under  the  stat- 
ute should  be  denied,  and  Johnson  has  ap- 
pealed. 

Jo   Johnson,  of  Ft.  Smith,  for  appellants. 
Troy  Pace,  of  Little  Rock,  for  appellee. 

HART,  J.  (after  stating  the  facts  as 
above).  It  appears  from  the  record  that  the 
administrator  of  the  estate  of  John  Fulson, 
deceased,  brought  suit  against  the  railroad 
company  for  n^ligently  causing  the  death 
of  said  John  H.  Fulson,  while  in  its  employ 
as  a  locomotive  engineer.  Jo  Johnson  was 
his  attorney,  under  a  contract  executed  by 
himself  and  the  administrator.  The  admin- 
istrator in  succession  discharged  Johnson, 
and  dismissed  the  action  brought  by  him. 
The  administrator  then  instituted  a  friend- 
ly suit  against  the  railroad  company  for  the 
purpose  of  effecting  a  compromise  with  it, 
and  pursuant  to  their  agreement,  a  Judgment 
was  rendered  against  the  railroad  company 
toe  $10,000.  Johnson  claims  that,  the  suit 
having  been  settled  without  his  ccwsent, 
he  is,  under  our  statute,  entitled  to  recover 
his  compensation  as  an  attorney  from  the 
railroad  company,  as  declared  in  St.  L.,  I. 
M.  &  S.  R.  Co.  V.  Hays  &  Ward,  12S  Ark. 
4n,  195    S.  W.  2a 

The  contract  under  which  he  seeks  to  re- 
cover is  set  out  in  our  statement  of  facts 
and  need  not  be  repeated  here. 

[1]  The  circuit  court  was  of  the  opinion 
that  the  contract  sued  on  was  not  ambigu- 
ous and  should  be  construed  by  the  court. 
It  was  held  that  the  contract  on  its  face 
showed  that  the  administrator  was  entitled 


to  recover  $10,000  before  the  attorney  was 
entitled  to  recovery  anything;  and  that,  the 
administrator  having  compromised  with  the 
railroad  company  for  $10,000,  by  recovering 
an  agreed  Judgment  rendered  against  it  for 
that  amount,  as  he  had  a  right  to  do,  John- 
son was  not  entitled  to  recover  anything 
against  the  railroad  company.  This  holding 
was  an  application  of  the  well-known  rule 
that  parol  testimony  is  not  admissible  to  con- 
tradict, vary,  add  to,  or  take  from  the  terms 
of  a  written  contract  This  brings  us  to  a 
consideration  of  the  question  of  whether  or 
not  the  language  of  the  contract  rendered 
it  ambiguous  or  uncertain  in  its  terms ;  for 
it  is  well  settled*  that  when  the  written  in- 
strument when  applied  to  its  subject-matter 
shows  a  latent  ambiguity,  parol  testimony  of 
the  facts  and  circumstances  surrounding  its 
execution  may  be  given  to  clear  away  its  un- 
certainty. This  doctrine  has  been  repeatedly 
announced  by  this  court,  and  several  of  our 
earlier  decisions  on  the  subject  are  cited  in 
the  late  case  of  Brown  &  Hackney,  Inc.,  v. 
Daubs,  21S  S.  W.  *4.  Indeed  the  rule  is 
well  settled  in  the  text-books  and  in  the  ad- 
judicated cases  elsewhere.  The  only  diffi- 
culty is  in  its  application  to  the  facts  of  a 
given  case.  It  is  not  contemplated  by  this 
rule  that  a  written  contract  can  be  added  to, 
or  subtracted  from,  by  evidence  of  surround- 
ing circumstances.  But,  as  said  in  United 
Iron  Works  v.  Outer  Harbor  Do<^  &  Wharf 
Co.,  168  Gal.  81,  141  Pac.  917,  this  rule  of 
evidence  is  invoked  and  employed  only  in 
cases  where  upon  the  face  of  the  contract  It- 
self there  is  doubt,  and  the  evidence  is  used 
to  dispel  that  doubt,  not  by  showini?  that 
the  parties  meant  something  other  than  what 
they  said,  but  by  showing  what  they  meant 
by  what  they  said. 

[2]  In  the  application  of  this  rule  to  the 
case  at  bar  the  majority  of  the  court  is  of 
the  opinion  that  when  the  contract,  which  is 
the  basis  of  this  lawsuit,  is  read  and  con- 
sidered from  its  four  corners,  it  is  uncertain 
whether  the  words,  "my  part  to  be  not  less 
than  $10,000,"  in  the  first  part  of  paragraph 
7  refer  exclusively  to  the  compromise  to  be 
attempted  and  effected  before  suit  was  to  be 
instituted,  as  contended  by  counsel  for  John- 
son, or  whether  they  mean  that  no  fee  was 
to  be  received  by  Johnson  unless  a  recovery 
in  excess  of  $10,000  was  had  against  the  rail- 
road company.  It  will  be  observed  that  un- 
der paragraph  5  of  the  contract  it  is  pro- 
vided that  the  attorney  is  to  have  as  his 
compensation  one-half  of  the  amount  recov- 
ered, in  the  event  of  a  recovery.  When  the 
pr9visions  of  this  and  other  paragraphs  are 
read  in  the  light  of  each  other  and  para- 
graph 7  it  is  uncertain  whether  the  words, 
"my  part  to  be  not  less  than  $10,000,"  in  the 
beginning  of  paragraph  7  refer  to  the  com- 
promise provided  for  in  that  paragraph  or 
mean  that  in  no  event,  regardless  of  whether  a 
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compromise  was  effected,  should  the  attorney 
be  allowed  any  compensation  unless  the 
amount  recovered  be  more  than  $10,000.  It 
Is  conceded  by  counsel  for  both  parties  that 
the  latter  part  of  paragraph  7  was  inserted 
in  the  contract  for  the  purpose  of  giving  the 
administrator  four  or  five  days  within  which 
he  might  effect  a  compromise  with  the  rail- 
road company  before  suit  was  instituted 
under  the  contract  The  words,  "my  part 
to  be  not  less  than  $10,000,"  are  in  the  be- 
ginning of  this  paragraph,  and  they  may  or 
may  not  refer  exclusively  to  the  compromise 
provided  foi*  in  this  Section. 

It  appears  from  the  record  that  these 
words  are  in  the  handwritiiig  of  the  attorney 
and  that  the  succeeding  words  of  the  para- 
graph are  in  the  handwriting  of  the  admin- 
istrator, while  the  remainder  of  the  contract 
is  on  a  printed  form.  Hence  It  is  insisted 
that  in  case  of  conflict,  the  written  part  of 
the  contract  should  control  that  part  which 
is  in  print.  This  does  not  solve  the  doubt 
The  uncertainty  is  whether  tiie  words  in 
question  refer  exdusivefy  to  the  compromise 
provided  for  in  the  paragraph  in  which  they 
are  written,  or  are  to  be  considered  a  limi- 
tation of  the  right  of  the  attorney  to  com- 
pensation under  paragraph  5.  Therefore,  a 
majority  of  the  court  is  of  the  opinion  that 
the  trial  court  erred  in  holding  that  the  ^con- 
tract was  not  ambiguous  or  uncertain,  and  in 
not  admitting  parol  testimony  of  conver- 
sations and  negotiations  had  between  the 
parties  at  the  time  of  tiie  execution  of  the 
writing,  whidi  served  to  construe  the  latent 
ambiguity  in  the  contract  in  the  respects 
pointed  out  above. 

In  Davis  v.  Webber,  66  Ark.  190,  49  S.  W. 
822,  45  li.  R.  A.  196,  74  Am.  St  Rep.  81,  the 
court  held  that  a  stipulation,  in  a  contract 
for  an  attorney's  fee  for  prosecuting  a  suit, 
that  the  client  shall  not  settle  the  suit  with- 
out the  attorney's  consent  is  void  as  against 
public  policy;  and  that  if  such  stipulation 
is  not  severable  from  the  rest  of  the  contract, 
but  is  an  inducement  for  entering  into  it,  the 
entire  contract  is  void.  Counsel  for  the 
railroad  company  invoke  this  rule  to  defeat 
the  attorney  in  his  right  to  recover  in  this 
case.  We  do  not  think  that  rule  has  any 
application  to  the  contract  sued  on. 

The  particular  parts  of  the  contract  relied 
upon  to  support"  counsel's  contention  are 
paragraphs  4  and  6.  In  the  former,  the 
attorney  is  given  the  power  to  conduct,  man- 
age, and  settle  the  case  by  suit  or  otherwise, 
with  the  right  to  employ  assistant  counsel 
and  expert  witnesses.  In  the  latter  para- 
graph, it  is  reiterated  that  the  client  is  .not 
in  any  way  to  interrupt  the  attorney's  man- 
agement of  the  case.  The  clauses  in  question 
are  not  fairly  susceptible  to  the  construc- 
tion that  they  prohibit  the  administrator 
from  making  a  settlement  without  the  con- 
sent of  Johnson.     Indeed,  it  appears  from 


the  whole  contract  that  such  was  not  the 
case.  The  contract  is  in  the  record.  It 
shows  on  its  face  that  there  was  a  printed 
clause  which  had  for  its  object  the  pro- 
hibition of  the  administrator  from  makng  a 
settlement  without  the  attorney's  consent, 
and  this  clause  was  marked  by  the  parties 
before  the  contract  was  signed. 

It  is  next  insisted  that  the  contract  is 
champertous  and  void  because  it  contains 
a  provision  binding  the  attorney  to  pay  the 
costs  of  the  litigation.  On  this  point  It  may 
be  said  that  under  the  terms  of  the  contract 
the  attorney  was  bound  to  advance  the  costs 
of  the  suit,  and  in  the  event  of  recovery 
such  costs  were  to  be  deducted  from  the 
amount  recovered,  and  the  attorney  was  to 
get  one-half  of  the  remainder  as  his  fee ;  and 
in  the  event  of  a  failure  to  recover  in  this 
action  the  attorney  agreed  to  lose  the  money 
he  had  advanced  for  expenses  of  litigation 
and  to  charge  no  fee. 

Authorities  which  adhere  rigidly  to  the 
common  law  with  respect  to  the  doctrine  of 
champerty  and  maintenance  are  dted  by 
counsel  in  support  of  their  contention.  We 
do  not  deem  it  necessary  to  cite  or  review 
these  cases ;'  for  this  court  has  held  that  the 
common  law  in  regard  to  the  offense  of  cham- 
perty has  never  prevailed  in  this  state.  In 
the  early  case  of  Lytle  v.  State,  17  Ark. 
608,  in  a  syllabus  prepared  by  Judge  Scott 
who  also  delivered  the  opinion,  it  is  said  that 
an  attorney  at  law  may  purchase  of  his  client 
an  interest  in  the  subject-matter  of  the  suit 
in  consideration  of  services  rendered  and  to 
be  rendered  in  the  prosecution  of  the  suit, 
and  become  bound  for  the  costs  in  the  prose- 
cution of  his  own  and  client's  rights  without 
the  violation  of  any  lawK>f  champerty  in  this 
state.  In  the  opinion  the  learned  Justice 
referred  to  the  fact  that  under  the  Englld\ 
law  there  was  a  total  incapacity  in  counsel 
to  make  any  contract  whatever  with  his 
client  for  his  professional  services,  while  in 
this  state  the  right  of  making  contracts  is 
a  high  personal  privilege  of  the  citizen, 
which  could  be  claimed  by  lawyers  as  well 
as  by  any  other  class  of  citizens. 

In  the  later  case  of  Davis  ▼.  Webber,  66 
Ark.  190,  49  S.  W.  822,  45  L.  R.  A.  196,  74 
Am.  St  Rep.  81,  the  court  again  held  that  a 
contract  between  an  attorney  and  client  al- 
lowing the  former  a  contingent  interest  in 
the  subject-matter  of  litigation  as-  compen- 
sation for  his  professional  services  is  not 
void  for  champerty,  though  the  courts  will 
scrutinize  such  a  contract  closely  to  see  that 
the  attorney  has  taken  no  unjust  or  unfair 
advantage  of  his  client.  In  Davis  v.  Webber, 
supra,  the  court  referred  to  the  fact  that 
in  I/ytle  v.  State,  supra,  the  court  had  traced 
the  origin  and  reviewed  the  history  of  the 
law  of  maintenance  and  champerty  as  en- 
acted into  statutes  and  dedared  by  the  courts 
of  England.    Continuing,  the  court  said: 


Digitized  by  LnOOQlC 


Ark.) 


JOHNSON  V.  MISSOURI  PAC.  R.  CO. 

(214  S.W.> 


21 


'The  condnsion  reached  was  that  each  laws 
were  not  applicable  to  contracts  between  attor- 
Bey  and  client  proTiding  remuneration  to  the  at- 
torney for  servicea  rendered  his  client  in  con- 
ducting litigation.  The  English  rule  avoiding 
such  contracts  upon  the  ground  of  maintenance 
and  champerty  was  repudiated  as  repugnant  to 
our  Constitution  and  statutes,  and  the  couft 
showed,  and  might  haye  added,  that  such  a  rule 
was  contrary  to  the  genius  of  our  institutions." 

In  discussing  the  question  in  11  O.  J.  pp. 
242  and  243,  it  is  said  that  in  the  states  in 
wlil(di  the  common-law  doctrine  of  champerty 
and  maintenance  has  not  been  adopted  it  is 
nothing  contrary  to  law,  morals,  or  publio 
policy  in  a  contract  by  an  attorney  to  r# 
cover  land  or  other  property  for  an  interest 
in  it,  even  though  he  also  agrees  to  pay  the 
costs  and  expenses,  and  Lytle  v.  State,  17 
Ark.  608,  Is  the  first  case  cited  in  support 
of  the  text. 

There  was  an  early  statute  passed  in  the 
state  of  ^ffchigan  directed  against  cham- 
perty and  maintenance.  The  statute  was  in 
reality  but  an  affirmance  of  the  common  law. 
Subsequently  a  statute  was  passed  providing 
that  the  compensation  of  attorneys  might 
be  fixed  by  agreement  between  them  and 
their  clients,  and  further  providing  that  aU 
laws  in  conflict  with  it  should  be  repealed. 
It  was  held  that  this  statute  repealed  the 
earlier  one  prohibiting  champerty  and  main- 
tenance, and  that  under  it  a  contract  between 
an  attorney  and  his  client  that  the' attorney 
should  pay  all  costs  Incurred  on  account  of 
bringing- an  action  in  case  he  failed  to  re- 
cover anything  was  valid.  Wildey  v.  Crane, 
63  Mich.  720,  30  N.  W.  327,  and  Lehman  v. 
Detroit,  etc.,  R,  Co.,  180  Mich.  362,  147  N. 
W.  628. 

In  Brown  v,  Bigne,  21  Or.  260,  28  Pac.  11, 
14  L.  R.  A.  745,  28  Am.  St  Rep.  752^  It  was 
held  that  the  doctrine  of  champerty  is  di- 
rected against  speculation  in  lawsuits,  and 
to  repress  the  gambling  propensity  by  buying 
up  doubtful  claims ;  that  it  is  not,  and  never 
was,  intended  to  prevent  persons  from  charg- 
ing the  subject-matter  of  the  suit  In  order 
to  obtain  the  means  of  prosecuting  It.  It 
has  been  said  that  such  statutes  have  been 
passed  so  that  the  doors  of  Justice  shall  not 
be  shut  to  the  poor,  who  may  be  oppressed, 
or  to  those  who  have  no  other  means  of 
prosecuting  their  suits  except  the  subJec^ 
matter  of  them. 

[3]  Our  Legislature  has  passed  an  act  pro* 
▼iding  that  the  compensation  of  an  attorney 
is  governed  by  agreement,  and  also  provid- 
ing for  an  attorney's  lien  and  its  eufdrce* 
ment.  Acts  1909,  p.  892.  Under  this  statute, 
and  applying  the  principles  of  law  above  an- 
nounced, a  majority  of  the  court  is  of  the 
opinion  that  contracts  like  the  one  under  con- 
sideration are  valid  and  binding  obligations 
where  thate  are  entered  into  in  good  faith. 
In  the  case  at  bar  there  is  nothing  in  the 


contract  Itself,  and  no  extrinsic  facts  in  the 
record,  tending  to  impeach  the  inte^ity  of 
the  contract. 

From  the  views  expressed,  it  follows  that 
the  court  erred  in  not  receiving  parol  evi- 
dence as  to  the  meaning  of  the  contract 
as  indicat:ed  in  the  opinion,  and  in  not  sub- 
mitting this  question  to  the  jury. 

[4]  If  the  jury  should  find  that  Johnson  is 
entitled  to  recover,  he  will  be  only  entitled  to 
recover  one-half  of  the  amount  recovered  by 
the  administrator  after  deducting  the  ex- 
penses and  costs,  as  provided  in  paragraph 
5  of  the  contract  See  St.  L.,  I.  M.  &  S.  R. 
Co.  V.  Kirtley  &  GuUey,  120  Ark.  389,  179 
S^  W.  648. 

For  the  error  indicated,  the  Judgment  must 
be  reversed,  and  the  cause  will  be  remanded 
for  a  new  trial. 

McCULLOOH.  O.  J.  (dissenting).  I  faU  to 
discover  any  ambiguity  in  the  words  "my 
part  to  be  not  less  than  $10,000,"  or  in  the 
relation  of  that  language  to  the  other  parts 
of  the  contract.  If  it  means  anything  at  all 
it  constitutes  a  modification  of  the  terms 
specified  in  the  printed  portion  of  the  contract, 
and  means  that  in  the  event  of  a  recovery 
the  plaintiff's  part  of  that  recovery  is  to  be 
as  much  as  $10,000,  and  that  the*  fee,-  if  any, 
must  come  out  of  a  recovery  in  excess  of 
that  amount  The  words  cannot,  it  seems 
dear  to  me,  have  any  reference  at  all  to 
the  compromise  clause,  as  that  part  of  the 
contract  which  relates  to  the  compromise  is 
complete  without  the  words  quoted  above, 
for  it  is  distinctly  provided  therein  that  the 
plaintiff  should  have  the  privilege  of  mak- 
ing a  compromise  settlement  up  to  $25,000, 
and  that  in  that  event  the  attorney  should 
receive  no  fee.  The  contract  having  unequiv- 
ocally given  th^  plaintiff  the  right  to  com- 
promise up  to  $25,000  without  fee  to  the  at- 
torney, it  was  entirely  superfiuous  to  add 
the  words  specifying  that  the  plaintiff  was 
to  receive  $10,000  for  his  part  if  they  were 
intended  to  apply  to  the  compromise  before 
suit  The  fact  that  there  is  ambiguity  in 
that  part  of  the  paragraph  which  refers  to 
the  "four  or  five  days*  notice"  does  not  af- 
ford grounds  for  the  admission  of  testimony 
with  respect  to  the  unambiguous  portion  of 
the  sentence.  Brown  &  Hackney  v.  Daubs, 
213  S.  W.  4. 

But,  if  it  be  conceded  that  there  is  am- 
biguity sufficient  to  let  in  proot  of  the  in- 
tention of  the  parties,  Mr.  Johnson  himself 
testified  that  the  words,  "my  part  to  be  not 
less  than  $10,000,"  had  no  reference  to  the 
compromise,  but  that  it  applied  to  the  con- 
tract after  the  effort  to  compromise  had  been 
exhausted,  and  his  own  testimony  defeats 
his  right  to  recover  a  fee  in  the  case.  Here 
is  his  testimony,  literally,  on  that  subject: 

^Q.  That  had  no  reference  to  his  settlement 
of  the  case,  the  part  Mr.  Wall  wrote  in  the  con* 
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tract,  and  if  he  ooold  get  a  settlement  up  to  $25,- 
000,  he  was  to  have  it  all  and  you  waa  to  get 
nothing?  A.  Yes,  if  he  found  he  was  in  er- 
ror in  his  then  conviction  that  he  could  not  get 
them  above  $5,000,  but,  if  he  could  get  them 
above  that  figure,  even  up  to  $25,000,  and  an 
offer  that  the  family  would  accept,  and  he  set- 
tled it  and  turned  me  loose,  I  was  not  to  get 
any  fee  at  all. 

"Q.  If  he  made  settlement  for  any  sum  up  to 
$25,000  he  was  to  get  the  money,  and  if  he 
failed  and  you  took  it  up  he  was  to  have  $10,- 
000  before  you  got  any  fee?  A.  That  special 
$tLO,000  provision  was  not  a  provision  or  a  part 
of  the  contract  at  all,  except  on  the  condition 
that  when  he  exhausted  his  efforts  of  settlement 
then  he  would  not  disturb  my  management  of 
the  case." 


Now,  if  the  contract  means  what  it  seems 
to  me  that  it  means,  and  what  Mr.  Johnson 
himself  says  it  was  Intended  to  mean,  i.  e., 
that  the  attorney  was  not  to  get  any  fee  in 
any  event  except  out  of  a  recovery  in  ex- 
cess of  $10,000,  then  it  follows  that  there 
can  be  no  recovery  in  this  case,  for  the  rea- 
son that  the  plaintiif  had  the  right,  independ- 
ently of  any  contract,  to  control  his  own  liti- 
gation and  to  compromise  for  any  sum  he 
saw  fit  to  accept  (St.  Louis,  Iron  Mountain 
&  Southern  Railway  Co.  v.  Blaylock,  117 
Ark.  504,  175  S.  W.  1170,  Ann.  Oas.  1917A, 
563),  and  as  the  attorney  agreed  in  the  con- 
tract that  he  should  not  receive  a  fee  ex- 
cept in  the  event  of  a  recovery  of  more  than 
$10,000,  he  is  hound  by  that  contract  and 
cannot  assert  a  lien  against  the  railway 
company  which  is  In  conflict  with  the  terms 
of  his  own  contract  with  his  client. 

If  the  language  quoted  above  be  constmed 
to  have  reference  to  a  compromise,  and  to 
operate  as  a  limitation  as  to  the  amount  for 
which  the  client  could  settle  his  own  case, 
then  that  interpretation  of  the  contract  de- 
featSi  its  validity  under  the  law  announced 
by  this  court  in  the  case  of  Davis  v.  Webber, 
66  Ark.  190. 

On  Behearing. 

HART,  J.  The  majority  opinion  is  based 
on  a  holding  by  the  circuit  court  that  the  con- 
tract was  not  ambiguous,  and  that  it  showed 
on  its  face  that  the  administrator  was  enti- 
tled to  recover  $10,000  before  the  attorney 
could  recover  anything. 

This  court  held  that  upon  the  face  of  the 
contract  itself  there  was  a  doubt  as  to  Its 
meaning  in  the  manner  pointed  out  In  the 
opinion,  and  that  parol  evidence  might  be 
used  to  dispel  that  doubt.  In  other  words, 
the  court  held  that  it  was  uncertain  whether 
the  words,  "my  part  to  be  not  less  than  $10.- 
000,"  in  the  first  part  of  paragraph  7,  refers 
exclusively  to  the  compromise  to  be  attempt- 
ed and  effected  by  the  administrator  in  three 
or  four  days  before  the  suit  was  to  be 
brought,  or  whether  they  mean  that  no  fee 
was  to  be  received  by  the  attorney  unless  a 


recovery  in  excess  of  $10,000  was  had  against 
the  railroad  company,  and  that,  therefore,  the 
trial  court  erred  in  holding  to  the  contrary. 

It  is  now  contended  by  counsel  for  the  ap- 
pellee that  the  trial  court  heard  oral  tes- 
timony, and  that  its  finding  was  based  there- 
on. While  the  trial  court  did  hear  the  tes- 
timony, it  reserved  a  ruling  on  its  competen- 
cy, and  at  the  conclusion  of  the  hearing  bas- 
ed its  finding  for  appellee  on  the  language 
of  the  contract  Itself,  holding  that  it  was 
not  ambiguous. 

€k>unsel  insist  that  the  statement  made  by 
the  court  and  the  Judgment  rendered  show 
the  correctness  of  his  present  contention. 
9he  concluding  part  of  the  statement  sums 
up  the  conclusi(Mi  of  the  trial  court  as  fol- 
lows: 

"The  only  question,  as  I  see  it,  for  me  to  de- 
termine  is  whether  or  not  the  attorneys  are  en- 
titled to  recover  on  the  contract  entered  into.  If 
I  can  place  any  construction  on,  o|l  understand, 
the  English  language,  it  means  that  there  must 
be  a  recovery  of  more  than  $10,000  before  the 
attorneys  would  be  entitled  to  anything.  The 
condition  in  there  that  *I,  the  administrator, 
must  receive  not  less  than  $10,000,'  Mr.  John- 
son says  means  the  administrator  must  receive 
$10,000.  ♦  ♦  ♦  There  is  no  question  but 
what,  if  they  had  compromised  for  any  amount 
of  money  over  and  above  $10,000,  the  attorneys 
would  be  entitled  under  the  terms  of  the  con- 
tract to  recover  in  accordance  with  the  surplus." 


The  Judgment  of  the  court  la  as  follows: 

''And  thereupon  the  cause  coming  on  to  be 
heard  on  the  petition  of  the  interveners  and  the 
response  thereto,  and  the  interveners  introduced 
their  testimony  and  rested,  the  defendants  in* 
troduced  their  testimony  and  rested,  and  there- 
upon the  court  having  heard  the  argument  of 
counsel  and  being  fully  advised  in  the  premises, 
doth  find  that  die  contract  for  attorney's  fee 
as  pleaded  and  introduced  herein  is  for  a  fee 
of  50  per  cent,  of  any  amount  received  or  paid 
in  excess  of  the  sum  of  $10,000,  and  that  the 
settlement  being  for  the  sum  of  $10,000,  only, 
that  under  that  contract  the  petitioners  are  not 
entitled  to  recover  thereon." 


[6]  We  think  that  a  careful  reading  of 
the  statement  of  the  court  shows  that  it 
based  its  finding  on  the  contract  itself,  and 
that  it  so  states  in  plain  terma  This  view 
is  strengthened  by  the  language  used  in  the 
judgment.  After  reciting  that  testimony  was 
introduced,  the  language  is  that  the  court 
doth  find  "that  the  contract  for  attorney's 
fee  as  pleaded  and  introduced  herein  is  for 
a  fee  of  50  per  cent  of  any  amount  received 
in  excess  of  $10,000."  The  words,  "cQntract 
as  pleaded  and  introduced  herein,"  show 
that  the  court  based  its  findings  upon  the 
language  of  the  contract  itself  and  did  not 
consider  the  oral  testimony  Introduced. 

Counsel  for  appellee,  in  his  motion  on  re- 
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liearing,  also  contends  that  the  judgment 
should  be  affirmed  because  the  evidence  of 
Johnson  himself  shows  that  he  is  not  enti- 
tled to  recover.  He  has  set  out  certain  ex- 
cerpts from  Johnson's  testimony  which  are 
susceptible  of  that  construction;  but  we  do 
not  think  his  testimony  considered  as  a  whole 
Is  only  susceptible  of  the  construction  placed 
upon  it  by  counsel  for  appellee. 

Johnson  was  examined  and  cross-examined 
at  great  length,  and,  as  is  frequently  the 
case  where  lawyers  are  personally  interest- 
ed, his  testimony  Is  a  jumble  of  facts  and, 
argument,  and  for  that  reason,  and  on  ac- 
count of  its  length,  it  Is  impractical  to  set 
it  out  in  fulL  The  majority  of  the  court 
think,  however,  that  when  all  of  It  is  read 
and  considered  together  it  might  be  legiti- 
mately inferred  from  it  that  the  words  In 
the  beginning  of  pirragraph  7  quoted  above 
had  no  application  except  in  case  of  a  com- 
promise before  suit  was  brought,  and  that 
after  suit  was  commenced  paragraph  7  be- 
came a  nullity,  and  paragraph  5  only  was 
c^>erative  in  regard  to  attorney's  fees.  It 
is  evident  that  the  trial  court  so  understood 
Johnson's  testimony;  for,  if  the  presiding 
judge  had  understood  it  only  to  mean  what 
counsel  for  appellee  now  contends  it  to  mean, 
he  would  have  held  that  Johnson  could  not 
recover  under  his  own  testimony  considered 
in  its  most  favorable  light  to  himself. 

Moreover,  even  if  his  testimony  as  dis- 
closed by  the  record  is  only  susceptible  of 
the  construction  placed  upon  it  by  counsel 
for  appellee,  it  does  not  follow  that  the 
Judgment  must  be  affirmed  if  we  are  correct 
in  holding  that  the  judgment  of  the  court 
below  was  based  solely  upon  the  language 
of  the  contract  itself. 

In  St  Louis,  Iron  Mountain  &  Southern 
By.  Co.  V.  Coleman,  97  Ark^  43S,  136  S.  W. 
338,  the  judgment  was  reversed  because  the 
court  was  of  the  opinion  that  the  circuit 
court  erred  in  holding  that  the  deceased  was 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law,  and  the  direction  was  that  the 
cause  should  be  dismissed.  On  rehearing  the 
judgment  was  modified  so  as  to  remand  the 
case  for  a  new  trial,  because  counsel  for 
plaintiff  made  a  showing  that  they  had  rea- 
son to  believe  that  they  could  adduce  tes- 
timony on  a  new  trial  which  would  carry 
the  case  to  the  jury  on  the  question  of  con- 
tributory negligence. 

Johnson,  in  his  original  brief  made  the 
same  contention  he  now  makes  as  to  the 
effect  of  his  testimony,  and  counsel  for  ap- 
pellee did  not  challenge  the  correctness  of 
his  contention  in  his  original  brief.  Hence 
this  state  of  the  record  may  be  taken  as  a 
showing  by  Johnson  in  good  faith  that  he 
can  make  the  proof  indicated  on  a  new  trial 
of  the  case. 

It  follows  that  the  motion  for  rehearing 
will  be  overruled. 
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VAN  DYKB  «t  al.,  Com'rs,  ▼.  MACK. 
(No.  58.) 

(Supreme  Court  of  Arkansas.    June  30,  1019.) 

1.  Highways   ^=s>90  —  Highway  Distbict 
-  —Lands  Ehbbaced— Five -Mils  Limit. 

By  Acts  1919,  No.  82,  creating  highway 
districts  in  several  counties  to  secure  the  con- 
struction of  a  highway  running  from  North  Lit- 
tle Rock,  Ark.,  to  the  Missouri  line,  only  Jack* 
son  county  lands  within  the  five-mile  limit  of 
the  highway  district  created  in  that  county  are 
embraced  within  the  boundaries  of  the  district 

2.  Highways  '^=>90  —  Highway  Distbigts 
—Exclusion  of  Lands— Statute. 

Acts  1919,  No.  82,  creating  highway  dis- 
tricts in  several  counties  to  provide  a  through 
route  to  the  Missouri  line,  held  not  void  as  ex- 
cluding lands  in  Independence  county,  consti- 
tuting only  a  legislative  determination  of  bene- 
fits to  lands  embraced  in  the  districts  created, 
and  not  all  land  within  five  miles  of  the  route.  < 

3.  Highways  ^=>00  —  Highway  Distbictb 
—Invalidity  of  Statute. 

Acts  1919,  No.  82,  creating  several  high- 
way districts  to  give  a  through  route  to  the 
Missouri  line,  despite  section  27,  and  also  de- 
spite Act  No.  12B,  held  not  void  as  to  districts 
created  in  other  counties  on  the  ground  that 
construction  of  the  road  in  White  county 
through  the  agency  of  a  district  in  that  county 
was  dependent  on  petition  of  a  majority  of  the 
property  owners  in  the  county  and  might  not 
be  constructed  at  all. 

4.  Highways  ^=»90  —  Highway  Districts 
—Assessment  of  Benefits— Invalidity  of 

'    Statute. 

Acts  1919,  No.  82;  creating  several  high- 
way districts  to  provide  a  through  route  to  the 
Missouri  line  from  a  certain  point  in  Arkan- 
sas, held  not  void  on  the  ground  that  the  limi- 
tation on  the  assessement  of  benefits  contained 
in  section  22  was  unjust  and  inequitable,  and 
not  equal  and  uniform,  as  required  by  the  Con- 
stitution. 

5.  Highways  ^ss>90  —  Highway  Districts 
—Through  Route— Invalidity  of  Stat- 
ute. 

Acts  1919,  No.  82,  creating  several  highway 
districts  in  several  counties  to  provide  a  through 
route  from  a  certain  point  in  Arkansas  to  the 
Missouri  line,  held  not  invalid  because  another 
road  district  in  one  of  the  counties  involved  htm 
adopted  the  same  route  and  taken  steps  to  build 
a  highway. 


6.  Evidence  4=>5(2)  —  Judicial  Notiok  — 
Road— Beneficial  Effect. 
The  Supreme  Court  does  not  know  judicial- 
ly the  extent  to  which  lands  within  the  highway 
improvement  five-mile  limit  along  a  projected 
route  for  a  continuous  road  from  a  point  in  Ar- 
kansas to  the  Missouri  line  may  be  affected  ben- 
eficially by  the  construction  of  the  other  por- 
tions of  the  road  in  addition  to  a  portion  which 
is  to  be  constructed  through  another  agency. 


4t=9For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbei^d  Digests  and  Indexes  j 
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7.  EviDBNOK   ^=»10(1)  —  Judicial  Notics  — 

BOUNDABIES    or    ROAD    lUFSOVBMENT    DIS- 
TRICT. 

The  court  does  not  know  judicially  the 
boundaries  of  a  road  improvement  district  of 
a  county.  ' 

8.  HiQHWATS    ^=»90  —  Road    Impbovjsment 

DiSTBICTS— OVEBLAPPING  BODNDABIEB. 

The  boundaries  of  separate  road  improve- 
ment districts  may  overlap  legally,  if  substan- 
tial benefits  are  derived  from  each  district. 

9.  Highways  9=s>90  —  Highway  Distbiotb 
—  concebtbd  action  —  unjust  bubdbn 
— •*Bbidge." 

Acts  1910p  No.  82,  creating  highway  dis- 
tricts in  several  counties  to  provide  a  through 
route  from  a  point  in  Arkansas  to  the  Missouri 
line,  held  not  invalid  on  account  of  section  4, 
authorizing  the  conmiissioners  of  the  several 
districts  to  construct  bridges,  subways,  cul- 
verts, etc,  which  does  not  authorize  the  con- 
struction of  "bridges'*  of  such  size  as  would 
constitute  separate  improvements. 
'  [Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bridge.] 

Hart  and  Smith,  JJ.,  dissenting. 

Appeal  from  Jackson  Chancery  Court;  Ly- 
man F.  Reeder,  Chancellor. 

Action  by  L.  Ii.  Mack  against  P.  H.  Van 
Dyke  and  others,  Commissioners  of  Jackson 
County  Road  District  From  decree  for  plain- 
tiff, defendants  appeaL  Reversed,  and  cause 
remanded. 

Rose,  Hemingway,  Cantrell  &  Loughbor- 
ough, of  Little  Rock,  and  Geo.  A.  Hillhouse, 
of  Newport,  for  appellants. 

S.  M.  Bone  and  Jno.  B.  &  J.  J.  McCaleb, 
all  of  Batesville,  and  Qustave  Jones,  of  New- 
port, amicus  curiee. 

McOULLOOH,  0.  J.  This  case  involves  an 
attack  on  the  validity  of  Act  No.  82  of  the 
General  Assembly  of  1919,  which  was  ap- 
proved February  14,  1919,  and  contained  the 
emergency  clause  which  put  it  Into  imme- 
diate effect.  Section  1  of  the  statute,  which 
declares  its  purpose,  reads  as  follows: 

"The  purpose  of  this  act  is  to  secure  the  con- 
struction of  a  highway  running  from  the  city 
of  North  Little  Rock,  Arkansas,  through  the 
counties  of  Pulaski,  Lonoke,  White,  Jackson, 
and  connection  with  the  Alicia  and  Walnut 
Ridge  Highway  on  the  Lawrence  county  line 
at  or  near  Alicia  thereby  giving  a  through  route 
to  the  Missouri  line,  over  the  Alicia  and  Walnut 
Ridge  Highway  to  Walnut  Ridge  thence  over 
highway  of  road  improvement  district  No.  2 
of  Lawrence  county  to  Randolph  county  line, 
thence  over  highway  of  road  improvement  dis- 
trict No.  3  of  Randolph  county  to  Pocahontas, 
thence  over  highway  of  Pocahontas  and  Doni- 
than  to  Missouri.  To  that  end,  there  are  here- 
by organised  four  improvement  districts.  One 
for  Pulaski  county,  one  for  Lonoke  county,  one 
for  White  county  and  one  for  Jackson  county. 


Said  districts  shall  be  entitled  respectively,  the 
Arkansas  and  Missouri  highway  district  in  Pu- 
laski county,  the  Arkansas  and  Missouri  high- 
way district  in  Lonoke  county,  the  Arkansas 
and  Missouri  highway  district  in  White  county 
and  the  Arkansas  and  Missouri  highway  district 
in  Jackson  county.  Each  of  said  districts  shall 
be  corporate  bodies,  with  the  right  to  sue  and 
be  sued,  to  have  a  corporate  seal  and  to  perform 
all  the  functions  granted  to  them  by  this  act 
The  limits  of  each  district  shall  emtyrace  all 
quarter  sections  of  land,  any  portion  of  which 
is  within  five  miles  of  the  route  as  selected  by 
the  commissioners,  whether  the  same  be  laid  oS 
in  town  or  city  lots  or  not" 

Other  sections  name  the  commissioners  for 
each  of  the  districts  and  provide  for  the 
construction  of  the  improvement,  the  issu- 
ance of  bonds,  and  the  assessment  of  bene- 
fits. The  other  provisions  of  the  statute  in- 
volved in  the  attack  mfcde  in  this  case  on 
its  validity  will  be  referred  to  later  in  the 
discussion. 

It  appears  from  the  section  copied  above 
that  the  lawmakers  intended  In  this  single 
statute  to  create  four  separate  road  improve- 
ment districts  in  different  counties  with  no 
relation  to  each  other,  except  an  effort  to 
attain  imiformity  in  the  route  of  the  com* 
bined  roads  to  be  constructed  under  the  pro- 
visions of  the  statute.  Section  4  authorizes 
the  commissioners  ot  the  respective  districts, 
in  connection  with  the  state  highway  depart- 
ment, to  "proceed  to  select  a  highway  across 
their  t-espectlve  counties  and  joining  with 
the  highway  selected  by  the  commissioners 
of  the  adjacent  counties,"  but  that,  if  **the 
commissioners  of  any  two  districts  are  unable 
to  agree  upon  a  meeting  point  of  the  respec- 
tive highways,  the  state  highway  engineer 
shall  fix  the  meeting  point"  Thjat  section 
further  provides  that  when  the  route  may 
be  selected  the  county  court  shall  proceed  to 
lay  out  the  public  roads  pursuant  to  the 
general  statutes  oik  that  subject. 

Appellee  oWns  lands  In  Jackson  county 
within  the  limits  of  the  district  as  laid. out, 
and  he  instituted  this  action  in  the  chancery 
court  of  Jackson  county  to  restrain  the  com- 
missioners of  the  Jackson  county  district 
from  proceeding  under  the  terms  of  the  act  to 
assess  benefits  and  levy  taxes  thereon.  Some 
of  the  attacks  relate  to  the  validity  of  the 
whole  statute,  and  others  are  directed  to  the 
question  of  the  validity  of  only  that  part  of 
the  statute  which  creates  the  Jackson  county 
district. 

The  first  point  Involved  relates  to  the  ques- 
tion of  inclusion  or  exclusion  of  lands  In  In- 
dependence county.  The  Jackson  county 
route  as  selected  by  the  commissioners  runs 
for  a  considerable  distance  within  five  miles 
of  the  Independence  county  line,  and  it  is 
Insisted  that  the  statute  is  Invalid  because 
it  either  includes  Independence  county  lands 
lying  within  the  five-mile  limit  without  pro- 
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Tiding  for  a  method  of  assessment,  or  ex- 
cludes those  lands  nothwlthstandlng  the  fact 
that  the  statute  Itself  constitutes  a  legisla- 
tive determination  that  all  lands  within  the 
five-mile  limit  will  be  benefited  by  the  im- 
provement. 

[1]  We  interpret  the  language  of  the  stat- 
ute to  mean  that  only  Jackson  county  lands 
within  the  five-mile  limit  are  embraced  with- 
in the  boundaries  of  the  district.  There  is 
some  ambiguity  in  the  language  of  the  sev- 
eral provisions  of  section  1  when  read  sep- 
arately, but  when  read  together  and  in  con- 
nection with  the  statute  as  a  whole  it  is  ap- 
parent that  the  lawmakers  intended  to  create 
four  separate  districts,  the  boundaries  of 
which  were  to  be  within  the  four  separate 
counties  mentioned,  and  that  the  concluding 
words  of  the  section  specifying  the  limits  of 
the  districts  relate  only  to  lands  in  the  coun- 
ty, nothwlthstandlng  the  fact  that  the  route 
may  run  near  enough  to  the  boundary  of  an 
adjoining  county  to  include  lands  of  that 
county  within  the  five-mile  limit.  The  name 
by  which  the  separate  districts  are  indi- 
cated in  the  statute  shows  clearly  the  inten- 
tion of  the  lawmakers.  The  districts  are 
designated,  respectively,  the  "Arkansas  and 
Missouri  highway  district  In  Pulaski  county, 
the  Arkansas  and  Missouri  highway  district 
in  Lonoke  county,  the  Arkansas  and  Missouri 
highway  district  in  White  county  and  the 
Arkansas  and  Missouri  highway  district  in 
Jackson  county.**  The  fact,  too,  that  the 
various  sections  relating  to  the  organiza- 
tion of  the  district,  the  supervision  of  the  re- 
spective county  courts,  and  the  appointment 
of  assessors,  all  indicate  that  the  districts 
are  created  by  counties  and  are  confined  to 
the  limits  of  the  counties  mentioned. 

[2]  The  other  point  of  attack,  that  the 
statute  Is  void  because  it  excludes  the  In- 
dependence county  lands,  is  answered  by  say- 
ing that  the  statute  only  constitutes  a  legis- 
lative determination  of  benefits  to  the  lands 
embraced  In  the  districts,  and  not  all  land 
within  five  miles  of  the  route.  It  may  have 
been  determined  by  the  lawmakers  that  lands 
in  adjoining  counties,  where  perhaps  the 
trend  of  travel  is  In  a  different  direction, 
may  not  receive  benefits  even  though  within 
Aye  miles  of  the  road,  or  that  the  benefits  re- 
ceived may  be  relatively  so  slight  as  not  to 
justify  inclusion  within  the  boundaries  of  the 
district.  We  cannot  say,  In  other  words,  that 
the  legislative  determination  that  the  lands 
in  Independence  county  will  not  be  bene- 
fited is  on  its  face  arbitrary  and  without 
foundation.  On  this  point  the  case  la  ruled 
by  the  decision  of  this  court  in  Conway  v. 
Miller  County  Highway  and  Bridge  District, 
125  Ark.  325,  188  S.  W.  822,  which  Involved 
the  validity  of  a  statute  authorizing  the  con- 
struction of  a  bridge  across  a  navigable 
stream  which  formed  the  boundary  of  two 
counties,  and  it  was  held  that  the  failure  to 
include  lands  in  one  of  the  counties  would 


not  render  the  statute  invalid.  The  same 
conclusion  was  reached  in  other  cases.  Mul- 
11ns  V.  City  of  Little  Bock,  181  Ark.  59, 198  S. 
W.  262,  L.  R.  A.  1918B,  461 ;  FenoUo  v.  Sebas- 
tion  Bridge  District,  133  Ark.  380,  200  S.  W. 
SOL 

[3]  The  chancery  court  decided  that  the 
statute  was  void  for  the  reason  that  the  con- 
struction of  the  road  in  White  county  through 
the  agency  of  a  district  in  that  county  was 
dependent  upon  the  petition  of  a  majority  of 
the  property  ovmers  in  that  county  and  might 
not  be  constructed  at  all,  thus  thwarting  the 
purpose  of  the  lawmakers  in  providing  for 
the  creation  of  four  districts  for  the  con- 
struction  of  continuous  roads.  Section  27  of 
the  statute  provides,  in  substance,  that,  after 
the  adoption  of  plans  for  the  construction  of 
the  improvement  in  White  county,  further 
progress  shall  be  suspended  until  a  ma- 
jority of  the  owners  of  property  within  the 
district  in  that  county  shall  petition  the  coun- 
ty court  for  the  ratification  or  adoption  of 
the  statute,  and,  when  a  majority^so  peti- 
tions the  county  court,  an  order  shall  be  en- 
tered directing  the  commissioners  to  proceed 
with  the  construction  of  the  road.  The  Gen- 
eral Assembly  of  1919  subsequently  passed 
Act  No.  128,  which  was  approved  February 
26, 1919,  taking  the  White  coimty  district  out 
of  the  operation  of  Act  No.  82,  or  rather 
abolishing  the  district  created  by  Act  No.  82 
in  White  county  and  authorizing  the  con- 
struction of  the  highway  in  that  county  pur- 
suant to  the  terms  of  Act  No.  213  of  the 
session  of  1917.  The  validity  of  the  last- 
mentioned  statute  is  not  involved  In  the 
present  litigation  further  than  it  may  be 
found  to  affect  the  validity  of  Act  No.  82  re- 
lating to  the  creation  of  the  districts  in  the 
other  counties  mentioned.  We  are  of  the 
opinion,  however,  that  neither  section  27  of 
Act  No.  82,  nor  Act  No.  128,  abolishing  White 
county  d\strict  created  by  Act  No.  82,  renders 
the  former  statute  invalid  so  far  as  it  creates 
the  districts  for  the  improvement  of  the 
roads  in  the  other  three  counties.  The  effect 
of  Act  No.  82  as  orginally  enacted  was,  as 
before  stated,  to  provide  for  the  construction 
of  a  road  along  a  continuous  route,  but  the 
lawmakers  saw  fit  to  express  in  section  27 
the  condition  that  the  construction  of  the 
road  in  only  one  of  the  counties  should  be 
dependent  upon  the  will  of  a  majority  of  the 
landowners.  An  intention  is  clear  that  the 
force  and  validity  of  the  statute  with  respect 
to  the  construction  of  the  roads  in  the  other 
counties  should  not  depend  upon  whether  or 
not  the  White  county  road  should  be  built. 
There  Is  a  clearly  expressed  legislative  pur- 
pose to  build  each  of  the  roads,  and  a  condi- 
tion is  attached  to  the  construction  of  only 
one  of  them,  which  does  not  affect  either  one 
way  or  the  other  the  force  of  the  other  parts 
of  the  statute  creating  the  districts  in  Jack- 
son, Lonoke,  and  PulasKi  counties.  The  new 
statute  (Act  No.  128)  does  not  affect  the  valid- 
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ity  or  force  of  any  part  of  the  old  statute, 
except  that  part  which  relates  to  White  coun- 
ty. It  leaves  the  remainder  of  the  statute 
in  force. 

[4]  The  chancellor  also  decided  that  the 
statute  was  void  because  the  limitation  upon 
the  assessments  of  benefits  contained  in  sec* 
tion  22  "is  unjust  and  inequitable,  and  not 
equal  and  uniform,  as  required  by  the  Con- 
stitution of  the  state."  Section  22,  as  amend- 
ed by  the  subsequently  enacted  statute  ap* 
proved  March  13,  1919,  reads  as  follows: 

"The  total  assessed  benefits  shall  not  be  col- 
lected in  less  than  twenty  years  and  one-twen- 
tieth of  said  assessed  benefits  shall  not  exceed 
an  average  of  ten  cents  per  acre  per  annum  on 
the  rural  property  nor  an  average  of  thirty 
cents  per  annum  per  lot  of  the  dimensions  of 
50x140  feet  on  the  property,  in  cities  of  the  first 
class  and  proportionately  for  larger  or  smaller 
^ots  or  tracts  of  land,  and  an  average  of  one- 
half  that  amount  on  lots  or  tracts  of  land  in 
incorporated  towns  or  cities  of  the  second  class. 
Provided^ this  section  shall  not  apply  to  any 
lands  or  cities  located  in  the  district  known  as 
'Arkansas-Missouri  highway  district  in  Jackson 
county.*  •* 

It  will  be  observed  that  this  section  by  Its 
express  terms  is  made  inapplicable  to  the 
district  in  Jackson  county.  We  fail  to  dis- 
cover in  this  part  of  the  statute  any  grounds 
for  declaring  Act  No.  82  invalid,  even  as  ap- 
plied to  Jackson  county  or  any  of  the  other 
counties.  The  section'  quoted  merely  fixes 
the  maximum  of  annual  assessn^ents  and  con- 
stitutes a  legislative  determination  of  the 
uniformity  of  this  maximum  in  fixing  the  an- 
nual assessments  on  rural  land  at  10  cents 
per  acre  and  the  assessments  on  city  prop- 
erty at  30  cents  on  each  lot  of  certain  dimen- 
sions and  half  that  amount  on  other  urban 
property.  This  classification  does  not  ap- 
pear to  be  obviously  erroneous,  and  the  will 
of  the  lawmakers  ought  not  to  be  disturbed. 
Nor  does  the  method  of  collecting  assess- 
ments lack  uniformity  because  there  is  no 
maximum  prescribed  as  to  property  in  Jack- 
son county.  Of  course,  under  the  law  the 
assessments  as  a  whole  must  be  limited  to 
the  benefits  derived  from  the  improvement 
and  must  be  uniform,  but  the  limitation  pre- 
scribed in  this  section  of  the  statute  relates 
only  to  the  maximum  annual  levy  of  taxa- 
tion, and  it  did  not  violate  any  rule  of  uni- 
formity by  failing  to  apply  to  one  of  the  coun- 
ties embraced  in  the  statute.  E^ch  of  the  dis- 
tricts created  are  just  as  separate  and  dis- 
tinct as  if  they  were  created  by  different 
statutes,  and  it  was  within  the  power  of  the 
Legislature  to  prescribe  the  method  of  col- 
lecting assessments,  even  though  different 
methods  are  prescribed  in  the  different  dis- 
tricts. 

[6-8]  The  next  point  urged  against  the 
validity  of  the  statute  is  in  respect  to  Its 
operation  in  connection  with  another  road  dis- 


trict in  Jackson  county  which  has  adopted  the 
same  route.  The  statute  itself  makes  no  ref- 
erence to  the  other  road  district,  hx^f,  it  is 
alleged  in  the  complaint  that  a  road  im- 
provement district  has  been  organized  under 
general  statutes  for  the  purpose  of  building 
a.  road  from  Newport  to  Tucker  man,  that  the 
district  has  sold  its  bonds  and  is  actively  en- 
gaged in  the  construction  of  the  road,  which 
is  laid  out  along  the  route  adopted  by  the 
commissioners  of  the  Arkansas  and  Missouri 
highway  district  in  Jackson  county,  and  that 
this  fact  constitutes  a  frustration  of  the  de- 
sign of  the  Legislature  in  creating  the  last- 
mentioned  district.  In  the  answer  of  the 
commissioners  they  admit  that  road  improve- 
ment district  No.  2  of  Jackson  county  organ- 
ized under  general  statute  is  constructing  a 
road  from  Newport  to  Tuckerman  along  the 
route  selected  by  the  commissioners,  but  that 
the  plans  formed  by  these  commissioners  do 
not  provide  for  the  construction  of  a  road 
along  that  route,  and  that  their  plans  do 
not  interfere  with  the  construction  of  that 
part  of  the  road  by  road  improvement  dis- 
trict No.  2  of  Jackson  county.  It  will  be 
seen  from  inspection  of  any  map  of  the  state 
that  the  road  between  Newport  and  Tucker- 
man constitutes  a  section  of  the  route  In 
Jackson  county  which  ends  at  Alicia  on  the 
Lawrence  county  line.  The  exclusion  of  that 
section  from  the  operation  of  the  present 
statute  will  constitute  a  gap  In  the  road  to 
be  constructed  through  the  agency  created  in 
Act  No.  82.  We  do  not  stop  to  consider  what 
effect,  if  any,  the  enactment  of  this  statute 
has  upon  the  creation  under  the  general 
statutes  of  road  improvement  district  No.  2 
of  Jackson  county,  but  we  are  called  upon 
merely  to  consider  the  effect  of  the  action  of 
the  commissioners  of  the  Arkansas  and  Mis- 
souri highway  district  in  Jackson  county  in 
selecting  a  route  through  that  county  along 
which  a  road  is  being  constructed  by  another 
public  agency.  It  will  be  observed  that  sec- 
tion 1  of  Act  No.  82  authorizes  the  commis- 
sioners of  the  district  in  each  county  to 
select  the  route,  and  that  it  declares  that  all 
lands  situated  within  five  miles  of  the  route 
as  selected  shall  be  embraced  within  the 
district.  Note,  in  this  connection,  that  the 
boundaries  run  from  the  route  selected,  not 
necessarily  the  road  actually  constructed.  The 
commissioners  have  selected  the  route  along 
which  the  road  from  Newport  to  Tuckerman 
is  proposed  to  be  constructed  through  another 
agency,  but  the  route  remains  as  selected,  and 
the  boundaries  embrace  all  lands  within  five 
miles  of  the  route  selected.  The  fact  that 
the  plans  adopted  by  the  commissioners  do 
not  contemplate  a  construction  of  the  iroad 
along  part  of  the  route  does  not  affect  the 
boundaries  of  the  district.  It  may  affect  very 
materially  the  question  of  the  assessment  of 
benefits,  but  that  is  a  matter  with  which  we 
are  not  concerned  in  determining  the  valid- 
ity of  the  statute.    We  do  not  know  judi- 
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daily,  the  extent  to  which  the  lands  within 
the  flve-mlle  limit  along  the  ronte  between 
Newport  and  Tuckerman  may  be  affected  ben- 
eficially by  theconstmction  of  the  other  por- 
tions of  the  road  in  addition  to  that  portion 
of  it  which  is  to  be  constructed  through  an- 
other agency.  Nor  do  we  know  Judicially 
the  boundaries  of  road  improvement  district 
'So,  2.  There  may  be  such  a  thing  legally  as 
the  overlapping  of  the  boundaries  of  separate 
improYement  districts  if  substantial  benefits 
are  derived  from  each  district.  Cumnock  v. 
Alexander,  213  S.  W.  767.  Those  matters 
are  taken  into  consideration  merely  in  as- 
certaining benefits,  and,  as  before  stated,  do 
not  affect  the  validity  of  the  creation  of  the 
district  unless  the  fixing  of  boundaries  of 
different  districts  is  shown  to  be  arbitrary 
and  demonstrably  erroneous. 

[•]  The  last  point  of  attack  made  in  this 
case  is  that  section  4  of  the  statute  authorizes 
the  commissioners  of  the  several  districts  *'to 
construct  bridges,  subways,  culverts  and  all 
necessary  appurtenances  of  said  roads/*  and 
tliat  the  construction  of  a  bridge  across  White 
river  in  Jackson  county  would  operate  as  an 
unjust  and  unequal  burden  on  taxpayers  on 
lands  in  that  county.  The  answer  to  that  con- 
tention is,  we  think,  that  the  language  of  the 
statute  does  not  authorize  the  commissioners 
to  construct  a  bridge  across  White  river  as 
a  part  of  the  road  to  be  improved.  That 
would  constitute  a  separate  and  distinct  im- 
provement which  is  not  embraced  within  the 
terms  of  the  statute.  The  language  quoted 
above  was  manifestly  intended  to  refer  to 
such  bridges,  subways,  and  culverts  as  would 
constitute  necessary  appurtenances  to  the 
road  to  be  constructed,  and  not  bridges  of 
such  size  and  magnitude  as  would  constitute 
separate  improvements.  Section  5,  which  is 
the  one  that  relates  to  the  method  of  assess- 
ing benefits,  refers  only  to  the  assessment  of 
benefits  "which  will  accrue  by  reason  of  the 
construction  of  the  highway  in  their  respec- 
tive counties,*'  and  makes  no  mention  of  the 
c<Mistruction  of  bridges,  which  shows  that 
the  Legislature  did  not  intend  to  authorize 
the  construction  of  bridges  which  would  con- 
stitute separate  improvements^  but  merely 
bridges  and  culverts  which  would  be  essen- 
tial portions  of  the  road  and  constitute  a 
part  of  the  particular  improvement  and  not 
a  separate  one. 

These  are  the  only  points  of  attack  made 
in  the  pleadings  and  briefs  of  counsel,  and 
we  do  not  enter  upon  consideration  of  any 
other  phases  of  the  statute.  The  conclu- 
sion reached  is  that  the  attack  is  not  well 
founded,  and  that  the  chancery  court  was  in 
error  in  declaring  the  statute  to  be  void. 

The  decree  is  reversed,  and  the  cause  is 
remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

HART  and  SMITH,  JJ.,  dissent 


V.  THOMPSON 

S.W.) 


27 


BRADWAY  V.  THOMPSON  et  aL     (No.  63.) 
(Supreme  Court  of  Arkansas.  ^  June  80,  1919.) 

1.  Wills  9=s>231—Ohangbbt.  Surr— Statute. 

Under  Barby*s  Dig.  §  8062,  chancery  was 
the  proper  forum  in  which  to  bring  suit  to  es- 
tablish a  lost  will. 

2.  Lost  Instbuments  ^=»6  —  Chancebt  — 
Pabties. 

Ttie  practice  in  chancery  suits  to  establish 
lost  instruments  requires  that  all  those  interest- 
ed in  the  deed  or  will  should  be  made  parties 
and  have  notice  of  the  proceeding. 

3.  Wills  «=»302(8)— Establishment  of  Lost 
Will— SumciENCT  op  Evidence. 

In  suit  to  establish  a  lost  will,  execution  and 
contents  of  the  instrument  held  established  ac- 
cording to  the  provisions  of  Kirby's  Dig.  §  8065. 

4.  Witnesses  ^=s>l99(4),  202  —  Pbivileoe  o' 
Glien't— Testiicont  as  to  Will— Death  op- 
Cubnt. 

While  a  testator  lives,  the  attorney  who^ 
drew  his  will  cannot,  without  his  consent,  tes- 
tify to  communications  made  to  him  concerning 
it  or  as  to  its  contents,  but  after  testator's 
death,  when  the  will  is  presented  for  probate, 
the  attorney  may  testify,  despite  Eirby's  Dig.  § 
3095,  subd.  5,  in  order  that  the  will  may  be  car- 
ried out  according  to  testator's  intention. 

6.  Wills  ^=s>290— Revocation  by  Dbstbuc- 

TION— PBESUICPTION. 

Where  a  will  kept  by  testator  cannot  be 
found  after  his  death,  the  presumption  is  that 
he  destroyed  it  with  Intent  to  revoke  it,  but 
such  presumption  may  be  rebutted. 

6.  Wills  ^=s>297(l)— Be  vocation— Pbesump- 
tion— Evidence. 

Where  the  will  appears  to  have  been  seen 
last  in  testator's  possession,  his  declarations 
showing  he  has  or  has  not  destroyed  it,  or  show- 
ing that  it  was  not  in  existence  at  his  death,  are 
admissible  to  strengthen  or  rebut  the  presump- 
tion of  revocation  arising  from  its  disappear- 
ance. 

7.  Appeal  and  Ebbob  ^=»1009(4)-^Beview— 
Findings  of  Chancellob. 

It  Is  the  duty  of  the  Supreme  Court  to  up- 
hold the  findings  of  the  chancellor  unless  of 
opinion  they  are  not  sustained  by  a  preponder- 
ance of  the  evidence. 

Appeal  from  Pulaski  Chancery  Court ;  Jno. 
E.  Martlneau,  Chancellor. 

Suit  by  B.  Q.  Thompson  and  others  against 
Anna  \Bradway,  administratrix.  From  de- 
cree for  plaintiffs,  defendapt  appeals.  Af- 
firmed. 

This  is  a  suit  in  chancery  to  establish  a 
lost  will  by  parol  testimony  of  Its  execution 
and  contents  to  the  end  that  it  may  be  duly 
admitted  to  probate. 

On  the  16th  day  of  May,  1918,  Joseph  Ken- 
drick  executed  his  will  in  the  city  of  Little 
Rock,  Ark.,  and  retained  it  in  his  possessi<«. 


^s»Fcr  other  cases  see  same  topic  and  KBY>NUMBBR  in  all  Key-Numbered  Dfgfesta  and  Indexes 
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He  died  on  July  26,  1918,  In  the  city  of 
Little  Rock,  where  he  had  resided  for  many 
years,  and  where  all  his  property  was  situ- 
ated. After  his  death  his  will  could  not  be 
found,  and  this  suit  was  brought  by  the  ap- 
pellees, who  are  the  trustees  named  in  the 
will,  against  the  appellants,  who  are  the  ad« 
ministratriz  and  sole  heirs  at  law  of  said 
Joseph  Kendrick,  deceased. 

Miss  Fannie  Mitchell  testified  substantial- 
ly as  follows: 

''I  have  known  Mr.  Joseph  Kendrick  since  I 
was  a  child,  and  he  was  always  fond  of  .chil- 
dren. Mr.  Kendrick  came  to  my  moUier's  home 
in  Little  Rock  and  consulted  with  me  about 
making  his  will.  He  said  that  he  wanted  to 
leave  his  property  to  charity;  that  he  was  get: 
ting  old  and  his  health  was  failing.  After 
studying  about  the  matter  a  few  days,  I  sug- 

CBted  to  him  to  leave  his  property  to  a  chil- 
en's  hospital.  Mr.  Kendrick  approved  of  the 
-plan  and  wanted  me  to  write  his  will.  He  gave 
me  a  memorandum  of  the  terms  of  his  proposed 
will.  He  wanted  Henry  Condell,  a  nephew  of 
"his  wife,  to  have  a  certain  lot  in  the  city  of  Lit- 
tle Rock.  He  wished  to  leave  to  Mrs.  Anna 
Bradway,  a  niece,  the  interest  on  $2,000  so  long 
as  she  should  live,  and  after  her  death  the  $2,- 

000  was  to  be  added  to  the  hospital  fund.  The 
rest  of  the  property  was  to  be  left  for  the  erec- 
tion of  a  hospital  for  children.  After  studying 
over  the  matter,  I  told  Mr.  Kendrick  that  T 
could  not  write  a  will,  and  persuaded  him  to  go 
to  my  brother-in-law,  Ashley  Oockrill,  to  have 
him  write  the  will.  Mr.  Kendrick  was  very  se- 
cretive about  the  matter,  and  only  consented  to 
do  so  after  some  persuasion  on  my  part  and  the 
promise  that  Mr.  Cockrill  would  keep  the  mat- 
ter secret  Mr.  Kendrick  always  expressed 
great  love  and  admiration  for  Henry  Condell. 

1  made  an  appointment  with  Mr.  Oockrill  for 
him  and  went  with  Mr.  Kendrick  to  his  office. 
The  will  was  drawn  and  read  over  to  him  by 
Mr.  Cockrill,  and  Mr.  Kendrick  expressed  great 
satisfaction  about  the  matter.  Mr.  Cockrill 
handed  the  will  to  Mr.  Kendrick  and  told  him 
to  put  it  in  a  safe  place.  Mr.  Kendrick  offered 
to  pay  Mr.  Cockrill  for  writing  the  will,  but  I 
told  him  <No,'  that  Mr.  Cockrill  did  not  want 
any  pay  for  it  under  the  circumstances.  After 
we  left  Mr.  Cockrill's  office  Mr.  Kendrick  again 
expressed  great  satisfaction  about  the  matter. 
I  went  to  my  place  out  in  the  country  and  did 
not  hear  anything  more  about  Mr.  Kendrick  un- 
til a  few  days  before  his  death  when  I  learned 
that  he  was  seriously  ill  in  a  local  hospital.  I 
went  there  to  see  him  and  Mr.  Kendrick  looked 
like  he  wanted  to  say  something  to  me  privately. 
The  nurse  was  present  in  the  room.  Finally  I 
leaned  over  him  and  said,  'Mr.  Kendrick,  have 
you  done  anything  that  you  wish  me  to  undo?' 
I  was  referring  to  his  execution  of  the  will,  and 
think  he  so  understood  me.  Mr,  Kendrick  re- 
plied, 'No,  Miss  Fannie;  not  that;  I  am  per- 
fectly satisfied  with  that.'  Just  at  this  time  his 
physician  came  into  the  room,  and  I  did  not  get 
to  talk  with  him  further.  He  died  in  a  few  days 
thereafter." 

Effie  Jordan  testified  as  follows: 

"I  am  an  expert  stenographer,  and  Mr.  Ashley 
Cockrill  dictated  to  me  the  will  of  Joseph  Ken- 


drick, which  -I  took  down  In  shorthand,  an4  aft- 
erwards transcribed,  making  one  carbon  copy. 
I  delivered  both  the  original  and  the  carbon 
copy  to  Mr.  Cockrill.  On  the  morning  of  May 
16,  1918,  Mr.  Joseph  Kendrick  came  to  the  of- 
fice. In  a  short  time  Miss  Fannie  Mitchell 
came  in  and  went  into  Mr.  Cockriirs  office, 
where  the  three'  remained  for  a  half  hour  or 
more.  Then  Mr.  Cockrill  came  out  of  his  pri- 
vate room  looking  for  witnesses  to  the  will.  He 
first  spoke  of  using  me  as  one  of  the  witnesses, 
but  got  Mr.  Sid  Redding  and  Mr.  Will  Akers  as 
witnesses  to  the  will.  I  attach  to 'my  state- 
ment the  carbon  copy  of  the  will  executed  by 
Mr.  Kendrick  on  that  morning.  The  interline- 
ations and  changes  are  in  the  handwriting  of 
Mr.  Cockrill.  At  his  request  some  time  after- 
wards I  rewrote  the  will  from  my  stenographic 
notes  without  using  the  carbon  copy,  and  at- 
tached this  also  to  my  statement.  ,  Mr.  Cockrill 
gave  Mr.  Kendrick  the  original  will  inclosed  in 
a  long  envelope  with  'Cockrill  &  Armistead'  on 
the  left-hand  corner.  He  put  the  carbon  copy 
which  I  have  exhibited  with  my  statement  in 
an  iron  safe  in  his  office,  where  it  has  since  been 
kept." 

Ashley  Cockrill  testified: 

"I  dictated  the  will  of  Mr.  Joseph  Kendrick 
to  Miss  Effie  Jordan,  my  stenographer,  and  she 
wrote  it  on  the  typewriter,  making  an  original 
and  a  carbon  copy.  She  brought  them  both  into 
my  private  room,  and  put  them  on  my  desk  the 
day  the  will  was  executed.  Mr.  Joseph  Ken- 
drick signed  the  will  by  mark.  His  signatare 
was  written  by  W.  G.  Akers,  iiriio  attested  it  as 
a  witness.  The  will  was« signed  by  W.  Q.  Akers 
and  Sid  B.  Redding  as  witnesses.  The  will  as 
signed  is  exactly  as  shown  by  the  carbon  copy 
attached  to  the  statement  of  Miss  Jordan,  with 
these  exceptions:  On  the  first  page  of  the  will 
I  filled  in  blanks  with  a  pen  the  word  'execu- 
trix' in  two  places.  On  the  second  page,  in  the 
three  blanks  intended  for  the  names  of  the  trus- 
tees, I  wrote  with  a  pen  'U.  G.  Thompson,'  'W. 
W.  Wilson,'  and  'C.  H.  Rosseau.'  On  the  thhrd 
page  near  the  middle  the  word  'whether'  was 
stricken  out  with  a  i>en  and  the  word  'and'  was 
stricken  out,  and  the  word  'or'  written  above  it. 
On  this  page  I  also  wrote  in  a  blank  intended 
for  the  name  of  the  executor  or  executrix,  'Fan- 
nie Mitchell,'  and  *rix'  on  the  end  of  the  type- 
written 'execut.'  I  made  an  effort  to  keep  an 
exact  copy  by  filling  in  with  a  pencU  in  the  copy 
the  same  words  that  were  put  in  the  original 
with  the  pen,  but  I  neglected  to  write  the  name 
of  'Fannie  Mitchell,  executrix,'  as  was  done  in 
the  original.  I  know  the  carbon  copy  with  the 
exception  of  leaving  out  the  name  of  Fannio 
Mitchell  is  an  exact  copy  of  the  will  as  executed. 
I  explained  the  will  fully- to  Mr.  Kendrick,  and 
he  read  it  line  by  line  before  he  executed  it. 
Mr.  Kendrick  fully  understood  the  terms  of  the 
will  before  he  executed  it  After  the  will  had 
been  executed,  I  folded  it  up  and  put  it  in  an 
envelope  with  the  name  'Cockrill  &  Armistead, 
Little  Rock,  Ark.,'  on  the  left-hand  corner.  Mr. 
Kendrick  left  the  office  with  the  will  in  his  pos- 
session, and  I  never  saw  him  again." 

Sid  B.  Redding  and  W.  G.  Akers  both  tes- 
tified that  they  signed  the  will  as  witnesses 
thereto  at  the  request  of  Joseph  Kendrick. 
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Mr.  Akers  wrote  the  name  of  Joseph  Ken* 
drick  and  at  the  time  Mr.  Kendrick  stood 
right  behind  him  and  placed  his  hand  on  the 
pen  when  the  cross  to  his  signature  was 
made.  They  said  that  Mr.  Gockrill  took  up 
the  will  and  stated  the  various  provisions  in 
It  before  it  was  signed.  They  recollected 
that  there  was  a  devise  of  a  house  and  lot 
In  the  city  of  Little  Rock  to  a  nephew  of 
Mr.  Kendrick's  deceased  wife,  and  the  in- 
terest on  a  certain  sum  of  money  was  to  be 
pa^d  Mrs.  Anna  Brad  way,  that  Joseph  Ken- 
drick said  that  he  had  done  for  his  relatives 
all  that  he  felt  that  he  should  do,  and  that 
he  left  the  balance  of  his  estate  to  be  used 
in  erecting  a  charity  hospital  for  needy  chil- 
dren. Miss  Fannie  Mitchell  was  appointed 
executrix  of  the  will,  and  E.  G.  Thompson, 
O.  H.  Rosseau,  and  W.  W.  Wilson  ^ere  to 
act  as  trustees  in  administering  the  trust 
Henry  Ck)ndell  testified: 

"I  was  a  nephew  of  Joseph  Kendrick's  wife, 
and  at  the  time  of  the  trial  a  sergeant  in  the 
United  States  army.  Prior  to  hia  death  I  knew 
Joseph  Kendrick  as  long  as  I  could  remember 
any  one.  I  am  past  28  years  old.  I  saw  Mr. 
Kendrick  about  5  days  before  his  death  at  his 
home  in  the  dty  of  Little  Rock.  At  that  time 
I  was  on  a  week-end  pass  from  Camp  Beaure- 
gard, and  could  only  stay  with  Mr.  Kendrick 
one  day  and  one  night.  At  that  time  Mr.  Ken- 
drick was  not  confined  to  his  bed,  but  was  con- 
fined to  the  house.  He  told  me  that  he  had 
do^e  what  he  had  wanted  to  do  for  a  long  time, 
that  he  had  made  his  will,  but  he  did  not  tell  me 
the  provisions  of  his  will.  Before  this  time  Mr. 
Kendrick  had  told  me  that  he  wished  he  had 
made  his  will.  He  had  also  offered  to  deed  me 
a  house,  and  I  said,  'Uncle  Joe,  I  do  not  think 
that  is  the  right  thing  for  you  to  do  in  your  old 
age.  When  you  are  done  with  your  property,  it 
is  your  privilege  to  do  what  you  please  with  it." 

C.  H.  Rosseau  testified: 

*'I  have  lived  in  Little  Rock  about  87  years, 
and  knew  Mr.  Kendrick  about  35  years  before 
he  died.  I  always  thought  that  Mr.  Kendrick 
regarded  me  as  one  of  his  best  friends.  Mr. 
Kendrick  was  sick  from  the  1st  day  of  June 
until  the  26th  day  of  July,  1018,  and  I  saw  him 
every  day  but  one  during  that  time.  He  was 
not  confined  to  his  bed  or  even  to  his  house  dur- 
ing all  of  this  time.  Mr.  Kendrick  first  told  me 
*in  the  presence  of  my  wife  that  he  had  made  a 
will  and  would  show  me  where  he  kept  it  when 
I  came  over  to  his  house.  He  told  me  tliat  Mr. 
Cockrili  had  made  his  will  for  him  and  he  want- 
ed me  to  know  where  he  kept  it  in  order  that 
if  anything  happened  to  him  I  might  take  care 
of  the  will  for  him.  In  a  few  days  after  the 
Ist  of  June  I  went  over  to  Mr.  Kendrick's 
house,  and  he  showed  me  where  he  kept  his  will 
in  a  drawer  to  a  spool  case  in  a  little  room 
next  to  his  bathroom.  The  drawer  containing 
the  will  was  locked,  and  he  showed  me  where 
he  kept  the  key  hanging  behind  a  little  frame 
near  the  spool  case.  He  showed  me  the  en- 
velope, and  the  envelope  had  Mr.  Gockriirs 
name  on  the  comer  of  it.  Mr.  Kendrick  told  me 
that  he  expected  some  of  his  relatives  would  be 
much  disappointed  when  they  saw  his  will,  but 


that  he  bad  a  right  to  make  it  to  suit  himself. 
He  spoke  of  the  will  as  being  in  existence  and 
being  in  the  envelope  which  he  showed  me. 
Mr.  Kendrick  spoke  to  me  about  the  matter 
again  about  a  week  before  he  went  to  the  hos- 
pital. He  again  spoke  of  the  disappointment  of 
his  relatives  at  its  terms,  but  felt  that  he  had 
a  perfect  right  to  make  it  just  as  he  wanted. 
Mr.  Kendrick  was  taken  to  the  hospital  on  Mon- 
day, and  died  early  on  the  following  Friday 
morning.  On  Tuesday  Mr.  Robinson,  another 
old  friend,  and  myself  went  to  the  hospital  to 
see  Mr.  Kendrick.  Mr.  Robinson  asked  me  if 
I  could  do  anything  for  him,  and  he  replied: 
'Not  a  thi\ig  that  I  know  of;  everything  is  all 
right  as  far  as  I  know.'  These  are  his  words  as 
nearly  as  I  can  repeat  them.  Mr.  Kendrick 
was  buried  on  Saturday.  On  Sunday  I  told 
Mrs.  Bradway  that  I  would  come  over  on  Mon- 
day, and  we  would  get  Mr.  Kendrick's  will.  I 
told  her  the  wiU  was  in  the  drawer  of  the  spool 
case  when  I  last  saw  it.  On  Monday  morning 
we  looked  through  the  spool  case  and  could  not 
find  the  will.  I  heard  my  wife  talking  to  Mrs. 
Bradway  about  the  will  over  the  telephone  be- 
fore Mr.  Kendrick  died.  After  a  little  hesita- 
tion in  the  conversation,  she  told  Mrs.  Bradway 
where  the  will  was.  We  were  not  able  to  find 
the  will  after  Mr.  Kendrick's  death." 

Mrs.  0.  H.  Rosseau  testified: 

"I  heard  Mr.  Kendrick  talking  to  my  husband 
about  having  made  a  will  and  the  place  where 
he  kept  it.  When  Mr.  Kendrick  decided  to  go 
to  the  hospital,  I  spoke  to  Mrs.  Bradway  about 
it  and  asked  her  if  she  thought  it  would  be  safe 
to  leave  it  there.  Mrs.  Bradway  said  she  would 
not  disturb  it  or  do  anything  with  it  until  the 
proper  time  came.  At  that  time  Mrs.  Bradway 
knew  where  the'  will  was  kept  Previously  I 
had  told  Mrs.  Bradway  that  Mr.  Kendrick  had 
made  a  will." 

It  was  also  shown  that  Joseph  Kendrick 
was  a  man  of  positive  character  and  very 
slow  to  change  his  mind.  He  was  very  secre- 
tive, and  at  his  death  had  real  estate  valued 
at  between  $40,000  and  150,000.  During  his 
lifetime  he  gave  Mrs.  Bradway  a  house  and 
lot  in  the  city  of  Little  Rock,  and  had  also 
given  her  daughter  money  to  obtain  a  busi- 
ness education. 

The  different  relatives  of  Joseph  Ken- 
drick were  placed  on  the  stand,  and  all  tes- 
tified that  they  did  not  know  anything  about 
him  making  a  will,  and  that  they  did  not 
destroy  his  wilL 

Mrs.  Anna  Bradway  testified: 

'^I  lived  dose  to  Joseph  Kendrick  for  five 
years  before  he  died.  I  was  in  and  out  of  his 
house  every  day.  I  .cleaned  up  the  house  and 
cooked  his  meals.  When  he  was  not  able  to 
come  to  my  house  for  them,  I  took  them  to  him. 
He  never  mentioned  to  me  the  making  of  a  will, 
but  frequently  told  me  that  he^  would  remember 
me  in  his  will.  This  I  took  for  a  joke.  I  never 
had  anything  to  do  with  tearing  up  the  will. 
Mrs.  Rosseau  did  not  tell  me  where  the  will  was 
except  that  she  said  it  was  in  the  house." 

Other  facts  will  be  referred  to  and  stated 
in  the  opinion. 
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The  chancellor  found  the  issues  In  favor 
of  the  appellees  and  decreed  that  the  paper 
presented  to  the  court  should  be  established 
and  proved  as  the  last  wUl  and  testament  of 
Joseph  Kendrlck,  deceased. 

R.  M.  Mann,  Murphy  &  McHaney,  L.  0. 
Maloney,  and  Carmlchael  &  Brooks,  all  of 
Little  Rock,  for  appellant 

Rose,  Hemingway,  Cantrell  &  Loughbor- 
ough and  Cockrill  &  Armistead,  all  of  Little 
Rock,  for  appellees. 

HART,  J.  (after  stating  the  'facts  as 
above).  [1,2]  Chancery  was  the  proper  fo- 
rum in  which  to  bring  the  suit  Section  8062 
of  Kirby's  Digest  provides  that,  whenever 
any  will  shall  be  lost  or  destroyed  by  acci- 
d^it  or  design,  a  court  of  chancery  shall 
have  the  same  power  to  take  proof  of  the 
execution  of  such  will,  and  to  establish  the 
same,  as  in  the  case  of  lost  deeds.  The  pow- 
er of  a  court  of  chancery  to  establish  lost 
instruments  is  one  long  recognized,  and  the 
practice  under  it  requires  that  all  those  in- 
terested in  the  deed  or  will  should  be  made 
parties  and  have  notice  of  the  proceeding. 
Waggener  et  aL  v.  Lyles  et  al.,  29  Ark.  47, 
and  Dudgeon  v.  Dudgeon,  119  Ark.  128,  177 
S.  W.  402. 

[3]  Sections  48-51  of  the  Revised  Statutes, 
now  section  8066  of  Kirby's  Digest,  read  as 
follows: 

"No  will  of  any  testator  shall  be  allowed  to  be 
proved  as  a  lost  or  destroyed  will,  unless  the 
same  shall  be  proved  to  have  been  in  existence 
at  the  •  •  •  death  of  the  testator,  or  be 
shown'  to  have  been  fraudulently  destroyed  in 
the  lifetime  of  the  testator ;  nor  unless  its  pro- 
visions be  clearly  and  distinctly  proved  by  at 
least  one  witness,  a  correct  copy  or  draft  being 
deemed  equivalent  to  one  witness." 

The  first  question  for  our  consideration 
is  whether  or  not  the  execution  and  contents 
of  the  will  are  established  according  to  the 
provisions  of  this  statute.  We  think  the 
proof  clearly  shows  that  this  question  should 
he  answered  in  the  affirmative.  Mr.  Cockrill 
dictated  the  will  to  his  stenographer.  She 
took  it  down  in  shorthand  and  transcribed 
her  notes  on  the  typewriter,  making  the 
original  draft  of  the  vriU  and  a  carbon  copy 
of  it  at  the  same  time.  She  exhibited  the 
carbon  copy  with  her  deposition  and  testi- 
fied that  it  was  the  copy  she  made  when  she 
transcribed  her  stenographic  notes  as  dic- 
tated to  her  by  Mr.  Cockrill.  Mr.  Cockrill 
identified  the  copy  as  being  an  exact  copy 
of  the  original  with  the  exception  of  filling 
certain  blank  spaces  with  the  name  of  the 
executrix  and  the  names  of  the  trustees.  He 
stated  that  he  filled  In  the  blanks  with  these 
names  in  the  original  with  a  pen  and  in  the 
copy  with  a  pencil.  Thus  it  appears  from 
his  testimony  that  the  copy  exhibited  with 
th^  deposition  of  the  stenographer  was  an 
exact  copy  in  all  respects  of  the  original  wilL 


It  appears  from  the  testimony  of  the  stenog- 
rapher that  the  copy  was  an  exact  one  in 
all  respects  except  that  in  transcribing  the 
will  she  left  a  blank  space  for  the  name  of 
the  executrix  to  be  inserted  and  also  for  the 
names  of  the  trustees.  It  appears  from  the 
testimony  of  both  these  witnesses  that,  as 
far  as  the  devises  and  bequests  are  con- 
cerned, the  carbon  copy  exhibited  is  an  exact 
copy  of  the  will  executed  by  Joseph  Kendrlck. 
In  addition  to  this  Miss  Fannie  Mitchell  tes- 
tified that  Joseph  Kendrlck  stated  to  herdn 
detail  how  he  wanted  his  property  disposed 
of,  and  that  she  at  the  time  made  a  written 
memorandum  from  his  dictation.  She  re- 
freshed her  memory  from  this  memorandum 
and  testified  in  detail  about  how  Joseph 
Eendciiik  had  directed  his  property  to  be  dis- 
posed of  in  his  will.  Her  testimony  in  this 
regard  was  in  all  essential  respects  similar 
to  the  disposition  of  his  property  as  shown 
by  the  carbon  copy  of  the  wUL  She  testi- 
fied that  the  memorandum  she  had  written 
down  at  the  time  from  his  dictation  showed 
that  he  wanted  to  give  a  house  and  lot  In  the 
city  of  Little  Rock  to  Henry  Condell.  She 
gave  the  number  of  the  lot.  She  testified  fur- 
ther that  Mrs.  Bradway  was  to  have  the  in- 
terest on  |2,000  In  money,  and  that  the  prin- 
cipal at  her  death  was  to  go  to  the  establish- 
ment of  an  orphan's  hospital;  that  all  the 
balance  of  his  property  which  was  estimated 
at  about  $40,000,  was  to  be  used  in  erecting 
a  hospital  for  orphan  children.  She  stated 
further  that  the  will  was  prepared  by  Mr. 
Cockrill  from  the  memorandum  whic^  she 
had  furnished  him.  The  witnesses  to  the 
will  also  remembered  thiat  he  had  devised  a 
house  and  lot  to  Henry  Condell  and  the  in- 
terest on  a  certain  sum  of  money  to  Mrs. 
Bradway.  They  did  not  remember  the 
amount  They  stated  that  the  residue  of  the 
estate  was  to  be  given  to  C.  H.  Rosseau,  E.  G. 
Thompson,  and  W.  W.  Wilson  in  trust  to 
erect  a  hospital  for  orphan  children.  All  the 
above-named  witnesses  except  the  stenog- 
rapher, who  was  not  present  at  the  time, 
testified  that  the  will  was  read  over  line  by 
line  to  Joseph  Kendrlck  and  carefully  ex- 
plained to  him  before  he  signed  it.  He  ex-^ 
pressed  himself  as  greatly  pleased,  and  left* 
the  office  with  the  will  in  his  hand.  There 
is  no  testimony  tending  to  show  that  he  ever 
executed  but  one  wilL 

It  is  shown  by  the  testimony  of  disinter- 
ested witnesses  that  he  executed  this  will  in 
the  office  of  Ashley  CockrUl.  These  witness- 
es also  clearly  established  the  provisions  of 
the  wllL  Therefore  we  are  of  the  opinion 
that  the  execution  of  the  will  and  its  con- 
tents have  been  clearly  and  distinctly 
proved  from  the  formality  and  solenmlty  pre- 
scribed by  the  statute. 

[4]  Ashley  Cockrill,  the  attorney  who  pre- 
pared the  will  under  the  instructions  given 
him  by  the  testator,  was  one  of  the  witnesses 
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to  prove  tbe  execution  of  the  will  and  its 
provisions.  It  is  true  subdivision  5  of  section 
30d5  of  Kirby*s  Digest  provides  that  an  a^ 
torney  shall  be  incompetent  to  testify,  con- 
cerning any  communication,  made  to  him  by 
his  client  in  that  relation  or  his  advice  there- 
on, without  the  client's  consent  But  the  priv- 
ilege in  thek  statute  is  simply  declaratory  of 
that  existing  at  common  law.  It  is  atrictly 
personal,  and  may  be  waived  by  the  client 
The  waiver  may  be  express  or  implied.  The 
attorney  was  en^)loyed  to  draft  the  will  in 
statutory  form,  and  the  object  of  it  was  to 
enable  the  testator  to  dispose  of  his  property 
according  to  his  own  wishes.  While  the  tes- 
tator lives,  the  attorney  drawing  his  will 
would  not  be  allowed,  without  the  consent 
of  the  testator,  ,to  testify  to  communications 
made  to  him  concerning  it,  or  to  the  contents 
of  the  will  itself,  but  after  his  death,  and 
when  the  will  is  presented  for  probate,  the 
reason  for  the  rule  ceases,  and  public  policy 
requires  that  the  attorney  should  be  allowed 
to  testify  in  order  that  the  will  of  the  testa- 
tor may  be  carried  out  according  to  his  in- 
tentions. A  different  result  would  be  incon- 
sistent with  the  objects  of  the  will  and  in 
direct  conflict  with  the  reasons  upon  which 
the  privilege  is  founded*  Glover  v.  Patten, 
165  U.  S.  394,  17  Sup.  Ct  411.  41  L.  Bd.  760; 
In  re  Young's  ESstate,  33  Utah,  382,  94  Pac 
731,  17  L.  R.  A.  (N.  S.)  108,  126  Am.  St  Rep. 
843, 14  Ann.  Gas.  596,  and  case  note ;  Doher- 
ty  V.  O'Callaghan,  157  Mass.  90.  31  N.  E.  726, 
17  li.  B.  A.  188.  34  Am.  St  Rep.  258;  and 
In  re  Layman's  WUl,  40  Minn,  371,  42  N. 
W.  286. 

In  discussing  the  question  of  privileges 
as  applicable  to  an  attorney  in  case  of  will 
contests.  Prof.  Wigmore  said: 

''But  for  wills  a  special  consideration  comes 
into  play.  Here  it  can  hardly  be  doubted  that 
the  execution,  and  especially  the  contents,  are 
impliedly  desired  by  the  client  to  be  kept  secret 
during  his  lifetime,  and  are  accordingly  a  part 
of  his  confidential  commanication.  It  must  be 
assumed  that  during  a  part  of  that  period  the 
attorney  ought  not  to  be  called  upon  to  disclose 
even  the  fact  of  a  will's  execution,  much  less  the 
tenor.  But,  on  the  other  hand,  this  confidence 
is  intended  to  be  temporary  only.  That  there 
may  be  such  a  qualification  to  the  privilege  is 
plain."    4  Wigmore  on  Evidence,  §  2314. 

At  the  conclusion  of  the  section  the  learn- 
ed author  said: 

"As  to  the  tenor  and  execution  of  the  will,  it 
seems  hardly  open  to  dispute  that  they  are  the 
very  facts  which  the  testator  expected  and  in- 
tended to  be  disclosed  after  his  death ;  and,  with 
this  general  intention  covering  the  whole  trans- 
action, it  is  impossible  to  select  a  circumstance 
here  or  there  (such  as  the  absence  of  one  witness 
in  fnother  room)  and  argue  that  the  testator 
would  have  wanted  it  kept  secret  if  he  had 
known  that  it  would  tend  to  defeat  his  intended 
a(^  The  confidence  is  not  apportionable  by  a 
re|erence  to  what  tbe  testator  might  have  in- 
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tended  had  he  known  or  reflected  on  certain 
facts  which  now  bear  against  the  will." 

[6]  Joseph  Kendrick  kept  the  will  in  his 
possession,  and  after  his  death  a  diligent 
search  was  made  for  it,  and  it  could  not  be 
found.  The  presumption  is  that  he  destroyed 
it  with  the  intention  to  revoke  it,  but  the 
presumption  may  be  rebutted.'  40  Cyc.  p. 
1281;  Schouler  on  Wills,  Executors,  and 
Administrators  (5th  £d.)  voL  1,  |  402;  and 
Underbill  on  WiUs,  voL  1,  §  272. 

[6]  According  to  the  uniform  current  of 
decisions  the  fact  that  a  will  which  is  proved 
to  have  been  properly  executed  by  the  testa- 
tor, and  which  was  last  seen  in  his  custody, 
cannot  be  found  at  his  death,  raises  a  pre- 
sumption that  it  was  destroyed  by  him  with 
the  intention  of  revoking  it.  It  is  equally 
well  settled  that  the  presumption  may  be  re- 
butted by  evidence  that  the  testator  has  not 
revoked  his  will.  This  brings  us  to  the  ques- 
tion of  whether  or  not  the  declarations  of 
the  testator  may  be  received  for  that  pur- 
pose. Although  there  is  some  conflict  among 
the  authorities  upon  this  question,  the  great 
weight  of  authority  is  that,  if  the  execution 
of  a  will  is  properly  shown,  and  its  provi- 
sions established,  and  the  will  appears  to 
have  been  last  seen  in  the  possession  of  the 
testator,  his  declaration  tending  to  show  that 
he  has  or  has  not  destroyed  it,  or  which 
show  that  it  was  not  In  existence  at  his 
death,  are  received  to  strengthen  or  to  rebut 
the  presumption  of  revocation  which  arises 
from  its  disappearance.  Underbill  on  Wills, 
vol.  f,  §  277;  Schouler  on  Wills,  Executors, 
and  Administrators  (5th  Ed.)  vol.  1,  S  403; 
40  Cyc.  p.  1317;  Jones,  Commentaries  on  Evi- 
dence, vol.  3.  par.  484 ;  Weeks  v.  McBeth,  14 
Ala.  474;  Spencer's  Appeal,  77  Conn.  638, 
60  Aa  289 ;  Patterson  v.  Hickey,  32  6a.  156 ; 
McDonald  v.  McDonald,  142  Ind.  55,  41  N.  E. 
336;  Steel  v.  Price,  5  B.  Mon.  (Ky.)  58; 
Collagan  v.  Bums,  57  Me.  449;  Boyle  v. 
Boyle.  158  111.  228,  42  N.  B.  140;  Pickens  v. 
Davis.  134  Mass.  252,  45  Am.  Rep.  322; 
Ewing  V.  Mclntyre,  141  Mich.  506,  104  N.  W. 
787;  Tucker  v.  Whitehead,  59  Miss.  594; 
Williams  v.  Miles,  68  Neb.  463,  94  N.  W.  705, 
06  N.  W.  151,  62  li.  R.  A.  383,  110  Am.  St 
Rep.  431,  4  Ann.  Cas.  306;  Hlldreth  v.  Schil- 
lenzer,  10  N.  J.  Eq.  196 ;  Behrens  v.  Behrens, 
47  Ohio  St.  323,  25  N.  E.  209,  21  AuL  St  Rep. 
820;  Gardner  v.  Gardner,  177  Pa.  218,  35 
AU.  558;  Bauskett  v.  Keitt,  22  S.  O.  187; 
Alien  V.  Jeter,  6  Lea  (Tenn.)  682;  Tynan  v. 
Paschal,  27  Tex.  286,  84  Am.  Dec.  619;  Yerby 
V.  Yerby,  8  Call  (Va.)  334;  and  In  re  Val- 
entine, 93  Wis.  45,  67  N.  W.  12. 

In  Reel  v.  Reel,  8  N.  C.  248,  at  page  268 
(9  Am.  Dec.  632),  Judge  Henderson  sums  up 
the  conclusion  of  the  court  in  the  following 
strong  language: 

"To  our  minds,  to  reject  the  declarations  of 
the  only  person  having  a  vested  interest  and 
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who  was  interested  to  declare  the  tmth,  whose 
fiat  gave  existence  to  the  will,  and  whose  fiat 
could  destroy,  and  in  doing  the  one  or  the  other 
could  interfere  with  the  rights  of  no  one,  in- 
volves almost  an  absurdity ;  and  (with  due  def- 
erence to  the  opinions  of  those  who  have  decided 
to  the  contrary,  we  say  it)  they  are  received,  not 
upon  the  ground  of  their  being  a  part  of  the 
res  gestte,  for. whether  they  accompany  an  act 
or  not,  whether  made  long  before  or  long  after 
making  the  will,  is  entirely  immaterial  as  to 
their  competency;  those  circumstances  only  go 
to  their  weight  or  credit  with  the  tribunal  which 
is  to  try  the  fact,  and  the  same  tribunal  is  also 
to  decide  whether  the  declarations  contain  the 
truth  or  are  deceptive,  in  order  to  delude  ex- 
pectants and  procure  peace." 

Joseph  Kendrick  executed  the  will  on  the 
leth  day  of  May,  1918,  and  died  July  26, 
1918,  in  the  city  of  Little  Rock,  where  he  had 
lived  for  many  years.  He  carried  the  will 
home  with  him  and  placed  it  in  a  drawer  for 
safe-keeping.  He  expressed  great  satisfac- 
tion that  be  had  executed  the  will  both  at 
the  office  where  it  was  executed  and  just 
after  he  left  there.  In  a  short  time  thereaft- 
er he  told  C.  H.  Rosseau,  a  friend  of  35 
years*  standing,  about  the  execution  of  the 
will  and  the  likelihood  of  its  displeasing  his 
relatives.  He  stated  to  his  friend  that  he 
thought  he  had  a  right  to  dispose  of  his 
property  as  he  wished  notwithstanding  his 
action  would  be  disapproved  by  his  relatives. 
He  told  Mr.  Rosseau  in  the  presence  of  bis 
wife  where  be  kept  bis  will  and  that  the  first 
time  Rosseau  was  at  bis  bouse  he  would 
show  him  the  place  where  be  kept  it,  so  if 
anything  happened  to  bim  Rosseau  would 
know  where  to  find  the  wilL  Kendrick  was 
old  and  was  f&st  losing  bis  health  at  this 
time. 

Mrs.  Rosseau  corroborated  the  testimony 
of  ber  husband  as  to  the  satisfaction  Mr. 
Kendrick  expressed  at  having  made  a  will. 

At  first  she  also  corroborated  her  husband 
to  the  effect  that  she  told  Mrs.  Bradway 
where  Mr.  Kendrick  said  be  kept  the  will. 
After  Mrs.  Bradway  had  denied  that  she 
bad  any  knowledge  where  Mr.  Kendrick  kept 
the  will  and  denied  that  Mrs.  Rosseau  bad 
told  her  where  he  said  be  kept  it,  Mrs.  Ros- 
seau testified  that  she  could  not  remember 
whether  or  not  she  bad  told  Mrs.  Bradway 
where  Mr.  Kendrick  said  be  kept  the  will, 
but  she  did  tell  Mrs.  Bradway  that  be  bad 
executed  a  will.  Mr.  Rosseau  said  that  his 
wife  did  tell  Mrs.  Bradway  over  the  tele- 
^  phone  where  the  will  was  kept,  and  that  be 
told  her  after  the  death  of  Mr.  Kendrick 
where  he  bad  kept  it.  So  it  may  be  taken 
as  established  by  disinterested  witnesses 
that  Mrs.  Bradway  knew  before  Mr.  Ken- 
drick died  that  be  bad  made  a  will,  and  by 
one  of  them  that  be  told  her  where  it  was 
kept  after  Mr.  Kendrick's  death.  Mrs.  Brad- 
way was  in  and  out  of  the  house  every  day, 
and  bad  the  opportunity  to  have  searched  for 


and  found  it  before  Mr.  Kendrick's  death 
even  if  Mrs.  Rosseau  did  not  tell  her  where 
it  was  kept  Of  course,  opportunity  to  de- 
stroy, the  will  is  not  sufficient  testimony  to 
establish  that  faet,  but  it  is  a  circumstance 
to  be  considered  in  determining  whether  the 
will  was  in  existence  at  the  time  of  the 
death  of  the  testator  or  had  beeft  destroyed 
during' bis  lifetime.  Mr.  Kendrick  only  lived 
four  days  after  be  was  carried, to  the  hospi- 
tal. Mr.  Rosseau  and  another  old  friend 
named  Robinson  visited  bim  while  there. 
Mr.  Rosseau  asked  Mr.  Kendrick  if  be  bad 
left  anything  undone  which  a  friend  could  do 
for  him,  and  be  remarked  that  he  bad  left 
everything  all  right 

Miss  Fannie  Mitchell,  who  was  consulted 
by  Mr.  Kendrick  about  making  the  will, 
visited  bim  while  be  was  in  the  hospital. 
Mr.  Kendrick  realized  that  he  was  a  very 
sick  man,  and  seemed  as  if  he  wanted  to 
talk  to  her  about  something,  but  refrained 
because  bis  nurse  was  present  Miss  Fannie 
finally  leaned  over  bim  and  said:  "Mr.  Ken- 
drick, have  you  done  something  that  you  wish 
me  to  undo?"  She  was  referring  to  the  part 
she  bad  taken  in  the  preparation  and  exe- 
cution of  bis  will.  Kendrick  replied:  "No, 
Miss  Fannie;  not  that;  I  am  perfectly  sat- 
isfied with  that"  About  that  time  his  phy- 
sician came  in,  and  no  further  conversation 
was  had  between  the  parties. 

It  is  contended  by  counsel  for  appellants 
that  he  was  referring  to  the  fact  that  be  bad 
destroyed  the  will  with  the  Intention  of  re- 
voking it  We  think  this  is  a  strained  con- 
struction to  put  on  bis  language,  because 
Miss  Mitchell  bad  not  seen  bim  since  the 
execution  of  the  will,  and  be  must  have 
known  that  she  referred  to  the  part  she  bad 
taken  in  that  This  was  the  only  trans- 
action she  had  ever  bad  with  Mr.  Kendrick. 
She  was  not  interested  in  the  provisions  of 
the  will  in  any  way,  and  evidently  intended 
to  help  him  undo  what  she  bad  helped  bim 
to  do  if  be  had  so  wished  it.  He  told  her 
that  he  was  perfectly  satisfied  with  bis  ac- 
tion, evidently  referring  to  the  only  trans- 
action they  bad  ever  bad — ^her  assistance  in 
the  preparation  of  bis  will. 

Henry  Condell  also  testified  that  Mr.  Ken- 
drick, after  he  became  sick  and  within  five 
days  of  bis  death,  told  bim  about  the  execu- 
tion of  the  will  and  expressed  himself  as 
satisfied  at  having  executed  it  There  was 
no  contradiction  of  any  of  these  witnesses. 
None  of  them  except  Henry  Condell  had  any 
interest  whatever  in  the  result  of  the  suit 
There  is  no  circumstance  tepding  to  affect 
the  veracity  of  any  of  them.  There  is  no 
evidence  tending  to  show  dissatisfaction  on 
the  part  of  Mr.  Kendrick  that  he  had  eze* 
cuted  the  will  or  any  wish  or  attempt  to 
change  it  On  the  contrary,  be  made  declara- 
tions of  satisfaction  at  having  executed  it 
in  the  hospital  when  he  knew  be  was  facing 
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death.  The  will  was  made  within  two  months 
of  the  testator's  death  and  after  delibera- 
tion on  his  part.  It  was  proved  by  several 
disinterested  witnesses,  who  had  known 
Joseph  Kendrick  well  for  many  years,  that 
lie  was  a  man  of  great  force  of  character, 
that  he  was  slow  to  make  np  his  mind,  but 
that,  once  having  determined  upon  a  course 
of  action,  he  never  changed  his  mind.  After 
Its  execution  he  made  repeated  declarations 
of  his  satisfaction  at  its  execution  and  the 
provisions  of  it  up  to  within  a  few  days  of 
his  death.  Thus  he  recognized  its  continued 
existence.  There  was  no  excuse  whatever 
for  him  to  have  spoken  falsely  in  this  re- 
spect The  witness  who  could  have  benefited 
directly  by  him  making  a  will  was  liis  wife's 
nephew,  who  was  absent  in  the  army.  None 
of  the  other  persons  who  assisted  him  in  the 
preparation  and  execution  of  the  will  had 
any  interest  in  the  matter  except  to  carry 
out  his  wishes. 

The  chancellor,  after  weighing  the  evi- 
dence, was  of  the  opinion  that  the  facts  Jus- 
tified him  in  establishing  the  instrument  as 
a  lost  will,  to  the  end  that  it  might  be  ad- 
mitted to  probate  as  provided  by  the  statute. 
It  was  not  indispensable  that  he  should  de- 
termine what  became  of  the  will*  It  was 
enough  that  he  should  find  that  it  was  not 
revoked  or  canceled  by  the  testator. 

[71  It  is  our  duty  to  uphold  the  findings 
made  by  the  chancellor  unless  the  court  is  of 
the  opinion  that  they  are  not  sustaTned  lay 
a  preponderance  of  the  evidence.  This  we 
cannot  do.  It  is  not  a  question  of  whether 
the  testator  should  have  recognized  that  his 
blood  relatives  were  objects  of  his  bounty 
and  should  have  given  his  property  to  them. 
It  is  not  claimed  th'at  he  was  not  competent 
to  make  a  will,  and  he  had  the  right  to  dis- 
pose of  his  property  as  he  wished.  It  does 
not  mnke  any  difference  that  we  mijxht  think 
that  the  testator  should  have  disposed  of  his 
property  to  his  relatives  ns  being  in  accord 
with  the  principles  of  natural  justice  and 
affection.  No  court  has  a  right  to  dispose 
of  a  man's  property  contrary  to  his  inten- 
tions or  to  change  or  revoke  a  will  which  he 
has  deliberately  made.  After  reading  and 
considering  all  of  the  evidence,  we  are  of  the 
opinion  that  it  cannot  be  said  that  the  find- 
ings of  the  chancellor  are  against  the  prepon- 
derance of  the  evidence,  and  the  decree 
must  be  affirmed. 


DUNAWAT  V.  GALBRAITH.     (No.  78.) 

(Sapreme  Coart  of  Arkansas.     July  7,  1919.) 

1.  Mines  and  Minebals  ^=s>73--Oil  and  Gas 
Leases— Co  N  stbuction. 
An  oil  and  gas  lease  held  to  constitute  not 
a  severable  but  an  entire  contract,  all  parts  of 


which  must  be  given  eflPect  if  possible;  the  in* 
tention  of  the  parties  to  be  gathered  from  the 
four  comers  of  the  instrument. 

2.  Mines  and  Minerals  ^=s>58~Oil  and  Gas 
Lease— M  utualitt. 

An  oil  and  gas  lease,  providing  that  lessor 
was  to  allow  lessee  to  drill  for  oil  and  gas  in 
consideration  for  which  leasee  was  to  put  in  a 
well  within  a  year,  and  in  case  of  failure  to 
complete  the  well  to  pay  a  stipulated  sum  in  ad- 
vance as  rental  for  the  privilege  of  drilling  for 
a  well  for  another  year,  was  not  void  as  being 
unilateral. 

3.  Mines  and  Minerals  «=»58— Oil  and  Gas 
Lease— Consideration— Sufficiency. 

Where  an  oil  and  gas  lease  provided  that 
lessee  might  surrender  it  at  any  time  on  the 
payment  of  $25,  such  provision  providing  for  a 
substantial  sum  and  not  a  mere  nominal  con- 
sideration held  to  furnish  consideration  suffi- 
cient to  support  the  entire  lease  when  construed 
in  connection  with  other  covenants. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; W.  B.  Sorrells,  Judge.  ' 

Action  by  Maggie  Dunaway  against  R.  M. 
Galbraith  to  recover  rent  under  an  oil  and 
gas  lease.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed  and  remanded 
for  a  new  trial. 

This  is  a  controversy  between  Mrs.  Maggie 
Dunaway,  lessor,  and  R.  M.  Galbraith,  lessee, 
from  the  Jefferson  circuit  court  over  an  oil 
and  gas  lease.    The  lease  reads  as  follows: 

"Agreement  made  and  entered  into  the  24th 
day  of  February,  A.  D.  1913,  by  and  between 

Maggie  Dunaway  of  ,  party  of  the  first 

part,  lessor,  and  R.'  M.  Galbraith,  party  of  the 
second  part,  lessee,  witnesseth: 

"That  the  said  party  of  the  first  part  for  and 
in  consideration  of  the  sum  of  $1.00  to  her  in 
band  well  and  truly  paid  by  the  party  of  the 
second  part,  the  receipt  of  which  is  hereby  ac- 
knowedged,  and  of  the  covenants  and  agree- 
ments hereinafter  contained  on  the  part  of  the 
party'  of  the  second  part  to  be  paid,  kept  and 
perform^,  has  granted,  demised,  leased  and  let, 
and  by  these  presents  do  grant,  demise,  leasf^ 
and  let  unto  the  said  second  party,  its  succes- 
sors or  assigns,  for  the  sole  and  only  purpose 
of  mining  and  operating  for  oil  and  gas,  and 
of  laying  pipe  lines,  and  of  building  tanks,  pow- 
ers, stations  and  structures  thereon  to  produce 
and  take  care-of  said  products,  all  that  certain 
tract  of  land  situated  in  the  county  of  Jefferson 
and  state  of  Arkansas,  described  as  follows,  to 
wit:  *S%  S%  S.  W.  %  and  S%  S.  W.  14, 
S.  E.  %  Sec.  19,  E.  %  N.  W.  %  and  S.  W.  % 
N.  W.  ^  Sec.  20,  all  of  section  30  in  township 
6  south,  range  8  west,  E.  %  Sec  25,  S,  E.  % 
N.  W.  y^  and  E.  %  S.  W,  %  Sec.  25.  township 
6  south,  range  9  west  of  5th  P.  M.  and  contain- 
ing 1,200  acres,  more  or  less. 

**It  is  agreed  that  this  lease  shall  remain  in 
force  for  the  term  of  five  years  from  this  date, 
and  as  long  thereafter  as  oil  or  gas,  or  either 
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of  them,  is  produced  therefrom  by  the  party  of 
the  second  part,  Hb  successors  or  assigns. 

"In  consideration  of  the  premises  the  said  par- 
ty of  the  second  part  covenants  and  agrees: 

"First.  To  deliver  to  the  credit  of  the  first  par- 
ties, her  heirs  or  assigns,  free  of  cost,  in  the 
pipe  line  to  which  it  may  connect  its  well,  the 
equal  of  one-«ighth  part  of  all  oil  produced  and 
saved  from  the  leased  premises. 

*' Second.  To  pay  to  the  first  party  |100.00 
one  year  in  advance  from  the  gas  from  each 
well,  where  gas  only  is  found,  while  the  same 
is  being  used  for  the  premises,  and  the  first 
party  to  have  gas  free  of  cost  from  any  such 
well,  for  all  stoves  and  all  inside  lights  for  the 
dwelling  house  on  said  lands  during  the  same 
time  by  making  her  own  connections  with  the 
well. 

"Third.  To  pay  to  the  first  party  for  gas  pro- 
duced from  any  oil  well  and  used  oft  the  prem- 
ises at  the  rate  of  $100  per  year,  for  the  time 
during  which  such  gas  shall  be  so  used,  said 
payments  to  be  made  each  three  months. 

"The  party  of  the  'second  part  agrees  to  com- 
pete a  well  on  said  premises  within  one  year 
from  the  date  hereof,  or  pay  at  the  rate  of 
$360  in  advance  for  each  additional  12  months 
such  completion  is  delayed  from  the  time  above 
mentioned  for  the  completion  of  such  well  un- 
til a  well  is  completed,  and  it  is  agreed  that  the 
completion  of  such  well  shall  be  and  operate 
as  a  full  liquidation  of  all  rent  under  this  pro- 
vision during  the  remainder  of  the  term  of  this 

"The  party  of  the  second  part  shall  have  the 
right  to  use,  free  of  cost,  gas,  oil  and  water  pro- 
duced on  said  lands  for  its  operation  thereon, 
except  water  from  wdls  of  the  first  party. 

"When  requested  by  first  party,  the  second 
party  shall  bury  its  pipe  lines  below  plow  depth. 

"No  well  shall  be  drilled  nearer  than  200 
feet  to  the  house  or  bam  on  said  premises. 

'Second  party  shall  pay  for  damages  caused 
by  it  to  growing  crops  on  said  lands. 

"The  party  of  the  second  t>art  shall  have  the 
right  at  any  time  to  remove  all  machinery  and 
fixtures  placed  on  said  premises,  including  the 
right  to  draw  and  remove  casing. 

"Party  of  the  second  part  shall  not  be  bound 
by  any  change  in  the  ownership  of  said  land 
until  duly  notified  of  any  such  change,  cither 
by  notice  in  writing  duly  signed  by  tho  '^nrties 
to  the  instrument  of  conveyance,  or  by  the  re- 
ceipt of  the  original  instrummt  of  conveyance^ 
or  by  a  duly  certified  copy  thereof. 

"AH  payments  which  may  fall  due  under  this 
lease  may  be  made  directly  to  Maggie  Dunaway, 
Little  Rock,  Arkansas,  or  deposited  to  her  credit 
in  the  Cotton  Belt  Savings  &  Trust  Company 
office.  Pine  Bluff,  Arkansas. 

**The  party  of  the  second  part,  its  successors 
or  assigns,  shall  have  the  right  at  any  time,  on 
the  payment  of  $25  to  the  party  of  the  first  part, 
her  heirs  or  assigns,  to  surrender  this  lease  for 
cancellation,  after  which  all  payments  and  lia- 
bilities thereafter  to  accrue  under  and  by  virtue 
of  its  terms  shall  cease  and  determine ;  provid- 
ed this  surrender  clause  and  the  option  therein 
reserved  to  the  lessee  shall  cease  and  become 
absolute  and  inoperative  immediately  and  con- 
currently with  the  institution  of  any  suit  in  any 
court  of  law  or  equity  by  the  lessee  to  enforce 
this  lease,  or  any  other  person  or  persons.    All 


conveyances  and   agreements  herein  set   forth 
between  the  parties  hereto  shall  extend  to  their 
successors,  heirs,  executors,  administrators  and 
assigns. 
"Witness  the  following  signatures  and  seals. 
"Maggie   Dunaway. 
•R.  M.  Galbraith. 
"O.  B.  Maxwell. 
"J.  J.  Schmultz." 


R.  M.  Galbraith  paid  the  installment  of 
rent  due  <m  the  24th  day  of  February,  1914, 
but  did  not  make  any  further  payment  to  Mrs. 
Dunaway.  Galbraith  did  not  at  any  time 
complete  an  oil  well  on  the  premises  em- 
braced in  the  lease.  He  did  not  pay  to  Mrs. 
Dunaway  any  sum  of  money  for  the  cancel- 
lation of  the  lease,  nor  did  he  ever  surrender 
said  lease  for  cancellation.  Mrs.  Dunaway 
sued  him  to  recover  $1,080  and  the  accrued 
Interest  alleged  to  be  due  her  as  rent  under 
the  terms  of  the  lease. 

Galbraith  defended  on  the  ground  that  the 
contract  was  void  for  want  of  mutuality. 

The  court  sustained  the  contention  of  Gal- 
braith, and  Mrs.  Dunaway  has  appealed. 

Danaher  ft  Danaher,  of  Pine  Bluff,  for  ap- 
pellant 

Reinberger  ft  Reinberger,  of  Pine  Bluff,  for 
appellee. 

HART,  J.  (after  stating  the  facts  as 
above).  [11  The  trial  court  seemed  to  have 
been  of  the  opinion  that  the  lease  comes  with* 
in  the  principle  of  law  that,  when  it  is  pro- 
vided in  a  lease  that  it  is  terminable  at  the 
will  of  one  of  the  parties,  it  is  terminable 
at  the  will  of  the  other.  This  construction 
undertakes  to  divide  the  lease  into  independ- 
ent parts.  We  are  of  the  opinion  that  the 
lease  constituted  an  entire  contract  Accord- 
tug  to  the  settled  rule  of  construction,  all 
parts  of  it  must  be  given  effect,  if  possible, 
and  the  intention  of  the  parties  must  be 
gathered  from  the  four  corners  of  the  in- 
strument Mrs.  Dunaway  leased  to  Galbraith 
1,200  acres  of  land  for  the  sole  purpose  of 
mining  and  operating  for  oil  and  gas.  She 
agreed  that  the  lease  should  remain  in  force 
for  five  years  from  date  and  as  long  there- 
after as  oil  or  gas  should  be  produced  there- 
from by  Galbraith  or  his  assigns.  In  con- 
sideration therefor,  Galbraith  agreed  to  com- 
plete a  well  on  the  premises  within  one  year 
or  to  pay  a  rental  in  advance  at  the  rate  of 
$360  per  annum  for  the  privilege  of  extend- 
ing his  time  for  drilling  and  bringing  in  a 
well  on  the  premises.  Section  3  of  the  con- 
tract further  provides  that  the  completion 
of  such  well  shall  operate  as  a  liquidation  of 
all  rent  under  this  provision  during  the  re- 
mainder of  the  term  of  the  lease. 

[21  Under  a  subsequent  provision  of  the 
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contract,  Galbralth  reserved  tbe  right  to  sur- 
render the  lease  for  cancellation  upon  the 
payment  of  $25  to  Mrs.  Dunaway.  The  par- 
ties* were  capable  of  contracting*  and  were 
contracting,  about  a  matter  which  was  the 
legal  subject  of  a  contract.  The  covenant  of 
Mrs.  Dnnaway  to  allow  Galbralth  to  drill  on 
her  land  for  oH  and  gas,  and  the*  covenant 
of  Galbralth  In  consideration  therefor  to 
bring  in  a  well  within  a  year,  and  in  casei  he 
failed  to  complete  the  well  to  pay  a  stipulated 
sum  in  advance  as  rental  for  the  privilege  of 
drilling  for  a  well  for  another  year,  are  mutu- 
al covenants  which  prevent  the  contract  from 
being  unilateral.  Bach  imposed  a  legal  lia- 
bility upon  the  party  making  it,  and  thus  pre- 
vented the  contract  from  being  void  for 
want  of  mutuality.  The  parties  did  not  in- 
sert any  forfeiture  clause  in  the  contract 
The  contract,  however,  does  contain  a  clause 
allowing  the  lessee  the  privilege  of  surrender- 
ing the  lease  for  cancellation  at  any  time 
upon  the  payment  of  $25.  The  land  was  un- 
explored for  oil  or  gas.  This  clause  was  for 
the  benefit  of  the  lessee  so  that  in  case  he 
did  not  discover  oil  or  gas,  or  for  some  oth- 
er reason  should  find  it  to  his  interest  not 
to  continue  as  lessee,  he  could  terminate  the 
lease  by  paying  the  stipulated  amount. 

[S]  The  payment  of  $25,  the  amount  fixed 
for  relieving  the  lessee  from  the  necessity  of 
continuing  with  the  lease,  is  a  substantial 
sum  and  not  a  mere  nominal  consideration, 
and,  when  construed  with  the  other  cove- 
nants, it  sustains  the  entire  lease;  for  Mrs. 
Dunaway  gave  Galbralth  the  right  to  explore 
her  lands  for  oil  or  gas,  and  Galbralth  ob- 
ligated himself  to  complete  a  well  on  the  land, 
or  pay  in  lieu  thereof  $360  In  advance  as  de- 
lay money,  or  to  pay  $25,  a  substantial  sum, 
to  be  relieved  from  the  necessity  of  continuing 
with  the  lease.  Thornton  on  the  Law  of  Oil 
and  Gas  (3d  Ed.)  vol.  2,  |  899;  Beebe  v.  St. 
Ix)uis  Transit  Co.,  206  Mo.  419,  108  S.  W. 
1019,  12  L.  R.  A.  (N.  S.)  765;  Brewster  v. 
Lanyon  Zinc  Co.,  140  Fed.  801,  72  O.  C.  A. 
213;  Houssiere  LatrelUe  Oil  Co.  v.  Jennings- 
Heywood  Oil  Syndicate,  115  La.  107, 38  South. 
032,  and  case  note  to  L.  R.  A.  1917B,  1206 
et  seq.  In  so  holding  we  have  not  overlooked 
the  opinion  of  the  majority  in  Brown  v.  Wil- 
son (Okl.)  160  Pac.  94,  L.  R.  A.  1917B,  U84. 
That  case  is  distinguished  from  the  case  at 
bar  in  that  the  consideration  for  the  surrend- 
er clause  was  a  mere  nominal  consideration. 
But  inasmuch  as  we  do  not  approve  the  rea- 
soning of  the  majority  opinion  in  that  case, 
we  decline  to  follow  it,  and,  for  the  reasons 
given  above,  are  of  the  opinion  that  the  con- 
tract in  present  case  is  not  void  for  want  of 
mutuality,  and  that  the  circuit  court  erred  in 
80  holding. 

It  follows  that  the  judgment  must  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 
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FOURCHE   RIVER  VALLEY  &  I.  T.  RY. 
CO.  V.  CAMP.     (No.  90.) 

(Supreme  Court  of  Arkansas.    July  14,  1919.) 

>• 

1.  Cabbiebs  ^s»321(23)-'lNJnBT  to  Passen- 
oeb~-Debailiceni>— Instbuction. 

In  action  for  injnries  to  passenger  in  derail- 
ment, whore  only  negligence  charged  was  failure 
to  exercise  proper  care  with  respect  to  condition 
of  track,  instnictlon  as  to  railroad's  duty  to  the 
passenger  in  the  general  operation  of  railroad, 
without  being  limited  to  exercise  of  care  in  op- 
eration of  particular  train,  held  proper. 

2.  Cabbiebs    ^hp291— PASSENaBBS— Railboad 

— CaBE  of  TltACK. 

RaUroad  owes  passenger  same  degree  of  care 
with  respect  to  the  condition  of  the  track  that 
is  required  of  it  in  the  operation  of  trains. 

Appeal  from  Circuit  Court,  Perry  County; 
G.  W.  Hendricks,  Judge. 

Action  by  J.  S.  Camp  against  the  Fourche 
River  Valley  &  Indian  Territory  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.   Affirmed. 

J.  H.  Bowen,  of  PerryviUe,  and  Sellers  & 
Sellers,  of  Morrillton,  for  appellant. 

Mehaffy,  Reid,  Donham  &  Mehaffy,*of  Lit- 
tle Rock,  and  G.  B.  Colvin,  of  Perry,  for  ap- 
pellee. 

Mcculloch,  C.  J.  Appellee  instituted 
this  action  against  appellant  railway  com- 
pany to  recover  compensation  for  personal 
injuries  received  while  he  was  a  passenger 
on  one  of  appellant's  trains  en  route  from 
Thomburg  to  Bigelow.  It  was  a  mixed 
train,  hauling  logs  and  other  freight,  and 
carrying  a  coach  for  the  accommodation  of 
passengers.  The  passenger  coach  was  de- 
railed and  appellee  sustained  serious  person- 
al injuries. 

The  charge  of  negligence  In  the  complaint 
is  that- 
Appellant  ''permitted  the  roadbed,  trade, 
rails,  and  ties  to  deteriorate,  to  become  defec- 
tive, and  the  rails  spread,  rendering  the  same 
unsafe  for  the  proper  and  careful  operation  of 
the  train,  by  reason  whereof  the  said  coach  was 
thrown  from  jthe  track  and  caused  to  turn  over 
as  above  alleged.'* 

The  answer  contained  a  denial  of  the 
charge  of  negligence,  and  the  trial  of  the  is- 
sues before  a  jury  resulted  in  a  verdict-  In 
appellee's  favor  awarding  damages  in  a  sub- 
stantial sum. 

It  is  conceded  that  the  evidence  is  suffi- 
cient to  sustain  the  verdict,  both  as  to  neg- 
ligence of  appellant  company  and  also  in  the 
amount  of  the  award  of  damages.  The  on- 
ly ground  urged  for  reversal  of  the  judgment 
is  that  the  court  erred  in  giving  instruction 
No.  1,  which  reads  as  follows: 
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**Yon  are  Instmcted  that  wh^n  the  plaintiff 
became  a  passenger  on  the  defendant's  railroad 
at  Thornbnrg  for  the  purpose  of  being  trans- 
ported to  Bigelow,  it  became  and  was  the  duty 
of  the  defendant  to  use  the  highest  degree  of 
care  for  his  protection  from  injury  which  a 
pnidont  and  cautious  man  would  have  exercised, 
consistent  with  the  mode  of  conveyance  and 
practical  operation  of  the  railroad;  and  if 
you  find  from  a  fair  preponderance  of  the  evi- 
dence that  the  railroad  company  failed  to  ez« 
ercise  this  degree  of  care,  and  that  by  reason 
of  such  failure  plaintiff  was  injured,  then  your 
verdict  will  be  for  the  plaintiff." 

fl]  There  was  specific  objection  to  the  In- 
strnotion  on  the  ground  that  the  language 
should  be  changed  so  as  to  malve  it  apply 
only  to  the  exercise  of  care  In  the  operation 
of  this  particular  train,  and  not  to  the  gen- 
eral operation  of  the  railroad.  The  objection 
is  untenable  for  the  reason  that  there  is  no 
issue  in  the  case  as  to  negligence  in  the  op- 
eration of  this  particular  train,  and  the 
charge  of  negligence  relates  solely  to  the  fail- 
ure to  exercise  proper  care  with  respect  to 
the  condition  of  the  railroad  track.  The  com- 
pany owed  its  passengers  the  same  degree 
of  care  in  that  regard. 

[2]  **Rallroad  companies  'are  bound  to 
the  most  exact  care  and  diligence,' "  said 
Judge  Battle,  speaking  for  the  court  in  Ar- 
kansas Midland  Ry.  v.  Cannian,  52  Ark.  517, 
13  S.  W.  280,  "  'not  only  in  the  management 
of  trains  and  cars,  but  also  in  the  structure 
and  care  of  the  track,  and  in  all  the  subsid- 
iary arrangements  necessary  to  the  safety  of 
the  passengers.'" 

An  instruction  limiting  the  degree  of  care 
to  the  operation  of  this  particular  train 
would  therefore  have  been  inapplicable  to  the 
issues  involved  in  the  present  case.  The 
substance  of  the  instruction,  if  not  the  ex- 
act form,  has  been  repeatedly  approved  by 
this  court.  St.  Louis,  Iron  Mountain  & 
Southern  Ry.  Co.  v.  Purlfoy,  09  Ark.  366,  138 
S.  W.  631;  Dlllahunty  v.  Chicago,  Rock  Is- 
land &  Padflc  Ry.  Co.,  110  Ark.  392,  178  S. 
W.  420. 

Judgment  affirmed. 


MALONE  V.  STATE.    (Nos.  77,  85.) 

(Supreme  Court  of  Arkansas.     July  7,  1919.) 

Criminal  Law  ^=>780(2)— Instruction— Ac- 
complice Testimony. 
In  a  prosecution  for  the  illegal  sale  of  intox- 
icating liquors,  in  view  of  testimony  of  the 
state's  witness  warranting  finding  that  he  acted 
as  agent  for  defendant  in  selling  the  liquor  he 
testified  he  purchased  from  defendant,  the  court 
should  have  given  defendant's  requested  instruc- 
tion that  the  witness  was  an  accomplice. 

Humphreys,  J.,  dissenting. 


Appeal  from  Circuit  Court,  Crittenden 
County ;   R.  E.  L.  Johnson,  Judge. 

Henry  Malone  was  convicted  of  the  ^lle« 
gal  sale  of  intoxicating  liquors,  and  he  ap« 
peals.    Reversed,  and  cause  remanded. 

Henry  Malone  prosecutes  this  appeal  to 
reverse  a  judgment  of  conviction  against 
him  for  the  illegal  sale  of  intoxicating 
liquors. 

Chris  Parker,  a  witness  for  the  state,  tes- 
tified that  he  had  known  the  defendant  about 
a  year  and  had  bought  from  him  a  case  of 
whisky  in  Crittenden  county.  Ark.,  for  which 
he  agreed  to  pay  him  the  sum  of  $70.  He 
said  that  he  did  not  himself  pay  the  defend- 
ant the  money,  but  his  wife  paid  him  later; 
that  the  purchase  of  the  case  of  liquor  oc* 
curred  some  time  between  the.  14th  and  18th 
of  December,  1918;  that  he  and  Sandy  Hig- 
gins,  at  another  time,  bought  some  liquor 
at  defendant's  place  of  business  from  a 
colored  man. 

On  cross-examination  the  witness  stated 
that  he  bought  the  whisky  from  the  defend- 
ant for  the  purpose  of  selling  it  again  and 
tlint  he  was  to  retain  all  that  he  sold  it  for 
over  $70.  We  quote  from  his  testimony  on 
cross-examination  as  follows: 

"Q.  How  much  did  you  sell  this  liquor  for? 
A.  S1.75  a  half  pint. 

"Q.  How  much  did  you  have?    Au  A  case. 

*'Q.  48  half  pinto?    A.  Yes,  sir. 

"Q.  Tou  were  to  sell  that  for  $1.75  a  half 
pint  You  were  Mr.  Malone's  agent  then?  Au 
Yes,  sir.    It  was  his  stuff. 

"Q.  How  much  was  you  to  get?  A.  The  bal- 
ance over  $70. 

"Q.  And  you  did  not  sell  enough  to  make 
$70?    A.  No,  sir. 

*'Q.  Sold  only  about  half  of  it?    Au  Yes,  sir." 

Sandy  Higgins  testified  that  he  and  Chrla 
Parker  bought  a  pint  of  whisky  about  the 
18th  of  January,  1919,  from  a  negro  at  the 
defendant's  place  of  business  and  paid  $3 
for  it;  that  they  did  not  see  the  defendant 
at  the  time  and  did  not  see  the  negro  who 
sold  them  the  liquor  sell  anything  else  in 
the  house;  that  the  defendant  was  running 
a  restaurant  and  lunch  counter. 

The  jury  returned  a  verdict  of  guilty,  and 
fixed  the  punishment  of  the  defendant  at 
one  year  in  the  state  penitentiary. 

From  the  Judgment  of  conviction,  the  de- 
fendant has  duly  prosecuted  an  appeal  to 
this  court 

Hugh  Haden  and  Berry  &  Wheeler,  all  of 
Marlon,  for  appellant 

J  no.  D.  Arbuckle,  Atty.  Gen.,  and  Robert 
C.  Knox,  Asst  Atty.  Gen.,  for  the  State. 

HART,  J.  (after  stating  the  facts  as 
above).  It  is  contended  by  counsel  for  the 
defendant  that  the  court  erred  in  refusing 
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to  give  iDstrnctloQ  No.  5  asked  for  by  him. 
The  Instruction  reads  as  follows: 

•*If  you  find  from  the  erldence  that  the  wit- 
ness Parker  did  not  purchase  the  liquor  fronf 
Malone,  but  was  acting  as  his  agent,  and  that 
he  was  an  accomplice  in  the  sale  alleged  to  have 
been  made  by  the  witness  Parker  to  other  per- 
sons, then,  unless  you  find  from  the  evidence  in 
the  case  that  the  said  witness  Parker  has  been 
corroborated  on  some  material  fact  in  this  trans- 
action, you  will  find  the  defendant  not  guilty." 

The  Attorney  General  first  contends  that 
there  is  no  evidence  upon  which  to  predicate 
this  instruction.  He  contends  that  the  testi- 
mony of  Chris  Parker  only  warranted  the 
lury  in  finding  that  he  had  purchased  the 
liquor  from  the  defendant.  In  Springer  v. 
State,  129  Ark.  106.  195  S.  W.  376,  the  cour^ 
held  that  in  a  prosecution  for  the  illegal  sale 
of  liquor  the  purchaser  is  not  an  accomplice 
of  the  seller,  and  the  statute  requiring  cor- 
roboration of  the  testimony  of  an  accomplice 
to  sustain  a  conviction  does  not  apply  in 
such  a  case.  Uence  he  contends  that  the 
court  did  not  err  in  refusing  the  Instruction. 

The  weakness  of  the  argument  lies  in  the 
fact  that  the  Jury  need  not  necessarily  have 
found  that  Parker  purchased  the  liquor  from 
the  defendant,  although  it  might  have  done 
flo.  Parker  testified  on  cross-examination,  in 
response  to  questions  asked  him,  that  the 
liquor  belonged  to  Malone  and  that  he  acted 
as  Malnne's  agent  In  selling  it.  Although  he 
had  stated  on  his  direct  examination  thAt 
he  himself  had  purchased  the  liquor  from 
Malone,  when  his  whole  testimony  Is  read 
together,  the  jury  would  have  been  warrant- 
ed in  finding  that  he  acted  as  agent  for  the 
defendant  in  selling  the  liquor.  In  this 
view  of  the  case  the  instruction  asked  for 
by  the  defendant  and  refused  by  the  court 
was  not  abstract,  but  was  a  correct  instruc- 
tion submitting  to  (he  Jury  the  defendant's 
theory  of  the  case,  that  the  prosecuting  wit- 
ness was  the  agent  of  the  defendant  in  sell- 
ing the  liquor  and  was  not  a  purchaser  of 
the  liquor  from  the  defendant. 

The  defendant's  theory  of  the  case  was 
not  presented  to  the  Jury  in  any  other- in- 
struction given  by  the  court.  It  is  true  the 
court  did  instruct  the  Jury,  in  substance, 
that  In  order  to  find  the  defendant  guilty  It 
must  find  that  Chris  Parker  purcnaseu  from 
him  a  case  of  intoxicating  liquor,  or  some 
other  amount  of  intoxicating  liquor,  for  the 
sum  of  $70,  or  for  any  other  price;  but  the 
Instruction  as  given  only  submitted  to  the 
jury  the  state's  theory  of  the  case,  and  did 
not  submit  to  it  the  theory  of  the  defendant 

It  has  been  uniformly  held  by  this  court 
that  a  party  has  the  right  to  a  statement  to 


V.  STATE  87 

8.W.) 

the  jury  both  of  the  principles  of  law  con- 
trolling his  case  and  of  the  specific  applica- 
tion of  the  principles  to  the  facts  in  evidence. 
In  other  words,  the  defendant  has  a  right  to 
Insist  upon  a  concrete  application  of  the  legal 
principle  involved  to  the  facts  in  evidence, 
and  a  declaration  from  the  court  that  these 
facts,  if  believed  by  the  jury  to  be  true,  call 
for  the  application  of  the  principle. 

The  court  submitted  to  the  jury  the  state's 
theory  of  the  case  and  refused  to  submit 
that  of  the  defendant  Such  action  tended 
to  confuse  and  mislead  the  jury  and  consti- 
tuted prejudicial  error  calling  for  a  reversal 
of  the  judgment 

For  the  error  in  refusing  to  give  Instmc- 
tion  No.  5  asked  for  by  the  defendant,  the 
.judgment  will  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

HUMPHREYS,  J.  (dissenting).  This  case 
turns  upon  whether  Chris  Parker,  the  prose- 
cuting witness,  was  the  agent -of  appellant 
in  the  sale  of  a  certain  case  of  whisky.  If 
so,  Chris  Parker  was  appellant's  accomplice, 
and  appellant  should  not  have  been  con- 
victed on  the  uncorroborated  testimony  of 
his  accomplice.  If,  however,  Chris  Parker 
purchased  the  case  of  liquor  for  cash  or  on 
credit,  even  with  the  privilege  of  returning 
all  or  any  part  of  it,  then  Chris  Parker  was 
a  purchaser,  and  In  no  sense  an  accomplice 
of  appellant;  and,  in  that  event,  corrobora- 
tion of  the  testimony  of  th'e  prosecuting  wit- 
ness was  not  necessary  to  convict  The  di- 
rect testimony  of  the  prosecuting  witness 
was  to  the  effect  that  he  purchased  the 
whisky  outright  from  the  appellant.  It  is 
true  he  testified  on  cross-examination  that  he 
was  appellant's  agent,  but  the  facts  detailed 
by  hlnv  concerning  the  transaction  establish 
a  sale  either  on  credit  or  with  privilege  to 
return  all  or  a  part  of  it.  No  limitation  was 
placed  upon  the  prosecuting  witness  by  the 
appellant  in  the  disposal  of  the  liquor.  He 
could  sell  the  liquor  upon  his  own  terms, 
where,  when,  and  to  whom  he  pleased.  He 
was  to  pay  a  fixed  or  definite  price,  to  wit, 
$70,  for  the  entire  case  of  whisky.  I  think 
the  undisputed  facts  establish  a  sale,  as  de- 
fined by  Mr.  Mecbem  on  Sales,  in  volume  1, 
paragraphs  34  and  49.  Under  this  view 
as  to  the  effect  of  the  testimony  of  the  prose- 
cuting witness,  I  cannot  agree  with  the  con- 
clusions of  the  majority.  In  my  opinion,  the 
court  properly  refused  to  give  instruction 
No.  5,  requested  by  appellant  submitting  the 
question  of  whether  the  transaction  consti- 
tuted a  sale  or  agency.  Under  the  undisput- 
ed facts  in  the  case,  it  was  the  duty  of  the 
court  and  not  the  jury,  to  determine  this 
question. 
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DEAN  et  aL  t.  STATE.    (No.  92.) 
(Supreme  Court  of  Arkansas.    Jaly  14,  1910.) 

1.  Homicide  ^3»276— Evidenci^— Jubt  Ques- 
tion. 

In  a  prosecution  for  murder  in  the  second 
degree,  question  whether  the  two  defendants, 
who  were  father  and  son,  were  aggressors  or 
whether  deceased  and  his  brother  were  aggres- 
sors and  defendants  acted  in  self-defense  held, 
under  the  evidence  for  the  jury. 

2.  CBiMiNAii  Law    ^=>806(1)  —  Trial  —  In- 

STBUCnONS. 

Numerous  instructions  repeating  the  same 
idea  are  calculated  to  confuse  and  mislead  rath- 
er than  enlighten  the  jury,  and  counsel  should 
succinctly  present  in  as  few  prayers  as  possible 
the  law  applicable  to  the  case;  hence  it  is 
improper,  in  a  prosecution  for  homicide,  where 
defendants  were  represented  by  three  attorneys, 
for  each  attorney  to  present  a  complete  list  of 
instructions. 

3.  Criminal  Law    <g=»829(l)  -^  Trial,  —  In- 

STRUCnONS—REFUSAL. 

The  refusal  of  instructions  covered  by  the 
charge  given  is  not  error. 

4.  Witnesses      ^=s>52(7)  —  Competenot  — 
Husband  and  Wife. 

Where  defendants,  who  were  separately  in- 
dicted for  murder  in  the  second  degree,  moved 
to  consolidate  on  the  ground  that  both  prosecu- 
tions arose  out  of  the  same  transaction  and  de- 
pended on  the  sam^  evidence,  the  vnfe  of  one 
of  the  defendants,  who  was  incompetent  to  tes- 
tify as  a  witness  in  his  behalf,  was  incompetent 
to  testify  for  his  codefendant,  for  the  evidence 
would  be  beneficial  to  her  husband,  and  the  mo- 
tion to  consolidate  was  a  waiver  of  any  rl^t 
which  the  codefendant  had  to  use  such  testi- 
mony in  his  behall 

5.  Witnesses   <@=:»388(5)  ^  iMPEAcmosNT  — 
Foundation. 

Where  a  witness,  who  testified  that  one  of 
defendants  stabbed  deceased  in  the  back  was 
asked  whether  he  told  another  on  the  evening 
after  the  fatal  encounter  how  it  occurred,  and 
he  answered  in  the  affirmative,  such  question 
does  not  afford  foundation  for  impeachment,  by 
testimony  that  he  did  not  tell  such  other  per- 
son that  deceased  was  stabbed  in  the  back ;  the 
question  being  merely  whether  he  told  how  the 
encounter  occurred. 

6.  Homicide   «©=»339  —  Appeal  —  Harmless 
Ebbor— Exclusion  of  Evidence. 

In  prosecution  for  murder  in  the  second  de- 
gree, where  self-defense  was  urged  and  defend- 
ant asserted  that  deceased  was  striking  his  aged 
father  with  brass  knucks  when  he  interfered, 
and  that,  after  being  himself  struck  with  brass 
knucks  he  stabbed  deceased,  erroneous  exclu- 
sion of  medical  testimony  that  defendant  bore 
wounds  probably  inflicted  with  brass  knucks 
was  prejudicial  error. 

7.  Cbiminal  Law    «=5>479  —  Opinion     Evi- 
dencb— Admissibility. 

In  a  prosecution  for  murder  in  the  second 
degree,  where  defendant  contended  that  deceas- 


ed was  striking  his  aged  father  with  brass 
knucks,  that  he  interposed,  and,  after  being  hit 
himself  with  brass  knucks,  stabbed  deceased,  an 
expert  medical  witness,  who  examined  defend- 
^t's  wounds,  though  he  did  not  make  a  com- 
parison by  fitting  the  wounds  on  defendant's 
person  with  knucks  found  on  deceased's  body, 
should  be  allowed  to  give  his  opinion  as>to 
whether  the  wounds  were  produced  by  knucks, 
although  the  witness  had  only  observed  a  metal 
knuck  wound  once  before* 

8.  Witnesses  ^3»52(6)  —  Competenot  — 
Statements  bt  Wife. 
In  a  prosecution  for  homicide,  defendant 
should  be  allowed  to  testify  that  he  received  in- 
formation from  his  wife  that  deceased  and  his 
relatives  were  going  to  run  him  out  of  the  coun- 
try or  kill  him,  even  though  the  wife  was  in- 
competent to  testify  in  defendant's  behalf  her- 
self. 

Appeal  from  Circuit  Court,  Pike  County; 
Jaa  S.  Steel,  Judge. 

Pone  Dean  and  M.  H.  Dean  were  convict- 
ed of  murder  in  the  second  degree  and  of 
manslaughter  respectively,  and  they  appeal. 
Reversed  and  pemanded  f6r  new  trial. 

Pinnix  ft  Pinnix,  of  Murfreesboro,  and 
McMlUau  &  McMillan,  of  Arkadelphia,  for 
appellants. 

Jno.  D.  Arbuckle,  Atty.  Gen.,  and  Robert 
C.  Knox,  Asst  Atty.  Gen.,  for  the  State. 

WOOD,  J.  Pone  Dean  and  his  father,  M. 
H#  Dean,  were  indicted  under  separate  in- 
dictments for  the  crime  of  murder  in  the 
second  degree  in  the  killing  of  Pord  Robert- 
son. The  defendants  moved  to  have  the  caus- 
es consolidated  and  tried  at  the  same  time. 
The  motion  set  up  "that  both  of  said  causes 
are  of  a  like  nature  and  relative  to.  the  same 
question  and  arose  out  of  the  same  transac- 
tion and  depend  upon  the  same  or  substan- 
tially the  same  evidence."  The  motion  was 
confessed  by  the  state*s  attorney  and  was 
granted  by  the  court,  and  the  causes  were 
consolidated.  The  trial  resulted  in  the  con- 
viction of  Pone  Dean  of  the  crime  of  mur- 
der in  the  second  degree  and  in  the  convic- 
tion of  M.  H.  Dean  of  the  crime  of  man- 
slaughter. E^om  the  convictions  are  these 
appeals. 

On  the  26th  day  of  January,  1919,  there 
was  a  fight  between  Pone  Dean  and  M.  H. 
Dean,  on  the  one  side,  and  Curtis  Robertson 
and  Ford  Robertson,  on  the  other,  which 
resulted  in  the  death  of  Ford  Robertson.  M. 
H.  Dean  was  74  years  of  age,  and  Pone  Dean 
was  36  years  of  age.  Curtis  Robertson  was 
about  20  years  of  age  and  Ford  Robertson 
and  Robert  Robertson  were  young  men,  but 
elder  brothers  of  Curtis.  The  Deans  and  the 
Robertsons  were  farmers,  and  lived  in  the 
same  neighborhood.  Pone  Dean  married  a 
sister  of  the  Robertson  boy&  Prior  to  his 
marriage  Curtis  Robertson  had  lived  with 
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Pone  Dean  and  his  wife,  and  be  also  lived 
with  them  for  a  short  while  after  his  mar- 
riagei  but  had  moved  to  his  own  home  a  few 
mouths  before  the  encounter.  The  Deans 
and  the  Robertsons  were  on  intimate  and 
friendly  terms  until  a  month  or  more  prior 
to  the  killing,  when  an  incident  occurred  that 
engendered  the  enmity  between  the  Deans 
and  the  Robertsons  which  finally  culminated 
in  the  killing.  Pone  Dean  relates  the  inci- 
dent as  follows: 

"Curtis  lv)rrowed  my  shaving  mug  and  brush, 
and  one  Sunday  I  went  by  the  house  and  asked 
his  wife  for  the  shaving  mug  and  brush,  and 
asked  her  to  kiss  me,  and  she  did,  and  I  went 
home.  As  I  started  off  I  told  her  for  her  and 
Curtis  to  come  over  that  evening,  and  we  would 
go  to  the  schoolhouse.  I  went  on  home  and  was 
shaving,  and  Curtis  came  along  and  stopped 
and  talked  awhile,  and  then  went  on  towards 
home.  In  an  hour  or  two  he  came  back  and 
came  on  the  gallery  with  a  pistol  in  his  hand 
and  stepped  in  and  got  his  lantern,  and  as  he 
turned  to  go  out  he  told  me  he  wanted  to  talk 
to  me.  He  walked  about  60  yards  from  the 
house  and  he  said,  'My  woman  said  you  asked 
her  to  kiss  you.*  I  said,  'Yes,  what  are  you 
going  to  do  about  it?*  He  said  he  wasn't  going 
to  do  anything  and  would  let  it  drop  where  it 
was.  I  told  him  that  satisfied  me  if  it  satisfied 
him.  There  wasn't  anything  more  said,  and  I 
went  back  to  thfe  house." 

Mrs.  Curtis  Robertson,  who  was  16  years 
of  age,  gives  her  version  of  the  incident  as 
follows: 

"Some  months  or  more  prior  to  the  killing 
Pone  Dean  came  to  our  home,  when  my  hus- 
band was  gone.  He  came  to  the  door  and  push- 
ed the  door  open  and  said  to  me,  'Reckon  any- 
body will  catch  us?*  I  says,  'I  don't  know.'  and 
he  grabbed  at  me  and  asked  me  to  kiss  him.'  I 
told  him,  *No,  sir ;  I  wouldn't  do  it'  He  told 
me  if  I  told  it  he  would  kill  Curti&  Up  to 
that  time  Pone  Dean  and  his  wife  were  very 
close  friends  of  myself  and  husband.  The  day 
Pone  Dean  came  up  there  and  asked  me  to  kiss 
him  was  Sunday.  He  came  for  his  shaving 
mug  and  brush.  I  told  my  husband  about  it 
that  evening.  My  husband  told  it  to  bis  broth- 
ers Ford  and  Robert." 

It  appears  from  the  testimony  in  the  rec- 
ord that  neither  Pone  Dean  nor  his  father, 
M.  H.  Dean,  considered  that  Pone  Dean,  in 
the  kissing  of  Mrs.  Robertson,  had  been  guil- 
ty of  any  act  reasonably  calculated  to  arouse 
the  Intense  enmity  of  the  Ro*bertson  broth- 
ers toward  him ;  while,  on  the  other  hand, 
the  testimony  tends  to  show  that  the  Rob- 
ertsons were  mortally  offended.  Ineffectual 
efforts  were  made  to  reconcile  the  families, 
and  the  above  is  the  condition  of.  mind  that 
existed  between  them  when  they  attended 
preaching  services  at  a  schoolhouse  in  the 
neighborhood  on  the  morning  of  the  day 
of  the  fatal  encounter,  which  was  Sunday. 

There  was  testimony  introduced  by  the 
state  tending  to  prove  that  the  defendants 
provoked  and   were  the  aggressors  in  the 
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fight ;  while  the  testimony  Introduced  for  the  - 
defendants  tended  to  prove  the  contrary. 
The  testimony  introduced  by  the  state  proved 
that  Pone  Dean  killed  Ford  Robertson  with 
a  pocket  knife  of  a  large  size  called  a  "grand- 
daddy"  barlow;  that  he  drew  this  knife  and 
rushed  toward  Curtis  Robertson,  who  fled 
around  the  house  with  Dean  pursuing  him 
for  a  short  distance,  when  he  immediately 
returned;  the  testimony  further  tending  to 
prove  that  In. the  meantime  old  man  Dean 
was  hitting  Ford  Robertson  with  a  club; 
that  he  hit  Ford  Robertson  three  or  four 
times,  when  Ford  Robertson  knocked  him, 
down  with  his  fist,  and  by  that  time  Pone 
Dean  ran  up  and  stabbed  Ford  Robertson 
In  the  back.  On  the  other  hand,  the  testi- 
mony Introduced  by  the  defendants  tended 
to  prove  that  Curtis  Robertson  was  armed 
with  a  pistol,  and  that  Ford  Robertson  was 
armed  with  knueks  and  also  had  a  pocket- 
knife;  that  words  passed  between  Ford  and 
Curtis  Robertson  and  Pone  Dean;  that 
Curtis  and  Ford  Robertson  were  approach- 
ing Pone  Dean;  that  Curtis  said,  "If  you 
want  to  fight,  you  son  of  a  bitch,  get  on  me;" 
that  Pone  Dean  saw  Curtis'  gun  and  started 
toward  him,  his  purpose  being  to  get  close 
enough  to  keep  Curtis  from  shooting  him ; 
that  as  he  started  for  Curtis  his  father  hit 
Ford  and  checked  him;  that  after  running 
Curtis  around  the  house  Pone  Dean  turned 
back,  saw  Ford  knock  his  father  down  twice, 
whereupon  he  (Pone  Dean)  started  on  to 
Ford,  but  before  he  got  to  him  Ford  turned, 
came  about  six  feet  toward  him  (Pone) ;  that 
Ford  had  knueks  and  a  knife  in  one  hand  and 
a  club  in  the  other  and  hit  Pone  Dean  one 
lick  with  his  knife  and  the  next  lick  hit  him 
on  the  head  with  the  knueks  and  knocked 
him  down,  during  which  time  Ford  received 
at  the  hands  of  Pone  Dean  the  fatal  stabs 
with  the  knife. 

[1]  The  testimony  is  voluminous,  and 
without  setting  out  and  commenting  upon  it 
in  detail  it  suflices  to  say  that  it  was  a 
question  for  the  jury,  under  the  evidence,  to 
determine  whether  or  not  Pone  Dean  and  his 
father  were  the  aggressors  in  the  fight  or 
whether  or  not  CMrtls  and  Ford  Robertson 
were  the  aggressors. 

It  is  the  contention  of  the  appellants  that 
under  the  testimony  adduced  by  them  they 
acted  in  self-defense  and  in  the  defense  of 
each  other.  It  is  the  contention  of  the  state, 
on  the  other  hand,  that  the  appellants  brought 
on  the  fight  and  were  the  aggressors,  and 
that  the  killing  of  Ford  Robertson  by  appel- 
lant Pone  Dean  was  the  result  of  malice  on 
his  part,  but  without  the  deliberation  and 
premeditation  necessary  to  constitute  murder 
in  the  first  degree.  In  other  words,  that  the 
appellants,  under  the  evidence,  were  guilty 
of  murder  in  the  second  degree. 

[21  The  principles  of  law  governing  the 
right  of  self-defense  and  the  right  of  near 
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relatives,  such  as  father  and  son,  to  defend 
each  other  from  assaults  made  with  a  dead- 
ly weapon  with  the  Intent  to  kill  or  Inflict 
great  hodlly  Injury  are  familiar,  and  have 
been  so  often  announced  by  this  court  that 
it  could  serve  no  useful  purpose  to  reiterate 
them  here.  We  find  in  the  bill  of  exceptions 
the  following: 

"After  the  court  had  examined  and  given  or 
refuse<l  all  the  instructions  which  were  marked 
either  given  or  refused  on  the  margin  thereof 
by  the  court  and  the  instructions  had  been  read 
to  the  jury,  counsel  for  defendants  tendered  to 
the  court  the  instructions  in  the  record  which 
are  neither  marked  given  or  refused.  Tliere- 
upon,  the  court  made  the  following  statement: 
'Gentlemen,  you  have  three  attorneys  in  this 
case  for  the  defendants.  When  I  asked  that 
your  instructions  be  submitted  so  I  could  ex- 
amine them  you  tendered  me  a  set  of  instruc- 
tions, and  I  examined  them  in  connection  with 
the  sot  of  instructions  requested  by  the  state 
and  passed  upon  all  your  instructions  and  have 
given  the  instructions  to  the  jury.  Now  you 
have  tendered  two  other  sets  of  instructions, 
which  I  cannot  pass  upon.  You  gentlemen 
should  agree  upon  your  instructions  and  sub- 
mit them  to  the  court  and  not  submit  three  dif- 
ferent sets  of  instructions.' " 

It  appears  that  appellant's  prayers  for 
instructions  contained  69  separate  statements 
of  the  law.  While  all  the  law  applicable  to  a 
cause  of  this  kind  cannot  be  covered  in  one 
independent  declaration,  yet  a  careful  scruti- 
ny of  the  Independent  and  separate  prayers 
for  instructions  presented  in  the  three  sets 
presented  by  appellants*  counsel  shows  that 
in  many  of  them  the  same  idea  is  repeated 
many  times.  This  manner  of  presenting 
prayers  for  instructions  Is  not  to  be  encour- 
aged. Numerous  instructions,  many  of,  them 
repeating  the  same  idea,  are  well  calculated, 
by  their  very  multiplicity  and  repetition  of 
thought,  to  confuse  and  mislead,  rather  than 
to  enlighten,  the  jury.  Counsel  should  suc- 
cinctly present  In  as  few  prayers  as  possible 
the  declarations  of  law  applicable  to  the 
farts  which  the  evidence  tends  to  prove  and 
which  they  consider  essential  to  maintain 
their  contentions.  We  have  taken  the  pains, 
however,  on  account  of  the  great  importance 
of  the  issues  involved,  to  carefully  scrutinize 
the  charge  of  the  court,  and  we  find  that, 
when  taken  as  a  whole,  It  correctly  declared 
the  law  as  heretofore  announced  in  numerous 
decisions  of  this  court,  and  gave  the  jury  a 
correct  guide  for  their  deliberations  in  de- 
termining the  guilt  or  innocence  of  the  ap- 
pellants. Some  of  the  instructions  contain 
verbal  inaccuracies,  and  on  that  account  are 
open  to  criticism.  For  instance,  the  seventh 
and  eighth  prayers  for  instructions,  given 
at  the  Instance  of  appellants,  declared  the 
law  to  be  that  the  defendants  had  the  right 
to  act  upon  the  circumstances  as  they  ap- 
peared to  the  defendants,  and  that  if  the 
language  and  conduct  of  the  deceased  were 
such  as  to  induce  in  the  mind  of  a  reasonable 


man  the  belief,  under  all  the  cfrcumstances 
existing,  th&t  they  were  in  danger  of  death 
or  great  bodily  harm  at  the  instance  of  the 
deceased  they  would  bei  justified  in  slaying 
him.  These  instructions  omitted  the  essen- 
tial that  the  defendants,  in  acting  upon  ap- 
pearances of  danger,  must  have  done  so  with- 
out fault  or  carelessness  on  their  part.  But 
this  idea  was  embraced  in  other  instructions, 
and  It  was  an  omission,  too,  favorable  to  the 
appellants  and  oL  which  they  could  not  com- 
plain. It  would  be  better  form,  however,  for 
each  instruction  along  this  line  to  carry  that 
gunllflcatlon. 

When  the  charge  is  taken  as  a  whole  we 
do  not  regard  it  as  calculated  to  mislead  the 
jury  and  prejudice  the  rights  of  the  appel- 
lants. In  view  of  a  new  trial,  however, 
which  must  be  had  on  account  of  the  error 
of  the  court  in  excluding  certain  evidence 
from  the  jury,  the  trial  court  will  be  under 
the  necessity  of  again  Instructing  the  jury, 
when  it  will  doubtless  make  corrections  In 
the  mere  verbiage  of  some  of  the  present 
prayers  for  instructions,  If  again  offered,  and 
will  reduce  tbelr  number  so  as  to  make  a 
more  concise  and  connected  charge. 

[31  Those  of  appellants*  prayers  for  in- 
structions which  announce  correct  principles 
of  law  and  which  were  refused  by  the  court 
we  find  were  covered  by  other  prayers  which 
the  court  gave,  either  at  the  Instance  of  the 
appellants  or  at  the  instance  of  the  state. 

A  few  of  the  cases  In  this  court  announcing 
the  principles  of  law  applicable  to  the  facta 
of  this  record,  to  which  the  charge  of  the 
trial  court  as  a  whole  conformed,  are  as  fol- 
lows: Smith  V.  State,  59  Ark.  132,  26  S.  W. 
712,  43  Am.  St.  Rep.  20:  Carpenter  v.  State, 
62  Ark.  286,  36  S.  W.  900;  Elder  v.  State, 
69  Ark.  648,  65  S.  W.  938.  86  Am.  St.  Rep. 
220;  Lee  v.  State,  72  Ark.  426,  436,  81  S.  W. 
385;  Pratt  v.  State,  75  Ark.  350.  87  S.  W. 
051;  Mabry  v.  State,  80  Ark.  345,  97  S.  W. 
285;  Wheatley  v.  State,  93  Ark.  409.  125 
S.  W.  414 ;  McDonald  v.  State,  104  Ark.  317, 
149  S.  W.  95. 

[4]  There  was  no  error  in  refusing  to  al- 
low the  wife  of  Pone  Dean  to  testify,  al- 
though Pone  Dean  and  his  father.  M.  H. 
Dean,  were  Indicted  for  the  same  offense  un- 
der separate  Indictments.  Their  motion  to 
consolidate  sets  up  "that  both  of  the  causes 
were  of  like  njiture  and  relative  to  the  same 
question  and  arose  out  of  the  same  transac- 
tion, and  depended  upon  the  same  or  siib- 
stantlally  the  same  evidence."  The  motion 
was  tantamount  to  a  request  on  the  part  of 
the  appellants  for  a  joint  trial  and  an  admis- 
sion on  their  part  that  the  offense.  If  commit- 
ted at  all,  was  jointly  committed.  Under 
such  circumstances  the  wife  of  Pone  Dean, 
who  was  incompetent  to  testify  as  a  witness 
In  his  behalf  on  his  trial,  could  not  well  give 
testimony  In  the  cause  In  favor  of  M.  H. 
Dean  that  would  not  also  inure  to  the  bene^ 
fit  of  her  husband.     The  appellant  M.   H. 


Digitized  by 


Google 


▲rk.) 


DEAN  V,  STATE 

(214  S.W.) 


41 


Dean,  therefore,  waived  any  rigbt  he  may 
have  had,  if  any,  under  the  circumstances 
to  the  testimony  of  Mrs.  Pone  Dean.  See 
Carr  v.  State,  42  Ark.  204;  Casey  v.  State, 
37  Ark.  67 :   Colllef  v.  State,  20  Ark.  36. 

[5]  Robert  Toland,  a  witness  for  the  state, 
on  his  direct  examination  testified  that  Pone 
Dean  ran  up  and  stabbed  Ford  Robertson  in 
the  Lack.  On  cross-examination  he  was  ask- 
ed the  following  questions: 

"Q.  Did  you  undertake  to  tell  him,  F.  W. 
Short,  and  Mr.  Coleman  there  at  the  time  (at 
the  Short  house  the  night  after  the  fatal  En- 
counter) about  how  this  fight  went  off?' 

The  witness  answered: 

••Yes;   I  told  them  just  how  it. occurred. 
••Q.  You  told  them  just  like  it  occurred  here? 
A.  Yes,  sir." 

Later  the  witness  Short  was  called,  and 
was  asked  these  questions  concerning  the 
conversation  between  him  and  witness  Robert 
Toland: 

•'Q.  Did  he,  in  making  his  statement  to  you 
that  night,  say  that  Poue  Dean  stabbed  Ford 
Robertson  in  the  back?" 


The  witness  answered: 

•*No,  sir;  he  didn't  say  that. 
to  fighting  with  their  knives." 


He  said,  'Went 


The  court  excluded  the  testimony  of  the 
witness  Short,  and  there  was  no  error  in  the 
ruling.  The  witness  Toland,  whose  testimony 
the  appellants  were  seeking  to  impeach  by  the 
witness  Short,  was  not  given  an  opportunity 
an  his  cross-examination  to  hear  what  the 
witness  Short  had  said  were  his  statements. 
He  was  merely  asked  if  he  had  not  discussed 
the  case  with  Short  and  Coleman,  and  if  he 
had  not  told  them  how  the  fight  went  off,  and 
if  he  had  not  told  them  that  it  went  off  just 
like  It  occurred  here.  No  proper  foundation 
was  laid  for  the  impeachment  of  the  witness. 
Jones  V.  State,  101  Ark.  439,  142  S.  W.  838. 

[6,  7]  Dr.  McCIure,  who  was  called  as  a 
witness  for  the  state,  testified  that  he  was  a 
graduate  of  medicine  and  surgery,  having 
taken  his  degree  from  Tulane  University.  He 
testified  that  he  examined  the  body  of  Ford 
Robertson  on  the  day  he  was  killed,  and  testi- 
fied as  to  the  nature  of  the  wounds.  He  also, 
on  the  same  day,  examined  the  wounds  on 
Pone  Dean.  He  found  two  wounds,  each 
probably  about  half  an  inch  long  about  an 
inch  apart,  one  on  the  fore  part  of  his  fore- 
head at  the  edge  of  the  hair,  and  the  other 
one  the  left  side,  and  another  cut  wound  on 
his  elbow,  almost  right  in  the  elbow  about  a 
quarter  of  an  inch  long.  He  stated  that  they 
took  a  pair  of  brass  knucks  and  a  knife  off 
the  body  of  Ford  Robertson,  and  he  described 
each  of  these  weapons.  In  the  course  of  his 
examination  he  stated,  in  answer  to  ques- 
tions, that  he  did  not  think  he  had  ever  exam 
ined  any  knuck  wounds  more  than  one  time. 


He  was  asked,  "Could  you  tell  from  the  ex- 
amination the  cause  of  the  wounds  on  his 
head,"  and  ans\yered,  "I  think  not."  He 
stated  that  he  did  not  think  the  wounds  on 
Pone  Dean's  head  were  made  by  naked 
knuckles.  He  was  asked,  "As  a  physician, 
can  you  tell  whether  or  not  that  wound  was 
made  with  a  metal  instrument,"  and  answer- 
ed, "Some  times  you  can,  and  some  times  you 
can't."  He  stated  that  the  wound  went  to  the 
bone.  Further  along  he  was  asked  the  ques- 
tion: 

"After  you  had  seen  the  knucks  taken  from 
Ford,  and  comparing  that  with  the  print  of  the 
wound  on  the  forehead  of  Pone  Dean,  did  that 
knucks  about  fit  that  wound?" 

And  the  further  question: 

"Did  you,  in  your  mind,  compare  the  knucks 
and  size  of  the  knucks  with  the  wound  and  size 
of  the  wound?  Did  you  make  any  compariaoa 
in  yoor  mind  as  to  them?    You  saw  both?" 

And  the  further  question: 

"In  your  opinion.  Doctor,  was  the  wound  on 
the  forehead  of  Pone  Dean  caused  by  those 
knucks  or  similar  to  those?" 

The  court  refused  to  allow  the  witness  to 
answer  these  questions  on  the  ground  that 
the  witness  had  not  qualified  himself  as  an 
expert  about  knuck  wounds.  The  court  also 
refused  to  allow  this  witness  to  testify  to 
the  effect  that  in  his  opinion  the  wounds  on 
Pone  Dean's  head  were  made  by  the  metal 
knupks.  Now,  the  testimony  of  the  witnesses 
for  the  state  who  were  eyewitnesses  to  the 
fight  tended  to  prove  that  Ford  Robertson 
was  not  using  metal  knucks  in  the  fight. 
Curtis  Robertson  stated  that  he  met  his 
brother  coming  around  the  corner  of  the 
house  after  the  fight  holding  his  side,  walk- 
ing along  by  the  side  of  the  house,  and  "he 
did  not  have  any  weapons,  such  as  a  knife  or 
knucks  at  the  time."  Robert  Robertson  tes- 
tified: 

"I  did  not  at  any  time  during  the  difficulty 
see  Ford  with  a  knife  or  pair  of  knucks. 
•  •  •  Ford  struck  the  old  man  and  knocked 
him  down ;  he  hit  him  with  his  fist  was  all  I 
saw.  I  did  not  notice  any  knife,  weapon,  or 
knucks  about  Ford  at  that  time." 

Robert  Toland  testified: 

"He  (old  man  Dean)  hit  him  (Ford)  some 
three  or  four  times,  and  then  Ford  Robertson 
knocked  the  old  man  down  with  his  fist.  I 
couldn't  tell  whether  Ford  had  anything  in  his 
hand." 

The  witness  Vettetow,  the  preacher,  testi- 
fied that  he  did  not  see  any  part  of  the  fight ; 
after  he  got  out  of  the  house  he  saw  the  Deans 
and  Curtis  and  Ford  Robertson.  Pone  was 
standing  at  one  corner  of  tlie  house  with  his 
knife  in  his  hand,  a  "granddaddy"  barlow, 
and  the  old  man,  who  was  close  to  his  son, 
had  a  stick  in  his  hand.    Curtis  and  Ford 
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Robertson  were  15  or  20  feet  from  the  Deans. 
He  did  not  see  anything  in  their  hands.  An- 
other witness,  who  said  he  saw  Pone  Dean 
draw  his  hand  with  a  knife  and  make  a 
stroke  and  start  at  or  toward  Ford  Robert- 
son, also  testified  that  he  "did  not  see  either 
one  of  the  Robertsons  with  a  knife  or  pistol 
that  day."    M.  Bt.  Dean  testified: 

"I  saw  Ford  Robertson  with  knncks  in  the 
house.  He  had  them  after  he  went  to  the  door. 
Ford  Robertson  hit  me  with  knucks.  One  lick 
was  on  the  side  of  the  head  at  the  edge  of  the 
ear,  and  the  other  lick  was  on  the  cheek.  The 
wound  was  swollen  ten  days.  Pone  was  injured 
on  the  side  of  the  head  with  cuts,  and  his 
wounds  made  him  mighty  weak,  and  he  fainted 
there  on  the  ground." 

Pone  Dean  testified: 

**I  came  back  to  protect  my  father,  and  be- 
fore I  got  there  Ford  came  toward  me  with 
his  knife  and  knucks  and  a  club.  •  •  •  He 
had  his  knucks  in  one  hand  and  a  knife  in  the 
same  hand  and  a  club  in  the  other  hand,  and 
he  hit  me  one  lick  with  his  knife,  and  I  dodged 
the  next  lick,  and  the  next  lick  he  hit  me  on 
the  head  with  his  knucks,  and  that  was  the 
winding  up  of  the  fight" 

The  undisputed  evidence  proved  that  met- 
al knucks  were  found  on  the  dead  body  of 
Ford  Robertson.  But  it  was  exceedingly  im- 
portant to  the  rights  of  the  appellants  to 
prove,  if  it  could  be  done,  that  Ford  Robert- 
son had  metal  knucks  just  before  and  while 
he  was  engaged  in  the  fight,  and  that  he  was 
using  the  knucks  in  the  fight.  Now  the  'tes- 
timony of  Dr.  McClure,  If  admitted,  would 
have  tended  to  prove  that  Ford  Robertson 
used  metal  knucks  during  the  fight,  and  in 
this  way  would  have  tended  to  corroborate 
the  testimony  of  the  Deans,  and  to  discredit 
the  testimony  of  the  witnesses  for  the  state 
that  tended  to  prove  that  he  did  not  use 
knucks.  If  it  were  a  fact  that  Ford  Robert- 
son had  metal  knucks  and  was  using  them 
this  might  justify  or  excuse  the  Deans  in  the 
use  of  force  which  otherwise  they  would  not 
have  been  justified  or  excused  in  using.  So 
the  issue  as  to  whether  or  not  Ford  Robert- 
son was  using  metal  knucks  at  the  time  he 
received  the  fatal  wounds  would  be  absolute- 
ly essential  to  the  rights  of  the  appellants, 
not  only  on  the  question  of  justification,  but 
also  on  the  question  of  the  degree  of  guilt 
and  the  measure  of  punishment.  The  exclu- 
sion of  the  testimony,  therefore,  If  competent, 
was  highly  prejudicial.  Was  It  competent? 
The  witness  qualified  as  an  expert  physician 
and  surgeon.  He  had  personal  observation, 
not  only  of  the  wounds  on  Pone  Dean,  but  al- 
so of  the  knucks  that  were  found  upon  Ford 
Robertson's  dead  body.  While  he  did  not 
make  a  comparison  by  fitting  the  knucks  over 
the  wounds,  yet,  from  his  knowledge  of  the 
looks  of  each,  he  was  able  to  make  the  com- 
parison in  his  mind,  and  was  of  the  opinion, 
from  the  character  of  the  weapon  found  and 


f  the  nature  of  the  wounds  produced,  that  the 
j  latter  were  caused  by  the  former.    In  Brown 
i  V.  State,  55  Ark.  593,  598, 18  S.  W.  1051,  1052, 
speaking  of  the  testimony  of  an  expert  physi- 
cian and  surgeon,  we  said: 

"He  may  also  give  his  opinion  as  to  the  na- 
'  ture  of  the  instrument  which  produced  a  par- 
!  ticular  wound,  the  force  required  to  produce  it, 
[  and  whether  a  given  injury  could  have  been  in- 
flicted by  a  weapon  of  a  paitticular  description." 

While  the  witness  had  only  observed  a  met- 
al 'knuck  wound  one  time  this  was  sufficient 
to  show  that  he  had  had  some  experience 
with  such  wounds,  and  the  results  from 
wounds  and  the  treatment  of  same  were  In 
the  line  of  his  profession,  and  qualified  him 
to  give  his  opinion,  both  .as  to  the  nature  and 
result  of  the  wounds  as  well  as  the  kind  of 
weapon  that  produced  them.  See,  also.  Mil- 
ler V.  State,  94  Ark.  538,  128  S.  W.  353. 

[B]  The  court  erred  in  refusing  to  permit 
Pone  Dean  to  testify  that  he  received  infor- 
mation from  his  wife  that  the  Robertsons 
had  made  threats  that  they  were  going  to 
run  him  out  of  the  country  or  kill  Mm. 
While  a  wife  under  our  statute  is  not  a  com- 
petent witness  in  behalf  of  her  husband,  that 
rule  does  not  exclude  the  testimony  of  a  de- 
ffflidant  to  the  effect  that  his  wife  had  in- 
formed him  of  threats  that  were  made  upon 
his  life.  The  defendant  is  a  competent  wit- 
ness in  his  own  behalf,  and  he  may  give  tes- 
timony like  any  other  witness  concerning  any 
fact  that  is  relevant  to  the  issue.  Whether 
or  not  threats  have  been  communicated  to  a 
defendant  in  a  case  like  this  is  a  substantive 
and  affirmative  fact  pertinent  to  the  issue, 
and  no  one  could  be  more  competent  to  es- 
tablish the  fact  than  defendant  himself.  The 
appellants  had  adduced  testimony  tending  to 
prove  that  a  pistol  was  seai  on  Curtis  Rob- 
ertson while  in  the  church,  and  that  Ford 
Robertson  also  while  in  the  house  was  seen 
with  metal  knucks ;  that  their  attitude  there 
was  most  unfriendly,  and  after  they  passed 
out  of  the  church  that  they  became  the  assail- 
ants. There  was  a  decided  conflict  In  the  evi- 
dence as  to  all  these  matters.  The  issue  was 
sharply  drawn  as  to  whether  appellants  act- 
ed strictly  in  self-defense  and  In  defense  of 
each  other,  and  were  therefore  justified  in 
the  killing,  or,  if  not,  of  what  degree  of  pun- 
ishable homicide  under  the  circumstances 
were  they  guilty.  Where  such  are  the  issues, 
testimony  of  threats  by  the  deceased  against 
the  defendant  and  communicated  to  him,  as 
well  as  testimony  of  the  general  reputation 
of  the  deceased  for  turbulence  and  violence, 
is  always  admissible.  As  is  said  in  Palmore 
V.  State,  29  Ark.  248: 

"Threats,  as  well  as  the  character  of  the  de* 
ceased,  are  admissible  when  they  tend  to  ex- 
plain or  palliate  the  conduct  of  the  accused. 
They  are  circumstantial  facts  which  are  a  part 
of  the  res  gestse  whenever  they  are  sufficiently 
connected  with  the  acts  and  conduct  of  the  par- 
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ties  as  to  cast  light  on  that  darkest  of  all  suj)- 
jects,  the  motives  of  the  human  heart." 

See.  also,  Bell  y.  State,  09  Ark.  148,  61  S. 
W.  918,  86  Am.  St.  Rep.  188 ;  Smith  v.  United 
States,  161  U.  S.  86,  16  Sup.  Ot  483,  40  U 
Ed.  627. 

For  the  errore  Indicated,  the  judgment  la 
reversed,  and  the  cause  Is  remanded  for  new 
trial. 


CROSSETT  LUMBER  CO.  y.  STATB. 
(No.  80.) 

(Supreme  Court  of  Arkansas.    July  7,  1919.) 

Taxation    ^=a379  —  Corpokatton&— Oapttai. 
Stock-— Property   Assessable—*  •Tanoiblb 
Pbopebtt"— "All  Real  Estate." 
In  the  assessment  of  capital  stock   of  a 
domestic  corporation,  the  assessor  properly  re« 
fused,  in  determining  intangible  valne,  to  de- 
duct the  value  of  lands  in  another  state  in  which 
^  portion  of  the  corporate  assets  had  been  in- 
vested, despite  Acts  1917,  p.  1355;    the  term 
"tangible  property,"  as  used  in  the  old  stat- 
ute (Kirby's  Dig.  |  6936),  being  as  comprehen- 
sive as  the  term   "all  real  estate,"  found  in 
Act  No.  262. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Tangible  Prop- 
erty.] 

Appeal  from  Circuit  Court,  Ashley  Coun- 
ty;  Turner  Butler,  Judge. 

Proceedings  by  the  Crossett  Lumber  Com- 
pany against  the  state  to  review  the  assess- 
ment of  capital  stock;  the  assessor  having 
refused  to  take  into  account,  in  determining 
the  Intangible  value  of  its  capital  stock,  as- 
sets invested  in  lands  in  another  state.  In 
the  county  court  the  relief  prayed  for  was 
denied,  and  relief  was  again  denied  on  ap- 
peal to  the  circuit  court,  and  the  company 
appeals  from  that  judgment.   Affirmed.. 

Gleorge  Norman,  of  Hamburg,  and  Gaughan 
A  Sifford,  of  Camden,  for  appellant 

Jno.  D.  Arbudcle,  Atty.  6en.,  and  Robert 
C.  Knox,  Asst  Atty.  Gen.  (George  Vaughan 
and  F.  W.  Campbell,  both  of  Little  Rock,  on 
the  brief),  for  the  State. 

SMITH,  J.  Appellant  Is  a  domestic  cor- 
poration and  has  a  considerable  portion  of 
its  assets  invested  in  lands  In  the  state  of 
Louisiana,  upon  which  It  pays,  taxes  accord- 
ing to  the  laws  of  that  state,  and  it  is  out 
of  that  fact  that  this  litigation  arises.  In 
the  assessment  of  the  value  of  Its  capital 
stock  the  assessor  refused  to  take  that  fact 
into  account  in  determining  the  intangible 
value  of  this  capital  -  stock.  In  other  words, 
in  determining  the  intangible  value  of  the 
capital  stock  the  assessor  refused  to  deduct 
the  value  of  the  Louisiana  lands  in  which 
a  portion  of  the  company's  assets  had  been 
Invested.    Complaint  against  tfiis  action  was 


made  in  the  county  court,  where  the  relief 
prayed  was  denied,  and  relief  was  again 
denied  on  appeal  to  the  circuit  court,  and  this 
appeal  has  been  prosecuted  from  that  judg- 
ment 

The  question  presented  is  not  a  new  one. 
On  the  contrary,  the  identical  question  re- 
ceived the  most  careful  consideration  by  us 
In  the  case  of  State  ex  rel.  Atty.  Gen.  v. 
Bodcaw  Lumber  Co.,  128  Ark.  005,  101  S. 
W.  692,  and  in  the  decision  of  that  question 
It  was  there  said: 

**The  valuation  of  the  property  outside  of 
the  state  must  be  omitted  when  the  property 
of  the  corporation  itself  is  sought  to  be  taxed, 
but  when  the  effort  is  to  assess  the  values  of 
the  shares  of  stock  it  should  not  be  deducted, 
for  those  shares  of  stock  have  a  separate  val- 
uation existing  here  within  the  jurisdiction  of 
the  state  and  upon  which  the  state  has  a  right 
to  take  its  toll  of  taxation." 

It  is  asserted,  however,  that  this  case  has 
been  overturned  by  the  enactment  of  Act  No. 
262  of  the  Acts  of  1917,  p.  1355,  entitled: 

"An  act  to  provide  for  the  assessment  for 
taxation  of  companies,  associations  and  corpo- 
rations engaged  in  all  kinds  of  insurance,  se- 
curity, guaranty  and  indemnity  business,  and 
assessing  for  taxation  the  intangible  property 
of  all  corporations." 

The  argument  to  that  effect  Is  based  upon 
the  fact  that  Industrial  corporations  like 
appellant  are  required  by  paragraph  6  of 
section  2  of  this  act  to  make  return  of  "the 
assessed  value  of  all  real  estate  owned  by 
the  corporation*';  it  being  asserted  that  the 
purpose  of  this  requirement  was  to  ascer- 
tain the  value  of  the  Intangible  property  of 
the  corporation  and  to  allow  the  corporation 
credit  for  its  lands  which  were  separately 


In  answer  to  this  alignment  it  Is  pointed 
out  that  the  opinion  in  the  Bodcaw  Case  was 
handed  down  by  the  court  on  March  12, 1917, 
and  Act  No.  262  was  approved  by  the  Gov- 
ernor five  days  later.  But  the  act  had  been 
passed  by  the  House  on  February  5th  and 
by  the  Senate  on  February  28th  and  was 
delivered  to  the  Governor  for  his  approval 
two  weeks  prior  to  the  rendition  of  the  opin- 
ion in  that  case. 

But  a  second  answer  to  this  argument  is 
made,  which  we  regard  as  more  conclusive, 
and  that  is  that  the  section  of  Kirby's  Di- 
gest (section  6936)  under  which  the  prop- 
erty of  the  Bodcaw  Lumber  Coidpany  had 
been  assessed  required  that  corporation  to 
make  a  return  of  "the  true  valuation  of  all 
tangible  property  belonging  to  su^h  company 
or  corporation."  The  term  "tangible  prop- 
erty" found  in  the  old  statute  is  certainly 
as  comprehensive  as  the  term  "all  real  es- 
tate*' found  in  Act  No.  262,  and  substantially 
the  same  argument  was  made  there  as  the; 
one  made  now ;  so  that  we  conclude  there  is 
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nothing  In  this  Act  No.  202  to  Impair  the 
authority  of  the  Bodcaw  Lumber  Company 
Case  as  a  guide  to  the  correct  method  of  as- 
sessing the  capital  stock  of  domestic  cor- 
porations, even  though  portions  of  it  may 
be  invested  in  lands  lying  in  another  state 
which  are  there  assessed  and  paid  on  as 
such.  In  other  words,  if  a  corporation  can- 
not be  allowed  to  deduct  from  its  assessment 
its  tangible  property  in  another  state,  it 
cannot  be  allowed  to  deduct  the  value  of  its 
real  estate  situated  in  another  state.  State 
ex  rel.  Atty.  Gen.  v.  Ft.  Smith  Lumber  Co., 
131  Ark.  40,  198  S.  W.  702. 

The  court  below,  therefore,  properly  refus- 
ed to  allow  the  appellant  to  deduct  from  its 
assessment  the  value  of  its  lands  in  Ix)uisi- 
ana,  and  that  Judgment  is  therefore  affirmed. 


SATTERWHITB  v.  STATE.     (No.  97.) 
<Supreme  Court  of  Arkansas.     July  14,  1919.) 

1.  Crfminal  Law    <gs=>1159(4)  —  Appeal  — 
Review— CREDiBiLrrT  of  Wftness. 

There  being  legally  sufficient  evidence  to 
support  the  verdict  of  guilty,  the  court  on  ap- 
peal cannot  pass  on  the  question  of  credit 
which  should  have  been  given  to  witness. 

2.  Witnesses      €=>52(1)  —  Competency  — 
Husband  and  Wife. 

Defendant  may  not  have  the  testimony  of 
his  wife ;.  they  being  by  Kirby's  Dig.  §  3095, 
declared  incompetent  to  testify  for  or  against 
each  other. 

Appeal  from  Circuit  Court,  Clark  County; 
Geo.  R.  Haynie,  Judge. 

E.  B.  Satterwhite  was  convicted  of  rape, 
and  appeals.    Affirmed. 

Jno.  D.  Arbuckle,  Atty.  Gen.,  and  Robert 
C.  Knox,  Asst.  Atty.  Gen.,  for  the  State. 

SMITH,  j;  Appellant  seeks  by  this  appeal 
to  reverse  the  judgment  of  the  Clark  circuit 
court,  sentencing  him  to  life  imprisonment 
for  the  crime  of  rape,  alleged  to  have  been 
committed  upon  the  person  of  one  Edna 
Satterwhite,  his  stepdaughter.  We  have 
been  favored  with  no  brief  by  appellant ;  but 
an  examination  of  his  motion  for  a  new  trial 
discloses  the  following  assignments  of  error: 
That  the  verdict  is  contrary  to,  and  is  unsup- 
ported by,  'the  evidence;  that  the  verdict  is 
the  result  of  prejudice  and  bias  on  the  part 
of  the  Jury ;  and  that  the  court  erred  in  refus- 
ing to  permit  appellant's  wife— the  mother  of 
the  prosecuting  witness — to  testify  in  his  be- 
half. 

(11  There  are  some  contradictions  and  im- 
probabilities in  the  story  told  by  the  pros- 
ecutrix ;  but  there  can  be  no  question  about 
the  legal  sufficiency  of  the  testimony  to  sup- 


port the  verdict  of  the  Jury,  and  .we  cannot, 
therefore,  pass  upon  the  question  of  the  credit 
which  should  have  been  given  to  the  testi- 
mony^ of  the  witness.  According  to  tier  tes- 
timony, appellant  first  assaulted  her  when 
she  was  only  fourteen  years  of  age,  and  a<>- 
compUshed  his  purpose  forcibly  and  against 
her  will,  and  thereafter  compelled  her  to 
continue  to  receive  his  embraces  by  threats  of 
personal  violence  constantly  made  against 
her.  The  prosecuting  witness  lived  with  her 
mother  as  a  member  of  appellant's  family 
for  a  period  of  about  7  yeara  after  she  was 
first  assaulted,  during  which  time  four  chil- 
dren were  born  to  her  as  a  result  of  this  il- 
licit relationship,  three  of  whom  died  and 
were  secretly  buried  by  appellant.  She 
finally  fled  from  appellant's  home  to  Louisi- 
ana, and  while  living  there  received  a  letter 
from  him,  stating  to  her  that  "if  you  don't 
come  back  I  will  get  those  little  bone^  out 
of  there  and  put  them  before  your  face." 

There  is  nothing  in  the  record  to  show  any 
bias  against  appellant  on  the  part  of  the 
Jury.  Upon  the  contrary  he  asked,  and  was 
granted,  a  continuance,  and  there  is  no  show- 
ing that  he  exhausted  his  challenges  at  his 
trial,  nor  that  any  incompetent  or  disquali- 
fied Juror  was  permitted  to  participate  in 
the  trial.  The  death  sentence  might  have 
been  imposed,  but  was  not,  and  we  find  noth- 
ing in  the  record  to  support  the  assignment 
of  error  of  prejudice  on  the  part  of  the  Jury. 

[21  No  error  was  committed  In  refusing  to 
permit  appellant's  wife  to  testify  in  his  be- 
half, as  this  right  is  denied  by  statute.  Sec- 
tion 3095,  Kirby's  Digest. 

No  error  appearing,  the  Judgment  is  af- 
firmed. 


VANHOOSER  v.  GATTXS.     (No.  82.) 
(Supreme  Court  of  Arkansas.     Jnly  7, .  1919.) 

1.  FiXTUKES  «=>27(2)-rSTBUCTtrRE8  ON   LEAS- 
ED Pbopebty— Effect  of  Contbact. 

Where  a  barn  is  erected  by  a  tenant  on  his 
landlord's  property  under  an  agreement  whereby 
he  may  remove  It  within  the  time  stipulated  in 
the  lease,  the  contract  is  controlling  as  to 
whether,  after  the  expiration  of  such  time,  the 
barn  should  be  considered  personal  property  or 
a  fixture. 

2.  Evidence  «=5>441(4)  —  Pabol  Evidence  — 
Aduissibilitt. 

In  replevin  for  a  bam  erected  by  a  tenant 
on  his  landlord's  property  under  a  written  agree- 
ment whereby  the  bam  should  become  part  of 
the  realty  if  not  removed  by  the  tenant  within 
the  time  specified,  it  was  error  to  admit  oral 
evidence  as  to  whether  the  barn  was  to  be  con- 
sidered a  fixture  or  not ;  antecedent  oral  agree- 
ments under  wiiich  the  barn  was  built  and  dis- 
putes between  the  parties  growing  out  of  such 
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agreement  being  merged  In  the  written  agree- 
ment. 

3.  Frauds,  Statute  of,  ^=>84— Removal  oi 
Fixtures  —  Oral  Extensions  of  Time  — 
"Sale  of  Goods,  Wares  and  Merchan- 
dise.** 

Where  a  tenant  has  been  given  permission 
to  remove  a  bam  erected  by  bim  on  his  land- 
lord's property  within  a  time  stipulated  in  a 
irritten  contract,  an  oral  extension  of  such  time 
is  not  a  ''sale  of  goods,  wares  and  merchandise" 
within  the  sUtute  of  frauds  (Kirby's  Dig.  H 
3656). 

4.  Landlord  and  Tenant  ^=>157(4)— Con- 
sideration—Extension  OF  Time  to  Re- 
move   F^IXTURES. 

An  extension  of  time  within  which  a  tenant 
Biiglit  remove  a  barn  erected  by  bim  on  bis 
landlord's  property  held  not  void  for  want  of 
consideration,  since  the  detriment  which  would 
have  resulted  to  the  tenant  in  the  loss  of  his 
right  to  remove  the  barn  by  reason  of  the  ex- 
tension of  time,  if  not  enforced,  was  sufficient 
to  support  the  extension. 

5.  Fixtures  «=>35(2)— Burden  of  Proof- 
Waiver. 

In  replevin  by  a  tenant  for  a  barn  erected 
by  him  on  his  landlord's  property,  rrmoval  of 
which  was  refused  by  the  landlord,  notwith- 
standing an  agreement  claimed  by  plaintiff  to 
provido  therefor,  the  burden  was  on  plaintiff  to 
show  by  a  preponderance  of  the  evidence  that 
defendant   had  waived  the  right  to  the  barn. 

6.  Fixtures  <g=»35(2%)— Removal  of  Fix- 
tures—Measure OF  Damages. 

In  replevin  by  a  former  tenant  for  the  pos- 
session of  a  bam  placed  by  him  on  the  property 
of  his  landlord  under  an  agreement  whereby  he 
might  remove  it  in  a  stipulated  time,  plaintiff's 
damages,  if  successful,  would  consist  of  the  de- 
preciation in  value  of  the  barn  from  the  time 
he  attempted  to  remove  it  until  recovery,  with 
interest  on  the  whole  amount  from  the  date  of 
demand.  ^ 

.  Appeal  from  Circuit  Court,  Logan  County; 
Jas.  Cochran,  Judge. 

Replevin  by  R.  B.  Gnttls  against  Ada  G 
Vanhooser.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed  and  remanded 
for  new  trial. 

T.  A.  Pettigrew,  of  Charleston,  for  appel- 
lant 

Sid  White,  of  Paris,  for  appellee. 

HUMPHREYS.  J.  Appellee  Instituted  suit 
in  replevin  in  the  Logan  circuit  court,  North- 
em  district,  against  appellant,  for  the  pos- 
session of  a  bam,  placed  upon  appellant's 
land  while  he  occupied  premises  under  lease, 
which  expired  in  the  year  1916.  Appellee  al* 
leged  that  the  bam  was  built  under  permis- 
sion to  remove  same  after  the  expiration  of 
the  lease;  that  his  right  to  remove  the  barn 
bad  not  expired ;  that  he  was  entitled  to  the 
immediate  possession  of  the  property,  but  ap- 
pellant was  wrongfully  detaining  same;  that 


the  bam  was  of  the  value  of  $360;  and  that 
by  reason  of  the  wrongful  detention  of  same 
he  was  damaged  in  the  sum  of  $100. 

Appellant  answered,  denying  the  material 
allegations  of  the  complaint  and  affidavit  in 
replevin,  and  pleaded,  by  way  of  further  de- 
fense, a  written  contract  between  them,  of 
date  December  22,  1916,  under  the  terms  of 
which,  it  was  alleged,  appellee's  right  of  re- 
moval of  said  barn  expired  before  the  in- 
stitution of  this  suit. 

The  en  use  was  submitted  to  a  jury  upon 
the  pleadings,  evidence,  and  instructions  of 
the  court,  upon  which  a  verdict  was  returned 
in  favor  of  appellee  for  the  bam  or  its  value, 
$a50.  and  damages  In  the  sum  of  $160.  A 
Judgment  was  rendered  In  accordance  with' 
the  verdict,  from  whldi,  under  proper  pro- 
ceedings, an  appeal  has  been  prosecuted  to 
thi^  court  ^ 

In  the  year  1910,  or  1911,  appellee  verbally 
leased  a  farm  from  appellant's  agent.  Honea 
Crossno,   which   lease  expired   in   the  year 

1916.  Crossno  became  interested  as  a  part- 
ner in  the  lease  the  following  fall.  During 
the  term  of  the  lease,  appellee  and  his  part* 
ner  built  a  barn  upon  the  land.  Appellee  aft- 
erwards purchased  bis  partner's  Interest  in 
the  lease  and  barn.  In  the  fall  of  1915,  a 
dispute  arose  between  appellee  and  appellant, 
which  resulted  In  the  institution  of  a  suit 
by  appellee  against  appellant.  The  suit  was 
compromised  by  the  execution  of  a  written 
rental  contract  of  date  December  22,  1916, 
for  the  rental  of  the  farm  for  the  year  1916. 
Appellee  bound  himself  by  one  of  the  provi- 
sions in  the  contract  to  pay  appellant  $776 
for  the  use  of  the  land  for  the  year  1016.  and 
the  right  to  remove  the  bam  from  the  prem- 
ises within  12  months  after  the  expiration  of 
the  lease,  or  by  January  1,  1918.  Over  the 
objection  of  appellant,  appellee  was  permitted 
to  testify  that  the  bam  was  built  under  con- 
tract that  it  should  remain  the  personal  prop- 
erty of  himself  and  partner,  with  the  right 
to  remove  it  from  the  premises  Just  as  other 
|)ersonal  property.  An  exception  to  the  ad- 
missibility of  this  evidence  was  properly  pre- 
served. The  evidence  on  the  part  of  appel- 
lee also  tended  to  show  that  in  December, 

1917,  some  five  days  before  the  time  expired 
under  the  contract  for  moving  the  barn,  ap*- 
pellant  extended  the  time  indefinitely  to  ap- 
pellee for  moving  same.  The  evidence  on  the 
part  of  appellant  tended  to  show  that  the  t>arn 
was  built  upon  the  Idnd  without  any  an* 
derstanding  that  it  should  remain  the  person- 
al property  of  appellee  and  his  partner,  with 
the  right  to  remove  it  from  the  preiniaes  at 
any  time;  also  to  show  that  appellant  never 
extended  the  time  to  appellee  for  removal  be- 
yond January.!,  1917,  the  time  sp^ified'in 
the  contract  Under  the  view  of  this  eourt 
as  to  the  disposition  of  the  case,  we  deem  it 
unnecessary  to  set  out  the  substance  of  the 
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evidonce  responsive  to  the  issues  collateral 
to  the  main  question  involved  on  this. appeal. 

[1  y  2]  The  cause  was  sent  to  the  jury  on  the 
theory  that  if  the  barn  was  ever  personal 
property,  it  was  always  personal  property, 
and  that  appellee  had  a  right  to  remove  it 
even  though  he  did  not  remove  it  by  the  time 
agreed  upon  in  the  wr%ten  lease  for  the  year 
1916.  This  was  error,  because  the  character 
of  such  an  improvement,  or  fixture,  may  be 
determined  by  contract  either  express  or  im- 
plied. The  rule  is  well  settled  in  this  state 
that  such  structures  may  be  treated  either 
as  real  estate  or  personal  prot)erty,  depend- 
ent upon  the  intention  as  to  how  they  shall 
be  regarded  and  treated  by  the  parties  in- 
terested. Markle  v.  Statkhouse,  65  Ark.  23, 
44  S.  W.  808;  Bemis  v.  First  National  Bank, 
63  Ark.  625,  40  S.  W.  127;  Field  v.  Morris, 
95  Ark.  268,  129  S.  W.  54^;  Bache,  Receiver, 
V.  Central  Coal  &  Coke  Co.,  127  Ark.  397, 
192  S.  W.  225,  Ann.  Cas.  1918E,  198.  Appellee 
suggests  that  the  rule  laid  down  is  in  con- 
flict with  the  doctrine  announced  in  the  cases 
of  Buffalo  Zinc  &  Copper  Co.  v.  dale,  206  S. 
W.  661,  Beauchamp  v.  Bertig,  90  Ark.  351. 
119  8.  W.  75,  23  L.  R.  A.  (N.  S.)  659,  and 
Harmon  v.  Kline,  52  Ark.  251,  12  S.  W.  496. 
We  see  nothing  in  them  contravening  this 
rule.  On  the  contrary,  each  of  the  cases  rec» 
ognizes  the  doctrine  that  tenants  must  re- 
move buildings  placed  by  them  upon  leased 
premises  within  the  time  specified  in  their 
leases,  else  they  immediately  become  a  part 
of  the  real  estate  to  which  attached.  The 
written  contract  between  the  parties  in  the 
instant  case  provided  that  the  barn  should 
remain  the  property  of  appellee  until  Janu- 
ary 1,  1917,  if  removed  from  the  premises  by 
that  time,  which  was,  in  effect,  an  expressed 
intention  between  them  that  it  should  be- 
come a  part  of  the  real  estate  if  it  remained 
on  the  premises  thereafter.  The  theory  upon 
which  the  case  was  submitted  to  the  jury 
was  contrary  to  the  plain  terms  of  the  writ- 
ten contract.  The  character  of  the  structure 
or  fixture  having  been  determined  by  an  un- 
ambiguous written  contract  between  the  par- 
ties on  December  22,  1915,  it  was  error  on 
the  part  of  the  court  to  admit  oral  evidence 
tending  to  establish  the  character  or  nature 
thereof  at  a  prior  date.  The  antecedent  oral 
lease  under  which  the  barn  was  built  on  the 
premises  by  appellee  and  his  partner,  and  the 
dispute  between  the  parties,  growing  out  of 
said  contract,  were  merged  into  the  compro- 
mise contract  of  date  December  22,  1915;  so, 
it  was  Improper  to  admit  oral  evidence  con- 
firming or  contradicting  the  unambiguous 
written  contract  Tillar  v.  Wilson,  79  Ark. 
256,  96  S.  W.  381;  Soudan  Planting  Co.  v. 
Stevenson,  83  Ark.  163, 102  S.  W.  1114;  Zear- 
ing  V.  Crawford,  McGregor  &  Camby  Co.,  102 
Ark.  575,  145  8.  W.  226. 

Appellant  also  insists  that  the  alleged 
waiver  on  her  part  of  the  time  specified  in 


the  contract,  in  which  to  removei  the  bam, 
was  void:  First,  because  not  in  writing;  and, 
second,  without  consideration. 

1.  As  to  coming  within  the  statute  of 
frauds  and  therefore  void,  appellant  cites 
section  3656  of  Kirby's  Digest,  which  is  as 
follows: 

"No  contract  for  the  sale  of  goods,  wares  and 
merchandise,  for  the  price  of  thirty  dollars  or 
upward,  shall  be  binding  on  the  parties  unless,, 
first,  there  be  some  note  or  memorandum,  signed 
by  the  party  to  be  charged;  or,  second,  the 
purchaser  shall  accept  a  part  of  the  goods  so 
sold,  and  actually  receive  the  same ;  op,  third, 
shall  give  something  in  earnest  to  bind  the  bar- 
gain, or  in  part  payment  thereof." 

[3]  The  oral  extension  of  time,  if  granted, 
in  which  to  move  the  bam  was  in  no  sense 
a  "sale  of  goods,  wares  and  merchandise," 
and,  therefore,  not  included  In  or  controlled 
by  the  terms  of  the  statute  cited. 

[4]  2.  Neither  was  the  extension  of  time, 
if  granted,  in  which  to  move  the  bam,  void 
for  the  want  of  consideration.  The  detriment 
that  would  have  resulted  to  appellee  in  the 
loss  of  his  right  to  remove  the  bam,  by  rea- 
son of  the  extension  of  time,  if  not  enforced, 
was  sufficient  to  support  the  new  agreement 
for  further  time  in  which  to  move  it.  This 
identical  question  was  involved  in  the  case 
of  Nothwang  v.  Harrison,  126  Ark.  548,  191 
S.  W.  2.  In  upholding  a  contract  for  an  ex- 
tension of  time  to  cut  and  remove  timber 
from  lands  held  under  a  timber  lease,  the 
court  said: 

"An  agreement  as  to  the  time  or  manner  of 
the  exercise  of  some  legal  right  when  so  acted 
upon  that  the  right  has  become  valueless  unless 
it  may  be  enjoyed  pursuant  to  the  agreement  is 
a  sufficient  consideration  to  support  a  contract 
to  that  effect" 

[5]  It  is  also  insisted  by  appellant  the 
court  erred  in  refusing  to  instruct  that  the 
burden  was  upon  appellee  to  prove  that  ap- 
pellant had  waived  her  right  to  the  bam. 
Waiver  is  the  gist  of  this  action.  In  fact,  it 
is  the  only  ground  upon  which  appellee  can 
sustain  his  action  at  all.  The  burden  rests 
upon  him  to  prove  his  case  by  a  preponder- 
ance of  the  evidence.  The  party  asserting 
a  waiver  must  establish  it  by  the  weight  of 
the  evidence.  Beene  v.  Green,  127  Ark.  119, 
191  S.  W.  915. 

[6]  Lastly,  there  appears  to  be  a  difference 
between  learned  counsel  as  to  the  measure 
of  damages  applicable,  in  case  appellee  should 
prevail.  Appellee  is  not  in  a  position  to  make 
use  of  the  bam  while  on  appellant's  land,  nor 
to  move  it  in  its  present  form  to  other  lands 
and  use  it  In  order  for  appellee  to  use  it  as 
a  bam,  it  must  be  torn  down  and  rebuilt  on 
his  own  premises.  In  other  words,  appellee 
can  only  make  use  of  it  when  reduced  to  its 
original  state  of  lumber.  Lumber  would 
have  no  rental  value.  It  follows  that  appel- 
lee could  not  recover  damages  for  the  use  of 
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nonusable  property.  Appellee  could  not» 
therefore,  recover  damages  for  the  loss  of  its 
use.  His  damages  would  consist  of  its  depre- 
ciation in  value  from  the  time  he  attempted 
to  move  it  until  recovery,  with  interest  on  the 
whole  amount  at  the  rate  of  6  per  cent  per 
annum  from  the  date  he  demanded  it  Gob- 
bey  on  Replevin  (2d  Ed.)  p.  492,  §  914. 

For  the  errors  Indicated,  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
triaL 


WOOD  V.  WILLEY  ^  al.  Com'rs.    (No.  79.) 

(Supreme  Court  of  Arkansas.     July  7,  1919.) 

Highways  «=>90--Road  Di8Tbict&— Valid - 
ITT  or  Statute  Cbeating. 
Act  1919,  entitled  "An  act  to  create  Grady 
and  Arkansas  River  Road  Improvement  Dis- 
trict of  Lincoln  and  Jefferson  Conn  tics/'  held 
invalid  because  not  providing  any  means  for 
taxation  of  the  lands  located  in  Jefferson  coun- 
ty; it  being  apparent  from  sections  4,  7,  and 
9,  that  the  act  as  originally  contemplated  in- 
eluded  lands  only  in  Lincoln  county,  and  while 
the  levy  of  taxes  is  ministerial,  yet  the  act  must 
fall,  as  there  was  no  authority  to  county  court 
of  Jefferson  county  to  tax  lands  of  that  county 
embraced  in  the  district 

Appeal  from  Lincoln  Chancery  Ck>urt; 
John  M.  Mliott,  Chancellor. 

Suit  by  C.  B.  Wood  against  G.  W.  Willey 
and  others,  Commissioners,  to  restrain  them 
from  issuing  bonds.  From  a  decree  sustain- 
ing a  demurrer  to  the  complaint,  plaintiff  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

John  F.  Clifford,  of  Little  Bock,  for  ap- 
pellant. 

Rose,  Hemingway,  Cantrell  &  Lough- 
borough, of  Little  Rock,  for  appellees. 

SMITH,  J.  An  act  was  passed  at  the  1919 
session  of  the  General  Assembly  entitled 
"An  act  to  create  Grady  and  Arkansas  River. 
Road  Improvement  District  of  Lincoln  and 
Jefferson  £;ounties."  The  act  defines  the 
territory  which  would  be  benefited  by  the 
proposed  improvement;  the  bulk  of  the  laiids 
being  in  Lincoln  county  and  the  remainder 
in  Jefferson  county.  Appellant  is  the  owner 
of  property  in  the  proposed  district,  and 
brought  this  suit  to  restrain  the  commission- 
ers of  the  district  from  issuing  bonds  to  con- 
struct the  roads  there  proposed.  The  basis 
of  his  attack  on  the  act  is  that  there  Is  a 
legislative  finding  that  the  lands  described, 
which  lie  in  both  counties,  will  be  benefited; 
but  provision  is  made  only  for  taxing  the 
lands  in  Lincoln  county. 

Counsel  for  appellant  says  that  the  act 
creating  the  district  was  evidently  prepared 


with  the  view  to  embracing  only  lands  in 
Lincoln  county,  and  that  it  was  afterwards 
amended  to  include  lands  in  Jefferson  coun- 
ty without  an  alteration  of  its  structure,  and 
that  in  consequence  it  fails  to  make  provi- 
sion for  taxing  the  lands  in  Jefferson  county 
or  collecting  the  tax  if  levied.  Without  con- 
ceding this  to  be  true,  counsel  for  the  com- 
missioners contend  that  it  Is  Immaterial,  if 
true,  as  adequate  machinery  was  provided  by 
the  act  to  enforce  the  payment  of  the  tax 
against  the  lands  in  each  of  the  counties. 

Section  9  of  the  act  provides  that  the  coun- 
ty court  shall,  at  the  time  that  the  assess- 
ment of  the  benefits  is  filed,  enter  upon  its 
records  an  order,  which  shall  have  all  the 
force  of  a  Judgment,  providing  that  there 
shall  be  assessed  upon  the  real  property  of 
the  district  a  tax  sufficient  to  pay  the  es- 
timated cost  of  the  improvement;  and  coun- 
sel for  the  district  says  that  this  section  au- 
thorizes the  county  courts  of  the  respective 
counties  to  levy  the  proportionate  part  of 
the  tax  to  be  paid  by  the  lands  in  each  coun- 
ty, and,  second,  that  if  this  be  not  true,  and 
if  only  the  <!ounty  court  of  Lincoln  county 
is  authorized  to  levy  the  tax,  the  act  should 
not  be  held  invalid  on  that  account,  as  the 
Legislature  might  authorize  any  person  of 
sound  mind  to  levy  the  tax  and  could  there- 
fore constitute  the*county  court  of  Lincoln 
county  as  an  agency  with  that  authority. 
The  correctness  of  these  contentions  pre- 
sent the  issues  to  be  decided. 

There  is  every  Indication  that  this  act  was 
drawn  originally  to  embrace  only  lands  In 
Lincoln  county  and  that  it  was  amended  to 
include  lands  In  Jefferson  county  without 
an  alteration  of  its  structure,  as  contended 
by  counsel  for  appellant  For  instance,  sec- 
tion 4  provides  that  the  commissioners  shall 
file  their  plans,  after  they  have  been  approv- 
ed by  the  state  highway  department,  with 
the  county  clerk  of  Lincoln  county  and  that 
the  county  court  of  that  county  may  ap- 
prove the  report  or  may  change  the  plans  as 
it  finds  necessary.  Section  7  provides  that 
the  assessment  of  benefits  of  said  district 
shall  be  "filed  with  the  county  clerk  of  Lhi- 
coln  county,"  and  that  the  secretary  of  the 
board  of  commissioners  shall  thereupon  give 
notice  by  publication  for  two  weeks  "in  a 
newspaper  published  and  having  a  bona  fide 
circulation  in  that  county." 

The  form  of  this  notice  is  set  out  in  the 
act.  and  concludes  with  the  statement  that— 
"All  persons  wishing  to  be  heard  on  said  as- 
sessment will  be  heard  by  the  commissioners  of 
said  district  at  the  circuit  court  room  at  Star 

City,  in  Lincoln  county,  on  the day  of 

19-." 

No  provision  is  made  for  giving  notice  in 
Jefferson  county.  Section  7  further  provides 
that,  after  the  commissioners  have  met  to 
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equalize  tbe  assessments  pursuant  to  the 
notice  to  that  effect,  their  action  shall  be 
final  "unless  suit  is  brought  in  the  chancer^'; 
court  of  Lincoln  coupty  within  thirty  days 
thereafter  to  set  aside  their  findings." 

As  stated  above,  section  9  provides  that 
the  county  court  shall  at  the  time  that  the 
assessment  of  benefits  is  filed  enter  an  or- 
der upon  its  records  that  there  shall  be  as- 
sessed upon  the  real  property  of  the  district 
a  tax  sufficient  to  pay  the  estimated  cost  of 
the  improvement.  This  can  mean  only  the 
county  court  of  Lincoln  county,  because  the 
assessments  are  filed  there  and  nowhere  else. 
The  language  of  section  10  of  the  act  is  as 
follows : 

"When  levies  of  assessments  of  benefits  are 
made  by  said  county  court,  the  landowners  shall 
have  the  privilege  of  paying  the  same  in  full 
within  thirty  days  after  the  levy  becomes 
final.    •    •    •"  \ 

The  language  quoted  shows  that  action  by 
one  court  only  was  contemplated,  and  this 
view  is  reinforced  by  the  reading  of  section 
11,  as  follows: 

**The  amount  of  the  taxes  herein  provided  for 
shall  be  annually  extended  upon  the  tax  books 
of  the  county.    •    •    • "  ' 


We  conclude,  therefore,  that  the  county 
court  of  Jefferson  county  has  no  function  to 
perform  in  the  creation  of  this  district  or 
the  levy  of  the  tax. 

The  statement  of  counsel  for  the  commis- 
sioners that  the  levying  of  the  tax  is  a  min- 
isterial function  which  may  be  discharged 
by  any  person  of  sound  mind  is  necessarily 
subject  to  the  qualification  that  that  person 
hos  been  thereunto  properly  authorized  to 
levy  the  tax«  So  that,  if  it  be  conceded  that 
the  county  court  of  Lincoln  county  might 
levy  the  tax  on  lands  in  Jefferson  county  If 
authorized  so  to  do  by  the  Legislature,  it  is 
certain  that  it  cannot  do  so  in  the  absence 
of  that  authority.  We  are  not  therefore  call- 
ed upon  to  decide  whether  the  county  court 
of  Lincoln  county  could  be  constituted  nn 
agency  to  assess  all  the  lands  of  the  entire 
district,  as  It  was  in  fact  constituted  an 
agency  to  assess  only  the  lands  in  Lincoln 
county. 

It  follows,  therefore,  that  no  machinery 
has  been  provided  to  assess  against  the  bet- 
terment of  the  Jefferson  county  lands  their 
proportionate  share  of  the  cost  of  the  im- 
provement, and  the  act  necessarily  falls  on 
that  account 

The  decree  of  the  court  below  sustaining 
the  demurrer  to  appellant's  complaint  is 
therefore  reversed,  and  the  cause  will  be  re- 
manded, with  directions  to  overrule  the  de- 
murrer. 


STEWART  T.   STATE.     (No.  99.) 
(Supreme  Court  of  Arkansas.    July  14,  1919.) 

1.  Chattel  Mobtoaoes  «ss>233  —  Transfer 
OF  Property  by  Mobtoaoor  —  Criminal 

ReSPONSIBIUTY— KVIDENCE. 

Evidence  held  to  sustain  a  conviction  of  ex- 
changing or  disposing  of  mortgaged  property,  in 
violation  of  Kirby's  Dig.  §  2011. 

2.  Criminal  Law  ^=»1056(1)  —  Appeai.  — 
Heview—Necessity  of  Exception  to  In- 
struction. 

Exception  not  having  been  saved  to  instruc- 
tion given  by  court  of  own  motion,  ossignment 
of  error  thereto  cannot  be  considered  on  appeaL 

3.  Chattel  Mortgages  ^=>290  —  Transfer 
OF  Property  by  Mortoaqor--Criminal  Re- 
sponsibility—Conditions Precedent. 

It  is  not  necessary  under  Eirby's  Dig.  | 
2011,  as  a  condition  to  conviction  of  mortgagor 
for  disposing  of  mortgaged  propertyv  that  a  de- 
mand be  made  on  him  for  the  debt  or  property, 
or  that  he  refuse  payment  of  the  debL 

Anneal  from  Circuit  Court,  Hempstead 
County;  Geo.  R.  Haynie,  Judge. 

Isaac  Stewart  was  convicted  of  exchang- 
ing and  disposing  of  mortgaged  property,  and 
appeals.    Affirmed. 

Jno.  D.  Arbuckle,  Atty.  Gen.,  and  Robert 
C.  Knox,  Asst  Atty.  Gen.,  for  the  State. 

HUMPHREYS,  J.  Appellant  was  indict- 
ed, tried  and  convicted  in  the  Hempstead 
circuit  court,  at  the  April,  1919,  term  thereof, 
for  exchanging  or  disposing  of  mortgaged 
property,  in  violation  of  sections  2011  and 
2013  of  Kirby's  Digest  of  the  Statutes  of 
Arkansas,  and  his  punishment  fixed  at  six 
months  in  the  penitentiary.  From  the  Judg- 
ment of  conviction,  an  appeal  has  been  reg* 
ularly  prosecuted  to  this  court. 

Attorneys  for  appellant  have  not  favored 
us  with  a  brief;  so  we  are  dependent  upon 
appellant's  motion  for  a  new  trial  for  sug- 
gestions of  error.  The  first  three  grounds 
of  the  motion  are  general,  and  embody  the 
suggestion  that  the  verdict  is  contrary  to  the 
law  and  evidence.  The  other  grounds  are  as 
follows : 

*'(4)  That  the  court  erred  In  its  instruction  to 
the  jury,  on  its  own  motion,  in  behalf  of  the 
state. 

"(5)  That  the  court  erred  in  refusing  to  give 
instruction  No.  1   aakcd  by  the  defendant. 

"(6)  That  the  court  erred  in  refusing  to  give 
instruction  No.  2  as  aslted  by  the  defendant. 

**(7)  That  the  court  erred  in  amending  in- 
struction No.  2  as  it  had  l>cen  prepared  and 
requested  by  the  defendant" 

The  evidence  on  the  part  of  the  state 
showed  that  appellant  executed  a  mortgage 
on  December  18,  1917,  to  the  Briaut  Store 
Conipauy,  a  partnership  in  the  general  mer- 
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cantile  business  at  Hope,  Ark.,  on  two  horses, 
one  black  and  the  other  roan,  and  hts  future 
crop  of  1918,  to  secure  a  loan  of  $50  and  ad- 
vances for  supplies;  that  the  mortgage  was 
filed  for  record  in  the  manner  provided  by 
law ;  that  thereafter  supplies  we^e  furnished 
until  the  indebtedness  amounted  to  $216; 
that,  although  demand  was  made  for  pay- 
ment of  the  indebtedness,  appellant  failed 
to  pay  it,  and,  when  questioned  concerning 
the  whereabouts  of  the  roan  horse,  answered 
that  he  was  in  the  jange;  that  the  roan 
horse  was  of  the  value  of  $100.  Anthony 
Stewart,  a  brother  of  appellant,  testified  that 
ho  saw  appellant  trade  the  roan  horse  off. 
John  and  Dave  Stewaif,  also  brothers  of 
appellant  testified  that  appellant  told  each 
be  bad  traded  the  roan  horse  off. 

[11  It  is  apparent  from  the  summary  of 
the  state's  evidence  that  every  material  alle- 
gation of  the  indictment  was  sustained  by  suf- 
ficient legal,  substantial  evidence;  therefore 
the  verdict  was  not  contrary  to  the  evidence. 

[21  No  exception  was  saved  to  the  instruc- 
tion given  by  the  couit  on  its  own  motion,  so 
the  assignment  of  error  set  up  in  the  fourth 
ground  of  the  motion  for  a  new  trial  cannot 
be  considered  by  this  court. 

[S]  The  fifth  assignment  of  error  consists 
In  the  refusal  of  the  court  to  give  the  follow- 
ing instruction  requested  by  appellant,  to 
wit: 

"You  are  instructed  that  before  you  can  con- 
vict the  defendant  you  must  find  from  the  evi- 
dence beyond  a  reasonable  doubt,  that  he  was 
indebted  to  the  Briant  Store  Company,  that  de- 
mand was  made  on  him  and  paj'ment  refused, 
and  that  he  disposed  of  the  property  with  in- 
tent to  defeat  the  debt" 

This  instruction  Is  erroneous  in  two  partie- 
nlnrs :  First,  it  stated  that  a  demand  for  the 
dfebt  or  horse  was  necessary  before  appellant 
could  have  been  convicted ;  second,  that  the 
mortgagor,  appellant,  must  have  refused  to 
pay  the  Indebtedness  before  he  could  have 
been  convicted.  The  statute  under  which 
appellant  was  Indicted  and  ^convicted  does 
not  require,  as  a  condition  to  conviction  for 
disposing  of  mortgaged  property,  that  a  de- 
mand must  be  made  on  tjbe  mortgagor  for 
the  debt  or  mortgaged  property,  nor  a  re- 
fusal of  payment  of  the  indebtedness  on  his 
part. 

The  sixth  and  seventh  assignments  of  er- 
ror are  that  the  court  erred  in  refusing  to 
give  instruction  No.  2,  as  requested  by  appel- 
lant, and  in  amending  it  The  record  before 
us  does  not  support  these  assignments  of  er- 
ror. The  record  fails  to  show  auy  amend- 
ment or  modification  of  the  instruction  by 
the  court  before  it  was  given.  It  appears 
that  the  instruction  was  given  In  the  form 
asked. 

No  error  appearing,  the  Judgment  Is  af- 
firmed. 


HILGBB  V.  J.  B.  WATKINS  MEDICAL  CO. 
(No.  81.) 

(Supreme  Court  of  Arkansas.     July  7,  1919.) 

1.  Judgment  «=»212— Rendition  in  Vaca- 
tion. 

A  circuit  judge  is  without  authority  to 
render  a  Judgment  in  ordinary  proceedings  in 
vacation. 

2.  Cebtiorabi  ^=»3— Rbixedt  in  Original 
Pbocsedino— Judgment  Entbbed  in  Vaca- 
tion. 

That  a  judgment  entered  in  vacation  was 
actually  rendered  at  a  regular  term  of  circuit 
court,  being  by  direction  of  the  judge  entered 
as  of  a  date  in  term,  cannot  avail  respondent 
in  a  proceeding  on  certiorari  to  the  Supreme 
Court,  bnt  is  only  available  to  such  respondent 
in  a  proceeding  to  correct  the  judgment  by  nunc 
pro  tunc  order  in  the  circuit  court  at  regular 
court  time. 

3.  Certioraei  ^=»C4(1)— Review— Scope  and 
Extent. 

On  certiorari  the  court  will  only  look  to 
the  face  of  the  record. 

4.  Certiorari  ^=>28(2)— GROUNDfr-QuAsniNo 
Judgments  Kendered  in  Vacation. 

The  Supreme  Court  in  its  superintending 
control  over  inferior  courts  will  issue  writs  of 
certiorari  to  quash  judgments  rendered  by  cir- 
cuit judges  or  chancellors  without  authority  in 
vacation. 

Certiorari  to  Circuit  Court,  Cleburne  Coun- 
ty;  J.  M.  Shinn,  Judge. 

Petition  for  certiorari  by  A.  *N.  Hilger 
against  the  J.  R.  Watkins  Medical  Company, 
to  review  action  in  circui't  court  between  the 
J.  R.  Watkins  Medical  Company,  plaintiff, 
and  A.  N.  Hilger  and  others,  defendants,  in 
which  action  the  circuit  court  entered  a 
judgment  for  plaintiff  in  vacation.  Judgment 
rendered  in  vacation  quashed. 

M.  E.  Vinson,  of  Heber  Springs,  and  Troy 
Pace,  of  Little  Rock,  for  ai)pellant 

HUMPHREYS,  J.  A.  N.  Hilger  filed  a 
petition  for  writ  of  certiorari  in  this  court  to 
bring  up  the  proceedings  of  the  Cleburue  cir- 
cuit court  in  the  case  of  the  J.  R.  Watkins 
Medical  CJompany,  Plaintiff,  v.  E.  L.  Gentry, 
J.  E.  Dugger,  and  A.  N.  Hilger,  Defendants, 
alleging  that  a  judgment  was  entered  against 
him  in  said  cause  in  the  sum  of  $909.63,  in 
vacation,  without  authority  of  law;  that 
at  the  time  said  judgment  was  entered,  he 
was  absent  from  the  United  States,  in  the 
United  States',  military  service,  and  that  he 
had  a  meritorious  defense  to  the  action,  in 
that  the  obligation,  upon  which  judgment 
was  rendered  was  changed  in  a  material 
part  after  the  execution  thereof,  without  his 
consent 
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A  writ  was  ordered,  directing  the  circuit 
clerk  of  Cleburne  county  to  certify  to  thla 
court  a  transcript  of  the  proceedings  of  the 
circuit  court  in  said  cause. 

The  substance  of  the  proceedings  certified 
by  the  clerk,  in  response  to  the  writ,  consists: 
First,  of  an  order  made  by  the  circuit  court 
on  March  7,  1919,  which  was  a  day  of  Its 
regular  spring,  1919,  term,  taking  the  above- 
entitled  cause  under  advisement  and  giving 
petitioner,  A.  N.  Hilger,  60  days  within 
which  to  take  and  present  depositions  and 
a  brief  to  the  Judge  of  said  court  in  vaca- 
tion; second,  the  adjournment  of  the  court 
on  March  7,  1919,  until  court  In  course; 
and  third,  an  entry  on  May.  16,  1919,  in  vaca- 
tion, of  a  Judgment  in  favor  of  the  J.  R. 
Watklns  Medical  Company  against  A.  N. 
HUger,  for  $909.63,  with  6  per  cent  in- 
terest thereon  from  March  1,  1917,  until  pay- 
ment of  the  Judgment,  with  direction  by  the 
Judge  that  the  Judgment  be  entered  as  of 
date  March  7,  1919.  The  Judgment  recited 
that  the  cause  was  submitted  upon  the  plead- 
ings and  depositions  of  the  plaintiff  with 
permission  to  A.  N.  Hilger  to  take  and  pre- 
sent depositions  and  brief  in  vacation  to  the 
Judge  vrithin  60  days,  who  should  then  ren- 
der Judgment  as  of  date  March  7,  1919,  and 
that  the  said  A.  N.  Hilger  failed  to  present 
the  depositions  and  brief  within  the  allotted 
time. 

[1]The  petitioner  Insists  that  the  Judg- 
ment is  a  nullity  because  rendered  in  vaca- 
tion. A  circuit  Judge  is  without  authority 
to  render  a  Judgment  in  ordinary  proceed- 
ings in  vacation.  Blffle  v.  Jackson,  71  Ark. 
226,  72  S.  W.  566 ;  Boynton  v.  Ashabranner, 
75  Ark.  415,  88  S.'w.  566,  1011,  91  S.  W. 
20;  Poole  v.  Oliver,  89  Ark.  85,  115  S.  W. 
952 ;  Mell  v.  State,  133  Ark.  197,  202  S.  W. 
33;  State  ex  rel.  Hall  et  al.  v.  Canal  Con- 
struction Co.  et  al.,  134  Ark.  447.  203  S.  W. 
704;   Diffle  v.  Anderson,  208  S.  W.  428. 

[2,3]  The  respondent,  the  J.  R.  Watklns 
Medical  Company,  insists,  however,  that  the 
Judgment  was  actually  rendered  on  the  7th 
day  of  March,  1919,  at  the  regular  spring 
term  of  the  Cleburne  circuit  court.  This 
contention  cannot  avail  in  a  proceeding  on' 
certiorari  to  this  court  It  could  only  avail 
respondent  in  a  proceeding  to  correct  the 
Judgment  by  nunc  pro  tunc  order  in  the  cir- 
cuit court  at  regular  term  time,  which  rem- 
edy is  not  affected  or  precluded  by  this  pro- 
ceeding. On  certiorari,  this  court  can  only 
look  to  the  face  of  the  record.  The  record 
shows  that  the  Judgment  was  rendered  in 
vacation. 

[4]  It  is  also  insisted  by  respondent  that 
certiorari  is  not  the  proper  remedy  in  this 
case.  It  is  true  that  the  writ  of  certiorari 
cannot  be  used  as  a  substitute  for  an  appeal, 
nor  to  correct  mere  errors  in  the  exercise  of 
the  Jurisdiction  of  inferior  courts ;   and  also 


true  that  it  Is  a  discretionary  writ,  but  the 
Supreme  Court,  In  its  superintending  con- 
trol over  Inferior  courts,  will  issue  writs  of 
certiorari  to  quash  Judgments  rendered  by 
circuit  Judges  or  chancellors  without 
authority,  in  vacation.  Ex  parte  Helmert, 
103  Ark.  571,  147  S.  W.  1143;  Bowden  v. 
Wenn,  116  Ark.  310,  173  S.  W.  181. 

It  appearing  from  the  face  of  the  Judg- 
ment herein  that  It  was  rendered  in  vacation 
and  therefore  void,  it  will  be  quashed. 


VIETZ  V.   HAZEN-LrAGRUB  and   SLOVAK 

ROAD  1MPR0VT5:meNT  DIST.  et  al. 

(No.  75.) 

(Supreme  Court  of  Arkansas.     July  7,  1919.) 

1.  Statutes  ^=>64(5)  —  Road  Improvement 
District— Partial  Invalidity. 

Provision  in  a  statute  creating  a  road  im- 
provement district,  which  authorizes  payment 
of  legal  expenses  of  preparing  the  statute  and 
of  other  work  in  promoting  the  formation  of 
the  district  before  the  passage  of  the  statute,  if 
void    and    unenforceable,   does   not  render   the 

whole  statute  invalid. 

♦ 

2.  Highways  <@=s>90  —  Road  Improvement 
Distr;ci^-Time  for  Appeal— Validity  op 
Statute. 

Statute  creating  a  road  improvement  dis- 
trict is  not  void  because  limiting  the  right  of 
appeal  from  a  judgment  of  the  county  court 
to  20  days,  although  the  general  law  allows  6 
months*  time  for  appeal. 

3.  Highways  ^=»90  —  Road  Improvement 
District— Limitations  . 

Statute  creating  a  road  improvement  dis- 
trict is  not  void  because  limiting  the  time  with- 
in which  suit  may  be  brought  relative  to  the 
improvement  district  contrary  to  the  general 
statute  of  limitations. 

4.  Highways  <&=>122  —  Road  Improvement 
District— Foreclosure  of  Tax  Lien. 

The  Legislature  has  authority  to  authorize 
foreclosure  of  a  tax  lien  for  road  improvement 
by  proceedings  in  jprn,  or  by  proceedings  in  the 
nature  of  proceedings  in  rem. 

5.  Highways  <©=>90  —  Road  Improvement 
District  —  Commissioners'  Negligence  — 
Statute. 

Statute  creating  a  road  improvement  district 
is  not  void  because  providing  that  the  commis- 
sioners shall  not  be  liable  for  negligence. 

6.  Highways  ^=>90  —  Road  Improvement 
District— Sale  of  Land&— Statute. 

Statute,  creating  a  road  improvement  dis- 
trict in  its  authorization  of  commissioners  to 
fix  the  terms  for  the  sale  of  lands  which  the 
district  may  acquire,  held  within  the  power  of 
the  Legislature;  there  being  no  constitutional 
restriction  on  its  power  in  the  premises. 
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7.  Statutes  ^=»31— Appboval  bs   Bzeoxt- 

TIVE. 

Statute  creating  a  road  improvement  dis- 
trict held  not  void  on  ground  that  after  the  act 
had  been  passed  by  both  houses  of  the  Iiegis- 
lature  a  protest  was  filed  with  the  Governor 
asking  veto,  hearing  of  such  protest  was  set  for 
certain  day,  and  in  the  interim  the  Governor 
was  absent  and  the  promotors  of  the  act  pre- 
sented the  bill  to  the  Lieutenant  Governor  or 
acting  Governor,  and  induced  him  by  conceal- 
ment to  approve  and  sign  it  before  date  set  for 
hearing. 

8.  Highways  ^=»90  —  Road  Impboyeicbnt 

DiSTBICI^LANDOWNEBS  as  GOMIOSSIONEBS. 

Statute  creating  a  road  improvement  district 
held  not  void  because  naming  as  cimmissioners 
of  the  district  and  ex  officio  assessors  men  who 
were  large  landowners  in  the  district 

Appeal  from  Prairie  Chancery  Court ;  John 
M.  Elliott,  Chancellor. 

Action  by  T.  T.  Vietz  against  the  Hazen- 
Lagrue  and  Slovak  Road  Improvement  Dis- 
trict and  others.  From  decree  dismissing 
the  -cause,  plaintiff  appeals.     Affirmed. 

W,  H.  Gregory,  of  Hazen,  for  appellant. 

Cbas.  B.  Thweatt,  of  Little  Rock,  and  J. 
F.  Hioltzendorff,  of  Hazen,  for  appellees. 

Cooper  Thweatt,  of  De  Vails  Bluff,  an| 
Emerson,  Donham  &  Shepherd,  of  Little 
Bock,  amicl  curiae. 

McCULLOOH,  G.  J.  This  is  an  action  in- 
stituted in  the  chancery  court  of  Prairie  coun- 
ty attacking  the  validity  of  a  special  statute 
enacted  by  the  General  Assembly  of  1919, 
creating  a  road  Improvement  district  in 
Prairie  county.  Act  No.  107,  Session  of 
1919. 

Appellant  owns  property  in  the  district 
and  In  addition  to  the  attack  on  the  validity 
of  the  statute  he  challenges  the  legality  and 
fairness  of  the  assessment  of  benefits  made 
hy  the  commissioners.  The  cause  was  heard 
upon  oral  testimony,  and  there  was  a  decree 
entered  by  the  chancery  court  dismissing  the 
cause  for  want  of  equity.  Another  property 
owner  In  the  district  brought  a  similar  suit 
attacking  the  validity  of  the  statute  on  pre- 
cisely the  same  grounds  as  Involved  in  the 
present  action,  but  that  cause  has  not  been 
decided  below.  Counsel  for  plaintiff  In  that 
suit  have  appeared  here,  however,  and  ask- 
ed leave  to  file  brief,  and  permission  was 
given  for  them  to  do  so,  but  Instead  of  filing 
brief  on  the  merits  of  the  case  they  merely 
filed  an  abstract  of  the  record  In  their  case 
for  the  purpose  of  showing  Identity  of  the 
issues  involved,  and  they  ask  for  the  post- 
ponement of  the  hearing  of  the  present 
case  until  their  case  can  be  brought  here 
on  appeaL  We  see  no  reason  for  post- 
poning the  hearing  of  this  case,  but,  of 
course,  the  conclusion  we  reach  in  the  pres^ 


ent  case  will  not  affect  the  rights  of  the 
litigants  in  another  cause  on  a  different 
state  of  facts.  If  it  is  developed  that  the 
facts  are  different 

The  several  grounds  of  attack  on  the  valid- 
ity of  the  statute  are  summarized  In  the 
briefs  as  follows: 

"(1)  Because  it  authorizes  the  commissioners 
to  pay  expenses  of  preparing  the  act  itself;  (2) 
because  it  limits  the  right  of- appeal  from  a 
judgment  of  a  county  court  to  20  days,  which 
is  contrary  to  the  general  law  of  the  state,  al- 
lowing 6  months'  time  for  appeal;  (3)  because 
it  limits  the  time  within  which  such  suit  may  be 
brought  relative  to  said  improvement  district, 
contrary  to  the  general,  statute  of  limitations; 
(4)  because  it  authorizes  the  commissioners  to 
advertise  and  sell  lands  of  the  district  where 
assessments  have  been  made  and  not  paid  with- 
out bringing  a  proceeding  against  the  owner, 
but  by  description  of  the  land  only ;  (5)  because 
it  authorizes  the  commissioners  to  assess  and 
tax  against  the  property  in  the  district  the  cost 
of  organizing  and  promoting  said  district  even 
though  no  improvements  were  made  thereon; 
(6)  because  it  provides  that  the  commissioners 
shall  not  be  liable  for  negligence;  (7)  because 
it  authorizes  the  commissioners  to  sell  any  land 
which  may  be  purchased  by  the  district  at  any 
price  and  upon  any  terms,  thereby  ignoring  the 
rights  of  property  owners  entirely;  (8)  because 
the  act  was  not  approved  by  the  Governor  as 
required  by  law,  in  that  after  the  act  had  been 
passed  by  both  houses  of  the  Legidature  a  pro- 
test was  filed  with  the  Governor  asking  that  he 
veto  the  same,  the  hearing  upon  the  protest  was 
set  for  a  certain  day,  and  in  the  Interim  the 
Governor  was  absent  from  the  state,  and  the 
promoters  of  the  act,  including  the  representa- 
tive of  Prairie  county  and  one  of  the  commis- 
sioners, will  full  knowledge  of  all  these  facts, 
presented  the  bill  to  the  Lieutenant  Governor 
or  Acting  Governor,  and  induced  him  to  approve 
and  sign  said  bill  before  the  date  set  for  said 
hearing,  concealing  from  him  the  facts,  wiiich 
amounted  to  fraud,  and  said  bill  was  therefore 
not  legally  approved  or  signed  by  the  executive 
of  J;he  state;  (9)  because  each  one  of  the  three 
commissioners  is  a  large  landowner  in  the  dis- 
trict, and  each  one  of  the  commissioners  is  au- 
thorized to  act  as  an  assessor  and  to  act  as  a 
judge  in  passing  on  issues  as  to  the  amount  of 
the  assessments,  which  is  contrary  to  that  clause 
of  the  Constitution  that  no  person  shall  sit 
as  a  Judge  in  his  own  case." 


ri]  Nearly  all  of  the  questions  stated 
above  have  been  expressly  decided  by  this 
court  against  the  contention  of  appellant. 
We  decided  in  the  recent  case  of  McClelland 
V.  Pittman,  213  S.  W.  755,  that  a  provision 
in  a  statute  creating  a  road  Improvement 
district  which  authorizes  payment  of  legal 
expenses  of  preparing  the  statute  and  other 
work  In  promoting  the  formation  of  the 
district  before  the  passage  of  the  statute, 
even  if  void  and  unenforceable,  does  not 
render  the  whole  statute  Invalid.    This  an- 
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ffwers  the  first  and  fifth  grounds  of  attack 
stated  al>ove. 

[2]  The  second  ground  of  attack,  that  the 
limitation  on  the  right  of  appeal  is  void.  Is 
answered  by  the  decision  of  this  court  in  St. 
Louis,  Iron  Bfountnin  &  Southern  Railway 
Co.  y.  Bfaple  Slough  Drainage  District,  211 

s.  w.  lea 

[3]  According  to  the  principles  which  con- 
trol in  that  and  other  cases,  the  third  ground 
of  attack  is  also  untenable.  We  have  re- 
peatedly upheld  a  similar  provision  in  gen- 
eral statutes  with  reference  to  improvement 
districts  In  cities  and  towns. 

[♦1  Tlie  fourth  ground  of  attack  seems 
to  be  that  the  Legislature  has  no  authority 
to  authorize  a  foreclosure  of  a  tax  lien  by 
proceedings  in  rem,  or  by  proceedings  in  the 
nature  of  proceedings  in  rem,  but  we  have 
upheld  such  authority  in  cases  dealing  with 
a  similar  provision  in  other  special  statutes 
creating  Improvement  districts,  as  well  as 
general  statutes  authorizing  organizations 
of  Improvement  districts  in  municipalities. 
McCarter  v.  Nell,  50  Ark.  188,  6  S.  W.  731 ; 
Greenstreet  v.  Thornton,  60  Ark.  369,  30 
S.  W.  347,  27  L.  R,  A.  735;  Ballard  v.  Hun- 
ter, 74  Ark.  174,  85  S.  W,  252. 

[5]  No  reason  is  stated  in  the. brief  why 
we  should  strike  down  the  provision  in  the 
statute  to  the  effect  that  the  commission- 
ers shall  not  be  liable  for  negligence.  Such 
provision  is  found  in  most  of  the  statutes  on 
this  subject  enacted  in'  this  state,  and  no 
attack  has  ever  been  made  on  any  of  the 
statutes  because  of  such  provision.  Commis- 
sioners act  in  a  representative  capacity, 
and  the  question  of  personal  liability  for 
their  own  acts  is  a  matter  which  is  within 
the  control  of  the  Legislature. 

[B]  Neither  is  any  reason  given  why  it  Is 
beyond  the  power  of  the  Legislature  to  au- 
thorize the  commissioners  to  fix  the  terms 
for  the  sale  of  lands  which  the  district  may 
acquire.  That  Is  a  matter  entirely  within 
legislative  control,  and  there  is  no  consti- 
tutional restriction  upon  the  power  of  the 
Legrislnture  in  this  regard. 

[7]  The  eighth  ground  of  attack  cannot  be 
sustained,  as  it  Is  not  within  the  province 
of  the  courts  to  inquire  into  the  motives  of 
the  chief  executive  in  approving  or  disap- 
proving an  act  of  the  General  Assembly. 
The  motives  and  conduct  of  the  chief  execu- 
tive, as  well  as  members  of  the  Legislature, 
are  not  proper  matters  for  review  by  the 
courts  when  they  are  acting  within  the  scope 
of  their  constitutional  function. 


[81  The  last  contention  Is  that  the  act 
is  void  because  it  names  as  the  comralssionera 
of  the  district  and  ex  oflicio  assessors  men 
who  are  large  landowners  in  the  district 
We  decided  In  the  case  of  St  Louis,  Iron 
Mountain  &  Southern  Ry.  Co.  v.  Board  of 
Direitors,  103  Ark.  141,  145  S.  W.  892,  that 
the  fact  that  members  of  the  board  of  com- 
missioners of  an  improvement  district  were 
owners  of  land  in  the  district  did  not  avoid 
the  statute  or  render  the  memt>ers  of  the 
commission  incompetent  to  act 

In  the  attack  on  the  validity  of  the  as- 
sessments of  benefits  numerous  objections 
are  made  with  respect  to  the  failure  of  the 
commissioners  to  comply  with  the  terms  of 
the  statute,  such  as  the  requirement  to  take 
the  oath  of  oflSce  and  of  filing  with  the  coun- 
ty court  plans  and  estimates  and  other  such 
matters,  but  the  record  presented  shows  that 
those  requirements  were  fully  complied  with. 

Other  grounds  for  setting  aside  the  assess- 
ments are  stated  in  the  pleadings  as  fol- 
lows: 

"That  the  commissioners  did  malce,  a  fnir  and 
equitable  assossment  and  assessed  thn  lands  of 
the  commissioners,  J.  F.  Sims  and  I.  T.  Sims,  at 
a  much  lower  basis  and  amount  than  that  as- 
sessed against  the  lands  of  the  plaintifT  nnd  oth- 
er landowners,  taking  into  consideration  the 
amount  of  real  benefits  to  said  lands;  that  the 
commissioners,  after  ai^essing  the  benefits 
against  the  Chicago,  Rock  Islond  A  Pacific 
Railway  Company  and  the  St  Ixtuis,  South- 
western Railway  Company,  voluntarily  decreas- 
ed the  same  to  avoid  litigation  and  prevent  said 
railways  from  instituting  proceedings  to  test 
the  validity  of  the  act  -and  the  proceedings  of 
the  district,  which  reduction  corresponclingly 
increased  the  assessment  against  the  land  of 
the  plaintiflf." 


Oral  testimony  was  heard  by  the  court 
concerning  the  method  of  assessment  and  the 
reasons  for  reducing  the  assessments  of  the 
railway  corporations  mentioned,  and  we  are 
of  the  opinion  that  the  evidence  justified  the 
court  in  refusing  to  declare  the  assessments 
to  be  discriminatory  and  void.  A  discussion 
of  the  testimony  in  detail  would  serve  no 
useful  purpose. 

Upon  the  whole  we  are  unable  to  discover 
any  reasons  for  declaring  invalid  either  the 
statute  Itself  or  any  of  the  proceedings  there- 
under.   The  deci-ee  1b  therefore  affirmed. 

HUMPQUEJYS,  J.,  not  participating. 
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HOLYFIELD  t.  DAVIS  et  al.     (No.  93.) 
(Supreme  Court  of  Arkansas.    July  14,  1019.) 

1.  Banks  akd  Banking  ^3»74.  77(4)— Inrov 
vexcy— \yithdbawal  of  stock— paymexts 
OiTT'  OF  Assets. 

Where  Btockholdeni  knowinar  of  bank's  io- 
solvency  sell  stock  to  r>i^h!er  rind  are  naM  out 
of  bank'R  assets,  the  effect  is  withdrawal  of 
stork  nn  account  of  insolvoncy,  in  fraud  of  crod- 
itors,  and  such  payments  may  be  rrcovorcd  by 
bank's  receiver  for  the  benoflt  of  Its  creditors. 

2.  Banks  and  Banking  $=»77  (4)— Kkceivehs 
-Duty  of. 

^he  receiver  of  an  insolvent  bank  stands  in 
the  place  of  and  represents  such  bank,  and  must 
colloct  nnd  administer  its  assets  for  the  benefit 
of  creditors,  stockholders,  and  all  who  are  in- 
tftrested  in  its  financial  affairs. 

8,  Banks  and  Banking  «=»47(1)— Insolven- 
cy—Stockholders— Contribution. 
Where  a,  stockholder  of  a  bank  paid  a  debt 
of  the  bank,  the  other  stockholders  were  liable 
to  him  for  their  pro  rata  part  of  such  indebted- 
ness, and  it  was  bank  receiver'%  duty  to  require 
stockholders  who  had  not  paid  for  their  stock  to 
make  payment  and  to  require  those  who  had  ilr 
legally  withdrawn  funds  to  make  refund. 

Appeal  from  Benton  ChaBcery  Ck>urt;  Ben 
F.  AIcMahan,  Chancellor. 

Action  by  W,  B.  Holyfleld,  Receiver  of 
Bank  of  Cave  Spring,  agulnst  W.  C.  Davis 
and  others.  Judgment  of  dismissal,  and 
plaintinr  appeals.  Reversed  and  remanded, 
with  directions. 

This  action  was  instituted  on  January  25, 
1915,  by  W.  B.  Holyfleld,  as  receiver  of  the 
Bank  of  Cave  Springs,  against  W.  C.  Davis 
and  others. 

It  is  alleged  In  the  complaint  that  the 
Bank  of  Cave  Springs '  was  ai^  Arkansas 
banking  corporation  and  that  on  the  1 1th 
day  of  May,  1011,  the  same  was  insolvent; 
that  W.  Cb  Davis  and  others,  naming  them, 
were  stockholders.  After  naming  the  various 
parties  and  the  number  of  shares  held  hy 
each,  and  the  par  value  thereof,  it  is  further 
alleged  that,  on  the  10th  day  of  Bfny,  1011, 
the  Bank  of  Cave  Springs  was  indebted  to 
the  Judsonio  State  Bank  in  the  sum  of  $2,- 
500,  evidenced  by  its  promissory  note,  exe- 
cuted in  June,  1010,  bearing  interest  at  the 
rate  of  10  per  cent  per  annum ;  that  on  that 
date  the  stockholders  named  in  the  com- 
plaint imssed  a  resolution,  canceling  the  cer* 
tifieates  of  stock  and  directing  that  the 
stockholders  be  repaid  in  cash  the  amount 
of  stock  subscribed  and  paid  for  by  them, 
and  that  the  notes  be  returned  to  those  who 
bad  executed  notes  for  their  stock;  tliat, 
pursuant  to  this  resolution,  each  of  tlie 
stockholders  named  received,  througii  the 
cashier  of  the  Bunk  of  Cave  Springs,  assets 
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belonging  to  the  bi^nk  eqnivafent  to  tne 
amoimt  of  stock  subscribed  for  by  him :  that 
by  this  act  of  the  stockholders  the  Bunk  of 
Cave  Springs  was  rendered  insolvent;  that 
E.  R.  Hughes  who  was  president  of  the  Bank 
of  Cave  Springs,  individually  indorsed  the 
note  that  was  executed  by  the  Bank  of  Cave 
Springs,,  to  the  Judsonia  State  Bank,  and 
that,  on  the  0th  day  of  October,  1011,  Hughes, 
for  the  purT)ose  of  taking  up  the  |2,500  note 
and  the  overdraft  due  from  the  Bank  of 
Cave  Springs  to  the  Judsonia  State  Bank, 
executed  his  promissory  note  In  the  sum 
of  $3,561.67,  due  on  the  0th  of  April,  1012, 
bearing  interest  at  the  rate  of  10  per  cent, 
per  annum ;  that  this  note  was  executed  un- 
der a  contract  with  the  Judsonia  State  Bank 
whereby  it  agreed  to  assign  to  Fluirhes  the 
original  bank  note,  which  had  been  in- 
dividually indorsed  by  him,  and  also  tli^ 
overdraft  which  he  had  assumed  for  the 
purpose  of  enabling  hlra  to  collect  the  same; 
that,  subsequent  to  October  0,  1011,  the  Jud- 
sonia Shate  Bank,  in  due  course  of  business, 
sold  the  note  of  $.1,561.67,  executed  by  Hughes, 
and  also  its  note  and  overdraft  for  like 
amount  against  the  Bank  of  Cave  Springs, 
to  the  Pangbum  State  Bank;  that  the  I*ang- 
bum  State  Bank  thereafter  recovered  Judg- 
ment against  Hughes  on  said  note  in  the 
sum  of  $8,831.50;  that  Hughes  brought  suit 
in  the  chancery  court  and  had  a  receiver 
appointed  for  the  Bank  of  Cave  Springs,  and 
as  n  result  of  that  suit  Holyfleld  was  ap- 
pointed receiver,  and  as  such  brings  this 
suit;  that  Hughes  executed  all  of  the  notes 
mentioned  for  the  benefit  of  the  insolvent 
Bank  of  Cave  Springs  and  its  stockholders; 
and  that  the  Pangbum  State  Bank,  which 
had  obtained  the  Judgment  In  the  chancery 
court  against  Hughes,  should  be  subrogated 
to  the  rights  of  Hughes;  and  that  the  de- 
fendants, the  stockholders  named,  should  be 
required  to  pay  the  amount  of  their  Judgment 
to  the  receiver  for  the  use  and  beneflt  of 
the  Pangbum  State  Bank  and  other  claim- 
ants against  the  Bank  of  Cave  Springs.  The 
prayer  was  for  a  Judgment  against  each  of 
the  defendants  In  the  sum  of  the  par  value 
of  their  several  certificates  of  stock,  which 
sums  are  designated. 

Tho  nnswer  denied  all  the  material  al- 
legations of  the  complaint,  and,  among  other 
things,  alleged  that — 


''If  E.  R.  Hughes  executed  any  note  to  the 
Judsonia  State  Bank,  it  was  exeented  by 
Huizhes  voluntarily,  and  that  neither  the  Hank 
of  Cave  Springs  nor  any  of  the  defeudauts  were 
liable  for  the  note." 


R  R.  Hughes  was  one  of  the  original  de- 
fendants to  this  action.  He  died,  and  the 
cause  has  not  been  revived  as  to  him. 

Witness  J.  N.  Rachels  testified,  .in  part: 
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"I  know  personally  that  the  assignment  made 
by  the  Jndsonia  State  Bank  to  E.  R.  Hughes 
of  the  $2,500  note  and  the  overdraft  of  $893 
was  made  solely  for  the  purpose  of  concentrat- 
ing the  indebtedness  of  the  Bank  of  Gave  Springs 
as  near  as  possible  to  enable  Mr.  Hughes,  who 
was  on  the  ground,  to  proceed  with  the  litiga- 
tion for  the  benefit  of  the  Judsonia  State  Bank 
and  its  assignee,  and  I  further  know,  it  was 
never  intended  that  Mr.  Hughes  should  have 
any  right,  title,  or  interest  in  or  to  the  $2,500 
not^  or  the  overdraft  account  In  fact,  Mr. 
Hughes  was  a  joint  maker  on  the  $2,500  note 
with  the  Bank  of  Cave  Springs,  and  as  president 
of  the  bank  was  liable  for  the  overdraft,  and  his 
note  for  $3,561.67,  and  that  the  vendor  note  on 
the  Texas  lands  was  given  as  additional  security 
for  the  Bank  of  Gave  Springs'  indebtedness  and 
to  stay  suit,  or  rather  to  delay  the  bringing 
of  suit,  for  a  period  of  12  months." 

"He  further  testtfied: 

"In  October,  1911,  I  came  to  Cave  Springs 
to  see  E.  R.  Hughes,  as  president  of  the  Bank 
of  Cave  Springs,  and  J.  6.  McDaniel,  as  its 
cashier,  with  complaints  in  hand  to  file  against 
them  in  favor  of  the  Judsonia  State  Bank.  Aft* 
er  some  discussion,  Hughes  reached  the  conclu- 
sion that  he  was  liable  for  the  whole  of  the  in- 
debtedness of  the  Bank  of  Gave  Springs  to  the 
Judsonia  State  Bank,  which  was  $3,561.67,  and 
he  offered  to  execute  his  personal  note  for  that 
amount,  on  condition  that  we  delay  the  bringing 
of  the  suit  for  6  months  and  transfer  to  him 
the  original  note  of  the  Bank  of  Cave  Springs 
for  $2,500  and  the  overdraft  account  of  $893. 
This  deal,  however,  was  not  closed  up  at  that 
time,  but  conditionally  ^agreed  upon  with  the  un- 
derstanding that  I  would  submit  the  proposition 
to  the  Judsonia  State  Bank,  and  Mr.  Hughes 
wrote  a  letter  to  the  Judsonia  State  Bank,  out- 
lining the  proposition  and  urging  the  bank  to 
accept  the  settlement,  and  after  some  delay  the 
Judsonia  State  Bank  did  accept  the  matter  of 
settlement  and  transfer  by  indorsement  without 
recourse  of  both  the  $2,500  note  and  the  over- 
draft account  It  was  distinctly  understood, 
however,  that  no  amount  of  said  indebtedness 
should  be  assigned  to  E.  R.  Hughes  as  his,  prop- 
erty, but  assigned  to  him  as  our  trustee,  or 
agent,  for  collection,  and  he  immediately  after 
he  had  executed  the  note  for  $3,561.67  went  with 
me  to  the  office  of  L.  H.  McGill  representing 
the  matter.  In  the  interim,  some  time  between 
that  visit  and  another  visit  in  April,  the  Jud- 
sonia State  Bank  sold  and  assigned  the  E.  R. 
Hughes  note  for  $3,561.67  and  the  Gave  Springs 
Bank  note  for  $2,500  and  interest,  and  the  Gave 
Springs  Bank  overdraft  for  $893,  to  the  Pang- 
bum  State  Bank  for  a  consideration  of  $3,600 
at  the  time  paid." 

Witness  Rachels  further  testified  that 
Hughes  recognized  the  Pangbum  State  Bank 
as  the  legal  holder  of  his  personal  paper, 
and  also  the  legal  holder  of  the  $2,500  note 
and  overdraft  of  the  Bank  of  Gave  Springs, 
and  that  Hughes  wrote  Harry  Churchill,  who 
was  president  of  the  Panghurn  State  Bank, 
tu  that  effect    He  further  testified: 

"At  the  time  of  purchase  of  the  Hughes  note 
by   the   Panghurn    State   Bank   and   Judsonia 


State  Bank,  the  Pangburn  State  Bank  was  not 
personally  acquainted  with  said  E.  R.  Hughes, 
and  it  knew  at  said  time  that  the  Bank  of  Cave 
Springs  was  defunct." 

Witness  was  asked  why  the  Pangburn 
State  Bank  would  purchase  the  note  under 
such  circumstances,  and  answered: 

'The  Pangbum  State  Bank  knew  under  the 
law  that  the  stockholders  would  be  liable  for  the 
payment  of  the  same." 

Witness  Ergenbright,  who  was  the  presi- 
dent of  the  Judsonia  State  Bank,  testified 
that  he  had  been  in  the  banking  business  for 
ten  years,  at  Judsonia.  He  corroborated  sub- 
stantially the  testimony  of  witness  Rachels. 
He  stated  that  the  Judsonia  State  Bank 
delivered  to  Hughes  the  $2,500  note  and 
overdraft  account  at  the  time  he  executed 
his  individual  note  to  the  Judsonia  State 
Bank  to  enable  him  (Hughes)  to  hold  the 
notes  and  overdraft  and  sue  the  stockholders 
of  the  Bank  of  Cave  Springs  and  collect  for 
the  account  of  the  Judsonia  State  Bank. 
Hughes  promised  to  have  the  affairs  of  the 
Bank  of  Cave  Springs  placed  in  the  hands  of 
a  receiver,  and  to  make  the  collections  in 
that  way.  He  brought  suit  and  had  the  re- 
ceiver appointed.  He  also  testified  that  the 
note  of  the  Bank  of  Cave  Springs  to  the 
Judsonia  State  Bank,  for  $2,500,  and  the 
overdraft  account  of  $893  were,  assigned  to 
Hughes  without  recourse,  on  or  about  the 
23d  day  of  October,  1911,  and  that  the  note 
given  to  the  Judsonia  State  Bank  by  Hughes 
for  $3,561.67  was  also  assigned  to  the  Pang- 
burn  State  Bank  without  recourse.  The 
$2,500  note  and  the  overdraft  were  in  the 
hands  of  Hughes,  to  be  collected  for  the  ac- 
count of  the  Judsonia  State  Bank  at  the 
time  same  were  sold  to  the  Pangbum  State 
Bank. 

Harry  Churchill  testified  that  he  was 
president  and  business  manager  of  the  Pang- 
burn  State  Bank  in  October,  1911,  and  April, 
1912;  that  he  was  authorized  to  buy  and 
sell  notes;  that  he  purchased  for  his  bank, 
through  Ergenbright  from  the  Judsonia 
State  Bank,  the  note  given  by  B.  It  Hughes 
for  $3,561.67,  Including  the  note  of  $2,500, 
executed  by  the  Bank  of  Gave  Springs  and 
indorsed  by  E.  R.  Hughes,  and  the  overdraft 
account  against  said  bank  of  $893;  that  he 
purchased  the  same  in  the  ordinary  course 
of  business ;  that,  at  the  time  he  purchased 
the  note,  the  Judsonia  State  Bank  and  the 
Panghurn  State  Bank  had  no  connection 
whatever.  The  Pangbum  State  Bank  paid 
face  value  for  the  Hughes  and  Gave  Springs 
indebtedness.  The  Hughes  note  and  the 
Cave  Springs  note  and  overdraft  were  pur- 
chased as  the  same  indebtedness  at  the  same 
time.  Pangbum  State  Bank  brought  suit 
against  Hughes  on  his  personal  note,  and 
included  the  note  of  the  Bank  of  Cave 
Siprings  and  the  overdraft,  for  the  reason 
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that  Hughes  was  preparing  to  make  the 
collections  out  of  the  stockholders  through 
the  receiver.  The  Panghurn  State  Bank  paid 
the  costs  and  lawyers^  fees  to  have  the  Bank 
of  Cave  Springs,  through  Hughes,  placed  In 
the  hands  of  a  receiver.  He  further  testified 
he  pever  saw  Mr.  Hughes,  and  had  never 
had  a  letter  direct  from  him  with  reference 
to  the  matter. 

There  was  introduced  aa  evidence  the 
proceedings  in  the  chancery  court,  wherein' 
the  Pangburn  State  Bank  was  the  plaintiff, 
and  E.  R.  Hughes  and  others,  among  them 
the  receivers  of  the  Bank  of  Gave  Springs, 
were  defendants.  The  receivers  of  the  Bank 
of  C&ve  Springs  were  also  cross-complain- 
ants. There  was  a  decree  rendered  in  that 
case  in  favor  of  the  Pangburn  State  Bank 
against  Hughes,  in  the  ium  of  $3,831,  which 
decree  was  to  bear  interest  .at  the  rate  of  10 
per  cent  No  decree  was  rendered  in  favor 
of  the  plaintiff  against  the  Bank  of  Cave 
Springs  for  the  amount  of  the  $2,500  note 
and  overdraft  of  $893,  and  the  cross-com- 
plaint of  the  receivers  of  the  Bank  of  Cave 
Springs  was  dismissed  for  want  of  equity. 
There  was  considerable  testimony  as  to  the 
stock  subscriptions  and  the  amount  of  stock 
owned,  which  we  will  not  set  forth  for  rea- 
sons stated  in  the  opinion.  The  testimony 
was  exceedingly  voluminous,  and  we  will  not 
set  it  out  further  in  detalL  The  court  found 
that  there  was  no  equity  in  the  plaintifTs 
complaint,  and  entered  decree  dismissing 
same,  from  which  is  this  appeal.  Other 
facts  stated  in  the  opinion. 

C.    M.    Rice,    of   Bentonvllle,    and   J.    N. 
Rachels,  of  Searcy,  for  appellant. 
Appellees  pro  se. 

wood;  J.  (after  stating  the  facts  as 
above).  It  was  proved  that  the  Bank  of  Cave 
Springs  was  duly  incorporated  and  the  ap- 
pellees, among  others,  are  put  down  as  the 
stockholders,  together  with  the  number  of 
shares  owned  by  each,  as  appears  from  the 
certificate  required  to  be  filed  by  the  presi- 
dent and  directors  of  the  corporation,  and 
which  was  filed  for  record  on  the  10th  day  of 
September,  1909,  with  the  county  clerk.  Sec- 
tion 845;  Kirby's  Digest.  ' 

The  testimony,  as  set  forth  in  the  above 
statement,  tends  to  prove  that  the  Bank  of 
Cave  Springs  became  indebted  to  the  Jud- 
spnia  State  Bank,  as  evidenced  by  a  note, 
which  was  executed  by  the  Bank  of  Cave 
springs  for  $2,500,  and,  also,  its  overdraft 
for  $893 ;  that  E.  R.  Hughes,  the  president  of 
the  Bank  of  Cave  Springs,  afterwards  exe- 
cuted his  individual  note  to  cover  the  sum  to- 
tal of  this  indebtedness,  at  which  time  the 
Judsonia  State  Bank  delivered  to  him  the  $2,- 
500  note  and  overdraft  account,  and  Indorsed 
the  $2,500  note  without  recourse,  and  that 
afterwards  the  Judsonia  State  Bank  trans- 


ferred the  individual  note  of  B.  R.  Hughes, 
and  also  the  note  of  the  Bank  of  Cave 
Springs  and  its  overdraft,  to  the  Pangburn 
State  Bank  for  the  sum  of  $3,600. 

Counsel  for  the  appellees  contend  that  the 
stockholders  are  not  liable  for  the  indebted- 
ness of  the  Bank  of  Cave  Springs  to  the  Jud- 
sonia State  Bank,  because  the  latter  bank 
accepted  Hughes'  personal  note  with  collat- 
eral security  for  the  amount  of  the  indebted- 
ness represented  by  the  note  and  overdraft, 
and  transferred  said  note  to  Hughes  with- 
out recourse,  and  also  its  overdraft  account. 
Prof.  Tiedeman  in  his  work  on  Commercial 
Paper,  at  section  260,  says: 

"When  an  indorsement  is  made  Vithout  re- 
course' the  indorser  relieves  himself  of  all  lia- 
bility for  the  dishonor  of  the  paper.  But,  what- 
ever popular  impression  it  may  produce,  such 
an  indorsement  is  not  recognized  in  law  as  hav- 
ing cast  any  suspicion  upon  the  character  of  the 
paper,  or  the  financial  responsibility  of  the  par- 
ties to  it" 


While  the  words  "without  recourse"  tend 
to  show  that  the  Judsonia  State  Bank,  the 
payee  of  the  note,  had  accepted  the  Individu- 
al note  of  Hughes  in  payment  of  the  note  of 
the  Bank  of  Cave  Springs  and  had  transfer- 
red its  title  in  such  note  to  Hughes,  yet  the 
testimony  set  forth  in  the  statement  shows 
that  such  was  not  the  purpose  of  the  indorse- 
ment, but,  on  the  contrary,  the  preponder- 
ance of  the  evidence  shows  that  the  purpose 
of  the  delivery  of  the  note  and  overdraft  ac- 
count to  Hughes  was  to  enable  him  to  make 
collection  of  the  same  from  the  Bank  of  Cave 
Sprfngs  and  its  stockholders,  and  that  the  in- 
dividual note  executed  by  him  was  given,  not 
for  the  purpose  of  paying  off  an  indebtedness 
of  the  Bank  of  Cave  Springs  to  the  Judsonia 
State  Bank,  but  for  the  purpose  of  becoming 
a  Joint  maker  and  jointly  liable  for  such  in- 
debtedness. 

We  are  convinced  that  the  title  to  the  note 
executed  by  the  Bank  of  Cave  Springs  to  the 
Judsonia  State  Bank,  and  also  the  overdraft 
account,  was  not  transferred  by  the  above 
transaction  to  Hughes.  But,  if  we  were  mis- 
taken in  this,  the  appellant  could  still  main- 
tain this  suit,  for  there  is  no  testimony,  what- 
ever in  the  record  to  show  that  either  Hughes 
or  the  Bank  of  Cave  Springs  has  paid  the 
note  and  overdraft  account.  Even  if  it  were 
proved  that  Hughes  had  paid  the  note,  he 
was  but  a  Joint  maker,  and  the  Bank  of  Cave 
Springs  would  still  be  liable  to  his  estate  be- 
cause the  debt,  as  represented  by  the  note 
and  overdraft,  was  primarily  its  obligation. 
It  must  be  remembered  that  this  is  a  suit  by 
the  receiver  of  th6  insolvent  Bank  of  Cave 
Springs  to  recover  the  assets  of  such  bank, 
alleged  to  have  been  illegally  withdrawn  by 
its  stockholders. 

[1]  Where  stockholders  of  a  banking  cor- 
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porntlon,  knowing  that  tbe  bank  is  Insolvent, 
sell  their  stock  to  the  cashier  and  are  paid 
out  of  the  bank's  assets,  the  effect  of  the 
transaction  is  a  witlidrawal  of  their  stock 
from  the  bank  on  account  of  its  insolvency  in 
fraud  of  creditors,  and  such  payments  may 
be  recovered  by  the  receiver  of  the  bank  for 
the  benefit  of  it  creditors.  Corn  v.  Skillern, 
75  Ark.  148,  87  S.  W.  142,  See  34  Cyc  401, 
and  cases  there  cited. 

[2,  3]  The  receiver  of  an  insolvent  bank 
stands  in  the  place  of  and  represents  such 
bonk.  He  must  collect  and  administer  its  as- 
sets for  the  benefit  of  creditors,  stockholders, 
and  all  who  are  interested  in  the  financial 
aftairs  of  the  corporation.  Jordan  v.  Harris, 
08  Ark.  200,  135  S.  W.  830.  Even  if  the  testi- 
mony had  shown  that  Hughes  had  paid  the 
.  debt  of  the  Bank  of  Cave  Springs  to  the  Jud- 
sonia  State  Bank,  the  other  stockholders 
would  be  liable  to  him  for  their  pro  rata  part 
of  such  indebtedness,  and  a  stockholder  is 
entitled  to  have  the  liability  of  other  stock- 
holders enforced,  and  the  directors  have  no 
right  to  cancel  the  note.  It  would  be  the 
duty  of  the  receiver  of  the  bank  to  require 
the  stockholder  who  had  not  paid  for  his 
stock  to  pay  for  the  same  and  to  require  those 
who  had  illegally  withdrawn  funds  to  re- 
fund the  same.  Bank  of  Des  Arc  v.  Moody, 
110  Ark.  39,  IGl  S.  W.  134 ;  34  Cyc.  supra. 

Now,  the  undisputed  testimony  shows  that 
at  tlie  time  of  the  institution  of  this  suit  the 
Bank  of  Cave  Springs  was  insolvent,  and  that 
there  was  an  outstanding  indebtedness 
against  it.  This  being  true,  such  of  the  ap- 
pellees, who  were  stockholders,  who  had 
wrongfully  withdrawn  the  funds  paid  for 
their  stock,  or  who  were  indebted  for  stock 
subscribed,  were  liable  pro  tanto  to  the 
creditors  of  the  insolvent  bank. 

It  follows  that  the  court  erred  in  dismiss- 
ing the  appellant's  complaint  for  want  of 
equity. 

There  was  testimony  tending  to  prove  that 
certain  stockholders  turned  their  stock  cer- 
tificates back  to  the  cashier,  and  that  he  re- 
turned notes,  that  had  been  given  for  stock, 
to  the  parties  who  gave  them,  and  also  re- 
funded money  that  had  been  paid  by  certain 
stockholders  for  stock. 

There  appears  to  be  some  uncertainty  and 
confusion  in  the  record  as  to  the  precise  ac- 
tion taken  by  the  stockholders  and  as  to  who 
were  the  stockholders,  and  the  number  of 
shares  of  stock  held  by  those  who  were  stock- 
holders and  as  to  the  notes  that  were  return- 
ed and  the  amount  of  money  that  was  re- 
funded, and  to  whom. 

Inasmuch  as  the  cause  must  be  reversed, 
we  will  leave  this  matter  open  for  further 
proof  and  a  determination  of  the  trial  court 

The  decree  is  reversed,  and  the  cause  will 
be  remanded,  with  permission  to  the  parties. 


if  they  so  elect,  to  take  further  testimony, 
and  for  such  other  proceedings  as  may  be 
necessary  according  to  law  and  not  lucon* 
sistent  with  this  opinion,  v 


MILWEB  ct  aL  v.  TRIBBLB.     (No.  70.) 
(Supreme  Court  of  Arkansas.     July  7,  1010.) 

1.  HiORWATs     ^=^90  —  Road  Improvement 
DiSTBiCT— Statute— Vali  dity. 

Act  of  General  Assembly  of  1919,  entitled 
"an  act  to  create  Horatio  and  pastern  Road 
Improvement  District  of  Sevier  County,"  is  un- 
constitutional, in  that  it  includes  in  the  district 
an  entire  section  situated  at  a  distance  of  five 
miles  from  the  remaiqing  lands  dosoribcd  in  the 
act  and  constituting  the  body  of  the  district, 
and  does  not  include  the  intervening  lands, 
thereby  discriminating  between  landowners  who 
derive  benefit  from  the  improvement. 

2.  Statutes   ^=201  —  Construction  —  Un- 
ambiguous Statute. 

The  language,  ''section  18,  township  9 
south,  range  32  west,"  in  act  of  General  As- 
sembly of  1919  entitled  "An  act  to  create  Ho- 
ratio and  Eastern  Road  Improvement  District 
of  Sevier  County,"  is  unambiguous,  and  the 
court  cannot  substitute  for  the  section  named 
the  intervening  section,  which  is  not  named, 
nor  say  that  tlie  Legislature  intended  to  include 
the  intervening  section. 

3.  Statutes   «=»64(5)— Invalit>itt  in  Part. 

The  provision  of  act  of  General  Assembly 
of  1019  entitled  "An  act  to  create  Horatio  and 
Eastern  Road  Improvement  District  of  Sevier 
County,"  including  section  18,  township  9 
south,  range  32  west,  five  miles  from  the  body 
of  the  district,  is  not  independent  of  the  other 
portion  describing  the  boundaries  of  the  dis- 
trict, and  the  whole  act  must  be  held  void. 

Humphreys,  J.,  dissenting. 

Appeal  from  Sevier  Chancery  Court;  Jas. 
D.  Shaver,  Chancellor. 

Action  by  T.  S.  Tribble  against  W.  W.  Mil- 
wee  and  others.  Decree  for  plaintiff,  and  de- 
fendants appeal.     Affirmed. 

Rose,  Hemingway,  Cantrell  &  Loughbor^ 
ough,  of  Little  Rock,  and  J.  S.  Lake,  of  Da 
Queen,  for  appellants. 

B.  E.  Isbell,  of  De  Queen,  for  appellee. 

WOOD,  J.  The  General  Assembly  at  its 
session  of  1919  passed  an  act  entitled  *'An  act 
to  create  Horatio  and  Eastern  Road  Improve^ 
ment  District  of  Sevier  County.'*  Included  In 
the  above  district  are  the  lands  embraced  in 
section  18,  township  9  south,  range  32  west. 
This  land  is  situated  a  distance  of  five  miles 
from  the  other  lands  described  in  the  act. 
All  the  lands  of  the  district,  except  that 
above  described,  constituted  a  compact  body; 
the  lands  being  contiguous. 


^=:9For  oilier  casea  see  same  topic  and  KEV-t*! UMBER  In  all  Key-Numbered  Dlgestb  and  Indexes 
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The  appellee,  a  landowner  of  the  district, 
Insstituted  this  action  against  the  appellants, 
as  couimissfoners  of  the  district,  setting  np 
that  the  act  was  nnconstitntional  and  void, 
and  prayed  that  the  appellants,  as  the  com- 
misaioners  of  the  district,  be  enjoined  from 
proceedinj:  ander  the  act.  The  appellants  de- 
mnrred.  The  demurrer  was  overruled.  The 
appellants  stood  on  the  demurrer,  and  a  de- 
cree was  entered  in  favor  of  the  appellee  per- 
petually enjoining  the  commissioners  from 
proceeding  under  the  act,  from  which  decree 
is  this  appeal. 

[i]  The  act  is  unconstitutional  and  void  be- 
cause, as  shown  by  the  allegations  of  the  com- 
plaint, it  contains  nn  entire  section  "which  is 
situated  at  a  distance  of  five  miles  from  the 
remaining  lands  described  in  the  act  and  con- 
stituting the  body  of  the  district,"  and  ex- 
dudes,  or  rather  does  not  include,  the  lands 
Intervening. 

(21  The  government  method  of  designating 
the  land  is  adopted  in  the  act.  and  the  lan- 
guage "section  18,  township  9  south,  of  range 
32  west,*'  is  unambiguous.  We'Cannot,  there- 
fore, substitute  for  the  section  named  the  in- 
tervening section,  which  is  not  named,  and 
say  that  the  legislature  intended  to  include 
the  latter,  and  not  the  former,  nor  can  we 
say  that  the  Legislature  Intended  to  include 
the  intervening  section. 

It  is  impossible  that  the  lands  in  section  IS, 
and  the  other  lands  five  miles  distant,  consti- 
tuting the  main  body  of  the  dLstrlct.  would  be 
benefited,  while  the  intervening  lands  receive 
no  benefit  whatever.  The  act,  therefore,  up- 
on its  face  shows  an  arbitrary  discrimination 
between  the  landowners,  who  necessarily  de- 
rive benefit  from  the  Improvement.  The 
cnse,  under  the  facts,  comes  strictly  within 
the  rule  announced  in  the  reeent  case  of 
Heinemann  v.  Swentt,  130  Ark.  70,  75,  196  S. 
W.  931,  933.    In  that  case  we  said: 

"Words  of  description  employed  by  the  Inw- 
malcers  cannot  he  varied,  and,  reading  the  de- 
scription literally,  we  find  a  statute  which  is 
so  arbitrary  and  discriminatory  on  its  face  that 
it  is  void." 

[31  There  is  an  independent  section  of  the 
act  under  review,  which  provides: 

"If  for  any  reason  any  provision  of  this  act 
shall  be  hold  to  be  nnconstitntional,  it  shall  not 
affect  the  remainder  of  the  act,  but  the  act,  in 
so  far  as  it  is  not  in  conflict  with  the  Consti- 
tution, shall  be  suffered  to  stand." 

Appellant  contends  that  under  this  provi- 
sion the  lands  five  miles  distant  from  the 
main  body  of  the  district  should  be  stricken 
ont  The  contention  cannot  be  sustained,  for 
the  i-easons  given  in  Heinemann  v.  Sweatt, 
supra,  as  follows: 

"The  doctrine  cannot  be  applied,  however.  In 
a  case  like  this,  which  affects  the  validity  of  an 
assessment  of  lands  according  to  legislative  de- 
termination.   We  most  treat  the  statute  as  a 


determination  by  the  Legislature  that  it  Is  ap- 
propriate and  just  to  impose  the  cost  of  the  im- 
provement upon  all  of  the  tracts  of  land  in- 
cluded in  the  district,  and  if  we  strike  out  one 
of  the  tracts  we  vary  the  legislative  decision 
and  impose  an  additional  burden  on  the  other 
lands  described." 

The  provision  including  the  section  US, 
township  9  south,  range  32  west,  is  not  inde- 
pendent of  the  other  portions  of  the  section 
describing  the  boundaries  of  the  district,  and 
it  is  so  interlocked  and  connected  with  the 
other  provisions  of  the  statute  that  it  cannot 
be  eliminated  without  imposing  an  additional 
burden  upon  the  landowners  In  the  portion  of 
ihe  district  remaining. 

The  decision  in  Snetzer  v.  Gregg,  129  Ark. 
542,  196  S.  W.  925.  L.  R.  A.  1917F,  999,  is  not 
applicable,  because  it  was  based  on  a  dilTer- 
ently  worded  statute  and  related  to  a  dilTer- 
ent  state  of  facts.  The  statute  In  that  case 
authorisced  the  assessment  of  both  real  and 
•personal  property  in  a  district,  but  declared 
that.  If  the  assessment  on  one  class  of  prop- 
erty should  be  Judicially  decided  to  be  void, 
it  shcgild  not  affect  the  validity  of  assess- 
ments on  the  other  class  of  property.  That 
was  an  attempt  on  the  part  of  the  I^egisla- 
ture  to  impose  assessments  on  a  class  of  prop- 
erty which,  according  to  our  decision,  could 
not  be  taxed  under  the  Constitution  for  lo- 
cal Improvements;  but  the  lawmakers  de- 
clared in  advance,  if  the  attempt  proved  in- 
effectual, their  intention  to  exercise  the  pow- 
er to  the  extent  that  it  actually  existed.  In 
other  words,  in  construing  the  statute  and 
testing  its  validity,  we  stnick  out  the  void  pro- 
vision for  the  assessment  of  personal  proper- 
ty, and,  pursuant  to  the  express  declaration 
of  the  lawmakers  as  to  their  purpose,  we  up- 
held the  valid  provision  for  the  assessment  of 
real  property. 

In  the  present  case  we  do  not  and  cannot, 
strike  anything  from  the  statute,  for  it  is 
void  as  a  w»hole.  The  Inclusion  of  section  18 
constituted  a  legislative  finding  that  the 
tract  will  be  benefited  by  the  improvement, 
and  the  implication  necessarily  follows  that 
the  intervening  omitted  lands  will  also  be 
benefited.  The  statute  Is  void,  not  because 
it  includes  section  18,  but  because,  while  In- 
cluding this,  it  excludes  the  intervening 
lands;  and  it  is  not  a  case  where  only  a  part 
of  a  statute  is  void,  but  one  where  the  whole 
Is  void,  for  the  reason  that  the  Legislature 
has  omitted  lands  which,  according  to  its 
own  findings,  will  necessarily  receive  benefits 
from  the  improvement. 

The  decision  of  the  chancery  court  ia  there- 
fore correct,  and  it  is  affirmed. 

HUMPHREYS,  J.  (dissenting).  The  Inclu- 
sion of  lands  in  section  18,  township  9  south, 
range  32  west,  which  are  five  miles  from  the 
other  lands  embraced  in  the  district,  does  not 
evidence  an  intention  to  include  intervening 
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lands,  If  the  lands  in  said  section  were  includ- 
ed through  a  clerical  error.  If  included 
through  a  misprision,  it  follows,  as  a  matter 
of  course,  that  the  Legislature  never  intended 
to  include  the  lands  between  said  section  and 
the  main  body  of  lands  embraced  in  the  dis- 
trict This  is  the  very  point  at  issue  in  this 
case,  and  the  court  should  have  determined 
the  issue  one  way  or  the  other,  before  finding 
that  the  Legislature  intended  to  include  the 
intervening  lands.  The  rule  announced  in  the 
case  of  Heinemann  v.  Sweatt  was  based  upon 
the  fact  that  the  Legislature  really  intended  to 
Include  the  lands  not  adjacent  to  other  lands 
embraced  in  the  district ;  and  the  intent  was 
not  determined  from  the  mere  inclusion  of 
the  remote  territory,  but  from  a  reading  of 
the  whole  act.  In  rendering  the  opinion  in 
the  case  of  Heinemann  v.  Sweatt,  130  Ark. 
70,  196  S.  W.  031,  the  court  took  occasion  to 
say: 

"The  method  of  description  adopted  by  the 
Legislature  does,  indeed,  indicate  an  Intention 
to  embrace  all  the  lands  abutting  on  ,the  west 
side  of  the  road,  and  this  would  indicate  that  a 
mistake  was  made  in  describing  a  portion  of 
section  26,  instead  of  a  portion  of  sectiSn  28; 
but  it  is  quite  a  different  question  for  us  to 
undertake  to  treat  this  as  merely  a  clerical  er- 
ror, and  undertake  to  correct  the  error  by  sub- 
stituting a  description  of  land  which  the  fram- 
ers  of  the  statute  entirely  omitted.  We  may  be 
fully  satisfied  that  the  Legislature  intended  to 
describe  section  28,  but  yet  we  are  powerless 
to  correct  the  error,  for  the  simple  reason  that 
to  do  so  would  be  purely  a  matter  of  legisla- 
tion on  our  part.  That  would  constitute  an 
amendment  of  the  statute  to  conform  to  what 
we  conceive  to  be  the  legislative  intent.  In  oth- 
er words,  the  case  presents  a  situation  where 
we  are  reasonably  certain  that  the  language 
used  does  not  express  the  legislative  will,  yet 
we  ap»  not  at  liberty  to  substitute  the  lan- 
guage which  we  think  will  express  it." 

In  the  instant  case  a  substitution  of  one 
tract  for  another  is  not  required.  There  is 
nothing  in  the  act  to  indicate  an  intention  to 
include  all  the  lands  on  any  particular  side 
of  a  road  or  other  monument,  as  in  the  case 
of  Heinemann  v.  Sweatt,  supra.  So  the 
lands  in  said  section  18  can  be  eliminated  un- 
der the  rule  that  they  were  included  by  mis- 
take, or  by  clerical  error.  Of  (course,  if  it 
were  necessary  to  substitute  other  lands  to 
carry  out  the  purpose  or  intent  of  the  Legis- 
lature, such  act  on  the  part  of  the  court 
would  be  a  form  of  legislation ;  but  it  is  in 
no  sense  legislation  to  treat  the  inclusion 
of  lands  in  said  section  18  as  a  clerical  error. 
I  do  not  question  the  soundness  of  the  doc- 
trine announced  in  Heinemann  v.  Sweatt,  su- 
pra, but  I  think  the  application  of  the  doc- 
trine to  the  facts  in  this  case  clearly  errone- 
ous. 

I  also  think  the  act  should  be  upheld  under 
the  doctrine  announced  in  the  case  of  Snetzer 


V.  Gregg,  129  Ark.  542, 196  S.  W.  925,  L.  R.  Al 
1917F,  999.  The  provision  including  section 
18,  township  9  south,  range  32  west,  is  inde- 
pendent of  the  other  portions  of  the  section 
describing  the  boundaries  of  the  district.  It 
may  be  eliminated,  because  included  through 
a  clerical  error,  leaving  intact  all  the  lands 
intended  by  the  Legislature  to  be  embraced 
in  the  district.  The  act  itself  provided  for 
just  such  a  contingency  as.  we  have  here,  in 
the  following  language: 

"If  for  any  reason  any  provision  of  this  act 
shall  be  held  to  be  unconstitutional,  it  shall  not 
affect  the  remainder  of  the  act,  but  the  act  in 
so  far  as  it  is  not  in  conflict  with  the  Consti- 
tution, shall  be  suffered  to  stand." 

For  the  reasons  given,  I  think  the  decree 
should  be  reversed,  and  the  act  declaned 
vaUd. 


SANDERS  V.  BERRY.     (No.  96.) 
(Supreme  Court  of  Arkansas.    July  14,  1919.) 

1.  Appeal  and  Ebbob  ^=»893(2)— Chancebt 
Cases. 

Chancery  cases  are  tried  de  novo  on  appeal. 

2.  Fbaud  ^=s>33— Action  fob  Damao]c& 

The  law  requires  good  faith  in  every  busi- 
ness transaction,  and  does  not  allow  one  party  to 
intentionally  deceive  another  by  making  false 
representations  or  by  concealments;  the  party 
so  doing  being  liable  in  deceit  for  damages. 

3.  Fbaud  ^=s»55— Evidence. 

In  an  action  based  on  fraud,  plaintiff  should 
be  permitted  to  thoroughly  sift  the  transaction 
and  to  explore  the  entire  field  and  to  show  any 
conduct  and  circumstance  from  which  an  infer- 
ence of  fraud  may  be  legally  inferred. 

4.  Bbokebs  «=»94  —  Compensation  —  Lien — 
Rights  against  Thibd  Pbbson. 

Where  a  broker  .brought  a  landowner  and 
a  corporation  together,  and  a  lease  of  the  land 
was  made  to  Uie  corporation,  together  with  an 
option  to  purchase,  the  broker  to  have  a  certain 
commission  if  the  corporation  exercised  its  op- 
tion, a  sister  of  a  stockholder,  who  controlled 
the  corporation  could  purchase  the  land  for  her 
own  use  and  benefit  without 'the  land  being  bur- 
dened with  a  lien  for  the  broker's  commission. 

5.  Brokers  «=»106— Compensation— Fraud— 
Sufficiency  of  Evidence. 

In  an  action  by  a  broker  against  a  pur- 
chaser of  land  to  have  a  lien  declared  on  the 
land,  there  having  been  an  agreement  by  the 
grantor  to  pay  the  broker  a  certain  commission, 
if  a  corporation  leasing  the  land  should  exer- 
cise an  option  to  purchase  the  land,  evidence 
held  sufficient  to  warrant  the  chancellor  in  find- 
ing that  the  sale  to  the  grantee  was  colorable 
merely,  and  that  the  real  sale  was  to  grantee's 
brother,  who  was  the  major  stockholder  in  the 
lessee  corporation. 
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G.  Bbokebs  ^=»106— Action  to  Recover  Goh- 

PENSATION   —   CONSPISACY   —   BUBDEN      OF 

Pboo#: 

In  an  action  by  a  broker  to  have  a  lien  de- 
clared on  land  for  a  certain  commission  on  the 
ground  that  a  transfer  of  the  land  was  collusive 
and  for  the  purpose  of  defrauding  him  of  his 
commission,  the  burden  was  upon  the  broker 
to  sjiow  concerted  action  and  collusion  on  the 
part  of  the  grantee  and  other  defendants;  the 
broker's  claim  being  that  the  grantee  was  pur- 
chasing for  another,  a  transfer  to  whom  would 
entitle  the  broker  to  the  commission. 

7,  Evidence  ^=»253(2)  —  Declarations  op 
Conspirators— A  dmissibilitt. 
When  the  connection  of  individuals  to  ac- 
complish a  fraud  is  shown,  every  act  and  decla- 
ration of  each  member  of  the  conspiracy  in  pur- 
suance of  the  original  concerted  plan  and  with 
reference  to  the  common  object  is,  in  contempla- 
tion of  the'^law,  the  act  and  declaration  of  them 
all,  and  is  original  evidence  against  each  of 
them. 

Appeal  from  Marion  Chancery  Court;  B. 
F.  McMahan,  Chancellor. 

Suit  by  J.  C.  Berry  against  Mabel  A. 
Sanders  and  others.  Decree  for  plaintift, 
and  defendant  named  appeals.    Affirmed. 

J.  C.  Berry  brought  this  suit  In  equity 
against  liabel  A.  Sanders,  Jas.  C  Ley,  J.  M. 
Goldman,  A.  B.  Hamilton,  P.  R.  Papin,  A. 
W.  Sanders,  P.  J.  Gllbranlt,  F.  E.  Newberym, 
W.  S.  Dennison,  and  N.  I.  Reiter,  to  recover 
a  commission  alleged  to  be  due  him  under 
a  contract  with  Jas.  C.  Ley  for  the  sale  of 
certain  mining  lands  and  mining  improve- 
ments in  Marlon  county.  Ark.,  by  Ley  to 
Mabel  A.  Sanders,  and  to  have  a  lien  de- 
clared on  the  lands  to  the  extent  of  his  com- 
mission. 

A  demurrer  was  sustained  to  the  original 
complaint,  and  the  plaintiff  filed  an  amended 
complaint.  A  demurrer  was  again  Interposed 
by  Mabel  A.  Sanders  to  the  amended  com- 
plaint, and  the  court  dismissed  the  case  as 
to  all  of  the  defendants  except  Jas.  O.  Ley 
and  Mabel  A.  Sanders. 

In  July,  1915,  Jas.  C.  Ley  resided  in  Mar- 
ion coxmtjf  Ark.,  and  owned  200  acres  of 
land  in  said  county,  and  operated  a  zinc  mine 
thereon.  He  owned  valuable  machinery  and 
buildings,  etc.,  used  in  connection  with  the 
operation  of  the  mine  which  were  affixed  to 
the  soil.  On  the  3d  day  of  July,  1015,  Ley, 
by  a  contract  in  writing,  leased  the  lands 
and  mine  to  A.  B.  Hamilton  and  J.  M.  Gold- 
man. The  lease  contained  an  option  clause 
under  which  the  lessees  had  the  right  to 

C chase  the  land  at  any  time  within  one 
r  for  the  sum  of  $20,000,  and  it  was 
agreed  that,  should  the  sale  be  consummated 
under  the  option,  all  inoneys  payable  on  the 
royalties  under  the  provisions  of  the  lease 
and  on  the  purchase  price  of  the  lands  should 
be  paid  to  the  credit  of  Jas.  C.  Ley  in  the 
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bank  of  Yellville,  Ark.  It  was  further  pro- 
vided that  the  lease  should  remain  in  forco 
for  one  year  from  the  date  thereof. 

Jas.  C.  Berry  was  the  agent  of  Ley  in  mak« 
ing  the  contract,  and  procured  Hamilton  and 
Goldman  to  execute  it  In  order  to  pay  him 
for  his  services.  Ley  executed  in  his  favor, 
the  following  instrument: 

"YeUviUe,  Ark.,  July  3,  1915. 

*'Bank  of  Yellville:  You  are  hereby  author- 
ized, in  case  I,  James  C.  Ley,  effect  a  sale  of 
the  northeast  quarter  of  the  northeast  quarter, 
section  6,  township  19  north,  range  17  west, 
the  north  half  of  the  northwest  quarter  of  sec* 
tion  5,  township  nineteen  and  south  half  south* 
west  quarter,  section  32,  township  20  north, 
range  17  west,  under  a  lease  and  option  this  day 
executed  to  A.  B.  Hamilton  and  J.  M.  Gold- 
man or  their  successor  and  assigns,  to  pay  out 
of  any  money,  paid  into  the  bank  on  purchase 
of  said  lands,  to  J.  C.  Berry,  the  sum  of  $2,000 
(two  thousand  doUcurs)  as  commission  for  serv- 
ices rendered  in  connection  with  the  making  of 
such  sale. 

*'In  event  of  failure  of  sale  of  the  property, 
I  agree  to  pay  and  authorize  the  bank  to  pay 
J.  C.  Berry  one  per  cent,  on  all  royalties  paid 
on  ores  mined  and  sold  from  said  property  un- 
der such  lease.** 

The  lease  and  the  contract  to  pay  Ber- 
ry, together  with  other  papers  pertaining  to 
the  transaction,  were  put  in  a  wrapper  and 
placed  in  the  Bank  of  Yellville.  The  follow- 
ing indorsement  was  written  on  the  wrap- 
per: . 

"These  title  papers  (deeds,  patents  and  ab- 
stracts) are  the  property  of  James  C.  Ley  of 
Dodd  City,  Arkansas,  and  by  directions  of  both 
parties  to  a  mining  lease  and  option  executed  on 
the. 3d  day  of  July,  1915,  by  James  C.  Ley 
to  J.  M.  Goldman  and  A  B.  Hamilton  are  de- 
posited in  escrow  in  the  Bank  of  Yellville  to  re- 
main pending  negotiations  for  purchase  un- 
der said  option;  if  lands  are  purchased  under 
option,  deeds  and  abstracts  to  be  delivered  to 
Goldman  and  Hatnilton  by  their  successors,  oth- 
erwise to  be  returned  to  Ley,  July  5,  1916." 

The  lease  and  option  were  duly  assigned 
by  A.  B.  Hamilton  and  J.  M.  Goldman  to  the 
St.  Louis  Zinc  &  Lead  Company  on  the  2d 
day  of  August,  1915.  This  corporation  was 
organized  for  that  purpose,  and  immediately 
w.ent  into  iwssession  of  the  property,  and 
spent  about  $5,000  in  making  additional  im- 
provements thereon.  A.  W.  Sanders,  a  broth- 
er of  the  defendant,  Mabel  A.  Sanders,  was 
the  largest  stockholder  In  the  St.  Louis  Zinc 
&  Lead  Company. 

J,  C.  Berry  was  the  principal  witness  for 
himself.  He  testified  substantially  as  fol- 
lows : 

I  am  acquainted  with  only  a  part  of  the  de- 
fendants, namely,  Jas.  C.  Ley,  A.  B.  Hamilton, 
J.  M.  Goldman,  A.  W.  Sanders,  N.  I.  Reiter, 
and  P.  R.  Papin.  I  do  not  know  Mabel  A. 
Sanders.  I  took  A.  B.  Hamilton  and  J.  M. 
Goldman   to   the  Nakomis   mine,   the  property 
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in  controversy,  and  together  with  Jaa.  0.  Ley 
we  weut  over  all  the  property,  examined  the 
mill  and  all  the  machinery  in  the  mill  We 
went  to  the  shafts  and  different  prospects  that 
had  b(*en  shown  upon  the  property.  We  went  to 
the  store  building  and  looked  over  the  mine 
supplies.  Hamilton  and  Goldman,  after  thor- 
oughly examining  the  property,  entered  into 
the  luase  and  option  contract  which  is  the  basis 
of  this  lawsuit.  Some  time  during  the  fall  Ley 
came  to  me  and  wanted  me  to  see  some  parties 
interested  in  the  lease  and  see  if  we  could  not 
arrange  a  loan  on  the  property.  All  of  the  par- 
ties interested  except  Ley  and  myself  were  non- 
residents of  the  state.  N.  I.  Reiter  became  the 
mannger  of  the  mine  for  the  lessee.  I  told  Ley 
I  did  not  think  the  parties  would  lend  him  any 
money,  and  he  never  had  any  conversation  with 
me  in  regnrd  to  the -sale  until  December  10, 
1915.  at  which  time  N.  I.  Reiter,  A.  W.  Sanders, 
and  J.  C.  Ley  registered  at  my  hotel  and  stop- 
ped there  for  a  day  or  two.  The  next  morning 
Ley  said  that  Reiter  and  Sanders  were  down 
there  to  look  over  the  papers  in  the  bank  and 
verify  the  papers  in  escrow  there.  He  further 
stated  to  me  that  he  was  going  to  make  a  sale  of 
the  property,  and  that  I  would  get  the  amount  of 
my  commission  as  agreed  upon.  I  told  him  that 
would  be  all  right.  Mr.  Reiter  and  Mr.  Sanders 
never  said  anything  to  me  at  that  time  as  to 
what  their  business  was  in  Yellville.  I  have 
never  seen  Mr.  I-.ey  since  that  day.  During  the 
latter  part  of  December,  1915,  Reiter  brought 
a  deed  down  from  Ley  to  Mabel  A.  Sanders  to 
the  property  in  question,  and  filed  it  for  record. 
I  learned  from  Reiter  then  that  Ley  had  con- 
veyed the  property  to  Mabel  A.  Sanders  by  a 
quitclaim  deed.  Reiter  also  stated  that  be  was 
the  agent  of  Mabel  A.  Sanders,  and  had  ne- 
gotiated the  title  for  her,  and  that  A.  W.  Sand- 
ers did  not  know  anything  about  the  deal.  He 
also  stated  that  I  was  taken  care  of  in  the 
deal,  and  that  my  commissions  would  be  paid. 
He  told  me  that  Mr.  R.  A.  Grund  of  St.  Louis 
was  Mabel  A.  Sanders'  attorney,  and  that  he 
had  drawn  up  the  papers  for  her.  Reiter  con- 
tinued to  manage  the  mine  after  Ley  conveyed 
the  property  to  Rlabel  A.  Sanders,  but  there- 
after be  acted  for  her  instead^ of  for  the  lessee. 
The  lessee  abandoned  its  lease*  after  the  convey- 
ance by  Ley  to  Mabel  A.  Sanders. 

P.  T.  Glass  was  cashier  of  the  bank  of 
Yellville  at  the  time  the  lease  and  other 
papers  were  put  in  the  bank,  and  tlie  Instruc- 
tions to  the  bank  were  filed  with  the  papers. 
He  testiflad  that  on  or  about  December  10, 
1915.  Mr.  Ley,  Mr.  Reiter,  and  Mr.  Sanders 
all  three  came  to  the  bank  for  the  purpose 
of  examining  these  papers  and  spent  the 
greater  part  of  nn  afternoon  and  some  of  the 
following  forenoon  In  making  the  examina- 
tion; that  he  was  in  St.  Louis  from  the  11th 
to  the  17th  day  of  December,  1915,  and  in 
tw6  or  three  days  after  he  got  there  J.  M. 
Goldman  came  to  the  hotel  where  be  was 
stopping,  and  told  him  to  tell  J.  G.  Berry 
that  there  was  a  scheme  to  beat  him  out  of 
his  commission  on  the  sale  of  the  Nakomis 
mine;  that  he  told  Berry  about  this. 

W.  E.  Layton  was  the  president  of  the 
bank  of  Yellville  and  a  brother-in-law  of  J. 


C.  Berry.  According  to  his  testimonj,  Mr. 
Ley,  Mr.  Reiter,  and  Mr.  iA.  W.  Sanders  call- 
ed at  the  bank  for  the  purpose  of  examining 
the  papers  relating  to  the  lease  and  option 
for  the  sale  of  the  mine,  and  the  papers  were 
turned  over  to  them  for  their  inspection. 
They  came  back  the  second  time  and  examin- 
ed the  papers.  Mr.  Ley  told  me  in  the  pres- 
ence of  Mr.  Reiter  and  Mr.  Sanders  that' Mr. 
Berry  would  be  cared  for  according  to  the 
contract  they  had  made  with  him.  They 
said  they  were  here  for  the  purpose  of  dos- 
ing a  deal  for  the  sale  of  the  property.  Mr. 
Ley  went  far  enough  to  say  that  unless  Mt. 
Berry  was  taken  care  of  in  the  matter  he 
would  not  sell  it 

Mabel  A.  Sanders  was  a  witness  for  her- 
self. Her  deposition  was  taken  on  inter- 
ro^tories  and  cross-interrogatories  at  T/OS 
Angeles,  Cnl.,  where  she  resides:  Her  testi- 
mony is  substantially  as  follows: 

I  am  a  sister  of  A.  W.  Sanders  and  my  resi- 
dence is  1^8  Angeles,  Cal.  I  was  in  the  city 
of  St.  Louis,  Mo.,  in  December,  1915,  visiting 
my  brother,  A.  W.  Sanders.  During  the  first 
part  of  December,  1915,  J.  G.  Ley  came  to  my 
brother's  bouse  in  St.  Louis,  and  my  brother 
introduced  him  to  me.  Ley  wanted  to  borrow 
some  money  on  a  zinc  and  lead  mine  which  he 
owned  in  Arkansas,  but  my  brother  would  not 
let  him  have  it.  Ley  then  went  to  Chicago 
for  the  purpose  of  borrowing  money  on  the 
mine,  but  was  unable  to  do  so.  When  he  re- 
turned to  St.  Louis  he  tried  to  sell  me  the  prop- 
erty. My  brother  told  me  that  be  was  a  stoclc- 
holder  in  a  corporation  which  was  operating  the 
mine  under  a  lease  for  one  year,  and  that  it 
had  an  option  to  purchase  the  property  during 
the  year.  Ley  offered  me  the  property  for  |8,- 
000.  My  brother  told  me  all  about  the  option 
contract  his  company  had,  and  advised  me  to 
buy  the  mine,  saying  that  it  was  worth  what 
his  company  had  agreed  to  pay  for  it.  Ley  also 
advised  me  to  buy  the  mine,  and  said  that  it 
would  be  a  splendid  investment.  On  the  8th 
day  of  December,  1915,  I  got  a  ten  days  op- 
tion in  writing  from  Ley  for  the  purchase  of  the 
mine.  My  attorney  sent  ray  brother  to  Yell- 
ville to  compare  the  copies  of  the  abstract  and 
lease  and  option  held  by  the  Bank  of  Yell- 
ville. Upon  his  return  I  consummated  the  sale 
with  Mr.  Ley,  and  paid  him  $8,000  in  cash 
for  the  property.  I  had  no  agent.  1  made  the 
deal  myself  direct  with  Mr.  Ley  in  my  attor- 
ney's office  in  the  city  of  St.  Louis.  My  attor- 
ney was  not  the  attorney  for  the  lessee  of  the 
mine,  but  was  an  attorney  who  sometimes  trans- 
acted private  business  for  my  brother.  I  pur- 
chased the  property  for  myself  with  my  own 
money.  I  bought  the  property  because  I  thought 
it  was  a  fine  investment  and  the  chance  of  a 
lifetime  to  make  some  quick  money.  I  purchased 
the  property  from  Mr.  Ley  because  I  believed 
him,  and  believed  that  it  was  a  good  buy,  and 
especially  so  on  account  of  the  lease  and  op- 
tion to  the  St.  Louis  Zinc  &  Lead  Company. 
My  brother  also  believed  it  would  be  a  fine  buy 
for  me.  Both  my  brother  and  Mr.  Reiter  told 
me  it  was  fine  property.  Before  I  purchased 
the  property  Mr.  Reiter  was  managing  it  for 
the  lessee.     My  brother  was  the  chief  stock- 
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holder  in  the  corporation  operating  the  mine  un- 
der the  lease.  After  I  acquired  the  property, 
Mr.  Reiter  remained  in  poesession  fur  the  St. 
Louia  Zinc  &  Lead  Company  until  it  failed  to 
go  on  with  the  work.  He  did  do  some  bnsineaa 
for  me  in  relation  to  the  property  such  aa  pay- 
ing the  taxes,  etc    Soon  after  I  purchased  the 


Sanders,  and  that  the  conveyance  of  the 
property  to  Mabel  Sanders  was  colorable 
merely  for  the  purpose  of  defrauding  tlie 
plaintiff,  Berry,  out  of  his  commissions  in 
the  sale  of  the  property.  The  law  requires 
good  faith  in  every  business  transaction,  and 


property  t^e  lessee  surrendered  the  possession  ^o^s  not  allow  one  party  to  Intentionally^  de- 
ol  it  to  me,  and  Reiter  became  my  manager  in  ' 
operating  the  mine.  During  the  time  the  lessee 
was  operating  the  mine  I  was  informed  that  its 
engineer  was  wasting  a  large  amount  of  money 
on  the  mine.  My  lawyer  requested -my  brother 
to  compare  copies  of  the  title  papers  and  es- 
crow agreement  with  the  originals  in-  the  Bank 
of  Yellville.  Mr.  Roiter  and  Mr.  Ley  were 
going  back  to  the  mine,  and  went  with  my 
brother  to  Yellville.  My  brother  reported  that 
the  papers  were  true  copies.  Ley  executed  a 
quitclaim  deed  to  me  to  the  lyopcrty  in  con- 
troversy. He  also  executed  a  bill  of  sale  to  the 
machinery  and  other  property. 


It  was  shown  in  evidence  by  the  plaintiff 
that  he  was  informed  that  there  was  a 
fraudulent  scheme  on  foot  to  cheat  him  out 
of  his  commission,  and  that  his  attorney 
wrote  to  Ley  and  to  the  other  parties  inter- 
ested with  regard  to  the  matter.  Reiter  had 
informed  Ley  that  R.  A.  Grund  of  St.  Louis, 
Mo.,  wna  the  attorney,  for  Mnbel  A.  Sanders, 
and  a  letter  was  then  written  to  him.  He 
answered,  pleadinf?  the  press  of  bu.«?lness  en- 
gagements, and  put  Berry  off  until  he  could 
examine  the  matter  and  let  him  know  the 
facts  thoroughly.  In  the  meantime,  after  re- 
ceiving the  money,  Ley  left  the  country,  and 
has  not  been  back  since. 

i>ther  facts  will  be  stated  and  referred  to 
in  the  onlnion. 

The  chancellor  found  that  the  conveynnce 
by  liey  to  Mabel  A.  Sanders  was  a  simulated 
one,  and  that  it  wns  made  to  her  for  the 
benefit  of  her  brother,  who  was  the  real  par- 
ty in  the  transaction,  in  order  to  defraud 
Berry  out  of  his  commission  under  the  lease 
and  option  contract.  The  defendant  Mabel 
A.  Sanders  has  appealed. 

Williams  &  Seawel,  of  Yellville,  for  ap- 
I)ellant. 
J.  C.  Floyd,  of  YellFille,  for  appellee. 

HART,  J^  (after  stating  the  facts  as 
above).  [11  It  is  first  insisted  by  counsel 
for  the  defendants  that  the  court  erred  In 
certain  respects  In  its  ruling  on  the  plead- 
ings. But  little  need  be  said  in  regard  to 
this  phase  of  the  case.  Chancery  cases  are 
tried  de  novo  on  appeal.  The  amended  com- 
plaint is  too  long  to  set  out  at  length  in  this 
opinion.  We  have  carefully  considered  its 
provisions,  however,  and  have  reached  the 
conclusion  that  the  allegations  are  broad 
enough  to  warrant  the  relief  granted  by  the 
chancellor,  provided  they  are  established  by 
a  preponderance  of  the  evidence. 

[2-5]  The  principal  issue  in  the  case  is 
whether  or  not  the  proof  shows  that  the  real 
transaction   was  between   Ley  and  A.   W. 


ceive  another  hy  making  false  representa- 
tions or  by  concealments.  Fraudulent  schemes 
are  usually  planned  in  secret  and  executed 
in  the  dark.  For  this  reason  it  is  oftentimes 
a  mutter  of  great  diftlcutty  to  determine 
what  one*s  motive  may  have  been  for  this 
or  that  particular  action.  What  you  do  and 
not  what  you  say  is  often  the  key  to  oi)en 
the  door  of  your  mind.  Therefore,  upon  the 
issue  of  fraud,  such  as  here  raised,  the 
plaintiffs  should  be  permitted  to  thoroughly 
sift  the  transaction  and  to  explore  the  en- 
tire field  and  to  show  any  conduct  and  cir- 
cumstances from  which  an  inference  of 
fraud  may  be  legally  inferred.  It  has  been 
said  that  falsehoods  are  the  ghosts  of  truth; 
the  masks  of  faces.  Another  philosopher  has 
said  that  a  lie  always  needs  a  truth  for  a 
handle  to  it.  The  truth  of  these  maxims 
is  well  illustrated  in  the  case  at  bar.  It  is 
not  to  be  doubted  that  Mabel  A.  Sanders  had 
the  right  to  purchase  the  property  in  ques- 
tion for  her  own  use  and  benefit,  and  that  if 
she  did  so  the  property  should  not  be  bur- 
dened with  a  lien  for  Berry's  commission. 
The  bald  testimony  of  Mabel  A.  Sanders 
tends  to  show  that  §he  purchased  the  prop- 
erty in  good  faith  for  an  investment:  but 
when  her  testimony  is  read  and  considered 
from  its  four  corners,  the  court  thinks  it  is 
contradictory  and  inconsistent  with  itself, 
and,  when  viewed  in  the  light  of  the  atten- 
dant circumstanced,  warranted  the  chancellor 
in  finding  that  the  sale  to  her  was  colorable 
merely,  and  that  the  real  sale  was  to  her 
brother  A.  W.  Sanders;  the  title  being  put 
In  her  name  for  the  purpose  of  defrauding 
Berry  out  of  his  commission  in  niaking  the 
sale. 

16,7]  Mabel  A.  Sanders  lived  in  Los 
Angeles,  Cal.,  and  wns  on  a  visit  to  her  broth- 
er In  St.  Louis,  Mo.,  when  her  connection 
with  the  transaction  commenced.  She  had 
never  heard  of  the  Nakomis  mine,  and  did 
not  know  any  of  the  parties  connected  there- 
with, except  her  brother.  She  first  said  that 
her  brother  told  her  about  a  company  in 
which  he  was  the  principal-  stockholder, 
leasing  the  land  for  one  year  and  taking  an 
option  for  the  sale  of  it  for  the  same  time 
for  the  sum  of  $20,000.  She  stated  that  he 
told  her  that  it  w^ould  be  a  good  way  for  her 
to  make  money  quickly,  because  his  com- 
pany would  likely  exercise  its  option  during 
the  year,  and  that  in  that  event  aiie  would  re- 
ceive $20,000  for  the  property,  less  $2,000 
commission,  which  would  go  to  Berry.  It  is 
perfectly  evident  from  her  acts  and  conduct 
that  she  did  not  expect  the  leasee  to  ezer- 


Digitized  by  LjOOQIC 


62 


.  214  SOUTHWESTERN  REPORTER 


(Arfc 


else  Its  option  during  the  year.  The  lessee 
surrendered  possession  of  the  property  to 
her  soon  after  she  purchased  it,  and  the 
same  manager  continued  to  operate  the  mine. 
The  taxes  were  due  just  after  she  purchased 
the  mine  and  the  same  manager  attended  to 
the  payment  of  them  for  her.  She  made 
no  effort  to  get  the  lessee  to  exercise  its 
option  to  purchase  at  $20,000,  or  even  for  a 
reduced  price.  She  acquiesced  In  it  giving 
up  its  lease  when  by  its  terms  it  ran  for  a 
year.  The  lease  was  a  profitable  one  to  her, 
and  she  could  have  compelled  the  lessee  to 
have  carried  out  the  lease  and  operated  it 
for  the  balance  of  its  term.  She  knew  her 
brother  was  the  principal  stockholder  in  the 
lessee  corporation  and  was  managing  it, 
and  yet  permitted  it  to  surrender  possession 
without  an  effort  to  induce  it  to  exercise  its 
option  to  purchase  the  property.  If  she  had 
been  induced  by  her  brother  to  purchase  the 
land  upon  the  faith  that  his  corporation 
would  exercise  its  option  to  purchase  dur- 
ing the  terms  of  its  lease,  it  is  perfectly  nat- 
ural that  she  would  have  made  some  effort 
to  Induce  him  to  carry  out  his  promise. 

It  is  equally  unreasonable  to  say  that  she 
bought  it  for  an  investment.  She  said  that 
both  her  brother  and  Ley  told  her  that  It  was 
a  fine  investment,  and  that  she  thought  there 
would  be  a  good  profit  in  the  investment. 
At  the  same  time  she  admits  that  she  had 
been  informed  that  the  engineer  on  the  prop- 
erty was  wasting  a  lasge  amount  of  money 
on  it.  She  said  that  she  acted  independently 
in  purchasing  the  property,  and  made  the 
deal  directly  with  Mr.  Ley  at  her  attorney's 
ofllce.  Her  attorney  was  a  stranger  to  her, 
and  was  an  attorney  who  sometimes  trans- 
acted private  business  for  her  brother.  She 
did  not  visit  the  mine  either  before  or  after 
its  possession  was  surrendered  to  her  by  the 
lessee.  She  knew  that  a  good  deal  of  money 
had  been  wasted  in  operating  it,  and  yet 
continued  its  operation  under  the  same 
management.  She  returned  to  her  home  in 
California  without  ever  going  to  see  the 
mine.  She  says  that  she  paid  Ley  the  pur- 
chase price  in  cash.  He  was  a  stranger  to 
her,  and  this  was  a  suspicious  circumstance 
in  itself.  Ley  immediately  went  to  a  dis- 
tant part  of  the  country,  and  has  not  since 
returned  to  Arkansas.  Berry  was  Informed 
that  there  was  a  scheme  on  foot  to  cheat  him 
out  o£  his  *  commission,  and  immediately 
wrote  to  that  effect  to  all  the  Interested 
parties.  Such  a  letter  was  written  to  the 
attorney  of  Mabel  Sanders  on  the  29th  day 
of  December,  1915,  and  was  duly  received  by 
him.  He  did  not  answer  the  letter  until 
January  12,  1916,  and  asked  for  a  delay  un- 
til he  could  investigate  the  matter  thorough- 
ly. This  was  Inconsistent  with  the  state- 
ment of  Mabel  A.  Sanders  that  she  made  the 
sale  direct  to  Mr.  Ley  without  the  help  of 
her  brother.     If  such  had  been  the  case  it 


would  have  been  easy  for  her  attorney  to 
have  so  replied  at  once.  There  would  have 
been  nothing  to  investigate.  Mabel  A.  San- 
ders admits  that  her  attorney  sent  her  broth- 
er down  to  Yellville  to  examine  the  lease  and 
option  contract  and  papers  deposited  there* 
with  for  the  purpose  of  seeing  that  the  copies 
of  -them  were  true  ones.  As  we  have  just 
seen,  the  circumstances  all 'point  to  the  fact 
that  the  lessee  corporation  did  not  intend  to 
exercise  this  option,  and  on  that  account  it 
could  make  no  difference  to  her  about  what 
the  terms  of  that  instrument  might  be.  If 
the  transaction  with  Ley  was  in  good  faith, 
she  would  acquire  the  title  to  the  property. 
It  is  evident  that  an  examination  of  these 
papers  was  made  for  the  purpose  of  knowing 
exactly  what  me  obligation  of  the  parties  to 
Berry  might  be.  If  Mabel  A.  Sanders  was 
to  receive  in  good  faith  the  title  of  Ley  to  the 
property,  it  could  jnake  no  difference  to  her 
what  the  papers  placed  in  escrow  in  the 
Bank  of  Yellville  contained,  for  even  if  the 
lessee  corporation  exercised  its  option  to  pur- 
chase she  would  only  have  to  pay  $2,000  com- 
mission to  Berry,  and  she  knew  that  every- 
thing In  excess  of  the  price  she  was  to  pay 
for  the  property  and  the  amount  of  Berry's 
commission  would  be  profit  to  her.  It  would 
make  a  difference  to  her  brother,  however, 
to  know  the  exact  terms  of  the  option,  so  that 
he  would  know  definitely  whether  he  could 
purchase  the  property  in  his  own  name  and 
escape  the  payment  of  commissions  to  Berry. 
A.  W.  Sanders  could  not  have  purchased  the 
property  in  his  own  name  without  violating 
the  conditions  upon  which  the  lessee  corpora- 
tion was  organized.  Ley,  Sanders,  and  Rei- 
ter  all  went  down  to  examine  the  papers 
together.  While  there,  Ley  told  the  presi- 
dent of  the  bank,  who  was  the  brother-in- 
law  of  Berry,  that  the  property  was  about 
to  be  sold,  and  that  Berry  would  get  his 
commission  rigl^t  away.  At  the  time  Reiter 
came  down  to  record  the  deed  from  Ley  to 
Mabel  A.  Sanders,  he  told  Berry  that  the  deal 
was  made  with  Mabel  Sanders  for  the  pur- 
pose of  protecting  he^p  brother,  A.  W.  San- 
ders, in  the  money  that  he  had  expended  on 
the  mine  under  the  managemmit  of  Hamilton 
and  Goldman.  He  said  that  A.  W.  Sanders 
had  been  out  something  like  $5,000  in  this 
way.  The  deed  to  Mabel  Sanders  was  exe- 
cuted on  December  8,  1915,  and  this  case 
was  tried  in  the  spring  of  1919.  During  all 
this  time,  so  far  as  the  record  discloses, 
Mabel  Sanders  did  not  visit  the  mine,  or  try 
to  sell  it,  although  she  says  she  bought  it  for 
resale  for  a  quick  return  on  her  money.  She 
made  no  complaint  to  her  brother  that  the 
option  to  purchase  of  his  company  was  not 
exercised.  Reiter  was  the  trusted  agent  of 
her  brother.  Neither  of  them  testified  in 
the  case.  It  is  true  the  burden  of  proof  was 
upon  Berry  to  show  omoerted  action  and  col- 
lusion on  the  part  of  the  defendants;  but 
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the  court  is  of  the  qplnlon  that  this  has  been 
done,  and  that  the  record,  when  read  and 
considered  from  its  four  comers  and  viewed 
In  the  light  of  the  attendant  circumstances, 
shows  that  Mabel  Sanders  was  a  mere 
figurehead,  and  that  the  real  transaction 
was  with  A.  W.  Sanders,  the  principal  stock- 
holder of  the  lessee  corporation  and  the  man- 
ager and  director  of  its  affairs  and  policies. 
But  it  is  claimed  that  the  statements  of  Ley 
to  Layton  in  the  presence  of  Reiter  and 
Sanders  and  the  statement  of  Reiter  to 
Berry  when  he  came  down  to  file  the  deed 
from  Ley  to  Mabel  Sanders  for  record  are 
not  admissible.  Of  course,  concert  and  col- 
lusion on  the  part  of  A.  W.  Sanders,  Mabel 
Sanders',  and  Reiter  to  cheat  Berry  out  of  his 
commission  must  be  established  before  their 
declarations  made  in  the  absence  of  Mabel 
Sanders  would  be  binding  upon  her.  When 
the  connection  of  individuals  to  accomplish 
a  fraud  is  shown,  every  act  and  declaration 
of  each  member  of  the  conspiracy,  in  pursu- 
ance of  the  original  concerted  plan  and  with 
reference  to  the  common  object  is,  In  «m- 
templation  of  law,  the  act  and  declaration  of 
them  all,  and  Is  therefore  original  evidence 
against  each  of  them.  Care  must  be  taken 
that  the  acts  and  declarations  thus  admitted 
be  only  those  which  were  made  and  done 
during  the  pendency  of  the  fraudulent  enter- 
prise, and  in  furtherance  of  its  objects.  If 
they  took  place  at  a  subsequent  period,  and 
are  therefore  merely  narrative  of  past  oc- 
currences, they  are  to  be  rejected.  Clinton 
v.  Estes,  20  Ark.  216,  and  Jones,  Commen- 
taries on  Evidence,  voL  2,  §  254  (255). 

We  think  the  charge  of  collusion  between 
these  parties  to  cheat  Berry  out  of  his  com- 
mission is  established  by  the  facts  and  cir- 
cumstances introduced  in  evidence,  when  con- 
sidered In  ^nnection  with  their  acts  and 
conduct.  The  transaction  was  not  regarded 
ended  until  Reiter  had  filed  the  deed  for 
record.  He  and  A.  W.  Sanders  were  active 
participants  during  the  whole  course  of  the 
transaction.  Reiter  was  manager  of  the  mine 
and  the  confidential  agent  of  A.  W.  Sanders 
while  his  company  was  operating  the  mine. 
He  went  with  A.  W.  Sanders  to  examine  the 
escrow  papers  In  the  Bank  of  Yellvllle.  He 
advised  with  the  parties  about  the  condition 
of  the  mine.  He  carried  the  deed  from  Ley 
to  Mabel  Sanders  and  filed  it  for  record.  He 
at  once  commenced  to  pay  the  taxes  for  her. 
The  associates  of  A.  W.  Sanders  became 
angry,  and  charged  him  with  bad  faith  when 
they  found  out  about  the  conveyance  to 
Mabel  Sanders.  This  indicates  a  belief  on 
their  part  that  A.  W.  Sanders,  the  principal 
stockholder  of  the  lessee  corporation,  was 
on  a  deal  for  the  property  under  cover,  and 
In  violation  of  their  rljghts,  and  did  not  in- 
tend that  the  lessee  corporation  should  ex- 
ercise Its  option  to  purchase  the  mine.    Rei- 
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ter  continued  right  along  In  charge  of  the 
mine.  Hence  the  court  thinks  that  the  dec- 
larations were  made  In  the  prosecution  of 
the  common  object  and  before  the  termina- 
tion of  the  unlawful  enterprise.  Therefore, 
so  far  as  concerns  the  transaction  for  which 
the  combination  was  formed,  the  parties 
were  Identified  in  Interest  and  motive,  and 
what  one  said  said  In  the  conduct  of  the 
matter  may  be  used  as  evidence  against  the 
others. 
It  follows  that  the  decree  will  be  affirmed. 

HUMPHREYS,  J.,  not  participating. 


MURPHY  V.  BOOKER  et  ux.     (No.  87.) 
(Supreme  Court  of  Arkansas.     July  14,  1919.) 

1.  CoiiPBOlaSB  AND  SSTTUaCBNT  ^S5>3~SUB- 
JSOT-MATlXBr-lNTENT  OF  PaBTIES  TO  DeED. 

Where  there  is  a  bona  fide  controversy  be- 
tween parties  to  a  deed  absolute  in  form,  as  to 
whether  a  mortgage  was  intended,  a  new  con- 
tract, entered  into  to  adjust  the  matter,  is 
binding  on  the  parties 

2.  Mortgages  ^=s>38(2)  —  Absolute  Deed  — 
Intention  of  Pabties— Degree  of  Proof. 

Equity  will  carry  out  the  real  intention  of 
the  parties  by  declaring  written  deed  or  con- 
tract to  be  a  mortgage,  where  it  is  shown  by 
clear,  uneQuivocal,  and  convincing  evidence 
that  such  was  the  intention  of  the  parties. 

3.  Compromise  and  SErruacENT  ^=s>17(l)  — 
Execution  of  New  Contract— Effect. 

Where  parties  to  a  dispute  see  fit  to  adjust 
their  differences  by  a  new  contract  covering  the 
subject-matter,  they  are  bound  by  it  whatever 
may  have  been  the  original  effect  of  the  trans- 
action. 

4.  Mortgages  ^=s»696,  597  —  Redemption  — 
Waiver. 

Equity  of  redemption  may  be  waived  by  a 
written  agreement. 

5.  Compromise  and  Settlement  ^=>6<1)  — 
Consideration^Sbttlement  of  Dispute. 

Where  parties  to  dispute  adjust  matters  by 
entering  into  new  contract,  the  settlement  of  the 
dispute^  and  the  mutuality  of  the  terms  of  the 
new  contract  furnish  the  consideration  for  its 
execution. 

6.  Compromise  and  Settlement  ^=»18(2)~ 
Acceptance  of  New  Qontraot— Absolute 
DEED;— Mortgage. 

Whwe  there  was  a  dispute  as  to  whether 
deed  absolute  in  form  was  intended  as  a  mort- 
gage, grantor  cannot,  by  signing  new  contract 
executed  to  adjust  matters,  accept  the  terms 
thereof,  and  at  same  time  repudiate  it  by  giving 
notice  that  he  would  insist  on  the  right  of  re- 
demption. 

7.  MOBTTGAGES  ^=>32(9—DeED— CONCURRENCE 

OF  Parties. 
Where  parties  to  absolute  deed  have  a  dis- 
pute as  to  whether  mortgage  was  intended  and 
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enter  Into  new  contract  to  settle  the  dispnte, 
grantor  will  not  be  given  right  of  redemption 
unless  both  parties  concurred  in  intention  to 
continue  existence  of  mortgage. 

8.  Homestead  ^=»81— Land  CoNsnruTiNG^ 

^lOBTOAOB  FORECLOSUBS  —  POSSESSION    BT 

Receives. 
Lend   in   hands   of   receiver  appointed   in 
mortgage  foreclosure  suit  and  occupied  by  mort- 
gagors as  receiver's  tenant  does  not  constitute 
mortgagors'  homestead. 

9.  Do  WEB  ^=s>4G(2)  —  Bab  —  Mobtgaqe  Fobe- 
closube  Sale. 

Where  husband's  title  was  extinguished  un- 
der foreclosure  sale,  wife  had  no  inchoate  dower 
right;  the  husband  having  no  estate  of  inhere 
itance  with  seisin  in  fact  or  in  law. 

10.  DowEB  ^=>7— Equitable  Estate— Seisin. 
Under  statutes  givijig  right  of  dower  there 

may  be  dower  in  an  equitable  estate,  but  there 
must  be  such  a  right  of  immediate  possession 
on  the  part  of  the  husband  as  to  constitute  seisin 
in  law. 

11.  Mortoaoes  «=>596,  597— Absolitte  Deed 
—Equitable  Ui outs— Estoppel. 

Where  deed  absolute  in  form  was  intended 
as  a  mortgage,  grantor  acquires  an  equitable 
right  to  hold  grantee  as  a  trustee,  which  be  may 
contract  away,  either  by  contract  in  writing  or 
by  estoppcL 

Appeal  from  Lafayette  Chancery  Court; 
Jas.  M.  Barker,  Chancellor. 

Action  by  Paul  M.  Booker  and  wife  against 
W.  T.  Murphy.  Decree  for  plain tiCfs,  and 
defendant  appeals.  Reversed  and  remanded, 
with  directions. 

Searcy    &   Parks,   of   Lewisville,   for   ap- 
pellant 
J.  M.  Carter,  of  Texarkana,  for  appellees. 

McCULLOCH,  C.  J.  This  Is  an  action  in- 
stituted by  appellees  in  the  chancery  court 
of  Lafayette  county  against  appellant,  in 
which  the  court  was  asked  to  declare  a  cer- 
tain deed  of  conveyance  in  absolute  form  to 
be  a  mortgage  and  to  allow  redemption  there- 
from. 

The  lands  in  controversy  aggregate  1,242 
acres,  of  which  a  large  portion  is  in  cultiva- 
tion and  were  originally  owned  and  occupied 
by  appellee  Paul  M.  Booker.  His  wife,  Mar- 
tha i!i.  Booker,  joined  with  him  in  this  suit 
On  December  11,  1913,  appellees  conveyed 
the  lands  to  appellant  by  deed  absolute  in 
form,  reciting  a  consideration  of  "the  sum 
of  one  dollar  and  other  valuable  considera- 
tions." It  is  alleged  that  this  deed,  though 
absolute  in  form,  was  Intended  by  the  par- 
ties as  a  mortgage.  Appellees  had  previous- 
ly mortgaged  the  land  to  the  American  In- 
vestment Company  to  secure  indebtedness  to 
that  concern,  and  also  to  the  Windsor  Trust 
Company  to  secure  a  large  debt  The  first- 
mentioned  mortgage  had  been  foreclosed  by 


decree  of  the  chancery  court  and  the  statu- 
tory  period  of  redemption  had  expired  and  a 
deed  had  been  executed  by  the  court's  com- 
missioner to  W.  B.  Paschal,  the  purchaser, 
about  two  months  before  the  execution  of 
the  deed  by  appellees  to  appellant  Paschal 
held  title  under  his  deed  at  the  time  of  the 
conveyance  to  appellant,  and  had  also  pur- 
chased the  land  under  a  foreclosure  decree 
rendered  by  the  chancery  court  of  Lafayette 
county  to  enforce  levee  taxes  due  the  im- 
provement district  known  as  the  Long  Prai- 
rie Levee  District  The  time  for  redemption 
under  that  sale  had,  too,  expired,  and  Pas- 
chal had  received  his  deed  from  the  court's 
commissioner^  Appellant,  after  receiving 
the  deed  from  appellees,  also  secured  a  c(m- 
veyance  from  Paschal,  the  same  being  ex- 
ecuted for  the  consideration  of  $:n.400.  which 
Included  the  assumption  by  appellant  of  the 
payment  of  the  unforeclosed  mortgage  to  the 
Winder  Trust  Company. 

Appellees  alleged  in  their  complaint  that 
at  the  time  of  the  execiition  of  thoir  deed 
to  appellant,  Paul  M.  Booker  was  still  the 
owner  of  the  land,  and  had  the  right  of  re- 
demption from  the  Judicial  sales  to  Pnsc-hal, 
but  that  he  was  financially  embarrassed  and 
unable  to  redeem  from  the  sales  of  the  lands 
and  pay  off  the  other  indebtedness,  and  that 
appellant  at  that  time  entered  into  an  oral 
ajrreement  with  him,  to  the  effect  that  ap- 
pellant should  redeem  the  lands  from  Pas- 
chal and  allow  him  (Booker)  to  redeem  by 
repayment  of  the  sums  paid  out  by  appel- 
lant with  8  per  cent,  interest,  and  that  it 
was  also  agreed  that  Booker  should  remain 
in  possession  of  said  lands  and  cultivate  the 
same  from  year  to  year,  and  that  if  the 
lands  could  be  sold,  the  profits  over  and 
above  tlie  expenses  of  redemption  would  be 
divided  between  the  parties.  Appellant  de- 
nied in  his  answer  that  appellee  Booker  own- 
ed the  lands  or  had  the  right  of  redemption 
from  the  sales  to  Paschal,  or  that  there  was 
any  agreement,  oral  or  otherwise,  entered  In- 
to by  him  with  Booker,  whereby  the  latter 
was  to  be  permitted  to  redeem  the  lands. 
He  alleged  in  his  answer  that  the  only  agree- 
ment entered  into  at  that  time  wus  to  the 
effect  that,  if  Booker  could  find  a  purchaser 
for  the  lands  at  a  price  acceptable  to  appel- 
lant Booker  should  receive  a  certain  [Hirtion 
of  the  sale  price  over  and  above  the  sums 
paid  by  appellant  for  the  purchase  of  the 
lands.  Appellant  also  alleged  in  his  answer 
that  there  subsequently  arose  a  controversy 
between  him  and  appellee  Booker  as  to  the 
terms  of  their  agreement,  and  that  on  Janu- 
ary 6,  1915,  they  entered  into  a  written  con- 
tract which  settled  the  rights  of  the  par- 
ties. The  contract  is  exhibited  with  appel- 
lant's answer.  It  recites  the  controversy  be- 
tween the  parties,  and  that  the  contract  was 
to  be  in  "compromise  and  settlement  of  their 
differences,*'  and,  after  reciting  a  statement 
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of  the  amount  necessary  to  reimburse  ap- 
pellant for  the  sums  so  paid  in  purchase  of 
said  lands,  provides  in  substance  that,  if 
Booker  should  find  a  purchaser  for  the  lands 
at  any  time  within  three  years  from  that  date 
at  a  price  not  less  tban  $50  per  acre,  and  the 
sale  be  consummated,  out  of  the  proceeds  of 
sale  appellant  should  be  reimbursed  in  the 
sum  of  $40,480.10,  theretofore  expended  by 
him  in  the  purchase,  and  all  sums  expended 
by  him  between  that  date  and  the  date  of 
sale  for  improvements,  including  clearing 
and  repairs,  with  interest  at*  8  per  cent,  and 
that  the  excess  price  obtained  for  the  land 
over  and  above  the  total  of  the  above-men- 
tioned sums  should  be  equally  divided  be- 
tween the  parties.  The  contract  concludes 
with  the  following  paragraph: 

"In  the  event  that  a  purchaser,  who  is  ready, 
able  and  willing,  as  above  defined,  to  purchase 
said  lands  at  the  price  herein  set  out,  to  wit, 
not  less  than  160.00  an  acre,  is  not  produced 
by  party  of  the  second  part  within  three  years 
from  this  date,  then  in  that  event  any  and  all 
interest  or  claims  of  party  of  the  second  part 
in  and  to  any  profits  arising  from  a  sale  of  said 
lands,  and  any  and  all  claims  or  interest  in  or 
upon  said  lands  by  virtue  of  the  contract  men- 
tioned as  a  part  of  the  consideration  in  his  deed 
to  the  party  of  the  first  part  dated  December 
11,  1013,  shall  terminate  and  be  forever  barred, 
and  all  indebtedness  herein  mentioned  as  being 
due  from  party  of  the  second  part  to  party  of 
the  first  part  shall  by  said  event  stand  satisfied 
and  canceled.'*  , 

The  cause  was  heard  by  the  chancellor  on 
conflicting  testimony  as  to  the  substance  of 
the  oral  agreement  between  the  parties  at 
the  time  of  the  execution  of  the  deed  by  ap- 
pellees to  appellant.  The  chancellor  found 
in  favor  of  appellees,  and  declared  the  deed 
to  be  a  mortgage,  and  after  reference  to  a 
master  ascertained  the  balance  due,  and  al- 
lowed a  redemption. 

We  deem  \  it  unnecessary  to  discuss  the 
testimony  in  detail  or  to  determine  whether 
or  not  it  was  sufficient  to  Justify  the  finding 
that  the  deed  was  intended  as  a  mortgage. 
We  will  rest  our  decision  on  another  phase 
of  the  case.  Suffice  it  to  say,  that  there  was 
a  conflict  in  the  testimony,  and  that  at  the 
time  of  the  execution  of  the  contract  of 
January  6,  1915,  a  controversy  had  been 
pending  between  the  parties  as  to  the  sub- 
stance of  their  oral  agreement.  Nor  do  we 
deem  it  necessary  to  determine  whether  or 
not  appellees  had  such  an  interest  in  the 
lands  at  the  time  they  conveyed  to  appellant 
as  to  legally  justify  the  claim  that  the  deed 
should  be  treated  as  a  mortgage.  The  time 
for  redemption  from  the  sales  of  the  lands 
to  Paschal  had  in  fact  exi;>lred,  and  the  title 
of  Booker  had  been  extinguished,  but  he 
testified  that  Paschal^  or  the  mortgage  com- 
pany, had  verbally  agreed  to  extend  the  time 
for  redemption,  and,  according  to  Booker's 
testimony,  the  parties  to  the  transaction  now 
under  consideration  proceeded  upon  the  as- 
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sumption  that  he  (Booker)  had  an  interest  in 
the  lands,  and  that  the  purchase  by  appel* 
lant  from  Paschal  was  to  be  treated'  merely 
as  a  redemption.  Assuming,  therefore,  with- 
out deciding,  that  under  the  circumstances 
described  there  was  an  agreement  between 
Booker  and  appellant,  which  the  latter 
should  in  equity  have  been  bound  to  observe, 
with  respect  to  treating  the  conveyance  as  a* 
mortgage,  we  proceed  to  a  determination  of 
the  question  urged  by  counsel  for  appellant 
that  in  any  event,  appellees  are  bound  by  the 
contract  of  January  6, 1915. 

[1,  2]  We  are  of  the  opinion  that  the  con- 
tention is  sound.  Ck>nceding  that  the  original 
conveyance  in  absolute  form  was  intended  by 
the  parties  as  a  mortgage,  yet  there  subse- 
quently arose  a  bona  fide  controversy  be- 
tween the  parties  concerning  that  fact,  and 
they  adjusted  the  matter  by  a  new  contract, 
which  speaks  for  itself.  The  equitable  doc- 
trine regarding  declaring  a  deed  in  absolute 
form  to  be  a  mortgage  so  as  to  .conform  to 
the  real  intention  of  the  parties  has  often 
been  announced  by  this  court,  and,  in  what- 
ever form  the  contract  may  be  expressed  in 
writing,  a  -court  of  equity  will  carry  out  the 
real  intention  of  the  parties  by  declaring  the 
written  deed  or  contract  to  be  a  mortgage 
when  it  is  shown  by  evidence,  "clear,  un- 
equivocal, and  convincing,"  that  such  was 
the  intention  of  the  parties.  Wimberly  v. 
Scoggln,  Beceiver,  128  Ark.  67,  193  S.  W. 
264. 

[3]  But  it  is  equally  clear  that,  when  the 
parties  to  a  dispute  see  ftt  to  adjust  their 
differences  by  a  new  contract  covering  the 
subject-matter,  they  are  bound  by  it,  what- 
ever may  have  been  the  original  effect  of  the 
transaction.  The  doctrine  is  stated  as  fol- 
lows in  a  text-book  on  the  subject: 

"By  an  independent  parol  agreement  the  mort- 
gagor may  waive  his  right  under  a  deed  which 
originally,  in  efEect,  was  a  mortgage,  and  if  this 
agreement  is  supported  by  a  consideration,  or 
is  partially  acted  on  by  the  parties,  or  fully 
performed,  the  mortgagor  is  estopped  to  deny  the 
grantee's  absolute  title.  The  grantee  has  the 
legal  title  already,  and  the  grantor  may  cut 
off  all  right  to  redeem  by  a  receipt  of  an  ade- 
quate consideration  thereof,  and  an  informal  re- 
lease of  all  his  interests  in  the  property.  But 
the  new  agreement  must  not  only  be  founded 
on  adequate  consideration,  but  must  be  fair 
and  reasonable  in  its  terms  and  free  from  fraud 
or  undue  influence."  1  Jones  on  Mortgages,  § 
338. 

The  text  is  supported  by  the  following  au- 
thorities: Perkins  v.  Drye,  3  Dana  (Ky.) 
170;  Scholl  V.  Hopper,  134  Ky.  83,  119  S.  W. 
770;  Scanlan  v.  Scanlan,  134  111.  630,  25  N. 
E.  652;  Cramer  v.  Wilson,  202  111.  83,  66  N. 
E.  869;  Hutchinson  v.  Page,  246  111.  71,  92 
N.  E.  571 ;  Jordan  v.  Katz,  89  Va.  628,  16  S. 
E.  866;  McMillan  v.  Jewett,  85  Ala.  476,  5 
South.  145;  Haggarty  v.  Brower,  105  Iowa, 
395,  75  N.  W.  321;  Sears  V,  Oilman,  199 
Mass.  384,  85  N.  E.  466. 
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[4,  6]  The  Kentucky  Oourt  of  Appeals,  in 
the  case  of  SchoU  y.  Hopper,  supra,  conclud- 
ing the  discussion  on  this  subject,  said: 

"Inasmuch  as  the  deed  was  absolute  in  form, 
and  was  made  a  mortgage  by  the  collateral 
agreement,  it  was  within  the  power  of  the  con- 
tracting parties  for  a  valuable  consideration  to 
agree  that  the  deed  should  stand  as  made.*' 

For  a  much  stronger  reason  the  equity  of 
redemption  may  be  waived  by  a  written 
agreement.  The  settlement  of  the  dispute 
and  the  mutuality  of  the  terms  of  the  new 
contract  furnish  the  consideration  for  its 
execution.  This  view  of  the  matter  is  sus- 
tained by  the  decision  of  this  court  in  the 
case  of  Bazemore  v.  Mullins,  52  Ark.  207,  12 
-S.  W.  474,  where  the  court  held  that  under  a 
conveyance  of  land  in  absolute  form,  but 
intended  as  security  for  debt,  the  mortgagor 
could  estop  himself  by  his  conduct  from  as- 
serting title  to  the  land.  Of  course,  if  it 
were  shown  that  the  new  contract,  notwith- 
standing ittwas  in  the  form  of  an  agreement 
concerning  the  sale  of  the  property,  was  real- 
ly intended  as  a  continuation  of  the  mort- 
gage, then  a  cqurt  of  equity  would  enforce  it 
as  such,  but  there  is  no  testimony  in  this 
case  which  would  warrant  any  such  conclu- 
sion. When  this  contract  was  entered  into 
the  parties  had,  as  before  stated,  been  In 
controversy  for  some  time  as  to  the  terms 
of  the  original  agreement.  They  were  both 
represented  by  counsel  in  tiieir  several  meet- 
ings for  the  purpose  of  discussing  a  settle- 
ment, and  this  contract  was  submitted  to  and 
approved  by  appellees'  counsel  before  it  was 
signed.  There  was  no 'Advantage  taken  of 
Booker  in  the  negotiations,  and  the  proof  is 
clear  that  he  understood  fully  the  effect  of 
the  contract  he  signed. 

[6, 7]  It  is  true  that  he  claims  that  he  ob- 
jected to  the  terms  of  the  contract  at  the 
time  he  signed  it,  and  gave  notice  to  appel: 
lant  that  he  would  Insist  on  his  right  to  re- 
deem from  the  mortgage,  but  he  could  not 
thus  accept  the  terms  of  the  contract  by  sign- 
ing it  and  repudiate  it  by  giving  notice  that 
he  would  not  live  up  to  it.  The  intention  to 
continue  the  existence  of  the  mortgage  must 
have  been  a  concurring  one  in  order  to  justi- 
fy a  court  of  equity  in  preserving  the  right 
to  redeem.  Rodgers  v.  Burt,  157  Ala.  91,  47 
South.  226.  The  preponderance  of  the  testi- 
mony is  to  the  effect  that  Booker  did  not  ob- 
ject to  the  contract  on  the  ground  that  it  ex- 
cluded his  right  to  redeem,  but  his  objection 
was  concerning  another  feature  of  the  con- 
tract But,  whatever  may  have  been  his  ex- 
pressed objection  to  the  contract,  he  bound 
himself  to  compliance  with  its  terms  by  sign- 
ing it,  and  he  cannot,  after  the  parties  have 
acted  upon  it  until  the  expiration  of  the 
time  allowed  before  making  the  sale,  recur 
to  the  original  agreement  which  was  settled 
by  the  contract.  Not  only  did  Booker  wait 
until  the  time  had  nearly  expired  before  he 


made  any  further  objection  to  the  ccmtract  or 
offered  to  redeem,  but  the  proof  shows  that 
appellant  took  possession  of  the  lands  and 
made  valuable  and  expensive  improvements. 

It  is  contended,  however,  by  counsel  for 
appellees  that,  even  if  Paul  Booker  was  es- 
topped by  the  contract  to  assert  the  right  of 
redemption,  his  wife,  l^artha  E.  Booker,  was 
not  a  party  to  the  contract,  and  had  the 
right  to  redeem  according  to  the  original 
agreement.  This  contention  is  based  upon 
the  assertion  that  a  part  of  the  lands  con- 
stituted the  homestead  of  appellees,  and  that 
she  also  had  an  inchoate  dower  right. 

[8]  The  lands  did  not  constitute  tha  home- 
stead. £V>r  two  years  before  the  purchase  of 
the  lands  by  appellant  from  Paschal  they 
bad  been  in  the  hands  of  a  receiver  appoint- 
ed in  the  foreclosure  suit,  and  appellee 
Booker  had  occupied  them  merely  as  a  ten- 
ant of  the  receiver.  Paschal  acquired  the 
title  from  the  foreclosure  sales,  and  conveyed 
it  to  appellant  It  is  true  that  Booker  oc- 
cupied the  lands  during  the  year  1914,  but  he 
did  so  under  the  agreement  with  appellant 
to  pay  rent.  He  moved  off  the  premises 
about  the  time  the  contract  of  January  6, 
1915,  was  executed. 

[9, 1 0]  There  was  no  inchoate  dower  right 
for  the  reason  that  the  husband,  Paul  M. 
Booker,  was  not  seized  of  an  estate  of  in- 
heritance after  his  title  was  extinguished 
under  the  foreclosure  sales  to  Paschal.  Un- 
der our  statute  giving  the  right  of  dower, 
there  may  be  dower  in  an  equitable  estate, 
but  there  must  be  such  a  right  of  immediate 
possession  on  the  part  of  the  husband  as  to 
constitute  seisin  in  law.  In  Tate  v.  Jay,  81 
Ark.  576,  the  court  said: 

"Seisin  is  either  in  deed,  or  in  law;  seisin 
in  deed  is  actual  possession ;  seisin  in  law,  the 
right  to  immediate  possession.  Unless  such 
seizin  existed  during  coverture,  there  can  be  no 
dower,  because  it  is  an  indispensc^ble  requisite 
to  her  right*  to  dower,  so  declared  by  statute." 

[11]  Since  Booker's  title  had  been  extin- 
guished by  the  foreclosure  sales  to  Paschal, 
he  did  not  reacquire  title,  either  legal  or  equi- 
table, so  as  to  constitute  an  estate  of  inherit- 
ance with  seisin  in  fact  or  in  law  under  his 
original  agreement  with  appellant  He,  at 
most,  acquired  only  an  equitable  right  to 
hold  appellant  as  a  trustee,  and  he  stlU  had 
the  power  to  contract  away  the  rights  thus 
acquired.  He  could  do  so  either  by  his  c(m- 
tract  in  writing  or  by  acts  constituting  es- 
toppel, as  was  held  in  Bazemore  v.  Mullins, 
supra. 

We  are  of  the  opinion,  therefore,  that  the 
chancellor  erred  in  failing  to  give  effect  to 
the  last  contract  between  the  parties  and  in 
rendering  a  decree  in  favor  of  appellees. 
The  decree  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  dismiss 
the  complaint  for  want  of  equity. 
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BAXLET  ▼.  WATSON.     (No.  91.) 
{Supreme  Court  of  Arkansas.    July  14,  1919.) 

1,  Judgment  <8=»342(1)  —  Vacation  —  Jtt- 
BisDicnoN  or  Couiw  —  Adjoubnment  or 
Tebm. 

Judgment  became  final  on  adjournment  of 
term  at  which  it  was  rendered,  and  court  had 
no  furtiier  control  or  jurisdiction  over  it,  ex- 
cept by  nunc  pro  tunc  proceedings,  to  make  the 
record  speak  the  truth,  or  to  modify  or  vacate 
judgment  or  grant  new  trial  upon  statutory 
grounds,  under  Kirby's  Dig.  {§  4431,  6220. 

2.  Appkal  awd   Sbbob   ^=s>544(1)  —  Judg- 

IfENT  OF  RE-ENTET— BttL  OF  EXCEPTIONS. 

Where  lower  court  set  aside  judgment  after 
adjournment  of  term,  and  subsequently  re-en- 
tered judgment, -there  was  no  showing  of  error 
on  appeal  from  judgment  of  re-entry,  in  absence 
of  bill  of  exceptions. 

8.  Appeal  and  Ebbob  «ss>901  —  Judgment 
OF  Re-entbt— Bubden  of  Pboof. 
On  appeal  from  judgment  whereby  court  re- 
entered judgment  after  having  set  it  aside,  the 
Inirden  is  on  appellant  to  show  that  court  erred 
tn  re-entering  the  judgment 

4.  Appeal  and  Ebbob  ^=»664(3)— Bill  of 
Bxceptionb. 

Where  no  error  appears  on  the  fac^  of  the 
judgment,  it  will  be  affirmed,  in  absence  of  bill 
of  exceptions. 

5.  Appeal  and  Ebbob  ^=»907(3)— Review— 
Pbesuhptionb— Evidence. 

In  absence  of  bill  of  exceptions  identifying 
and  bringing  Into  record  the  evidence  on  which 
court  based  its  findings,  appellate  court  will 
presume  that  every  fact  necessary  to  sustain  the 
finding  and  judgment  of  the  court  was  estab- 
lished by  the  evidence. 

6.  Appeal  and  Ebbob  «ss>553(1) —  Bill  of 
Exceptions— Motion  fob  New  Tbial. 

Bill  of  exceptions  is  necessary,  even  though 
record  shows  motion  for  new  trial  was  filed, 
passed  upon,  and  overruled,  except  where  face 
of  record  shows  error. 

Appeal  from  Circuit  Court,  Saline  County ; 
W.  H.  Evans,  Judge. 

Action  by  J.  A.  Watson  against  J.  A.  Bax- 
ley.  Judgment  for  plaintiff  set  aside  and  re- 
entered, and  from  judgment  of  re-entry,  de- 
fendant appeaUs.     Affirmed. 

This  action  was  begun  July  3,  1917,  by 
the  appellee  against  the  appellant  to  recover 
the  possession  of  a  tract  of  land  In  Saline 
county.  Ark.  The  appellee  deralgned  title 
from  the  state  through  a  forfeiture  and  sale 
of  the  land  for  overdue  taxes,  and  exhibited 
the  deed  of  the  commissioner  of  state  lands, 
executed  the  28th  day  of  December,  1916, 
under  the  authority  of  an  act  approved 
December  13,  1875  (Laws  1875,  p.  93).  Sec- 
tions 4802  and  4803,  Kirby's  Digest. 

Appellant  filed  a  general  demurrer  to  the 
coniplaint,  and  also  answered,  not  waiving 


In  his  answer  appellant  al- 
that  the  taxes  had  been  paid  for  the 
year  in  which  the  forfeiture  was  claimed  and 
every  year  since,  and  that  the  state  was  there- 
by estopped;  that  appellant  had  paid  the 
taxes  for  the  year  1881  and  all  the  years,  in- 
cluding the  year  1916,  and  had  made  improve- 
ments of  the  value  of  more  than  $300,  for 
which  no  tender  had  been  made  to  appellant; 
that  at  the  time  of  the  sale  of  the  lands,  the 
approval  of  the  sale,  and  the  confirmation 
thereof,  the  law  under  which  the  overdue 
tax  proceedings  was  instituted  had  been  re- 
pealed. Appellant  also  pleaded  the  action 
had  not  been  brought  within  seven  years  aft- 
er it  accrued.      ' 

The  appellee  filed  a  general  demurrer  to 
the  answer.  The  answer  and  demurrer  was 
filed  September  3, 1917.  On  Jlme  3, 1918,  the 
same  being  an  adjourned  day  of  the  March, 
1918,  term  of  the  Saline  circuit  court,  the 
cause  was  submitted  to  the  court  for  trial, 
and  was  heard  upon  the  pleadings  and  the 
exhibits,  which  were  introduced  as  evidence, 
and  the  record  of  the  tax  receipts  flnd  the  rec- 
ord of  the  overdue  tax  proceedings  under 
which  appellee  claimed.  The  court  rendered 
Judgment  In  favor  of  the  appellee.  No  ex- 
ceptions were  taken  to  the  ruling  of  the  court 
No  motion  for  new  trial  was  filed.  The  rec- 
ord, immediately  following  the  Judgment 
entry,  recites: 

"Whereupon  the  defendant  asked  and  was 
granted  an  appeal  to  the  Supreme  Court  of  the 
state  of  Arkansas,  and  was  given  90  days  from 
and  after  this  date  to  prepare  and  file  his  bill 
of  exceptions  herein.** 

On  Friday,  October  8,  1918,  an  adjourned 
day  of  the  October  term  of  the  Saline  cir- 
cuit court,  as  the  record  redtes,  *'the  court 
set  aside  the  order  and  Judgment  entered  in 
this  cause  on  June  3, 1918,  for  the  purpose  of 
re-entering  said  order  on  this  date.'*  Then 
follows  the  order  setting  aside  the  ^'Judgment 
entered  in  this  cause  June  8,  1918,"  and 
this  further  recital:  "Friday,  October  8, 1918, 
an  adjourned  day  of  the  regular  October 
term  of  the  Saline  circuit  court,  among  other 
things,  the  following  proceedings  were  had, 
to  wit :"  Here  the  record  sets  out  what  pur- 
ports to  be  "motion  for  new  trial"  in  the  case 
of  J.  A.  Watson  v.  J.  A.  Baxley,  containing 
various  grounds.  The  record  does  not  show 
when  the  purported  motion  for  new  trial  was 
filed,  if  filed  at  all,  nor  does  the  record  dis- 
close that  the  trial  court  ruled  upon  the  mo- 
tion. There  is  no  recital  in  the  entry  setting 
aside  the  Judgment  of  June  3,  1918,  showing 
that  the  appellee  had  notice  of  the  proceed- 
ings to  set  aside,  and  there  Is  no  showing  ali- 
unde to  that  eflfect. 

The  next  recital  of  the  record  is  the  Judg- 
ment of  the  trial  court  re-entering  the  Judg- 
ment in  fftvor  of  the  appellee,  from  which  Is 
this  appeal. 
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D.   M.   Cloud,  of   Benton,   for  appellant 
J.  S.  Utl^y,  of  Benton,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1,  2]  There  is  no  error  in  the  ruling  of  the 
court.  The  Judgment  of  June  3, 1918,  became 
final  upon  the  adjournment  for  that  term, 
and  the  court  had  no  further  control  or  Juris- 
diction over  ft,  except  by  nunc  pro  tune  pro- 
ceedings to  make  the  record  speak  the  truth 
or  to  modify  or  vacate  the  Judgment  or  grant 
new  trial  upon  statutory  grounds.  Sections 
4431  and  6220,  Kirby's  Digest  The  court,  ex- 
ercising its  Jurisdiction  to  modify  and  vacate 
Judgments,  erroneously  set  aside  the  Judg- 
ment of  June  3,  1918.  But  the  court  re-en- 
tered this  Judgment,  and  from  this  Judgment 
of  re-entry  is  this  appeal.  There  is  no  bill 
of  exceptions,  .and  therefore  no  showing  by 
the  appellant  that  the  court  erred  in  re-enter- 
ing the  Judgment  of  June  8,  1918,  which  it 
had  previously  set  aside. 

[31  The  burden  was  upon  appellant  to 
show  that  the  court  erred  in  re-entering  the 
Judgment  of  June  3,  1918.  See  Incorporated 
Town  of  Ck>ming  v.  Thompson,  113  Ark.  237, 
168  S.  W.  128,  and  other  cases  dted  In  ap- 
pellee's brief. 

[4,  6]  Moreover,  even  if  this  could  be  treat- 
ed as  an  appeal  from  a  trial  had  and  Judg- 
ment entei^  on  the  issues  Joined  for  the 
first  time  October  8,  1918»  still  that  Judgment 
could  not  be  reversed  for  several  reasons. 
No  error  appears  on  the  face  of  the  Judgment. 
In  the  absence  of  a  bill  of  exceptions  iden- 
tifying and  bringing  into  this  record  the  evi- 
dence upon  which  the  court  based  its  findings, 
we  must  presume  that  every  fact  necessary 
to  sustain  the  finding  and  Judgment  of  the 
court  was  estabdished  by  the  evidence. 
Knights  of  Pythias  v.  Bond,  109  Ark.  543, 160 
8.  W.  862. 

[6]  Even  if  the  record  showed  that  the 
motion  for  new  trial  was  filed,  passed  upon, 
and  overruled  (which  It  does  not),  still,  in 
all  cases  except  where  the  face  of  the  record 
shows  error,  a  bill  of  exceptions,  as  well  as 
a  motion  for  new  trial,  is  necessary.  The 
latter  does  not  take  the  place  of  the  former. 
De  Queen  &  Eastern  Rd.  Co.  v.  Plgue,  135 
Ark.  499,  205  S.  W.  888,  and  <:a8es  cited. 

The  Judgment  is  therefore  affirmed. 


AHRBNT  et  aL  v.  SPRAGUB.    (No.  95.) 

(Supreme  Court  of  Arkansas.     July  14,  1919.) 

1.  Tetlegbaphs  and  Telephones  ^=>14— 
Highways— Obstbtjotions. 
Telephone  hnes  which  were  at  all  points 
more  than  10  feet  above  the  ground  complied 
with  Kirby's  Dig.  ^  2934,  and  were  not  obstruc- 
tions, although  too  low  for  a  threshing  outfit  to 
pass  under. 


2.  Injunction  '  ^=^14  ^  "Ibbepababub    In- 

JUBY." 

An  injury,  to  be  irreparable  and  one  which 
equity  will  interfere  to  prevent,  need  not  be  such 
as  to  render  its  repair  phy^cally  impossible, 
but  it  is  enough  that  It  cannot  be  adequately 
compensated  in  damages,  or  that  there  exists  no 
certain  pecuniary  standard  for  the  measurement 
of  the  damage. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Irrepa- 
rable Injury.] 

d.  Injunction  «=»12S— Bubdbn  or  PBOor. 

The  burden  is  upon  one  praying  for  an  in- 
junction to  establish  by  a  preponderance  of  the 
evidence  his  ground  for  injunctive  reli^ 

4.  Injunction  ^s»34~Ibbepababia  Injuby— 
Injuby  to  Telephone  Lines. 
Where  persons  operating  a 'threshing  outfit, 
in  moving  about  the  country  wantonly  and 
without  notice  to  the  owner  ran  into  and  tore 
down  telephone  lines,  the  injury  was  immediate, 
destructive,  and  irreparable,  and  the  owner  of 
the  lines  was  entitled  to  an  injunction  against 
further  wanton  tearing  down  of  the  lines. 

6.  Injunction  «=»128— Sufwciknoy  of  Evi- 
dence. 
In  an  action  by  the  owner  of  a  telephone 
line  to  enjoin  a  thresher  from  wantonly  run- 
ning into  and  tearing  down  the  lines,  a  finding 
of  the  chancellor  that  defendant  was  wantonly 
running  into  and  tearing  down  the  lines  held  not 
against  the  preponderance  of  the  evidence. 

6.  Appeal  and  Ebbob  ^=»1009(4)— Findings 
OF  Chancellob— Review. 
A  finding  of  a  chancellor,  not  against  the 
preponderance  of  the  evidence,  cannot  be  dis- 
turbed on  appeal 

Appeal  from  Clay  Chaucery  Ck>urt;  Archer 
Wheatley,   Chancellor. 

Suit  by  F.  B.  Sprague  against  William 
Ahrent  and  others.  From  a  decree  favoring 
plaintiff,   both  parties  appeal.     Affirmed. 

Appellee  is  the  owner  of  the  Corning 
telephone  system.  His  lines  are  constructed 
along  the  highways  from  Coming  to  several 
nearby  towns.  Appellants  owned  and  operat- 
ed a  steam  threshing  machine  which  was 
carried  from  place  to  place  during  the  thresh- 
ing season  along  the  highways  where  the 
appellee's  telephone  wires  are  strung  gJid 
into  the  wheatflelds  adjacent  thereto.  Ap- 
pellee claims  that  appellants  willfully  and 
repeatedly  broke  down  his  telephone  wires 
with  their  thresher,  and  brought  this  suit 
in  equity  to  enjoin  appellants  from  tearing 
down  and  other^vise  Interfering  with  his  tele- 
phone wires,  poles,  etc 

Appellants  filed  an  answer  and  cross-com- 
plaint. They  denied  the.  allegations  of  the 
complaint,  and  alleged  that  appellee  maintain- 
ed his  telephone  line  so  close  to' the  ground 
along  the  hi^ways  where  they  were  strung 
that  they  were  a  nuisance  and  interfered 
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with  the  transportation  of  their  threshing 
machine; 

The  chancellor  found  the  Issues  in  favor  of 
appellee*  and  the  decree  concludes  as  fol- 
lows : 

"It  is  therefore  considered,  ordered,  and  de- 
creed by  the  court  that  the  defendants,  W.  M. 
Ahront,  Chris  Bauschilicher,  Loui  Allman- 
dinger,  John  Borchers,  and  Mike  Hemmerlein, 
and  each  of  them,  their  agents,  servants,  and 
employ^  be,  and  the  same  are  hereby,  enjoined 
and  restrained  from  in  any  way  interfering  with 
or  damaging  the  wires,  poles,  or  other  property 
of  plaintiff;  provided,  this  order  shall  not  be 
construed  to  prohibit  the  defendants  from  mov- 
ing their  traction  engine,  separator,  and  other 
appliances  along  the  public  highways,  nor  shall 
it  apply  to  prevent  the  defendants  from  moving 
or  cutting  the,  wires  of  the  plaintiff  to  such  an 
extent  as  may  be  absolutely  necessary  to  move 
their  said  traction  engine,  separator,  etc.,  along 
said  public  highways;  provided,  further,  that  it 
does  not  apply  (except  as  to  willful  destruction), 
where  plaintiff's  lines  are  not  placed  as  required 
by  section  2934  of  Kirby's  Digest,  and  with  the 
construction  of  said  section  that  it  includes 
travel  by  threshing  machines  and  appliances." 

Appellants  have  prosecuted  an  appeal  and 
appellee  a  cross-appeal. 

Appellant  pro  se. 

G.  B.  Oliver,  of  Ck)ming,  for  appellees. 

HART,  J.  (after  stating  the  f^cts  as 
above).  Appellee  has  conducted  and  is  con- 
ducting a  telephone  business  in  the  town 
of  Corning  and  other  towns  in  the  western 
district  of  Clay  county,  and  in  the  country 
between  said  towns.  Pursuant  to  the  pro- 
visions of  section  2934  of  Kirby's  Digest,  ap- 
pellee has  erected  his  poles  and  wires  and 
has  constructed  his  telephone  lines  along  and 
over  the  highways  between  said  towns.  Un- 
der the  provisions  of  this  section  of  the  di- 
gest, any  person,  or  corporation  organized  for 
the  purpose  of  transmitting  intelligence  by 
telephone  may  construct,  operate,  and  main- 
tain its  lines  along  and  over  the  public  high- 
ways and  the  streets  of  the  cities  and  towns 
of  the  state,  provided  the  ordinary  use  of 
such  highways  and  streets  be  not  obstructed 
by  reason  of  their  occupation  by  said  tele- 
phone companies. 

According  to  the  testimony  of  appellee  his 
telephone  poles  are  from  16  to  18  feet  high, 
and  the  wires  are  stretched  and  are  not  al- 
lowed to  sag.  At  various  places  where  the 
lines  cross  the  highways  the  wires  are  fast- 
ened to  trees  and  are  over  20  feet  from  the 
ground.  The  lines  are  properly  inspected, 
and  when  a  wire  falls  to  the  ground  or  be- 
gins to  sag  or  a  pole  becomes  rotten  repairs 
are  made  at  once.  Nothing  has  been  intro- 
duced in  evidence  to  show  that  the  telephone 
lines  as  constructed  and  maintained  by  ap- 
pellee interfere  with  the  public  travel  over 
the  highwaya    Appellants  did  show  that  in 


two  or  three  instances  the  wires  had  fallen 
down,  but  the  testimony  shows  that  they 
were  immediately  repaired  by  appellee.  Ap- 
pellant's testimony  tended  to  show  that  the 
wires  sagged  to  such  an  extent  that  on  four 
different  occasions  when  they  turned  from 
the  highway  to  go  into  wheatfields  and  then 
back  to  the  highway  again  the  elevator 
which  was  attached  to  the  separator  caught 
in  the  wire  and  tore  the  line  down.  The 
separator  and  the  engine  were  on  the  same 
truck,  the  engine  being  about  15  or  18  feet 
in  front  of  the  separator. 

[1]  According  to  the  appellants'  own  tes- 
timony the  engine  was  10  feet  high  and  the 
elevator  12  feet  1  inch  high,  and  in  each 
instance  the  separator  caught  the  wire.  This 
shows  that  the  wires  were  over  10  feet  high 
at  the  places  where  the  thresher  left  the  high- 
way to  enter  the  wheatfields  and  where  the 
wires  were  torn  down.  This  was  sufficiently 
high  that  the  ordinary  use  of  the  highway 
would  not  be  obstructed.  Hence  it  may  be 
said  that  It  is  clearly  established  that  the 
telephone  lines  of  appellee  as  constructed 
and  maintained  are  legal  structures.  It  fol- 
lows that  appellee  did  not  so  construct  and 
maintain  his  telephone  lines  as  to  constitute 
a  nuisance,  and  the  chancellor  correctly  held 
that  appellants  are  barred  of  injunctive  re- 
lief under  their  cross-complaint 

It  also  follows  that  appellee  has  construct- 
ed and  maintained  his  lines  as  directed  hy 
the  statute  and  has  the  right  to  so  mahitain 
them  along  the  public  highways.  This  brings 
us  to  a  consideratl<m  of  the  question  of  what 
circumstances,  if  any,  would  entiae  appel- 
lee to  injunctive  relief  against  any  one  will- 
fully tearing  down  his  telephone  lines  or 
threatening  to  do  so. 

[2]  It  is  well  settled  that  equity  will  in- 
terfere to 'Prevent  irreparable  injury,  or  in 
cases  where  the  plaintiff  has  not  an  adequate 
remedy  iat  law.  An  injury,  to  be  irreparable, 
need  not  be  such,  as  to  render  its  repair 
physically  impossible;  but  it  is  irreparable 
when  it  cannc^t  be  adequately  compensated 
In  damages,  or  where  there  exists  no  certain 
pecuniary  standard  for  the  measurement  of 
the  damage.  This  inadequacy  of  damages  as 
a  compensation  may  be  due  to  the  nature  of 
the  injury  itself,  or  to  the  nature  of  the 
riglit  or  property  injured.    22  Cyc.  763,  764, 

In  discussing  the  inadequacy  of  the  legal 
remedy  Prof.  Pomeroy  says  that  irreparable 
injury  means  a  destructive  act  to  property  of 
such  peculiar  character  or  use  that  its  loss 
would  not  be  adequately  recompensed  by  the 
damages  the  Jury's  verdict  would  give. 
Pomeroy's  Equity  Jurisprudence,  vol.  6,  i 
644.    See,  also,  14  R.  C.  U  p.  846,  ^  48. 

[3]  The  chancellor  found  that  the  facts 
bring  the  case  for  appellee  wltnin  the  prin- 
ciples of  law  just  announced.  Is  the  finding 
of  the  chancellor  against  the  clear  prepond- 
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erance  of  the  evidence?  The  burden  was  up- 
on appellee  •to  establish  his  ground  for  In- 
junctive relief. 

According  to  the  testimony  of  F.  B. 
Prague,  he  had  trouble  each  season  with 
the  appellants  about  tearing  down  his  tele- 
phone wires.  Three  other  persons  owned 
threshers  operated  in  the  same  territory, 
and  they  never  tore  down  his  wires  at  all. 

Sprague  talked  with  a  relative  of  one  of 
the  appellants  who  ran  the  engine,  and  he 
admitted  that  they  had  torn  down  his  wires 
several  times,  and  said  that  he  did  not  care 
a  damn;  that  it  did  not  cost  him  anything. 
Sprague  met  some  of  the  appellants  on  the 
street  one  day,  and  told  them  if  his  lines 
were  In  their  way  not  to  tear  them  down,  but 
to  call  him,  and  he  would  have  them  fixed. 
They  told  Sprague  that  he  did  not  have  any 
right  to  have  his  lines  along  the  public  high- 
way, that  they  had  been  to  see  an  attorney 
about  it,  and  that  he  had  so  advised  them. 
After  that  they  tore  the  lines  down  and 
never  said  anyljiing  to  Sprague  about  it 

One  of  the  appellants  and  two  boys,  each 
a  relative  of  other  appellants,  were  witness- 
es for  appellants.  Each  testified  that  he 
was  with  the  threslier  when  the  wires  were 
broken  down  by  coming  in  contact  with  the 
elevator,  and  that  the  breaking  each  time 
was  accldentah 

Their  testimony,  however,  is  contradicted 
by  the  attendant  circumstances.  The  proof 
shows  that  the  wires  were  broken  down  three 
times  before  the  temporary  injunction  in 
this  case  was  granted  and  once  afterwards. 
The  time  the  wire  was  torn  down  after  the 
temporary  Injunction  was  granted  appel- 
lants, repaired  it  at  once,  and  It  only  took 
them  about  ten  minutes  to  do  so.  This  tend- 
ed to  show  that  they  would  know  when  the 
elevator  came  in  contact  with  the  telephone 
wire.  On  one  other  occasion  the  wire  and 
poles  for  a  half  mile  were  torn  down,  and 
on  another  occasion  the  wire  and  poles  were 
torn  down  for  the  distance  of  a  quarter  of  a 
mile.  This  tended  to  show  that  the  conduct 
of  appellants  in  tearing  down  the  wires  was 
willful,  else  they  would  have  stopped  as  soon 
as  the  elevator  caught  on  the  wire,  and 
would  not  have  continued  to  move  their 
threshing  machine  along  until  they  had 
torn  down  the  wire  and  poles  for  such  a 
great  distance.  Each  time  the  wire  was  torn 
down  as  the  threshing  machine  was  being 
driven  Into  a  wheatfield  from  the  highway, 
or  out  of  a  wheatfield  back  to  the  highway. 
In  such  case  the  telephone  wire  and  posts 


would  be  in  plain  view.  It  would  not  be  like 
the  case  where  the  machine  was  being  driven 
along  the  public  road  where  the  wires  only 
crossed  the  road  at  intervals.  Appellants 
admit  that  they  knew  the  wlre^was  strung 
along  the  highway,  and  when  they  turned  out 
of  the  highway  to  go  into  a  wheatfield  they 
knew  they  would  either  pass  under  the  tele- 
phone wire  or  that  their  machine  would  come 
In  contact  with  it.  The  fact  that  the  en- 
gine did  not  come  in  contact  with  the  wire 
shows  that  it  was  strung  over  10  feet  high 
from  the  ground  where  the  thresher  entered 
the  wheatfield.  The  testimony  shows  that 
this  was  enough  for  all  ordinary  use.  The 
engine  was  10  feet  high  and  the  elevator  was 
12  feet  1  inch.  The  wire  was  strung  higher 
than  the  engine  so  that  appellants  would 
have  only  had  to  have  lifted  it  2  feet  when 
they  entered  a  wheatfield.  Appellants,  how- 
ever claim  that  only  two  men  rode  on  the 
truck  which  carried  the  engine  and  separa- 
tor, and  that  one  of  them  guided  the  ma« 
chine,  and  that  most  of  the  time  of  the  oth- 
er was  taken  up  with  the  engine.  It  was 
not  to  be  expected  that  they  should  keep  a 
continual  watch  along  the  highway  so  as  to 
keep  from  tearing  the  line  down  where  it 
crossed  over  the  highway  while  the  thresher 
was  being  moved  along  the  highway;  but, 
as  we  have  just  seen,  they  knew  when  they 
turned  out  of  the  highway  into  a  wheatfield 
they  would  likely  come  in  contact  with  the 
wire,  and  one  of  them  might  have  climbed  up 
on  the  elevator  and  lifted  the  wire  clear  of 
it,  Instead  of  driving  along  and  tearing  down 
a  quarter  or  a  half  mile  of  wire  and  poles. 

[4]  The  testimony  shows  that  there  were 
extra  men  on  hand  to  help  thresh  the  wheat, 
and  that  in  the  case  of  the  other  threshers, 
one  of  these  men  looked  out  to  see  that  the 
thresher  did  not  tear  down  the  telephone 
lines.  When  the  line  was  torn  down  the 
business  of  the  telephone  company  must  nec- 
essarily be  discontinued  until  the  line  was  re- 
paired. This  showed  that  the  injury  was  im- 
mediate and  destructive  and  thus  irrepa- 
rable. 

[8,  8]  Therefore,  under  all  the  circumstanc- 
es, we  are  of  the  opinion  that  the  finding  of 
the  chancellor  was  not  against  the  preponder- 
ance of  the  evidence,  and  under  the  settled 
rules  of  this  court  cannot  be  disturbed  on 
appeal. 

What  we  have  said  on  this  branch  of  the 
case  disposes  of  the  'appellee's  cross-appeal 
adversely  to  him. 

It  follows  that  the  decree  will  be  affirmed. 


Digitized  by 


Google 


Tenn.) 


GITT  OF  MEMPHIS  ▼.  ENLOE  et  «1. 

(Supreme  Court  of  Tenneasee.     July  3,  1019.) 

1.  Statutes  <&=»125{7)  —  Vamdity  —  Title — 
Railroad  Oohhission— Ameitding  Acts. 
Acts  1919,  c.  49,  which  amended  Acts  1897, 
c.  10,  entitled  an  act  to  create  a  Railroad  Com- 
mission, defining  its  powers  and  duties  to  pro- 
hibit extortion,  etc.,  is  not  invalid  under  Const, 
art.  2,  §  17,  which  forbids  any  bill  to  become 
a  law  which  embraces  more  than  one  subject 
and  declares  that  all  acts  which  repeal,  reviye, 
or  amend  former  laws  shall  recite  in  their  cap« 
tion  the  substance  of  the  law  repealed  or  revived 
on  the  theory  that  the  original  act  related  sole- 
ly to  railroads  and  the  amending  act  was  ex- 
tended so  as  to  embrace  other  public  utilities, 
aa  street  railroads. 


2.  Constitutional  Law  ^=»241— ^Abbitbabt 
Classificatzon— Reoxtlateon  of  Street 
Railroads. 

An  act  regulating  public  utilities,  as  street 
railroads,  is  invalid  both  under  the  federal  and 
Tennessee  constitutions,  if  it  makes  an  arbitra- 
ry and  illegal  classification. 

3.  Constitutional  Law  ^=>42— Right  to 
Attack  Constitdtionaijtt  of  Act. 

The  city  of  Memphis  cannot  attack  Acts 
1919,  c.  49,  regulating  public  utilities,  as  street 
railroads,  and  giving  the  Railroad  Commission 
jurisdiction  over  fares,  on  the  ground  that  the 
requirement  that  the  public  utilities  carry  for 
the  protection  of  stockholders  a  depreciation 
account,  that  they  keep  their  books  in  a  certain 
manner,  and  that  they  cannot  issue  stocks  with- 
out first  obtaining  authority  from  the  commis- 
sion, etc.,  amounts  to  an  arbitrary  and  illegal 
classification ;  the  city  not  being  entitled  to  com- 
plain against  such  classification  of  public  util- 
ities. 

4.  Constitutional  Law  ^=>240(1)— Illegal 
Classification  —  Regulation  of  Public 
Utilities. 

The  provisions  of  Acts  1919,  c.  49,  that 
public  utilities  shall  carry  for  protection  of 
stockholders,  etc.,  a  depreciation  account,  that 
they  shall  keep  books  in  a  certain  manner,  and 
that  they  shall  not  issue  stocks,  etc.,  without 
consent  of  the  Railroad  Commission,  do  not  ren- 
der the  act  invalid  on  the  theory  that  it  arbi- 
trarily classifies  public  utilities  and  discrimi- 
nates against  them. 

5.  Constitutional  Law  ^=s>43(1)— Validity 
of  Statute— Persons  Entitlbd  to  Ques- 
tion. 

Though  Acts  1897,  c.  10.  provided  that  no 
person  owning  bonds  or  stocks  of  any  railroad 
company  should  serve  as  a  member  of  the  Rail- 
road Commission,  the  city  of  Memphis  cannot 
attack  the  constitutionality  of  Acts  1919,  c. 
49,  extending  the  regulatory  powers  of  the  Rail- 
road Commission  to  public  utilities,  as  street 
railroads,  on  the  ground  that  the  subsequent  act 
made  no  such  provision ;  for  the  city  is  not,  in 
a  suit  to  enjoin  the  commission  from  hearing 
an  application  for  increase  in  rates,  interested 
in  sudi  provision. 


CITY  OP  MEMPHIS  v.  ENLOE  71 

(214  S.W.) 

6.  Public  Service  Commissions  «=»3— Qual- 
ification—Ownership  OF  Railroad  Secu- 
rities. 

The  provision  of  Acts  1897,  c.  10,  creating 
the  Railroad  Commission,  that  no  person  owning 
stocks  or  bonds  of  any  railroad  or  transporta- 
tion company  shall  serve  as  commissioner,  must 
be  deemed  incorporated  in  Acts  1919,  c.  49,  ex- 
tending the  powers  of  the  commission  to  public 
utilities,  as  street  railroads,  for  the  two  acts  aft- 
er amendment  wiU  be  read  as  one. 

7.  Constitutional  Law  ^=!>135— Obligation 
»  OF  Contracts— Street  Railroad  Rates. 

Acts  1919,  c.  49,  extending  the  powers  of  the 
Railroad  Commission  to  public  utilities  and 
allowing  the  commission  to  investigate  and  fix 
rates,  is  not  invalid  as  impairing  the  obligation 
of  contract  in  violation  of  Const.  U.  S.  and 
Const.  Tenn.  art.  1,  S  20,  as  to  the  city  of  Mem- 
phis, which  had  previously  by  ordinance  fixed 
the  rate  which  street  railroad  company  doing 
business  therein  might  charge. 


Appeal  from  Chancery  Court,  Davidson 
County ;  J.  B.  Newman,  Chancellor. 

Bill  by  the  City  of  Memphis  against  B.  A. 
Enloe  and  others,  composing  the  Railroad 
Commission.  Decree  for  defendants,  and 
plaintiff  appeals.     Affirmed. 

H.  J.  Livingston,  City  Atty.,  of  Memphis, 
for  appellant. 

Frank  M.  Thompson,  Atty.  Gen.,  and 
Wright,  Miles,  Waring  &  Walker,  of  Mem- 
phis, for  appellees. 

LANSDEN,  0.  J.  This  case  was  brought 
to  enjoin  the  Railroad  Commission,  compos- 
ed of  Messrs.  Enloe,  Welch,  and  Hannah, 
from  hearing  an  application  filed  by  the  re- 
ceivers of  the  Memphis  Street  Railway  Com- 
pany, asking  authority  to  Increase  the  fare 
for  passengers  on  Its  street  cars  In  excess  of 
five  cents.  The  basis  of  the  bill  is  that 
chapter  49,  Acts  of  1919,  Is  unconstitutional 
and  void.  The  chancellor  held  the  act  valid 
and  dismissed  the  bill,  and  complainant  ap- 
pealed to  tills  court  The  court  considered 
the  case  one  of  general  importance  and  ad- 
vanced It  upon  the  docket  for  bearing.  A 
number  of  errors  have  been  assigned,  but 
they  present  the  general  question  that  the 
act  assailed  Is  void.  We  will  discuss  the  ob- 
jections made  to  the  act  in  the  order  In 
which  they  appear  In  the  briefs,  and  there- 
fore a  fuller  statement  of  the  purposes  of 
the  bill  Is  not  deemed  Important 

[11  The  first  objection  to  the  act  Is  that  It 
violates  section  17  of  article  2  of  the  Con- 
stitution, which  forbids  any  **bill  to  become 
a  law  which  embraces  more  than  one  subject, 
that  subject  to  be  expressed  In  the  title.  All 
acts  which  repeal,  revive  or  amend  former 
laws,  shall  recite  In  their  caption,  or  other- 
wise, the  title  or  substance  of  the  law  repeal- 
ed, revived  or  amended." 

It  Is  said  that  the  act  In  question  Is  in- 


^=»For  other  cases  see  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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valid  because  fhe  act  amended,  under  an  ap- 
propriate caption,  relates  solely  to  steam 
railroads;  and  this  act,  while  purporting 
to  amend  it,  expressly  provides  that  its  pro- 
visions, and  none  of  the  powers  conferred 
upon  th^  Railroad  and  Public  Utilities  Com- 
mission by  the  amendatory  act,  shall  relate 
to  such  railroads. 

We  think  the  fundamental  error  in  this 
contention  lies  in  the  fact  that  learned  coun- 
sel considers  chapter  10  of  the  Acts  of  1897 
as  relating  alone  to  the  subject  of  railroads^ 
While  it  does  relate  to  railroads,  the  subject 
expressed  in  the  title  is  not  confined  to  rail- 
roads. It  is  an  act  "to  create  a  Railroad 
(Commission  in  this  state  and  define  its  du- 
ties and  powers;  to  prohibit  extortion,  un- 
just discrimination  and  undue  or  unreason- 
able preference  by  railroad  companies  and 
other  persons  operating  railroads  in  this 
state,  in  their  charges  for  transportation  of 
freight  and  passengers;  to  secure  just  and 
reasonable  rates  and  charges  for  all  such 
services;  and  to  impose  penalties  and  to 
provide  civil  remedies  for  and  punish  viola- 
tion of,  this  act,  and  to  secure  the  due  execu- 
tion and  enforcement  of  its  provisions,  and 
all  lawful  orders,  rules  and  regulations  of 
the  said  Railroad  Commission."  The  amend- 
ment made  was  to  "change  the  name  of  the 
Railroad  Commission,  to  increase  its  powers 
and  functions,  and  to  embrace  within  Its 
jurisdiction  and  powers  all  other  public  util- 
ities." It  will  thus  be  seen  that  the  original 
act  relates  alone  to  steam  railroads  and  their 
regulation,  while  this  amendment,  in  addi- 
tion to  changing  the  name  of  the  commis- 
sion, increases  its  powers  and  functions  so 
'  as  to  embrace  within  its  jurisdiction  and 
powers  all  other  public  utilities.  It, is  im- 
material that  the  amendatory  act  excludes 
steam  railroads  from  the  operation  of  the 
amendment,  because  the  ori^nal  act  relates 
to  them.  It  is  not  a  substantial  objection, 
if  made,  that  the  two  provisions  of  the  act 
as  amended  are  not  homologous.  They  are 
all  public  utilities,  and  the  lieglslature  can 
deal  with  them  together  better  than  sepa- 
rately. It  is  true  that  the  title  of  the 
amendatory  act  does  not  state  that  steam 
railroads  are  to  be  expected  from  the  opera- 
tion of  the  amendatory  act  But  this  is  not 
material,  because  steam  railroads  are' dealt 
with  in  the  original  act.  The  amendment 
proposed  is  to  change  the  name  of  the  Rail- 
road Commission,  and  to  increase  its  powers 
and  functions  so  as  to  embrace  within  them 
all  other  public  utilities.  The  use  of  the 
word  "other"  might  indicate  the  intention  of 
the  Legislature  to  exclude  steam  railroads. 
At  all  events,  it  indicates  that  the  Legisla- 
ture knew  that  steam  railroads  were  public 
utilities  dealt  with  by  the  act  of  1897,  and 
desired  to  expand  the  original  act  so  as  to 
increase  its  powers  and  functions.  We  do 
not  think  the  case  of  Bank  v.  Divine  Gro. 
Co.,  97  Tenn.  603,  87  S.  W.  890,  cited  by 
complainants,  is  contrary  to  this  holding. 


The  case  of  Railroad  ▼.  Byrne,  119  Tenn, 
278,  104  S.  W.  460,  seems  to  be  controlling 
on  this  branch  of  the  bill.  This  amenda- 
tory act  does  recite  the  caption  of  the 
amended  act,  and  we  think  the  provisions  of 
the  amendatory  act  are  germane  to  the  orig- 
inal act  and  embraced  within  the  title  there- 
of. State  V.  Algood,  87  Tenn.  163,  10  S.  W. 
310;  Goodbar  v.  Memphis,  113  Tenn.  20,  81 
S.  W.  1061.  The  original  act  is  an  act  to 
create  a  Bailroad  Commission  and  define  its 
duties  and  powers.  The  amendatory  act 
changes  the  name  of  the  Bailroad  Commis- 
sion and  increases  its  powers  and  fimctions. 
It  is  well  understood,  we  think,  that  the  gen- 
erality  of  the  title  of  a  bill  is  no  objection  to 
the  bill,  provided  it  conveys  a  reasonable 
understanding  of  the  subject  of  legislation; 
and  it  is  equally  well  understood  that  the 
body  of  the  act  need  not  fill  up  the  title. 

[2]  It  is  also  said  that  the  act  in  question 
makes  arbitrary  and  illegal  classifications, 
and  for  these  reasons  is  void.  It  is  well  set- 
tled that  an  act  is  void,  both  under  the  laws 
of  Tennessee  and  of  the  United  States,  which 
makes  an  arbitrary  and  illegal  classification. 
State  V.  Bailroad,  124  Tenn.  1,  185  S.  W. 
773;  Stratton  v.  Morris,  89  Tenn.  534,  15  S. 
W.  87,  12  L.  B.  A.  70;  BaUway  v.  Ellis,  165 
U.  S.  155,  17  Sup.  Ct  255,  41  Jm  Ed.  666; 
Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S. 
540,  22  Sup.  Ct.  431,  46  L.  Ed.  679. 

[3, 4]  But  we  are  of  opinion  that  the  act  in 
question  is  not  open  to  this  assailment  The 
assault  is,  specifically,  that  the  requirement 
in  the  act  that  public  utilities  carry  for  the 
protection  of  stockholders,  bondholders,  or 
other  securities  a  depreciation  account; 
that  they  keep  their  records,  books,  and  ac- 
counts in  a  certain  manner;  that  they  can- 
not issue  stocks,  bond  certificates,  bonds, 
debentures,  or  other  evidences  of  indebted- 
ness payable  in  more  than  one  year  without 
first  obtaining  authority  from  the  commis- 
sion; that  they  cannot  lease,  merge,  or  con- 
solidate any  of  their  properties,  rights,  or 
franchises  without  the  approval  of  the  com- 
mission; that  they  cannot  acquire  any  priv- 
ilege or  franchise  without  the  approval  ot 
the  commission;  that  such  utility  has  the 
right  to  appeal  to  the  commission  from  any 
order  or  regulation  made  by  any  local,  munic- 
ipal, and  county  governing  body;  the  pow- 
er of  the  commission  to  require  such  utili- 
ties to  construct  and  operate  extension  or 
abandon  the  service — made  the  act  void  be- 
cause introduced  by  the  amendatory  act  and 
not  contained  in  the  original  act.  It  is  said 
that  these  requirements  of  public  utilities 
other  than  steam  railroads  create  an  il- 
legal and  arbitrary  classification  against 
them.  Under  authority  of  Noell  v.  Power 
Co.,  130  Tenn.  245,  169  S.  W.  1169,  and  many 
other  cases,  we  think  the  city  of  Memphis 
cannot  complain  at  an  alleged  unlawful 
classification  and  discrimination  against 
these  utilities.  The  city  of  Memphis  is  not 
a  steam  railroad  or  other  public  utility,  and 
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owns  no  Interest  In  sudi  a  utility,  and  makes 
no  complaint  in  its  bill  against  such  a  utili- 
ty. Therefore  the  question  is  academic  in 
this  case.  However,  we  do  not  desire  to  be 
understood  as  being  doubtful  of  the  effect 
of  the  provision  referred  to.  It  is  within 
the  power  of  the  Legislature  to  make  the 
classifications  made  in  this  act  as  between 
steam  railroads  and  other  public  utilities. 
Street  railways  are  not  the  only  public  util- 
ities dealt  with  by  the  act.  The  require- 
ments of  public  utilities  above  set  out  may 
easily  be  referred  to  the  general  public  in- 
terest, rather  than  to  an  arbitrary  classifica- 
tion against  such  utilities.  Most  steam  rail- 
roads have  their  stocks  and  bonds,  etc.,  quot- 
ed on  the  market  exchange,  and  they  have 
statements  of  their  financial  condition  pre- 
pared for  public  inspection.  Steam  rail- 
roads must  make  complete  statements  of 
their  financial  condition  to  the  Railroad 
Commission;  and  this  becomes  a  public  rec- 
ord for  the  inspection  of  all  interested.  It 
would  seem  that  they  have  substantially 
the  same  burden  cast  upon  them  in  this  re- 
spect which  the  amendatory  act  casts  upon 
other  utilities.  The  other  regulations  of 
street  railways  can  be  enforced  by  the  com- 
mission because  most  of  them  are  wholly 
within  the  state,  and  none  of  them  make  an 
Interstate  tariff.  Steam  railroads  are  inter- 
state as  well  as  Intrastate,  and  it  is  not  with- 
in the  jurisdiction  of  the  commission  to  en* 
force  its  regulations  in  other  states.  A  rail- 
road is  an  entirety,  and  all  of  its  bonds, 
stocks,  or  other  evidences  of  indebtedness 
cover  the  entire  road,  and  consequently  the 
commission  has  no  Jurisdiction  to  enforce 
the  regulations  of  the  amendatory  statute 
against  such  an  interstate  road.  We  think 
this  distinction  is  Just  and  reasonable,  and 
not  unlawful. 

(5, 1]  We  do  not  think  the  city  of  Mlnnphis 
can  complain  that  the  original  act  provides 
that  no  person  owning  bonds  or  stocks  of 
any  railroad  or  transportation  company  or 
connected  therewith,  shall  serve  as  a  mem- 
ber of  the  Railroad  Commission,  and  that 
each  member  of  the  commission  shall  take 
an  oath  stating  afiirmatively  that  he  is  not 
so  interested  or  connected.  The  city  is  not 
interested  in  this  suit  in  this  provision,  if 
indeed  the  requirements  of  the  original  act 
would  not  incorporate  these  provisions  with- 
in the  amendatory  act.  The  act,  after 
amendment,  will  be  read  together  and  as 
one  act  Byrne  v.  Railroad,  supra.  The 
qualifications  prescribed  in  the  original  act 
for  the  commissioners  will  still  obtain  not- 
.  withstanding  the  amendment.  If  this  pro- 
vision had  been  inserted  in  the  amendment 
it  would  have  been  in  the  act  twice — ^both 
in  the  original  and  in  the  amendment. 

[7]  At  the  time  of  the  passage  of  this 
amendment  the  city  of  Memphis  had  an  or- 
dinance forbidding  street  railway  compan- 
ies from  making  charges  for  passenger  fare 
in  excess  of  five  cents,  etc.    The  amendment 


assailed  empowers  the  Public  Utility  Com- 
mission to  hear  complaints,  or  to  investi- 
gate upon  its  own  motion  any  matter  con- 
cerning any  public  utility,  and  .to  fix  Just 
and  reasonable  individual  rates,  Joint  rates, 
tolls,  fares,  charges,  or  schedules,  whenever 
the  commission  shall  determine  any  existing 
hidivldual  rate,  Joint  rate,  toll,  fare,  charge 
or  schedule  thereof  Is  unjust  or  unreason- 
able, howsoever  the  same  may  have  hereto- 
fore been  fixed  or  established.  The  com- 
mission is  also  given  power  to  hear  and  de- 
termine whether  any  increase  in  individual 
rates.  Joint  rates,  tolls,  fares,  charges,  or 
schedules  made  by  any  public  utility  la 
Just  and  reasonable.  It  is  said  that  this 
provision  is  violative  of  the  14th  Amendment 
to  the  Constitution  of  the  United  States,  and 
section  20  of  article  1  of  the  Constitution  of 
Tennessee.  The  act  complained  of  Is  model- 
ed after  a  similar  act  of  New  Jersey,  approv- 
ed AprU  21, 1911  (P.  L.  p.  374).  The  Court  of 
Errors  and  Appeals  of  New  Jersey  (CoUings- 
wood  Sewerage  Co.  v.  Borough  of  Collings- 
wood,  105  Atl.  209)  use  this  language  in  ref- 
erence to  their  act: 

'The  CoUingswood  Sewerage  Company  was 
incorporated  under  chapter  210  of  the  Laws  of 
1898.  ♦  ♦  ♦  Its  right  to  construct  a  sew- 
erage system  in  the  borough  of  CoUingswood 
was  conferred  by  the  legislative  grant  contained 
in  the  statute.  The  exercise  of  that  right,  how- 
ever, was  suspended  by  the  mandate  of  the  Leg- 
islature until- it  obtained  from  the  borough  its 
consent  to  the  construction  of  such  system  with- 
in its  munici^l  limits.  The  statute  also  pro- 
vided that  the  municipal  authorities  should  an- 
nex to  their  consent,  which  should  be  by  a  for-  • 
mal  ordinance,  the  maximum  prices  or  rents  to 
be  charged  to  property  owners  for  use  of  the 
sewerage  system.    ♦    •    • 

"One  of  the  principal  grounds  of  appeal   is 
that  the  ordinance  of  the  borough  and  the  ac- 
ceptance by  the  sewerage  company  of  the  pro- 
visions   thereof    constitute    an    inviolable    con- 
tract between  the  parties  which  the  Board  of 
Public  Utilitioa  Commissioners  has  no  power  to 
set  aside  or  disregard.    We  concur  in  the  die* 
position  made  of  this  contention  by  the  Supreme 
Court,  and   in   the   reasoning   of  Mr.  Justice 
Swayze  upon  the  point.     We  observe,  however, 
in  his  opinion,  what  seems  to  us  to  be  an   in- 
accurate expression,  namely,  that  *an  ordinance 
of  tl^is  kind  is  a  grant  upon  condition  ratlicr 
than  a  contract.*    The  statute  of  1898  does  not 
exhibit  any  purpose  on  the  part  of  the  Liegxs- 
lature    to    clothe    the    municipalitieB    affect^a 
thereby   with   authority    to   grant  to   sewerage 
companies  organized  thereunder  any  *'^^^**^^; 
right,   power,  or   privilege   whatever.     Oi* 


tL^e 


contrary,  aU  of  the  franchises,  rights,  power^. 
and  privileges  vested    in  these  con^Pt'^^^®'  wtic 
eluding   the   right    to   lay    pipes  in   ^J?^^  ^^^^^t. 
streets,  come  to  them  by  direct  legislative  b^^^^^ 
The  authority  conferred  upon  the  ^^ .  ^^ex^t:    o« 
is  the  right  to  suspend  the  present  cnj^y  ^^  ^Yi.o\r 
them  by  refusing  to  consent  to  the  JJ?^^         xn-CLy 
streets,  except  upon  conditions  ^^Y-^-    oi    s^xcYi 
name.     And    even    in    the  withholdi^&^^^^Q^a     if 
consent,  and  in  the   imposition  ot.^.^^utie»    * 
the  consent  be  accorded,  the  munid^'*' 

Digitized  by  LjOOQIC 


1« 


74 


214  -SOUTHWESTERN  REPORTER 


CTena 


exercising  a  mere  delegated  authority,  are  act- 
ing as  mere  agents  of  the  Legislature.  It  can- 
not be  donbted  that,  if  the  right  to  use  the 
streets  of  the  borough  of  Collingswood  had  been 
granted  by  the  state  to  the  sewerage  compa- 
ny without  condition  or  limitation,  and  the  sov- 
ereign itself  had  fixed  the  maximum  charges  to 
be  made,  it  would  have  power  to  change  the 
rate  whenever  in  its  judgment  conditions  arose 
which  justified  such  action.  To  hold  that  by 
delegating  the  rate -fixing  power  to  its  creature 
it  had  deprived  itself  of  the  right  thereafter  to 
modify  the  rate  would  be  tantamount  to  de- 
claring that  ,the  creature  is  greater  than  the 
creator.  It  would  be  strange  Indeed  if  the  state, 
which  has  power  to  terminate  the  existence  of 
the  municipalities  created  by  it  whenever  it  may 
see  fit,  could  not  revoke  ajDthority  granted  by 
it  to  them,  and,  in  the  exercise  of  its  sovereign* 
ty,  cancel  conditions  which  it  had  permitted 
them  to  impose  upon  other  classes  of  corpora- 
tions which  had  also  been  created  by  it." 

Other  cases  In  accord  are  Denver  &  So. 
Platte  Ry.  Ck).  v.  City  of  Englewood,  62  Colo. 
229,  161  Pae.  151;  Home  Telegraph  Co.  v. 
Los  Angeles,  211  V.  S.  265,  29  Sup.  Ct.  50, 
53  L.  Ed.  176;  Detroit  v.  Detroit  Citizens* 
St.  Ry.  Co.,  184  U.  S.  368,  382,  22  Sup.  Ct. 
410,  46  L.  Ed.  592;  Vicksburg  v.  Vicksburg 
Waterworks  Co.,  206  U.  S.  496,  508,  27  Sup. 
Ct.  762,  51  L.  Ed.  1155;  Providence  Bank  v. 
Billings^  4  Pet.  514,  561,  7  L.  Ed.  939;  RaU- 
road  Commission  Cases,  116  U.  S.  307,  6  Sup. 
Ct.  334,  388,  1191,  29  L.  Ed.  636. 

The  power  of  the  city  to  regiilate  public 
utilities  is  quite  generally  considered  a  pow- 
er of  government  continuing  in  its  nature, 
and  which  cannot  be  bargained  away.  One 
of  the  cases  states  conditionally  that,  if  It 
can  be  bargained  away  at  all.  It  can  only  be 
by  words  of  positive  grant,  or  something 
which  Is  In  law  equivalent.  Freeport  Water 
Co.  V.  Freeport  City.  180  U.  S.  587,  21  Sup. 
Ct.  493,  45  L.  Ed.  679. 

In  this  state  It  has  been  held  that  the  gen- 
eral governmental  powers  of  tlie  state  can- 
not be  bargained  away.  Lynn  v.  Polk,  8 
Lea,  121. 

The  result  is  that  we  are  of  opinion,  after 
an  Investigation  -of  the  act  and  the  author- 
ities, that  the  act  Is  not  violative  of  any  pro- 
vision of  the  Constitution  of  this  state,  or  of 
the  United  States.  The  chancellor  so  held, 
and  his  decree  is  affirmed. 


IVY  V.  BINSWANGER  &  CO. 

(Supreme  Court  of  Tennessee.     June  4,  1919.) 

1.  Pabtneeship  ^=»55  —  Agbeement  —  Rec- 
ord Insufficient  to  Estabish. 
In  an  action  on  rent  notes  under  a  lease 
'  which  had  been  assigned  to  a  corporation  organ- 
ized by  lessees,  defended  on  the  ground  that  the 
corporation  had   assumed  liability  and  defend* 


ants  were  released  under  the  lease  terms,  evi- 
dence held  not  to  show  that  lessees  bad  agreed 
upon  a  partnership. 

2.  CofiPOBATioNS  ^=s»30(5)— Lease  to  Cobpo- 
BATE  Promoteb— Pbovision  Rei^asinq  fbou 
LiABiLiTT— Evidence. 

Where  a  lease  to  corporate  promoters  provid- 
ed that  they  were  not  to  be  personally  liable  for 
rent  accruing  after  the  thirty-sixth  InstaUment 
was  paid,  provided  the  corporation  was  organiz- 
ed and  became  lessee,  and  $20,000  in  cash  was 
paid  into  its  treasury,  lessor's  contention  that 
such  sum  had  not  been  paid  in  held  contrary  to 
the  evidence.  * 

3.  Cobpobations  ^=s>30(5)  —  Contbacts  be- 
tween Pboicotebs  and  Thibd  Pebsons-* 
Payment  fob  Cobfobate  Stock— Fubnish- 
XNQ  Machineby. 

Where  a  contract  by  promoters  with  third 
persons  required  the  payment  of  a  certain 
amount  of  cash  into  the  treasury  of  a  corpora- 
tion being  organized,  payment  for  stock  by  pur- 
chase of  machinery  held  sufficient,  the  formali- 
ty paying  the  money  for  the  machinery  and  re- 
paying it  into  the  treasury  being  useless. 

Error  to  Circuit  Court,  Shelby  County; 
H.  W.  Laughlin,  Judge. 

Suit  by  Binswanger  &  Co.  against  J.  W. 
Ivy.  Judgment  for  plaintiff,  which  was  af- 
firmed by  the  Court  of  Civil  Appeals,  and  de- 
fendant brings  error.  Judgments  of  the 
Court  of  Civil  Appeals  and  of  the  lower  court 
reversed,  and  suit  dismissed. 

Arthur  C.  Fant  and  A.  B.  Knipmeyer,  both 
of  Aiemphis,  for  plaintiff  in  error. 

M.  E.  Lesser,  of  Memphis,  for  defendant  in 
error. 

McKINNEY,  J.  This  suit  was  instituted 
by  Binswanger  &  Co.  against  J.  W.  Ivy  to 
recover  on  the  last  ten  of  a  series  of  54  notes 
executed-  to  it  by  the  said  J.  W.  Ivy  and  one 
R.  D.  Harris  on  August  10,  1912;  each 
of  said  notes  being  for  $100,  and  due,  respec- 
tively, on  the  1st  ^y  of  each  month,  begin- 
ning April  1,  1913. 

Said  notes  were  lease  notes  for  the  rent  of 
the  building  which  Binswanger  &  Co.  was  to 
erect  and  turn  over  to  the  said  lessees  on 
October  15,  1912. 

Ivy  defended  on  the  ground  that,  under  the 
terms  of  the  lease,  more  thain  36  of  the  notes 
having  been  paid,  he  was  released  and  not 
bound  for  their  payment. 

There  was  a  Judgment  below  for  the 
balance  due  on  said  notes,  which  was  affirm- 
ed by  the  Court  of  Civil  Appeals.  Harris 
was  not  sued.  • 

It  seems  that  Harris  and  Ivy  desired  to 
organize  and  operate  a  corporation  in  the 
dty  of  Memphis  for  the  purpose  of  manu- 
facturing candy.  Binswanger  &  Co.  owned 
a  vacant  lot  in  Memphis  which  adjoined  its 
place  of  business,  and  on  August  10,  1912, 


^s>For  other  cases  see  same  topic  and  KBY-NUMBBR  hi  all  Key-Numbered  Digests  and  Indexes 
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it  entered  Into  a  written  agreement  with  the 
said  Harris  and  Ivy,  by  which  it  contracted 
to  construct  a  building  on  said  lot  for  the 
said  Harris  and  Ivy,  or  for  the  corporation 
to  be  organized  by  them.  So  much  of  the 
contract  as  pertains  to  the  Issues  involved  in 
this  suit  is  as  follows: 

**Thi8  agreement  made  and  entered  into  by 
and  between  Binswanger  &  Co.,  Inc.,  a  corpo- 
ration chartered  under  the  laws  of  the  state  of 
Virginia,  whose  charter  is  regularly  and  duly 
filed  for  record  in  the  office  of  the  secretary  of 
state  for  the  state  of  Tennessee,  and  which  is 
lawfully  authorized  to  do  business  in  the  state 
of  Tennessee,  having  an  office  at  the  city  of 
Memphis,  Tenn.,  party  of  the  first  part,  and  R. 
D.  Harris  and  J.  W.  Ivy,  both  of  the  city  of 
Memphis,  county  of  Shelby,  and  state  of  Ten- 
nessee, parties  of  the  second  part,  witnesseth: 

'That  the  said  party  of  the  first  part  has 
this  day  demised  and  leased,  and  by  these  pres- 
ents does  hereby  demise  and  lease,  unto  the  said 
parties  of  the  second  part,  a  certain  three-story 
brick  and  concrete  building  to  be  erected  on  a 
lot  of  land  fronting  86  feet  on  the  south  side  of 
Union  avenue,  extending  southwardly  between 
parallel  lines  to  the  right  of  way  of  the  South- 
em  Railway  Company,  and  which  said  lot  is 
located  between  the  right  of  way  of  the  South- 
em  Railway  Company  on  the  west  and  Myrtle 
street  on  the  east,  and  lies  immediately  west  of 
and  adjoining  the  three-story  brick  building  No. 
645-655  Union  avenue,  in  Memphis,  Shelby 
county,  Tenn.,  which  said  building  is  to  be 
erected  according  to  plans  and  specifications 
submitted  by  the  party  of  the  first  part  to  the 
parties  of  the  second  part,  and  which  have  been 
accepted  and  approved  and  identified  by  the 
signatures  of  the  parties  hereto. 

'*To  have  and  to  hold  the  said  premises  for 
the  term  beginning  .on  the  15th  day  of  October. 
1912,  and  ending  on  the  3l8t  day  of  August, 
1917,  inclusive;  the  parties  of  the  second  part 
yielding  •  and  paying  therefor  a  gross  rental  of 
S0,360,  payable  in  monthly  installments,  where- 
of the  first  five  installments,  amounting  to 
$800,  have  been  paid  in  cash  by  the  parties  of 
the  second  part  to  the  party  of  the  first  part, 
the  receipt  whereof  is  hereby  acknowledged,  and 
the  remaining  $8,560  is  evidenced  by  54  promis- 
sory notes,  of  even  date  herewith,  one  whereof 
is  for  the  sum  of  $80,  payable  on  the  15th  of 
March,  1913,  and  the  remaining  63  are  for  the 
sum  of  $160  each,  the  first  payable  on  the  1st 
day  of  April,  1913,  and  the  remaining  52  suc- 
cessively on  the  1st  day  of  the  next  succeeding 
52  months  of  said  term ;  all  of  which  said  notes 
are  executed  and  delivered  by  the  parties  of  the 
second  part,  said  rent  reserved  herein  being 
payable  in  advance  at  the  office  of  the  party 
'  of  the  first  part. 

"This  demise  and  lease  is  upon  the  condition 
that  the  said  premises  herein  demised  and  leas- 
ed shall  be  used  solely  for  the  manufacture  of, 
handling,  and  dealing  in  candy,  soda,  charged 
and  mineral  waters,  cakes,  crackers,  dried 
fruits,  syrups,  and  confections,  and  other  goods 
similar  thereto,  and  for  no  other  purpose.  But 
this  clause  shall  not  apply  in  case  this  lease 
shall  be  transferred  to  other  parties  with  the 
consent  of  the  first  party  as  hereinafter  con- 
tracted for. 

*The.  said  parties  of  the  second  part  contem- 


plate the  organization  of  a  corporation  to  carry 
on  in  the  herein  demised  premises  the  business 
hereinbefore  authorized. 

**The  party  of  the  first  part  does  covenant 
and  agree  that  if  at  any  time  the  parties  of  the 
second  part  shall  form,  organize,  and  incorpo- 
rate a  corporation  under  the  laws  of  the  state 
of  Tennessee,  in  compliance  with  the  statutes 
of  said  state  in  that  behalf  enacted,  a  corpora- 
tion with  an  authorized  capital  of  not  less  than 
$50,000,  whereof  at  least  $20,000  shall  be  paid 
in  cash  into  said  company,  said  parties  of  the 
second  part  shall  have  the  right  to  assign  and 
transfer  the  within  lease  to  said  corporation, 
and  the  party  of  the  first  part  will  accept  said 
corporation  as  its  tenant  in  said  premises  upon 
the  same  terms,  provisions,  agreements,  cove- 
nants, conditions,  and  limitations  as  herein  set 
forth,  and  as  if  named  herein  as  one  of  the  les- 
sees, without,  however,  in  any  wise  releasing  or 
discharging  said  parties  of  the  second  part  from 
their  liability  on  the  first  36  installments  of 
said  rent. 

"The  said  parties  of  the  second  part  further 
covenant  and  agree  that  in  the  event  said  cor- 
poration is  organized  and  is  accepted  under  the 
terms  hereof  as  the  tenant  of  the  party  of  the 
first  part,  that  they  will  remain  bound  upon 
their  said  obligation  notwithstanding  there  shall 
be  any  departure  from  the  within  lease  by  rea- 
son of  any  agreement  between  the  party  of  the 
first  part  and  said  corporation. 

"The  party  of  the  first  part  covenants  and 
agrees  that  if  said  corporation  shall  be  organ- 
ized as  aforesaid,  and  accepted  as  tenant  in  ac^ 
cord  with  the  provisions  hereof,  that  it  will  re- 
lease the  parties  of  the  second  part  from  any 
individual  liability  on  any  and  all  installments 
of  rent  accruing  after  the  thirty-sixth  install- 
ment is  paid." 

This  building  was  completed  and  turned 
over  to  the  lessees  some  time  in  November, 
1912,  and  Mr.  Ivy  testifies  that— 

"Immediately  upon  opening  our  doors  an  ap- 
plication for  a  charter  was  made,  and  our  busi- 
ness was  always  conducted  as  the  Harris-Ivy 
Candy  Company.  For  some  reason  the  grant- 
ing of  the  charter  was  delayed.  We  didn't  wait 
until  the  charter  arrived  to  begin  business.  We 
thought  that  we  were  entitled  to  do  business  in 
our  corporation  name  as  though  we  were  au- 
thorized by  the  state.  Every  rent  check  after 
the  $800  had  been  advanced  was  paid  by  the 
Harris-Ivy  Candy  Company." 

Upon  being  asked  as  to  when  they  began 
doing  business  this  witness  says: 

"Why  some  time  in  December  we  manufactur- 
ed some  goods  to  try  out  the  machinery  more 
than  anything  else.  We  had  no  salesmen,  of- 
fered no  goods  for  sale,  and  solicited  no  busi- 
ness until  possibly  right  at  Christmas,  when  we 
offered  some  goods  that  we  had  made  at  that 
time,  but  we  had  applied  for  the  charter."    * 

The  charter  in  fact  became  effective  on 
February  1,  1913,  and '  the  charter  name 
of  the  corporation  was  the  "Harris-Ivy 
Candy  Company,"  the  name  by  which  the 
company  was  operated  from  the  day  it  open- 
ed its  doors  until  it  ceased  to  do  business 
in  1916. 
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it  appears  fbat  shortly  after  the  lease 
contract  was  executed  the  lessees  began  to 
make  contracts  for  their  machinery,  so  as 
to  have  it  ready  for  installation  upon  the 
completion  of  the  building. 
,  [1]  A  good  deal  has  been  said  as  to  a  part- 
nership, composed  of  Harris  and  Ivy,  doing 
business  under  the  firm  style  of  the  Harris- 
Ivy  Candy  Company,  prior  to  the  obtaining 
of  the  charter  of  Incorporation.  There  is 
nothing  in  the  record  to  sustain  such  a 
charge.  In  fact,  no  such  partnership  was 
contemplated  or  agreed  upon,  or  in  fact  ever 
^existed.  It  was  intended  from  the  begin- 
ning that  this  enterprise  should  be  a  cor- 
poration, and  it  was  so  treated  by  all  of  the 
parties,  and  they  undertook  to  operate  it  as 
such  from  the  beginning.  It  is  true  that  they 
carried  on  the  business  for  a  month  or  two 
prior  to  the  date  that  the  charter  was  actu- 
ally issued,  and,  no  doubt,  the  individuals 
would  have  been  liable  as  such  for  any  obli- 
gations incurred  during  that  period,  but  they 
would  not  have  been  liable  as  partners,  for 
the  reason  that  there  was  no  partnership  in 
existence. 

In  30  Cyc.  349,  the  author  says: 

"The  definition  of  a  partnership  which  seems 
to  be  most  accurate  and  comprehensive  is  that 
of  Chancellor  Kent,  as  follows:  'A  contract  of 
two  or  more  competent  persons  to  place  their 
money,  effects,  labor,  and  skill,  or  some  or  all  of 
them,  in  lawful  commerce  or  business,  and  to 
divide  the  profit  and  bear  the  loss  in  certain 
proportions.' " 

Binswanger  &  Co.  insist  that  they  were 
never  notified  of  the  incorporation  of  the 
company  and  of  the  transfer  of  the  lease  by 
Harris  and  Ivy  to  the  corporation.  The 
proof  shows  conclusively  that  the  lease  was 
transferred  to  the  corporation. 

Mr.  Binswanger,  on  his  cross-examination, 
was  asked  the  following  question: 

"Q.  You  knew  the  Harris-Ivy  Candy  Compa- 
ny was  incorporated  under  the  laws  of  Tennes- 
see on  or  about  the  Ist  day  of  February,  1913, 
did  yon  not? 

"A.  I  had  no  definite  knowledge.  I  presumed 
that  they  did." 

On  this  question  Mr.  Ivy  testifies  as  fol- 
lows: 

"Q.  Do  you  know  of  your  own  knowledge  of 
any  notice,  either  verbal  or  written,  that  was 
ever  given  by  you  or  Mr.  Harris,  or  the  Harris^ 
lyy  Candy  Company,  advising  Binswanger  & 
Co.  that  you  had  assigned  the  lease  to  the  Har- 
ris-Ivy Candy  Company? 

"A.  No  more  than  Mr.  Binswanf^er  was  noti- 
fied that  there  was  |Q5,000  of  stock  paid  into 
the  concern.  That  was  not  a  business  notice, 
but  an  Informal  discussion  in  which  we  were 
stating  our  condition  to  him— talking  in  the  of- 
fice. That  we  had  $25,000  paid-up  capital. 
That  was  after  the  incorporation  of  the  com- 
pany. We  were  in  the  building  operating.  Mr. 
Binswanger  was  making   a  call  in   our   office. 


and   we   were    discnssing   the  affairs   at   that 
time." 

This  business  of  the  candy  company  was 
conducted  next  door  to  Binswanger  &  Co., 
and  it  appears  from  the  proof  that  Mr.  Bins- 
wanger frequently  came  to  the  candy  plant, 
inspected  same,  and  discussed  its  business 
affairs  wtih  Ita  officers,  and  its  rents  were 
paid  in  every  instance,  excluding  the  ad- 
vance payment  of  $800,  by  the  checks  of  the 
corporation. 

On  this  question  the  Court  of  Civil  Ap- 
peals in  its  opinion  says: 

"There  is  no  direct  evidence  in  this  case  that 
Binswanger  &  Co.  were  ever  notified  of  the  or- 
ganization of  this  corporation,  and  Binswanger 
himself  swears  that  he  was  not.  The  fact  that 
he  received  the  checks  of  the  corporati(m,  under 
ordinary  conditions,  would  be  conclusive  proof 
of  that  question,  but  in  this  particular  case  it  is 
made  to  appear  that  the  checks  issued  subse- 
quently to  the  incorporation  were  signed  exactly 
as  they  were  before  its  organization,  so  that  that 
cannot  be  taken  as  constituting  notice.  In  the 
absence  of  notice  and  in  the  absence  of  knowl- 
edge on  his  part,  of  course,  payment  in  this 
way  would  not  constitute,  in  the  opinion  of  the 
court,  payment  by  the  corporation,  and  would 
not  operate  as  an  estoppel  against  Bhiswangcr." 

Mr.  Binswanger  does  not  deny  any  of  the 
testimony  of  Mr.  Ivy  on  this  question.  Tak- 
ing this  record  as  a  whole,  we  think  the  evi- 
dence is  ample  to  Justify  the  court  in  hold- 
ing that  Binswanger  &  Co.  had  knowledge 
that  this  was  a  corporation  and  that  the 
rent  was  paid  with  the  checks  of  the  cor- 
poration. 

We  find  nothing,  however,  in  the  contract 
providing  that  any  formal  notice  shall  be 
given  to  Binswanger  &  Co.  of  the  incorpora- 
tion of  the  company.  We  do  not  think  there 
is  anything  whatever  in  this  contention. 

The  error  committed  '  by  the  Court  of 
Civil  Appeals  was  in  holding  that  checks 
had  been  issued  prior  to  the  incorporation 
signed  "Harris-Ivy  Candy  Company."  We 
find  no  such  evidence  In  the  record,  and  cer- 
tainly no  such  checks  were  ever  given  to 
Binswanger  &  Co.  The  fact  is  that,  five 
months  of  the  rent  having  been  paid  in  ad- 
vance, none  of  said  rent  notes  became  due 
until  April  1,  1913,  which  was  tvvo  months 
after  the  company  was  incorporated. 

Wlien  the  $800  was  paid  in  August,  1912, 
Harris  and  Ivy  each  executed  their  individu- 
al check  for  $400,  and,  so  far  as  this  record  * 
shows,  Binswanger  &  Co.  never  received  a 
check  signed  "Harris-Ivy  Candy  Company" 
until  after  the  Incorporation  of  the  company. 

[2]  It  is  next  insisted  that  the  $20,000  in 
cash  provided  for  in  the  contract  was  never 
paid  into  the  treasury  of  the  corporation. 

We  do  not  think  this  contention  is  well 
made,  so  far  as  the  rights  of  the  parties  to 
this  suit  are  concerned.  As  the  machinery 
for  the  company  began  to  arrive,  Mr.  Ivy 
advanced  the  money  out  of  his  individual 
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funds  to  pay  for  same.  Indiijling  the  $400 
advanced  on  account  of  rent,  he  had  advanced 
for  the  company,  at  the  time  the  charter 
was  Issued,  $10,300,  and  the  company  issued 
to  him  stock  for  this  amount.  As  to  this 
item  the  defendant  in  error  does  not  make 
any  special  complaint,  and  none  could  have 
been  successfully  made.  It  would  have  been 
a  useless  formality  for  Ivy  to  have  executed 
to  the  company  his  check  for  $10,300  in  pay- 
ment of  his  stock,  and  for  the  company  at 
the  same  time  to  have  executed  to  Ivy  its 
check  for  a  like  amount  on  account  of  ad- 
Tances  made  by  him  for  the  company. 

A  man  by  the  name  of  Partee  also  became 
a  stockholder  in  the  company,  subscribing 
for  50  shares  of  its  stock,  for  which  he  paid 
to  the  company  $5,000  in  cash. 

Mr.  Harris  advanced  $400  on  account  of 
rent,  paid  to  the  company  $3,100  in  cash, 
and  furnished  it  machinery  or  advanced  for 
it  on  account  of  machinery  purchased  for  it, 
$6,500,  making  a  total  of  $10,000,  and  stock 
was  issued  to  him  in  that  amount 

Excluding  the  $6,500  item,  the  amount  of 
cash  paid  to  the  company  by  these  stock- 
holders amounted  to  $8,800,  and  with  the 
$6,500  added  the  dmount  totalled  $25,300,  for 
which  stock  was  issued  to  the  respective 
parties  in  February,  1913.  And,  as  thus  or- 
ganized, the  corporation  carried  on  its  busi- 
ness until  1916,  when  the  company  became 
a  bankrupt  So  there  can  be  no  question  as 
to  the  good  faith  of  these*  transactions,  and 
no  such  question  is  made. 

Mr.  Harris,  it  appears  from  the  record,  is 
a  resident  of  Detroit,  Mich.,  and  did  not  tes- 
tify in  this  case. 

[3]  As  to  the  item  of  $6,500  for  machinery, 
it  seems  that  the  American  Confectionery 
Company  of  Nashville  had  had  a  fire.  It 
bad  a  lot  of  machinery  for  making  candy, 
most  of  which  was  new  and  had  never  been 
used.  It  was  unable  to  adjust  its  loss  with 
the  insurance  company,  and  so  it  sold  this 
machinery  to  Mr.  Harris.  As  to  whether 
Harris  bought  this  for  himself  or  for  the 
company  the  proof  does  not  show.  Neither 
does  the  proof  show  whether  Mr.  Harris 
made  any  profit  out  of  the  transaction,  but 
the  uncon  trover  ted  proof  was  that  the  ma- 
chinery was  well  worth  $6,500,  and  that  this 
purchase  was  agreed  to  by  the  company. 
The  company  necessarily  had  to  have  ma- 
chinery to  carry  on  its  business.  If  Mr.  Har- 
ris had  paid  the  $6,500  in  cash  to  the  com- 
pany for  his  stock,  and  the  company  had 
immediately  paid  him  back  the  $6,500  for 
the  machinery,  the  provision  of  the  contract 
In  question  would  have  been  literally  com- 
plied with.  We  do  not  think  such  a  for- 
mality had  to  be  gone  through  with.  We 
think  the  spirit  of  the  contract  was  fully 
complied  with. 

Evidently  the  object  which  Binswanger  & 
Co*  _ bad  in  having  this  provision  incorporat- 
ed in  the  contract  was  to  guarantee  the  good 


faith  of  the  transaction,  and  to  guarantee 
the  strength,  stability,  and  effectiveness  of 
the  company.  In  other  words,  if  these  par- 
ties were  willing  to  invest  $20,000  of  their 
funds  in  the  venture  and  were  willing,  in 
addition,  to  insure  the  payment  of  the  first 
36  notes,  Binswanger  &  Ck>.  were  willing  to 
look  to  the  corporation  for  the  payment  of 
the  remaining  18  notes. 

The  objections  Interposed  by  the  defend- 
ant in  error  are  entirely  too  technical.  Sup- 
pose, for  example,  that  the  parties,  in  order 
to  comply  with  this  provision  of  the  con- 
tract, had  actually  paid  into  the  treasury  of 
the  new  corporation  $20,000  in  cash,  and  that 
thereupon  the  company  had  paid  this  $20,- 
000  back  to  these  same  parties  for  a  lot  of 
old  machinery  that  was  not.  worth  more  than 
$5,000.  While  this  would  be  k  literal  com- 
pliance with  the  letter  of  the  contract,  it 
would  be  absolutely  violative  of  the  spirit 
of  the  contract,  and  we  do  not  think,  under 
such  a  state  of  facts,  that  the  parties  could 
successfully  resist  payment  of  the  remain- 
ing notes  after  the  first  36  had  been  paid. 
And  in  this  Instance  the  present  defendants 
in  error  would  not  be  insisting,  as  they  are 
now  doing,  upon  a  literal  compliance  with 
the  contract 

"It  is  a  well-settled  rule  in  this  state  that  the 
governing  principle .  of  construction  is  the  in- 
tention of  the  parties,  and  that  this  intention 
may  be  ascertained  by  looking  to  the  situation 
of  the  parties,  the  motive  which  induced  the 
agreement,  and  the  objects  and  purposes  design- 
ed to  be  effected  by  it;  the  sole  object  of  the 
court  being  to  do  justice  between  tiie  parties 
by  enforcing  a  performance  of  their  agreement 
according  to  the  sense  in  which  they  mutually 
understood  it  at  the  time  it  was  made.''  Mills 
V.  Faris,  12  Heisk.  457. 

''In  ascertaining  the  intention,  the  situation 
of  the  parties,  the  motives  that  led  to  the 
agreement,  and  the  objects  designed  to  be  ef- 
fected by  it  may  all  be  looked  to  by  the  court." 
Nunnelly  v.  Warner  Iron  Ck>.,  94  Tenn,  282,  29 
S.  W.  124. 

In  Searight  v.  Payne,  6  Lea,  285,  where 
the  complainant,  instead  of  paying  for  his 
subscription  in  cash,  paid  for  it  with  other 
property,  the  court  approved  of  this  method 
of  paying  for  his  stock  and  said: 

"To  go  through  the  mere  form  of  paying  in 
the  money,  and  immediately  paying  it  out  for 
the  property,  would  not  in  any  way  facilitate 
the  business,  or  aid  the  after  creditors  of  the 
firm,  nor  furnish  them  any  additional  security 
for  their  debts." 

*'It  is  quite  as  well  settled  that  the  sub- 
scriber may  pay  and  satisfy  his  stock  subscrip- 
tion either  in  money  or  in  such  property  as  the 
corporation  may  need,  and  agree  to  take,  in 
good  faith  and  at  a  fair  valuation ;  and,  if  the 
property  is  taken  at  a  fair  valuation  and  in 
good  faith,  the  payment  is  as  effectual,  and  as 
valid  as  though  made  in  cash  to  the  same 
amount"  Kelley  Bros.  v.  Fletcher,  94  Tenn. 
.6,  28  S.  W.  UOO;   Bristol  Trust  Co.  v.  Jones- 
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bopo  Trust  Go,,  101  Tenn.  654,  48  S.  W.  228; 
Morgan  Bros.  v.  Coal  &  Iron  Co.,  134  Tenn. 
244,  183  S.  W.  1019,  Ann.  Caa.  1917B,  42. 

"Even  where  the  charter,  statute,  or  other 
governing  instrument,  by  its  terms,  requires 
payment  in  money,  yet  unless  the  language  is 
such  as  to  import  a  prohibition  of  anything  but 
money,  the  courts  are  generally  agreed  that 
payment  may  be  made  in  any  kind  of  property 
or  services  which  the  corporation  may  lawfully 
purchase  in  the  prosecution  of  its  business, 
provided  it  be  done  in  good  faith,  and  provided 
such  property  or  services  be  conveyed  or  ren- 
dered at  a  fair  valuation.  The  reason  Is  that 
the  law  does  not  require  the  parties  to  go 
through  the  vain  transaction  which  would  be 
exhibited  if  the  subscriber  should  pay  for  his 
shares  in  cash,  and  if  the  corporation  should 
hand  back  the  cash  in  purchasing  from  the  sub- 
scriber such  property  as  the  corporation  might 
wish  to  buy  fr<Sm  him;  or  what  would  be  the 
equivalent  of  such  a  transaction,  that  there 
should  be  a  mere  exchange  of  checks  between 
the  parties."    10  Cyc.  472. 

**Under  the  old  common-law  rule,  a  strict  per- 
formance is  usually  required  as  a  condition 
precedent  to  recovery ;  but  the  modern  rule  is 
more  liberal,  and  it  may  now  be  stated  as  a 
general  rule  that  a  substantial  performance  in 
all  respects  in  fcood  faith  is  sufficient  to  satisfy 
the  law.*'    Elliott  on  Contracts,  ^  1878. 

"As  a  general  rule,  a  slight  difference  be- 
tween the  performance  and  the  specification,  or 
a  very  technical  breach  .which  causes  no  dam- 
ages, and  where  the  result  is  the  same  and  fully 
as  good  as  if  there  had  been  a  literal  compli- 
ance, cannot  be  taken  advantage  of  as  incon- 
sistent with  or  failing  to  constitute  substantial 
performance."    Elliott  on  Contracts,  §  1879. 

As  to  the  authorities  relied  upon  by  the 
defendant  in  error,  we  do  not  deem  it  nec- 
essary to  discuss  them  in  detail,  as  we  do 
not  consider  them  in  point  or  inconsistent 
with  our  holding  herein. 

We  are  of  the  opinion  that  the  merits  of 
this  case  are  with  the  plaintiff  in  error.  It 
results,  therefore,  that  the  Judgment  of  the 
Court  of  Civil  Appeals  and  of  the  lower 
court  will  be  reversed,  the  suit  will  be  dis- 
missed, and  the  defendant  in  error  will  be 
taxed  with  all  tiie  costs. 


WATKINS  V.  UNITED  STATES  CASUAL- 
TY CO. 

SAME  V.  METROPOLITAN  CASUALTY  CO. 

(Supreme  Court  of  Tennessee.    June  80, 
1919.) 

1.  Insurance     ^=9539(1)— Accident    Insttb- 
ANCE— Notice  of  Injtjbt— Knowledge  of 
Disability. 
Where  two  accident  insurance  policies  pro- 
vided that  "written  notice  of  an  injury  or  of 
the  beginning  of  any  disability"  must  be  given 
within  40  days,  and  "within  21  days  from  the 
date  of  the  accident  or  injury,"  respectively,  an 
insured,  who  lost  an  eye  by  accident,  but  did 


not  know  the  extent  of  the  injury  until  41  days 
after  the  accident,  complied  with  the  terms  of 
the  policies,  where  he  gave  notice  within  40  and 
21  days,  respectively,  from  the  time  he  acquired 
such  knowledge. 

2.  Insubancb   ^=s»533— Accident  Insubancb 
— Constbuction  of  Policies. 

Provisions  in  accident  insurance  policies 
relative  to  the  time  within  which  notice  of  loss 
or  injury  must  be  made  must  be  construed  ac- 
cording to  the  intention  of  the  parties  and 
against  the  insurer,  where  such  construction 
does  not  violate  the  plain  provisions  of  the  con- 
tract 

3.  Insubancb    ^=s>360(1)— Accident    Insub- 
ancb—Payment  OF  Pbemiums— Evidence. 

In  an  action  on  an  accident  insurance  poli- 
cy, a  claim  by  the  insurer  that  premiums  had 
not  been  paid  could  not  be  sustained,  where  it 
appeared  that  the  insurer's  local  agent  had  ex- 
tended credit  to  insured,  paid  the  premium  for 
him,  and  charged  it  to  him. 

4.  Insubancb   ^=9527-— Accident  Insubancb 
—"Loss  OF  Entibe  Sight." 

Under  an  accident  insurance  policy,  there 
was  "loss  of  the  entire  sight  of  one  eye,"  where 
insured's  eye  became  incurably  sightless  and 
useless,  although  a  slight  ligjit  perception  still 
remained. 

5.  Insubancb   ^=s>390— Accident  Insurance 
—Notice  of  Otheb  Insubancb— Waiveb. 

In  an  action  on  an  accident  insurance  poli- 
cy, where  the  defense  was  interposed  that  in- 
surer was  only  liable  for  a  proportionate  part 
of  the  loss  because  of  insured's  failure  to  give 
it  notice  that  other  insurance  had  been  taken 
out,  such  notice  held  waived  by  failure  to  can- 
cel the  policy  and  collection  of  premiums  after 
knowledge  of  the  other  insurance. 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty; I.  H.  Peres,  Chancellor. 

Separate  suits  by  Henry  O.  Watklns 
against  the  United  States  Casualty  Company 
and  the  Metropolitan  Casualty  Company. 
Decrees  fbr  defendants,  and  plaintiff  ap- 
peals.    Reversed  and  rendered. 

Q.  J.  McSpadden,  of  Memphis,  for  plain- 
tiff. 

Wilson  &  Armstrong,  of  Memphis,  for 
United  States  Casualty  Co. 

Brown  &  Anderson,  of  Memphis,  for  Metro- 
politan Casualty  Co. 

McKINNBY,  J.  These  suits  were  institut- 
ed by  the  complainant,  Dr.  Henry  C.  Wat- 
kins,  against  the  defendant  Casualty  Com- 
panies to  recover  on  two  accident  policies 
issued  to  him  by  the  respective  defendant 
companies  for  the  loss  of  an  eye. 

The  evidence  in  the  two  cases  is  identical. 
The  cases  were  heard  together,  and  we  will 
dispose  of  both  cases  in  this  opinion. 

On  May  24,  1914,  the  United  States 
Casualty  Company  issued  a  life  and  ac- 
cident   policy    to    the    complainant   in    the 


^s9For  oUier  cases  see  same  topic  and  KBT-NUIiBBR  in  all  K«y-Numbared  Digests  and  Indazas 
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principal  sum  of  $7,500.  Among  other  losses 
insured  against  the  policy  insured  Dr.  Wat- 
kins  against  the  loss  of  the  entire  sight  in 
one  eye,  irrecoverably,  in  the  sum  of  $3,750. 
The  policy  was  issued  for  one  year;  was 
renewed  each  succeeding  year,  and  was  in 
force  at  the  time  of  the  accident  resulting 
In  the  loss  of  his  left  eye.  The  policy  con- 
tained the  following  provision: 

"Written  notice  of  an  injury  or  of  the  begin- 
ning of  any  disability  from  sickness  must  be 
given  by  the  insured  or  the  beneficiary  within 
forty  days,  to  the  company  at  its  home  office 
in  New  York  City,  or  to  a  duly  authorized 
agent  of  the  company  in  the  town,  city  or  coun- 
ty in  which  the  insured  shall  reside  at  the  time 
of  the  giving  of  such  notice,  unless  such  notice 
shall  be  shown  not  to  have  been  reasonably 
possible,  in  which  event  such  notice^ must  be 
given  as  soon  as  may  become  reasonably  pos- 
sible. When  claim  is  made  for  loss  resulting 
from  injury,  proof  of  loss,  under  oath,  must 
be  furnished  to  the  company  at  its  home  office 
in  New  Xork  City  within  00  days  from  the  date 
of  loss  of  life,  or  sight,  or  limb,  or  hand,  or 
foot,  and  within  90  days  from  the  date  of  the 
termination  of  loss  of  time  or  other  disability, 
as  defined  herein." 

In  May,  1913,  the  defendant.  Metropolitan 
Casualty  Insurance  Company,  issued  to  Dr. 
Watkins  its  policy,  by  which  it  agreed  to 
pay  $9,000  in  case  of  death  and  $4,500  for 
the  loss  of  an  eye.  This  policy  was  renewed 
from  year  to  year,  and  was  in  force  when 
the  injury  complained  of  was  received. 

This  policy  contained  the  following 
clause : 

''Clause  12.  Written  notice  must  be  given  the 
company  at  its  home  office  in  New  York  City, 
or  to  any  of  its  duly  authorized  agents,  of  any 
accident  or  injury^  for  which  a  claim  is  to  be 
made,  with  full  particulars  thereof  and  the  full 
name  and  address  of  the  insured,  within  twen- 
ty-one days  from  the  date  of  the  accident  or 
injury,  unless  the  giving  of  such  notice  within 
such  time  shall  not  be  reasonably  possible,  in 
which  event  such  notice  must  be  so  given  as 
90on  as  reasonably  possible." 

On  January  17,  1917,  Dr.  Watkins  entered 
ills  home  and  observed  his  wife  standing 
with  her  back  to  him.  He  slipped  up  behind 
her  and  punched  her  in  the  ribs.  It  startled 
her,  and  she  threw  up  her  hand  hitting 
him  In  the  left  eye,  or  rather,  the  doctor 
had  on  rimless  eyeglasses,  and  she  hit  the 
.  glasses  and  drove  them  against  his  eye.  The 
pain  for  something  like  a  half  hour  was  ex- 
cruciating, and  he  testified  that  from  that 
time  on  he  knew  that  there  was  something 
the  matter  with  his  eye.  However,  he  did 
not  think  it  was  anything  serious,  and 
thought  the  trouble  would  eventually  pass 
away.  He  had  no  idea  that  he  would  lose 
his  eye.  His  wife  ^examined  his  eye  at  the 
time  of  the  accident,  and  discovered  nothing 
wrong,  except  that  the  eye  was  a  little  red. 

Dr.  Watkins  is  a  practicing  physician,  and 
did  iiot  quit  work  at  all  on  account  of  this 


accident;  had  no  idea  of  making  any  claim 
for  weekly  indemnity,  and  in  fact  did  not 
make  any.  His  eye  did  not  become  normal 
as  he  thought  it  would,  and  he  probably 
became  apprehensive  that  there  was  some- 
thing serious  about  the  injury,  though  he 
did  not  think  that  he  had  lost  his  eye.  So 
that,  on  February  27th,  41  days  after  the 
accident,  he  had  Dr.  I^ewis,  an  eye  specialist, 
to  examine  his  eye,  and  learned  for  the 
first  time  that  he  had  lost  his  eye.  On  the 
same  day  he  gave  both  defendant  companies 
notice. 

Dr.  Lewis  testified  that  the  injury  was 
caused  by  a  hemorrhage  of  the  retina,  pro- 
duced by  an  injury  to  the  eye.  That  upon 
an  examination  of  the  interior  of  the  eye 
he  found  a  degenerative  change  In  the  reti- 
na; that  by  degenerative  change  was  meant 
the  death  of  the  tissues;  the  loss  of  their 
functioning  powers;  the  substance  of  the 
eyeball  had  deteriorated;  that  the  Injury 
was  not  complete  just  after  the  accident; 
that  the  degeneration  was  not  complete 
possibly  for  days  and  weeks;  that  all 
hemorrhages  do  not  cause  degenerative 
changes;  that  it  may  be  absorbed  and  the 
eye  not  Injured. 

It  does  not  appear,  therefore,  just  how 
soon  after  the  accident  the  degeneration 
took  place,  but  it  is  manifest  that  Dr.  Wat- 
kins did  not  know  that  he  had  lost  his  eye 
until  February  27,  1917,  and  immediately 
upon  ascertaining  that  he  had  sustained  an 
injury  that  was  covered  by  his  policies  he 
gave  the  comi)anies  notice. 

Dr.  Lewis  examined  this  eye  again  on 
November  13,  1918,  and  saw  no  change,  and 
snys  he  will  never  recover  sight  in  this  eye. 

The  chancellor  dismissed  both  bills  on 
the  idea  that  the  provisions  in  the  respective 
policies  as  to  notice  had  not  been  complied 
with. 

Notice  was  given  41  days  after  the  ac- 
cident The  United  States  Casualty  Com- 
pany policy  provided  that — 

**Written  notice  of  an  injury  must  be  given 
by  the  insured  to  the  company  or  its  agent  with- 
in forty  days,  unless  such  notice  shall  be  shown 
not  to  have  been  reasonably  possible,  in  which 
event  such  notice  must  be  given  as  soon  as  may 
become  reasonably  possible." 

In  this  case  the  accident  occurred  on 
January  17th.  The  policy  provided  no  in- 
demnity for  such  an  accident,  and  the  com- 
plainant had  no  claim  against  the  company 
until  he  lost  his  eye.  We  will  assume,  for 
the  sake  of  argument,  that  the  vision  in  this 
eye  became  extinct  on  February  17th,  a 
month  after  the  accident,  and  at  which  time 
the  company  became  liable  to  the  complain- 
ant 

Under  these  facts  has  the  complainant  40 
days  from  January  17th,  or  40  days  from 
February  17th  within  which  to  give  the 
notice? 
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The  complainant  had  no  daim  against  the 
defendant  until  February  17th.  Can  this 
policy  be  construed  to  mean  that,  whenever 
the  insured  happens  to  an  accident  that  may 
possibly  produce  an  injury  at  some  future 
time  that  is  covered  by  the  policy,  the  in- 
sured has  to  give  notice  within  the  ];)rescrib- 
ed  time  from  the  date  of  the  accident? 

Take,  for  example  the  facts  in*  the  case 
of  Hughes  y.  Central  Accident  Ins.  Co.,  222 
Pa.  462,  77  Atl.  923.  On  December  14,  1904, 
Hughes,  while  riding  on  a  passenger  train 
got  a  cinder  in  his  eye.  Several  weeks 
afterwards  he  realized  there  was  some  im- 
pairment of  his  vision.  He  went  to  Dr. 
Zigler  an  eye  specialist,  and  was  advised 
that  a  cataract  was  forming  on  his  eye  as  a 
result  of  the  cinder  accident,  the  result  be- 
ing that  he  lost  his  vision.  The  insurance 
company  was  given  notice  on  January  27, 
1905. 

In  tills  particular  case  the  policy  provided 
for  immediate  notice,  which  the  courts  con- 
strue to  be  within  a  reasonable  time.  But 
suppose  in  that  case  the  policy  had  provided 
for  notice  within  10  days,  would  the  com- 
plainant be  barred  because  he  did  not 
notify  the  company  within  10  days  after  the 
accident,  when  as  a  matter  of  fact  the  in- 
jury for  which  the  company  was  liable  did 
not  result  for  many  days  thereafter? 

Do  such  provisions  as  the  one  under  con- 
sideration mean  that  when  you  get  a  cinder 
in  your  eye  you  must  give  notice  on  the 
theory  that  loss  of  sight  may  subsequently 
result,  or  that  when  you  are  pricked  by  a 
pin,  or  cut  yourself  slightly  with  a  razor, 
when  shaving,  that  you  must  give  notice 
because  it  is  possible  that,  as  a  result  of 
such  accident,  you  may  subsequently  have 
blood  poisoning?  Or  does  such  provision 
mean  that  when  you  receive  an  injury,  that 
the  policy  provides  compensation  for  you 
must  give  the  prescribed  notice  from  the 
date  of  such  injury? 

We  think  the  following  authorities  answer 
these  questions: 

The  case  of  Grant  v.  North  Ameilcan 
Casualty  Co.,  88  Minn.  397,  93  N.  W.  312, 
involved  a  sick  benefit  claim  under  the  terms 
of  the  policy  as  well  as  a  death  claim.  The 
policy  provided  that — 

"Notice  must  be  given  the  company  of  any 
illness,  with  full  particulars,  thereof,  for  which 
claims  would  be  made,  within  ten  days  from  the 
beginning  of  the  illness,  and  that  a  failure  to 
give  such  notice  would  release  the  company 
from  all  liability." 

The  insured  was  taken  ill  about  January 
1,  1902,  called  a  physician  on  the  4th,  and 
was  obliged  to  stop  work  on  January  11th. 
On  the  loth  of  that  month  the  company  re- 
ceived a  notice  of  his  illness.  On  March  7th 
the  insured  died.  The  Supreme  Court  of 
Minnesota  held  the  notice  to  be  sutiicient; 
that  the  notice  was  tg  be  given  within  10 
days  of  the  time  on  which  the  insured  be- 


came tdtally  incapacitated  from  work,  and 
not  from  the  date  the  illness  began  as  the 
policy  literally  provided. 

In  the  case  of  Hoffman  T.  Provident  In- 
demnity Company,  56  Mo.  App.  301,  the  pol- 
icy provided  that  notice  should  be  given 
within  10  days  of  the  happening  of  the  ac- 
cident, and  that  a  failure  to  give  the  notice 
should  invalidate  all  claims  under  the  pol- 
icy. In  its  opinion  the  Missouri  Court  of 
Appeals  stated  the  facts  as  to  the  accident 
and  notice  as  follows: 

"It  appears  from  the  evidence  that  the  in- 
sured, on  the  last  day  of  December,  1891,  slip- 
ped from  a  wagon  which  he  had  been  driving, 
and  in  the  fall  his  bead  came  in  violent  contact 
with  a  wedge-shaped  piece  of  wood,  which  in- 
flicted a  long  and  deep  cut  on  it  just  above  one 
of  his  eyes.  His  injuries,  thus  received,  were 
quite  severe.  He  Uved  thereafter  for  40  days, 
when  he  died  from  inflammatory  rheumatism, 
which,  in  the  opinion  of  the  medical  experts, 
was  caused  by  the  injury  he  had  received.  Nei- 
ther the  insured  nor  his  attending  physidau 
gave  the  defendant  company  any  notice  of  the 
accident  or  injury.  Eight  days  after  the  death 
of  the  insured,  his  father,  at  the  request  of  the 
plaintiff,  wrote  the  defendant  company  notify- 
ing it  that  the  insured  'had  received  injuries 
about  his  head  about  six  weeks  ago  and  had 
been  sick  and  disabled  ever  since  and  died  Feb- 
ruary 10.'  The  defendant  company,  within  5 
days  thereafter,  in  acknowledging  tiie  receipt 
of  the  notice  to  the  father,  informed  him  'that 
the  pDlicies  issued  by  this  company  provide  that 
no  claim  shall  be  made  unless  proper  notifica- 
tion of  the  happening  of  any  injury  for  wliich 
claim  is  made  is  given  to  the  secretary  of  this 
company,  mailed  within  ten  days  of  the  happen- 
ing of  the  accident'  Some  19  days  after  the 
death  of  the  insured,  the  plaintiff  herself  gave 
the  defendant  a  notice  which  was  a  substantial 
compliance  with  the  requirements  of  said  con- 
dition." 

The  company  defended  the  snit  upon  the 
ground  that  it  had  not  received  the  notice 
within  the  time  required  by  the  policy. 

The  Missouri  Court  of  Appeals  held  that 
it  was  Impossible  for  the  beneficiary  to  give 
the  notice  within  10  days  after  the  accident, 
for  ,the  reason  that  the  Insured  did  not  die 
until  40  days  thereafter.  Until  hla  death 
she  had  no  claim  under  the  policy,  and  could 
not  give  notice  of  an  event  that  had  not 
taken  place.  Neither  could  the  insured,  nor 
his  physician,  give  the  required  notice,  for 
such  notice  from  them  would  have  been  , 
premature.  It  was  not  the  accident,  but  the 
deaths  that  the  company  had  insured  against. 
The  court  held  th^t  the  notice  was  sufficient 

In  Baumister  v.  Casualty  Co.,  124  Mo.  App. 
38,  101  S.  W.  152,  the  policy  contained  the 
following  stated  provision: 

"A  written  notice  of  any  aceident  on  which  a 
claim  may  be  based,  given  by  the  insured,  his 
legal  representative  or  beneficiary,  and  received 
by  the  company  in  Chicago  within  fifteen  days 
from  the  date  of  the  accident,  together  with 
such  fyrtjier  proofs  as  may  be  required  by  thQ 
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company,  are  conditions  precedent  to  a  recov- 
ery hereunder." 

The  court  stated  the  facta  In  regard  to  the 
Injury  as  follows: 

"Dnring  the  life  of  the  policy,  on  Noyember 
27,  1902,  the  plaintiff,  while  firing  a  locomotive 
engine,  accidently  struck  his  left  knee  against 
the  deck  of  the  engine,  whereby  it  was  some- 
what bruised  and  sprained.  At  the  time  of  the 
accident  plaintiff  was  in  Missouri,  about  25 
miles  from  Argentine,  Kan.,  the  end  of  his 
'run.*  He  continued  to  fire  his  engine  to  Argen- 
tine, and  when  he  got  there  his  knee  was  stiff 
and  swollen,  and  he  consulted  a  surgeon,  who 
applied  a  bandage.  He  thought  his  injury  of 
little  moment,  and  that  he  would  be  disabled 
for  a  few  days  only.  With  no  intention  of 
makin^g  any  claim  under  his  policy  he  quit  his 
work  Vnd  had  his  knee  treated  by  the  doctor. 
By  the  6th  of  December  he  thought  he  bad  so 
far  recovered  as  to  be  able  to  again  go  to  work, 
and  on  December  6,  1902,  he  resumed  the  per- 
formance of  his  dudes  as  a  locomotive  fireman. 
After  working,  his  knee  again  began  to  give 
him  trouble,  and  gradually  grew  worse  until 
about  the  3d  of  January,  1903,  when  ho  was 
again  compelled  to  quit  work.  By  that  time  the 
knee  was  badly  swollen,  sore,  and  stiff,  and 
plaintiff  unable  to  walk.  The  evidence  shows 
that  from  January  8,  1906,  to  the  time  of  the 
trial  he  was  wholl^r  disabled,  and  that  he  is  crip- 
pled for  life." 

Among  other  defenses,  the  company  set 
up  that  of  lack  of  notice  within  the  time  re- 
quired by  the  policy.  Upon  that  point  the 
conrt  said: 

"What  we  have  written  practically  deter- 
mines the  sufficiency  of  the  notice.  As  already 
stated,  the  injury  to  plaintiff,  for  which  de- 
fendant was  to  indemnify  him,  was  loss  of  time. 
The  loss  of  time  for  which  he  claims  did  not  be- 
gin until  more  than  the  number  of  days  after 
the  accident  which  were  limited  for  notice  had 
expired.  Defendant's  contention  that  the  no- 
tice must  be  given  within  16  days  after  the 
accident  practically  would  nullify  the  policy 
in  all  those  cases  where  loss  of  time  did  not 
begin  until  after  time  for  notice  had  expired. 
The  true  meaning  of  the  clause  as  to  nodce  is 
that  it  must  be  given  within  15  days  after  the 
loss  of  time  began,  which  was  January  5,  1903. 
In  this  interpretation  the  notice  was  in  time." 

In  United  States  Casualty  Co.  v.  Hanson, 
20  Colo.  App.  393,  79  Pac.  1T6,  it  appeared 
that  the  insured,  on  June  7,  1897,  while  su- 
pervising the  construction  of  a  mill,  fell, 
and  struck  the  base  of  his  spine  on  a  rock. 
At  the  time  he  thought  his  hurt  a  trivial 
matter,  not  worthy  of  being  called  to  the 
attention  of  the  insurance  company.  His 
lameness  increased,  and  he  suffered  consid- 
erably. He  thought  that  he  was  suffering 
from  rheumatism.  From  October,  1897,  to 
February,  1898,  he  was  being  treated  for 
rheumatism  nearly  all  of  the  time.  On  Feb- 
ruary 4,  1898,  he  was  examined  by  a  Dr. 
Eskrldge,  who  attributed  his  condition  to 
the  injury  of  June,  1897.  Thereupon  he  gave 
notice  to  the  insurance  oompany.  In  a  suit 
214  S.W.-6 


on  the  policy  one  of  the  defensea  set  up  by 
the  company  was  the  failure  to  give  the  no- 
tice within  the  time  required  by  the  policy. 
On  this  point  the  court  said: 

'The  policy  provides  that  written  notice  shall 
be  given  appellant  within  10  days  of  the  event 
causing  the  accident,  with  full  particulars  of 
such  accident  and  injury  for  which  claim  is 
made. 

'*The  accident  in  question  occurred  June  7, 
1897,  and  the  notice  thereof  was  not  given  the 
company  until  February,  1898.  It  is  said  this 
is  fatal  to  a  recovery. 

"Tlie  further  facts  are,  appellee  did  not  know, 
nor  did  the  physicians  and  surgeons  to  whom 
he  submitted  himself  for  extended  treatment, 
that  the  accident  was  the  cause  of  his  injuries 
until  February  4,  1898,  when  the  examination 
was  made  by  Dr.  Eskrldge.  Prior  to  that  time, 
and  even  subsequently,  physicians  determined 
his  condition  to  be  due  to  rheumatism.  There 
was  no  bUd  faith  upon  his  part  in  failing  to  give 
th^ft  notice.  Within  the  prescribed  time  after 
he  knew  that  the  accident  was  the  cause  of  his 
Injuries  he  notified  appellant.  Within  the  au- 
thorities this  was  all  that  the  policy  reasonably 
required  of  him.  This  construction  will  not 
work  a  forfeiture,  nor  will  it  require  an  im- 
possibility of  appellee.  Such  a  provision  should 
receive  a  liberal  and  reasonable  construction  in 
favor  of  the  beneficiaries  under  the  policy." 

In  the  case  of  Odd  Fellows  Fraternal  Ac- 
cident Association  v.  Earl,  70  Fed.  16,  18,  21, 
16  O.  C.  A.  596,  697,  601,  84  U.  S.  App.  285, 
the  question  here  raised  came  before  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit.  That  court  in  vigorous 
language  applied  the  doctrine  we  here  in- 
voke. The  court  stated  the  facts  of  the  case 
as  follows: 

"On  July  23,  1892,  Dr.  D.  G.  Earl  a  physi- 
cian of  Lake  Mills,  Jefferson  county,  Wis.,  be- 
came a  certificate  holder  in  said  association. 
Defendant  in  error,  Mrs.  Fanny  K.  Earl,  then 
the  wife  and  now  the  widow  of  Dr.  Earl,  is 
named  in  the  certificate  as  beneficiary,  and 
said  instrument  contains  a  promise  by  the  asso- 
ciation to  pay  her  a  specified  sum  of  money  in 
case  of  her  husband's  death  as  the  result  of  ac- 
cident. On  August  4,  1892,  Dr.  Earl  accidently 
stepped  on  a  wire  nail,  receiving  therefrom  s 
puncture  in  his  foot  The  wound,  though  visi- 
ble, was  very  slight  Dr.  Earl  kept  on  with  his 
professional  work,  without  any  interruption 
whatever,  for  the  14  days  immediately  follow- 
ing the  accident.  He  then  became  sick;  and, 
as  the  result  of  such  accident,  died  of  lockjaw 
on  the  27th  day  of  said  month.  Proofs  of  loss 
were  tendered  by  Mrs.  Earl  in  due  time,  but 
the  association  declined  to  pay^  insisting  that  a 
notice  to  the  association  of  the  accident  within 
10  days  of  the  date  thereof  was  a  condition 
precodent  to  liability,  and  that  such  notice  had 
not  been  given.  She  sued  on  the- certificate,  and 
recovered  judgment  for  $5,495.90  in  the  Circuit 
Court  of  the  United  States  for  the  vVestern  Dis- 
trict of  Wisconsin,  and  the  asRociation  brings 
the  record  to  this  court  by  writ  of  error." 

The  court  affirmed  the  Judgment  against 
the  association  upon  this  point,  among  other 
things,  saying: 
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"On  the  other  hand,  and  in  this  connection, 
the  scope  of  the  insurance,  the  benefit  proposed 
in  this  certificate,  is  to  be  considered,  for  said 
words  may  be  treated  as  merely  intensive  or 
precautionary,  rather  than  be  brought  into  con- 
flict with  what  is  otherwise  the  plain  sense  and 
purpose  of  the  contract,  by  attributing  to  them 
a  meaning  which  they  do  not  necessarily  con- 
tain. An  accident  by  a  means  which  is  exter- 
nal, violent,  and  fortuitous,  and  which  produces 
external,  visible  mark  upon  the  body,  may  for 
a  time  utterly  escape  the  attention,  or  even  the 
knowledge,  of  the  person  affected,  and  yet  re- 
sult eventually  in  mutilation  or  death.  In  an 
accident  of  the  kind  which  killed  Dr.  Earl,  there 
may  be,  for  a  time,  as  in  his  case,  nothing 
whatever  to  suggest  the  perils  insured  against, 
namely,  mutilation  or  death,  as  possible  re- 
sults. Yet  such  accidents  are  within  the  scope 
of  this  policy.  A  requirement  that  notice  of 
such  an  accident  must  be  given  within  10  days 
of  its  occurrence  would  be  rather  a  cancellation 
of  the  policy  with  respect  to  a  risk  distinctly 
specified  therein,  than  a  rule  of  procedure  to 
be  followed  by  the  certificate  holder,  an  extin- 
guishment of  the  insurance,  rather  than  a  limi- 
tation upon  the  method  of  ascertaining  the  loss 
to  be  compensated.  If  such  a  requirement  be 
not  void  for  repugnancy,  within  the  rule  illus- 
trated by  In  re  State  Fire  Ins.  Co.,  32  Law  J. 
Gh.  300,  it  is  so  far  unreasonable  that  we  can- 
not put  it  into  the  contract  by  implication.  We 
cannot  imply  from  the  words  in  question  a  sig- 
nificance which  they  do  not  express,  when  the 
effect  would  be  to  annul  part  of  the  insurance 
specified  in  the  certificate  as  the  subject-matter 
thereof." 

The  case  of  Rorick  v.  Railway  Ofilcials'  & 
Employes'  Accident  Association,  119  Fed.  63, 
55  0.  C.  A.  369,  also  involves  the  same  ques- 
tion. That  case  was  decided  by  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  in  1902,  and  is  frequently  cited.  The 
first  paragraph  of  the  syllabus  fairly  sets 
forth  the  holding  of  the  court  upon  this 
point.    It  is  as  follows: 

"An  accident  policy,  insuring  only  against 
'physical  bodily  injury  resulting  in  disability  or 
death,'  contained  a  provision  that  'notice  of 
the  accident  causing  the  disability  or  death 
shall  be  given  in  writing  •  ♦  ♦  within  fif- 
teen days  from  the  date  of  the  accident  causing 
the  disability  or  death,  •  ♦  ♦  and  failure  to 
give  such  notice  within  said  time  shall  render 
void  all  claims  under  this  policy.'  Held,  that 
under  such  policy  the  time  for  giving  notice  did 
not  commence  to  run  until  either  disability  or 
death  resulted  from  an  injury,  until  which  time 
there  was  no  'accident  causing  disability  or 
death,'  which  brought  the  case  within  its  terms, 
and  that  where  an  insured  received  a  blow  on 
the  head  which  did  not  cause  disability  at  the 
time,  and  was  regarded  as  a  trivial  injury,  but 
which  resulted  a  few  days  later  in  both  disa- 
bility and  death,  a  notice  given  four  days  after 
his  death  and  within  ten  days  after  his  disa- 
bility was  in  time." 

The  insured  was  injured  at  some  time  be- 
tween the  11th  and  14th  days  of  March, 
1900.     He   died    on    March   26,   1900.    The 


company  was  not  notified  until  4  days  after 
his  death.  Hence  the  notice  was  not  within 
15  days  of  the  accident,  as  the  policy  re- 
quired. But  the  United  States  Circuit  Court 
of  Appeals  held  the  notice  to  be  sufladent 

In  Jennings  v.  Brotherhood  Accident  Co., 
44  Colo.  68,  96  Pac.  982,  18  D.  R.  A.  (N.  S.) 
109,  130  Am.  St  Rep.  109,  a  sick  benefit,  al- 
leged to  be  due  under  an  insurance  policy, 
was  sued  for.  The  policy  provided  for  a  10 
days*  notice.  About  December  20th  the  In- 
sured became  sick  and  quit  work.  In  two 
or  three  days  he  went  back  to  work.  About 
January  1st  he  again  got  sick  and  sent  for 
a  doctor.  Both  the  doctor  and  the  insured 
thought  the  Illness  to  be  trivial,  and  gave  no 
notice  to  the  company.  Both  supposed  the 
insured  had  a  cold  and  that  a  few  days' 
rest  would  restore  his  health.  But  as  time 
went  by  the  insured  got  no  better,  and  about 
January  20th  the  doctor  came  to  the  conclu- 
sion that  his  diagnosis  was  wrong,  and  saw 
that  his  patient  was  really  111.  On  January 
2l6t  the  notice  was  srait  to  the  company,  In- 
forming it  of  the  Insured'*  disability,  and 
giving  notice  of  his  claim  for  a  sick  benefit 
under  the  policy.  The  notice  gave  the  be- 
ginning of  the  disability  as  January  1st. 
The  company  refused  to  pay  the  amount 
claimed  upon  the  ground  that  the  notice  had 
not  been  given  as  the  policy  required.  The 
Supreme  Court  of  Colorado  held,  In  that 
case,  that  while  the  notice  had  not  been 
given  within  the  ten  days  fixed  by  the  policy, 
it  had  been  given  as  soon  as  the  Insured 
learned  of  the  real  nature  of  his  Illness  and 
for  that  reason  was  In  time;  that  the  policy 
should  not  be  so  construed  as  to  mean  that 
the  holder  was  required  to  give  notice  of  his 
disability  before  he  himself  became  aware 
of  it. 

In  Peele  v.  Provident  Fund  Society  et  al., 
147  Ind.  543,  44  N.  E.  661,  46  N.  B.  990,  the 
policy  .contained  the  following  quoted  pro- 
vision : 

"Notice  of  any  accidental  injury  for  which 
claim  is  to  be  made  under  this  certificate  shall 
be  given  in  writing,  addressed  to  the  president 
of  the  society  at  New  York,  with  full  particu- 
lars of  the  accident  and  injury,  and  failure  to 
give  such  written  notice  within  ten  days  from 
the  date  of  either  injury  or  death  shall  invali- 
date any  and  all  claim  under  this  certificate." 

On  the  17th  of  December,  1894,  at  his  home 
near  Terre  Haute,  the  insured  went  into  his 
bathroom  to  take  a  bath  in  a  large  porce- 
lain bathtub.  He  requested  his  wife,  the 
beneficiary,  to  assist  him  after  his  bath  was 
completed.  She  waited  a  sufildent  length  of 
time,  and  went  to  the  bathroom  for  that  pur- 
pose. She  found  him  lying  in  the  water,  and 
supposed  him  to  be  dead.  Her  outcries 
brought  others  to  her  assistance,  and  some 
of  the  attendants  thought  they  observed 
some  feeble  signs  of  life  for  an  hour  or  more, 
aft»  which  there  was  no  question  as  to  his 
death.    The  Insured's  wife,  the  b^eflciary. 
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was  prostrated  by  grief  and  shock.  A  cor- 
oner was  sent  for  and  made  an  investigation. 
The  wife  went  to  the  burial  in  the  city  of 
Indianapolis  and  was  unable  by  reason  of 
her  physical  condition  to  return  home  or 
transact  any  business  until  December  24th. 
She  did  not  learn  of  the  coroner's  report, 
nor  of  the  fact  that  her  husband's  death  was 
caused  by  accidental  drowning,  until  Decenf- 
ber  28th.  She  gave  notice  of  the  accident 
and  of  the  insured's  death  on  the  following 
J.anuary  2d.  That  was  not  within  the  10  days 
after  the  accident,  as  required  by  the  policy, 
but  was  within  10  days  of  the  time  when 
she  learned  that  the  death  of  the  insured 
was  caused  by  an  accident.  It  was  shown 
that  an  a|:ent  of  the  society  saw  an  account 
of  the  insured's  death  in  the  newspapers, 
and  thus  acquired  actual  knowledge  of  the 
fact. 

The  Indiana  Supreme  Court  held  that  the 
notice  was  sufficient  in  point  of  time,  and, 
after  a  consideration  of  the  decisions  of 
other  courts  in  similar  cases,  held  that  the 
policy  only  put  upon  the  beneficiary  the  duty 
of  giving  the  notice  within  10  days  after 
she  learned  that  the  insured's  death  was 
caused  by  an  accident. 

[t]  It  Is  further  insisted  that  the  evidence 
does  not  show  Just  what  date  complainant 
lost  his  eye.  The  evidence  shows  that  Dr. 
Watkins  did  not  know  that  he  had  lost  his 
eye  until  February  27,  1917,  and  we  hold 
that  he  had  40  and  21  daya  respectively, 
from  that  date  within  which  to  give  the  no- 
tice. 

As  stated  in  People^s  Accident  Association 
V.  Smith,  126  Pa.  317,  17  Atl.  605,  12  Am.  St. 
Rep.  870: 

"It  is  our  duty  to  give  the  policy  in  question 
a  fair,  businesslike,  common-sense  interpreta- 
tion. It  is  in  such  sense  that  the  parties  to  the 
contract  probably  nnderstood  it.  The  plaintiff 
was  not  claiming  for  weekly  benefits.  Had  he 
done  so,  there  would  have  been  more  force  in 
the  defendant's  position  that  he  should  have 
given  notice  of  the  accident  immediately  after 
its  occurrence  on  September  4th.  His  claim, 
however,  was  for  the  loss  of  his  eye,  and  it  is 
difficult  to  see  how  he  could  with  any  proprie- 
ty make  such  a  daim  until  he  had  actually  lost 
it,  or  it  had  become  dear  that  he  would  lose  it. 
How  could  he  have  truthfully  made  such  a 
claim  on  the  5th  of  September?  And  had  he 
done  so  and  his  eyesight  been  restored,  the  prob- 
ability is  the  defendant  company  would  have 
critidzed  his  daim  even  more  dosely  than  it 
has  done  now." 

[2]  It  is  too  well  settled  to  require  cita- 
tion of  authorities  that  such  provisions  must 
be  construed  according  to  the  intention  and 
understanding  of  the  parties,  and  that  they 
must  be  construed  against  the  insurer  where 
such  construction  does  not  violate  the  plain 
provisiCHm  of  the  contract.  If  the  company 
desires  to  incorporate  in  its  policy  a  plain 
provision  to  the  effect  that  upon  the  happen- 
ing of  an  accident  that  may,  by  some  possi- 


bility, result  in  an  injury  covered  by  the  pol- 
icy notice  must  be  given  within  a  specified 
period  from  the  date  of  the  accident,  it  has 
th^  right  to  do  so,  but  we  think  the  clause 
in  this  policy  bears  no  such  construction. 

In  the  Metropolitan  policy  the  provision 
is  that— 

"Written  notice  must  be  given  of  any  accident 
or  injury  for  which  a  claim  is  to  be  made,  witn- 
in  twenty-one  days,  unless  the  giving  of  such 
notice  within  such  time  shall  not  be  reasonably 
possible,  in  which  event  such  notice  must  be  so 
given  as^oon  as  reasonably  possible." 

Dr.  Watkins  had  no  claim  until  he  lost 
his  eye ;  therefore  he  could  not  make  a  claim 
at  the  time  of  the  accident,  for  he  had  not 
lost  his  eye  at  that  time.  He  does  not  know 
when  he  lost  his  eye,  but  his  first  knowledge 
of  the  fact  was  on  February  27th,  at  which 
time  he  gave  the  notice. 

The  provision  of  this  policy  clearly  nega- 
tive the  idea  that  he  was  to  give  notice 
within  21  days  after  the  acddent,  if  the  in- 
Jury,  for  which  there  was  liability,  had  not 
occurred  at  that  time,  for  the  reason  thai 
he  had  no  claim  against  the  company. 

We  think  the  notice  provision  of  the 
United  States  Casualty  Company  policy, 
properly  construed,  means  just  what  the 
notice  provision  of  the  Metropolitan  Casual- 
ty Insurance  Company  policy  says. 

Counsel  for  defendants  rely  on  Hatch  v. 
United  States  Casualty  Co.,  197  Mass.  101, 
83  N.  B.  398, 14  U  R.  A.  (N.  S.)  603,  125  Am. 
St.  Rep.  332,  14  Ann,  Cas.  290,  in  support  of 
their  position. 

In  that  case  the  insured  met  with  a  fall 
on  July  7,  1906,  but  did  not  consider  the  ac- 
cident of  any  consequence.  Prom  August 
7th  to  August  11th  he  was  confined  to  his 
bed,  and  on  the  latter  date  died.  The  notice 
provision  in  the  policy  was  as  follows: 

"Provided  written  notice  of  the  injury,  wheth- 
er fatal  or  nonfatal,  be  given  by  the  insured  or 
the  benefidary  to  the  home  office  of  the  com- 
pany within  ten  days  of  the  event  causing  such 
injury." 

That  case  is  distinguishable  from  the  case 
at  bar.  The  provision  in  plain  terms  states 
that  he  is  not  to  have  10  days  from  the  date 
of  the  injury,  but  that  he  must  give  notice 
within  10  days  of  the  event  causing  the  in- 
jury, which  was  the  accident  on  July  7th. 
The  provision  "whether  fatal  or  nonfatal" 
negatives  the  idea  that  he  has  10  days  after 
the  injury,  or  in  case  of  death  that  the  ad- 
ministrator has  10  days  after  the  injury; 
and,  in  conjunction  with  the  remainder  of 
the  clause,  makes  it  plain  that  the  notice 
must  be  given  within  10  days  after  the  event 
(acddent)  causing  the  injury. 

The  employer's  liability  cases,  relied  on  by 
the  defendants,  are  not  at  all  in  point. 

The  law  does  not  require  impossibilities; 
and*  while  it  appears  that  Dr.  Watkins  lost 
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his  eye  prior  to  February  27th,  he  did  not 
have  knowledge  of  the  fact  until  that  date, 
and  under  all  of  the  authorities  notice,  with- 
in the  prescribed  period,  from  the  day  he 
obtains  knowledge  of  the  injury  is  sufficient 

[3]  It  is  next  insisted  by  the  defendant. 
United  States  Casualty  Company,  that  the 
complainant  cannot  recover  against  it  be- 
cause the  premium  had  not  been  paid  on  the 
policy,  and  that  the  policy  was  not  in  force 
at  the  time  of  the  injury. 

This  position  is  not  supported  by  the  evi- 
dence. We,  find  that  the  premium  ^^  actu- 
ally paid  to  the  company  by  the  local  agents 
for  the  insured,  and  was  so  accepted  by  it; 
and,  at  the  time  of  the  accident,  the  local 
agents  had  no  claim  against  the  company 
for  a  return  of  this  premium. 

Dr.  Watklns  testified  that  be  had  an 
agreement  with  the  local  agents,  which  had 
been  pursued  since  he  began  doing  business 
with  them,  by  which  he  was  to  pay  the  pre- 
miums at  his  convenience.  There  is  no  es- 
cape from  the  conclusion  that  the  local 
agents  extended  this  credit  to  Dr.  Watkins, 
and  paid  the  premium  for  him  and  charged 
it  to  him. 

Dr.  Watkins  testifies  that  this  local  agen- 
cy dissolved  partnership,  and  that  one  of  the 
members,  Mr.  Mathews,  told  him  that  in  di- 
viding up  the  assets  jof  the  firm  that  the  ac- 
count against  him  (Watkins)  had  been  taken 
over  by  him  as  a  part  of  his  assets. 

[4]  The  next  defense  interposed  by  the 
United  States  Casualty  Company  is  that  the 
facts  do  not  show  'loss  of  the  entire  sight 
of  one  eye"  as  required  by  the  policy. 

Dr.  Watkins  testifies  that— 

'The  sight  is  gone.  I  am  conscious  of  light 
gettinir  into  the  eye,  and  occasionally  an  object 
will  flash  without  me  being  .able  to  tell  what 
it  is.  If  I  shut  my  right  eye  and  hold  my  hand 
in  front  of  me  I  cannot  see  It.** 

Dr.  Lewis  testifies  that  the  eye  is  abso- 
lutely useless ;  no  power  to  see  anything  di- 
rectly in  front  from  that  eye  to  read,  to  see, 
to  recognize  a  person,  or  do  any  kind  of 
work.  There  is  a  light  perception  which 
comes  in  from  the  side,  but  that  cannot  be 
used  in  any  kind  of  employment  He  fur- 
ther testifies  that  the  degeneration  is  com- 
plete, and  that  there  is  no  chance  for  any 
improvement. 

Dr.  Savage  testifies  that  the  eye,  for  all 
practical  purposes,  is  blind,  and  that  there 
is  no  prospective  cure. 

The  complainant  has  entirely  lost  sight 
in  the  eye,  so  far  as  usefulness  goes,  and 
we  think  this  Is  the  obvious  meaning  of  and 
falls  within  the  intent  and  spirit  of  the  con- 
tract 

The   defendant,   United    States   Casualty 


Company,  interposed  several  other  defenses 
which  counsel  omit  in  summing  up  its  de- 
fenses, and  we  presume  these  omitted  defens- 
es have  been .  abandoned.  In  any  event  we 
find  no  merit  in  them. 

[6]  The  Metropolitan  Company  makes  the 
further  defense  that  when  the  complainant 
took  out  the  policy  in  the  United  States 
Casualty  Company  it  failed  to  give  it  notice 
thereof,  and  that,  therefore,  under  the  pro- 
visions of  its  policy,  it  is  only  liable  for  a 
certain  proportionate  part  as  provided  for  in 
the  policy. 

We  find  that  the  company  has  waived  this 
notice.  In  July,  1915,  Dr.  Watkins  struck 
a  thorn  in  his  finger,  and  made*  a  claim 
against  the  Metropolitan  Company  iwder  this 
identical  policy  for  the  loss.  He  testifies 
that  he. submitted  written  proof  of  loss  to 
the  company,  in  which  he  fully  set  forth  all 
the  policies  that  he  had,  including  the  one 
in  the  United  States  Casualty  Company, 
which  the  Metropolitan  Company  to  now  com- 
plaining of,  and  that  in  that  way  he  gave 
notice  in  writing  of  the  United  States  Cas- 
ualty Company's  policy  to  the  Metropolitan 
Company. 

Written  notice  was  given  to  the  Metro- 
politan Casualty  Company  by  Dr.  Watkins 
to  produce  at  the  hearing  and  file  as  evidence 
proofs  of  the  aforesaid  claim,  but  the  Metro- 
politan Casualty  Company  failed  to  produce 
and  file  said  written  proofisT,  as  it  was  noti- 
fied to  do.  The  Metropolitan  Casualty  Com- 
pany not  only  paid  the  loss,  but  it  failed  to 
cancel  the  policy,  and  thereafter  collected  the 
premiums  on  same  as  they  became  due. 

This  proposition  is  supported  by  Westches- 
ter Fire  Ins.  Co.  v.  McAdoo  (Ch.  App.)  67 
S.  W.  409,  and  the  authorities  therein  cited. 

The  record  shows  that  Dr.  Watkins  is  one 
of  the  prominent  physicians  of  Memphis,  a 
man  of  high  standing ;  that  he  has  been  car- 
rying these  policies  for  several  years  and 
keeping  his  premiums  paid  thereon;  there 
is  not  a  suggestion  that  he  has  not  acted  in 
the  utmost  good  faith  in  this  matter  in  any 
particular.  When  he  became  aware  of  an 
injury  for  which  these  policies  indemnified 
him,  he  gave  the  companies  immediate  no- 
tice. There  is  no  question  but  that  he  has 
for  all  time  lost  his  eye.  Neither  is  there 
any  doubt  but  that  he  lost  it  as  a  result  of 
an  external  accident  The  very  thing  which 
he  had  been  honestly  trying  to  protect  him- 
self against  and  for  which  he  had  been  ex- 
pending his  money  happened,  and  to  defeat 
which  these  companies  have  interposed  the 
defenses  which  we  have  discussed  herein. 

Decrees  will  be  drawn,  reversing  the  chan- 
cellor, and  awarding  to  the  complainant  the 
sums  sued  for,  with  Interest 
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STATE  ex  leL  McALIjISTER,  Atty.  Oen.,  t. 
SLATE,  Judge. 

(Supreme  Court  of  Missouri,  in  Banc    June  14, 
1919.) 

1.  Venue  ^=»2— Meaning. 

"Venue''  means  the  place  at  which  an  ac- 
tion is  tried,  and  not  merely  the  judge  or 
court  by  whom  it  is  tried. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Venue.] 

ft 

2.  PXOHIBITION  ^B>9— <xBOUNDS  FOB  RELIEV— 

Pbejudice  of  Judge. 
Where  it  is  shown  by  the  evidence  that  in 
a  case  prosecuted  by  the  state  the  trial  judge 
is  prejudiced  and  biased  against  attorneys  for 
the  state,  prohibition  is  the  proper  remedy,  and 
will  lie  to  prohibit  him  from  talking  further  ju- 
risdiction in  the  case. 

8.  Pbohibitioi^    ^=»29— OBiGiNAii    Pbocbed- 
iNGS— Findings     of     ComiissiONEB— Pek- 

BUA8IVENES8. 

The  conclusions  as  to  the  law  or  facts  of 
the  commissioner  who  heard  the  evidence  and 
made  report  upon  a  case  submitted  to  him  by 
order  of  Supreme  Court  on  original  writ  of  pro- 
hibition, though  not  binding,  are  persuasive. 

4.  Judges     ^=s>49(1)  —  Disquauficatxons -> 
Bias  and  Peejudioe. 

A  trial  judge  much  vexed  by  newspaper  ar- 
ticles relating  to  the  case  and  uncomplimentary 
to  him,  and  who,  concluding  that  the  articles 
were  inspired  by  the  attorneys  of  the  state, 
developed  strong  ill  feeling  toward  them,  does 
not  possess  the  unbiased  frame  of  mind  essoi- 
tial  to  conduct  the  trial  with  complete  impar- 
tiality. 

5.  Judges  ^=>49(1)— Disqualification— Bias 
and  Pbejudice.  • 

Where  the  record  and  evidence  shows  bias 
and  prejudice  to  exist  in  the  mind  of  a  trial 
judge  in  the  trial  of  a  criminal  action,  to  an 
extent  which  will  preclude  a  fair  weighing  of 
the  law  and  facts,  then,  no  matter  how  originat- 
ing, or  whether  warranted  or  unwarranted, 
prejudice  is  present  to  a  degree  forbidden  by 
common  law  and  Rev.  St.  1909,  §  5198,  to  trial 
judges. 

6.  Judges  ^=s>49(1)— Bias  and  Pbejudice— 
Ebboneous  Ruling. 

Mere  error  in  ruling  against  the  state  in  a 
criminal  prosecution  upon  a  question  of  law 
alone  is  not  sufficient  to  show  interest,  bias,  or 
prejudice  in  the  mind  of  the  trial  judge. 

7.  Judges  ^3>51(4)— Bias  and  Pbejudios— 
Admissibility  of  Evidence. 

Where  the  proof  shows  that  upon  a  trial 
of  a  crimioal  case  against  S.  evidence  of  other 
similar  acts  was  admitted  in  a  previous  case, 
but  denied  in  the  case  of  S.,  where  reason  and 
law  favored  admissibility  more  than  in  the  oth- 
er case,  and  it  was  announced  that  such  ruling 
would  be  made  before  the  trial,  such  facts,  when 
added  to  other  things,  are  circumstances  tend- 
ing to  show  prejudice  in  favor  of  S. 


8.  Judges  ^a>56— Bias  and  PBEJUDicsh-Loes. 

OF  JUBISDICTION.^ 

A  trial  judge  who  has  not  voluntarily  dis- 
qualified himself  may  lose  jurisdiction  of  a 
criminal  case  because  of  his  interest  or  preju- 
dice therein  against  the  state. 

9.  Judges  <s=»49(1)— Disqualification— Bias 
AND  Pbejudice. 

No  man  ought  to  sit  in  judgment  of  hip 
own  case. 

10.  Judges  ^=»51(1)— Bias  and  Pbejudice— 
Pbosecuting  Attobneys— Right  to  Raise 
Objection. 

.If  objection  of  prejudice  against  the  state 
be  raised  in  a  case,  such  objection  must  be 
raised  by  the  sworn  elected  prosecuting  attor- 
ney of  the  county  wherein  the  cause  is  pend- 
ing or  by  the  attorney  general  of  the  state; 
such  officers  owing  the  same  duty  to  both  state 
and  defendant  in  the  trial  as  does  the  trial 
judge. 

11.  Constitutional  Law  «=>48(3)— Valid- 
ity OF  Statute— Det^bmination. 

Where  it  is  sought  to  prohibit  the  trial 
judge  from  taking  a  jurisdiction  in  a  criminal 
case  on  account  of  prejudice  shown  to  exist 
against  the  attorneys  for  the  state,  the  question 
whether  Const,  art.  2,  f  22,  requiring  a  speedy 
trial  to  accused  by  an  impartial  jury  of  the 
county,  would  render  invalid  a  statute  having 
for  its  object  trial  by  Jury  in  another  county,  is 
not  involved. 

12.  Constitutional  Law  ^=»24— Statutes 
Cbeated  Befobe  Constitution. 

Sections  in  the  statutes  which  antedate  the 
adoption  of  the  Constitution  of  1875  are  never- 
theless in  force  under  Const.  Schedule,  f  1, 
where  not  in  conflict  with  the  Organic  Law  of 
1875. 

13.  Judges  ^s»49(1)  —  Disquaufioation — 
Statutobt  and  Constitutional  Pbovi- 
sioN»— Application. 

Rev.  St.  1909,  §  5198,  providing  that  a 
judge  shall  be  deemed  incompetent  to  try  a 
criminal  case  where  he  is  related  to  the  defend- 
ant, in  any  way  interested  or  prejudiced,  etc, 
which  statute  previously  came  from  Rev.  St. 
1835,  p.  486^  §  15,  then  a  change  of  venue  stat- 
ute, and  Rev.  St.  1909,  |  3867,  providing  that 
no  judge  interested  in  any  suit  related  to  either 
party  or  who  has  been  counsel  in  the  suit  shall 
sit,  originating  from  1  Rev.  Laws  1825,  p. 
277,  §  23,  are  both  applicable  .to  a  criminal  case 
in  which  the  trial  judge  is  prejudiced  against  the 
state. 

14.  Judges  «S=361(4)  —  Disqualification — 
Bias  and  Pbejudice— Detebmination. 

The  fact  of  existence  or  nonexistence  of  in-^ 
terest  or  prejudice  of  the  trial  judge  cannot  be 
left  for  determination  to  the  trial  judge's  con- 
science, although  the  Legislature  has  passed  no 
law  which  provides  details  of  practices  to 
govern  cases  where,  though  interest  and  prej- 
udice exist,  the  conscience  of  the  judge  has  fail- 
ed to  move  him  aright. 

15.  Judges  ^=>49(1)--Cbiminal  Tbial— Dis- 
intebest  of  Judge— Necessity. 

Criminal  trials  must  be  conducted  by  whol* 
ly  disinterested  judges. 
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19,  COUBIS    ^=S»207(6HJUBISDIOTION— Pbohi- 
BITION— PBEJTTDICE  OF  TBIAIi  JUDOB. 

The  Supreme  Coart  has  the  power  both  at 
common  law  and  under  the  statute  to  prohibit 
a  trial  judge  shown  to  be  prejudiced  against 
the  state  in  a  criminal  cause  from  further  ex- 
ercising his  jurisdiction  in  the  trial  of  the  case. 

Proceeding  in  prohibition  by  the  State  of 
Missouri,  on  relation  of  Frank  W.  McAllister, 
Attorney  General,  against  John  G.  Slate, 
Judge  of  the  Circuit  Court  of  Cole  County. 
Order  entered  making  preliminary  ruling  for 
prohibition  absolute. 

Prank  W.  McAllister,  Atty.  Gen.,  John  T. 
Gose  and  Shrader  P.  Howell,  Asst.  Attys. 
Gen.,  and  Lee  B.  Ewing,  of  Nevada,  Mo.,  for 
relator. 

Irwin  &  Haley  and  A.  T.  Dumm,  all  of 
Jefferson  City  (Roy  Williams,  of  Mariooi, 
Kan.,  of  counsel},  for  respondent 

PARIS,  J.  This  is  an  original  proceeding 
in  prohibition,  whereby  it  is  sought  to  prohib- 
it respondent,  as  judge  of  the  circuit  court  of 
Cole  county,  from  taking  further  jurisdiction 
in  the  trial  of  the  case  wherein  the  state  of 
Missouri  is  plaintiff  and  John  W.  Scott  is  de- 
fendant, said  cause  being  No.  1879  upon  the 
docket  of  the  Cole  county  circuit  court 

Heretofore,  upon  the  petition  of  relator  by 
the  Attorney  General  of  the  state  of  Missouri, 
we  issued  our  preliminary  rule  in  prohibition, 
which  rule  it  is  now  sought  to  make  absolute. 

The  facts  upon  which  it  is  sought  by  the 
state,  through  its  Attorney  General,  to  pro- 
hibit respondent  from  taking  further  juris- 
diction in  the  trial  of  the  case  of  State  v. 
Scott,  as  these  facts  are  set  forth  in  the  peti- 
tion for  our  writ,  run  briefly  as  follows:  At 
and  prior  to  the  2d  day  of  Pebruary,  1918, 
which  is  the  date  upon  which  our  preliminary 
rule  herein  was  issued,  there  was  pending 
against  said  John  W.  Scott,  in  the  county  of 
Cole  aforesaid,  an  indictment  in  two  counts 
charging  defendant  therein  with  embezzle- 
ment and  grand  larceny.  By  virtue  of  an 
order  made  by  the  Governor  of  the  state  of 
Missouri,  pursuant  to  the  statute  in  such 
cases  made  and  provided,  the  Assistant  At- 
torney General,  together  with  special  counsel 
for  the  state,  appeared  In  the  circuit  court  of 
Cole  county  and  aided  in  the  prosecution  of 
said  case  of  State  of  Missouri  v.  Scott  Aft- 
er the  making  of  said  order  by  the  Governor, 
and  on  the  27th  day  of  November,  1917,  the 
case  of  State  v.  Scott  came  on  to  be  heard 
before  respondent  and  the  state  by  Shrader 
P.  Howell,  Assistant  Attorney  General,  and 
Lee  B.  Ewing,  as  special  counsel  for  the  state, 
appeared  and  announced  that  it  was  ready 
for  trial.  Thereafter,  but  prior  to  the  im- 
paneling of  the  trial  jury  for  the  trial  of 
the  case,  said  Howell  and  Ewing  became 
possessed,  it  is  alleged,  of  information  and 


knowledge  of  the  existence  of  prejudice  on 
the  part  of  the  respondent  against  the  state 
of  Missouri.  The  state  thereupon,  through 
its  counsel,  withdrew  its  announcement  of 
ready  for  trial,  and,  having  first  obtained 
leave  of  court  in  that  behalf,  filed  a  formal, 
verified  motion  alleging  the  disqualification 
and  incompetence  of  respondeat  to  sit  in  the 
trial  of  the  case  of  State  v.  Scott  on  account 
of  .the  alleged  prejudice  of  said  respondent 
against  the  state.  Thereupon,  on  the  ground 
of  this  alleged  disqualification  of  respondent, 
thei  state  moved  that  respondent  proceed  in 
accordance  with  the  provisions  of  section 
5201,  R.  S.  1909.  The  latter  section  makes 
provision  for  the  calling  in  of  a  special  judge 
to  sit  in  the  trial  of  any  criminal  case  where- 
in the  regular  judge  is  disqualified. 

This  motion  being  overruled,  relator  made 
the  allegations  therein  and  the  fact  of  over- 
ruling such  motion  the  grounds  of  application 
for  our  writ  In  the  petition  for  our  writ  re- 
lator avers  that  respondent  is  prejudiced 
against  the  state  in  said  case  of  State  v. 
Scott,  and  by  reason  thereof  that  he  is  in- 
competent to  hear  and  determine  said  case, 
and  prays  that  we  issue  our  writ  of  prohibi- 
tion to  prohibit  respondent  from  taking  fur- 
ther proceedings  in,  or  holding  further  juris- 
diction therein,  and  from  taking  further  cog- 
nizance of  said  case. 

Our  preliminary  rule  was,  as  above  stated, 
issued,  and  for  return  thereto  respondent 
admits  all  of  the  allegations  of  said  petition 
except  the  fact  of  his  prejudice  in  any  de- 
gree in  favor  of  the  said  Scott,  or  against  the 
state  of  Missouri,  which  fact  of  prejudice  he 
categorically  denied.  Respondent  further 
denies  that  Messrs.  Howell  and  Ewing,  as 
Assistant  Attorney  General  and  special  coun- 
sel as  aforesaid,  were  legally  in  full  charge 
of  the  prosecution  in  the  case  of  State  v. 
Scott,  and  avers  the  fact  to  be  that  their  acts 
in  that  behalf  are  without  authority  and  not 
warranted  by  the  law  of  the  state  of  Mis- 
souri. This  latter  allegation  is  not  referred 
to  in  the  briefs,  and  we  assume,  therefore, 
that  it  has  been  abandoned. 

The  denial  by  respondent  of  the  alleged 
fact  of  his  prejudice  raised  an  issue  of  fact 
in  the  case.  Thereupon  this  court  made  an 
order  appointing  J.  P.  McBaine,  Esq.,  of  the 
Boone  county  bar,  as  commissioner  to  heav 
and  see  the  evidence  adduced,  and  to  find, 
make,  and  return  to  us  his  findings  and  con- 
clusions both  of  fact  and  of  law. 

In  due  course  our  learned  commissioner 
performed  the  duties  made  incumbent  upon 
him  by  our  order  and,  pursuant  to  the  com- 
mand thereof,  has  reported  to  us  that  he 
finds  the  issues  joined,  both  of  law  and  of 
fact,  against  the  respondent,  and  accordingly 
recommends  that  the  preliminary  rule  herein 
issued  be  made  absolute.  To  this  report  re- 
spondent has  duly  filed  his  exceptions,  where- 
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In  he  takes  issue  both  upon  the  facts  and  the 
law.  The  case  is  before  Us,  therefore,  upon 
both  of  these  questions. 

fl]  T.  Reeard  being  had  to  the  briefs  of 
able  counsel,  and  to  the  positions  assumed 
and  the  arguments  made  therein,  it  is  appar- 
ent that  some  confusion  exists  as  to  the  exact 
nature  of  the  relief  sought  herein  by  relator. 
This  thought  obtrudes  itself  from  the  fact 
that  the  argument  is  in  large  part  directed 
against  assumed  position  that  the  relator  is 
asking  for  prohibition,  with  the  object  of 
procuring  a  change  of  venue  on  the  part  of 
the  state.  From  this  assumption  as  a  basis, 
it  is  strenuously  urged  that  both  the  law  and 
the  Ck)nstitution  forbid  a  change  of  venue  to 
the  state,  and  therefore  no  such  change  is 
permissible. 

It  may  be  wise,  therefore,  in  passing,  to 
dispose  of  this  erroneous  view  by  ,a  brief 
recourse  to  the  history  of  the  law  and  to 
first  principles;  whereupon  much  that  is 
urged  against  the  state's  position  at  once 
becomes  wholly  irrelevant  In  the  very 
twilight  of  the  trial  Jury's  origin,  men  of  the 
vicinage  who  were  witnesses,  or  recognitors, 
as  well  as  Jurors,  came  up  to  the  king*s  trial 
courts  from  the  identical  neighborhood  in 
which  the  crime  was  committed  for  which 
accused  was  to  be  tried.  They  were  brought 
up  by  a  writ,  which  writ,  from  the  command 
that  it  contained,  came  to  be  called  a  "venr 
ire  facias";  hence  the  word  "venire,"  which 
from  being  used  as  the  name  of  the  writ 
which  brought  the  Jurors  up  has  come  to  be 
used  sometimes  in  the  books  as  the  name 
collectively  of  the  Jurors  or  those  brought  up 
by  the  writ.  Whether  we  derive  the  word 
**venue"  from  the  French  as  the  anglicized 
spelling  of  the  past  participle  of  "venir,"  to 
come,  and  thus  it  means  "(those  who)  come," 
or  from  the  modern  French  substantive, 
meaning  "a  coming,"  or  whether  it  is  de- 
rived frcMn  the  Latin  "vicinitatum,"  meaning 
"of  the  neighborhood,"  shortened  by  usage  to 
"vlclnetum,"  and  again  In  law  Latin  to 
"vlsnetum,"  whence  "visne,"  which  In  early 
days  was  used  and  written  interchangeably 
for  "venue"  (10  Bacon  Abr.  364),  we  need  not 
stop  to  ascertain;  for  the  matter  is  one  ob- 
scured by  thick  doubt.  From  meaning  the 
place  from  which  the  Jurors  came,  in  course 
of  time  it  came  to  mean  the  place  to  which 
the  Jurors  came — ^l.  e.,  the  place  of  trial. 
According  to  the  universal  trend  of  modern 
authority  "venue"  now  means  "the  place  of 
trial  for  an  action."  40  Cyc.  11.  In  the 
true  sense  in  which  we  are  here  compelled  to 
consider  it,  the  word  does  not  mean  the 
Judge  or  the  court  before  whom  an  accused 
is  put  upon  his  deliverance,  but  it  means  the 
place  at  which  he  is  to  be  tried.  Hence,  if 
that  place  of  trial  is  not  to  be  changed,  or 
sought  so  to  be  by  this,  or  as  a  result  of  this, 
proceeding,  the  mai;ter  is  one  merely  of  a 
change  of  the  Judge  before  whcMU  the  trial 
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is  to  be  had,  and  not  a  change  of  the  place — 
1.  e.,  the  venue  whereat  he  is  to  be  brought 
to  tftal.  It  follows  that  the  expression 
"change  of  venue"  is  a  misnomer,  and  all 
arguments  against  the  permissibility  of  a 
change  of  venue  to  the  state  have  nothing  to 
do  with  the  case,  enjoying  in  that  behalf  a 
condition  bearing  a  striking  similitude  in  all 
respects  to  that  of  "the  flowers  that  bloom 
in  the  spring." 

[2]  II.  Upon  the  question  whether  prohi- 
bition is  the  proper  remedy,  the  case  of  State 
ex  rel.  v.  Wear,  129  Mo.  619,  31  S.  W.  608,  is 
upon  principle  conclusive.  This  is  so  appar- 
ent as  scarcely  to  require  exposition.  The 
ultimate  facts  in  the  Wear  Case  were  that 
Judge  Wear,  being  concededly  related  to  the 
defendant,  and  therefore  biased  and  preju- 
diced, as  the  Legislature  had  determined,  by 
the  very  fact  that  it  passed  the  statute  dis- 
qualifying him  and  others  similarly  situated, 
yet  persisted  in  sitting  in  the  trial  of  the 
case,  or  in  preventing  another  Judge  from 
taking  Jurisdiction  therein.  If  the.  fact  of 
the  bias  of  Judge  Wear  had  not  been  fore- 
closed by  the  legislative  determination  of  the 
fact  of  prejudice  from  the  fact  of  relation- 
ship, but  had  been  left  to  be  determined  by 
evidence  adduced  It  is  as  plain  as  a  pikestaff 
that  the  cases  presented  are  precisely  alike. 
Therefore,  if  the  fact  of  respondent's  preju- 
dice and  bias  shall  have  been  shown  by  the 
evidence  in  this  case,  he  stands  in  a  position 
in  no  wise  different  from  that  of  Judge  Wear, 
and  so  prohibition  will  lie. 

Therefore,  if  we  shall  find  as  a  matter  of 
fact  from  the  evidence  In  the  case  that  re- 
spondent is  prejudiced,  we  bring  the  case,  as 
we  look  at  It,  precisely  within  the  procedure 
successfully  Invoked  in  the  Wear  Case.  How 
stands  the  evidence  upon  this  question  of 
fact? 

[3, 4]  Our  learned  commissioner  who  heard 
the  evidence  and  who  was  by  virtue  of  our 
order  empowered  to  make  and  report  to  us 
his  conclusions  both  of  fact  and  of  law  has 
found  from  the  evidence  that  respondent  was 
prejudiced.  While  we  are  not  compelled  to 
accept  a|^  final  and  binding  upon  us  the  con- 
clusions .of  our  learned  commissioner  either 
upon  the  law  or  upon  the  facts '[State  er 
Inf.  V.  Arkansas  Lumber  Co.,  260  Mo.  loc. 
cit.  271, 169  S.  W.  145],  these  conclusions  are 
at  least  persuasive.  We  have  gone  over  the 
evidence  and  the  divers  exhibits  forming 
parts  thereof,  and  have  reached  the  identical 
conclusion  in  regard  to  their  weight  and  pro- 
bative efitect  which  was  reached  by  our  com- 
missioner. Upon  this  point  our  commission- 
er, summing  up,  reports  to  us  thus: 

"We  conclude,  therefore,  that  because  of  all 
Judge  Slate  had  beard  and  surmised  and  bad 
read  that  be  was  not  in  an  unbiased  frame  of 
mind,  and  this  we  say  without  in  any  manner 
intending  to  reflect  upon  Judge  Slate's  honesty 
of  purpose. 
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"Summing  np  the  matter  comes  to  tbis: 

"Mr.  Howell  had  conducted  the  investigation 
before  the  Cole  county  grand  jury  which  result- 
ed in  these  indictments.  During  the  time  of 
this  investigation  there  were  frequent  contro- 
versies and  disagreements  between  Judge  Slate 
and  Mr.  Howell.  The  grand  jury  proceedings 
attracted  public  interest,  and  the  newspapers 
of  the  state  gave  a  great  deal  of  space  to  the 
investigation.  A  reporter  for  one  of  the  pa- 
pers was  sent  to  jail  by  Judge  Slate  for  con- 
tempt of  court,  and  two  editors  of  papers  in 
the  state  were  dted  for  contempt  of  court. 
The  newspaper  articles  were  frequently  uncom- 
plimentary to  Judge  Slate,  and  he  was  no  doubt 
quite  exasperated  by  the  many  newspaper  ar- 
ticles about  the  investigation.  Judge  Slate  had 
concluded  that  many  of  the  newspaper  articles 
were  inspired  by  Mr.  Howell  and  others  in  the 
Attorney  Generars  office.  Long  before  the 
cases  came  on  for  trial  Judge  Slate  had  devel- 
oped strong  ill  feelings  against  Mr.  HowelL 
He  was  convinced  that  the  Attorney  General's 
oflBce  gave  out  information  to  various  newspa- 
per reporters  upon  which  they  based  newspaper 
articles  criticizing  and  reflecting  upon  him. 

"Judge  Slate's  own  testimony  before  the 
commissioner  was  also  convincing  that  during 
the  trial  of  these  cases  he  had  no  little  feeling 
of  ill  will  for  Mr.  Ewing. 

"There  is  nothing  in  the  record  that  shows 
that  Judge  Slate  had  any  reason  for  favoring 
or  shielding  the  defendant,  John  W.  Scott 
While  the  testimony  shows  that  they  had 
known  each  other  for  a  great  many  years,  it 
also  shows  that  their  social  and  political  rela- 
,  tions*  were  not  very  friendly.  We  are  convinc- 
ed, however,  that  the  court's  attitude  as  to  Mr. 
Ewing  and  Mr.  Howell  had  prejudiced  his  mind 
against  the  prosecution  of  these  cases,  including 
the  case  of  State  of  Missouri  v.  John  W.  Scott, 
No.  1879.  We  believe  that  because  of  this 
feeling  that  existed  that  he  could  not  and  did 
not  view  with  equanimity  propositions  advanc- 
ed on  behalf  of  the  state  by  the  state's  repre- 
sentatives in  charge  of  the  prosecution  of  this 
case.  We  feel  that  he  did  not  possess  that  calm, 
dispassionate,  and  unbiased  condition  of  mind 
essential  in  order  that  the  trial  judge  shall 
conduct  a  trial  with  complete  impartiality.  We 
feel  that  because  of  this  feeling  against  Messrs. 
Howell  and  Ewing  that  the  interest  of  the  state 
could  not  be  sufficiently  considered  by  Judge 
Slate.  We  think,  for  example,  that  had  Judge 
Slate  on  the  occasion  in  question  possessed  an 
open  mind  that  he  would  have  listened  to  the 
argument  df  the  attorneys  for  the  state  as  to 
the  admissibility  of  other  offenses  in  the  case 
of  State  of  Missouri  v.  John  W.  Scott,  and 
that  he  would  not  have  ruled  immediately  with- 
out any  argument  when  the  matter  was  pre- 
sented to  him  that  such  testimony  was  inadmis- 
sible. 

"The  decisions  of  this  court  beginning  with 
State  V.  Myers,  82  Mo.  558  [52  Am.  Rep.  389], 
and  ending  with  State  v.  Patterson  [271  Mo. 
99]  196  S.  W.  3,  no  doubt  most  strongly  tend 
to  support  the  view  that,  evidence  of  other  sales 
of  coal  by  Scott  were  admissible  to  prove  his 
intent  in  selling  the  coal  in  question. 

"Judge  Slate  admitted  evidence  of  other  of- 
fenses in  the  case  of  State  of  Missouri  v.  James 
O.  Welch,  No. ,  and  we  confess  we  are  un- 
able to  see  any  distinction  whatever  in  princlr 


pie  between  the  Welch  Case  and  the  Scott  Case. 
We  of  course  recqgnize  that  it  is  not  proof  of 
prejudice  to  merely  show  that  a  judge  has 
ruled  incorrectly  upon  the  admissibility  of  tes- 
timony. Our  finding  of  prejudice  is  not  based 
on  these  rulings  alone.  We  think  though  that 
in  view  of  all  the  circumstances,  and  particu- 
larly the  manner  in  which  the  rulings  were 
made,  the  rulings  do  show  that  Judge  Slate  did 
not  maintain  an  open  and  unprejudiced  mind." 

To  this  summing  up,  and  to  tbe  eyidence 
upon  which  it  is  based,  other  facts  shown  by 
the  record  might  have  been  added;  particu- 
larly the  facts  found  in  the  testimony  of  wit- 
nesses Mayhall  and  Adcock  touching  the  ex- 
pressed view  of  respondent  that  "there  was 
nothing  in  these  cases."  This  statement,  it 
is  fair  to  say,  was  denied  by  him  as  to  its 
application  to  the  pending  case  of  State  y. 
Scott.    , 

[5]  ni.  We  are  constrained  to  agree  also 
with  the  view  of  the  commissioner  that,  if 
prejudice  existed,  it  makes  Ho  earthly  differ- 
ence in  the  law  of  the  case  as  to  the  manner 
in  which  that  prejudice  was  engendered. 
Prejudice  is  the  ultimate  fact;  its  origin  Is 
wholly  immaterial.  Likewise  it  is  immateri- 
al whether  it  was  warranted  or  unwarranted. 
Justified  by  the  facts  or  not  Justified  thereby. 
If  in  fact  bias  exists,  to  an  extent  which  will 
preclude  a  fair,  unprejudiced,  and  unbiased 
weighing  of  the  law  and  the  facts  on  the 
state's  side  upon  a  trial  of  the  case  of  State 
V.  Scott,  then  prejudice  is  present  to  a  de- 
gree forbidden  to  a  Judge  by  both  the  com- 
mon law  (Massle  v.  Com.,  93  Ky.  588,  20  S. 
W.  704)  and  the  statute  (section  5198,  R.  S. 
1909). 

We  are  also  constrained  to  agree  that  the 
record  before  us  shows  the  existence  of  prej- 
udice in  the  mind  of  the  respondent.  This 
appears  not  only  from  what  we  find  and  from 
what  the  commissioner  finds,  but,  to  use  a 
homely  expression  from  the  vernacular,  the 
fact  of  prejudice  can  be  read  from  between 
the  lines  upon  almost  every  page  of  the  volu- 
minous record  before  us.  In  so  ruling  we  ac- 
quit the  learned  respondent  of  conscious 
knowledge  of  the  fact  of  his  bias.  Regret- 
tably the  cases  pending  were  such  as  natuial- 
ly  to  create  great  public  interest.  They  were, 
also  regrettably,  being  tried  beforehand  by 
the  press  of  the  state  in  the  forum  of  public 
opinion.  In  the  searcli  after  sensational 
features  which  would  catch  and  hold  the 
public  eye,  and  create  public  opinion,  much 
was  printed  which  was  based  upon  bald  sur- 
mise. Much  also  was  deduced  which  had  as 
its  sole  basis  erroneous  conclusions  drawn 
from  acts  in  themselves  innocent,  or  acts 
done  by  respondent  in  the  line  of  Ids  official 
duty.  From  the  latter  acts  in  some  Instances 
deductions  were  printed  which  reflected  upon 
him  unjustly  and  had  the  effect  to  distort 
respondent's  enforced  absence  while  holding 
regular  terms  of  court  in  other  counties  of 
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his  circuit  Into  seemingly  studied  reluctance 
to  continue  the  grand  Jury  investigation. 

[6, 7]  IV.  It  is  unquestionably  true  that 
from  mere  error  in  ruling  against  the  state 
npon  a  question  of  law  neither  interest,  nor 
bias,  or  prejudice  can  be  safely  predicated. 
But  If  the  proof  show  that  upon  a  trial  of  a 
case  wherein  intent  must  be  proven  or  de- 
duced, if  at  all  I  from  proof  of  the  doing  of 
other  slmlliar  acts,  in  the  same  neighbor- 
hood, about  the  same  time,  evidence  of  such 
similar  acts  was  admitted  In  the  trial  of  a 
case  against  A.,  but  denied  In  the  trial  im- 
mediately thereafter  of  a  case  against  B., 
such  fact  may  be  a  circumstance  which,  add- 
ed to  other  things,  may  tend  to  show  prej- 
udice in  favor  of  B.,  especially  If,  as  was  the 
case  presented,  the  reason  and  the  law  favor- 
ing the  admissibility  of  the  evidence  of  similar 
acts  against  B.  was  by  far  more  apparent 
and  cogent  In  B.'s  case  than  It  was  In  the 
case  of  A.  Moreover,  such  a  ruling  would 
afford  a  more  cogent  circumstance  if  It  were 
announced  that  It  would  be  made,  as  was  the 
case  here,  before  the  trial  of  the  case  against 
B.  We  repeat,  for  emphasis'  sake,  that  noth- 
ing Is  better  settled  in  law  than  that  mere 
error  of  the  kind  mentioned,  when  standing 
alone,  disassociated  from  other  facts  and  cir- 
cumstances, does  not  afford  the  least  evi- 
dence of  bias  or  prejudice. 

But,  be  all  this  as  may  be,  we  are  convinced 
that,  in  the  state  of  mind  into  which  the 
learneu  respondent  was  driven  by  the  mat- 
ters and  things  mentioned,  it  was  not  pos- 
sible for  him  to  try  the  case  before  him  with- 
out, prejudice,  and  so,  without  more,  we  agree 
with  the  finding  of  the  fact  of  prejudice  as 
made  by  our  commissioner.  In  so  finding 
we  pause  in  all  fairness  to  disclaim  the  re- 
motest reflection  upon  the  motives  of  the 
able  and  learned  respondent  His  attitude 
may  well  be  ascribed  to  the  righteous  exas- 
peration of  an  honest  and  conscientious  judge 
driven  to  indignation  and  tnom  Judicial 
plumb  by  what  he  conceived  to  be  unjust  and 
unwarranted  criticisms  of  his  official  con- 
duct. 

[8]  V.  Which  brings  us  to  the  point  of  law 
strenuously  and  most  ably  presented  by  re- 
spondent's learned  counsel.  This  point,  as 
forecast  supra.  Is  not  whether  the  state  Is 
ever  entitled  to  a  change  of  venue.  There  Is 
no  question  of  a  change  of  venue  in  this  case. 
The  question  of  law  is:  Can  a  trial  Judge, 
absent  his  own  voluntary  disqualification, 
lose  Jurisdiction  of  a  criminal  case  because 
of  his  Interest  or  prejudice  therein  against 
the  state?  We  agree  with  the  conclusion  of 
law  upon  this  point  of  our  learned  commis- 
sioner and  are  constrained  upon  both  reason 
and  authority  to  hold  the  affirmative  of  the 
question  stated. 

[1, 1 0]  Some  settled  propositions  as  fore- 
words are  apposite.  One  qX  these  Is  an 
axiom  of  the  common  law  wholly  appllcatory 


by  the  closest  analogy,  which  runs  In  sub- 
stance that  no  man  ought  to  sit  In  Judgment 
In  his  own  case.  The  other  Is  that.  If  the 
objection  of  prejudice  against  the  state  be 
raised  to  a  case,  such  objection  must  of  ne- 
cessity be  raised  by  the  sworn,  elected,  prose- 
cuting oflljcer  of  the  state ;  that  Is,  either  by 
the  prosecuting  attorney  of  the  county  where- 
in the  cause  Is  pending,  or  by  the  Attorney 
General  of  the  state.  Such  prosecuting  offi- 
cers owe  neither  lesser  nor  greater  duty,  but 
precisely  the  same  duty,  to  both  state  and  de- 
fendant In  the  trial  of  criminal  cases  as  does 
the  Judge  of  the  circuit  court  It  cannot  be 
assumed  that  such  prosecuting  officer  would 
act  in  such  a  case  except  from  motives  bot- 
tomed upon  considerations  of  the  very  high- 
est devotion  to  official  duty.  It  cannot  be 
urged  then  against  the  question  propounded 
that  the  taking  of  the  affirmative  thereof 
would  open  a  Pandora's  box  of  evils  and 
make  trials  of  criminal  cases  subject  to  cap- 
tious objections  of  disgruntled  prosecuting 
officers,  with  all  the  delays  Incident  thereto. 
[11]  For  the  reason  forecast  by  us  at  the 
outset  of  this  discussion,  we  need  not  con- 
sider whether  that  provision  of  our  organic 
law  which  guarantees  to  the  accused  in  *crim- ' 
inal  prosecutions  *'the  right  to  appear  and 
defend  in  person  and  by  counsel;  to  demand 
the  nature  and  cause  of  the  accusation;  to 
meet  the  witnesses  against  him  face  to  face; 
to  have  process  to  compel  the  attendance  of 
witnesses  In  his  behalf;  and  a  speedy  public 
trial  by  an  impartial  Jury  of  the  county"  (sec- 
tion 22,  art.  2,  Const),  would  or  would  not 
render  Invalid  any  legislative  act  which  had 
for  its  object  a  trial  by  a  Jury  of  some  other 
county  than  that  wherein  the  alleged  crime 
was  committed.  That  question,  upon  a  con- 
sideration of  what  the  expression  "change  of 
venue"  connotes,  falls  out  of  this  case.  For 
upon  the  facts  here,  considered  in  the  light  of 
the  relief  sought  by  this  proceeding,  this  case 
comes  precisely  within  another  provision  of 
our  Constitution  (section  29,  art  6,  Const) 
which  provides  that — 

"If  there  be  a  vacancy  in  the  office  of  judge 
of  any  circuit,  or  if  the  judge  be  sick,  absent, 
or  from  any  cause  unable  to  hold  auy  term  or 
part  of  term  of  court,  in  any  county  in  his  cir- 
cuit, such  term  or  part  of  term  of  court  may 
be  held  by  a  judge  of  any  circuit;  and  at  the 
request  of  the  judge  of  any  circuit,  any  terms 
of  court  or  part  of  term  in  l^s  circuit  may  be 
held  by  the  judge  of  any  other  circuit;  and  in 
all  8Uoh  oa$e8,  or  in  any  case  tohere  the  judge 
cannot  preside  the  General  Assembly  shall  make 
such  additional  provisions  for  holding  court  m 
may  be  found  necessary,'* 

That  part  of  the  above  provision  which  we 
italicize  was  added  to  an  existing  provision 
of  the  Constitution  of  1865  (section  17,  art  6, 
Const  1865)  by  the  adoption  of  the  Constitu- 
tion of  1875.  Pursuant  to  the  permission 
granted  by  section  29  of  article  6  of  the  Con- 
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stltution  of  1875,  there  are  now  divers  sec- 
tions of  the  statute  affecting  the  matter  of  in- 
terest of  the  trial  judge  and  providing  for  his 
disqualiflcation  upon  the  grounds  of  interest, 
relationship,  and  prejudice.  See  section  3867 
and  section  6198,  R.  S.  1909.  Likewise  the 
Legislature  has  passed  divers  statutes  pro- 
viding the  details  of  calling  in  other  judges, 
or  of  electing  special  judges.  See  sections 
5199,  5200,  5201,  R.  S.  1900. 

[12]  Some  of  the  above  sections  antedated 
in  their  original  provisions,  at  lea^t,  the 
adoption  of  the  Constitution  of  1875.  But 
all  these,  where  not  in  conflict  with  the  pro- 
visions of  the  Organic  Law  of  1875,  con- 
tinued in  force  and  are  now  in  force,  pursu- 
ant to  the  .Constitution  itself.  Section  1, 
Schedule  Const. 

[13]  Learned  counsel  for  respondent  insist 
that  section  3867,  supra,  is  alone  apposite, 
and  that  section  5198,  supra,  has  no  applica- 
tion. We  are  constrained  to  hold  to  the  con- 
trary. The  legislative  history  of  these  two 
sections  clearly  shows  the  fallacy  of  this  po- 
sition. Section  5198  seems  to  have  had  its 
beginning  and  to  have  come  into  the  statutes 
in  1835.  Statutes  1835,  i  15,  p.  486.  It  was 
then  ft  change  of  venue  statute.  Many  chang- 
es and  amendments  have  been  made  to  it 
from  time  to  time,  till  manifestly  it  has,  so 
far  as  its  own  contents  are  concerned,  long 
since  ceased  to  be  solely  a  change  of  venue 
statute.  Section  5196  read  at  the  time  the 
matters  and  things  here  under  discussion 
transpired,  and  now  reads  thus : 

"When  any  indictment  or  criminal  prosecution 
shall  be  pending  in  any  circuit  court  or  crimi- 
nal court,  the  judge  of  said  court  shall  be  deem- 
ed incompetent  to  hear  and  try  said  cause  in 
either  of  the  following  cases:  First,  when  the 
judge  of  the  court  in  which  said  case  is  pend- 
ing is  near  of  kin  to  the  defendant  by  blood  or 
marriage ;  or,  second,  when  the  offense  charged 
is  alleged  to  have  been  committed  against  the 
person  or  property  of  such  judge,  or  some  per- 
son near  of  kin  to  him  by  blood  or  marriage; 
or,  third,  when  the  judge  is  in  any  wise  inter- 
ested or  prejudiced,  or  shall  have  been  counsel 
in  the  cause;  or,  fourth,  when  the  defendant 
shall  make  and  file  an  affidavit,  supported  by 
the  affidavit  of  at  least  two  reputable  persons, 
not  of  kin  to  or  counsel  for  the  defendant,  that 
the  judge  of  the  court  in  which  said  cause  is 
pending  will  not  afford  him  a  fair  trial." 

The  reason  for  the  enactment  of  the  orig- 
inal of  said  sectfon  5198  is  fairly  obvious  and 
historically  interesting.  In  1832,  and  at  a 
time  when  all  statutes  providing  details  for 
the  removal  of  cases  by  change  of  venue  had 
been  theretofore  repealed,  the  case  of  Jim  v. 
State,  3  Mo.  147,  was  heard  by  this  court. 
The  defendant,  a  slave,  had  been  convicted  of 
murder.  The  trial  below  was  before  Judge 
David  Todd,  whose  slave  the  defendant  was. 
Defendant  had  applied  for  a  change  of  venue, 
which  the  trial  court  refused  to  grant  Upon 
defendant's  appeal  here  the  refusal  to  grant 


a  change  of  venue  was  held  to  be  error,  not- 
withstanding the  fact  that  all  the  statutes 
providing  for  the  details  of  the  practice  in 
change  of  venue  proceedings  had  been  there- 
tofore repealed.  Jim  v.  State,  3  Mo.  loc  dt 
177.  There  then  existed  no  applicable  stat- 
ute from  which  the  practice  could  be  deduced. 
All  there  seems  then  to  have  been  in  our 
statutes  at  all  applicable  to  the  situation  con- 
fronting this  court  was  an  extremely  general 
statute  found  in  the  chapter  on  "Courts"  (sec- 
tion 23,  p.  277,  vol.  1,  Revised  Laws  of  Mis- 
souri 1825),  which  statute,  so  far  as  perti- 
nent, read  thus : 

"That  no  judge  of  the  Supreme  Court,  who 
is  interested  in  any  suit  or  related  to  either 
party,  or  who  shall  have  been  of  counsel  in  any 
suit  or  action  •  •  ♦  pending  in  said  court, 
shall  sit  on  the  determination  thereof  ♦  ♦  • 
nor  shall  any  judge  of  the  circuit  or  probate 
court  sit  on  the  determination  of  any  cause  or 
proceeding,  either  civil  or  criminal  in  which  he 
is  interested  or  related  to  either  party,  •  ♦  • 
but  such  cause  or  proceeding,  if  pending  in  the 
circuit  court,  shall  be  removed  to  some  county 
where  such  objection  does  not  exist,  according 
to  law:  •  •  •  Provided,  that  in  no  criminal 
cases  shall  the  venue  be  changed  without  the 
consent  of  the  defendant." 

The  above  section  has  come  down  to  us 
after  many  changes  and  amendments  as  sec- 
tion 3867,  R.  S.  1909.  Following  the  decision 
In  the  case  of  Jim  v.  State,  supra,  the  Legis- 
lature amended  the  chapter  on  "Practice  and 
Proceedings  in  Criminal  Cases"  by  adding 
thereto  a  number  of  sections  which  set  fortli 
the  grounds  for  granting  changes  of  venue 
and  provided  for  the  details  of  the  practice 
therein.  Stats.  Mo.  1835,  §  15  et  seq.,  p.  486. 
From  section  15,  supra,  after  being  many 
times  amended,  we  get  section  5198.  The 
fact  that  said  section  15  was  passed  by  rea- 
son of  the  decision  in  the  Jim  Case  is  clearly 
indicated  by  one  of  its  provisions,  which  is 
that,  if  the  defendant  be  a  slave,  and  the 
judge  of  the  circuit  court  be  the  owner  there- 
of, a  removal  of  the  cause  to  another  court 
shall  be  ordered. 

It  will  be  noted,  however,  that  section  5198 
now  contains  within  itself  no  reference  to 
any  removal  of  the  cause  from  the  county  of 
the  venue.  It  merely  deals  with  the  incom- 
petence of  the  circuit  judge  and  sets  forth 
the  conditions  or  disabilities  under  which  he 
shall  be  incompetent  to  try  a  given  criminal 
case.  Such  judge  is  made  incompetent  to  sit 
in  the  trial  under  four  separate  and  distinct 
conditions : 

"First,  when  the  judge  of  the  court  in  which 
said  case  is  pending  is  near  of  kin  to  the  defend* 
ant  by  blood  or  marriage;  or,  second,  when  the 
offense  charged  is  alleged  to  have  been  commit- 
ted against  the  person  or  property  of  such  judge, 
or  some  person  near  of  kin  to  him  by  blood  or 
marriage;  or,  third,  when  the  judge  is  in  any 
wise  interested  or  prejudiced,  or  shall  have  been 
counsel  in  the  cause;  or^  fourth,  when  the  de-' 
fendant  shall  make  and  file  an  affidavit,  sup- 


Digitized  by  LjOOQIC 


M<K) 


STATE  V.  SLATE 
(214  B.W.) 


91 


ported  by  the  affidavit  of  at  least  two  reputable 
persons,  not  of  kin  to  or  counsel  for  the  defend- 
ant, that  the  judge  of  the  court  in  which  said 
cause  is  pending  will  not  afford  him  a  fair 
trial." 

The  first  of  these  creates  an  incompetence 
or  disqualification  in  the  judge  for  which  the 
state  may  prevent  the  judge  from  sitting  by 
our  writ  of  prohibition.  State  v.  Wear,  129 
Mo.  619,  81  S.  W.  608.  The  second  seems  to 
constitute  a  status  of  Incompetence  whereby 
the  accused,  being  prejudiced,  might  alone  be 
Interested  in  acting.  The  third  (the  existence 
of  prejudice  or  interest,  or  the  fact  that  the 
judge  has  been  of  counsel  being  granted  or 
proved)  will  clearly  serve  as  a  basis  of  dis- 
qualification either  for  the  state  or  for  the 
defendant;  for,  under  the  reasoning  in  the 
Jim  Case  supra,  as  found  at  side  page  176  of 
3  Mo.  either  of  the  above  reasons  could  be 
urged  by  the  accused  as  a  ground  for  a 
change  of  venue,  xde  fourth  ground  is  clear- 
ly applicable  to  the  accused.  By  virtue  of  it 
he  may  urge  the  specific  ground  set  out  in 
such  fourth  subdivision,  namely,  that  .the 
judge  of  the  court  •*will  not  afford  him  a  fair 
trial,"  or  he  may  urge  any  other  ground  con- 
tained in  this  statute. 

From  the  pl^  language  of  subdivision  8 
of  section  5198,  supra,  It  will  not  do  to  say 
that  interest  or  prejudice  against  the  state, 
or  what  is  tantamount  thereto,  bias  and  prej- 
udice in  favor  of  the  defendant,  or  the  fact 
that  the  trial  judge  had  been  of  counsel  for 
the  defendant,  cannot  be  taken  advantage  of 
by  the  state,  or  that  such  things  are  not  dis- 
qualifications which  produce,  when  the  exist- 
ence thereof  is  either  admitted  or  proved,  an 
Incompetence  to  sit  as  trial  judge,  for  which 
the  judge  may  be  prevented  from  sitting  by 
the  state's  prosecuting  officer.  There  is  no 
manner  of  doubt  that,  if  the  circuit  judge  be 
In  fact  Interested  or  prejudiced  against  the 
state,  or  shall  have  been  of  counsel  for  the 
defendant,  he  ought  not  to  sit.  This  is  obvi- 
ously both  the  moral  and  ethical  view,  and 
the  statute  has  enacted  these  moral  and 
ethical  views  into  a  law.  No  man  ought  to 
be  a  judge  in  his  own  case,  and  a  case  where- 
in a  judge  is  interested  is  one  wherein  to  an 
extent  and  in  effect  the  case  becomes  the 
judge's  own  case.  The  latter  Is  merely  an 
evolution  of  the  above  fundamental  maxim. 

[14]  Neither  wiU  it  suffice  to  say  that  the 
fact  of  the  existence  or  nonexistence  of  inter- 
est or  prejudice  must  be  left  for  determination 
to  the  automatons  action  of  the  trial  judge's 
conscience,  nor  that  some  such  intention  in 
the  Legislature's  mind  is  to  be  deduced  from 
the  fact  that  it  has  enacted  no  law  which 
provides  details  of  the  practice  to  govern 
cases  wherein,  though  Interest  and  prejudice 
exist,  the  conscience  of  the  trial  Judge  has 
failed  to  move  him  aright  The  case  of  State 
Y.  Wear,  129  Mo.  619,  31  S.  W.  608,  was  such 
a  case,  and  this  court  took  jurisdiction  and 


proliibited  the  Judge  therein  from  holding 
further  jurisdiction  of  a  criminal  case  where- 
in the  son  of  the  Judge  was  the  defendant. 

[15]  Our  learned  commissioner  in  his  con- 
clusions  upon   the  law   construing  section  ' 
5196  says: 

"It  is  contended  by  respondent's  learned  coun- 
sel that  the  terms  and  provisions  of  section  5198 
are  applicable  only  to  the  defendant,  and  that 
a  circuit  judge  in  a  crin^inal  prosecution  cannot 
be  disqualified  at  the  instance  of  the  state.  We 
do  not  agree  with  this  interpretation  of  the 
section.  The  language  of  the  section  is  general, 
and  there  is  nothing  stated  expressly  or  im- 
pliedly that  limits  the  first  three  subdivisions 
of  the  section  to  applications  on  behalf  of  a 
defendant.  It  is  remembered  that  the  fourth 
subdivision  expressly  relates  to  application  ^pon 
the  part  of  the  defendant.  That  subdivision 
provides,  'when  the  defendant  shall  make  and 
file  an  affidavit,  supported  by  the  affidavit  of  at 
least  two  reputable  persons,  not  of  kin  to  or 
counsel  for  the  defendant,  that  the  judge  of  the 
court  in  which  said  cause  is  pending  will  not 
afford  him  a  fair  trial,'  that  the  regular  judge 
shall  be  disqualified.  This  section,  it  will  be 
noticed,  is  especially  liberal  in  favor  of  the  de- 
fendant, and  provides  that  the  regular  judge 
shall  not  sit  when  two  reputable  persons  not  of 
kin  or  of  counsel  and  the  defendant  himself  will 
make  an  affidavit  that  the  judge  will  not  afford 
him  a  fair  trial. 

"The  fact  that  the  fourth  section  is  by  express 
provision  applicable  to  the  defendant,  and  that 
the  other  subdivisions  do  not  mention  the  de- 
fendant, strengthens  the  conclusion  that  the  first 
three  subdivisions  of  the  section  are  general 
provisions  enumerating  causes  which  shall  dis- 
qualify a  judge  at  the  instance  of  either  the 
state  or  the  defendant.* 

"This  section  was  under  consideration  by  this 
court  in  State  ex  rcl.  v.  Wear,  129  Mo.  619,  31 
S.  W.  606,  and  while  the  facts  in  that  case  are 
not  precisely  the  same  as  in  this  case,  yet  the 
principle  of  law  te  be  deduced  from  that  deci- 
sion is  controlling  here.  In  that  case  Judge 
Wear  was  disqualified  because  of  his  relationship 
to  the  defendant  on  trial. 

"This  court  called  attention  to  sections  3247 
and  4174,  Revised  Statutes  1889,  which  are 
now  sections  3867  and  5198,  B.  S.  1909.  Judge 
Gantt,  however,  iq  the  opinion  quotes  from  sec- 
tion 4174,  now  section  5198,  B.  S.  1909,  and 
concludes  that  *from  these  provisions  of  the 
Ck)nstitution  and  statutes  of  this  state  it  is  plain 
that  Judge  Wear  by  his  relation  to  his  son, 
the  defendant,  was  disqualified,  and,  knowing 
this,  it  was  his  imperative  duty  to  cither  order 
an  election  of  a  special  judge,  or  request  the 
judge  of  another  circuit  to  sit  in  the  trial  of 
said  indictment' 

"In  that  case,  after  Jndge  Wear  had  called 
in  a  special  judge,  he  declined  to  i>ermit  the 
special  judge  to  try  the  case,  but  attempted 
himself  to  exercise  jurisdiction,  and  was  pro- 
hibited from  exercising  jurisdiction  by  a  writ 
of  prohibition  from  this  court. 

"There  are  numerous  decisions  of  this  court 
sustaining  the  general  principle  that  it  is  the 
policy  of  the  law  in  thb  state  that  criminal 
trials  shall  be  conducted  by  wholly  disinterested 
judges.  See  State  v.  Jim,  3  Mo.  147;  State  v. 
Gates,  20  Mo.  401.    In  the  latter  case  it  was 
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said:  It  was  both  the  i>olicy  and  intention  of 
onr  Legislature  to  have  tribonals  for  the  deter- 
mination of  criminal  cases  above  all  suspicion— 
courts  upon  whose  disinterestedness,  not  only 
the  prisoner,  but  the  whole  community  can  re- 
pose with  entire  confidence.* 

"And  section  5198,  R.  S.  1009,  also  Indicates 
the  policy  of  the  state,  for  it  will  be  noticed  it 
is  provided  that  the  jud^e  shall  be  incompetent 
to  sit  if  he  is  in  'any  wise  interested  or  preju- 
diced.' 
*  "There  is  no  doubt  but  that  it  is  true  that 
as  strong  reasons  may  exist  why  a  prejudiced 
judge  should  not  try  a  case  when  the  suggestion 
comes  from  the  state  as  well  as  when  the  sug- 
gestion comes  &om  the  defendant  As  was  said 
by  Walker,  P.  J.,  in  Ex  parte  Howell  [273  Mo. 
96,  loc.  cit.  120],  200  S.  W.  65,  loc.  cit.  72:  *A 
condition  of  the  public  mind  may  exist  in  a  local- 
ity which  would  impel  a  public  prosecutor,  in  an 
honest  effort  to  discharge  his  duty,  to  at  least 
call  the  trial  judge's  attention  to  circumstances 
indicating  that  he  had,  although  without  corrupt 
intent,  prejudiced  the  case,  and  that  it  should 
be  tried  by  another.  This  would  involve  no 
Question  of  personal  integrity,  afford  at  least  a 
fair  opportunity  for  the  state  to  conduct  the 
prosecution  free  from  any  possible  ulterior  in- 
fluence, and  in  no  wise  interfere  with  any  right 
accorded  to  the  defendant' " 


No  difficulties  or  embarrassments  can 
arise  in  the  administration  of  the  criminal 
law  from  the  view  that  a  circuit' Judge  may 
be  disqualified  by  reason  of  prejudice  against 
the  state  from  sitting  in  the  trial  of  any 
criminal  case,  and  that,  being  so  disqualified, 
such  judge  may  be  by  our  writ  of  prohibition 
prevented  from  sitting  therein.  The  situa- 
tion thus  brought  about  by  a  compulsory  dis- 
qualification is  in  no  wise  different  than  the 
situation  which  would  have  existed  had  the 
learned  respondent  of  his  own  volition  de- 
clared his  own  disqualification.  Automatical- 
ly the  applicatory  statutes  will,  as  in  case  of 
a  voluntary  disqualification,  apply  and  solve 
all  the  problems  presented,  and  thus  the  re- 
sultant situation  presents  no  difficulties  ei- 
ther insuperable  or  insolvable. 

[18]  Being  constrained  b^  the  record  to  the 
view  that  respondent  does*  not  possess  that 
unprejudiced  and  disinterested  state  of  mind 
in  regard  to  the  case  of  State  v.  Scott  which 
is  requisite  under  the  statute,  and  which  is 
essential  and  necessary  as  a  matter  of  right 
in  the  proper  administration  of  justice,  and 
being  fully  convinced  that  this  court  has  the 
power  both  -at  common  law  and  by  statute 
to  prohibit  him  from  further  exercising  his 
jurisdiction  in  the  trial  of  said  case,  we  are 
of  the  opinion  that  our  preliminary  rule  in 
prohibition  heretofore  issued  herein  ought  to 
be  made  absolute. 

Let  it  be  so  ordered. 

All  concur,  except  WOODSON,  BLAIR, 
and  GRAVES,  JJ.,  not  sitting. 


GARY  REAI/TT  GO.  ▼.  KELLY  et  aL 
(No.  19836.) 

(Supreme  Oourt  of  Missouri,  Division  No.  2. 
March  28,  1919.  Rehearing  Denied  June  3, 
1919.  Motion  to  Transfer  to  Supreme  Oourt 
in  Banc  Denied  July  5,  1919.) 

1.  Stipulatioits  ^a»14(ll)  —  Waiver  op  Ju- 
BY— Effect  of  Amendment  of  PLEAniNoa-^ 
Matebial  Ghanqes. 

The  making  of  any  material  change  in  the 
pleadings  by  amendment  so  that  the  issues  are 
altered  offsets  the  binding  force  of  a  waiver  of  a 
jury  by  stipulation. 

2.  Stipulations  ^=»14(11)— Waiver  of  Ju- 
ry—Effect OF  Amendment  of  Pleadings 
—Alteration  of  Issues. 

Where  a  complaint  alleged  in  one  count  both 
the  unlawful  holding  over  by  a  tenant  without 
force  and  an  obtaining  of  possession  by  dis- 
seizin, the  separation  by  amendment  of  the  com- 
plaint into  two  counts  did  not  constitute  such 
an  alteration  in  the  issues  as  to  offset  the  bind- 
ing force  of  a  waiver  of  jury  trial  by  stipula- 
tion. 

8.  Stipulations  «=»14(11)— Waiver  by— Ef- 
fect OF  Amendment  of  Plbadinos. 
Where  an  original  complaint  in  a  forcible 
entry  and  detainer  suit  fixed  no  amount  as  to 
the  value  of  the  monthly  rents  and  profits  and 
a  subsequent  amendment  fixed  such  amount, 
the  issues  were  not  so  changed  as  to  offset  the 
binding  force  of  a  waiver  of  a  jury  trial  by  stip- 
ulation entered  into  before  the  amendment,  in 
view  of  Rev.  St  1909,  SI  7660,  7669,  7674, 
whereby  no  allegation  of  amount  of  damages  is 
required. 

4.  Forcible  Entry  and  Detainer  ^=s»6(l)— 
Nature  of  Proceedings. 

The  statutes  providing  for  the  practice  and 
proceedings  in  forcible  entry  and  detainer  con- 
stitute a  special  and  preclusive  code,  and  such 
proceedings  are  not  to  be  measured  or  determin- 
ed by  the  ordinary  rules  and  proceedings  in 
civil  cases;  both  the  complaint  provided  for  by 
Rev.  St  1909,  §  7660.  and  the  verdict  prescribed 
by  sections  7669,  7670,  and  7671,  being  sui 
generis. 

5.  Trial  ^=»29(1)  —  Statement  of  Judge— 
Prejudgment  of  Case. 

In  a  fordble  entry  and  detainer  action  tried 
to  the  court,  wherein  it  was  contended  that  the 
appointment  of  a  receiver  terminated  the  lease, 
a  remark  by  the  court  in  the  midst  of  the  trial 
that  the  conceded  appointment  of  the  receiver 
constituted  a  breach  of  condition  for  which 
lessor  might  terminate  the  tenancy  held  not  to  . 
constitute  a  prejudgment  of  the  case. 

6.  Appeal  and  Error  t®=»1010  (1)— Review- 
Sufficiency  OF  Evidence. 

Where  there  is  substantial  evidence  to  sup- 
port the  findings  of  the  trial  court,  the  appel- 
late court  will  not  interfere. 

7.  Receivers  «=»98— Powers  —  Necessity  of 
Consent  of  Court— Leases. 

A  receiver,  being  a  mere  arm  of  the  court 
which  appoints  him,  can  make  no  valid  or  bind- 
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ing  contract  creating  the  relation  of  landlord 
and  tenant  without  the  consent  of  the  court 

&  Landlord  and  Tenant  ^s»112(1)  —  Fob- 

FBITUBE    OF    LSABB— WaIVKB— BVIDXNOB.         I 

Since  waiver  cannot  be  present  as  a  matter 
of  law  where  the  facts  show  full  reliance  at  all 
times  on  a  situation  which  negatives  and  con- 
tradicts any  intention  to  waive,  evidence  held 
not  to  show  waiver  of  forfeiture  of  a  lease  by 
the  receivership  of  the  tenant  merely  because 
the  receiver  was  allowed  for  one  month  to  oc- 
cupy the  premises  as  a  tenant  from  month  to 
mc»th. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Thomas  B.  Buclmer,  Judge. 

Action  by  fhe  Gary  Realty  Company 
against  E.  P.  Kelly  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

This  is  an  action  under  our  forcible  entry 
and  unlawful  detainer  statutes  for  the  pos- 
session of  certain  premises  situate  In  Kan- 
sas City.  Plaintiff  had  Judgment  for  pos- 
session; for  damages,  assessed  at  $2,000, 
which  sum  was  doubled  by  the  court;  for 
future  rents  and  profits  assessed  at  $650  per 
month,  pending  appeal  and  till  possession 
be  delivered  to  plaintiff,  which  sum  was 
likewise  doubled.  Whereupon,  defendants 
Kelly,  Le  Marquand,  and  Le  Doux  appealed 
In  the  conventional  way. 

The  action  originated  before  a  Justice  of 
the  peace  and  was  begun  by  filing  a  com- 
plaint which,  formal  parts  and  signature  of 
counsel  omitted,  reads  thus: 

**Gary  Realty  Company,  a  corporation,  duly 
organised  and  existing  according  to  law,  plain- 
tiff, complains  of  E.  P.  Kelly,  Paul  Le  Mar- 
quand, A.  Le  Marquand,  O.  Le  Doux,  F.  G. 
Bonfils,  Harry  H.  Tammen  and  Empress 
Theater  company,  a  corporation,  defendants, 
and  says  that  on  the  29th  day  of  October,  A.  D. 
1915,  and  long  before  that  time,  he  was  in  the 
lawful  and  peaceable  possession  of  the  certain 
premises  situated  in  Kansas  City,  Jackson 
county,  Mo.,  described  as  the  certain  (formerly 
store)  room  at  the  northwest  corner  of  Twelfth 
and  McGee  streets  in  said  city  having  a  front- 
age of  20  feet,  10  inches  on  said  Twelfth  street 
and  extending  back  northward  the  full  depth 
of  lot  184,  Swope's  addition  in  said  city,  and 
still  further  north  beyond  the  north  line  of 
said  lot,  approximately  16  feet,  said  room  hav- 
ing been  used  as  a  part  of  the  lobby  of*  the 
Empress  Theater  in  the  city  of  Kansas  City, 
Kaw  township,  of  the  county  of  Jackson,  state 
of  Missouri,  and  has  ever  since  been  and  still 
is  entitled  to  the  possession  thereof;  that  on 
the  said  29th  day  of  October,  1915,  the  defend- 
ants willfully  and  unlawfully  held  over  and  de- 
tained possession  of  said  premises,  or  wrongfully 
and  without  force,  by  disseizin,  obtained  posses- 
sion of  said  premises,  and  have  ever  since  held 
and  still  hold  possession  thereof  wrongfully  antf 
unlawfully;  and  although  the  plaintiff  did,  on 
the  dOth  day  of  October,  1915,  demand  in  writ- 


ing the  possession  of  said  premises  of  the  de- 
fendants, they,  the  said  defendants,  refused  and 
neglected  to  quit  the  possession  thereof,  to  the 
plaintiff's  damage  in  the  sum  of  two  thousand 
($$(,000.00)  dollars.  Wherefore  plaintiff  de- 
mands judgment  for  the  possession  of  said 
premises  and  for  said  damages." 

Thereafter,  by  certiorari  under  the  stat- 
ute  defendants  caused  the  proceedings  to  be 
removed  to  the  circuit  court  of  Jackson 
county.  In  the  latter  court,  and  at  the  De- 
cember term,  1915,  semble^  a  stipulation 
waiving  trial  by  Jury  was  duly  filed  In  the 
case.  This  stipulation,  omitting  formal  parts 
and  signatures  of  counsel,  reads  thus: 

"Come  now  the  parties .  hereto  and  by  their 
attorneys  hereby  stipulate  and  agree  that  the 
trial  of  this  cause  by  jury  is  hereby  waived  and 
that  said  cause  may  be  set  for  trial  on  any  day 
during  the  first  week  of  January,  1916,  term  of 
court  or  thereafter,  according  to  the  convenience 
of  the  court" 

On  the  same  day  on  which  the  above  stip- 
ulation was  filed,  defendants  Kelly,  Le  Mar- 
quand, and  Le  Doux  filed  formal  answers, 
which  consisted  in  all  pertinent  parts  of  (a) 
general  denials  except  of  the  fact  of  posses- 
sion, which  defendants  Kelly,  Le  Marquand, 
and  Le  Doux  admitted;  (b)  a  plea  of  own- 
ership and  possession  under  a  purchase  by 
said  defendants  of  the  lease  at  a  sale  by  the 
receiver  of  the  Empress  Theater  Company, 
pursuant  to  an  order  of  the  circuit  court; 
(c)  a  tender,  as  such  tenants  so  in  posses- 
sion, of  all  rent  due  according  to  the  tenor 
of  the  instrument  of  lease  evidencing  the 
term  so  purchased ;  and  (d)  a  waiver  of  for- 
feiture by  plaintiff  of  conditions  broken, 
arising,  it  is  averred,  from  the  acceptance 
of  the  rent  and  the  recognition  of  the  re- 
ceiver as  plalntiff*s  tenant  Defendants 
Bonfils  and  Tammen  filed  general  denials 
which  included,  of  course,  negation  of  the 
fact  of  possession. 

Thereafter,  defendants  Kelly,  Le  Mar- 
quand, and  Le  Doux  (who,  since  they  alone 
have  appealed,  we  shall  hereinafter  call  de- 
fendants), filed  a  motion  to  require  plain- 
tiff to  elect,  for  that  the  allegatfon  in  plain- 
tiff*s  complaint  that  **the  defendants  will- 
fully and  unlawfully  held  over  and  detain- 
ed possession  of  said  premises,  or  wrongful- 
ly and  without  force,  by  disseizure,  obtain- 
ed possession  of  said  premises,  and  have 
ever  since  held  and  stiU  hold  possession 
thereof  wrongfully  and  unlawfully,"  was  "an 
attempt  to  charge  the  defendants  with  both 
unlawful  detainer  and  forcible  entry  and 
detainer,"  and  that  "said  causes  of  action 
being  entirely  separate  and  distinct  cannot 
under  the  law  be  charged  in  the  same  cause 
of  action."  This  motion  to  elect  was  over- 
ruled. Thereafter,  on  January  29,  1918,  de- 
fendants filed  a  demurrer  to  the  complaint, 
which  demurrer,  in  addition  to  the  custom- 
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ary  allegation  that  the  facts  set  fc^rth  in  the 
complaint  are  not  sufficient  to  constitute  a 
cause  of  action,  further  averred  "that  sever- 
al causes  of  action  have  been  improperly 
united."  While  this  demurrer  was  overrul- 
ed, plaintlfit  on  the  same  day  asked  and  was 
given  leave  to  file  an  amended  complaint 
within  four  days  thereafter.  Whether  the 
demurrer,  as  the  practice  is,  was  overruled 
upon  and  because  of  the  request  of  plaintiff 
for  leave  to  file  an  amended  complaint,  does 
not  affirmatively  appear,  since  no  reason  is 
gijen  in  the  fecord  for  the  trial  court's  ac- 
tion in  this  behalf.  Afterwards,  and  within 
the  four  days  allowed  by  the  court,  plaintiff 
filed  an  amended  complaint  in  two  counts. 
The  first  count  charges  the  holding  over  of 
the  possession  of  the  premises  willfully  and 
without  force  after  the  expiration  of  the 
term;  while  the  second  count  charges  the 
obtention  of  possession  and  the  withholding 
thereof  wrongfully  and  without  force  by 
disseizin  after  demand  therefor  made  in 
writing.  Since  the  court  found  in  favor  of 
plaintiff  upon  the  first  count  only,  no  neces- 
sity is  seen  for  burdening  this  necessarily 
lengthy  statement  with  a  recital  of  the  sec- 
ond count.  But  the  first  count  is  pertinent, 
since  about  it  as  a  storm  center  rage  well- 
nigh  the  whole  of  the  contentions  made.  It 
reads  thus: 

"Comes  now  the  complainant,  Gary  Realty 
Company,  and  for  its  first  cause  of  action 
against  defendants,  states  that  complainant  is 
and  was  at  all  time!  hereinafter  mentioned  a 
corporation  organized  and  existing  under  the 
laws  of  Missouri,  and  complains  to  the  above- 
entitled  court  that  on  or  about  the  30th  day  of 
October,  1915,  and  at  the  time  of  the  institution 
of  this  action,  complainant  had  the  legal  right  to 
the  possession  of  the  certain  premises  (together 
with  the  improvements  thereon)  situated  in 
Kansas  City,  Jackson  county,  Missouri,  and  in 
Kaw  township  ui  said  city,  described  as  the 
•  certain  room  at  the  northwest  corner  of  Twelfth 
and  McGee  streets  in  said  city  having  a  front- 
age of  twenty  feet,  ten  inches  on  said  Twelfth 
street  and  extending  back  northward  therefrom 
the  full  depth  of  lot  one  hundred  thirty-four 
<134)  Swope's  addition  in  said  city,  and  still 
further  north,  beyond  the  north  line  of  said 
lot,  approximately  sixteen  feet,  said  room  hav- 
ing formerly  been  used  as  a  store  room  but 
more  recently  and  at  the  present  time  being 
used  as  a  part  of  the  lobby  of  the  Empress 
Theater  conducted  by  defendants  in  said  city; 
that  complainant  has  been  ever  since  the  date 
aforesaid  and  still  entitled  to  the  possession  of 
said  premises  and  improvements;  and  that 
defendants  wilfully  and  without  force  h(^d  over 
the  possession  of  said  premises  after  the  expira- 
tion of  the  time  for  which  they  were  let  to  .one 
H.  C.  Robertson  and  his  assignee.  Empress 
Theater  Company  (another  and  different  cor- 
poration than  the  defendant  of  the  same  name) 
and  also  to  one  Cyrus  Jacobs,  receiver,  as  a 
month  to  month  tenant,  and  after  demand,  made 
in  writing  for  the  delivery  of  the  possession 
thereof;  and  complainant  says  that  it  is  igno- 
rant whether  or  not  defendants  claim  right  to 


possession  of  said  premises  under  and  through 
said  Robertson,  Empress  Theater  Company  and 
Cyrus  Jacobs,  receiver,  but  complainant  be- 
lieves and  therefore  aHeges  the  fact  to  be  that 
defendants  hold  possession  claiming  either  under 
said  Robertson,  Empress  Theater  Company  and 
Cyrus  Jacobs,  receiver,  or  some  other  person  or 
corporation  unknown  to  complainant,  and  in 
either  event  defendants  hold  over  possession  of 
said  premises  after  the  expiration  of  the  time 
for  which  same  were  let  to  any  one  whomso- 
ever. 

"Complainant  further  states  that  it  has  sus- 
tained damages  by  reason  of  the  unlawful  de- 
tainer aforesaid  in  the  sum  of  five  thousand 
($5,000.(X»  dollars  and  that  the  value  of  the 
monthly  rents  and  profits  of  said  tenements 
is  eight  hundred   ($8(X>.00)  doUars. 

"Wherefore,  the  complainant  prays  judgment 
of  restitution  and  for  his  damages  and  the  value 
of  the  monthly  rents  and  profits  of  the  premises 
aforesaid." 

To  the  above  complaint  defendants  filed 
an  amended  answer — ^In  fact,  two  amended 
answers — ^in  which,  in' addition  to  the  pleas 
heretofore  set  forth,  they  raised  the  issue  of 
estoppel  bottomed  on  the  allegation  that 
plaintiff  had  filed,  in  the  proceeding  for  a 
receiver  brought  by  defendants  Bonfils  and 
Tammen  against  the  Empress  Theater  (Com- 
pany, an  intervening  petition  for  damages 
accruing  on  account  of  past-due  rent. 

The  facts  of  the  case,  apart  from  the 
very  complicated  nature  of  the  pleadings, 
are,  briefly:  That  plaintiff  leased  the  prem- 
ises in  dispute  to  one  Robertson,  who  sub- 
let them  to  the  Empress  Theater  Company 
for  a  term  of  five  years  (with  an  option  of 
five  years  more  upon  certain  conditions) 
from  the  1st  day  of  October,  1914,  at  a 
rental  of  $500  per  month  for  two  years,  $550 
per  month  for  three  years,  and  at  such  rent 
as  might  be  afterwards  agreed  upon  by  a 
revaluation,  for  the  subsequent  five-year  op- 
tion term.  The  instrument  of  lease  contain- 
ed but  one  clause  which  is  necessary  to  an 
understanding  of  the  facts  and  the  law  in 
issue.  This  was  clause  13,  and  it  reads 
thus: 

"In  case  lessee  becomes  insolvent  or  goes  into 
bankruptcy,  voluntarily  or  involuntarily,  or  into 
receiver's  hands,  then  this  lease  shall  become 
void  and  the  remaining  portion  of  the  term 
shall  revert  to  lessor." 

After  this  lease  had  run  for  some  nine 
months,  and  while  the  premises  in  dispute 
were  in  the  possession  of  the  Empress  Thea- 
ter 0)mpany  as  sublessee,  a  proceeding  was 
brought  in  the  circuit  court  of  Jackson  coun- 
ty by  defendants  Bonfils  and  Tammen  as 
plaintiffs  therein,  against  the  Empress  Thea- 
ter Company,  whereby,  pursuant  to  the  ob- 
ject and  prayer  of  the  latter  proceeding,  one 
Cyrus  Jacobs,  theretofore  the  manager  of 
the  Empress  Theater  Company,  was  on  the 
2d  day  of  July,  1915,  appointed  receiver  of 
the  lessee  and  as  such  took  into  his  posses- 
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slon  all  of  the  property  of  the  lessee,  includ- 
ing the  premises  in  dispute.  Eight  days  aft- 
er Jacobs  was  appointed  receiver,  and  four 
days  afteB  he  qualified  as  such,  and  on 
July  10,  1915,  plaintiff  gave  notice  to  the 
Empress  Theater  Company  and  to  Cyrus 
Jacobs,  as  receiver  thereof,  of  its  election  to 
declare  a  forfeiture  of  the  lease  for  condi- 
tions broken.  This  notice,  omitting  address 
and  signatures,  reads  thus: 

'*We  are  writing  to  call  your  attention  to  the 
fact  that  the  certain  lease  held  by  you  Empress 
Theater  Company  as  lessee  upon  the  premises 
at  the  northeast  comer  of  the  building  situated 
at  the  northwest  comer  of  Twelfth  and  McGee 
streets,  in  Kansas  City,  Missouri,  being  a  room 
on  the  corner  with  about  twenty  feet  and  ten 
inches  of  frontage  on  Twelfth  street,  and  ex- 
tending back  the  full  depth  of  lot  134,  Swope's 
addition;  thence  extending  approximately  16 
feet  north  of  the  north  line  of  said  lot  184,  said 
premises  now  being  used  by  you  as  a  theater 
lobby,  and  said  lease  having  been  made  by  us  as 
lessor,  dated  December  17,  1909,  and  being  for 
a  term  beginning  October  1,  1914,  has  been 
terminated  by  the  appointment  of  Cyrus  Jacobs 
as  receiver  of  Empress  Theater  Company  fly  the 
Honorable  Clarence  A.  Buraey,  a  judge  of  the 
circuit  court  of  Jackson  county,  Missouri,  at 
Kansas  City,  on  Wednesday,  July  7,  1915,  and 
the  taking  charge  and  possession  of  said  theater 
by  said  receiver,  and  al.so  by  the  insolvency 
of  said  Empress  Theater  Company. 

••The  provision  of  the  lease  which  is  applica- 
ble is  the  thirteenth,  readiifg  as  follows: 

•**In  case  lessee  becomes  insolvent  or  goes 
into  bankruptcy,  voluntarily  or  involuntarily, 
or  into  receiver's  hands,  then  this  lease  shall 
become  void  and  the  remaining  portion  of  the 
term  shall  revert  to  lessor.' 

"In  view  of  the  termination  of  said  lease,  as 
aforesaid,  we  are  willing  that  Cyms  Jacobs, 
as  receiver,  continue  for  the  time  being  in  pos- 
session of  the  premises  above  described  as  a 
month  to  month  tenant  for  the  rental  of  $550.00 
per  month,  payable  in  advance  on  the  first  day 
of  each  month. 

••We  shall  give  due  notice  to  the  said  receiver 
when  we  desire  possession  of  the  property." 

Two  days  after  this  notice  was  served  on 
the  receiver,  the  latter  called  on  John  S. 
Wright,  of  counsel  herein  for  plaintiff,  who 
bad  In  charge  for  plaintiff  all  of  the  legal 
matters  involved,  and  offered  him  a  check 
for  $500  in  payment  of  the  rent  on  the  dis- 
puted premises  for  the  month  of  July,  1915. 
Thereupon  Mr.  Wright  and  Receiver  Jacobs 
discussed  the  matter  of  the  alleged  forfei- 
ture, and  Jacobs  agreed  to  retain  possession 
of  the  premises  thereafter  as  a  tenant  by 
the  month.  Touching  this  conversation, 
Wright's  testimony  runs  thus: 

•'On  July  12,  1915,  Mr.  Jacobs  came  to  onr 
office  and  offered  to  pay  me,  as  representing  the 
Gary  Kcalty  Estate,  $500  rent  for  the  premises 
In  controversy  here.  The  payment  was  offered 
in  the  form  of  a  check  for  $500,  signed  by  Cyrus 
Jacobs,  receiver.  I  told  Mr.  Jacobs  that  we 
had  been  instructed,  as  attorneys  for  the  Gary 
Realty  Company,  either  to  require  immediate 


surrender  and  possession  of  these  premises,  or  to 
require  that  Mr.  Jacobs  rent  them  as  receiver 
on  a  month  to  month  basis,  as  a  month  to  month 
tenant;  that  they  would  be  permitted  to  stay 
there  as  a  month  to  month  tenant.  Mr.  Jacobs 
replied  that  it  was  necessary  for  them  to  stay 
there,  that  they  wanted  ^to  stay  ttxere  on  any 
basis,  and  he  agreed  to^  that  arrangement,  a 
month  to  month  tenancy.  •  ♦  ♦  I  then  took 
his  check,  the  check  I  have  mentioned,  and  gave 
him  this  receipt  Exhibit  12,  explaining  to  him 
that  we  were  separating  the  rent  included  in 
the  check  into  two  items,  for  the  purpose  of 
making  the  distinction  clear  between  the  ten- 
ancy of  the  Empress  Theater  Company,  which 
we  considered  had  been  terminated  by  the  ap^ 
pointment  of  him  as  receiver,  and  the  month 
to  month  tenancy  which  was  then  beginning  on 
his  part  as  receiver. 

••Q.  You  say  that  was  explained  to  Mr.  Jacobs 
at  that  time.    A.  Yes,  sir. 

"Q.  And  is  that  the  reason. here  you  made 
two  receipts  on  the  same  sheet  of  paper?  A. 
Yes,  sir ;  and  I  made  mathematical  division  in 
his  presence. 

••Q.  Now,  Mr.  Wright,  there  was  something 
said  here  about  the  changing  of  some  figures 
in  a  notice  from  $550  to  $500.  I  call  your 
attention  to  Exhibit  4,  the  second  line  from 
the  bottom,  the  figures  '$500.00,'  indicating  up- 
on its  face  that  it  was  changed  from  $550  to 
$500.  Did  you  have  any  conversation  with  Mr. 
Jacobs  about  that?  A.  I  did.  When  Mr. 
Jacobs  came  in  that  day,  he  remarked— I  think 
it  was  the  first  remark  that  he  made  when  we 
Began  our  conversation— that  the.  notice  which 
had  been  served  on  him,  and  on  the  theater, 
stated  that  we  were  willing  to  permit  them  to 
remain  as  a  month  to  month  tenant  on  a  rental 
of  $500  a  month.  He  said  that  he  had  talked 
with  Mr.  Schoenberg,  and  that  Mr.  Schocnberg 
had  said  to  him  that  the  Gary  Realty  Company 
was  willing  that  they  should  occupy  the  prem- 
ises as  a  month  to  month  tenant  at  the  same 
rental,  of  $550  a  month,  which  the  theater  had 
been  paying,  and  I  told  him  that  I  had  since 
been  informed  by  Mr.  Schoenberg  that  that  was 
a  fact;  that  it  had  been  my  impression  that 
the  premises  had  been  renting  for  $550  a 
month,  and  I  explained  to  him  that  I  had  gotten 
that  impression  by  hastily  looking  at  the  lease, 
and  not  making  a  careful  examination  of  it,  and 
at  his  request  I  made  the  correction. 

•*Q.  Then  and  there?  A.  I  changed  that  my- 
self to  $500  a  month. 

•'Q.  And  did  he  ask  you  to  make  the  change? 
A.  I  don't  recall  whether  he  asked  me ;  he  called 
my  attention  to  it,  as  I  have  stated,  and  I 
then  made  the  change. 

••Q.  There  is  a  period  in  the  lease  where  the 
rental  is  $550  a  month?  A.  There  is,  and  I 
thought  that  was  the  rental  at  that  time.  7he 
instruction  that  Mr.  Schoenberg  had  civen  me 
was  before  Mr.  Jacobs  came  to  make  the  rental 
at  $500  a  month,  and  that  was  purely  an  inad- 
vertent insertion." 

Following  this  agreement,  the  receiver  paid 
by  check  the  rent  for  July,  1915,  and  re- 
ceived two  receipts  therefor.  One  of  these 
receipts  was  for  the  sum  accruing  as  rent 
up  to  the  time  of  the  appointment  and  quali- 
fication of  Jacobs  as  receiver.     The  other 
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was  for  the  remainder  of  the  month  of 
July,  after  the  appointment  of  the  receiver, 
and  represented  rent  due  on  the  agreement 
of  the  receiver  to  thereafter  hold  the  prem- 
ises as  a  tenant  by  the  month.  On  July  20, 
1915,  thereafter,  notice  was  given  by  plain- 
tiff to  Jacobs,  as  reiseiver  of  the  Empress 
Theater  Company,  to  vacate  the  premises  in 
dispute  on  or  before  the  81st  day  of  August 
1915.  Possession  was  not  given,  however,  but 
•  on  September  1,  1915,  a  check  for  the  Sep- 
tember rent  was  tendered  to  plaintiff  and 
by  it  refused.  Other  checks  for  rent  due  (or 
at  least  one  other  check)  for  subsequent 
months  were  also  tendered  and  refused,  but 
such  refused  checks  under  the  issues  now 
vexing  us  have  no  pertinency. 

Thereafter,  under  due  and  proper  orders 
of  the  circuit  court  in  the  receivership  pro- 
ceeding brought  by  defendants  Bonflls  and 
Tammen  against  the  Empress  Theater  Com- 
pany, Jacobs  as  receiver  of  the  latter  com- 
pany sold  the  lease. in  dispute,  together  with 
the  other  property  of  the  Empress  Theater 
Company,  and  this  lease  was  purchased  by 
defendants  Kelly,  Le  Marquand,  and  Le 
Douz,  who  thereupon  entered  into  posses- 
sion of  the  disputed  premises,  being  induct- 
ed into  possession  by  the  receiver.  After 
notice  given  to  defendants  herein  and  to  the 
Empress  Theater  Company,  this  proceeding 
in  unlawful  detainer  was  begun.  Upon  a 
tidal  thereof  before  the  court,  a  Jury  having 
been  waived — as  plaintiff  avers  and  defend- 
ants deny — ^Judgment  was  given  for  posses- 
sion, damages,  and  rents  as  heretofore  set 
out 

Other  facts  may  be  found  necessary  to  a 
clear  understanding  of  a  fairly  simple  pro- 
ceeding, which  has  become  complicated  and 
involved  by  the  variety  and  contrariety  of 
pleas,  motions,  objections,  and  exceptions 
made  before,  during,  and  after  the  trial  nisi 
These  further  facts  we  will,  if  necessary, 
set  out  in  Juxtaposition  to  the  points  we  are 
compelled  to  discuss. 

Frank  M.  Lowe,  of  Kansas  City,  for  ap- 
pellants. 

Cooper,  Neel  &  Wright  of  Kansas  City, 
for  respondent 

FARIS,  J.  (9fter  stating  the  facts  as 
above).  I.  The  first  point  made  by  defend- 
ants is  that  under  the  facts  existing,  they 
weije  entitled  to  a  trial  by  Jury.  Against 
this  contention  plaintiff  sets  up  the  stipula- 
tion of  waiver  set  forth  in  our  statement 
Defendants,  to  escape  the  force  of  their 
solemn  waiver  of  a  Jury  trial,  aver  that 
after  this  stipulation  was  signed  by  them  and 
filed  in  the  case,  plaintiff  filed  an  amended 
complaint,  which  complaint  defendants  aver, 
changed  the  cause  of  action.  And  so,  de- 
fendants say,  perforce  such  change,  they 
were  no  longer  bound  to  abide  by  their  waiv- 
er.   The  point  was  saved  by  many  objections 


and  in  divers  sufficient  ways;  one  of  which 
was  by  way  of  answer  invoking  the  Consti- 
tution of  Missouri.  Hence,  in  passing  we 
may  say,  comes  our  right  to  entertain  this 
appeal. 

[1]  We  are  clearly  of  the  opinion  that  the 
defendants'  contention  upon  the  state  of  the 
abstract  law  is  correct  The  point  is  res 
Integra  in  this  state,  and,  while  ther^  are  a 
few  cases  in  other  Jurisdictions  holding  to 
a  different  rule,  the  great  weight  of  authority 
— and  the  reason  of  the  thing  supports  this 
authority — is  that  the  making  of  any  mate- 
rial change  in  the  pleadings  by  amendment 
so  that  the  issues  are  altered,  offsets  the 
binding  force  of  a  waiver  of  a  Jury  by  stipu- 
lation. Reese  v.  Baum,  83  App.  Div.  550,  82 
N.  Y.  Supp.  157;  Hewitt  v.  Week,  51  Wis. 
368,  8  N.  W:  269;  McGeagh  y.  Nordberg,  53 
Minn.  235,  55  N.  W.  117;  Gage  v.  Commer- 
cial Nat  Bank,  86  111.  871;  Hanchett  v. 
Ives,  171  111.  122,  49  N.  B.  206.  It  is  obvious 
that  a  litigant  might  be  perfectly  willing  to 
waive  a  Jury  as  to  a  cause  of  action  involving 
a  small  sum,  or  certain  issues,  and  be  wholly 
unwilling  to  waive  a  Jury  trial  upon  a  peti- 
tion for  a  larger  sum,  or  upon  new  and  whol- 
ly different  issues.  Such  litigant  might  waive 
a  Jury  in  a  trial  upon  a  petition  which  stated 
no  cause  of  action  and  be  unwilling  to  waive 
a  Jury  trial  upon  a  good  petition.  Indeed,  it 
may  well  be  said  ^hat  there  is  a  sort  of  tacit 
agreement  between  the  parties  that  a  stip- 
ulation to  waive  the  right  of  trial  by  a  Jury 
is  a  stipulation  to  waive  that  right  only  as 
to  the  case  and  upon  the  issues  as  they  stand 
at  the  time  the  stipulation  is  made  and  filed. 
So,  if  the  issues  herein  were  materially 
changed  without  the  fault  of  defendants  aft- 
er the  stipulation  was  signed,  then  it  was 
error  to  refuse  the  defendants'  request  for  a 
Jury  non  obstante  stipulatione. 

[2]  In  determining  this  controlling  ques- 
tion we  need  look  only  to  the  first  count 
since  that  is  the  count  on  which  the  finding 
and  Judgment  of  the  court  nisi  rest  In  look- 
ing at  the  separation  of  the  complaint  into 
two  counts,  we  must  bear  in  mind  that  such 
separation  was  probably  induced  by  the 
demurrer  of  defendants.  Two  causes  of  ac- 
tion under  the  statutes  pertaining  to  forcible 
entry  and  detainer  were  originally  Joined  in 
a  single  complaint  Defendants,  by  a  futile 
motion  to  compel  an  election  and  by  a  seem- 
ingly successful  demurrer,  forced  plaintiff  to 
file  an  amended  complaint  in  two  counts. 
Whether  a  demurrer  as  such  has  any  place 
in  this  sort  of  action  we  need  not  rule.  See 
Anderson  v.  McClure,  57  Mo.  App.  93.  The 
first  count,  and  as  stated  the  one  on  which 
the  Judgment  herein  is  bottomed,  alleged  the 
holding  over  of  the  possession  of  the  premises 
willfully  and  without  force  after  the  expira- 
tion of  the  term,  and  prayed  Judgment  for 
$5,000  damages,  and  alleged  the  value  of  the 
monthly  rents  and  profits  as  $800.    The  orlg- 
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Inal  complaint  on  file  when  the  waiver  of  a 
jury  was  entered  into  alleged  both  an  un- 
lawful holding  over  of  the  possession  without 
force,  and  an  obtaining  of  the  possession  by 
disseizin.  The  original  complaint  also  pray- 
ed damages,  but  in  the  sum  of  $2,000  only. 
Since  the  separation  into  two  counts  was 
properly  had,  and  since  it  was  apparently 
induced  by  the  motion  to  elect  or  by  the  de- 
mnrrer  of  defendants,  no  right  to  a  Jury  can 
be  bottomed  upon  snch  separation,  and  since 
plaintiff,  after  its  proof  was  in  and  before 
the  defendants  offered  any  defense,  amended 
its  amended  complaint  by  striking  out  the 
figures  $5,000  and  again  fixing  the  damages 
at  the  sum  of  $2,000  as  in  the  original  com- 
plaint, it  is  obvious  that  no  material  change 
was  made  in  either  of  the  above  behalves. 

[3]  But,  as  defendants  strenuously  con- 
tend, no  amount  was  ^ed  or  alleged  in  the 
.  original  complaint  as  the  value  of  the  month- 
ly rents  and  profits.  The  amended  complaint 
fixed  these  at  the  sum  of  $800,  and  the  court, 
on  sufficient  testimony  warranting  that  ac- 
tion, foupd  such  value  to  be  $650  per  month. 
Leahy  v.  Lubman,  67  Mo.  App.  loc.  cit  107. 
Did  the  allegation  in  the  amended  complaint 
of  the  value  of  the  monthly  rents  and  profits 
have  the  effect  to  change  the  issues,  and  did 
it  constitute  a  material  alteration  of  the  orig- 
inal complaint  in  unlawful  detainer,  wherein 
before  amendment  no  such  specific  allega- 
tion was  contained? 

[4]  We  have  reached  the  conclusion,  after 
a  painstaking  examination  of  the  peculiar 
statute  on  which  this  action  is  bottomed  and 
of  the  ruled  cases,  that  it  did  not.  The  stat- 
utes providing  for  the  practice  and  proceed- 
ings in  forcible  entry  and  detainer  consti- 
tute a  special  and  preclusive  code.  Purcell 
V.  Merrick,  172  Mo.  App.  412,  158  S.  W.  478. 
Such  a  proceeding  is  not  to  be  measured  or 
determined  by  the  ordinary  rules  and  pro- 
ceedings in  dvil  cases.  Brennan  v.  McMen- 
amy,  78  Mo.  App.  loc.  cit.  128;  Elliott  v. 
Abell,  39  Mo.  App.  349.  Both  the  complaint 
provided  for  by  statute  (section  7660,  R.  S. 
1909;  section  6,  p.  788,  R.  S.  1855)  and  the 
verdict  prescribed  by  statute  are  sul  generis 
(sections  7669,  7670,  and  7671,  R  S.  1909; 
sections  18  and  19,  pp.  790,  791,  R.  S.  1855). 

Touching  this  complaint,  and  construing 
tl^  statute  which  has  never  since  been 
amended,  and  which  prescribes  the  necessary 
allegations  of  a  complaint,  this  court  said 
in  the  case  of  Moore  v.  Dixon,  50  Mo.  loc.  cit 
424,  this: 

"The  only  point  now  made  in  this  court  to 
reverse  the  judgment  is  that  the  plaintiff  could 
recover  no  greater  amount  of  damages  than 
he  claimed  in  his  complaint.  Under  the  sixth 
section  of  the  act  regulating  forcible  entry  and 
detainer,  it  was  not  necessary  in  the  complaint 
to  allege  a  specific  claim  for  damages;  and  in 
a  complaint  founded  upon  that  section,  at  the 
trial,  the  jury  would  be  justified  in  giving 
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damages,  and  also  in  stating  the  monthly  rents 
and  profits." 

It  is  apparent  from  reading  the  case  of 
Moore  v.  Dixon,  supra,  that  this  court  reach- 
ed the  conclusion  there  announced  through 
Its  construction  of  section  6,  p.  643,  and  sec- 
tion 17,  p.  645,  of  Wagner's  Statutes.  The 
above  sections  have,  as  forecast  above,  never 
been  amended,  but  read  to-day  (except  for 
the  Immaterial  change  of  a  conjunctive  to  a 
disjunctive)  just  as  they  have  read  for  more 
than  60  years.  Cf.  sections  7660  and  7669,  R. 
S.  1909.  Neither  the  forms  In  common  use 
(Kelly's  Justices'  Treatise,  §  551),  the  statute 
(section  7660,  R.  S.  1909),  nor  Uie  adjudged 
cases,  require  any  specific  allegation  as  to 
the  value  of  the  monthly  rents  and  profits,  or 
any  prayer  for  the  finding  of  the  same.  Sec- 
tion 7669,  R.  S.  1909 ;  Ish  v.  Chilton,  26  Ma 
256;  Moore  v.  Dixon,  50  Mo.  424 ;  Feedler  v. 
Shroeder,  59  Mo.  364 ;  Hlxon  v.  Selders.  46  Jilo. 
App.  275;  School  District  v.  Holmes,  53  Mo. 
App.  487;  Brennan  v.  McMenamy,  78  Mo. 
App.  122.  Therefore  it  would  seem  to  follow 
that  an  amendment,  which  merely  asked 
specifically  for  a  finding  which  the  statutes 
required  to  be  made  without  the  asking,  can- 
not constitute  a  material  change  In  the  cause 
of  action.  Of  course,  as  has  been  held  by  the 
application  of  the  analogous  rule  In  other  civil 
cases,  if  there  is  such  a  specific  allegation  In 
the  complaint,  recovery  Is  limited  to  the 
amount  thereof.  Balch  v.  Myers,  65  Mo.  App. 
422;  Haumeller  v.  Ackerman,  130  Mo.  App. 
387;  Feedler  v.  Shroeder,  supra.  If  the  sum 
alleged  be  found  by  the  court  or  jury,  it  may 
by  the  terms  of  the  statute  be  doubled  (see-* 
tlon  7674,  R.  S.  1909),  although  no  prayer 
for  such  doubling  is  made  in  the  complaint 
Feedler  v.  Shroeder,  supra;  Blerkenkamp  v. 
Blerkenkamp,  88  Mo.  App.  445;  Hadley  v. 
Bernero,  97  Mo.  App.  314,  71  S.  W.  451. 

Both  the  statute  (section  7669,  supra)  and 
the  reason  of  the  thing,  as  applied  to  the 
concrete  facts  before  us,  point  to  the  cor- 
rectness of  the  view  here  taken.  The  orig- 
inal complaint  herein  contained  a  prayer  for 
damages  in  the  sum  of  $2,000.  When  this 
action  was  commenced,  the  damages  did  not 
amount  to  the  sum  alleged  In  this  complaint, 
and  therein  prayed  for.  Had  the  action  been 
tried  In  the  justice's  court  speedily.  Instead 
of  being  removed  thence  to  the  circuit  court 
by  certiorari,  the  amount  of  damages  set  out 
In  the  complaint  would  have  fully  covered 
all  damages  accruing  or  recoverable  under 
the  testimony.  If  thereafter,  and  promptiy 
upon  an  adverse  result,  defendants,  pursu- 
ant to  the  mandate  of  the  judgment,  had 
yielded  possession,  no  necessity  would  have 
existed  for  the  finding  of  the  value  of  future 
rents  and  profits.  Therefore  no  pofsible 
necessity  would  have  existed  for  any  allega- 
tion in  the  complaint  of  any  amount  as  the 
value  thereof.  In  other  words,  the  view  that 
the  complaint  In  unlawful  detainer,  in  order 
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to  be  snffideiit  and  In  order  to  warrant  a 
finding  of  the  value  of  future  rents  and  prof- 
Its,  must  allege  sudi  value  and  pray  for  a 
finding  thereof  by  the  triers  of  fact,  is  logi- 
cally bottomed  on  the  assumed  duty  of  a 
plaintiff  to  presume  that  the  defendant  will 
not  yield  possession  promptly  upon  the  rendi- 
tion of  judgment  against  him.  It  is  clear 
rhat  no  such  duty  rests  upon  a  plaintiff  In 
such  a  case.  The  damages  should  properly 
cover  accrued  rents  and  profits  up  to  the 
time  of  the  verdict.  If  defendants,  being 
cast,  should  immediately  comply  with  the 
judgment  of  the  court  by  yielding  possession, 
the  finding  of  the  value  of  future  rents  and 
profits  would  be  an  unnecessary  and  useless 
thing.  Since  therefore,  upon  authority  and 
the  reason  of  the  thing,  an  allegation  of  the 
value  of  the  future  rents  and  profits  Is  not 
necessary  in  a  complaint  for  unlawful  de- 
tainer, we  conclude  that  the  addition  of  such 
an  allegation  to  the  first  count  of  plaintiff's 
amended  complaint  did  not  have  the  effect 
materially  to  change  Its  cause  of  action. 
That  the  pleading  was  more  definite  and  ar- 
tificial with  such  allegation,  than  without  it, 
may  be  conceded.  But  we  approach  the  ques- 
tion here  solely  from  the  point  of  view  wheth- 
er the  addition  of  such  an  allegation  consti- 
tuted a  material  alteration  of  the  complaint. 
Holding  that  it  did  not,  the  contention  of  de- 
fendants, being  bottomed  wholly  upon  the 
assumption  that  the  change  made  was  a  ma- 
terial one,  must  be  disallowed. 

[5]  II.  Complaint  is  made  by  defendants 
that  the  learned  trial  court  prejudged  this 
case  in  the  midst  of  the  trial  by  saying  in 
effect  that  the  conceded  appointment  of  a 
receiver  constituted  a  breach  of  condition 
for  which  the  lessor,  absent  facts  constitut- 
ing a  waiver,  might  terminate  the  tenancy 
and  re-enter.  We  do  not  think  this  point  is 
well  taken.  What  the  learned  trial  judge 
said  amounted  only  to  his  construction  of  the 
meaning  of  that  clause  of  the  lease  which  we 
have  quoted  and  which  provided  for  the  re- 
entry of  the  lessor  in  the  event  of  the  ap- 
pointment of  a  receiver  for  the  lessee.  The 
construction  of  the  language  of  the  clause 
in  question  was  for  the  judge  in  his  judicial 
character,  although  he  sat  here  also  as  the 
trier  of  the  facts.  If  we  may  so  express  the 
thought,  It  was  the  privilege  and  the  duty 
of  the  trial  judge  to  rule  this  question  on  the 
judge-side  and  not  on  the  jury-side  of  the 
court.  Being  privileged  to  rule  it  in  his  ju- 
dicial character,  it  was  a  pure  question  of 
law  which  required  no  evidence  for  its  eluci- 
dation. Indeed,  the  defense  urged  by  defend- 
ants, upon  this  phase  of  the  case,  was  a  waiv- 
er by  plaintiff  of  the  condition  broken  aris- 
ing upon  the  facts  in  the  case.  Such  a  de- 
fense cannot  be  available  till  a  breach  of  con- 
dition occurs.  If  there  was  no  breach,  there 
was  nothing  for  plaintiff  to  waive.  While 
construing  the  language  of  the  lease  contract 


to  mean  that  upon  the  appointment  of  a  re- 
ceiver the  lease  terminated  and  the  remain- 
der of  the  term  reverted  to  the  lessor,  the 
learned  judge  specifically  stated  that  he  ^as 
making  no  ruling  upon  the  waiver  pleaded  by 
the  defendants,  but  that  he  would  thereafter 
resolve  that  question  upon  the  facts  adduced 
in  testimony.  We  are  of  the  opinion  that  he 
took  the  correct  view  of  the  meaning  of  the 
disputed  clause,  and  that  the  contention  that 
his  action  in  the  premises  constituted  a  pre- 
judging of  the  case  ought  to  be  disallowed. 

[<]  In  this  view  the  question  whether  the 
facts  shown  in  evidence  amounted  to  a  waiv- 
er of  the  condition  broken  became  one  to  be 
resolved  by  the  court  sitting  as  a  jury.  This 
was  a  disputed  issue,  for  upon  this  point 
there  was  evidence  pro  and  con.  Since  there 
was  substantial  evidence  to  support  the  find- 
ing of  the  court,  we  are  powerless  to  inter- 
fere, even  if  we  were  disposed  to  do  so.  In 
re  Lankford,  272  Mo,  1,  197  S.  W.  147. 

[7]  III.  But  it  is  strenuously  contended 
that  no  month  to  month  tenancy  was  possible 
of  creation  because  no  agreement  with  the 
receiver  for  the  creation  of  such  a 'tenancy 
could  be  valid  or  binding ;  this  upon  the  view 
that,  as  such  a  receiver  is  a  mere  arm  of  the 
court  which  appoints  him,  he  can  make  no 
valid  or  binding  contract  affecting  the  prop- 
erty in  his  hands  without  the  consent  of  such 
court.  We  do  not  think  there  can  be  any 
serious  doubt  about  the  legal  correctness  of 
this  view.  But  whatever  waiver  there  Is  in 
this  case  Is  bottomed  wholly  upon  the  deal- 
ings of  plaintiff  with  the  receiver.  The  facts 
shown  by  the  testimony  and  the  documents 
in  evidence  prove  conclusively  so  far  as  we, 
as  an  appellate  court,  are  concerned,  that 
plaintiff  never  acquiesced  In  the  receiver's 
possession  as  a  tenant  under  the  lease  after 
the  receiver  was  appointed.  Four  days  after 
the  appointment  and  qualification  of  Jacobs 
as  receiver,  plaintiff  served  notice  on  him  as 
manager  of  the  Empress  Theater  Company, 
and  also  as  receiver  of  the  latter  company, 
advising  him  that  the  lease  was  at  an  end 
by  reason  of  a  forfeiture  arising  from  the 
appointment  of  a  receiver  for  the  lessee. 
At  this  time  Jacobs  as  receiver  was  in  posses- 
sion of  the  disputed  premises.  Two  days 
after  this  notice  was  served  on  him,  Jacobs 
called  on  the  attorney  for  plaintiff,  paid 
the  rent  on  the  disputed  premises  for  six  days 
and  up  to  the  time  of  his  qualification  as  re- 
ceiver, and  made  an  agreement  (which  we 
may  now  concede  to  have  been  out  of  his 
power  to  make,  absent  confirmation  by  the 
court)  to  remain  In  possession  as  a  tenant 
by  the  month.  Thereupon,  he  paid  and  plain- 
tiff accepted  rent  as  a  tenant  by  the  month 
for  the  remainder  of  the  month  of  July. 
On  the  20th  day  of  the  same  month,  notice 
was  given  to  Jacobs  as  receiver,  who  was 
still  in  possession  as  such,  terminating  the 
month  to  month  tenancy  and  demanding  pos* 
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sesalcm  6f  fhe  premises  on  September  1,  1015. 
The  rent  for  August  was  p&id  and  accepted 
without  anything  further  having  been  done, 
written,  or  said  on  either  side.  After  August 
31,  1915,  no  more  rent  was  accepted  by  plain- 
tiff, though  tenders  thereof  were  made  for 
both  the  months  of  September  and  October. 
[8]  Can  waiver  be  present  as  a  matter  of 
law  where  the  facts  show  full  reliance  by  the 
parties  at  all  times  upon  a  situation  which 
negatives  and  contradicts  any  intention  to 
waive?  We  think  not.  The  general  rule 
announced  by  a  most  excellent  work,  after 
a  careful  consideration  of  the  great  majority 
of  the  ruled  cases,  is  this: 

"The  question  of  waiver  is  mainly  a  qae9tion 
of  intention,  which  lies  at  the  foundation  of  the 
doctrine.  Waiver  must  be  manifested  in  some 
unequivocal  manner,  and  to  operate  as  snch  it 
must  in  all  cases  be  intentional.  There  can  be 
no  waiver  unless  so  intended  by  one  party  and 
so  understood  by  the  other,  or  one  party  has 
•o  acted  as  to  mislead  the  other  and  is  estopped 
thereby.  Since  intent  is  an  operation  of  the 
mind,  it  should  be  proven  and  foond  as  a  fact, 
and  is  rarely  to  be  inferred  as  a  matter  of  law. 
An  intention  to  make  the  waiver- claimed  should 
clearly  be  made  to  appear  by  the  evidence ;  and 
the  best  evidence  of  intention  is  to  be  found  in 
the  language  used  by  the  parties.  The  true 
inquiry  is  what  was  said  or  written,  and  wheth- 
er what  was  said  indicated  the  alleged  intention. 
The  secret  understanding  or  intent  of  the  par- 
ties is  immaterial  on  the  question  of  waiver. 
The  intention  need  not  necessarily  be  proved 
by  express  declarations,  but  may  be  shown  by 
the  acts  and  conduct  of  the  parties,  from  which 
an  intention  to  waive  may  be  reasonably  in- 
ferred, or  even  by  nonaction  on  their  part. 
Mere  silence  at  a  time  when  there  is  no  occasion 
to  speak  is  not  a  waiver,  nor  evidence  from 
which  waiver  may  be  inferred,  especially  where 
such  silence  is.  unaccompanied  by  any  act  cal- 
culated to  mislead."    40  Cyc.  261. 

It  is  clear  that  the  facts  in  this  case,  as  the 
learned  trial  court  was  permitted  under  the 
rule  to  find  them  (In  re  Lankford's  Estate, 
supra),  bring  it  within  the  rule  above  an- 
nounced. The  view  that  a  waiver  of  a  forfei- 
ture of  a  lease  will  not  be  Inferred  after  con- 
dition broken  where  neither  party  relied  upon 
the  continuance  of  the  lease,  and  where  all  of 
the  facts  upon  which  the  parties  acted  were 
fully  known  to  the  adverse  party,  has  in  ef- 
fect been  taken  in  a  well-considered  case  by 
the  St  Louis  Court  of  Appeals.  Baxter  v. 
Heinmann,  134  Mo.  App.  260,  113  S.  W.  1152. 
The  case  of  Gamhart  v.  Finney,  40  Mo.  449, 
Is  relied  upon  by  defendants  as  furnishing 
authority  for  the  position  which  they  assume. 
We  find  no  fault  whatever  with  the  rule  an- 
nounced in  the  Garnhart  Case.  Upon  the 
fbcts  held.  In  judgment  in  that  case  no  other 
view  than  that  taken  was  legally  possible. 
But  a  bare  reading  of  the  latter  case  disclos- 
es how  fsLT  the  facts  therein  differ  from  the 


facts  now  before  us.  In  the  Gamhart  Case, 
rent  was  accepted  by  the  lessor  for  more 
than  four  years  after  conditions  were  broken, 
without  insisting  upon  a  forfeiture,  and  with- 
out any  suggestion  of  forfeiture,  except  a 
faint  assertion  thereof  subsequently  with- 
drawn. After  the  abandonment  of  the  vague 
suggestion  of  forfeiture,  the  lessee  In  the 
Garnhart  Case  constructed  upon  the  leased 
premises  valuable  improvements,  and  the 
lessor  continued  to  accept  payment  of  rents 
until  the  first  full  term  expired,  and  for  a 
period,  as  stated,  of  four  years,  without  any 
objection,  till  the  lessee  elected  to  hold  over 
under  his  option  for  another  terra.  Here, 
Immediately  after  the  occurrence  of  the  fact 
constituting  a  breach  of  condition,  notice  of 
plaintiff's  election  to  declare  a  forfeiture 
therefor  was  given.  And  plaintiff'  has 
throughout  and  up  to  now  continuously  in- 
sisted on  this  forfeiture.  Thereafter,  an 
agreement  for  a  continuance  in  possession  of 
the  receiver  of  the  lessee  was  made  with  the 
latter.  But  such  continuation  in  possession 
was  not  to  be  under  the  terms  of  the  lease 
now  alleged  to  be  forfeited,  but  was  pursu- 
ant to  a  new  arrangement  entirely.  No  ac- 
quiescence in  the  breach  ever  at  any  time 
occurred  on  plaintifTs  part  Nor  is  there  in 
the  Record  any  acquiescence  in  receiver's  al- 
leged possession  under  the  lease.  The  lease 
was  throughout  by  plaintiff  declared  and 
deemed  to  be  forfeited,  abrogated,  and  at  an 
end,  and  this  condition  of  forfeiture  was 
agreed  to  and  acquiesced  In  by  the  lessee's 
receiver,  who  fully  understood  all  the  facts 
and  the  entire  situation  and  who  thereafter 
was  treated  as,  and  paid  rent  till  given  notice 
to  quit,  as  a  tenant  by  the  month.  No  one 
ought  to  be  deemed  to  waive  a  right  when 
every  act  he  does  and  every  word  he  utters 
constitutes  a  denial  of  a  waiver  thereof, 
and  a  denial  of  any  Intention  to  waive  it. 
Especially  when  this  attitude  is  fully  dis- 
closed to,  and  known  at  all  times  by,  the  ad- 
verse party.  We  conclude  that  there  was  no 
waiver  of  the  forfeiture  disdoaed  by  the 
facts  in  this  case. 

Other  errors  are  assigned,  and  set  forth 
in  defendant's  printed  assignment  of  errors, 
but  we  find  no  sufficient  merit  in  any  of  them 
to  warrant  a  reversal,  and  we  are  precluded 
from  a  review  of  them  by  the  rules  that  error 
will  not  be  presumed;  that  the  mere  asser- 
tion of  error  is  not  sufficient  to  convict  the 
trial  court  thereof;  that  to  the  acts  of  the 
trial  court,  naught  else  appearing,  the  pre- 
sumption of  correctness  attaches;  and  that 
upon  him  who  alleges  error  is  thrust  the  bur- 
den of  proving  it 

Finding  no  error  warranting  reversal,  it 
follows  that  the  case  ought  to  be  affirmed. 
Let  this  be  done. 

AU  concur. 
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STATE    ex   rel.    BULGER   v.    SOUTHERN, 
Judge,  etal.    (No.  21319.) 

(Supreme  Court  of  Missouri,  in  Banc.    June  14, 
1919.) 

1.  Municipal  Cobfobations  ^=»124(2)--Of- 
FicEBs  —  Contests  —  Recount  —  Stat- 
utes Applicable. 

In  view  of  Rev.  St.  1909,  S  5922,  providing 
that  the  duties  of  the  clerk  of  the  several  coun- 
ties shall  be  exercised  in  reference  to  St  Louis 
and  Kansas  City  and  to  any  other  city  having 
registration  of  voters,  by  the  board  of  election 
commissioners  of  such  city,  the  provisions  of 
section  6143  as  to  recount  of  ballots,  are  ap- 
plicable to  Kansas  City. 

2.  Elections  ^=>275— Contests— Jurisdic- 
tion OF  COUBT. 

Under  Rev.  St.  1909,  §  5924,  providing  that 
no  election  of  county  officers  shall  be  contested 
unless  notice  of  such  election  shall  be  given  to 
the  opposite  party  withija  20  days  after  the 
votes  shall  have  been  officially  counted,  and 
section  5928,  providing  that  eve;*y  court  author- 
ized to  determine  contested  elections  shall  hear 
and  determine  the  same  in  a  summary  manner, 
and  the  contest  shall  be  determined  at  the  first 
term  of  court  that  shall  be  held  15  days  after 
the  official  counting  of  the  votes  and  service  of 
notice  of  contest,  the  circuit  court  of  Jackson 
county  at  Kansas  City  has  jurisdiction  of  an 
election  contest,  though  the  term  began  after 
the  beginning  of  a  term  at  Independence  which 
began  more  than  15  days  after  the  official  count, 
but  not  after  expiration  of  the  time  for  service 
of  notice  of  contest;  the  clause  relating  to 
service  of  notice  found  in  section  5024  not  hav- 
ing appeared  therein  prior  to  1879,  and  it  be- 
ing obvious  the  term  meant  was  the  one  aft- 
er service  of  notice,  etc. 

3.  Time  <©=>10(5)  —  Election  Contest  —  No- 
tice—Time FOB  Filing— Excluding  Sun- 
day. 

Where  the  official  count  of  the  ballots  of 
an  election  for  county  officers  was  completed 
November  11th,  ftcW,,that  under  Rev.  St.  1909, 
§  5924,  providing  that  no  election  shall  be  con- 
tested unless  notice  shall  have  been  given  the 
opposite-  party  within  20  days  after  the  votes 
Bhall  have  been  officially  counted,  and  section 
8057,  declaring  that  the  time  within  which  an 
act  is  to  be  done  shall  be  computed  by  excluding 
the  first  and  including  the  last  day,  but  if  the 
last  day  be  a  Sunday  it  shall  be  excluded,  the 
time  for  filing  notice  of  contest  did  not  expire 
imtil  December  2d,  where  December  1st  fell  on 
a  Sunday. 

4.  Elections  ^=5>280— Contest— Sebvicb  and 
Notice. 

Where  the  sheriff  failed  to  serve  personal 
notice  of  contest  brought  by  the  unsuccessful 
candidate  for  the  office  of  county  judge,  held, 
that  he  could  not  2%  days  before  expiration  of 
the  time  for  service  abandon  all  effort  to  se- 
cure personal  service  and  post  a  copy  in  the 
office  of  the  clerk  of  the  court  as  authorized 
by  Rev.  St.  1909,  |  5924,  in  case  of  inability 


to  obtain  personal  service,  and  such  a  posting 
did  not  amount  to  notice. 

5.  Elections  «=»280— Contests— Notice. 

In  an  election  contest,  for  county  office,  serv- 
ice of  notice  in  accordance  with  Rev.  St  1909, 
§  5924,  is  essential  to  jurisdiction.  (Per  Blair, 
Fans,  and  Williams,  JJ.) 

6.  Appeabance  «=>19(3)  —  Effect  —  Special 
Afpeabance. 

In  an  ordinary  action,  an  appearance  sole- 
ly to  challenge  the  jurisdiction  for  lack  of  serv- 
ice of  process  gives  no  jurisdiction  over  the  per- 
son.   (Per  Blair,  Faris,  and  Williams,  JJ.) 

7.  Appeabance  ^=»0(1)  —  Special  Appeab- 
ance—Intent. 

Whether  in  an  ordinary  action  an  appear- 
ance is  general  or  special  is  a  question  of  in- 
tent, which  intent  is  to  be  determined  from 
the  facts  at  the  time.  (Per  Blair,  Faris,  and 
Williams,  JJ.) 

8w  Appeabance  ^»9(2)— Attack  on  Jubis- 
DiCTiON— Combining  Otheb  6bovnd8-»Ef- 

ISCT. 

In  an  ordinary  action,  combining  other  grounds 
with  an  attack  on  the  jurisdiction  of  the  person 
ordinarily  constitutes  a  waiver  of  objection  to 
service.    (Per  Blair,  Faris,  and  Williams,  JJ.) 

9.  Elections  «=>281— Contest— Waiveb  of 
Sebvice. 

In  an  election  contest  over  county  office,  the 
contestee's  appearance,  which  recited  that  it  was 
for  the  purpose  of  a  motion  only,  the  first  four 
grounds  of  which  charged  a  lack  of  service  of 
notice  of  contest  as  required  by  Rev.  St  1909, 
i  5924,  was  not  a  waiver  of  failure  to  serve 
notice  because  other  grounds  recited  that  the 
notice  was  not  legally  sufficient  (Per  Blair, 
Faris,  and  Williams,  JJ.) 

10.  Elections  <5=>281  —  Contest  —  Notice— 
Waiveb. 

The  notice  required  by  Rev.  St  1909,  i  5924, 
in  case  of  contest  over  county  office,  is  juris- 
dictional, and  failure  to  serve  notice  cannot  be 
waived  by  the  contestee's  appearance.  (Per 
Graves  and  Walker,  JJ.) 

Bond,  C.  J.,  and  Woodson,  J.,  dissenting. 

Original  petition  by  the  State,  on  relation 
of  Miles  Bulger,  for  a  writ  of  prohibition 
against  the  Honorable  Allen  C.  Southern, 
Judge  of  the  Circuit  Court  of  Jackson  Coun- 
ty, Missouri,  at  Kansas  City,  and  of  the  As- 
signment Division  tliereof,  and  another. 
Preliminary  rule  made  absolute. 

H.  S.  Julian,  T.  A.  J.  Mastln,  and  A.  L. 
Cooper,  all  of  Kansas  City,  for  peUtioner. 

O.  H.  Dean  and  Watson,  Gage  &  Watson, 
all  of  Kansas  City,  for  respondents. 

BLAIR,  J.  Relator  seeks  to  prohibit  the 
circuit  court  of  Jackson  county  from  proceed- 
ing further  in  an  election  contest.  Novem- 
ber  5,  1918,  relator  and  respondent  Welch 
were  opposing  candidates  for  presiding  judge 
of  the  county  court  of  Jackson  county.    The 
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official  count  was  completed  and,  as  announc- 
ed on  November  11th,  showed  the  election  of 
relator  by  several  thousand  votes.  November 
27th,  Welch  filed  in  the  circuit  clerk's  office 
at  Kansas  City  a  notice  of  contest,  which 
was  delivered  to  the  sheriff  for  service  on 
the  same  day.  The  sheriff  made  return  that 
be  had  "made  diligent  search  for  and  failed 
to  find  the  said  Miles  Bulger  in  Jackson 
county.  Mo.,  up  to  and  including  2  o'clock 
p.  m.  of  November  30,  1918,  and  made  diligent 
search  for  and  failed  to  find  any  member  of 
the  family  of  said  Miles  Bulger,  over  the  age 
of  15  years,  at  his  usual  place  of  abode  in 
Jackson  county.  Mo.,  up  to  and  including  2 
o'clock  p.  m.  of  November  30, 1918,"  and  on  the 
same  day,  at  the  same  hour,  the  sheriff  post- 
ed a  copy  of  the  notice  in  the  office  of  the 
circuit  clerk  at  Kansas  City.  On  December 
20,  1918,  Welch  filed  an  application  for  an 
order  to  open  the  ballot  boxes.  About  De- 
cember 30,  1918,  relator  filed  a  motion  which 
recited  that  the  appearance  'Is  for  the  pur- 
pose of  this  motion  only."  The  first  four 
grounds  directly  charged  a  lack  of  service 
of  the  notice  of  contest  The  fifth  charged 
that  the  court  was  without  Jurisdiction  to 
hear  and  determine  the  contest  "for  the  rea- 
son that  the  pretended  notice  of  contest  given 
by  said  contestant  is  based  upon  alleged  ob- 
jections to  the  qualifications  of  voters,  and 
the  names  of  none  of  said  voters  are  stat- 
ed In  said  notice,  and  the  alleged  objections 
are  not  specified."  The  sixth  ground  was 
that  the  court  had  no  Jurisdiction  because 
the  term  at  Kansas  City  was  not  the  first 
term  held  in  Jackson  county  15  days  after 
the  official  count;  that  the  contest  should 
have  been  filed  at  Independence.  The  other 
grounds  were  that  the  notice  was  (7)  not  le- 
gally sufficient,  and  (8)  had  not  been  so  filed 
that  any  contest  was  pending.  This  motion 
was  withdrawn  and  another  filed  January  6, 
1919.  The  first  four  and  the  sixth  grounds 
were  the  same  as  in  the  first  motion.  The 
fifth  ground  was  as  follows: 

''Said  court  Ja  without  jurisdiction  to  make 
■aid  order  for  the  reason  that  it  is  not  empow- 
ered so  to  do  In  article  6  of  chapter  43,  R. 
B.  Mo.  1909." 

The  court  overruled  this  motion  and  a 
like  motion  to  quash,  for  like  reasons,  a 
notice  to  take  depositions.  On  January  10, 
1919,  the  court  sustained  the  application  of 
Welch.  Relator,  on  the  same  day,  applied 
here,  and  a  preliminary  rule  in  prohibition 
was  Issued. 

[1]  I.  It  is  argued  there  Is  no  act  regulat- 
ing the  course  of  the  election  commissioners 
in  making  a  recount,  and  therefore  no  such 
recount  can  be  had  in  Kansas  City.  Sec- 
tion 6143,  R.  S.  1909,  contains  the  follow- 
ing: 

"Provided,  that  if  any  contest  of  the  elec- 
tion of  any  officer  voted  for  at  such  election, 
•     ♦     ♦    shall  be  pending    •    ♦    ♦    the  said 


ballots  shall  not  be  destroyed  until  such  contest 
♦  ♦  •  be  finally  determined.  In  all  cases 
of  contested  elections,  the  parties  contesting 
the  same  shall  have  the  right  to  have  said  bal- 
lots opened  and  counted,  and  to  have  all  er- 
rors of  the  judges  th  counting  or  refusing  to 
count  any  ballot  corrected  by  the  court  or  body 
trying  such  contest." 

This  secfton  applies  to  Kansas  City.  Sec- 
tion 5922,  R.  S.  1909,  provides  that— 

^The  powers  and  duties  herein  given  to  and 
imposed  upon  the  clerks  •  ♦  •  of  the  sev- 
eral counties  shall  be  exercised  in  reference 
to  St.  Louis  and  Kansas  City,  and  to  any  other 
city  hereafter  having  a  registration  of  voters, 
by  the  board  of  election  commissioners  of  such 
city." 

This  section  includes  all  cities  within  the 
dass  at  the  time  and  all  which  might  there- 
after come  into  that  class.  It  is  applicable 
to  contested  elections.  State  ex  rel.  v.  Klein, 
116  Mo.  loc  cit.  265  et  seq.,  22  S.  W.  603. 
It  is  true  the  article  relating  to  contests  has 
been  said  to  be  a  Code  unto  itself  so  far 
as  concerns  procedure  in  an  election  contest, 
but  this  does  not  argue  that  the  usual  rules 
of  construction  do  not  apply  in  determining 
whether  particular  provisions  of  other  arti- 
cles of  the  same  chapter  are,  in  effect  parts 
of  the  article  relating  to  contests. 

[2]  II.  A  term  of  court  opened  at  Inde- 
pendence on  December  2,  1918.  It  is  con- 
tended the  contest  should  have  been  filed 
at  Independence,  and  that  the  Kansas  City 
division  had  no  Jurisdiction.  Section  5928, 
R.  S.  1909,  reads  as  follows: 

"Eivery  court  authorized  to  determine  con- 
tested dections  shall  hear  and  determine  the 
same  in  a  summary  manner,  without  any  for- 
mal pleading;  and  the  contest  shall  be  deter- 
mined at  the  first  term  of  such  court  that  shall 
be  held  fifteen  days  after  the  official  counting  of 
the  votes,  and  service  of  notice  of  contest,  un- 
less the  same  shall  be  continued  by  consent,  or 
for  good  cause  shown." 

Section  5924,  R.  S.  1909,  provides  that  no 
election  of  county  officers  shall  be  contested 
unless  notice  of  such  contest  shall  be  given 
the  opposite  party  within  20  days  after  the 
votes  shall  have  been  officially  counted. 

Prior  to  1879  (section  57,  p.  67,  R.  S.  1865), 
the  clause,  "and  service  of  notice  of  contest," 
did  not  appear  in  the  statute.  The  cases 
of  Castello  v.  Court,  28  Mo.  259,  and  Adcock 
V.  Lecompt,  66  Mo.  loc.  cit.  42,  43,  upon 
which  relator  relies,  were  decided  under  the 
old  statute.  Under  that  statute  the  contest 
was  triable  at  the  first  term  held  "fifteen 
days  after  the  official  counting  of  the  votes.'* 
It  seems  to  have  been  held  that  this  provi- 
sion applied  whether  or  not  there  would  be 
left  20  days  for  service.  Then  came  the 
amendment  inserting  the  clause  quoted. 
Than  those  of  the  amendment  words  could 
not  well  be  more  apt  to  change  the  former 
rule.    The  triability  of  the  contest  at  a  par- 


Digitized  by 


Google 


102  *    ''        ••'"•*  ^14' SOUTHWESTERN  REPORTER 


(Mo. 


tlculaT*  'teriii  -  of  •  (JbOrt  -  was^  nf»d"e  *  to  depend 
upon  two  tilings,  i.  e.,  that  the  term  began 
15  days  (1)  after  the  official  count,  and  <2) 
after  the  service  of  notice  of  contest.  The 
question  in  Montgomery  v.  Dormer,  181  Mo. 
loc.  clt.  14,  79  S.  W.  913,  and  State  ex  rel. 
y.  Evans,  184  Mo.  loc.  dt  640,  641,  83  S.  W. 
447,  was  whether  an  adjourned  term  filled 
the  statutory  description  of  a*  "term"  of 
court.  Those  decisions  are  not  applicable  to 
this  case. 

[3]  III.  There  was  no  service  of  the  no- 
tice of  contest  The  statute  (section  5924, 
R.  S.  1909)  provides  that— 

"No  election  of  any  ♦  ♦  •  county  ♦  •  • 
officers,  shall  be  contested  unless  notice  of  such 
contest  be  given  to  the  opposite  party  within 
twenty  days  after  the  votes  shall  have  been 
officially  counted." 

The  notice  must  be  served  "by  delivering  a 
copy  thereof  to  the  contestee  or  by  leaving 
sucB^opy  at  bis  usual  place  of  abode,  with 
some  member  of  his  family  over  the  age  of 
fifteen  years ;  or,  if  neither  such  contestee 
nor  his  family  can  be  found  in  the  county, 
and  service  cannot  be  had  as  aforesaid,  it 
shaU  be  a  sufficient  service  of  such  notice  for 
the  contestant  to  post  up  a  copy  thereof  in 
the  office  of  the  clerk  of  the  court  wherein 
the  contest  is  to  be  heard."  The  official 
count  was  completed  and  the  result  announc- 
ed November  11,  1918.  The  statute  (section 
8057,  R.  S.  1909)  prescribes  the  applicable 
rule  for  computing  time  as  follows: 

"Fourth,  the  time  within  which  an  act  is  to 
be  done  shall  be  computed  by  excluding  the 
first  day  and  including  the  last,  if  the  last  day 
be  Sunday  it  shall  be  excluded." 

December  1,  1918,  fell  on  Sunday.  Had  it 
been  any  other  day  of  the  week,  it  would 
have  been  the  last  day  for  service  under  the 
statute.  Being  Sunday,  the  statute  requires 
it  to  be  excluded.  It  is  at  this  point  a  dif- 
ference of  opinion  arises.  Respondent  con- 
tends that  when  it  is  excluded  Saturday, 
November  30th,  became  the  last  day  for  serv- 
ica  Respondent  thus  seeks  to  exclude  Sun- 
day, December  1st,  from  the  time  for  service. 
This  loses  sight  of .  the  language  and  pur- 
pose of  the  statute.  What  the  statute  lays 
down  is  a  rule  for  computing  the  time  with- 
in which  an  act  is  to  be  done.  The  words 
"Sunday  shall-  be  excluded"  means  it  shall 
be  excluded  from  the  computation,  not  from 
the  time  within  which  the  act  shall  be  done. 
Excluding  Sunday,  December  1,  1918,  from 
the  computation,  leaves  Monday,  December 
2d,  as  the  last  day  upon  which  service  could 
have  been  made.  The  construction  contended 
for  by  respondent  was  given  this  statute  by 
this  court  at  the  January  term,  1870.  Pat- 
rick V.  Faulke,  45  Mo.  312.  At  the  March 
term,  1870  (Bank  v.  Williams,  46  Mo.  loc. 
cit  19),  as  is  pointed  out  in  Jordan  v.  Rail- 
road, 92  Mo.  App.  loc.  cit  85,  the  Patrick 


Case  was  "virtually  overruled."  In  Keys 
V.  Keys,  217  Mo.  loc.  dt  65,  116  S.  W.  537, 
in  an  opinion  by  Graves,  J.,  this  view  of  the 
Court  of  Appeals  is  approved  and  abundant 
other  authorities  cited.  In  Walker  v.  Sun- 
dermeyer,  175  S.  W.  loc.  cit.  187,  In  an  opin- 
ion by  Roy,  0.,  Keys  v.  Keys  was  approved 
and  followed.  There  are  other  decisions  in 
point  announcing  the  same  rule.  The  statute 
is  not  fairly  susceptible  of  any  other  con- 
struction. State  ex  rel.  v.  McElhinney,  199 
Mo.  loc.  cit  80,  97  S.  W.  159,  is  relied  upon 
by  respondent.  It  is  to  be  observed  that  the 
court  was  not  deciding  the  point  now  in  is- 
sue. The  statement  there  made  of  the  rule 
did  not  affect  the  decision  in  that  case.  The 
fact  that  Sunday  was  excluded  answered  the 
argument  the  court  was  examining,  a«nd  no 
occasion  arose  to  discriminate  between  the 
rule  now  contended  for  by  respondent  and 
that  announced  in  the  cases  already  cited. 

[4]  Applying  the  settled  rule,  the  last  day 
for  personal  service  in  the  contest  proceed- 
ing was  Monday,  December  2,  1918.  It  is 
admitted  the  notice  was  posted  at  2  p.  m. 
Saturday,  November  30th.  No  effort  to  se- 
cure personal  service  was  made  after  that 
time.  If  the  officer  could,  2%  days  before  the 
expiration  of  the  time  therefor,  abandon  all 
effort  to  secure  personal  service,  the  require- 
ment therefor  would  tend  to  become  merely 
perfunctory.  The  service  of  notice  of  contest 
is  like  the  service  of  petition  and  summons. 
The  return  was  premature  and  illegal  (Lum- 
ber Co.  V.  McCabe,  220  Mo.  loc.  cit  167,  119 
S.  W.  357  et  seq.,  and  cases  cited)  and  con- 
stituted no  basis  for  constructive  service. 
There  was  no  service,  personal  or  construc- 
tive. I 

[6-8]  IV.  It  is  urged  relator  appeared  in 
the  contest  proceeding  and  thereby  waived 
the  lack  of  service.  It  is  settled  that  an  elec- 
tion contest  is  a  special  and  statutory  pro- 
ceeding, not  according  to  the  course  of  the 
common  law.  From  an  early  date  it  was 
held  in  such  cases  that  notice  in  accordance 
with  the  statute  was  essential  to  Jurisdic- 
tion. Castello  V.  Court,  28  Mo.  loc.  cit.  275, 
276 ;  In  re  Wilson  v.  Lucas,  43  Mo.  loc.  cit.  293, 
294;  Bowen  v.  Hlxon,  45  Mo.  loc.  cit  344, 
345;  Ramsey  v.  Huck,  267  Mo.  loc.  cit.  338, 
339,  184  S.  W.  966,  and  cases  cited;  State 
ex  rel.  v.  Robinson,  270  Mo.  loa  dt.  222, 
223,  192  S.  W.  1001,  and  authorities  cited. 
The  statute  (section  5924,  R.  S.  1909)  specifi- 
cally provides  that — 

"No  election  of  •  ♦  ♦  any  county,  •  ♦  ♦ 
officers,  shall  be  contested  unless  notice  of  such 
contest  shall  be  given  the  opposite  party  within 
twenty  days  after  the  votes  shall  have  been 
officially  counted." 

This  court  has  repeatedly  held  this  provi- 
sion is  peremptory,  as  shown  by  the  cases 
cited  above.  In  State  ex  rel.  Newell  v.  Cave, 
272  Mo.  653,  199  S.  W.  1014,  It  was  held  the 
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contestee  had  waived  lack  of  service  of  no- 
tice by  serving  and  filing  and  amending  his 
counter  notice  and  moving  to  strike  out 
parts  of  the  notice,  all  before  he  challenged 
the  Jurisdiction  for  want  of  service,  and  that 
this  waiver  conferred  jurisdiction.  The  dis- 
senting opinion  points  out  that  this  is  a  new 
rule  in  this  state  as  applied  to  election  con- 
tests for  officers  falling  within  section  5924, 
R.  S.  1909.  In  an  ordinary  action,  an  appear- 
ance solely  to  challenge  jurisdiction  for  lack 
of  service  gives  no  jurisdiction  of  the  per- 
son. Huff  V.  Shepard,  58  Mo.  loc.  clt.  245, 
246.  Whether,  in  such  an  action,  an  appear- 
ance Is  general  or  special,  is  one  of  intent 
(Woodard  v.  Milling  Co.,  142  N.  0.  loc.  clt. 
102,  55  S.  E.  70),  and  the  Intent  is  to  be  de- 
termined from  the  facts  at  the  time' (Fisher 
V.  Crowley,  57  W.  Va.  loc.  dt  323,  50  S.  E. 
422,  4  Ann.  Cas.  282). 

The  first  motion  filed  by  the  contestee  (re- 
lator here)  was  not  based  solely  upon  the 
ground  that  a  copy  of  the  notice  of  contest 
had  not  been  delivered  or  posted  in  proper 
time.  The  fifth  and  seventh  grounds  chal- 
lenged the  legal  sufficiency  of  the  notice. 
The  sixth  groimd  charged.  In  effect,  that  the 
term  of  court  at  Kansas  City  was  one  into 
which  no  notice  could  bring  the  contestee, 
and  the  eighth  ground  was  that  no  notice 
had  been  so  filed  that  any  contest  was  pend- 
ing. The  amended  motion  contained  a  ground 
to  the  effect  that  the  court  had  no  jurisdic- 
tion under  the  article  on  contested  elections. 

In  an  ordinary  action  combining  other 
grounds,  in  the  first  instance,  with  an  attack 
on  the  jurisdiction  of  the  person,  ordinarily 
constitutes  a  waiver  of  objections  to  serv- 
ice. State  ex  rel.  v.  Grimm,  239  Mo.  loc.  clt. 
171  et  seq.,  143  S.  W.  483,  and  cases  cited; 
Iddle  y.  Hamler  Co.,  132  La.  loc.  clt.  478,  61 
South.  532;  City  Nat.  Bank  v.  Walker,  130 
La.  loc.  dt.  811,  68  South.  580;  Crowell  v. 
Galloway,  3  Neb.  215 ;  Fitzgerald  &  Mallory 
Const.  Co.  V.  Fitzgerald,  137  U.  S.  98,  11  Sup. 
Ct  36,  34  L.  Ed,  608 ;  Crawford  v.  Foster.  84 
Fed.  loc.  dt.  941,  28  C.  C.  A.  576 ;  Kaw  Life 
Ass'n  ▼.  Lemke,  40  Kan.  loc.  dt  145,  19  Pac. 
337,  and  cases  dted ;  Elliott's  Appellate  Pro- 
cedure, par.  678. 

[9]  V.  Is  the  same  rule  applicable,  in  all 
respects,  to  an  election  contest?  Waiving 
any  argument  which  depends  upon  the  prin- 
dple  announced  in  State  ex  rel.  v.  Robinson, 
supra,  and  the  cases  preceding  it,  the  writer 
nevertheless  thinks  the  question  put  should 
be  answered  in  the  negative.  In  the  first 
place,  there  is  a  distinction  between  the  New- 
ell Case  and  this.  There  the  jurisdiction  wa^ 
never  questioned  until  long  after  contestee 
had  filed  his  counter  notice  and  amended 
counter  notice  and  had  Invoked  affirmative 
action  of  the  court  as  well  as  moved  to  strike 
out  parts  of  the  notice  on  nonjurisdictional 
grounds.. 

In  this  case  the  statute  provides  for  a 


summary  disposition  of  the  proceeding  and 
explicitly  excludes  formal  pleadings. 

(a)  The  first  four  grounds  clearly  constitut- 
ed no  waiver. 

(b)  The  attack  upon  the  legal  sufficiency 
of  the  notice  waived  nothing,  unless  we  are 
to  overrule  a  contrary  holding  acquiesced  in 
by  the  Legislature  for  sixty  years.  Judge 
Lackland  discussed  the  meaning  of  the  stat- 
ute in  an  identical  case,  on  the  same  ques- 
tion of  waiver,  in  his  return  in  Castello  v. 
Court,  28  Mo.  loc  dt.  265.  That  construc- 
tion of  the  statute  was  approved  in  the  opin- 
ion. The  comment  he  made  on  the  effect  of 
counter  notice  need  not  be  considered,  since 
section  5924  is  not,  in  that  respect,  like  the 
section  then  under  consideration.  With  re- 
spect to  the  effect  of  the  motion  in  that  case, 
Judge  Lackland  said — 

It  was  "the  object  of  the  statute  to  give  the 
notice  a  double  operation,  that  is,  to  bring  the 
party  into  court  and  to  set  forth  and  advise  the 
court  of  the  grounds  of  contest;  that  the  no- 
tice required  by  the  statute  seemed  designed 
to  stand  in  lieu  of  and  perform  the  functions 
of  a  writ  and  petition  in  an  ordinary  suit; 
and  it  would  seem  to  be  just  as  unreasonable  to 
say  that  the  contestee  could  not  appear  in  court 
and  object  to  the  notice  upon  the  ground  that 
it  is  insuffident  in  law,  as  to  say  that  a  de- 
fendant could  not  appear  in  court  and  demur 
to  a  petition  in  an  ordinary  suit.** 

By  this  the  learned  judge,  and,  by  adopting 
It,  this  court,  evidently  meant  (as  the  con- 
text shows)  that  a  contestee  in  a  contest  for 
a  county  office  was  entitled  to  be  served 
within  statutory  time  with  a  legally  suffi- 
cient notice  and  that  service  of  one  not  le- 
gally sufficient  was  not  service  at  all ;  that  a 
challenge  to  the  jurisdiction  over  the  per- 
son could,  under  the  statute,  be  made  for 
want  of  any  timely  service  and  for  want  of 
timely  service  of  a  legally  valid  notice ;  that 
to  assail  the  legal  sufficiency  of  the  paper 
served  was  to  assail  the  service  itself.  He 
concluded  that  such  an  attack  waived  noth- 
ing, and  this  court,  approved  that  construc- 
tion of  the  statute. 

(c)  The  sixth  ground  is  construed  by  coun- 
sel to  be  an  attack  on  the  service  because  no 
notice  was  served  In  time  for  the  Independ- 
ence term.  It  is  open  to  this  construction, 
and  the  Intent  of  the  movent  is  of  conse- 
quence upon  the  question  of  waiver.  Hark- 
ness  x.  Hyde,  98  U.  S.  loc.  dt.  479,  25  L.  Ed. 
237;  Woodard  v.  Milling  Co.,  supra.  This 
ground  of  the  motion,  in  view  of  the  rule, 
ought  not  to  be  held  to  constitute  waiver. 
The  same  may  be  said  of  the  eighth  ground. 

(d)  The  charge  that  the  court  had  no  power 
to  make  the  order  under  the  contest  statute 
might  have  meant  more  things  than  one. 
The  motion  as  a  whole  shows  an  attack  on 
the  jurisdiction  for  want  of  service.  If  there 
was  no  service,  it  was  true,  as  charged,  that 
the  court  had  no  jurisdiction  to  do  anything. 
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It  does  not  accord  with  the  great  weight  of 
authority  to  select  a  meaning  for  words  used 
in  a  motion,  filed  as  a  special  appearance, 
which  will  transform  It  into  a  general  ap- 
pearance, especially  in  case  the  words  are 
fairly  open  to  a  construction  harmonizing 
with  the  explicit  declaration  that  a  special 
appearance  is  intended. 

VI.  The  preliminary  rule  is  made  abso- 
lute. 

FARIS  and  WILLIAMS,  JJ.,  concur. 

GRAVES,  J.,  concurs  in  separate  opinion. 

WALKER,  J.,  concurs  in  paragraphs  1, 
2,  and  3,  and  In  opinion  of  GRAVES,  J. 

WOODSON,  J.,  dissents  In  opinion  in 
which  BOND,  0.  J.,  concurs. 


WOODSON,  J.  (dissenting).  This  is  an 
original  proceeding  Instituted  in  this  court 
against  the  respondent,  seeking  to  prohibit 
him  from  proceeding  with  the  trial  of  the 
ease  of  Bclrt  W.  Welch  v.  Miles  Bulger, 
wherein  the  former  is  contesting  the  latter's 
election  as  presiding  Judge  of  the  county 
court  of  Jackson  county. 

A  temporary  writ  was  Issued  by  this  court, 
and  in  due  time  the  respondent  made  return 
thereto. 

The  facts  of  the  case  are  undisputed,  and 
are  stated  by  counsel  for  respondent  in  sub- 
stantially the  following  language: 

Miles  Bulger  and  Bert  W.  Welch,  respond- 
ent, were  opposing  candidates  at  the  Novem- 
ber, 1018,  election  for  the  office  of  presiding 
Judge  of  the  county  court  of  Jackson  county, 
Mo. 

Said  election  was  held  on  the  5th  day  of 
November,  1918,  and  on  the  11th  day  of  that 
month  the  board  of  election  commissioners  of 
Kansas  City,  Mo.,  completed  the  official  count 
and  made  the  announcement  of  the  votes  cast 
at  the  election,  and  upon  the  face  of  the  re- 
turn said  Miles  Bulger  was  elected  and  a 
certificate  of  election  was  duly  issued  to  him. 

On  November  27th,  the  respondent  Bert  W. 
Welch  filed  in  office  of  the"  clerk  of  the  circuit 
court  of  Jackson  county,  Mo.,  at  Kansas  City, 
a  notice  of  election  contest  and  two  copies 
thereot  as  required  by  the  rules  of  the  cir- 
cuit court,  and  caused  the  same  to  be  deliv- 
ered, on  November  27th,  to  O.  H.  Gentry,  Jr., 
sheriff  of  Jackson  county.  Mo.,  for  service 
upon  the  said  Miles  Bulger.  Thereafter,  the 
said  sheriff  retained  said  papers  until  the 
SOfch  day  of  November,  1918,  at  the  hour  of 
2  o'clock  p.  m.,  when  he  posted  the  same  in 
the  office  of  the  derk  of  the  circuit  court  of 
Jackson  county,  Mo.,  where  suit  was  pend- 
ing. 

The  contest  was  returnable  to  the  January 
term  of  said  court  which  began  January  13, 
1919. 

The  return  shows  that  the  sheriff  made 
diligent  search  for  and  failed  to  find  the  said 


Miles  Bulger  in  Jackson  county.  Mo.,  and  he 
made  diligent  search  for  and  failed  to  find 
any  member  of  his  family  over  the  age  of  15 
years  at  his  usual  place  of  abode  in  said 
county,  or  in  said  county;  and  thereupon 
served  within  notice  on  November  30, 1918,  at 
2  o*clock  p.  m.,  by  posting  up  a  copy  thereof 
in  the  office  of  the  clerk  of  the  circuit  court 
of   Jackson  county,  Mo.,  at  Kansas  City. 

On  or  about  December  20,  1918,  contestant 
filed  an  application  in  said  circuit  court 
held  at  Kansas  City  asking  for  an  order  open- 
ing the  ballot  boxes  as  provided  by  statute. 
On  or  about  January  3,  1919,  contestee  ap- 
peared in  said  court  and  filed  his  motion  to 
quQsh  this  application. 

Thereafter  said  Bulger  filed  an  amended 
motion  to  quash  contestant's  application  to 
open  the  ballot  boxes. 

The  grounds  upon  which  the  motion  to 
quash  was  based  were:  First,  that  the  said 
court  was  without  Jurisdiction  to  hear  and 
determine  said  contest,  for  the  reason  that 
Welch  did  not  give  Bulger  notice  of  the  al- 
leged contest  within  20  days  after  the  official 
count  of  the  votes  cast  at  said  election ;  sec- 
ond, that  said  notice  of  contest  was  not  serv- 
ed 15  days  before  the  first  term  of  the  circuit 
court  held  15  days  after  the  official  count  of 
said  votes;  third,  that  said  contest  was  not 
instituted  at  Independence,  where  the  term 
of  court  began  December  2,  1918;  fourth, 
that  posting  notice  in  the  office  of  the  clerk 
of  the  circuit  court  of  Jackson  county.  Mo., 
at  Kansas  City,  at  2  o'clock  p.  m.  November 
30,  1918,  was  constructive  service,  and  that 
the  writ  was  prematurely  returned ;  that  the 
sheriff  should  have  held  it  for  the  full  time 
directed  by  law — ^that  is  to  say,  20  days. 

On  December  17,  1918,  contestant  served  a 
notice  upon  the  contestee  that  he  would  make 
an  application  to  the  circuit  court,  in  the  as- 
signment division  thereof,  over  which  the  re- 
spondent Southern  presided  for  an  order  up- 
on the  board  of  election  commissioners  to 
open  the  ballot  boxes. 

On  December  30,  1918,  your  petitioner  ap- 
peared specially  and  filed  a  motion  to  quash 
said  order,  which  motion  was,  by  leave  of  the 
court,  on  January  6,  1919,  withdrawn  and 
another  motion  filed,  setting  up: 

That  said  court  was  without  Jurisdiction 
to  hear  and  determine  said  contest  because 
the  contestant  did  not  give  the  contestee  20 
days'  notiqe,  as  required  by  law. 

Second.  That  said  court  was  without  Ju- 
risdiction to  hear  and  determine  said  contest 
for  the  reason  that  no  notice  of  said  contest 
was  legally  served  upon  contestee  by  said  con- 
testant or  upon  any  member  of  his  family,  at 
his  usual  place  of  abode,  over  the  age  of  15 
years,  or  with  any  one  else. 

Third.  That  the  pretended  constructive 
service  by  posting  up  a  copy  of  the  notice  in 
the  clerk's  office  at  2  o'clock  p.  m.,  November 
30, 1918,  was  prematurely  done  by  the  sheriff. 
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and  that  he  was  without  authority  to  post 
said  notice,  and  that  said  pretended  construc- 
tive serylce  was  null  and  void  and  did  not 
bring  the  contestee  Into  court. 

Fourth.  That  said  court  was  without  juris- 
diction to  make  the  order  requested  by  con- 
testant upon  the  board  of  election  commis- 
sioners, because  no  power  was  given  under 
article  6  of  chapter  43  of  the  Revised  Statute 
of  Missouri  of  1909,  to  make  such  an  order. 

Fifth.  That  said  court  was  without  Juris* 
diction  to  hear  and  determine  said  contest 
because  the  first  teim  of  the  Jackson  county 
circuit  court,  held  after  said  election,  was  be- 
gun at  Independence,  Mo.,  on  December  2, 
1918;  and  that,  if  contestant  desired  to  in- 
stitute a  contest,  he  should  have  filed  it  at 
Independence,  Mo.,  Instead  of  at  Kansas  City. 

Contestant  also  served  notice  upon  contes- 
tee that  he  would  take  depositions  in  said 
cause,  and  the  contestee  filed  a  motion  in  said 
court  to  quash  said  notloo,  restating  tbe  same 
ground,  except  that  applying'  to  the  board  of 
election  commissioners. 

On  the  8th  day  of  January,  1919,  the  court 
overruled  contestee's  motion  to  ^uash  the  or- 
der to  open  the  ballot  boxes,  and  on  January 
10th  he  overruled  contestee's  motion  to  quash 
the  notice  to  ta^e  depositions;  and  on  Jan- 
uary 10th  respondent  issued  his  order  to  the 
board  of  election  commissioners  to  open  the 
ballot  boxes,  which  your  petitioner  challenges 
on  the  ground  that  there  is  no  authority 
given  by  the  statutes  of  Missouri  to  issue 
such  order  to  said  board. 

Opinion. 

I,  Counsel  for  relator  insist  that  the  cir- 
cuit court  acquired  no  jurisdiction  over  the 
subject-matter  or  the  person  of  the  relator, 
for  the  reason  that  he  was  not  served  with 
the  notice  of  the  contest  within  20  days  after 
the  completion  of  the  count  and  announce- 
ment of  the  official  votes  cast  at  the  election. 

The  record  shows  that  the  official  count 
of  the  votes  cast  was  completed  and  announc- 
ed on  November  11,  1918,  and  that  on  the 
27th  day  of  that  month  the  notice  was  placed 
In  the  hands  of  the  sheriff  for  service,  which 
he  held  until  2  o'clock  p.  m.  Saturday,  No- 
vember 30,  1918,  when  he  posted  up  a  copy  of 
the  same  in  the  office  of  the  clerk  of  the  cir- 
cuit court  of  Jackson  county,  as  provided  for 
by  statute. 

The  statute  under  which  this  contest  was 
instituted  is  section  5924,  R.  S.  1909,  and  in 
so  far  as  is  here  material  reads  as  follows: 

"The  several  circuit  courts  shall  have  juris- 
diction in  cases  of  contested  elections  for  coun- 
ty and  mmiicipal  officers:  ♦  ♦  ♦  but  no  elec- 
tion of  any  •  •  •  county,  municipal  or  town- 
■liip  officers,  shall  be  contested  unless  notice 
of  such  contest  be  given  to  the  opposite  party 
within  twenty  days  after  the  votes  shall  have 
been  officially  counted;  the  notice  shall  speci- 
fy the  grounds  upon  which  the  contestant  in- 
tonds  to  reply,  and  if  objection  be  made  to  the 


qualifications  of  any  voters,  the  names  of  such 
voters  and  the  objections  'shall  be  stated  there- 
in, and  the  notice  shall  be  served  fifteen  days 
before  the  term  of  court  at  which  the  election 
shall  be  contested,  by  delivering  a  copy  thereof 
to  the  contestee,  ♦  •  ♦  or,  if  neither  such 
contestee  nor  his  family  can  be  found  in  the 
county,  and  service  cannot  therefore  be  had  as 
aforesaid,  it  shall  be  a  sufficient  service  of  such 
notice  for  the  contestant  to  post  up  a  copy 
thereof  in  the  office  of  the  clerk  of  the  court 
where  the  contest  is  to  be  heard." 

The  official  count  of  the  votes  cast  was 
completed  November  11,  1918,  an(i  therefore, 
under  the  provisions  of  the  statute  just  quot- 
ed, the  notice  of  contest  ordinarily  could 
have  been  served  personally  upon  the  contes- 
tee on  or  before  December  1,  1918,  for  the 
reason  the  20  days  mentioned  in  the  statute 
would  have  expired  on  that  day;  but  luider 
the  facts  of  this  case,  December  1,  1918,  fell 
upon  Sunday,  and  under  section  8057,  R.  S. 
1909,  that  day  must  be  excluded  for  the  rea- 
son that  it  provides: 

"Fourth,  the  time  within  which  an  act  is  to 
be  done  shall  be  computed  by  excluding  the 
first  dfty  and  including  the  last,  if  the  last  day 
be  Sunday  it  shall  be  excluded." 

So  according  to  this  statute,  had  the  con- 
testee been  personally  served  on  Saturday, 
November  30,  1918,  it  would  have  been  in  due 
time ;  but  the  return  of  the  plaintiff  shows 
that  he  was  not  personally  served  upon  that 
day,  or  upon  any  other,  but  was  constructive- 
ly served  on  Saturday,  November  30,  1918,  at 
2  o'clock  p.  m.,  by  posting  a  copy  of  the  no- 
tice in  the  office  of  the  circuit  court  of  Jack- 
son county.  The  sufficiency  of  this  service 
is  challenged  by  the  relator  for  the  reason 
that  the  sheriff  made  his  return  prematurely, 
that  is,  at  2  o'clock  p.  m.,  November  30,  1918, 
where  he  should  have  held  it  until  the  last 
minute  of  the  last  hour  of  that  day,  and 
should  have  exhausted  all  of  that  time  in 
search  for  the  contestee. 

We  are  cited  to  the  following  cases  by 
counsel:  Lumber  Co.  v.  McCabe,  220  Mo.  loc. 
clt.  167,  119  S.  W.  357;  Van  NatU  v.  Real 
Estate  Co.,  221  Mo.  loc.  clt.  377, 120  S.  W.  738; 
Tooker  v.  Leake,  146  Mo.  410,  48  S.  W.  638; 
Cummlngs  v.  Brown,  181  Mo.  711,  81  S.  W. 
158. 

These  authorities  do  not  support  the  propo- 
sition contended  for  by  counsel  for  relator; 
nor  is  there  challenge  of  the  sufficiency  of  the 
service  well  grounded,  for  the  reason  that  the 
law  does  not  recognize  fractions  of  a  day  in 
the  sen- ice  of  process.  Kimm  v.  Osgood,  19 
Mo.  loc.  dt  60 ;  Shaffer  v.  Detie.  191  Mo.  loc. 
clt.  387,  90  S.  W.  131;  Columbia  Turnpike 
Road  V.  Hajrwood,  10  Wend.  (N.  T.)  422;  In 
re  Puglisi  (D.  C.)  230  Fed.  189;  Cosgrlfl!  v. 
Board  of  Election  Commissioners,  151  Cul. 
407,  91  Pac.  99;  Portland  Bank  v.  Maine 
Bank,  11  Mass.  loc.  cit.  205;  Freeman  on 
Judgments,  {  370 ;  Bruce  v.  Vogel,  38  Mo.  loc. 
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cit.  104 ;  United  States  v.  Lumber  Co.,  142 
Fed.  432,  73  C.  C.  A.  548;  National  Bank  v. 
Burkhardt,  100^  U.  S.  689,  25  L.  Ed.  766; 
Follett  V.  Hall,  16  Ohio,  111,  47  Am.  Dec.  365 ; 
Tilton  V.  Sterling  Coal  &  Coke  Co.,  28  Utah, 
173,  77  Pac.  758,  107  Am.  St.  Rep.  609; 
Smith  V.  Commissioners,  10  Cal.  528 ;  Long's 
Appeal,  23  Pa.  207 ;  Linhart  v.  State.  33  Tex. 
Cr.  R.  507,  27  S.  W.  260 ;  Fabien  v.  Grabow, 
134  Mo.  App.  loc.  cit.  196,  114  S.  W.  80;  Cen- 
tral Coal  &  Coke  Co.  v.  Graham,  129  Ark.  5feo, 
196  S.  W.  loc.  cit.  943 ;  Landany  v.  Assad,  91 
Conn.  316,  99  Atl.  762;  Bice  v.  Beavers  & 
Co.,  196  Ala.  355,  71  South.  659 ;  Hamilton  v. 
State,  101  Tenn.  417,  47  S.  V^.  695 ;  Hatties- 
burg  Grocery  Co.  v.  Tompkins,  111  Miss.  592, 
71  South.  866;  Lang  v.  Phillips,  27  Ala.  loc. 
cit.  314;  Dierssen  v.  Ins.  Co.,  204  111.  App. 
240 ;  Warren  v.  Slade,  23  Mich.  1,  9  Am.  Rep. 
70;  Wood  on  Limitations  (2d  Ed.)  p.  119; 
Wiggin  V.  Peters  et  al.,  1  Mete.  129. 

According  to  the  law  as  announced  in  the 
foregoing  authorities,  the  posting  up  of  the 
notice  of  contest  in  the  clerk's  office  at  2 
o'clock  p.  m.  November  30,  1918,  which  was 
also  within  the  20  days,  was  sufficient  serv- 
ice of  the  notice ;  and  this  point  is  therefore 
decided  against  the  relator. 

II.  It  is  next  insisted  by  counsel  for  re- 
lator that  the  contest  proceedings  were  Aot 
Instituted  in  the  proper  court,  nor  at  the 
proper  time  of  the  court  -at  which  they 
should  have  been  instituted. 

This  insistence  is  based  upon  the  provisions 
of  section  5928,  R.  S.  1909.  The  parts  here 
material  are  as  follows: 

"Every  court  authorized  to  determine  contest- 
ed elections  shall  hear  and  determine  the  same 
in  a  summary  manner,  without  any  formal 
pleading;  and  the  contest  shall  be  determined 
at  the  first  term  of  such  court  that  shall  be 
held  15  days  after  the  official  counting  of  the 
votes,  and  service  of  notice  of  contest,  unless 
the  same  shall  be  continued  by  consent,  or  for 
good  cause  shown." 

This  court  will  take  judicial  notice  of  the 
fact  that  the  first  term  of  the  circuit  court 
of  Jackson  county,  which,  under  the  law, 
could  have  been  held  after  the  official  count 
of  the  votes  cast  at  the  November  election  of 
1918,  which  was  November  the  11th  of  that 
year,  would  be  at  Independence  on  December 
2,  1918. 

Upon  these  facts,  It  is  contended  by  counsel 
that  since  the  official  count  was  completed 
and  announced  on  November  11, 1918,  and  the 
first  term  of  the  circuit  court  of  Jackson 
county  thereafter  began  on  December  2d,  fol- 
lowing, the  contest  proceedings  should  have 
been  brought  in  that  court,  and  to  that  term, 
thereof,  for  the  reason  that  said  term  began 
15  days  after  November  11th,  the  day  the  of- 
ficial count  of  the  votes  cast  were  completed. 
In  other  words,  their  position  is  that  the  pro- 
ceedings should  have  been  brought  to  the  De- 
cember term,  1918,  of  the  circuit  court  of 


Jackson  county  at  Independence,  notwith- 
standing the  fact  that  at  that  time  the  20 
days  within  which  the  notice  of  contest  was, 
by  section  5924,  R.  S.  1909,  required  to  be 
served  upon  the  contestee,  would  not  then 
have  expired;  but,  in  order  to  obviate  this 
conflict  between  the  two  statutes,  it  is  insist- 
ed that  they  should  be  so  construed  as  to  re- 
quire the  20  days  mentioned  in  section  5924 
and  the  15  days  mentioned  in  section  5928  to 
run  concurrently,  or  that  the  15  days  should 
curtail  the  20  days  to  such  a  number  as  to 
leave  only  15  days*  time  after  the  count  of 
the  votes  in  which  to  institute  the  contest 
proceedings  at  the  first  term  of  the  court 
thereafter  to  be  held  December  2,  1918.  To 
illustrate:  As  explained  In  paragraph  1  of 
this  opinion,  the  20  days,  on  account  of  the 
last  day  thereof  being  Sunday,  expired  on 
November  30,  1918,  which  left  only  one  day 
existing  between  that  day  and  December  2d, 
the  first  day  of  the  December  term;  conse- 
quently. It  is  contended  that  since  the  pro- 
ceedings had  to  be  instituted  at  the  December 
term,  1918,  the  contestant  had  only  from  No- 
vember 11th  to  November  17th  in  which  to 
give  the  notice  of  the  contest,  which  Is  only 
6  days,  instead  of  20,  as  required  by  said 
section  5924. 

In  passing,  according  to  this  construction,  1 
desire  to  ask  what  disposition  Is  made  of  De- 
cember 1,  1918.  I  am  unable  to  see  where  it 
has  been  counted  under  either  theory  of  coun- 
sel for  relator;  but,  fearing  I  have  not  cor- 
rectly stated  counsel's  position  regarding  the 
proposition  just  mentioned,  I  will  state  it 
in  their  own  language.    It  is  as  follows: 

*'So  that  the  rule  is  iron -clad,  that  the  con- 
test must  be  brought  at  the  first  term  of  the  cir- 
cuit court  held  in  the  county,  and  the  notice 
must  be  served  15  days  before  that  term  be- 
gins; and  if  that  cuts  in  on  the  20  days*  no- 
tice, the  contestant  has  got  to  act  accordingly 
and  shorten  his  time.  In  this  case  he  had  only 
from  November  11th  to  November  17th  in  which 
to  give  the  notice." 

This  construction  placed  upon  section  592S, 
not  only  conflicts  with  section  6924  as  to  giv- 
ing the  20  days*  notice  of  the  contest,  but  vio- 
lates the  letter  and  spirit  of  section  5928  it- 
self, the  very  statute  they  are  construing. 

That  section  provides  that  the  court  shall 
hear  and  determine  the  proceeding  in  a  sum- 
mary manner  and  to  determine  the  same  at 
the  first  term  of  such  court  that  shall  be  held 
15  days  after  the  official  counting  of  the 
votes,  and  service  of  the  notice  of  the  contest. 
(Italics  ours.) 

Counsel  have  ignored  the  italicized  words 
in  placing  their  construction  upon  the  statute. 
That  should  not  be  done,  for  it  is  a  well- 
known  canon  of  statutory  construction  that 
all  the  parts  of  a  statute  and  all  of  its  words 
should  be  given  a  meaning  when  it  is  possible 
to  so  do  without  violating  the  clear  intention 
of  the  Legislature,  as  gathered  from  the  en- 
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tire  act;  that  mle  also  requites  the  court 
T^cn  construing  statutes  In  pari  materia  to 
place  that  construction  upon  each  which  will 
harmonize  all  of  their  provisions  with  each 
other,  and  thereby  give  full  force  and  effect 
to  botlh.  Cape  GirardeauO^ackson  Interurban 
Railway  Co.  ^  al.  v.  light  &  Development 
Co.,  ^210  S.  W,  361,  and  cases  cited,  decided  at 
the  present  sitting  of  this  cotirt. 

By  thus  reading  and  construing  the  two 
statutes  together,  It  seems  clear  that  "what 
the  lieglslature  meazTt  was  that  the  court  In 
trying  the  «cause  shall  determine  the  same  at 
the  first  term  <rf  the  court  which  should  be 
held  15  days  after  the  expiration  of  the  20 
days  allowed  for  serving  the  notice  of  con- 
test, whlAi,  of  covrse,  under  the  provisions  of 
section  9K{4,  wtrald  have  to  begin  the  next 
day  after  the  official  count  had  been  complet- 
ed, whiai  In  the  Instant  case  -was  Novem- 
ber nth,  as  beltore  stated.  9o  if. this  is  what 
the  Legislature  meant,  the  proceedings  could 
only  have  been  Instituted  at  a  term  of  the 
drevdt  court  Which  had  begun  not  earlier 
thaa  15  days  after  November  SOth,  which 
was  laie  date  upon  whkdi  the  20  doys'  notice 
expimd,  as  held  In  paragraph  1  of  this  opin- 
ion. This  ocHistructlon  is  also  In  keeping 
with  the  language  of  said  section  5928,  for 
the  reason  that  It  provides  that  the  contest 
shall  be  determined  at  the  first  term  of  the 
"court  that  shall  be  held  15  days  after  the 
oflSclal  counting  of  the  votes,  and  service  of 
notice  of  content"  Not  simply  after  the  ex- 
piration of  15  days  after  the  official  count  is 
completed,  but  at  the  first  term  atter  the  ez- 
piraHon  of  both  the  15  and  20  days  have 
elapsed.  Had  the  Legislature  used  the  words 
"and  after  the  expiration  of  the  20  days'  no- 
tice required  to  be  givai  of  the  contest,"  in- 
stead of  those  previously  Italicized,  there 
coQid  have  been  no  shadow  of  doubt  as  to  the 
meaning  of  the  Legislature,  for  in  that  case 
the  statute  would  then  have  read  as  follows: 
The  -court  tfhall  hear  and  determine  the  con- 
test "ia  a  summary  manner,  without  formal 
pleading;  and  the  contest  shall  'be  determined 
at  the  first  term  of  such  court  that  shall' be  held 
fifteen  day^  after  the  official  coimting  of  the 
TOtes,  emd  after  iJ^e  expiration  of  the  twenty 
day*  notice  required  to  he  given  of  the  contest." 

These  ftalidzed  words  have  precisely  the 
same  meaning  as  thus  used  as  those  previ- 
ously italicized  have  as  used  in  the  statute. 

This  construction  of  those  statutes  al^o 
utilizes  the  1st  day  of  December,  1918,  be- 
fore mentioned,  as  one  of  the  days  In  com- 
puting the  time  In  which  the  suit  shall  have 
been  Instituted,  while,  under  the  construction 
given  to  them  by  counsel  for  relator,  that 
day  is  entirely  ignored. 

If  I  am  correct,  and  this  is  the  meaning 
of  the  statutes,  then  the  proceedings  could 
not  have  been  Instituted  and  determined  at 
the  December  term,  1918,  of  the  circuit 
court,  sitting  at  Independence,   but  should 


have  been  brought  to  the  first  term  of  the 
circuit  court  of  Jackson  county,  which  was 
held,  after  the  e:i(plratlon  of  said  15  and  20 
days,  the  one  attached  to  the  other,  or,  in 
other  words,  brought  to  the  first  term  of 
that  court  which  should  have  been  held  not 
earlier  than  35  days  after  the  completion  of 
the  official  count  of  the  votes  cast,  which 
was,  as  previously  stated,  on  November  11, 
1918;  and  since  the  record  shows  that  the 
proceedings  were  brought  to  the  January 
tenp,  1919,  of  the  circuit  court  of  Jackson 
county,  sitting  at  Kansas  City,  and  that  it 
was  the  first  term  after  the  expiration  of 
said  35  days,  we  hold  that  the  proceedings 
were  properly  brought  at  that  time  and  in 
that  court. 

Before  passing  to  the  next  proposition  pre- 
sented for  determination,  it  may  not  be 
amiss  to  notice  the  contract  between  the 
strictness  with  which  counsel  for  respondent 
deal  with  the  20  days'  notice  of  the  contest 
required  to  be  given  by  section  5924,  R.  S. 
1909,  discussed  in  paragraph  1  of  this  opin- 
ion, and  the  looseness  with  which  they  are 
computed  in  construing  section  5928,  in  this 
paragraph  of  the  opinion* 

In  the  former  It  is  insisted  that  the  con- 
testes  was  entitled  to  the  entire  20  days'  no- 
tice, "the  last  minute  of  the  last  hour,"  while  ' 
here  diey  repudiate  their  former  position, 
and  say  that  only  6  days  of  the  20  must  be 
counted. 

While  we  confess  that  the  language  of  this 
statute  does  not  clearly  designate  to  what 
particular  term  of  court  the  contest  proceed- 
ings shall  be  brought,  or  the  exact  time  when 
they  shall  be  instituted,  but  when  we  con- 
sider the  fact  that  the  statutes  are  dealing 
with  county,  municipal,  school,  and  town- 
ship elections,  and  that  they  are  held  at  dif- 
ferent times  of  the  year,  and  the  further 
fact  that  no  one  can  tell  the  exact  date 
when  the  official  count  of  the  votes  cast  will 
be  completed  or  announced,  it  readily  occurs 
to  me  why  the  Legislature  could  nOt  definite- 
ly designate  the  court  or  the  term  thereof 
when  the  proceedings  should  be  Instituted, 
especially  when  the  various  terms  of  the 
various  circuit  courts  of  the  various  coun- 
ties are  two  or  tluree  times  more  numerous 
than  are  counties  In  the  state. 

The  further  fact  that  the  Legislature  was 
evidently  trying  to  fix  a  reasonable  time  In 
which  the  parties  might  prepare  their  no- 
tices of  contests,  which  also  serve  as  the 
pleadings  in  the  case,  prepare  their  cases 
for  trial,  and  compel  a  speedy  trial  thereof 
on  account  of  the  public  Interest  being  in- 
volved, also  caused  the  Legislature  to  use 
rather  flexible  language  in  trying  to  cover 
all  such  cases  Instead  of  fixed  terms  which 
might  not  be  held  for  months  after  the  vote 
had  been  cast  and  counted. 

In  the  light  of  all  the  facts  the  Legislature 
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was  dealing  with,  If  we  carefully  read  the 
language  of  these  statutes,  there  will  be  but 
little  difficulty  encountered  in  ascertaining 
,when  and  where  all  such  contests  should  be 
brought,  as  previously  shown. 

III.  Counsel  for  relator  finally  insist  that 
there  is  no  law  In  this  state  authorizing  the 
circuit  court  to  order  the  board  of  election 
commissioners  to  open  the  ballot  boxes,  count 
the  votes,  or  compare  them  with  the  list 
of  voters. 

This  Insistence  Is  untenable. 

Section  3  of  article  8  of  the  Constitution 
provides  that — 

"In  all  cases  of  contested  elections  the  bal- 
lots cast  may  be  counted,  compared  with  the 
list  of  voters,  and  examined  under  such  safe- 
guard and  regulations  as  may  be  prescribed  by 
law." 

Counsel  for  the  relator  contend  that  the 
Legislature  has  complied  with  this  mandate 
of  the  Constitution  by  enacting  sections 
5939,  5940,  5941,  5942,  and  5943,  R.  S.  1909. 
and  thereby  authorizing  the  clerk  of  the 
county  court,  under  the  order  of  the  circuit 
court,  to  examine,  count,  and  compare  the 
ballots  cast  under  the  safeguards  prescribed 
therein,  but  deny  that  the  Legislature  has 
authorized  the  board  of  election  commission- 
ers to  so  act,  under  sudi  an  order  of  the 
circuit  court.  Counsel  have  overlooked  cer- 
tain statutes  bearing  upon  this  question. 
Section  6091,  R.  S.  1909,  as  amended  by  sec- 
tion 1,  p.  244,  Laws  of  1911,  creates  a  board 
of  election  commissioners  for  cities  of  the 
state  having  100,000  inhabitants  or  over,  pre- 
scribes their  qualifications  and  manner  of 
their  appointment,  and  provides  for  the  reg- 
istration of  the  votes  and  elections  to  be  held 
in  such  cities. 

CThis  section,  requires  the  commissioners  to 
secure  and  open  an  office  and  preserve  the 
property  thereof;  also,  upon  the  appointment 
of  the  commissioners  the  county  clerk  of  the 
county  in  which  any  such  city  is  situated, 
or  other  custodians  of  said  property,  shall, 
upon  demand,  turn  over  to  the  board  of  elec- 
tion commissioners  all  registry  books,  poll- 
books,  tally  sheets,  and  ballot  boxes  hereto- 
fore used,  and  all  other  books,  fonns,  blanks, 
stationery,  and  property  of  every  description 
in  his  hands  in  any  way  relating  to  registra- 
tion or  elections,  or  the  holding  of  elections, 
within  said  city.  It  also  provides  that  all 
duties  now  vested  in  and  required  of  the 
board  of  election  commissioners  in  said  cities 
shall  rest  In  and  be  required  of  the  board 
of  election  commissioners  herein  provided 
for. 

Prior  statutes  had  created  similar  boards 
for  such  cities,  and  conferred  the  same  pow- 
ers and  imposed  the  same  duties  upon  them 
that  the  act  of  1911  has  imposed  upon  the 
present  board  of  election  Commissioners,  and 
that  is  why  the  last  clause  of  said  section  1 


of  the  act  of  1911  provided  that  the  powers 
conferred  and  duties  Imposed  upon  such 
boards  should  rest  in  and  be  required  of  the 
boards  mentioned  in  the  act  of  1911. 

Section  5922,  R.  S.  1909,  found  In  chapter 
43,  art.  5,  headed  "Ballots,  Voting  and  Re- 
turns," provides  that  the  powers  and  duties 
given  and  imposed  by  that  article  upon  the 
clerks  of  county  courts  of  the  several  coun- 
ties of  the  state  shall  be  exercised  in  refer- 
ence to  the  dty  of  St  Louis  and  Kansas 
City,  and  to  any  other  city  hereafter  having 
a  registration  of  votes,  by  the  board  of  elec- 
tion commissioners  of  such  city. 

Section  5939,  R.  S.  1909,  in  express  terms 
provides  that  the  circuit  court  shall  have 
power  to  order  the  clerk  of  the  county  court 
in  which  the  contest  is  held,  commanding 
him  to  open,  count,  and  compare  the  ballots 
with  the  list  of  voters,  and  examine  the  bal- 
lots in  his  ofi^ce  which  were  cast  at  the  elec- 
tion in  question,  etc. 

And  section  6143,  R.  S.  1909,  provides  that 
the  board  of  election  commissioners  shall 
proclaim  the  results  of  election,  and  that 
they  shall .  be  the  custodian  of  the  ballot 
boxes,  ballots,  books,  etc.,  and  that  they  shall 
keep  said  boxes  locked  up  securely  for  a 
period  of  12  months,  and,  at  the  end  of  said 
12  months  -Alter  said  election,  said  ballots 
may  be  destroyed;  provided  that,  if  any  elec- 
tion contest  or  prosecution  of  election  officer 
shall  be  pending  at  the  expiration  of  said 
time,  the  said  ballots  shall  not  be  destroyed 
until  such  contest  shall  be  finally  deter- 
mined, "and  in  all  cases  of  contested  elec- 
tions, the  parties  contesting  the  same  shall 
have  the  right  to  have  such  ballots  opened 
and  counted  and  to  have  all  errors  of  the 
Judges  in  counting  or  refusing  to  count  such 
ballots  corrected  by  the  court  at  the  time 
of  such  contest." 

Under  the  foregoing  statutory  provisions, 
there  can  be  no  question  but  that  the  board 
of  election  conmiissioners  of  Kansas  City 
possess  the  same  power,  and  have  the  same 
duties  Imposed  upon  them  regarding  elec- 
tions and  election  contests,  that  the  various 
clerks  of  the  county  courts  throughout  the 
state  have.  And  when  we  read  section  5939, 
which  imposes  upon  th^  clerk  of  the  county 
courts  the  duty  to  open  and  compare  thev 
ballots,  in  connection  with  section  5922, 
which  imposes  the  same  duty  upon  the  board 
of  election  commissioners  of  Kansas  City, 
and  with  section  6143,  which  expressly  gives 
the  contestant  the  right  to  have  the  ballot 
boxes  opened  and  the  ballots  counted,  com- 
pared, etc.,  that  there  can  be  no  reasonable 
doubt  but  that  the  Legislature  intended  that 
the  board  of  election  commissioners  of  Kan- 
sas City  should,  in  an  election  contest,  open, 
count,  and  compare  the  ballots  under  the  or- 
der of  the  circuit  court  in  the  same  manner 
and  safeguards  that  the  clerk  of  the  county 
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court  might  do  in  any  other  county  of  the 
state,  under  like  conditions. 

Entertaining  these  views,  we  are  of  the 
opinion  that  our  preliminary  writ  of  prohi- 
bition was  improvldently  issued.  I  therefore 
dissent. 


BOND,  O.  J.,  concurs  herein. 


ORAVBS,  J.  (concnrring  separately).  [10] 
I  concur  fully  in  paragraphs  1,  2,  and  3  of 
the  opinion,  and  in  the  result.  Paragraph  8 
properly  holds  that  there  was  no  service  of 
the  notice.  This  ruling  takes  from  the  case 
all  question  of  waiver  of  service.  Absent  a 
valid  service  of  notice,  the  court  acquired  no 
jurisdiction  of  the  contest,  1.  e.,  the  subject- 
matter,  and  this  cannot  be  waived.  In  con- 
tests provided  for  by  section  6924,  R.  S. 
1909,  a  properly  served  notice  is  a  prerequi- 
site to  jurisdiction,  both  as  to  subject-mat- 
ter and  person.  The  contestee  cannot  waive 
jurisdiction  over  the  subject-matter.  The 
very  wording  of  the  statute  withholds  juris- 
diction of  the  court  over  the  contest,  until 
this  notice  is  properly  given.    It  says : 

**No  election  of  any  ♦  ♦  •  county  •  ♦  ♦ 
officers,  shall  be  contested  unless  notice  of  snch 
contest  shall  be  given  the  opposite  party  with- 
in twenty  days  after  the  votes  shall  have,  been 
officially  counted."' 

A  clear  condition  precedent  to  a  contest 
at  all. 

We  have  contested  election  proceedings 
wherein  the  circuit  courts  are  given  jurisdic- 
tion, which  have  not  this  prerequisite  of  ju- 
risdiction required  by  section  5924,  supra. 
The  contests  involved  under  sections  5957 
and  5965,  R.  S.  1909,  are  examples.  In  these 
cases  the  contestant  files  iiis  petition  in  court 
as  in  an  ordinary  action,  and  this  act  invokes 
the  jurisdiction  of  the  court  over  the  sub- 
ject-matter. These  statutes  provide  for 
bringing  in  the  contestee  by  summons,  as  in 
ordinary  actions.  So  that  in  these  cases  the 
court  acquires  the  jurisdiction  of  the  sub- 
ject-matter (the  contest)  by  the  filing  of  the 
petition.  In  such  case,  the  usual  rule  of 
waiver  as  to  jurisdiction  over  the  person 
applies. 

This,  however,  has  no  application  to  these 
summary  proceedings  under  section  5924,  su- 
pra, where  as  a  prerequisite  of  any  kind  of 
jurisdiction  there  must  be  a  properly  served 
notice.  Such  has  been  the  universal  ruling 
of  this  court  from  Gastello  v.  St.  Louis  Cir- 
cuit Court,  in  28  Mo.,  up  to  and  including 
State  ex  rel.  v.  Robinson,  270  Mo.  212,  192 
S.  W.  1001.  The  case  of  State  ex  rel.  v. 
Cave,  272  Mo.  653,  199  S.  W.  1014,  is  an 
Innovation.  However,  our  individual  views 
are  fully  expressed  in  State  ex  rel.  v.  Cave, 
272  Mo.  loc.  dt.  663  et  seq.,  199  S.  W.  1014 


and  in  State  ex  rel.  v.  Robinson,  supra,  and 
we  can  add  but  little  to  what  is  there  said. 

So,  whilst  I  think  my  learned  Brother  has 
written  well  on  the  question  of  waiver,  I  do 
not  think  it  applies  in  this  case  at  all.  For 
these  reasons,  I  concur,  as  above  stated. 

WALKER,  J.,  concurs  in  these  views. 


In  re  TWENTY-THIRD   ST.  TRAFFIC 
WAY. 

KANSAS  CITY  v.  ORUTCHER  et  al. 

(No.  20547.) 

(Supreme  Court  of  Missouri,  in  Banc.    July  7, 
1919.) 

1.  BMimtNT  Domain  ^=»169— Pbockedings— 
Pbeuminabt  OBniNANC]&— Obdeb  Vabtino 
Thebefbom. 

Where  an  ordinance  provided  for  one  gen- 
eral scheme  of  improvement  as  an  entirety,  con- 
sisting of  grading  a  traffic  way  connecting  two 
cities  by  a  bridge,  and  including  the  grading  of 
intersecting  streets  for  approaches,  the  court 
was  without  power,  in  a  proceeding  to  establish 
the  improvement,  to  eliminate  four  of  the  cross 
streets,  leaving  them  with  no  provision  for  grad- 
ing to  connect  with  the'traBc  way;  this  con- 
stituting but  a  partial  enforcement  of  the  ordi- 
nance. 

2.  Eminent  Domain  ^=»223  —  Establishing 
Traffic  Wat— Impbovement  as  Entibety— 
Sepabate  Awabos. 

In  proceeding  to  establish  a  traffic  way  un- 
der an  ordinance  providing  for  an  entire  scheme 
of  grading  the  traffic  way  and  grading  intersect- 
ing streets  to  connect  them  witib  it,  it  was  error 
to  instruct  that  13  separate  verdicts  as  to  dam- 
ages and  benefits,  one  for  each  proposed  im- 
provement, should  be  prepared. 

8.  Eminent   Domain   <g=s>222(l)— Estabmbh- 

tNQ  Tbaffio  Wat  —  Impbovement  as  an 

Entibett. 

Instruction  that  the  damages  and  benefits, 

if  any,  from  the  grading  of  traffic  way  and  each 

of  such  intersecting  streets  must  be  considered 

and  determined  separately,  as  to  each  of  such 

streets,  held  erroneous. 

4.  Eminent  Domain  ^=9222(1)  —  Establish- 
ment OF  Tbaffio  Wat— Instbuctions, 

In  proceedings  to  open  a  city  traffic  way, 
an  instruction  that  the  jury  were  the  sole  judg- 
es of  credibility  of  testimony  offered,  and  not 
bound  to  accept,  against  their  own  judgment 
and  conviction,  the  statements  of  any  witness  as 
to  damage  or  benefit  to  property  from  the  im- 
provement, was  error,  in  so  far  as  it  might  ap- 
pear to  authorize  the  jury  to  exercise  their  own 
judgment  in  finding  a  verdict  free  from  any  con- 
nection with  the  evidence. 

5.  Eminent  Domain  <@=:9222(6)  —  Establish- 
ment OF  Tbaffio  Wat— I nstbuction— Ben- 
efits. 

In  proceedings  to  open  a  city  traffic  way 
with  intersecting  streets  graded  to  connect  with 
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it,  nnder  an  ordinance  making  the  whole  one 
entire  improvement,  instructions  hM  erroneous 
as  authorizing  the  jury  to  separate  the  benefits 
of  one  portion  of  the  property  affected  from 
benefits  from  another  portion  of  the  single  im- 
provement. 

6.  Eminent   Domain   ^=s>222(1)— Establish- 
ment OF  Trafpio  Wat— Inbtbuctions. 

In  proceedings  to  open  a  city  traffic  way 
with  intersecting  streets  graded  to  connect  with 
it,  under  an  ordinance  making  the  whole  one 
entire  improvement,  instructions  held  erroneous 
as  authorizing  the  jury  to  eliminate  any  inter- 
sectiug  street  from  the  improvement,  where  the 
total  benefits  from  grading  such  street  did  not 
equal  the  damage  to  lots  on  such  street. 

7.  Eminent  Domain  ^==>222(5)  — ^  Estabijsh- 

MSNT  OF  TEAFFLO  WaT  —  INSTBUCTIONS  — 

Damages: 
In  proceedings  to  open  a  city  traffic  way 
with  intersecting  streets  graded  to  connect  with 
it,  under  an  ordinance  making  the  whole  one 
entire  improvement,  instructions  held  erroneous 
as  allowing  damages  to  be  computed  on  the  is- 
sue whether  abutting  property  is  damaged  by 
one  part  of  the  improvement  or  another,  and 
not  whether  damaged  by  the  improvement  as  a 
whole. 

a  Eminent  Domain  ^=5>101(1)  —  Gbajdino 
Streets— Damages— Depbivinq  Owneb   of 
Access. 
Where  by  a  proposed  grading  of  streets  an 
owner's  property  is  isolated  and  without  access 
to  connecting  streets,  the  city  must  make  com- 
pensation for  thus  depriving  the  owner  of  his 
easement  of  access. 

Appeal  from  Oircait  Court,  Jackaon  Coun- 
ty; Harris  Robinson,  Judge. 

Proceedings  by  Kansas  City»  Mo.,  to  open 
Twenty-Third  Street  Traffic  Way,  opposed 
by  Lfc  T.  Crutcher  and  other  property  own- 
ers. From  a  judgment  for  the  city,  the 
property  owners  appeal.  Reversed  and  re- 
manded. 

Clarence  I.  Spellman  and  John  G.  Park, 
both  of  Kansas  City,  for  appellants. 

E.  M.  Harber,  City  Counselor,  and  J.  C. 
Petherbridge,  Asst.  City  Counselor,  both  of 
Kansas  City,  for  respondent 

WALKER,  J.  Appellants  seek  a  review 
by  appeal  from  a  judgment  of  the  circuit 
court  of  Jackson  county  in  proceedings  un- 
der the  charter  of  Kansas  City  and  Ordi- 
nance No.  28181,  entitled: 

''An  ordinance,  to  open,  widen  and  establish 
Twenty-Third  street  from  the  east  line  of  New 
Brook  street  to  the  westerly  line  of  Southwest 
boulevard,  and  condemning  the  necessary  lands 
therefor;  providing  for  and  authorizing  the 
work  of  grading  and  regrading  Twenty-Third 
street  as  widened,  Fairmont  avenue,  Benton 
place,  Terrace  place,  Mercier  place,  Circle  ave- 
nue. East  street.  Holly  street,  West  Prospect 
place,  Bellevicw  avenue,  Monitor  place,  Madison 
avenue  and  Summit  street,  condemning  an  ease- 
ment to  support  an  embankment  or  fill,  all  as 


one  general  public  improTementi  to  be  known 
as  the  Twenty-Third  Street  Traffic  Way,'  and 
providing  for  the  cost  of  said  improvement,  and 
authorizing  the  issuance  of  condenmation  fund 
certificates,  and  repealing  Ordinance  No.  26318, 
approved  June  1,  1916." 

Appellants  own  property  on  Terrace  place 
and  Fairmont  avenue,  streets  intersecting 
Twenty-Third  street,  which,  by  the  Judg- 
ment of  the  circuit  court,  were  eliminated 
from  the  improvement.  It  is  contended  that 
vehicular  ingress  to  and  egress  from  appel- 
lants' property  will  be  destroyed  by  reason 
of  the  failure  to  improve  these  streets;  that 
the  trial  court's  judgment  thereby  abrogated 
the  ordinance  in  part  and  established  an 
improvement  not  designed  or  approved  by 
the  municipal  authorities,  and  one  which* 
without  compensation,  will  destroy  the  value 
of  appellants'  property. 

I>?ovember  21,  1916,  Kansas  Citji  filed  in 
the  office  of  the  circuit  clerk  at  Kansas  City 
a  petition  for  the  appointment  of  commis- 
sioners, together  with  Ordinance  Na  28181 
and  the  plats  and  maps  required  by  the 
charter.  The  proceeding  was  brought  to 
ascertain  damages  and  benefits  arising  from 
the  establishment  of  the  general  public  im- 
provement described  in  the  title  to  the  or- 
dinance, which  was  enacted  under  section  16 
of  article  6  of  the  Charter  of  Kansas  City 
of  1909  (page  277),  and  is  as  follows: 

"Sec.  16.  When  the  grading  or  regrading  of 
any  public  highway  or  the  grading  or  regrading 
of  any  highway  and  highway,  or  highways  inter- 
secting therewith,  or  the  construction  of  tun- 
nels, subways  or  viaducts  in,  under  or  upon  said 
public  highway  or  highways,  or  the  taking  of 
private  property  by  condemnation  for  widening, 
opening  or  extending  any  such  public  highway 
or  highways,  any  or  all  of  said  improvements 
shall  be  deemed  by  the  common  council  to  be 
part  or  parts  of  one  general  public  improve* 
ment,  the  common  council  shall  have  the  power 
to  provide  for  the  same  in  one  and  the  same 
ordinance  or  by  separate  ordinances.  Said  or- 
dinance or  ordinances  may  provide  for  establish- 
ing or  re-establishing  the  grade  of  such  public 
highway  or  intersecting  highway  or  highways 
or  part  or  parts  thereof,  and  may  provide  for 
such  grading  or  regrading  by  means  of  cuts, 
fills,  or  viaducts,  and  may  provide  for  building 
subways  or  tunnels,  and  may,  in  the  same  ordi- 
nance and  as  a  part  of  the  same  general  public 
improvement,  provide  also  for  the  condemnation 
of  private  property  taken  or  damaged  by  such 
proceeding.  Such  ordinance  or  ordinances  shall 
in  such  case  provide  also  for  the  payment  of 
compensation  for  private  property  so  taken  or 
damaged  either  out  of  the  general  fond  of  the 
city  or  by  special  assessments  upon  a  benefit 
district,  or  by  both ;  the  damaged,  if  any,  caus- 
ed by  such  public  improvement  may  be  ascer- 
tained in  one  court  proceeding  or  by  separate 
court  proceedings  in  the  circuit  court  of  Jack- 
son county,  Missouri,  at  Kansas  City,  as  may 
be  provided  by  ordinance,  and  all  procedure  for 
the  ascertainment  of  damages,  the  service  of  no- 
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tice,  and  the  making  of  special  assessments  shall 
be  conducted  under  each  section  or  sections  of 
this  article  or  of  article  7  of  this  charter,  as  the 
ordinance  or  ordinances  shall  provide.  Such  or- 
dinance or  ordinances  shall  provide  the  method 
by  which  the  damages  awarded  in  such  proceed- 
ing or  proceedings  shall  be  paid,  and  if  said 
damages  are  to  be  paid  by  special  assessment 
upon  a  benefit  district,  said  ordinance  or  ordi- 
nances shall  fix  the  boundaries  of  said  district/' 
etc 

The  portions  of  Ordinance  No.  28181,  perti- 
nent to  the  matter  at  issue,  are  as  follows: 

Section  1  describes  the  land  to  be  condemn- 
ed for  the  widening  of  Twenty-Third  street. 

Section  2,  that  compensation  for  private 
property  so  condemned  is  to  be  raised  by  an 
assessment  against  property  within  the  bene* 
fit  district  described  therein,  and  an  assess- 
ment against  Kansas  City,  of  which  not  ex- 
ceeding $50,000  of  the  proceeds  of  the  sale 
of  Twenty-Third  Street  Traffic  Way  bonds 
theretofore  authorized  by  the  voters  of  Kan- 
sas City  may  be  paid  as  a  part  of  the  assess- 
ment against  the  city  at  large  for  land  taken 
or  damaged.  ^ 

Section  3,  that  Twenty-Third  street,  Fair- 
mont avenue,  Benton  place.  Terrace  place, 
Merder  place,  Circle  avenue,  East  street, 
Holly  street.  West  Prospect  place,  Belleview 
avenue,  Madison  avenue.  Monitor  place,  and 
Summit  street  should  be  regraded  to  the  es- 
tablished grade  thereof  between  lines  de- 
scribed. 

Section  4  has  reference  to  the  cost  of  re- 
^rading  Intersecting  streets. 

Section  5,  that  the  construction  cost  of  the 
regrading  of  Twenty-Third  street  is  to  be 
spread  over  the  entire  benefit  district  and  a 
suit  brought  under  article  8,  f  28,  of  the  char- 
ter to  test  its  validity. 

Section  6,  that  owners  of  property  dam- 
aged by  reason  of  the  change  in  the  grade  of 
the  streets  to  be  regraded,  and  not  having 
waived  claim  thereto,  shall  have  their  dam- 
ages ascertained  and  assessed  as  provided  in 
article  7  of  the  charter  of  Kansas  City,  and 
that  such  damages  be  raised  by  assessments 
against  the  dty  and  against  private  property 
within  the  benefit  district  described  in  said 
ordinance  and  in  the  manner  authorized  by 
article  7  of  the  charter. 

Section  7  describes  the  benefit  district, 
against  which  the  damages  arising  from  the 
opening  and  widening  of  Twenty-Third  street 
and  the  grading  and  regrading  of  the  various 
other  streets  shall  be  assessed  as  benefits. 

Section  8  provides  for  retaining  wBl\a  on 
Twenty-Third  street,  and  section  8%  for  an 
easement  for  embankments  where  the  pro- 
posed streets  are  above  the  level  of  abutting 
property. 

Section  9,  that  Twenty-Third  street,  when 
widened  and  graded,  and  a  viaduct  is  built 
by  Kansas  City,  from  the  Wyandotte  coun- 
ty, Kan.,  High  Line  Bridge,  over  the  Kaw 


river,  connecting  with  Twenty-TMrd  street 
at  the  intersection  of- New  Brook  street,  shall, 
when  complete,  constitute  the  'Twenty-Third 
Street  Traffic  Way,"  and  Is  by  said  ordinance 
established  as  such. 

Section  10,  that  the  improvetnents  there!?! 
provided  for  have  been  approved  and  recom- 
mended by  the  board  of  public  works  of  Kan- 
sas City,  Mo.,  by  a  resolution  previously 
adopted. 

Section  11,  that  the  council  found  and  de- 
clared that  the  board  of  public  works  had 
caused  plans  and  specifications  to  be  pre- 
pared, "which  shows  the  location  and  de- 
scription of  the  general  public  improvement 
herein  provided  for  as  a  whole,"  and  that 
all  of  the  improvements  provided  for  in  the 
said  ordinance,  including  the  widening  of 
Twenty-Third  street,  shall  be  deemed  parts  of 
one  general  public  improvement,  to  be  known 
as  "Twenty-Third  Street  Traffic  Way,"  as  au- 
thorized in  section  16  of  article  6  of  the  char- 
ter of  Kansas  City,  Mo.,  1909,  and  that  said 
Improvements  are  thereby  provided  for  and 
authorized,  and  the  ordinance  referred  to  the 
resolutions  of  the  board  of  public  works,  set- 
ting out  the  plans  and  specifications  of  the 
said  Improvement. 

Section  12  defines  the  cotirt  proceedings. 

Section  13  has  relation  to  condemnation 
fund  certificates,  and  provides  that — 

"The  common  council  hereby  determines  that 
the  assessments  to  pay  for  property  taken  or 
damaged,  as  provided  by  artide  6,  of  the  char- 
ter of  Kansas  City,  for  the  widening  of  Twenty- 
Third  street,  which  have  not  been  voluntarily 
paid  within  sixty  (60)  days  from  the  final  con- 
firmation of  the  verdict  in  the  proceedings  in- 
stituted to  determine  the  amount  of  said  as- 
sessments, shall  be  paid  in  ten  (10)  equal  annual 
installments  bearing  seven  (7)  per  cent  interest 
per  annum,  for  which  the  dty  treasurer  shall  is- 
sue condemnation  fund  certificates  equal  in 
amount  to  such  unpaid  assessments,  which  cer- 
tificates shall  be  sold  by  the  board  of  public 
works  of  Kansas  City  as  provided  by  section  22, 
of  artide  6  of  the  charter  of  Blansas  City,  and 
the  provisions  of  sections  22,  23,  24,  25,  26,  and 
27  of  article  13  of  the  charter  of  Kansas  City, 
shall  apply  thereto  and  govern  as  the  same  as 
far  as  applicable.  Said  certificates  shall  be 
known  as  and  called  the  'Twenty-Third  Street 
Traffic  Way  condemnation  fund  certificates,  se- 
ries 1,'  and  shall  be  in  such  form  as  may  here- 
after be  fixed  by  ordinance.  The  board  of  public 
works  shall  sell  such  certificates  at  such  price, 
not  less  than  the  face  value  of  the  amount  oE 
the  spedal  assessments,  excluding  interest  rep- 
resented by  said  certificates,  as  may  be  obtain- 
able, and  shall  determine  the  manner  and  means 
of  such  sale.  Such  certificates  shall  be  delivered 
by  the  city  treasurer  to  the  purchaser,  upon 
payment  tiierefor,  on  the  order  of  the  board  of 
public  works,  specifying  the  price,  which  order 
shall  be  countersigned  by  the  comptroller.  The 
proceeds  of  such  certificates  shall  be  used  for 
the  payment  of  land  taken  or  damaged  by  said 
improvement.  Such  certificates  may,  by  agree- 
ment, be  issued  direct  in  payment  for  said  land 
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taken  or  damaged,  arising  from  said  condemna- 
tion proceedings. 

*'The  common  council  finds  and  declares  that 
the  board  of  public  works  of  Kansas  City  has 
heretofore,  by  resolution  No.  4837,  adopted  May 
8,  1914,  recommended  tiiat  the  common  council 
provide,  by  ordinance,  that  the  assessment  to 
pay  for  property  taken  or  damaged  shall  be 
made  in  ten  (10)  equal  annual  instalments,  and 
that  condemnation  fund  certificates  equal  in 
amount  to  the  unpaid  assessments,  as  provided 
by  articles  6  and  13  of  the  charter  of  Kansas 
City,  be  issued  therefor," 

Section  14,  that  Kansas  City  shall  not  be 
liable  to  pay  for  work  required  to  be  paid 
in  special  tax  bills. 

Section  15,  declaring  the  repeal  of  the 
former  ordinance. 

Appellants*  property  is  located  on  Fair- 
mont avenue  and  Terrace  place.  We  are  con- 
cerned, therefore,  with  the  judgment  so  far 
as  it  affects  those  streets. 

The  west  bluff  of  Kansas  City  at  Twenty- 
Third  street  Is 'about  85  feet  above  the  Kaw 
river,  or  the  "West"  bottoms.  A  new  diag- 
onal thoroughfare,  named  "New  Brook 
street,"  extends  along  the  bluff  about  25  feet 
above  this  "bottom."  To  open  Twenty-Third 
street  on  a  plane  from  Southwest  boulevard 
to  New  Brook  street  will  necessitate  a  cut 
whose  maximum  will  be  about  60  feet  be- 
tween Fairmont  avenue  and  the  present  bluff. 
Twenty-Third  street  extends  from  the  bluff 
eastward,  and  Is  now  graded  and  open  for 
travel  and  is  paved  from  Terrace  eastward, 
but  must  be  regraded  to  connect  with  Brook 
street.  The  streets  intersecting  it,  from  New 
Brook  street  eastward,  are,  in  order,  Fair- 
mont avenue.  Terrace  place,  Mercier  place. 
Circle  avenue.  East  street.  Holly  street,  W^est 
Prospect  place,  Belleview  avenue,  West  Madi- 
son Madison  avenue.  Summit  street.  These 
'are  to  be  graded  or  regraded,  but  are  now  open 
and  in  use  from  Twenty-Third  street  in  both 
directions.  The  present  grade  of  Terrace 
from  Twenty-Third  street  southward  to  Twen- 
ty-Fourth street  is  12.45  per  cent,  descent, 
and  that  of  Fairmont  from  Twenty-Third 
street  to  Twenty-Fourth  street  is  15.47  per 
cent,  descent.  Householders  on  those  inter- 
secting streets  must  now  approach  their 
homes  with  loaded  vehicles  via  Twenty-Third 
street  and  down  the  respective  grades  on 
Terrace  or  Fairmont,  and  when  leaving  their 
homes  must  go  southward  over  their  re- 
spective streets  to  Twenty-Fourth  street. 
These  streets  are  so  deep  that  wagons  and 
vehicles  must  move  southwardly  downhill; 
they  cannot  move  northward. 

The  proposed  changes  in  grade  in  Twenty- 
Third  and  in  the  intersecting  streets  are  rela- 
tively slight  from  Southwest  boulevard  west- 
ward until  Mercier  street  is  reached.  Here, 
the  proposed  grade  practically  meets  the 
present  grade.  From  this  point  proceeding 
west,  Tv/enty-Thlrd  street,  as  proposed,  will 


decline  toward  New  Brook  street  on  a  grade 
of  3.17  per  cent.;  whereas,  the  present  sur- 
face of  Twenty-Third  street  rises  gradually, 
going  west  from  Mercier  street,  and  the  in- 
tersecting streets  now  conform  to  it,  so  that 
the  greatest  divergence  between  the  present 
and  proposed  grades  are  at  the  extreme  west 
end  near  Fairmont  and  Terrace.  One  of  the 
appellants  named  Doarn  owns  the  property 
extending  from  Terrace  to  Fairmont,  on  the 
south  side  of  Twenty-Third  street,  except  25 
feet  at  the  alley  Intersection.  The  cut  in 
Twenty-Third  street  at  Terrace  place  will  be 
25.4  feet,  whilst  the  cut  at  Fairmont  avenue 
on  its  east  line  will  be  41.1  feet,  on  its  west 
line  42.6,  and  at  the  alley  between  Fairmont 
and  New  Brook  street  the  cut  will  be  44.7 
feet.  The  cuts  in  front  of  property  on  Ter- 
race and  Fairmont  avenue  adjacent  to 
Twenty-Third  street,  when  the  grade  of 
those  streets  Is  brought  down  to  meet  the 
new  grade  of  Twenty-Third  street,  will  be 
correspondingly  severe.  The  ordinance  pro- 
vides for  deep  cuts  on  Fairmont  avenue  and 
Terrace  place,  but  easy  grades  to  both  Twen- 
ty-Third and  Twenty-Fourth  streets.  The 
verdict  and  judgment  established  the  deep 
cut  in  Twenty-Third  street,  but  by  a  finding 
that  the  damages  exceeded  the  beneiits  abro- 
gated the  grading  at  Fairmont  and  Terrace  so 
as  to  connect  with  Twenty-Third  street, 
without  providing  for  easier  access  from 
Twenty-Fourth.  This  having  been  done,  ap- 
pellants' property  will,  they  contend,  be  shut 
off  from  the  outside  world,  if  the  judgment  Is 
affirmed;  and  that  the  property  of  one  of  the 
appellants  (Doam's)  will  be  on  the  edge  of  a 
canyon,  25.4  feet  deep  at  the  east  end  of  bis 
property  and  41.1  feet  deep  at  the  other,  if 
the  regrading  of  the  intersecting  streets 
promised  him  be  withheld. 

The  purpose  of  the  proposed  widening  of 
Twenty-Third  street  was  to  afford  an  ap- 
proach to  a  high  line  viaduct  to  be  construct- 
ed between  Kansas  City,  Mo.,  and  Kansas 
City,  Kan. 

After  the  resolution  was  adopted,  upon 
which  the  ordinance  providing  for  this  im- 
provement was  based,  notice  was  published, 
describing  the  proposed  Improvement  and  in- 
viting property  owners  Interested  to  exam- 
ine the  plans  of  the  proceedings  and  present 
their  views  thereon.  A  public  hearing  for 
that  purpose  was  held  In  the  office  of  the 
board  of  public  works,  and  was  attended  by 
appellants  and  others.  The  plans  revealed 
that,  while  Twenty-Third  street  would  suffer 
a  great  cut  at  the  west  end,  Fairmont,  Ter- 
race, and  the  other  intersecting  streets  were 
to  be  brought  down  to  meet  the  new  Twenty- 
Third  street  grade,  and  that  increased  and 
facilitated  means  of  ingress  to  and  egress 
from  appellants'  property  would  be  afforded, 
and  on  easier  grades.  While  adjacent  prop- 
erty would  be  left  substantially  higher  than 
the  new  street  grade,  the  new  traffic  way 
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would  ImproTe  the  ingress  and-  egress  by 
Twenty-Third  street  and  Increase  the  utility 
of  Twenty-Fourth  street  by  reducing  the 
grades  and  making  them  easier;  and  Fair- 
mont and  Terrace  Streets  would  become  two- 
way  streets  instead  of  one-way  streets,  as 
now.  After  examination,  the  board  of  public 
works  adopted  a  resolution  approving  plans 
for  the  grading  of  Twenty-Third  street,  as 
widened,  and  of  the  intersecting  streets,  "all 
as  one  general  improvement  to  be  known  as 
the  Twenty-Third  Street  Jraffi^^  ^,^^;L„  ,„  Nhowing  that  the  Twenty-Third  Street  Traffic 

Each   of    the   appellants    filed    his    claim   in     ^^^  ^^^  ^    na/*«««ifv.    thaf  th-.  nrnnn«^    ^a. 


writing,  setting  out  that  the  building  of  this 
traffic*  way  and  the  change  in  grade  of  inter- 
secting streets,  as  provided  in  said  ordinance 
and  plans,  would  cause  his  property  to  be 
damaged,  etc. 

Kansas  City  introduced  in  evidence  Ordi- 
nance No.  28181,  the  maps  and  plats  filed 
with  it,  the  bond  ordinance,  and  the  judgment 
record  in  the  cause  filed  in  the  circuit  court 
of  Jackson  county,  Mo.»  at  Kansas  City, 
styled: 

"In  the  matter  of  determining  the  validity  of 
ordinance  of  Kansas  City,  Missouri,  No.  2S181, 
approved  November  4,  1916,  and  the  proposed 
tax  lien  thereunder  for  the  cost  of  grading 
Twenty-Third  street,  as  widened  from  the  east 
line  of  New  Brook  street  to  the  east  line  of 
Jefferson  street" 

This  case  was  filed  concurrently  with  Ordi- 
nance No.  28181,  and  bears  the  next  succeed- 
ing number  in  the  clerk's  office.  It  was 
brought  under  the  provisions  of  section  28 
of  Article  8,  of  the  Charter  of  Kansas  City, 
of  1909,  which  provides  that,  after  the  pas- 
sage of  the  ordinance  for  constructing  a  via- 
duct and  an  approximate  estimate  of  the  cost 
of  the  work,  the  city  shall  file  a  proceeding 
in  the  circuit  court  in  its  name  against  the 
respective  owners  of  property  chargeable  with 
the  cost  of  the  improvement,  /  This  ordinance 
was  passed  and  approved,  and  the  approxi- 
mate estimate  of  the  cost  of  the  work  made. 
It  defines  aftd  sets  forth  the  limits  of  the 
benefit  district,  and  closes  with  a  prayer  that 
the  court  find  and  determine  the  validity  of 
that  ordinance  and  as  to  whether  or  not  the 
respective  tracts  of  land  in  the  benefit  dis- 
trict shall  be  charged  with  the  lien  of  the 
work. 

This  validity-testing  ordinance  case  came 
on  before  the  court  for  hearing  January  3, 
1917,  several  days  before  the  trial  of  this 
case  began,  and  a  judgment  was  entered 
which,  among  other  things,  recited  that — 

"The  court  finds,  orders,  and  adjudges  that 
Ordinance  of  Kansas  City  No.  28181,  approved 
November  4,  1916,  entitled:  An  ordinance  to 
Open,  widen  and  establish  Twenty-Third  street 
from  the  east  line  of  New  Brook  street  to  the 
westerly  line  of  Southwest  boulevard  and  con- 
demning the  necessary  land  therefor ;  providing 
for  and  authorizing  the  work  of  grading  and 
regrading  Twenty-Third  street,  Fairmont  ave- 
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nue,  Terrace  street,  etc.,  is  in  all  respects 
valid  and  legal;  and  that  tfie  work  be  done 
in  the  manner  and  to  the  extent  provided  in 
said  ordinance  and  a  contract  for  said  work, 
and  that  the  same  be  paid  for  in  special  tax 
bills  was  expressly  authorized." 

The  judgment  further  provided  that  the 
proposed  lien  of  the  special  tax  bills  for  said 
work  should  be  a  valid  lien  against  the  prop- 
erty assessed  to  pay  for  said  work. 

Oral  testimony  was  offered  by  Kansas  City, 


Way  was  a  necessity;  that  the  proposed  de- 
pression in  Fairmont  avenue,  to  meet  the 
new  grade,  will  make  cuts  in  front  of  private 
property  on  Fairmont,  ranging  from  less  than 
one  foot  near  Twenty-Fourth  street  to  40 
feet  at  Twenty-Third  street,  and  on  Terrace 
street  26.8  feet  at  Twenty-Third,  tapering  out 
to  nothing  near  Twenty-Fourth  street 

Each  claim  for  damages  by  change  of  grade 
was  given  a  number  and  considered  In  con- 
nection with  the  street  upon  which  the  tract 
abutted.  If  a  tract  was  on  the  corner  of 
Twenty -Third  street  and  one  of  the  intersect- 
ing streets,  it  had  two  numbers  and  was  con- 
sidered in  connection  with  Twenty-Third 
street  as  well  as  such  intersecting  street. 
The  city  introduced  real  estate  expert  ap- 
praisers who  inspected  the  various  pieces 
of  property  Involved.  These  expert  witnesses 
agreed  that  lots  on  Terrace  and  Fairmont 
avenue  would  sustain  damages  by  the  pro- 
posed change  in  grade  in  Twenty-Third  street 
and  the  intersecting  street,  caused  by  this  Im- 
provement. They  also  testified  that  the  dam- 
ages would  be  $24,288^53  to  claimants  on 
Fairmont  avenue,  and  $21,020.62  to  those  on 
Terrace  street. 

Appellants'  witnesses  estimated  the  dam- 
ages at  $65,032.70,  and  explained  the  reasons 
therefor,  that,  unless  the  intersecting  streets 
were  graded  as  planned  in  the  improvement, 
the  approaches  to  appellants*  lots  would  be 
destroyed. 

The  following  instructions  given  by  the 
court  are  complained  of: 

Instruction  No.  6  told  the  jury  that  they 
were  to  write  13  separate  verdicts  in  the 
case. 

Instructions  10  and  13  told  them  they  must 
separately  assess  the  benefits  arising  from 
each  particular  improvement. 

Instructions  Nos.  14  and  15  told  the  jury 
that,  if  the  total  benefits  from  the  proposed 
grading  of  any  of  the  intersecting  streets 
do  not  equal  in  dollars  and  cents  the  amount 
of  damage  to  the  lots  on  such  side  street,  the 
jury  need  proceed  no  further  as  to  such  In- 
tersecting street,  except  to  so  report  to  the 
court  as  to  such  intersecting  streets. 

Instructions  Nos.  16  and  17,  in  effect,  told 
the  jury  that  only  the  property  abutting  on 
Twenty-Third  street  might  recover  damages 
from  the  grading  of  that  street. 

The  Jury  made  findings  of  damages  and 


Digitized  by  LjOOQIC 


114 


214  SOUTHWESTERN  REPORTER 


(Ma 


benefits  as  to  each  feature  of  the  improvement 
specified  in  the  ordinance  except  as  to  the 
damages  from  the  grading  of  Fairmont,  Ter- 
race, Holly,  and  East  streets,  and  found  that 
the  damages  exceeded  the  benefits  upon  each 
of  such  streets.  No  damages  w^re  awarded 
claimants  on  such  four  intersecting  streets, 
the  effect  being  to  leave  the  improvement  of 
such  streets  out  of  the  proceeding  entirely, 
but  to  sanction  and  approve  all  other  features 
of  the  proposed  improvement 

Claimants  owning  property  on  Madison, 
Summit,  Monitor,  Bellevlew,  West  Prospect, 
Circle,  and  MJercier  streets,  where  the  chang- 
es were  relatively  slight,  were  awarded  dam- 
ages, and  the  work  ordered  in  the  ordinance 
was  authorized  to  be  done;  but  the  remaining 
four  cross  streets  were  left  as  before. 

Appellants  contend:  (1)  That  the  improve- 
ment being  "one  general  public  improve- 
ment," must  stand  or  fall  as  such;  (2)  that 
the  charter  and  ordinance  required  the  jury 
to  ascertain  and  report  the  damages  caused 
to  appellants*  property  by  the  improvement 
as  a  whole,  and  forbade  a  sev^erance  of  the 
improvement  into  parts;  (3)  that  the  judg- 
ment was  not  responsive  to  the  charter,  to 
Ordinance  No.  28181,  nor  to  the  resolutions 
of  the  board  of  public  works,  and  the  court 
therefore  was  without  jurisdiction  to  render 
it;  (4)  the  city  and  property  owners  in  the 
benefit  district  were  estopped  to  question  the 
validity  of  any  portion  of  Ordinance  No. 
28181,  because  of  the  previous  judgment,  to 
which  specific  reference  has  been  made  in 
this  statement  These  contentions,  to  which 
may  be  added  the  objections  to  instructions 
given,  embody  appellants'  assignments  of 
error. 

[1]  I.  Appellants  insist  that  Ordinance  No. 
28181,  with  its  accompanying  documents,  up- 
on which  this  controversy  centers,  constitutes 
the  petition  in  this  case;  and  that  but  one 
cause  of  action  was  therein  stated,  which 
consisted  of  the  contemplated  improvement 
as.  an  entirety.  This  conclusion,  although 
somewhat  figurative  in  form,  is  not  foreign 
to  a  practical  interpretation  of  the  ordinance 
and  finds  support  in  City  of  Tarkio  v.  Clark, 
186  Mo.  285,  85  S.  W.  329,  In  which  the  facts 
were  not  dissimilar  to  those  at  bar,  and  the 
Issues  were  sufficiently  parallel  to  render  the 
ruling  at  least  persuasive.  Whether  it  be 
or  not,  the  provisions  of  the  ordinance  in- 
terpreted in  the  light  of  the  purpose  of  .the 
improvement  will  enable  it  to  be  determined 
whether  its  provisions  are  to  be  construed 
together  as  component  parts  of  a  harmonious 
whole  or  as  separable  powers  which  may  be 
enforced  or  abandoned,  as  the  tribunal  em- 
powered to  execute  them  may  determine. 
The  ultimate  purpose  of  the  Improvement 
was  the  establishment  of  a  traffic  way  or 
great  artery  of  transit  between  the  two  ad- 
jacent cities.  The  munlcix)al  assembly  clear- 
ly cognizant  of  the  purpose  in  view,  in  fram- 


ing the  ordinance,  employed  terms  therein 
comprehensive  of  the  territory  to  be  affected 
and  specific  as  to  the  streets.  It  was  there- 
fore not  the  improving  of  Twenty-Third 
street,  and  in  addition  any  of  the  Intersecting 
streets,  less  than  the  entire  number  enumer- 
ated, that  was  to  constitute  a  compliance 
with  the  ordinance,  but  of  Twenty-Third 
street,  and  all  other  intersecting  streets 
named.  To  illustrate,  the  ordinance  provided 
that  eleven  intersecting  streets  should  be 
graded  or  regraded  so  as  to  constitute  ap- 
proaches to  the  proposed  traffic  way.  The 
verdict  and  judgment  of  the  circuit  court 
eliminated  four  of  these,  to  wit,  Fairmont 
avenue,  Terrace  place,  and  Holly  and  East 
streets.  This  constituted  but  a  partial  en- 
forcement of  the  ordinance,  in  that  it  con- 
strued its  provisions,  not  as  constituting  one 
improvement,  but  as  being  separable,  and 
capable  of  enforcement  by  plecem^,  at  the 
discretion  of  the  court  The  ordinance,  meas- 
ured by  every  rule  of  construction,  which  in- 
cludes not  only  its  evident  purpose,  but  its 
context  and  subject-matter,  was  not  thus  in- 
tended to  be  enforced.  If  the  intersecting 
streets  named  could  be  omitted,  then  all  of 
same  could  have  been  omitted;  that  it  was 
Intended,  therefore,  that  the  separate  im- 
provements comprised  in  the  ordinance^hould 
constitute  an  entirety  seems  beyond  question. 
This  being  true,  the  circuit  court  had  no 
authority  to  receive  a  verdict  or  render  a 
judgment  which  ignored  any  of  the  essentials 
of  the  ordinance  required  to  be  included 
therein.  As  applied  to  the  facts  at  bar,  the 
court  could  not  in  the  ascertaining  of  dam- 
ages and  benefits  eliminate  from  its  consid- 
eration the  four  intersecting  streets  named. 

Section  16  of  article  6,  Charter  of  Kansas 
City  1909,  set  forth  in  the  statement,  under 
which  it  was  sought  to  ascertain  the  dam- 
ages and  benefits,  has  been  construed  in  Kan- 
sas City  V.  Woerishoeffer,  249  Mo.  1,  155  S. 
W.  779,  as  authorizing  an  omnibus  proceeding 
such  as  was  rendered  necessary  by  Ordinance 
No.  28181,  where  the  purpose  was  to  form  one 
general  public  improvement 

Statutes  of  other  states,  similar  in  their 
material  features  to  that  at  bar,  have  been 
upheld  which  provide  for  a  combination  in 
(Hie  proceeding  of  distinguishable  public  im- 
provements. 

In  Wells  V.  Street  Commissioners,  187 
Mass.  451,  455,  73  N.  E.  554,  there  was  a 
petition  to  quash  special  benefits  on  account 
of  the  widening  and  extension  of  Summer 
and  Cove  streets,  and  the  construction  of 
the  South  Terminal  Station  in  Boston,  under 
a  special  statute  combining  those  improve- 
ments. The  court  upheld  the  assessment,  say- 
ing: 

"The  conBtitutionality  of  the  statute  was  con- 
sidered and  affirmed  in  Sears  v.  Street  Com- 
missioners, 180  Mass.  274  [62  N.  E.  397,  62  L. 
R.  A.  144].     We  are  all  of  opinion  that  the 
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Legislature,  in  deaBng  with  the  benefits  by  the 
amotint  of  which  the  aasessment  should  be  lim- 
ited, well  might  treat  the  changes  in  the  streets 
and  the  construction  of  the  station  as  parts 
of  a  single  public  improvement  constituting  one 
joint  enterprise,  bringing  special  and  peculiar 
benefits  to  the  estates  in  the  yicinity/' 

In  Re  Third,  Fourth  and  Fifth  Avenues,  49 
Wash.  118,  94  Pac.  loc.  dt.  1078.  similar  to 
the  instant  case,  where  the  streets  named 
were  in  one  proceeding  ordered  improved  by 
widening  and  cutting,  it  was  stated : 

"Another  point  urged  by  appellants  is  that  it 
was  not  lawful  for  the  council  to  combine  in 
one  ordinance  and  as  one  improvement,  two 
improvements  so  different  from  each  other  as 
the  widening  feature  and  the  change  of  grade 
feature  of  this  ordinance.  We  think  this  con- 
tention is  not  well  taken.  The  ordinance  re- 
lates to  a  unified  subject,  the  improvement  of 
certain  streets,  and  it  is  immaterial  that  such 
subject  is  capable  of  subdivision.  Appellants 
argue  that,  in  levying  the  assessment,  no  lot 
should  be  assessed  for  any  part  of  the  widening 
except  such  as  is  benefited  by  the  widening,  and 
then  only  the  amount  of  its  benefit  from  that 
source.  We  think  each  lot  should  bear  its  share 
of  the  expense  to  the  extent  of  the  resultant 
benefits  received  by  it  from  the  improvement 
considered  as  an  entirety.  The  widening  and 
also  the  change  of  ^rade  are  simply  elements 
which  enter  into  the  reasoning  by  which  the 
final  result  is  reached  when  fixing  the  amount 
of  benefits  to  each  \oV* 

In  City  of  Springfield  t.  Oreen,  120  111.  loo. 
dt  27a,  11  N.  E.  262,  whidi  was  a  proceeding 
proTlding  for  the  pavement  of  a  large  num- 
ber of  streets  and  alleys,  the  Illinois  Su- 
preme Court  said : 

''The  ordinance  is  also  assailed  on  the'  ground 
that  it  embraces  more  than  one  improvement. 
We  do  not  think  this  ia  true,  in  point  of  fact 
While  many  streets  and  parts  of  streets  are  em- 
braced in  the  scheme  of  improvement  adopted 
by  the  dty,  yet  we  regard  them  all  as  but  parts 
of  the  same  improvement  The  city  au^ori- 
ties,  in  adopting  the  ordinance,  must  have  found, 
as  a  matter  of  fact,  that  these  streets  and  parts 
of  streets  were  so  similarly  situated,  with  re- 
spect to  the  improvement  proposed  to  be  made, 
aa  to  justify  treating  them  as  parts  of  a  com- 
mon enterprise  and  single  improvement,  and 
from  the  record  before  us  we  think  they  are 
justified  in  doing  so." 

A£  illuminative  of  the  same  doctrine  under 
a  different  state  of  facts,  see  City  of  Bloom- 
ington  V.  Reeves,  177  111.  loc.  dt  168,  52  N. 
E.  278. 

The  ruling  of  this  court  is  apposite,  in 
Shaffner  v.  City  of  St  Louis,  31  Mo.  264, 
based  as  it  is  upon  facts  similar  to  those  at 
bar,  and  holding  that  a  Jury  in  ascertaining 
damages  and  benefits  shall  be  limited  to  the 
ordinance  auUiorizing  the  improvement.  The 
court's  opinion,  expressed  with  that  direct- 
ness chaxmcteristic  of  the  style  of  Judge 
Scott,  the  writer,  is,  so  fiar  as  pertinent  to 
the  isane  here  involved,  as  follows: 


"The  proceedings  were  eommenoed  under  one 
ordinance  directing  the  street  to  be  opened,  and 
before  they  were  finished  the  lines  of  that  street 
were  altered  by  another  ordinance,  and  yet  the 
proceedings,  though  in  conformity  to  the  latter 
ordinance,  were  continued  under  the  original 
notice  which  required  them  to  be  under  the 
former  one.  In  a  matter  of  this  kind,  where 
all  the  owners  of  the  property  benefited  by  the 
opening  of  a  street  are  to  be  taxed,  it  is  im- 
possible for  the  courts  to  ascertain  how  the 
variation  of  the  line  of  the  street  will  affect 
them.  We  cannot  say  that  the  alteration  was 
not  a  material  one;  the  drcumstances  forbid 
it.  Somb  who  might  have  acquiesced  in  the 
street  as  originally  established  would  have  ob- 
jected, perhaps,  had  they  been  aware  of  the 
change.  The  history  of  this  proceeding  shows 
how  unwise  it  is  to  depart  one  iota  from  the  law 
in  condemning  property  for  public  use,  when  a 
few  of  the  neighlx>rs  are  by  the  law  compelled 
to  pay  for  the  property  condemned.  The  seeds 
of  litigation  in  such  cases  will  be  sown  broad- 
cast, where  any  ground  is  given  for  the  opinion 
that  the  requisite  legal  steps  have  not  been 
taken  in  order  to  condemn  the  property  and  to 
assess  the  benefits.  We  are  of  the  opinion  that, 
after  the  line  of  the  street  as  originally  estab- 
lished had  been  changed  by  an  ordinance  passed 
subsequently  to  the  beginning  of  the  proceedings 
to  condemn  private  property  for  public  use  and 
to  assess  benefits,  the  mayor  could  not  proceed 
under  the  original  notice,  but  the  proceeding 
first  commenced  should  have  been  abandoned 
and  a  proceeding  de  novo  should  have  been  had 
under  another  notice  such  as  Ib  required  by  the 
amended  charter.  The  judgment  is  reversed. 
The  other  judges  concur." 

The  Woerishoeffer  Case,  249  Mo.  loc.  dt. 
81,  155  S.  W.  779,  heretofore  referred  to,  dis- 
tinguishes the  Shaffner  Case,  but  not  in  re- 
gard to  the  ruling  doctrine  announced  in  the 
latter,  that  proceedings  which  deprive  an 
owner  of  his  property  must  be  conducted  in 
strict  conformity  vrtth  the  act  which  author- 
izes them,  and  if  not  so  ccmducted  they  are 
void. 

In  Leach  v.  Carglll,  60  Mo.  316,  yve  held 
that  proceedings  of  the  Aature  here  involved 
were  in  Invitum,  purely  statutory,  and  hence 
to  be  strictly  construed.  Further,  confirma- 
tory of  this  ruling,  we  held  in  St.  Louis  v. 
Koch,  169  Mo.  loc.  dt  591,  70  S.  W.  143,  that 
every  material  requirement  of  the  statute 
authorizing  such  proceedings  must  be  strictly 
complied  with.  It  will  suffice  in  the  face  of 
the  facts,  as  construed  in  the  light  of  the 
cases  dted,  to  say  that  Ordinance  No.  28181 
did  not  contemplate  in  the  construction  of 
the  traffic  way  the  improvement  of  Twenty- 
Third  street  to  the  exclusion  of  the  improve- 
ment of  the  intersecting  streets  named. 

[2]  II.  The  court,  in  giving  Instruction  6, 
in  effect,  told  the  jury  that  they  should 
•*write  or  cause  to  be  written  13  separate 
verdicts  as  to  the  damages  and  benefits,  one 
for  each  proposed  improvement.  These  sepa- 
rate verdicts  may,  when  written,  be  bound 
together,"  ete.    This  was  misleading.    There 
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were  not  thirteen  ^  separate  improTements. 
Tbere  was  but  one  general  improvement  as 
specified  in  article  6,  f  16,  of  the  Charter  and 
in  the  title,  and  in  section  11  of  Ordinance 
28181.  While  this  constituted  but  a  misdi- 
rection as  to  the  mechanical  preparation  of 
the  verdict,  it  was  nevertheless  error. 

[3]  Instruction  numbered  10,  given  by  the 
court,  told  the  Jury : 

'*Tbat  the  damages  and  benefits,  if  any,  from 
the  grading  of  Twenty-Third  street  and  each 
of  the  intersecting  streets  proposed  in  this  pro- 
ceeding, must  be  considered  and  determined  sep- 
arately by  the  jury,  as  to  each  of  such  streets." 

Under  the  construction  placed  upon  the 
ordinance  authorizing  this  improvement,  this 
instruction  was  calculated  to  mislead  the 
jury.  It  was  immaterial  what  the  benefits 
might  be  from  a  particular  part  of  the  gen- 
eral improvement. 

In  Re  Third,  Fourth  and  Fifth  Avenues, 
40  Wash.  109,  118,  94  Pac.  1075,  1078,  con- 
struing a  charter  provision  similar  to  ours, 
the  Supreme  Court  of  Washington  held: 

**That,  in  levying  the  assessment,  no  lot 
shoald  be  assessed  for  any  part  of  the  widening 
except  such  as  is  benefited  by  the  widening,  and 
then  only  the  amount  of  its  benefit  from  that 
source.  We  think  each  lot  should  bear  its  shace 
of  the  expense  to  the  extent  of  the  resultant 
benefits  received  by  it  from  the  improvement 
considered  as  an  entirety.  The  widening  and 
also  the  change  of  grade  are  simply  elements 
which  enter  into  the  reasoning  by  which  the 
final  result  is  reached  when  fixing  the  amount 
of  benefits  to  ^ch  lot'* 

The  improvement  in  the  instant  case  was 
an  entirety  so  far,  at  least,  as  it  related  to 
the  change  of  the  grade  of  Twenty-Third 
street  and  Its  intersecting  streets.  If  any 
part  of  such  grading  was  illegal,  the  whole 
must  faiL  As  was  held  in  City  of  Blooming- 
ton  V.  Reeves,  177  111.  168,  52  N.  E.  278,  if  the 
conditions  precedent  had  all  been  complied 
with,  the  improvement  would  have  stood  as  a 
whole  and  the  grading  benefits  to  pay  the 
grading  damages  assessed  as  a  whole,  be- 
cause of  the  character  of  the  improvement. 
As  to  the  benefits  assessed  to  pay  the  dam- 
ages awarded  for  the  lands  taken  in  the  con- 
demnation proceeding,  the  charter  and  the 
ordinance  in  this  case  provide  that  they  may 
be  paid  in  10  annual  installments;  while  the 
benefits  assessed  to  pay  the  damages  award- 
ed for  the  change  of  the  grade  of  the  various 
streets,  must  be  paid  in  60  days  from  the 
confirmation  of  the  verdict.  Owing  to  the 
different  times  of  payment  fixed  for  each,  the 
amounts  of  the  two  different  benefit  assess- 
ments cannot  be  mixed  and  assessed  as  a 
whole,  but  must  be  kept  separate  by  the  Jury 
in  rendering  its  verdict  and  judgment  there- 
on entered  accordingly  by  the  trial  court 

To  a  like  effect  was  the  ruling  in  Alden  v. 
City  of  Springfield,  121  Mass.  27,  a  proceed- 


ing to  revise  a  special  assessment  because  of 
a  street  opening,  where  the  court  said : 

"The  question  was  as  to  the  benefit  to  the 
petitioner's  land  by  the  whole  construction  of 
the  street,  and  the  petitioner  had  no  right  to 
introduce  evidence  as  to  the  benefit  resulting 
from  any  particular  piece  of  work  done  in  the 
course  of  such  construction." 

In  Lincoln  v.  City  Com.,  176  Mass.  210,  57 
N.  E.  356,  which  was  a  proceeding  to  quash 
a  special  assessment  for  constructing  a  sys- 
tem of  sewers  and  establishing  building  lines 
in  the  city  of  Boston,  in  estimating  the  spe- 
cial benefits,  the  whole  improvement  was 
taken  as  one,  instead  of  separating  the  items. 
The  court  said : 

"The  statute  seems  to  contemplate  the  course 
which  was  adopted,  so  that  strictly  the  question 
would  be,  perhaps,  whether  the  statute  could 
not  authorize  it  But  if  we  assume  the  stat- 
ute to  be  neutral,  the  question  is  whether  it 
can  be  said  as  a  matter  of  law  that  the  com- 
missioners were  not  warranted  in  finding  street, 
sewer,  and  building  lines  all  to  be  portions  of 
one  improvement.  We  are  of  opinion  that  they 
were  warranted  in  their  finding.  The  different 
elements  are  combined  in  the  unity  of  a  single 
though  complex  design." 

[4]  Instruction  numbered  U,  complained 
of,  is  as  follows  : 

"The  jury  are  instructed  that  they  are  the 
sole  judges  of  the  credibility  of  the  testimony 
offered  in  the  case  and  the  credit  which  sbonld 
be  given  the  testimony  of  any  witness  who 
has  testified  in  the  case,  and  the  jury  are  not 
bound  to  accept,  against  their  own  judgment 
and  conviction,  the  Statement  or  statements  of 
any  witness  in  the  case  as  to  damage  or  benefit 
to  property  from  the  proposed  improvement** 

In  80  far  as  this  instmction  may  attempt 
to  authorize  the  jury  to  exercise  their  own 
judgment  in  the  finding  of  a  verdict  free 
from  any  connection  with  the  evidence,  it  is 
error  and  in  conflict  with  the  rule  announced 
in  Re  Sixth  Street,  Kansas  City,  y.  Morris» 
207  S.  W.  503. 

[6]  It  is  complained  that  error  was  com- 
mitted in  the  giving  of  sub-paragraphs  2  and 
3  of  instruction  13,  which  are  as  follows : 

"(2)  The  court  instructs  the  jury  that  they 
have  no  right  to  assess  any  lot  or  parcel  of  land, 
in  the  prescribed  benefit  district,  to  pay  for 
any  of  the  proposed  street  improvements,  ex- 
cept  for  such  of  said  street  improvements,  if 
any,  as  will  actually  benefit  the  particular  lot 
or  parcel  of  land  assessed  by  the  jury. 

"(3)  And  the  jury  are  instructed  that  they 
have  no  right  to  assess  any  greater  sum  against 
any  lot  or.  parcel  of  land  in  the  prescribed 
benefit  district  than  it  will  be  actually  benefited 
by  the  particular  improvement  for  which  the  ju- 
ry assesses  the  same." 

These  subdivisions  are  contrary  to  the  spiiv 
it  and  intent  of  article  6,  f  18^  of  the  Charter, 
and  section  11  of  Ordinance  No.  28181  niiidi 
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was  Intended  to  unite  all  of  tbese  elements  of 
improvement  into  one  proceeding. 

As  contended  by  appellants,  a  single  im- 
provement cannot  be  dissected  and  the  bene- 
fits assessed  or  withheld  according  to  techni- 
cal reasoning,  but  must  be  assessed  in  view 
of  the  fact  that  the  various  elements  are 
united  in  a  single  improvement. 

The  refinements  of  reason  cannot  split  a 
"general  Improvement"  into  unbeneflcial 
parts ;  and  no  attempt  should  be  made  to  ac- 
credit any  on.e  portion  of  this  Improvement 
with  benefits  apart  from  the  others,  except 
to  separate  the  grading  benefits  from  the  con- 
demnation benefits,  as  above  stated. 

[61  Instructions  14  and  15  contain  the  same 
objection  and  will  be  considered  together. 
They  read  as  follows: 

"(14)  If  the  jury  shall  consider  and  determine 
that  the  total  benefits  from  the  proposed  grad- 
ing of  any  of  the  intersecting  streets  do  not 
equal,  in  dollars  and  cents,  the  amount  of  dam- 
age to  the  lots  on  such  side  street,  then  the  jury 
need  proceed  no  further  as  to  such  intersecting 
street,  except  to  so  report  to  the  court  as  to 
such  intersecting  street  or  streets,  if  any. 

"  (15)  If  the  jury  shall  consider  and  determine 
that  the  total  benefits  from  the  proposed  grad- 
ing of  Twenty-Third  street  do  not  equal,  in  dol- 
lars and  cents,  the  amount  of  damage  to  the  lots 
abutting  on  Twenty-Third  street,  then  the  jury 
need  proceed  no  further,  except  to  so  report  to 
the  court  as  to  said  Twenty-Third  street/' 

These  instructions  are  subject  to  the  criti- 
cisms heretofore  stated,  as  applicable  to  oth- 
er instructions,  and  are  contrary  to  the  law 
governing  cases  of  this  character.  They  con- 
travene the  last  sentence  of  the  instruction 
numbered  1,  which  properly  told  the  Jury  that 
they  were  "not  at  liberty  to  pass  on  the  ques- 
tion as  to  whether  there  is  a  public  necessity 
for  the  proposed  proceeding,  that  being  a  mat- 
ter within  the  discretion  of  the  common  coun- 
cil, which  has  already  been  determined."  In 
other  words,  the  court  announced  in  this  in- 
struction that  the  improvement  was  necessa- 
ry as  a  matter  of  law,  while  instructions  14 
and  15,  in  effect,  told  the  Jury  that  they 
might  find  that  portions  of  the  improvements 
were  not  needed  sufficiently  to  require  paying 
for  them. 

In  a  former  instruction,  the  Jury  had  been 
given  the  whole  law  on  the  question  of  dam- 
ages exceeding  benefits,  and  told  that,  if  all 
of  the  damages  should  exceed  the  benefits, 
they  should  go  no  further,  but  report,  etc. 
Instructions  14  and  15,  therefore,  conflicted 
therewith,'  and  relieved  the  Jury  of  the  ne- 
cessity of  finding  that  all  of  the  benefits  tak- 
en together  exceeded  all  of  the  damages  tak- 
en together  and  authorized  the  Jury  to  ignore 
any  part  of  the  improvement. 

[71  Instructions  16  and  17  contain  the  same 
error,  and  will  be  considered  together.  They 
read: 

"(16)  The  jury  are  instructed  that  the  only 
property  entitled  to  damages,  if  any,  for  the 


grading  of  Twenty-Third  street,  is  the  prop- 
erty abutting  thereon,  and  that  the  property 
situated  upon  the  intersecting  streets  in  this 
proceeding,  not  abutting  on  said  Twenty-Third 
street,  is  not  entitled  to  any  damages,  if  any, 
occasioned  to  such  property  by  such  grading  of 
said  Twenty-Third  street. 

"(17)  The  court  instructs  the  jury  that  the 
owners  of  lands  on  the  intersecting  streets,  not 
abutting  on  Twenty-Third,  street,  are  not  en- 
titled to  any  damage  they  may  sustain  by  the 
proposed  cut  on  Twenty-Third  street." 

Appellants  contend  that  these  instructions 
involve  a  misapprehension  of  the  meaning 
and  purpose  of  the  charter  and  ordinance 
provisions,  as  applied  to  the  case  at  bar. 

The  charter,  art.  6,  §  16,  gave  authority  for 
the  improvement  in  this  case  of  Twenty-Third 
street  with  intersecting  streets  for  the  pur- 
pose of  opening,  grading,  regrading,  and  the 
building  of  viaducts  or  tunnels,  and  Ordi- 
nance No.  28181  stated  that  it  was  drawn 
under  authority  of  said  article  and  section. 
The  charter  and  ordinance  made  Twenty- 
Third  and  the  intersecting  streets  one  for  the 
purpose  of  the  improvement,  and  the  authori- 
ties whl<*h  hold  that  the  benefits  need  not  be 
accredited  to  any  particular  part  of  the  Im- 
provement must  be  deemed  to  decide  that 
the  issue  is  whether  the  complainant's  prop- 
erty is  damaged  by  the  improvement  as  a 
whole.  The  authority  of  the  charter  cannot 
be  dissipated  and  the  ordinance  frustrated  by 
instructions  based  upon  the  immaterial  issue 
of  whether  property  abutting  upon  the  pro- 
posed improvement  is  damaged  by  one  part 
of  the  improvement  or  another. 

The  land  of  all  of  the  appellants  was  and 
will  be  affected  by  this  general  improvement. 
The  improvement,  under  the  limitations  stat- 
ed, is  an  entirety.  If  any  part  of  same  dam- 
ages* appellants,  they  are  entitled  to  recover. 

These  instructions,  therefore,  are  mislead- 
ing and  submit  an  issue  not  presented  by  the 
pleadings. 

[81  Appellants  contend,  and  the  facts  show, 
that,  after  the  cutting  down  of  Twenty-Third 
street,  appellants  cannot  bring  vehicles  to 
their  houses  from  the  north  via  Twenty-Third 
street,  because  of  the  deep  cut,  and  cannot 
bring  them  from  the  south  because  of  the 
steep  grade.  Fairmont  and  Terrace  will  be- 
come cul-de-sacs,  and  appellants'  property 
isolated ;  that  these  streets  will  be  to  all  es- 
sential purposes  vacated;  that  appellants 
have  an  easement  in  the  access  to  their 
property  which  this  Judgment  erroneously  de- 
stroys without  compensation. 

Glaessner  v.  Brewing  Ass'n,  100  Mo.  508, 13 
S.  W.  707,  was  a  suit  brought  to  enjoin  the 
Anhe\iser-Busch  Brewing  Association  from 
constructing  and  maintaining  a  railroad  on, 
over,  and  across  Broadway,  Seventh,  and 
Ninth  streets  in  St  Louis,  which  run  north 
and  south.  The  track  was  to  be  laid  between 
Dorcas  and  Arsenal  streets,  which  run  east 
and  west    Plaintiff's  property  was  70  or  75 
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feet  north  of  the  proposed  railroad  and  on  the 
west  side  of  Broadway.  His  complaint  was 
that  the  railroad  diverted  travel  from  the 
front  of  his  premises  and  interfered  with  his 
easement  of  ingress  and  egress.  The  court 
held  that  plaintiff  was  entitled  to  a  perma- 
nent injunction,  saying: 

"That  the  public  travel  will  and  must  be 
greatly  obstructed  is  clear,  and  if  such  an  ordi- 
nance as  this  is  to  be  upheld  there  is  no  telling 
where  such  municipal  legislation  will  end.  The 
trust  reposed  in  the  city  of  St.  Louis  to  regu- 
late the  use  of  the  streets  is  for  the  purpose 
of  keeping  them  open  and  free  to  all,  and  we  can 
,  but  conclude  that  the  ordinance  in  question  vio- 
lates that  trust  and  is  void. 

"The  city  having  no  rightful  authority  to  en- 
act the  ordinance,  the  switch  tracks  constructed 
thereunder  on  the  public  highway  would  be  a 
public  nuisance;  and  in  order  for  the  plaintiff 
to  maintain  this  injunction  he  must  show  some 
special  injury  over  and  above  the  general  injury 
to  the  public.  Some  of  the  evidence  offered  by 
the  defendant  is  that  the  construction  of  the 
switch  will  not  decrease  the  value  of  the  plain- 
tiffs property.  On  the  other  hand,  it  is  alleged 
and  shown  that  plaintiff's  property  is  within 
75  feet  of  the  proposed  crossing,  and  the  weight 
of  the  evidence  is  that  these  proposed  crossings 
will  have  the  effect  to  divert  the  travel  to  streets 
west  of  the  brewery,  and  thereby  decrease  the 
value  of  the  plaintifiTs  property,  and  take  away 
some  of  the  trade  which  he  at  this  time  enjoys. 
The  evidence  satisfied  the  trial  court,  and  it 
satisfies  us  that  plaintiff  will  suffer  an  injury 
which  entitles  him  to  maintain  this  suit.  The 
judgment  is  affirmed.     AU  concur." 

In  Downing  v.  Corcoran,  112  Mo.  App.  645, 
87  S,  W.  114,  plaintiff  brought  suit  to  enjoin 
defendant  from  placing  and  maintaining  ob- 
structions in  a  certain  private  road  so  Chat 
plaintiff's  free  use  of  the  road  was  interfered 
with.  The  parties  both  required  a  way  to  the 
public  road.  The  plaintiff  made  use  of  a  pass- 
way,  and  afterwards,  at  the  instance  of  de- 
fendant, it  was  converted  into  a  private  road 
and  became  free  to  the  use  of.  the  public ;  but 
defendant  prevented  its  use  by  obstructions. 
The  Kansas  City  Court  of  Appeals  held  plain- 
tiff entitled  to  the  injunction  ,saying: 

"In  support  of.  his  objection  to  the  conclu- 
sions of  the  trial  court,  defendant  states  sev- 
eral correct  propositions  of  law  and  cites  au- 
thority in  connection  therewith;  but  we  are 
clear  that  the  facts  of  the  case  leave  them 
without  just  application.  It  is  contended  that 
plaintiff  is  not  entitled  to  connection  with  a 
public  highway  at  every  point  along  his  line. 
That  may  be  granted,  especially  if  having  con- 
nection at  every  point  would  inconvenience  some 
other  person.    But  here,  plaintiff  had  a  right 


to  reasonably  convenient  points  of  connection, 
and  it  was  wrong  in  defendant  without  excuse 
or  right  to  prevent  his  use  of  such  points,  not- 
withstanding there  possibly  may  have  been 
other  places  where  defendant  could  have  gotten 
through." 

In  Putnam  v.  Boston  &  Providence  R.  R., 
182  Mass.  351-353,  65  N.  B.  790,  792,  the  law 
is  thus  stated: 

"It  never  has  been  held  that  one  whose  access 
to  a  general  system  of  public  streets  in  a  city 
or  town  is  entirely  cut  off  suffers  only  the  same 
kind  of  damage  by  the  discontinuance  of  a  street 
as  one  of  the  public  who  is  merely  obliged  to 
travel  further  through  public  streets  to  reach 
his  destination.  So  to  hold  would  be  ,to  ex> 
tend  too  far  the  doctrine  previously  stated  in 
this  opinion,  which  as  now  established  some- 
times causes  hardship,  although  it  rests  oi. 
sound  principles  and  generally  accomplisheb 
justice.  •  ♦  ♦  We  know  of  no  adjudication, 
nor  of  any  sound  principle  that  precludes  the 
petitioners  from  recovering  such  damages  as 
they  suffered  from  the  deprivation  of  access 
from  their  property  to  the  public  streets  as  a 
necessary  result  of  the  change  ordered  by  the 
aldermen^  It  will  seldom  happen  that  the  exe- 
cution of  such  an  order  will  cut  off  access  in 
all  directions  to  the  public  streets  of  a  city, 
which  before  had  been  enjoyed  as  an  attribute 
of  the  property.  When  it  does  happen,  in  the 
case  in  which  the  statute  makes  compensation 
for  damages,  such  damages  are  recoverable." 

The  rulings  of  our  own  and  of  other  courts, 
upon  the  effect  of  the  vacation  of  a  street  af- 
fording access  to  property,  may  be  epitomized 
in  the  general  rule  announced  in  1  Lewis  on 
Em.  Dom.  (3d.  Ed.)  §  206,  and  section  123,  p. 
190,  that  the  owner  of  property  thus  affected 
has  a  right  of  access  in  both  directions  which 
extends  as  far,  at  least,  as  the  next  connect- 
ing highway.  A  like  doctrine  is  announced  in 
2  Elliott  on  Roads  and  Streets  (3d  Ed.)  f 
1181,  and  cases.  The  owner's  remedy,  when 
derived  of  such  a  right,  has  been  clearly  de- 
fined by  this  court  in  the  following  cases: 
Gorman  v.  R.  R.,  255  Mo.  483,  164  S.  W.  509; 
Press  V.  Penny,  242  Mo.  98,  145  S.  W.  458; 
Rude  V.  St  Louis,  93  Mo.  413,  6  S.  W.  257. 

Cases  pro  and  con  are  cited  in  the  briefs  of 
opposing  counsel.  We  have  reviewed  these 
with  some  degree  of  care,  reaching  tlie  con- 
clusion that  error  was  committed  by  the  trial 
court  in  its  rulings  herein;  and  that  this 
case  should  be  reversed  and  remanded,  to  be 
proceeded  with  as  herein  indicated. 

It  is  so  ordered. 

All  concur ;  BOND,  C.  J.,  in  result 

WOODSON,  J.,  absent 
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ABRAMOWITZ  v.  UNITED  RYS.  CO. 
ST.  LOUIS.    (No.  18467.) 

(Supreme  Court  of  Missonri,  Division  No.  1. 

June  2,  1919.    Rehearing  Denied 

July  9,  1919.) 

3.  TBIAL  ^=»253(4)— IWSTBUCTIOW&— Iqwobino 

Ibsxtes. 
In  an  action  against  a  street  railway  for 
damages  in  a  collision  between  defendant's  car 
and  plaintiffs  wagon,  plaintiff  alleging  and  in- 
troducing evidence  of  a  yiolation  of  a  speed  or- 
dinance and  a  vigilant  watch  ordinance  and 
conunon-law  negligence,  the  court  erred  in  in- 
Btructing  "that,  if  you  find  and  believe  from 
the  evidence  that  at  the  time  it  was  first  appar- 
ent to  the  motorman  ♦  ♦  ♦  that  the  plain- 
tiff was  in  dangev  of  being  struck  *  •  • 
it  was  then  too  late  for  said  motorman  •  •  ♦ 
to  stop  said  car,  by  the  exercise  of  ordinary 
care,  and  thereby  avert  the  collision,  then  plain- 
tiff is  not  entitled  to  recover." 

2.  Stbeet  Raixboads  id=>91— Vioilanck. 

Under  the  vigilant  watch  ordinance  of  St. 
Louis,  requiring  motormen  to  keep  a  vigilant 
watch,  and  to  stop  in  the  shortest  time  pos- 
sible, a  street  railway  is  liable  for  injuries  in 
a  collision  with  a  vehicle,  if  the  motorman 
was  negligent  in  either  respect,  and  such  neg- 
ligence was  the  proximate  cause  of  the  collision. 


Appeal  from  St  Louis  Circuit  Court ;  Wil- 
liam M.  Kinsey,  Judge. 

Action  by  Max  Abramowitz  against  the 
United  Railways  Ck>mpany  of  St.  Louis. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.    Reversed  and  remanded. 

This  action  was  brouglit  by  appellant  to 
tlie  October  term,  1912,  of  the  circuit  court 
aforesaid  to  recover  $15,000  as  damages,  on 
account  of  personal  injuries  alleged  to  have 
been  sustained  on  May  27,  1912,  resulting 
from  a  collision  between  a  wagon  driven  by 
plaintiir  and  a  car  of  respondent  The  case 
was  tried  upon  appellant's  second  amended 
petition,  which  described  the  collision,  as 
having  taken  place  on  above  date  while 
plaintiff  was  crossing  Wash  street,  from  the 
south  to  the  north  side  of  same,  at  the 
point  where  Selby  place  runs  north  from 
Wash  street  The  latter  runs  substantially 
east  and  west,  while  the  former  runs  north 
and  south.  The  defendant  maintained  a  dou- 
ble track  on  Wash  street  where  the  accident 
occurred.  Cars  traveling  from  east  to  west 
passed  over  the  north  track,  and  those  trav- 
eling from  west  to  east  passed  over  the  south 
track. 

The  petition  charged:  (1)  That  defendant 
was  guilty  of  negligence  in  operating  its  car 
at  an  excessive,  reckless,  and  negligent  rate 
of  speed,  without  giving  any  signals  or  warn- 
ing of  its  approach ;  (2)  that  it  was  guilty  of 
negligence  in  violating  the  10-mile  speed  or- 
dinance of  said  city  at  the  time  of  said  col- 


(tl4  S.W.) 

lision;  (3)  that  it  was  guilty  of  negligence 
in  violating  the  vigilant  watch  ordinance  of 
said  city,  which  required  defendant's  serv- 
ants to  keep  a  vigilant  watch  for  vehicles  on 
the  tracks  or  moving  towards  them,  and  fail- 
ed on  the  first  appearance  of  danger  to  plain- 
tiff's vehicle  to  stop  the  car  in  the  shortest 
time  and  space  possible ;  (4)  that  it  was  neg- 
ligent in  violating  an  ordinance  of  said^dty 
which  prohibited  the  car  which  injured 
plaintiff  from  passing  a  car  on  the  south 
track  at  or  near  the  place  of  accident,  at  a 
rate  of  speed  exceeding  3  miles  per  hour, 
and  which  required  the  motorman  in  control 
of  said  car  to  ring  a  warning  gong  or  bell. 
The  answer  contained  a  general  denial,  with 
a  plea  of  contributory  negligence.  The  re- 
ply is  a  general  denial. 

Evidence.  The  testimony  as  to  the  rate  of 
speed  the  car  was  traveling  at  time  of  ac- 
cident was  conflicting.  Plaintiff  testified  that 
It  was  running  30  or  35  miles  per  hour.  Sam 
Wallerstein  testified  that  the  motorman  went 
very  fast;  that  after  the  car  hit  plaintiff  it 
ran  from  Selby  place  almost  to  Sixteenth 
street,  a  distance  of  about  80  or  S5  feet 
CJharles  C.  McCarthy,  the  motorman  in 
charge  of  car  which  struck  plaintiff,  testified 
that  he  was  going  at  a  speed  of  between  8 
and  9  miles  per  hour.  Edmund  G.  Rldgeway, 
one  of  defendant's  witnesses,  testified  that 
Just  before  the  accident  the  car  was  going 
12  to  15  miles  per  hour. 

The  above  covered  in  substance  the  testi- 
mony in  regard  to  rate  of  speed  of  the  car 
at  time  of  accident. 

Defendant's  counsel  admitted  at. the  trial 
that  respondent  wa^  the  owner  of  the  car 
which  collided  with  plaintiff,  and  that  it  was 
operating  same  at  time  of  accident.  It  was 
also  admitted  that  the  10-mile  ordinance  of 
the  city  of  St  Louis,  Mo.,  covered  the  streets 
where  said  accident  occurred. 

In  regard  to  the  vigilant  watch  and  al- 
leged failure  to  stop  the  car  in  the  shortest 
time  and  place  possible,  the  plaintiff  testi- 
fied that,  when  he  reached  the  north  track, 
he  saw  the  car  at  Fifteenth  street,  a  half 
block  away.  Witness  Smith  places  this  dis- 
tance at  from  140  to  150  feet. 

Sam  Wallerstein  testified  as  follows: 


"The  motorman  went  very  fast,  and  when  he 
got  within  about  10  feet  he  could  not  stop.  He 
struck  the  wagon,  and  the  car  ran  on.  He 
could  not  stop  it  any  more.  He  didn't  do  any- 
thing before  the  car  stmck.  He  didn't  see  me 
as  I  was  waving  my  hand.  I  did  not  see  the 
motorman  do  anything  with  the  wheel  or  the 
brakes  on  the  mechanism  of  the  car." 


He  also  testified  tiiat  no  bell  or  gong  was 
sounded  on  the  car  which  struck  plaintiff. 
This  witness  says  he  was  standing  on  the 
corner  of  Selby  place  and  on  west  side  of 
Wash  street  when  the  accident  occurred. 


^Ssa¥oT  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Dlgeats  and  Indexes 
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Alvln  H.  Scbureman,  a  witness  for  de- 
fendant, testified: 

*'I  saw  the  driver  the  very  moment  he  came 
out  from  behind  the  car.  ♦  •  ♦  I  should 
say,  as  I  am  able  to  judge  distaaces,  that  this 
horse  was  about  40  feet  from  the  car  when  I 
first  saw  it;  that  is  purely  a  relative  proposi- 
tion. •  ♦  ♦  When  I  first  saw  this  horse,  I 
think  the  front  ends  were  almost  together ;  that 
is,  the  front  end  of  the  east-bound  car  and  the 
front  end  of  the  west-bound  car  were  almost 
opposite  each  other,  very  nearly  so.  The  horse 
appeared  a  car  length  ahead,  a  little  bit  more 
than  that"  • 

W.  P.  Smith  testified  that  the  cars  in  use 
on  Wash  street  were  about  48  feet  in  length. 
He  gave  it  as  his  opinion  that  the  car  in 
controversy  could  have  been  stopped  within 
35  feet  at  time  of  accident  if  it  had  been 
running  10  miles  per  hour. 

There  was  testimony  tending  to  show  that 
the  car  struck  the  right  hind  wheel  of  plain- 
tiff's wagon,  turned  the  latter  over,  and 
threw  him  out. 

Plaintiff  also  offered  In  evidence  the  10* 
mile  speed  ordinance  and  vigilant  watch  or- 
dinance of  the  city  of  St.  Louis,  which  will 
be  referred  to  hereafter. 

As  the  errors  assigned  by  appellant  relate 
to  the  action  of  the  trial  court  in  giving,  re- 
fusing, and  modifying  instructions,  we  have 
not  deemed  it  necessary  to  set  out  all  the 
testimony,  but  only  so  much  as  is  necessary 
to  show  tliat  the  appellant  produced  sub- 
stantial evidence  at  the  trial  relating  to  the 
matters  covered  by  the  instructions  here- 
after considered. 

The  Jury  returned  a  verdict  for  defendant, 
and  Judgment  was  entered  accordingly. 
Plaintiff  filed  a  motion  for  a  new  trial,  which 
was  overruled,  and  the  cause  duly  appealed 
by  him  to  this  court 

Henderson  &  Henderson  and  Frumberg  & 
Russell,  all  of  St  Louis,  for  appellant 

T.  E.  Francis  and  R.  E.  Blodgett,  both  of 
St  Louis,  for  respondent 

RAILEY,  C.  (after  stating  the  facts  as 
above).  [1]  L  The  court,  at  the  instance  of 
defendant,  and  over  the  objection  of  plain- 
tiff, gave  to  the  Jury  instruction  numbered 
2,  which  reads  as  follows: 

"The  court  instructs  the  Jury  that,  if  you  find 
and  believe  from  the  evidence  that  at  the  time 
it  was  first  apparent  to  the  motorman,  or 
would  have  been  apparent,  to  a  reasonably  pru- 
dent motorman  under  like  or  similar  circum- 
stances, that  the  plaintiff  was  in  danger  of  be- 
ing struck  by  the  westbound  car,  it  was  then 
too  late  for  said  motorman  of  said  west-bound 
car  to  stop  said  car,  by  the  exercise  of  ordinary 
cqre,  and  thereby  avert  the  collision,  then  lilnin- 
tiff  is  not  entitled  to  recover  and  your  verdict 
must  be  for  defendant." 

The  petition  charges  a  violation  of  the 
10-miIe  speed  ordinance,  a  violation  of  the 


vigilant  watch  ordinance,  and  likewise 
cliarges  common-law  negligence.  As  shown 
by  the  previous  statement,  plaintiff  offered 
substantial  testimony  in  support  of  each  of 
above  charges  of  negligence.  This  instruc- 
tion, in  legal  effect,  said  to  the  Jury,  You 
may  believe  from  the  evidence  that  the  car 
which  injured  plaintiff  at  the  time  of  and 
Immediately  before  the  injury  was  negligent- 
ly being  run  at  25  or  30  miles  per  hour,  that 
the  vigilant  watch  ordinance  was  at  the 
time  being  violated,  and  that  defendant  was 
then  guilty  of  common  law  negligence;  yet, 
if  the  car  could  not  have  been  stopped,  while 
running  at  above  speed,  in  time  to  have 
avoided  plaintiff's  injury,  the  latter  is  not 
entitled  to  recover,  although  plaintiffs  in- 
juries might  have  been  a^*olded  had  the  car 
been  run  at  10  miles  or  less  per  hour. 

The  very  purpose  of  the  10-mile  speed  or- 
dinance, among  other  things,  is  to  require 
the  carrier  to  slow  down  at  street  crossings, 
where  danger  is  to  be  apprehended,  in  or- 
der that  the  car  may  be  under  -control,  and 
danger  to  those  lawfully  upon  the  street 
crossing  be  avoided.  The  Jury  may  have  be- 
lieved from  the  evidence  in  this  case  that 
the  car  at  the  time  of  the  collision  was  trav- 
eling 20  or  30  miles  per  hour;  that.  If  the 
car  at  that  time  had  been  traveling  at  the 
rate  of  10  miles  or  less  per  hour,  plaintiff's 
injury  might  have  been  avoided;  yet,  with 
the  above  instruction  confronting  them,  they 
were  directed  to  ignore  the  alleged  prior  neg- 
ligence of  defendant  in  bringing  about  such 
result  by  nmnlng  its  car  at  an  unlawful  rate 
of  speed. 

The  instruction  as  given,  in  our  opinion,  is 
clearly  erroneous,  and  has  been,  in  princi- 
ple at  least,  repeatedly  condemned  by  th» 
appellate  courts  of  this  state.  Eppstein  v. 
Mo.  Pac.  Ry.  Co.,  197  Mo.  720,  94  S.  W.  967; 
Moore  v.  St  Louis  Transit  Co.,  194  Mo.  1^ 
92  S.  W.  390;  Keonig  v.  Union  Depot  Ry. 
Co.,  173  Mo.  69S-724,  73  S.  W.  637;  Klock- 
enbrink  v.  St  L.  &  M.  R.  Ry.  Co.,  172  Ma 
678-^89,  72  S.  W.  900;  Maher  v.  Atl.  &  Pac. 
R.  R.,  64  Mo.  267;  Chappell  v.  United  Rail- 
ways Co.,  174  Mo.  App.  136,  156  S.  W.  819; 
Williams  v.  Railroad,  149  Mo.  App.  loc.  dt 
489,  131  S.  W.  115;  Abbott  v.  Elevated  Ry. 
Co.,  121  Mo.  App.  682,  97  S.  W.  198;  Mur- 
rell  V.  Railroad,  105  Mo.  App.  88-94,  79  S. 
W.  505. 

[2]  2.  As  the  case  will  have  to  be  reversed 
and  remanded  on  account  of  defendant's  in- 
struction 2,  supra,  we  deem  it  proper  to- 
briefly  express  our  views  of  the  law  rent- 
ing to  the  vigilant  watch  ordinance.  We  are 
of  the  opinion  that  the  use  of  the  conjonc- 
tlve  "and"  in  the  modified  instruction  given 
by  the  court  of  its  own  motion  was  improp- 
er. It,  in  legal  effect,  required  the  Jury,  un- 
der the  vigilant  watch  ordinance,  to  find 
that  the  motorman  failed  to  comply  with 
both  requirements  of  said  ordinance.  In 
other  words,  if  the  motorman,  in  violation  of 
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said  ordinance,  had  been  negligently  looking 
around  in  the  car,  Instead  of  looking  toward 
the  crossing,  and  while  running  in  this 
manner  did  not  see  plaintiff  in  time  to  stop 
the  car  before  hitting  him,  it  would  have 
precluded,  by  Its  terms,  a  verdict  for  plain- 
tilf.  While  the  vigilant  watch  ordinance  en- 
joins upon  the  motorman  the  observance  of 
both  the  requirements  thereof,  yet,  if  he  is 
negligent  In  either  respect,  and  such  negli- 
gence should  become  the  proximate  cause  of 
an  injury  to  a  person  lawfully  on  the  cross- 
ing, a  right  of  action  might  arise,  regardless 
of  the  other  requirement  of  said  ordinance. 

3.  Counsel  in  their  respective  briefs  have 
cited  and  quoted  from  numerous  authorities 
in  this  state  in  support  of  their  contentions. 
We  do  not  deem  it  necessary  to  enter  into 
an  extended  disaission  of  these  cases.  We 
are  satisfied  with  the  conclusions  heretofore 
reached,  and  are  of  the  opinion  that  the  trial 
court  will  have  no  difficulty  in  properly  dis- 
posing of  the  case  upon  a  retrial  of  same. 

We  accordingly  reverse  and  remand  the 
cause  on  account  of  the  errors  aforesaid. 

BROWN,  O.,  concurs. 

PER  CUSRIAM.  The  foregoing  opinion  of 
RAILBT,  C,  is  adopted  as  the  opinion  of 
the  court  BLAIR,  P.  J.,  and  GRAVES,  J., 
concur.     BOND,  J.,  concurs  in  the  result. 


STATE  ex  rcl.  PETERS  v.   REYNOLDS  et 
al..  Judges.    (No.  21831.) 

(Supreme  Court  of  Missouri,  Divisibn  No.  2. 
July  5,  1910.) 

1.  CoiTBTS  «=>231(4)— Decisions  of  Coubt  or 

APPEALe—CONFLICTINO     DECISION     OF     SU- 
PREME  COUBT. 

In  order  that  record  of  Court  of  Appeals  in 
a  given  case  may  be  quashed  by  the  Supreme 
Court  on  certiorari,  the  opinion  in  such  case 
must  have  announced  some  general  principle  of 
law  contrary  to  the  latest  announcement  of 
the  Supreme  Court  upon  the  subject,  or  on  a 
given  state  of  facts  must  have  announced  and 
applied  some  condnsion  of  law  contrary  to  a 
conclusion  of  the  Supreme  Court  on  a  similar 
state  of  facts. 

2.  Carbiebs  ^=»327— Pebsonal  Iwjxtbt— Iw- 
viTEE— Necessity  of  Exebgibe  op  Case. 

That  one  struck  by  a  train  while  crossing 
tracks  on  station  premises  was  an  invitee  and 
had  gone  there  for  the  purpose  of  taking  a  train 
clid  not  relieve  him  from  the  necessity  of  exer- 
cising ordinary  care. 

3-  CouBTS  ^=>231(4)— Decision  of  Interme- 
diate Coubt— Review  by  Cbbtiobabi. 
Decision  of  Court  of  Appeals  relating  to 
the  subject  of  contributory  negligence  Md  not 


in  conflict  with  decisions  of  Supreme  Court  so 
as  to  justify  the  issuance  of  a  writ  of  certiorari. 

Certiorari  proceedings  by  the  State  of  Mis- 
souri, on  the  relation  of  Martin  C.  Peters, 
administrator  of  the  estate  of  William  O. 
Peters  deceased,  against  Hon.  George  D. 
Reynolds  and  others.  Judges.    Writ  quashed. 

Blodgett  &  Rector,  of  St.  Louis,  for  relator. 
W.  F.  Evans,  E.  T.  Miller,  and  A.  P.  Stew- 
art, all  of  St.  Louis,  for  respondents. 

WHITE,  C.  This  is  an  action  in  which 
relator  seeks  by  certiorari  to  review  the  deci- 
sion of  the  St.  Louis  Court  of  Appeals  and 
quash  the  Judgment  of  said  court  in  the  case 
of  Martin  C.  Peters,  Administrator  of  the  Es- 
tate of  William  O.  Peters,  Respondent,  v. 
James  W.  Lusk,  et  al..  Receivers  of  the  St 
Louis  &  San  Francisco  Railroad  Company, 
Appellants. 

William  O.  Peters  was  run  upon  and  killed 
at  Valley  Park,  Mo.,  by  a  passenger  train 
operated  on  the  St.  Louis  &  San  BYancisco 
Railroad  track,  while  said  property  was  in 
charge  of  the  receivers.  His  administrator 
recovered  judgment  in  the  circuit  court  of 
the  city  of  St.  Louis  in  the  sum  of  $3,500. 
The  case  was  appealed  to- the  St.  Louis  Court 
of  Appeals,  where  on  the  first  hearing  the 
judgment  was  affirmed  on  condition  that  the 
plaintifT  remit  $1,500.  Afterwards  a  motion 
for  rehearing  filed  by  appellants  in  said  court 
was  sustained,  and  a  second  opinion  deliver- 
ed, In  which  the  judgment  of  the  circuit 
court  w^  reversed.  It  is  this  second  opinion 
and  judgment  of  said  court  which  it  is  sought 
by  this  proceeding  to  quash. 

It  was  held  by  the  St.  Louis  Court  of  Ap- 
peals that  the  defendant  was  negligent  in 
operating  the  train  by  which  Peters  was 
killed,  but  that  Peters  himself  was  guilty  of 
such  negligence  contributing  to  his  death 
that  his  administrator  ought  not  to  recover. 
The  question  of  the  defendant's  negligence 
being  eliminated,  there  is  presented  here  for 
consideration  only  the  question  of  the  alleged 
contributory  negligence  and  the  announce- 
ment of  the  law  in  respect  thereto  by  the  St 
Louis  Court  of  Appeals,  in  which,  it  is  alleg- 
ed in  the  petition  for  the  writ  of  certiorari, 
the  said  court  has  failed  to  follow  the  law  as 
laid  down  in  numerous  decisions  of  this  court. 

The  opinion  of  the  St  Louis  Court  of  Ap- 
peals in  the  case  is  reported  in  206  S.  W. 
250,  where  a  complete  statement  of  the  facts 
and  the  reasons  for  the  judgment  are  set 
forth.  For  convenience  we  quote  from  the 
opinion  such  facts  as  are  pertinent  to  the 
Issue  presented  here. 

"The  St  Louis  &  San  Francisco  Railroad 
Company  maintained  a  depot  at  Valley  Park. 
The  depot  which  was  then  in  use  was  situated 
on  the  north  side  of  their  tracks,  while  on  the 
south  side  of  the  tracks  there  was  la  the  course 
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of  erection  a  new  station  building  located  near- 
ly opposite  the  old  depot.  The  space  between 
these  two  station  buildings  is  referred  to  as  a 
'cinder  plateau.'  From  the  south  there  is  a 
street  which  runs  up  to  the  new  depot  building 
almost  parallel  with  the  west  line  thereof.  This 
street  turns  abruptly  at  the  new  station,  and 
rims  west  parallel  with  the  Frisco  tracks  lor  a 
distance  of  100  yards  or  more,  and  then  turns 
north,  crossing  the  tracks.  From  the  point 
where  this  street  thus  turns  to  the  north  a 
cinder  path  extended  north  to  the  tracks,  pass- 
ing near  to  and  west  of  the  new  station.  Tick- 
ets could  only  be  bought  at  the  old  station,  so 
that  one  coming  from  the  south  had  to  walk 
along  the  cinder  path  and  then  cross  the  cinder 
plateau  traversed  by  defendants'  tracks  in  or- 
der to  reach  the  old  station." 

Peters  went  to  the  station  at  Valley  Park 
for  the  purpose  of  taking  a  train  for  St 
Louis.  The  facts  in  relation  to  that  are  thus 
stated  by  the  Court  of  Appeals : 

"It  may  be  inferred  from  the  record  that  the 
deceased  had  expected  to  take  this  local  train 
to  St.  Louis,  and  had  proceeded  from  that 
part  of  the  town  which  lies  south  of  the  tracks 
north  along  the  street  and  cinder  path  above 
mentioned  to  the  station  grounds,  and  that  he 
was  struck  near  and  perhaps  a  little  distance 
west  of  the  new  station  while  attempting  to 
cross  the  main  tracks  in  order  to  reach  the 
station  or  platform  on  the  north  side.  His  body 
was  found  lying  6  or  8  feet  north  of  the  track 
on  which  the  express  was  operated,  and  near  a 
mail  crane  said  to  be  situated  about  15  or  20 
yards  west  of  the  new  station." 

The  opinion  then  goes  on  to  show  that  the 
train  from  St.  Louis  approached  at  a  high 
rate  of  speed,  but  that  its  headlight  shone 
down  the  track  brilliantly,  so  that  the  coming 
of  the  train  was  plainly  discernible  anywhere 
from  200  yards  to  a  quarter  of  a  mile  away. 
As  to  the  demeanor  of  the  deceased  as  the 
train  approached,  the  court  further  eluci- 
dates the  facts,  and  concludes  as  follows : 

'*Thu8  Peters,  the  deceased,  according  to  the 
testimony  of  his  own  witnesses,  was  seen  stand- 
ing at  the  southwest  corner  of  the  new  building 
at  the  same  time  when  these  same  witnesses 
who  saw  him  testified  they  saw  the  rays  from 
the  electric  pilot  light  of  the  engine  shining 
between  the  old  depot  and  the  new  station  house. 
Considering  only  the  testimony  favorable  to 
plaintiff,  what  Peters  did  from  tiiat  moment  on 
until  he  met  his  death  a  few  second  later  we  do 
not  know.  Certain  it  is,  however,  that  in  that 
brief  interval  he  got  upon  the  main  tracks  of 
the  railroad.  To  have  done  so,  the  deceased 
must  in  some  manner  have  passed  through  the 
open  space  from  the  north  line  of  the  new  sta- 
tion house  to  the  south  rail  of  the  main  track 
(a  distance  of  15  to  20  feet)  before  he  came 
into  actual  danger,  and  yet  while  traversing  that 
distance,  by  the  most  casual  glance  to  the  east, 
if  the  testimony  of  hia  own  witnesses  ia  to  be 
believed,  he  could  have  seen  the  rays  of  light 
from  the  headlight  of  the  approaching  loco- 
motive streaming  down  the  tracks  and  between 
the  two  depots,  and  each  step  that  he  took  which 


brought  him  closer  to  the  nearest  rail  of  the 
main  tracks  also  brought  within  his  view  the 
tracks  to  the  east  for  a  greater  distance." 

The  court  then  reaches  this  conclusion: 

"We  must  rule  that,  even  though  the  deceased 
was  an  invitee  and  upon  station  grounds,  it 
was  nevertheless,  under  all  the  facts  and  cir- 
cumstances in  this  case,  the  duty  of  the  de- 
ceased to  look  for  an  approaching  train  after 
he  got  into  the  clearing  between  the  two  station 
buildings  and  before  passing  onto  the  main 
track.  And  as  was  said  in  the  case  of  Vande- 
ventcr  v.  BaUroad  (Sup.)  177  S..W.  834  (a 
case  much  similar  to  the  one  before  us,  in  that 
the  deceased  was  killed  on  station  grounds, 
though  that  point  was  not  raised  in  the  case): 
That  which  he  (the  deceased)  could  have  learn- 
ed by  the  exercise  of  ordinary  care  under  such 
circumstances  will  be  imputed  to  him  as  a 
known  fact'  Viewing  the  facts  as  disclosed  by 
this  record  as  we  dOj  the  deceased,  at  the  time 
and  place  of  the  accident,  was  guilty  of  negli- 
gence directly  contributing  to  his  death." 

[1]  I.  Under  its  latest  rulings  this  court  is 
not  to  determine  whether  the  St  Lonis  Court 
of  Appeals  erred  in  its  application  of  rules 
of  law  to  the  facts  in  the  record  before  it, 
but  only  whether  In  announcing  the  law  of 
the  case  upon  the  facts,  as  stated  in  its  opin- 
ion It  failed  to  follow  the  last  previous  ruling 
of  this  court.  Majestic  Mfg.  Co.  v.  Reynolds 
et  aL,  186  S.  W.  1072 ;  State  ex  rel.  v.  Stur- 
gis,  208  S.  W.  458,  loc.  dt  462 ;  State  ex  rel. 
V.  Robertson,  264  Mo.  671,  672, 175  S.  W;  610. 
In  order  that  the  recprd  of  a  Court  of  Ap- 
peals in  a  given  case  niay  be  quashed  by  this 
court  on  certiorari,  the  opinion  in  such  case 
must  have  announced  some  general  principle 
of  law  contrary  to  the  latest  announcement 
of  this  court  upon  the  subject  or  on  a  given 
state  of  facts  must  have  announced  and  ap- 
plied some  conclusion  of  law  contrary  to  a 
conclusion  of  this  court  on  a  similar  state  of 
facts. 

Relator  has  not  dted  any  decision  of  this 
court  where  a  general  rule  of  law  has  been 
announced  contrary  to  anything  announced 
in  the  opinion.  Numerous  cases  are  dted  to 
the  effect  that  when  the  facts  are  disputed, 
or  when  undisputed  facts  admit  of  different 
constructions,  that  is,  when  reasonable  minds 
might  differ  as  to  an  Inference  to  be  drawn 
from  undisputed  fads,  a  question  for  the 
jury  is  presented.  Mauerman  v.  Siemerts,  71 
Mo.  loc.  dt.  104;  Norton  v.  Ittner,  56  Mo. 
351;  Baird  v.  Citizens'  Railway  Co.,  146  Mo. 
265,  48  S.  W.  78;  Lamb  v.  Mo.  Pac  B,  B.  Co., 
147  Mo.  loc.  dt.  186,  48  S.  W.  659,  51  S.  W, 
81.  There  Is  nothing  in  the  opinion  stating  a 
rule  contrary  to  that  general  prindple.  On 
the  other  hand,  the  Court  of  Appeals  bases 
its  conclusion  that  the  plaintiff  was  negligent 
upon  the  evidence  offered  by  plaintiff  himself. 

II.  Relator  further  asserts  that  Peters,  at 
the  time  of  crossing  the  tracks  for  the  pur- 
pose of  purchasing  a  ticket  at  the  old  statlon» 
had  a  right  to  assume  that  the  servants  and 
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agents  operating  tbe  trains  on  the  railroad 
track  would  exercise  ordinary  care  for  the 
safety  of  persons  coming  upon  the  ground  by 
invitation  for  that  purpoaa  Belator  has  dt- 
«d  no  case  where  that  rule  Is  applied  so  as 
to  excuse  want  of  a^ention  to  obvious  con- 
ditions on  the  part  of  a  peraon  about  to  cross 
a  railroad  track.  The  general  proposition  is 
osually  applied  to  specific  facts;  for  Instance, 
where  it  is  the  custom  to  stop  a  street  car 
before  a  crossing  It  may  be  presumed  by  one 
approaching  the  track  that  such  car  will  be 
stopped  in  aecordance  with  the  custom^  or 
one  approaching  a  street  railway  track  or  a 
railroad  track  has  a  ri^t  to  assume  that  a 
car  or  train  approaching  will  not  move  at  a 
faster  rate  of  speed  than  the  one  prescribed 
by  ordinance,  and  may  act  in  accordance 
with  such  presumption.  Moon  y.  St  Louis 
Transit  Co.,  237  Mo.  425, 141  S.  W.  870,  Ann. 
Cas.  1913A,  183;  Bckhard  v.  St  Louis  Tran- 
sit Co.,  190  Mo.  693,  89  S.  W.  602;  Rlska  v. 
Union  Depot  R.  B.  Co.,  180  Mo.  168,  79  S.  W. 
445;  Percell  v.  Railroad,  126  Mo.  App.  43, 
103  S.  W.  116;  Gratiot  v.  Mo.  Pac.  Ry.  Co.,, 
116  Mo.  450,  21  S.  W.  1094.  In  aU  those 
cases  some  specific  violation  of  duty  or  of  a 
custom  by  defend^t  company  is  considered, 
and  it  is  held  that  a  pedestrian  may  presume 
and  act  upon  the  presumption  that  there  will 
be  no  such  violation,  but  that  the  usual  and 
regular,  or  prescribed,  method  will  be  fol- 
lowed. 

Also  in  each  of  such  cases  there  was  an 
absence  of  actual  knowledge  of  the  failure  of 
duty ;  that  is,  the  pedestrian  who  acted  upon 
such  presumption  either  could  not  see  or 
hear  the  approaching  train,  or  was  in  such 
position  that  he  would  likely  misjudge  its 
rate  of  speed.  The  particular  negligent  acts 
of  defendant  in  this  case  complained  of,  and 
probably  found  by  the  jury,  were  the  alleged 
failure  to  sound  a  warning-  and  running 
through  at  an  excessive  rate  of  speed.  There 
is  nothing  in  this  case,  as  the  facts  are  set 
out  in  the  opinion,  to  show  that  the  deceased 
bad  reason  to  believe  that  the  train  would 
run  at  a  rate  of  speed  less  than  that  at  which 
it  was  running,  or  that  the^e  was  any  partic- 
ular rate  of  speed  at  which  he  could  expect 
it  to  move.  He  was  a  railroad  brakeman  by 
profession,  and  knew  that  he  was  crossing 
a  main  track  where  the  trains  were  likely  to 
pass.  The  case  is  very  similar  in  its  facts  to 
several  cases  determined  by  this  court.  Van- 
deventer  v.  C.  &  A.,  177  S..W.  833;  Laun  v. 
BaUroad,  216  Mo.  loc.  cit  578, 116  S.  W.  553; 
BoUison  V.  Railroad,  252  Mo.  loc.  cit  542, 
543,  160  S.  W.  994;  Keele  v.  Railroad,  258 
Mo.  78,  79,  167  S.  W.  433. 

In  none  of  the  cases  cited  by  relator,  in 
which  a  person  killed  or  injured  was  held  to 
be  not  negligent,  are  the  facts  similar  to  the 
facts  here.  Green  v.  Missouri  Pacific  R.  It 
Co.,  192  Mo.  142,  143,  90  S.  W.  805;  Bauer  v. 
Kansas^Padflc  R.  R.  Co.,  69  Mo.  loc.  dt.  223; 
O'Connor  v.  Mo.  Pac.  R.  R,  Co.,  94  Mo.  loc. 
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cit  157,  7  S.  W.  106,  4  Am.  St  Bep.  364; 
Crawford  v.  Stockyards  Co.,  215  Mo.  loc.  dt 
414,  114  S.  W.  1057;  Petty  v.  Hannibal  & 
St  Joe  Ry.  Co.,  88  Mo.  loc.  dt  318.  In  the 
case  of  Langan  y.  Railroad,  72  Mo.  892,  loc. 
dt  396,  relied  upon  by  relator,  plaintiff  was 
struck  while  walking  upon  the  platform  at  a 
station  by  a  bumper  on  the  engine  which  ex- 
tended 18  inches  from  the  side.  There  ^s 
nothing  in  the  facts  in  that  case  to  show  that 
the  plaintiff  observed,  or  had  any  reason  to 
know,  that  the  engine  was  approaching.  The 
case  of  Johnson  v.  Railroad,  259  Mo.  loc.  cit. 
546,  547, 168  S.  W.  713,.  also  dted  and  relied 
upon  by  relator.  Is  where  the  person  struck 
and  injured  in  crossing  a  track  appeared  not 
to  be  in  position  to  see  the  approaching  train; 
others  In  nearly  the  same  place  she  was  in 
did  not  see  it  until  it  had  passed,  and  it  was 
inferred,  therefore,  that  tbe  deceased  was 
not  necessarily  guilty  of  contributory  negli- 
geiice,  and  the  presumption  that  she  used 
due  care  attached.  This  court  has  said  in 
the  case  of  Burge  v.  Railroad,  244  Mo.  76 
loc.  cit  94,  148  S.  W.  925,  that  there  is  no 
room  for  presumption  of  due  care  where  the 
facts  are  shown.  In  that  case  the  approach- 
ing train  could  have  been  seen  900  or  more 
feet  distant,  and  the  deceased,  killed  by  the 
train,  was  condusively  presumed  to  have 
failed  to  exerdse  care  in  not  ascertaining 
that  it  was  approaching.  The  same  ruling 
appears  in  the  case  of  Weller  v.  Railroad, 
120  Mo.  loc.  dt  649,  650,  23  S.  W.  1061,  25  S. 
W.  532.  The  Court  of  Appeals  in  the  pas- 
sage quoted,  after  stating  that  the  plaintiff's 
own  witnesses  showed  they  saw  the  approach- 
ing train,  and  that  by  the  slightest  attention 
the  deceased  would  have  seen  it,  concludes 
that  he  was  necessarily  guilty  of  negligence 
in  going  upon  the  track  and  failing  to  ob- 
serve it,  or,  if  he  did  observe  it  going  reck- 
lessly upon  the  track  notwithstanding  its  ap- 
proach. It  follows  the  rule  as  stated  in  the 
Vandeventer  Case,  177  S.  W.  loc.  dt  838,  as 
follows : 

*lit  was  the  duty  of  deceased  to  look  and  lis- 
ten for  the  approaching  train^  after  he  got  in 
the  clear  between  the  two  tracks  and  before 
passing  on  to  the  main  track.  That  which  he 
could  have  learned  by  the  exercise  of  ordinary 
care  under  snch  drcumstances  will  be  imputed 
to  him  as  a  known  fact.*' 

And  as  stated  also  In  the  Rollison  Case, 
252  Mo.  loc.  cit  542,  543,  160  S.  W.  994,  999: 

"When  a  man  without  looking  moves  from  a 
place  of  safety  beside  a  railroad  track  to'  a 
place  of  danger  on  the  track,  immediately  before 
a  coming  locomotive,  then,  in  the  eye  of  the 
law,  his  negligence  in  so  doing  becomes  the 
proximate  cause  of  his  consequent  hurts." 

And  in  the  Laun  Case,  supra,  216  Mo.  loc. 
dt.  578,  116  S.  W.  556,  quoting  from  an  ear- 
lier case,  it  is  said : 

"It  is  the  settled  law  of  this  state  that  a 
person   who  goes  upon  a   railroad  track  and 
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purposes  to  cross  it  must  ase  his  eyes  and  ears 
to  avoid  injury.  And  while  a  neglect  of  the 
regulations  •  ♦  •  in  running  the  trains 
amounts  to  negligence  in  law  on  the  part  of  the 
railroad  company,  this  does  not  absolve  pedes- 
trians and  others  who  purpose  to  cross  the 
railroad  tracks  from  the  exercise  of  ordinary 
care." 

[2]  This  rule  is  applied  by  the  Court  of 
Appeals  to  the  facts  in  this  case.  The  fact 
that  the  deceased  was  an  invitee  upon  the 
premises,  that  he  was  there  for  the  purpose 
of  taking  a  train,  did  not  relieve  him  from 
the  necessity  of  ordinary  care.  It  is  true  the 
operators  of  the  railroad  were  required  to 
exercise  due  care  for  the  safety  of  persons 
placed  as  he  was.  That  stands  conceded, 
but,  however  exacting  that  duty  was  upon 
the  railroad  company,  the  duty  of  the  de- 
ceased remained  the  same  to  exercise  ordina- 
ry care,  although  ordinary  care  undei;  the 
circumstances  might  have  required  less  strict 
observance  of  his  surroundings  than  is  re- 
quired of  the  ordinary  pedestrian  approach- 
ing railroad  tracks,  as  hinted  In  the  case  of 
Meierhoff  v.  United  Railways  CJo.,  186  Mo. 
App.  567.  172  S.  W.  402. 

[3]  It  was  held  that  the  deceased,  Peters, 
by  the  sllghest  attention,  before  attempting 
to  cross  the  track,  must  have  seen  the  ap- 
proaching train  in  front  of  which  he  attempt- 
ed to  cross.  There  is  nothing  in  the  case  to 
indicate  that  he  had  any  judgment  or  notion 
of  its  speed,  or  any  rights  to  presume  as  tt) 
Its  speed.  Having  reached  that  conclusion, 
that  the  deceased  deliberately  went  in  front 
of  the  moving  train  which  he  could  not  help 
seeing,  and  that  he  was  therefore  negligent. 
Is  a  statement  of  a  proposition  not  contrary 
to  any  rule  of  this  court,  but  In  strict  accord 
with  the  ruling  in  the  case  cited  above. 

The  conclusion  is  that  the  writ  in  this  case 
was  Improvldently  Issued,  and  should  be 
quashed.    It  is  so  ordered. 

RAILrEY,  C,  not  sitting. 
MOZLEY,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  by 
WHITE,  0.,  is  adorted  as  the  opinion  of  this 
court 

411  the  Judges  concur. 


ORRIS  V.  CHICAGO,  R.  I.  &  P.  RY.  CO. 

,  (No.  19034.) 

(Supreme  Court  of  Missouri,  in  Banc.     June 
25,  1919.) 

1.  Masteb  and  Sebvant  ^=»291(10)— Injubt 

TO  Locomotive  Fireman— Defective  Spabk 

Abbesteb— Misleading  Instruction. 

In  action   under   federal   Employers*   Lia- 

bUity  Act  (U.  S.  Comp.  St.  §§  8667-8665)  for 

injuries  to  a  fireman  who  lost  an  eye  by  a  hot 


cinder  escaping  from  a  locomotive  with  defec- 
tive spark  arrester,  instruction  that  the  mere 
fact  of  the  injury  was  of  itself  no  evidence  of 
negligence,  and  requiring  proof  of  negligence 
by  a  preponderance  of  the  creditable  evidence, 
held  erroneous  as  leading  jury  to  conclude  that 
they  should  not  consider  character  of  injury  in 
determining  negligence. 

2.  Negligence  ^=s>121(2)  — Pboof— Fact  or 
Injitry. 
The  mere  fact  of  injury  standing  alone  is  no 
proof  of  negligence. 

8.  Trial   ^ts>263(6)— iNSTBUonoNS-^RouM- 

8TANTIAL  fiVIDENOB. 

The  statement  that  plaintiff  had  sought  to 
prove  his  case  by  circumstantial  evidence  is  re- 
versible error,  where  it  is  sustained  by  direct 
and  positive  evidence. 

4.  Trial  €=»235(4)  —  iNSTBUcnoicB— CntcnM- 

8TANTIAL   EVIDENCE. 

In  action, under  federal  Employers'  Liabil- 
ity Act  (U.  S,  Comp.  St.  ft  8657-«665)  for  in- 
juries to  locomotive  fireman  from  cinder,  in- 
struction on  issue  of  whether  spark  arrester 
was  defective,  stating  that  plaintiff  *'on  this  is- 
sue seeks  to  establish  such  facts*'  by  circum- 
stantial evidence,  was  not  error,  where  evidence 
on  such  issue  was  circumstantiaL 

5.  Trial  e=>191(10)—lNBTRucTiow— Assump- 
tion AS  to  Facts. 

In  action  under  federal  Employers'  Liabil- 
ity Act  (U.  S.  Comp.  St.  §§  8657-8665),  for  in- 
jury  to  locomotive  fireman,  instruction  on  as- 
sumption of  risk  held  objectionable  in  assum- 
ing that  railroad  had  exercised  the  usual  and 
ordinary  care  in  the  use  of  netting  to  prevent 
the  escape  of  cinders. 

6.  Appeal  Ain>  Error  ^=3>1064(2)— Rbvixw— 
Harmless  Errob^Instruction. 

In  action  under  federal  Employers'  liabil- 
ity Act  (U.  S.  Comp.  St.  §§  8657-8665),  for  ha- 
juries  to  locomotive  fireman  from  cinder,  the 
giving  of  an  instruction,  assuming  that  railroad 
exercised  due  care  in  the  use  of  netting  to  pre- 
vent escape  of  cinders,  was  harmless  where 
there  was  proof  that  netting  used  by  railroad 
was  in  general  use,  and  that  there  was  no  coun- 
tervailing proof  on  such  question. 

7.  Trial  <&=>191(1)  —  Instruction— Assump- 
tion OP  Fact. 

It  is  always  best  to  omit  assumption  of 
fact  in  an  instruction. 

8.  Trial  ^==>191(10)— Instructions— Assump- 
tion AS  TO  Facts. 

In  action  under  federal  Employers'  Liabil- 
ity Act  (U.  S.  Comp.  St.  §$  8657-8605)  for  in- 
juries  to  locomotive  fireman  from  cinders,  up- 
on ground  that  railroad  was  negligent  In  fur- 
nishing locomotive  with  defective  flues  and 
spark  arrester,  instruction  h^ld  objectionable  in 
assuming  a  reasonably  careful  inspection  by 
agents  of  railroad  before  locomotive  started 
on  trip  during  which  accident  took  place. 

9.  Trial  «=>243,  253(4)— Instructtonb— Ig- 
noring Issues  —  Ck>N]rLiCTiNO  Instruc- 
tions. 

In  action  under  federal  Employers'  liabil- 
ity Act  (U.  S.  Comp.  St.  §§  8657-^8665)  for  in- 
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juriee  to  locomotiye  fireman  from  cinder,  bas- 
ed on  railroad's  alleged  negligence  in  furnishing* 
locomotiTe  with  defectiye  apark  arrester  and 
defectiTe  flues,  instruction  authorizing  verdict 
for  railroad  on  proof  that  spark  arrester  was 
in  good  condition  held  erroneous  in  ignoring 
negligence  charged  as  to  flues,  and  as  being  in 
conflict  with  instruction  directing  verdict  for 
defendant  upon  proof  that  both  arrester  and 
flues  were  in  good  condition. 

10.  Witnesses     <0=>318    —    Contradictory 
Statements  — R1G10  Cross- Examination- 
Reputation  FOR  Truth  and  Veracity. 
Neither  proof  of  mere  contradictory  state- 
ments   nor  a   rigid   cross-examination    of   the 
party   will  authorize  the  introduction  of  evi- 
dence, as  to  his  general  reputation  for  truth 
and  veracity;    such  things  going  to  credit  to 
be  given  testimony  of  witness  rather  than  to 
his  reputation  for  truth  and  veracity. 

Bond,  C.  J.)  dissenting. 

Appeal  from  Circuit  Conrt,  Grundy  Coun- 
ty; George  W.  Wanamaker,  Judge. 

Action  by  John  O.  Orris  against  the  Chica- 
go, Rock  Island  &  Paciflc  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.    Reversed  and  remanded. 

Piatt  Hubbell  and  Geo.  H.  Hubbell,  both  of 
Trenton,  for  appellant 

Paul  E.  Walker,  of  Topeka,  Kan.,  and  A.  G. 
Knight,  of  Trenton,  for  respondent. 

GRAVES,  J.  Whilst  in  the  service  of  the 
defendant  as  fireman  upon  an  interstate 
train,  the  plaintiff  lost  his  left  eye  by  reason 
of  a  burning  or  hot  cinder  escaping  from  de- 
fendant's engine.  Plaintiff  says  tlie  defend- 
ant was  negligent  in  furnishing  to  him  and 
his  .crew  an  engine  which  was  out  of  repair, 
and  that  his  injury  was  the  result  of  such 
negligence. 

The  action  is  one  under  the  federal  act. 
Act  Cong.  April  22.  1908.  c  149,  36  Stat  65 
(U.  S.  Comp.  St  §§  8657-8665).  He  states 
the  alleged  negligence  of  the  defendant  thus : 

"Said  engine  was  defective  in  that  some  of 
the  flues  of  said  en^e  permitted  water  to  leak 
onto  the  flue  sheet  from  the  boiler  of  said  en- 
gine, and  in  that  some  of  the  flues  of  said  en- 
gine were  stopped  up,  honeycombed  with  im- 
purities and  chemicals  from  the  coal  and  parts 
of  the  coal  and  cinders,  and  some  of  said  flues 
were  stopped  and  filled  with  a  mixture  of  cin- 
ders and  coal  formations,  which  prevented  said 
flues  from  performing  their  proper  function 
and  which  prevented  the  passage  of  smoke  and 
flame  through  them;  and  said  condition  of  the 
aforesaid  flues  was  caused  by  the  negligence 
of  the  defendant;  and  said  condition  of  said 
flues  required  the  other  and  remaining  flues  of 
said  engine  to  do  the  w/ork  of  those  which  were 
00  stopped  up  and  filled,  and  caused  said  re- 
maining fiues,  which  were  open,  to  draw  abnor- 
mally and  unreasonably  on  the  fire  of  said  en- 
gine, and  caused  said  remaining  and  open  flues 
to  pull  ignited  partidea  of  coal  and  pieces  of 
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sla^k  through  said  open  and  remaining  flues, 
before  said  ignited  pieces  of  coal  and  slack 
had  been  thoroughly  burned  and  while  the  same 
were  afire  and  alive  and  burning,  and  caused 
said  ignited  pieces  of  coal  and  pieces  of  slack 
to  escspe  from  the  smokestack  of  said  engine 
as  live  cinders,  burning  and  afire;  and  said 
engine  was  defective  in  its  smoke  box  netting 
and  defective  in  its  diaphragm  and  its  deflec- 
tor plate  and  defective  in  its  other  apparatus 
and  equipment  for  the  prevention  of  the  escape 
of  burning  and  live  cinders  from  its  smoke- 
stack; and  said  engine  was  defective  in  its 
steam  valves,  and  said  steam  valves  on  both 
sides  permitted  steam  to  escape  up  the  smoke- 
stack without  going  into  the  cylinders  of  said 
engine,  and  said  escaping  steam  contributed  to 
the  passage  of  live  and  burning  cinders  and 
live  and  burning  pieces  of  coal  and  slack  up  and 
through  the  smokestack  of  said  engine;  and 
said  engine,  by  reason  of  the  aforesaid  defects, 
and  by  reason  of  other  defects  now  unknown  to 
the  plaintiff,  threw  an  unusual,  unreasonable, 
and  extraordinary  amount  and  quantity  of 
burning  coal,  burning  and  live  pieces  of  slack, 
and  burning  and  hot  cinders  from  its  smoke- 
stack; and  in  its  runaing  and  progress  on  the 
aforesaid  date  said  engine  emitted  and  threw 
out  large  quantities  and  amounts  of  burning 
and  flaming  pieces  of  coal  and  slack;  and  said 
engine  then  and  there  was  not  in  a  reasonably 
safe  condition  to  be  run  and  operated  on  said 
trip  over  the  defendant's  said  track. 

''The  aforesaid  defective  condition  and  de« 
fects  of  said  engine  were  then  and  there  well 
known  to  the  defendant,  and  the  defendant 
might  have  known  of  the  same  by  the  exercise 
of  reasonable  care  and  diligence. 

"The  defendant,  by  the  means  and  in  the  man- 
ner aforesaid,  then  and  there  and  thereby  neg- 
ligently failed  to  furnish  the  plaintiff  and  his 
crew  with  a  reasonably  safe  locomotive  en- 
gine; and  the  defendant  then  and  there  and 
thereby  negligently  required  the  plaintiff  and 
his  crew  to  work  wiUi  a  locomotive  engine 
which  was  not  reasonably  safe." 

In  its  answer  the  defendant  admitted  Its 
corporate  capacity,  and  that  it  was  a  com- 
mon carrier  of  both  passengers  and  freight 
for  hire.  Its  further  answer  was :  (1)  A  gen- 
eral denial;  (2)  assumption  of  risk;  and  (3) 
contributory  negligence.  The  reply  was  in 
conventional  form.  In  the  trial  nisi  the  de- 
fendant had  a  verdict  and  Judgment,  from 
which  the  plaintiff  has  appealed. 

As  fireman  on  engine  No.  2028,  the  plaintiff 
left  Trenton,  Mo.,  for  Horton,  Kan.,  a  distance 
of  120  miles.  There  is  no  question  of  the  in- 
terstate character  of  the  train  which  was  pull- 
ed by  this  engine  on  January  31, 1914,  the  date 
of  the  injury.  This  train  left  Trenton  early 
in  the  morning  and  reached  Horton  about  5 
or  6  o'clock  in  the  afternoon.  At  Jamesport 
Hill  (something  near  10  miles  from  Trenton) 
plaintiff  in  the  performance  of  his  duties 
leaned  out  of  the  cab  window  to  look  for  a 
semaphore,  which  would  indicate  "a  block" 
of  the  road,  by  some  other  train,  which  train 
was  then  expected.    Whilst  so  doing  he  was 
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struck  in  the  left  eye  by  a  hot  cinder  froro 
the  smokestack  of  the  engine,  and  from  thcr 
injury  received  to  this  eye  it  had  to  be  re- 
moved in  a  very  short  time  thereafter,  and 
plaintiff  thereby  was  rendered  unfit  for  fur- 
ther railroad  service.  Plaintiff  says  that  he 
saw  the  cinder  Just  as  it  struck  him,  and  saw 
a  portion  of  It  as  it  fell  off,  and  glanced  to- 
ward the  ground.  He  says  that  he  knows  that 
it  was  larger  than  a  pea,  and  in  more  than 
one  place  says  that  in  his  Judgment  it  was 
more  than  a  quarter  of  an  inch  through — 
from  a  quarter  of  an  inch  to  three-quarters 
of  an  inch.  Is  his  positive  evidence  in  more 
than  one  place  in  the  record. 

Engine  No.  2028,  was  called  an  engine  of 
the  2000  class.  At  the  rear  was  a  fire  box, 
where  the  firing  was  done,  and*  in  which 
would  be  gas,  flame,  smoke,  cinders,  coal, 
and  fire.  Prom  a  flue  sheet  in  this  fire  box 
in  the  rear  ran  340  flues,  2  inches  in  diam- 
eter, 6  inches  in  circumference,  and  15  feet 
long,  to  a  flue  sheet  in  the  "smoke  box  in  the 
front  of  the  engine.  The  exhaust  of  steam 
by  the  engine  creates  a  vacuum  in  this  smoke 
box,'*  and  the  suction  draws  the  gas«  smoke, 
and  cinders  through  these  flues  from  the  fire 
box  to  the  smoke  box.  The  cinders  (coming 
through  these  flues  and  as  they  reach  the 
smoke  box)  strike  a  deflective  plate,  and  by 
suction  are  drawn  toward  the  front  of  the 
smoke  box  up  through  a  netting  or  spark  ar- 
rester, and  are  then  exx>elled  through  the 
smokestack.  This  wire  netting  is  of  a  s/ie- 
inch  mesh,  but  it  is  so  arranged  that  the  cin- 
ders do  not  strike  it  at  right  angles.  It  is 
slanted  so  that  the  cinders  strike  it  at  a  dif- 
ferent angle,  and  the  experts  in  the  case  say 
that,  owing  to  the  slant  of  this  wire  netting 
(if  the  netting  is  sound  and  not  burned  out 
or  broken),  the  cinder  which  passes  through 
would  have  to  be  less  than  »/ie  of  an  inch  in 
diameter.  These  experts  say  that  with  a 
sound  netting  or  spark  arrester  the  cinders 
passing  through  would  be  of  the  size  of  a 
plnhead  to  a  grain  of  wheat 

Plaintiff  testified  that  about  one-fourth  of 
the  340  flues  in  this  engine  were  clogged  up 
and  not  working,  and  he  and  other  experts  say 
that  the  effect  of  this  would  be  to  have  the 
other  flues  draw  harder,  and  thereby  draw 
larger  burning  cinders  from  the  fire  box  to 
the  smoke  box,  which  larger  and  hotter  cin- 
ders might  accumulate  on  tlils  cinder  screen 
or  spark  arrester  and  burn  it  out. 

They  say  that  the  remaining  flues  have  to 
draw  harder  because  the  vacuum  which  is  to 
be  fliled  is  the  same,  and  the  flues  to  fill  it 
are  less  in  number.  The  evidence  of  the  ex- 
perienced men  fix  the  size  of  the  largest  cin- 
der which  can  pass  through  a  perfect  or 
sound  spark  arrester  at  the  size  of  a  grain  of 
wheat.  Plaintiff  himself  was  a  man  of  long 
experience  with  an  engine,  but  this  evidence 
comes  from  others  of  equal  experience,  and 
disinterested  in  the  ca^e. 


Plaintiff  testifies  to  the  size  of  the  cinder 
which  struck  him,  and  says  that  a  cinder  of 
that  size  could  not  have  passed  through  the 
mesh  of  an  arrester  as  used  upon  that  class  of 
engine,  if  the  arrester  had  been  in  good  condi- 
tion. Defendant's  evidence  tended  to  prove 
that  the  engine  had  been  inspected  both  be- 
fore and  after  the  trip  made  by  plaintiff 
(upon  which  trip  he  was .  injured),  and  that 
the  fines  and  spark  arrester  were  in  good 
condition.  Further  details  will  be  left  for 
the  opinion.  The  assigned  errors  here  go  to 
the  giving  of  sundry  instructions  for  the  de- 
fendant, and  the  exclusion  of  certain  evi- 
dence offered  by  the  plaintiff. 

I.  The  plaintiff  says  that  there  was  error 
committed  by  the  court  in  giving  for  de- 
fendant its  instruction  No.  1,  which  reads: 

**The  court  instructs  you  that  the  mere  fact 
that  plaintiff  was  injured  while  employed  by 
defendant^  and  the  fact  that  he  has  sued  to 
recover  damages  therefor,  are  of  themselves 
no  evidence  whatever  of  the  defendant's  neg- 
ligence or  liability  in  this  case,  and  there  can  be 
no  recovery  by  the  plaintiff  In  this  case,  unless 
the  plaintiff  has,  by  a  preponderance  of  the 
credible  evidence  in  the  case,  established  negli- 
gence on  the  part  of  the  defendant,  as  describ- 
ed in  other  instructions  herein." 

[1]  We  think  this  instruction  misleading 
and  harmful  in  this  case.  Let  us  shorten 
the  instruction  so  that  its  view  may  more 
fully  appear.    Thus  shortened,  it  reads: 

**The  court  instructs  you  that  the  mere  fact 
that  plaintiff  was  injured  while  employed  by  de- 
fendant •  •  •  is  of  itself  no  evidence  what- 
ever of  the  defendant's  negligence  or  liability 
in  this  case,  and  there  can  be  no  recovery  by 
the  plaintiff  in  this  case  unless  the  plaintiff  has, 
by  a  preponderance  of  the  creditable  evidence 
in  the  case,  established  negligence  on  the'  part 
of  defendant,  as  described  in  other  instructions 
herein." 

From  this  instruction  the  Jury  could  well 
draw  the  conclusion  that  they  should  not 
consider  the  injur^  to  plaintiff  in  determining 
the  matter  of  defendant's  negligence.  They 
could  well  draw  the  conclusion  that  they 
should  not  consider  the  character  of  injury 
to  plaintiff  in  determining  the  matter  of  de- 
fendant's negligence.  They  could  well  con- 
clude that  "the  creditable  evidence"  used  in 
the  latter  part  of  the  instruction  meant  evi- 
dence other  than  evidence  as  to  the  injury 
and  the  character  of  the  injury.  In  this  par- 
ticular case  the  character  of  the  injury  is 
a  material  link  in  the  chain  of  circumstances 
tending  to  show  negligence.  To  make  the 
matter  clearer  some  aduitlonal  facts  in  evi- 
dence should  be ,  stated.  There  is  evidence 
tending  to  show  that  when  the  netting  is  in 
proper  shape  only  small  cinders  escape 
through  the  smokestack,  and  that  after 
night  they  would  look  to  be  alive,  and  "Just 
a  minute  and  they  were  out;  they  were  fine 
cinders."    The  evidence  also  shows  that  with 
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some  flnei  not  workliig  tbe  suction  through 
the  others  Is  greater,  and  this  tends  to  throw 
the  cinders  out  of  the  smokestack  with  more 
force  and  velocity.  In  addition  the  plain- 
tiff says  this  particular  Cinder  burned  his 
.  eye,  indicating  heat  and  size. 

[2]  So  taking  all  the  facta,  the  very  char- 
acter of  the  injury  would  be  a  link  in  the 
chain  of  circumstances  tending  to  prove  a 
defective  spark  arrester,  or  negligence.  The 
eye  being  burned  indicates  heat  in  the  cin- 
der as  well  as  size.  The  small  cinders  lose 
their  heat  more  rapidly  upon  exposure  to  the 
air.  The  large  cinder  carries  its  heat  or 
burning  power  longer  and  further.  So  the 
character  of  the  injury  in  a  case  like  this 
tends  to  show  a  larger  cinder,  and  a  larger 
cinder  tends  to  show  a  defective  spark  ar- 
rester. In  cases  like  this  the  jury  should 
consider  the  injury  and  its  character  in  an 
effort  to  determine  negligence.  This  in- 
struction, in  our  judgment,  is  misleading 
upon  this  matter.  It  is  true  that  the  mere 
fact  of  injury,  standing  alone,  is  no  proof 
of  negligence.  In  Blanton  v.  Dold,  109  Mo. 
loc.  cit.  74,  18  S.  W.  1161,  this  court  said: 

"The  mere  fact  of  an  injury  to  plaintiff  does 
not  necessarily  create  a  liability  or  warrant  an 
inference  of  defendants'  negligence.  The  bur- 
den of  proof  was  on  plaintiff  to  establish,  di- 
rectly or  by  just  inference,  some  want  of  care 
to  which  bis  injury  might  fairly  and  reasonably 
be  traced." 

There  is  a  line  of  cases  to  like  effect.  But 
these  cases  do  not  conflict  with  the  views 
we  have  expressed  in  this  case.  These  cases 
do  not  say  that  the  character  of  the  injury 
inflicted  may  not  be  a  circumstance  tend- 
ing to  show  negligence,  or  a  fact  from  which, 
when  coupled  with  other  facts,  neglig^ice 
may  not  be  inferred. 

Instruction  No.  1  says  that  the  mere  fact 
that  plaintiff  was  injured  is  no  evidence 
whatever  of  defendant's  negligence.  This 
naturally  led  the  jury  to  believe  that  they 
should  not  consider  the  injury  in  determin- 
ing negligence  in  this  case.  W^  think  the 
instruction  wrong  and  so  rule.  The  instruc- 
tion, imder  the  peculiar  facts  of  this  case, 
is  hat  little  better  than  the  instruction  so 
forcefuUy  condemned  by  Brown,  C.,  in  Myers 
V.  City  of  Independence,  189  S.  W.  loc.  cit. 
823.  After  setting  out  the  instruction,  our 
learned  commissioner  commented   thus: 

"This  instruction  illustrates  that  masterly 
use  of  language  by  which  even  experts  are  puz- 
zled, and  juries  wait  with  patience  for  such  ex- 
planation as  their  author  can  give  of  the  mean- 
ing of  the  terms  he  has  nsed^  It  tells  them  that 
unless  he  has  proven  his  case  by  the  greater 
weight  of  the  testimony  they  must  disregard 
the  fact  that  he  received  injuries.  In  a  case 
in  which,  according  to  all  authority,  the  fact 
that  he  received  injuries  cuts  so  large  an  evi- 
dential figure,  it  is  important  that  the  jury 
should  be  plainly  instructed  whether  he  must 
prove  his  case  by  the  greater  weight  of  ev^ 


dence  before  the  jury  could  take  into  consider^ 
ation  the  fact  that  be  was  injured,  or  whether 
the  fact  that  he  was  injured  by  the  turning  of 
the  current  of  electricity  through  his  body 
mi^t  be  taken  into  consideration  in  proving 
'his  case'  is  not  explained.  A  carefid  reading 
of  this  instruction  impresses  us  that  the  words 
we  have  italicized  have  no  logical  or  grammat- 
ical office  in  it,  other  than  that  which  lies  in 
the  Websterian  definition  of  the  word  'injury' 
as  *an  act  which  damages,  harms,  or  hurts,'  or 
its  legal  definition,  'an  actionable  wrong.'  In 
a  case  of  this  character,  where  so  much  de- 
pends upon  the  deduction  of  fact  to  be  drawn 
from  the  occurrence  of  the  injury,  the  vice  of 
such  an  instruction  is  especially  manifest." 

So  we  say  of  this  instruction.  It  is  mis- 
leading to  the  utmost  From  it  the  jury 
could  readily  conclude  that  in  determining 
negligence  or  liability  they  should  entirely 
exclude  the  Injury  and  its  peculiar  character. 

In  Walker  v.  Railroad,  178  S.  W.  loc.  cit. 
109,  we  had  before  us  this  instruction: 

•The  mere  fact,  if  it  be  a  fact,  that  plaintiff 
was  injured  does  not  entitle  her  to  recover  in 
this  case,  and  you  should  not  allow  such  fact  to 
influence  you  in  arriving  at  your  verdict" 

In  that  case,  like  this,  the  jury  had  found 
for  the  defendant  The  foregoing  instruc- 
tion had  been  given  for  the  defendant  Of 
this  instruction  we  said: 

'The  court  instructed  the  jury  at  the  in- 
stance of  defendant  that  they  should  not  al- 
low the  fact  that  the  plaintiff  was  injured  to 
influence  them  in  arriving  at  their  verdict. 
While  we  understand  that  the  fact  of  injury  is 
not  alone  sufficient  to  authorise  a  recovery  on 
the  ground  of  negligence,  we  do  not  understand 
how  it  is  possible  for  the  jury  to  remain  unin- 
fluenced by  the  existence  of  a  fact  the  existence 
or  nonexistence  of  which  is  the  ultimate  sub- 
ject of  their  inquiry.  The  fact  that  plaintiff 
was  permitted  to  fall  to  the  ground  is  the  neg- 
ligence charged.  Negligence  is  predicated  up- 
on the  fact,  which  the  jury  must  find,  that  the 
fall  is  liable  to  injure  her,  and  they  must  also 
find  that  the  injury  was  the  immediate  result 
of  letting  her  fall.  There  is  a  refinement  some- 
where in  this  instruction  which  we  are  unable 
to  grasp,  and  we  think  that  is  sufficient  reason 
for  withholding  the  task  from  the  jury." 

,  So  we  say  in  this  case.  The  task  of  grasp- 
ing defendant's  instruction  No.  1  should 
have  been  withheld  from  the  jury* 

II.  Oomplaint  is  also  lodged  against  in- 
struction No.  8,  given  for  defendant  This  in- 
struction, as  far  as  pertinent,  reads: 

"You  are  instructed  that  there  is  no  evi- 
dence in  this  case  that  the  netting  in  use  on 
engine  2028  on  the  occasion  of  plaintiff's  injury 
was  not  a  proper  kind  of  netting  and  of  suffi- 
cient structure  and  standard  make  and  the  kind 
in  general  use  on  the  roads  of  this  country,  the 
only  claim  of  negligence  in  respect  thereto  by 
plaintiff  being  that  such  netting  had  in  some 
way  become  so  out  of  repair  that  at  the  very 
time  and  place  of  plaintiff's  alleged  injury  it 
would  permit  the  escape  of  uncommon  and  un* 
usually  large  cinders— larger  in.  sise  than  wheo 
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.netting  was  not  bo  out  of  repair,  and  the  plain- 
tiff on  this  issue  seeks  to  establish  such  facts 
of  such  netting  being  out  of  repair  at  the  very 
time  and  place,  as  above  mentioned,  by  what 
is  known  in  law  as  circumstantial  evidence." 

[3}  It  is  urged  that  the  instniction  ''arbi- 
trarily classes  all  of  plaintiff's  evidence  as 
circumstantial  evidence,"  and  is  therefore 
erroneous.  In  38  Cyc.  p.  1739,  the  correct 
rule  is  stated  thus: 

"A  statement  that  plamtiff  had  sought  to 
prove  his  case  by  circumstantial  evidence  is  re- 
versible error,  where  it  is  sustained  by  direct 
and  positive  evidence^" 

[4]  But  this  Instruction  only  says  that  the 
plaintiff  undertook  to  prove  a  defective 
screen  or  spark  arrester  by  circumstantial 
evidence.  It  limits,  by  language,  the  ques- 
tion to  that  one  issue.  Now  as  a  fact  is  the 
statement  in  the  instruction  correct?  Upon 
that  issue  the  thing  to  be  proved  was  a  de- 
fective spark  arrester.  No  one  for  plaintiff 
testifies  that  be  saw  the  spark  arrester,  and 
saw  defects  therein.  Plaintiff  undertook  to 
show  that  there  were  defects  in  the  arrester 
by  showing  a  stat^  of  facts  from  which  the 
Jury  could  infer  tliat  the  arrester  was  defec- 
tive. It  is  true  that  he  proved  by  experts 
that  a  good  arrester  could  not  emit  cinders 
larger  than  a  grain  of  wheat,  yet,  after  all, 
the  thing  to  be  proven  was  defects  in  the 
arrester,  and  in  my  judgment  all  the  facts 
proved  were  only  facts  from  which  the  in- 
ference of  defects  could  be  drawn.  This 
makes  circumstantial  evidence,  and  we  see 
no  error  in  the  instruction.  Of  course  there 
was  direct  evidence  on  the  question  of  the 
flues  being  out  of  condition,  but  this  in- 
struction does  not  touch  that  question.  The 
instruction  speaks  only  of  the  netting  and 
limits  wbat  it  says  to  "this  issue." 

III.  Instruction  No.  2  for  tbe  defendant 
reads: 

"The  jury  are  instructed  that  by  accepting 
employment  as  a  fireman  on  the  defendant's 
railroad,  the  plaintiff  assumed  all  the  risks  and 
dangers  ordinarily  incident  to  such  employment 
as  a  fireman,  and  this  included  all  the  risks 
and  dangers  from  cinders  getting  in  his  eyes 
such  as  usually  and  ordinarily  could  or  would 
escape  through  the  mesh  of  the  netting  in  use 
on  the  engine  at  the  time  of  the  plaintiff's  al- 
leged injuries  when  in  usual  and  ordinary  re- 
pair, and  for  the  escaping  of  cinders  through 
such  netting  under  such  circupistances  there 
can  be  no  recovery  by  the  plaintiff— and  this  is 
true  regardless  of  the  condition  of  said  cinders 
as  to  being  hot  or  otherwise." 

[6-7]  Much  is  said  about  this  instruction 
by  learned  counsel  for  the  appellant.  To 
our  mind,  the  defect  in  the  instruction  lies 
in  the  fact  that  it  assumes  that  the  defend- 
ant had  exercised  usual  and  ordinary  care 
in  the  use  of  netting  of  the  character  used 
on  this  engine.  The  instruction  does  not 
leave  it  to  the  Jury  to  determine,  from  the 


evidence,  the  fact  as  to  whether  or  not  usual 
and  ordinary  care  bad  been  exercised  by  de- 
fendant In  this  regard.  There  was  ample 
evidence  from  which  the  Jury  could  have 
found  that  the  netting  in  use  upon  this  en- 
gine was  such  as  was  generally  used  by  per- 
sons In  the  same  line  of  business,  and  from 
this  to  find  that  defendant  had  acted  with 
usual  and  ordinary  care  in  using  this  par- 
ticular kind  of  netting,  and  was  therefore 
not  guilty  of  negligence  in  using  it  whilst  in 
a  proper  state  of  repair.  Yet  this  does  not 
always  Justify  the  assumption  made  in  this 
instruction.  The  only  thing  which  can  be 
said  Is  that  the  assumption  made  in  the  in- 
struction might  be  said  to  be  harmless,  or 
perhaps  justified,  on  the  theory  that  there 
was  no  countervailing  proof  upon  the  ques- 
tion of  the  general  use  of  such  netting.  If 
this  were  the  only  error,  we  would  feel  loth 
to  disturb  the  verdict  It  is  always  best, 
however,  to  omit  assumption  of  fact  in  an 
Instruction. 
IV.  Instruction  No.  4  for  defendant  reads: 

"Unless  the  plaintiff  has  satisfied  the  Jnry  by 
a  preponderance— that  is,  by  the  greater  weight 
of  the  credible  evidence  in  the  case— that  at 
the  very  time  and  place  of  his  injury,  if  any, 
the  netting  in  the  front  end  of  engine  2028  had 
become  so  out  of  repair,  by  use  or  otherwise, 
as  to  allow  the  passage  through  the  same  of  un- 
usually large  cinders,  and  larger  than  those 
passing  through  the  same  when  in  ordinary  re- 
pair, the  verdict  and  finding  of  the  jury  will  be 
for  the  defendant  And  in  this  connection  the 
jury  are'  told  that  if  they  believe  and  find  from 
the  evidence  that  such  netting  was  inspected 
in  the  defendant's  shops  at  Trenton,  Mo.,  be- 
fore starting  on  its  trip  for  Horton,  Kan.,  and 
was  in  reasonable  and  ordinary  repair  when  so 
Inspected,  then,  even  though  the  jury  might 
believe  that  at  some  time  after  its  departure 
and  before  reaching  the  point  where  plaintiff 
claims  to  have  received  his  injury  such  netting 
became  suddenly  out  of  repair,  such  fact  would 
not  warrant  the  jury  in  finding  the  defendant 
negligent  and  would  not  therefore  authorize  a 
recovery  by  plaintiff." 

It  is  urged  that  there  is  no  evidence  to 
show  that  the  netting  became  suddenly  out 
of  repair.  There  is  evidence  of  an  inspec- 
tion before  the  engine  left  Trenton,  and  it 
was  out  of  repair  before  it  had  run  10  miles 
according  to  plaintiff's  testimony.  So  that 
if  the  Inspection  was  a  careful  one,  and  the 
condition  reported  was  the  true  condition, 
there  is  some  evidence  to  Justify  the  clause 
condemned  by  plaintifiE's  counsel. 

[I]  However,  the  trouble  that  we  see  with 
this  instruction  arises  from  other  sources. 
In  the  first  place,  it  assumes  a  reasonably 
careful  inspection  by  defendant's  agents.  It 
should  not  do  that 

[9]  But  the  real  poison  lies  in  the  fact  that 
it  denies  a  recovery  to  plaintiff,  if  the  jury 
should  find  that  the  netting  was  in  a  good 
state  of  repair  when  the  engine  left  Tren- 
ton.    This   overlooks   the  fact   that  negli* 
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gence  was  also  charged  as  to  the  condition 
of  the  flues.  PlalntlfTs  Instruction  No,  1 
covered  the  condition  of  the  engine  (Includ- 
ing the  condition  of  the  arrester  and  the 
flues)  and  this  instruction  directs  a  verdict 
for  defendant  if  the  arrester  was  in  good 
condition.  It  clearly  conflicts  with  plaln- 
tUTs  instruction  No.  1. 

The  evidence  tended  to  show  that  a  large 
per  cent  of  the  flues  in  this  engine  were 
stopped  up;  that  this*  condition  of  things 
caused  greater  suction  in  the  remaining 
flues;  that  this  greater  suction  would  cause 
the  cinders  to  be  thrown  out  of  the  smoke- 
stadc  with  greater  force  and  rapidity;  that 
the  cinders,  when  thrown  out  by  an  engine 
in  good, condition,  usually  lost  their  heat  and 
fire  upon  reaching  the  air.  In  other  words, 
there  is  evidence  tending  to  show  that,  even 
with  the  'spark  arrester  in  good  condition, 
yet  the  defective  flues  might  have  occasioned 
the  injury.  This  because  the  eye  was  burned 
(according  to  plalntiiX's  evidence),  and  the 
smaller  cinder  might  have  retained  its  heat, 
because  it  was.  thrown  from  the  smoke- 
stack with  an  accelerated  speed,  by  reason 
of  the  defective  flues.  The  Instruction  not 
only  conflicts  with  plalntilTs  Instruction, 
but  omits  an  alleged  act  of  negligence  (with 
evidence  to  show  it),  and  directs  a  verdict 
for  the  defendant  if  the  screen  was  in  good 
repair.     This  instruction  was  error. 

V.  It  is  urged  that  there  was  error  in,  re- 
fusing to  permit  the  plaintiff  to  show  his 
good  reputation  for  truth  and  veracity. 
Tliere  was  no  direct  impeachment  of  the 
plaintifT.  By  this  we  mean  the  defendant 
did  not  undertake  to  show  by  witnesses  that 
the  plaintiflTs  reputation  for  truth  and  ve- 
racity was  bad.  The  most  that  can  be  said 
la  that  the  defendant  cross^zamlned  the 
plaintiff  as  to  a  deposftion  wliich  he  had 
previously  given,  and  as  to  some  signed 
statements  titiat  he  had  made  to  a  doctor 
(company  doctor)  who  treated  his  eye;  that 
the  cross-examination  was  vigorous  and  tend- 
ed to  reflect  upon  the  veracity  of  plaintiff; 
that  the  statements  in  the  deposition  and 
the  other  written  statement  tended  to  con- 
tradict the  plaintiff's  statement  on  the  wit- 
ness stand.  There  is  sufficient  to  justify 
the  introduction  of  this  evidence  of  good  char- 
acter, under  a  long  line  of  cases  from  our 
Ck>urts  of  Appeals  The  rule  flrst  announced 
and  since  followed  is  in  Miller  v.  Railroad 
€k>.,  5  Mo.  App.  loa  dt  481,  whereat  the  St 
Louis  Court  of  Appeals  said: 

''As  the'  case  must  go  back  for  a  retrial,  we 
may  say  that  there  is  notliing  in  tbe  objection 
of  appellant  to  the  testimony  in  support  of 
plaintiff's  character.  EUs  character  for  truth 
was  attacked  by  defendant,  not  by  direct  evi- 
dence, but  by  the  character  of  the  cross-exami- 
nation, and  by  evidence  of  statements  by  him, 
oat  of  court,  different  from  those  sworn  to  by 
him  on  the  stand.  It  is  now  well  settled  that, 
where  this  is  the  case,  it  is  competent  for  the 
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party  calling  the  witness  to  give  evidence  of 
his  general  good  character.  1  Greenl.  on  Ev. 
§  462;  Pahie  v.  Tilden,  20  Vt  554;  [Isler  v. 
Dewey]  31  N.  0.  14;  [Holbrook  v.  Utica  & 
Schenectady  R.  Go.]  12  N.  T,  236  [64  Am.  Dec. 
502];  [Brehm  v.  Great  Western  R.  Co.]  84 
Barb.  [N.  T.]  256." 

So  also  has  the  Kansas  City  Court  of 
Appeals  ruled.  Thus,  in  the  case  of  Walker 
V.  Insurance  Oo.,  62  Mo.  App.  loc.  clt.  220, 
that  court  says: 

**The  defendant  further  objects  that  the  court 
erred  in  refusing  to  allow  it  to  introduce  proof 
of  the  good  reputation  for  truth  and  veracity 
of  its  agent,  Miller.  His  character  in  this  re- 
spect was  attacked  by  plaintiff,  not  by  direct 
evidence,  but  by  the  character  of  cross-exami- 
nation and  by  evidence  of  statements  and  re- 
ports, etc.,  made  by  him  ont  of  coart,  different 
from  those  sworn  to  on  the  witness  stand. 
*It  is  now  well  settled,'  says  Judge  Redfield,  in 
Paine  v.  Tilden,  20  Vt  554,  'that,  whenever  the 
character  of  a  witness  for  truth  is  attacked 
in  any  way,  it  is  competent  for  the  party  calling 
him  to  give  general  evidence  in  support  of  the 
good  character  of  the  witness.  And  we  do  not 
think  it  important  whether  the  character  of  the 
witness  is  attacked  by  showing  that  he  has  giv- 
en contradictory  accounts  of  the  matter  ont  of 
court  and  different  from  that  sworn  to,  or  by 
cross-examination,  or  by  general  evidence  of  ' 
want  of  character  for  truth.'  And  to  like  effect 
are  the  following  cases:  Miller  v.  Railroad,  5 
Mo.  App.  471;  State  v.  Row,  12  Vt  93;  Isler 
V.  Dewey,  71  N.  0.  14.  Accordingly  it  must  be 
ruled  that  the  court  erred  in  rejecting  defend- 
ant's offer  of  general  evidence  of  the  good  char- 
acter of  its  agent.  Miller,  for  truth." 

In  a  number  of  succeeding  (pinions  this 
rule  is  approved.  Berryman  v.  Cox,  78  Mo. 
App.  loc.  dt  74 ;  Browning  v.  Railroad,  118 
Mo.  App.  loa  clt  451,  94  S.  W.  315;  Landers 
V.  Railroad,  134  Mo.  App.  loc.  clt  89,  114  S. 
W.  543;  Gourley  v.  Callahan,  190  Mo.  App. 
666,  176  S.  W.  239;  Rosa  v.  Grand,  170  Ma 
App.  291,  156  S.  W.  92. 

The  rule  adopted  by  the  C6urt  of  Appeals 
has  support  in  the  case  law.  30  Am.  &  Eng. 
Bncyc.  of  Law,  p.  1150. 

However,  many  courts  hold  it  inadmissible. 
30  Am.  &  £hig.  Encyc.  of  Law,  p.  1151.  In 
30  AnL  &  Eng.  Encyc.  of  Law,  p.  1151,  it  la 
said: 

"Mere  contradictions  in  the  testimony  of  op- 
posing witnesses,  or  different  versions  of  the 
transaction  in  issue,  have  been  generally  held 
not  to  involve  such  an  attack  on  the  characters 
of  the  witnesses  as  to  justify  the  admission  of 
general  evidence  of  their  character  for  truth; 
otherwise  trials  would  be  rendered  intermina- 
ble, and,  instead  of  reaching  truth  by  the  ver- 
dict, it  would  be  likely  to  be  stifled  under  a 
large  number  of  side  issues,  calculated  to  ob- 
scure and  not  to  elucidate  the  real  one.  The 
rule  has  been  generally  applied,  although  the 
contradictions  in  testimony  are  of  such  nature 
as  to  consequentially  impute  fraud,  immorality, 
or  crime  to  the  witness.  Further,  under  the 
decisions  in  some  jurisdictions,  disapproving 
the  statements  of  text-writers  to  the  contrary, 
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proof  that  a  ^dtness  has  made  declarations  con- 
tradictory of  his  testimony  will  not  warrant 
the  reception  of  such  evidence;  nor  will  the 
cross-examination  of  &  witness,  however  severe 
or  searching,  unless  admissions  of  extrinsic 
facts  going  to  his  character  are  wrung  from 
him  during  its  course.  Evidence  of  contradictory 
statements  is  an  assault  on  the  credit  rather 
than  on  the  character  of  the  witness,  and 
therefore  does  not  open  the  way  for  evidence 
to  sustain  bis  general  character.'* 

On  the  other  hand,  this  court  In  the  early 
case  of  GutzwlUer  v.  Lackman,  23  Mo.  loc. 
cit.  172,  per  Scott,  J.,  said: 

"We  do  not  see  on  what  principle  the  plain- 
tiff was  permitted  to  introduce  evidence  of  his 
good  character.  The  rule  is  stated  in  the 
books  that,  as  evidence  is  to  be  confined  to  the 
points  in  issue,  the  character  of  either  party 
cannot  be  inquired  into  in  a  civil  suit,  unless 
it  is  put  in  issue  by  the  nature  of  the  proceed- 
ing itself," 

This  rule  has  been  consistently  followed 
by  this  court.  Rogers  et  al.  v.  Troost's 
Adm'r,  51  Mo.  loc.  cit.  476;  Dudley  v. 
McCluer,  65  Mo.  loc.  cit.  243,  27  Am.  Rep. 
273 ;  Vawter  v.  Hultz,  112  Mo.  loc.  cit.  639, 
20  S.  W.  689;  Black  v.  Epstein,  221  Mo.  loc. 
cit  305,  120  S.  W.  754;  Bank  v.  Richmond, 
235  Mo.  loc.  dt  542,  139  S.  W.  352. 

We  have  also  expressly  mled  that  sharp 
conflict  in  the  testimony  of  witnesses  will 
not  authorize  the  introduction  of  evidence 
as  to  good  character.  State  v.  Fogg,  206  Mo. 
loc.  dt  716,  105  S.  W.  618,  whereat  we 
said: 

"It  is  urged  by  counsel  for  appellant  that 
the  court  committed  error  in  the  exclusion  of 
the  testimony  offered  to  prove  the  defendant's 
reputation  in  the  neighborhood  in  which  he  re- 
sided for  truth  and  veracity.  This  testimony 
was  properly  excluded  for  the  reason  that  the 
defendant's  reputation  for  truth  and  veracity 
had  not  been  assailed,  and  the  mere  fact  that 
there  was  a  conflict  between  his  testimony  and 
that  of  the  prosecuting  witness  is  not; in  con- 
templation of  law  such  an  attack  upon  his  rep- 
utation for  truth  and  veracity  as  would  warrant 
the  court  in  admitting  the  testimony  as  to  such 
reputation,  for  the  purpose  of  bolstering  up 
the  testimony  of  the  defendant  when  such  repu- 
tation had  been  in  no  way  assailed.  As  applica- 
ble to  this  proposition  we  know  of  no  rule  of 
law  which  makes  any  distinction  between  the 
defendant  as  a  witness  and  any  other  witness 
in  the  case;  therefore  we  take  it  that  the  rule 
as  announced  in  State  v.  Thomas,  78  Mo.  327, 
is  decisive  of  this  question." 

But  the  Courts  of  Appeals  seem  to  think 
that  the  general  character  of  a  party'  to  a 
suit  has  been  assailed  when  the  other  side 
proves  that  at  other  times  and  places  such 
party  has  made  statements  contradictory  of 
the  statements  made  on  the  witness  stand, 
and  the  party  so  assailed  has  the  right  to 
show  his  general  reputation  for  truth  and 
veradty.  The  rule,  as  said,  has  support,  and 
It  has  nonsupport,  in  the  cases.  In  40  Cyc.  p. 
2759,  it  is  said: 


"Some  authorities  hold  that  where  a  witness 
has  been  attacked  by  showing  statements  incon- 
sistent with  his  testimony  he  may  be  sustained 
by  evidence  of  his  good  character  or  reputa- 
tion for  truth  and  veracity;  but,  according  to 
other  authorities,  it  is  not  permissible  to  sus- 
tain the  witness  in  this,  manner." 

It  occurs  to  us  that  some  of  the  cases 
overlook  a  possible  difference  between  things 
that  go  to  the  credibility  of  the  witness 
rather  than  to  his  general  reputation.  When 
you  attack  his  general  reputation  is  one 
thing,  but  showing  matters  which  affect  the 
credibility  of  his  statements  on  the  witness 
stand  is  quite  another  and  different  thing. 
To  show  that  a  witness  has  made  contrary 
statements  out  of  court  goes  to  the  credibil- 
ity of  his  evidence,  but  not  necessarily  to  his 
general  reputation  for  truth  and.  veradty. 
There  is  a  distinction  between  an  attack  up- 
on the  credibility  of  a  witness'  statement 
in  court  and  an  attack  on  bis  general  reputa- 
tion for  truth  and  veradty. 

In  Chapman  v.  Cooley,  12  Rldi.  (S.  O.)  loc. 
dt.  660,  it  is  said: 

"Surely,  then,  character  and  credit  are  dis- 
tinct things,  and  every  assault  on  the  credit  of 
a  witness  does  not  involve  the  imputation  of 
perjury  to  him,  nor,  indeed,  any  reflection  on 
his  reputation.  If  a  witness  should  contradict 
himself  in  the  course  of  his  testimony,  it 
would  not  be  pretended  that  this  would  be  a 
sufficient  basis  for  evidence  as  to  his  good  char- 
acter; and  yet  there  is  no  difference,  in  prin- 
ciple, between  his  contradiction  of  himself  on 
the  stand  and  outside  of  the  courthouse.  The 
consumption  of  the  limited  time  which  can  be 
appropriated  to  the  administration  of  justice 
and  of  the  money  of  parties  and  witnesses,  re- 
quired by  the  trial  of  collateral  issues  as  to 
character,  is  a  great  and  growing  mischief." 

See,  also.  Bank  v»  Assurance  Co.,  33  Or. 
loc.  (At  50  et  seq.,  50  Pac.  1050. 

[10]  So  we  conclude  that  neither  the  proof 
of  mere  contradictory  statements  nor  a  rigid 
cross-examination  of  the  party  will  authorize 
the  introduction  of  evidence  as  to  his  general 
reputation  for  truth  and  veracity.  Such 
things  go  to  the  credit  to  be  given  his  testi- 
mony rather  than  to  his  reputation  for  truth 
and  veracity.  These  things  do  not  constitute 
such  an  attack  upon  his  general  reputation 
as  to  admit  evidence  to  support  such  reputa- 
tion. 

I  think  the  rule  established  by  our  Courts 
of  Appeals  goes  too  far.  Every  witness  in  a 
case  might  have  made  some  contradictory 
statements  out  of  court,  and  hence  all  would . 
be  entitled  to  show  good  reputation  under 
that  rule.  Courts  ^annot  try  so  many  side 
issues  in  a  case.  Until  the  general  reputation 
of  a  witness  is  attacked,  no  evidence  to  show 
his  general  reputation  is  admissible.  Proof  . 
of  contradictory  statements  is  not  an  attadc 
on  general  reputation. 

The  evidence  offered  by  the  plaintiff  was 
properly  excluded,  although  it  would  be  com- 
petent under  the  rule  of  our  Courts  of  Ap- 
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peals.     Tbis  rule  we  do  not  approTe,  and 
those  cases  should  not  longer  be  followed. 

VI.  There  are  other  errors  urged,  but  the 
foregoing  cOTers  all  that  we  find  to  have  sub- 
stance in  them.  For  the  reasons  expressed 
herein  the  Judgment  is  reversed  and'  the 
cause  remanded. 

WAI^SR,  BLAIB,  and  WII4LIAM8,  JJ., 
concur. 
FARIS,  J.,  concurs  in  result 
WOODSON,  J.,  absent 

BOND,  G.  J.  (dissenting).  The  following 
opinion  written  by  me  in  division  No.  1  is 
DOW  refiled  as  my  dissent  to  the  opinion  of 
the  majority  of  the  court  in  banc. 

I.  Plaintiff,  John  O.  Orris,  instituted  this 
action  for  personal  Injuries  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany, to  recover  the  sum  of  $20,000  damages, 
alleged  to  be  due  to  the  defendant's  negli- 
gence in  falling  to  provide  **plaintiff  with  a 
reasonably  safe  locomotive  engine"  on  which 
he  was  required  to  work ;  that  on  account  of 
the  defective  condition  of  said  locomotive 
"live  cinders  and  ignited  pieces  of  coal  struck 
the  plaintiff  in  the  left  eye  •  •  •  and  de- 
stroyed the  sight  thereof." 

There  was  evid3nce  tending  to  prove: 
That  on  the 'morning  of  January  31,  1914, 
plaintiff,  as  fireman,  with  G.  G.  Hoffman, 
engineer,  and  Prank  Nordyke,  conductor,  in 
charge  of  one  of  defendant's  freight  trains, 
left  Trenton,  Mo.,  to  make  a  run  of  120  miles 
to  Horton,  Kan.  About  10  miles  from  Tren- 
ton, when  they  had  reached  what  is  known  as 
the  Jamesport  Hill,  plaintiff  leaned  out  the 
left  side  of  the  engine  in  an  ^ort  to  dis- 
cover an  automatic  semaphore,  a  signal 
which  indicates  the  safety  of  what  railroad 
men  call  a  "block."  That  while  he  was  in 
this  position  and  looking  upward  toward  the 
smokestack  of  the  engine,  a  hot  cinder  struck 
Mm  in  the  left  eye.  Plaintiff  testified  that 
this  cinder  was  '*from  probably  the  size  of  a 
pea  or  maybe  a  large  grape,  in  between  there 
some  place."  The  train  reached  Hbrton 
about  6  o'clock  that  evening,  and  about  10:30 
or  11  o'clock  that  night  plaintiff  complained 
to  Engineei*  Hoffman  that  his  eye  hurt  him, 
and  Hoffman  then  turned  back  the  lid  and 
removed  something  fr<MU  the  eye  "with  a 
toothpick,  a  black  speck  of  some  kind."  They 
left  Horton  at  5  o'clock  the  next  morning, 
readilng  Trenton  again  Just  after  noon, 
when  plaintiff  went  to  a  doctor,  "who  took 
some  piece  of  cinder'^  out  of  his  eye.  The  eye 
(to  use  plaintifTs  words)  "got  very  much  In- 
flamed, and  got  so  it  kind  of  shrunk  away, 
and  there  was  a  scar  or  cut  on  my  eye  that 
seemed  to  be  sinking  in,  as  if  the  water  in 
my  eye  was  seeping  out ;  it  finally  got  so  my 
eye  was  sunken  In,  same  as  though  it  was 
going  to  wilt  away."  Plaintiff  finally  went 
to  Kansas  City,  where  a  doctor  removed  the 
left  eye,  as  the  right  one  was  being  sympa- 
thetically affected. 


The  engine  on  whldh  plaintiff  was  firing 
was  the  usual  type  of  freight  engine,  with  fire 
box  at  the  rear.  From  this  fire  bos  gas, 
flame,  smoke,  and  cinders  pass  through  flues 
about  2  inches  in  diameter  and  6  inches  in 
circumference.  The  engine  in  question  was 
equipped  with  340  flues,  attached  to  what  Is 
termed  a  "flue  sheet,"  and  extended  from  the 
Are  box  to  the  front  of  the  engine  or  "smoke 
box.**  The  smoke,  flames,  and  cinders  that 
pass  out  of  the  flues  at  the  front  and  strike 
a  deflector  plate  and  by  suction  are  drawn 
toward  the  front  of  the  smoke  box  up 
through  a  netting  or  spark  arrester,  and  are 
then  expelled  through  the  smokestack.  This 
netting  was  of  standard  size,  having  a  mesh 
of  three-sixteenths  of  an  Inch.  After  the 
cinders  reach  the  smoke  box,  they  are  kept  in 
constant  motion  by  the  exhaust  of  steam 
which  fom^s  a  vacuum  in  the  smoke  box,  and 
this  constant  beating  of  the  cinders  against 
the  netting  crushes  them  into  small  bits.  A 
spark  arrester  is  primarily  used  as  a  precau- 
tion against  the  ignition  of  fires  along  the 
railroad  right  of  way  and  adjoining  prosh 
erty. 

On  cross-examination  plaintiff's  testimony 
tends  to  show  that  he  had  gotten  cinders  in 
his  eyes  at  various  times;  that  it  was  noth- 
ing unusual  to  get  small  cinders  In  the  eyes;i 
that  he  usually  went  to  a  doctor  to  have 
them  removed,  "as  he  couldn't  stand  to  have 
any  one  pick  af*  his  eyes ;  and  that  he  did 
not  examine  the  netting  in  the  engine  of 
whidi  he  was  fireman.  When  asked  if  he 
knew  the  netting  In  question  was  burnt  out, 
he  said: 

"No.  but  then  that  was  defective,  or  had  a 
large  hole  in  order  to  let  that  cinder  through." 


Again: 

"You  condemn  the  netting  on  your  guess  of 
the  size  of  the  cinder  that  hit  you?  A.  Yes, 
fir. 

"Q.  That's  the  way  you  are  going  to  condemn 
the  netting?     A.  Yes,  sir. 

"Q.  On  the  size  of  the  cinder  that  hit  you? 
A.  Yes,  sir;  and  knowing  the  cinder  couldn't 
get  through  the  netting  if  it  was  in  proper  or- 
der." 


When  asked  If  he  ^ported  any  defect  in 
the  engine  when  they  reached  Horton,  Kan., 
he  replied  that  he  told  the  "engineer  to  re- 
port them  (the  flues).    I  didn't  do  it" 

"Q.  So  you  made  no  report  about  the  netting 
in  the  engine?    A.  No,  sir. 

"Q,  You  didn't  report  to  him  the  netting  was  • 
out  of  fix?    Or  did  you?    A.  No,  sir;    for  the 
reason  the  roundhouse  foreman  had  told  him  in 
my  presence  (i.  e.  that  he  had  no  men  to  do  the 
work). 

"Q.  What  did  you  tell  him?  A.  I  told  him  to 
report  the  flues  stopped  up. 

"Q.  And  that  was  all  yon  told  him?  A. 
That's  all." 


Digitized  by  LnOOQlC 


132 


214  SOUTHWESTERN  BEPORTEB 


(Mo. 


6.  G.  Hoffman,  the  engineer  wbo  accom- 
panied plaintiff  to  Horton,  Kan.,  and  batk, 
testified  on  cross-examination: 

"I  believe  that  the  tearing  of  holes  in  the 
fire  and  clinkers  does  not  have  any  effect  in  the 
amount  or  size  of  cinders,  because  the  netting 
would  entirely  govern  the  size  and  possibly  the 
number  of  cinders  thrown  out.  The  engine 
throws  cinders  all  the  time — everybody  knows 
that— it  is  a  usual  and  common  occurrence.  I 
did  not  notice  anything  unusual  about  throwing 
cinders  on  this  trip.  ^  ^  *  I  did  not  exam- 
ine the'  netting  in  the  head  of  this  engine;  did 
not  have  any  reason  to  suppose  that  this  net- 
ting was  out  of  condition.  They  have  inspec- 
tors to  examine  these  nettings.  >  •  *  Mr. 
Orris  did  not  complain  while  on  the  road  about 
Ids  eye,  but  did  complain  in  our  room  that 
night  He  said  he  got  a  dnder  in  his  eye.  I 
turned  back  the  lid  over  a  match  and  brushed 
this  particle  off  with  a  toothpick." 

At  the  close  of  plaintiff's  evldadce  tbe  de- 
fendant offered  an  instraction  in  tbe  natnre 
of  a  demurrer  to  tbe  evidence,  wbidi  was 
overmled. 

The  evidence  for  defendant  tended  to  abow 
tbat  tbe  choking  np  of  tbe  flues  bad  noth- 
ing to  do  with  tbe  size  of  cinders  expelled 
from  the  smokestack;  tbat  tbe  engine  in 
'  question  bad  been  thoroughly  -  overhauled 
abont  six  weeks  prevlons  to  the  occurrence  in 
suit,  that  new  netting  was  then  put  In,  and 
that  netting  of  this  sort  usually  remained  in 
good  condition  eight  or  nine  months. 

The  following  "reports  of  Inspection  of 
bead  ends,*'  introduced  in  evidence  by  de- 
fendant, show  tbe  condition  of  tbe  netting  at 
the  time  of  tbe  accident: 

"Engine  No.  2028.  Arrived;  date  1—28. 
Spark  arrester  condition  on  arrival,  opened,  no 
holes  in  netting;  condition  on  departure  good*. 
•    •    •  Reams,  Inspector. 

"Engine  No.  2028.  Arrived;  date  1—30; 
spark  arrester  condition  on  arrival,  good.  Re- 
pairs made  nonle.  Condition  on  departure 
good.    •    ♦    •  Reams,  Inspector. 

"Engine  No.  2028.  Arrived;  date  2—1, 
Spark  arrester,  condition  on  arrival:  opened, 
good.  Repairs  made,  none.  Condition  on  de- 
parture, good.    •    •    •         Smith,  Inspector." 

Tbe  trial  resulted  in  a  verdict  and  judg- 
ment for  defendant,  fr<»n  which  plaintiff  ap- 
pealed to  this  court 

IL  Without  stopping  to  Inquire  whether 
under  tbe  conceded  facts  there  is  any  sub- 
stantial evidence  tbat  tbe  injury  to  tbe  eye 
of  the  fireman  from  tbe  emission  of  cinders 
through  the  smokestack  of  the  locomotive 
was  caused  by  the  defective  condition  of  the 
mesh  of  the  spark  arrester  or  resulted  not- 
withstanding the  mesh  of  the  spark  arrester 
was  not  out  of  repair,  and  therefore  was  a 
danger  ordinarily  Incident  to  tbe  perform- 
ance of  bis  duties,  which  he  assumed  when 
he  engaged  as  a  fireman,  it  is  sufficient  to 
say  that  this  case  was  smbmitted  to  a  jury 
whose  verdict  for  defendant  is  not  open  to 


review  unless  caused  by  legal  error  In  the 
rulings  of  the  trial  judge. 

The  only  errors  assigned  by  appellant  are 
that  the  court  erred  In  giving  certain  Instruc- 
tions for  defendant  and  in  excluding  prof- 
fered testimony.    These  will  be  now  ruled.' 

It  is  complained  that  tbe  first  instruction 
stated  "tbat  the  mere  fact"  of  injury  to 
plaintiff  and  suit  therefor  "are  of  themselves 
no  evidence  of  negligence  of  defendant  which 
should  be  shown  by  a  preponderance  of  the 
credible  evidence  in  the  case,"  etc  There 
was  no  error  in  this  direction.  Injury  and 
suit  of  themselves,  or  per  se,  do  not  war- 
rant an  Inference  of  negligence  in  cases 
where  the  doctrine  of  res  ipsa  loquitur  has 
no  application.  Such  has  been  the  uniform 
ruling  of  this  court  Blanton  v.  Dold,  109 
Mo.  loc.  cit  74,  18  S.  W.  1149.  In  such 
cases  tbe  plaintiff  must  do  three  things  in 
order  to  discharge  the  burden  of  proving  the 
negligence  charged:  First,  show  an  injury; 
second,  negligence  on  tbe  part  of  the  defend- 
ant; and,  third,  a  causal  connection  between 
tbe  negligence  and  tbe  Injury.  In  taking 
these  steps  no  Inference  of  negligence  arises 
from  proof  of  the  naked  fact  of  injury,  and 
if  the  plaintiff  stops  there  no  recovery  can 
be  bad.  But  the  plaintiff  must  go  further 
and  establish  negligence  from  other  facts 
and  circumstances.  Having  done  that,  and 
having  also  shown  tbe  efficiency  of  the  neg- 
ligence in  causing  the  injury,  a  case  is  then 
(and  not  until  then)  made  for  tbe  jury,  who 
can  then  look  to  the  extent  of  the  injury 
and  its  probable  effects  as  tbe  measure  of 
tbe  compensation  which  they  shall  give. 
The  instruction  under  review  was  not  Incon- 
^stent  with  these  principles.  Kane  v.  Rail- 
road, 261  Mo.  loc.  cit.  27,  157  S.  W.  644; 
Deschner  v.  Railroad,  200  Mo.  loc  cit  333, 
98  S.  W.  737;  Warner  ▼.  Railroad,  178  Mo. 
loc  cit.  133,  77  S.  W.  67;  McFem  v.  Gard- 
ner, 121  Mo.  App.  6,  97  S.  W.  972;  Pippin  v. 
Plummer  Const  Co.,  187  Mo.  App.  360,  172 
S.  W.  1193;  Yamell  v.  RaUroad.  113  Mo. 
loc.  cit  580,  21  S.  W.  1,  18  L.  R  A.  699; 
Zeis  ▼.  Brew.  Ass'n,  205  Mo.  loc  dt  658,  104 
S.  W.  99. 

Neither  was  there  anything  to  tbe  con- 
trary intended  by  tbe  ruling  of  Brown;  C,  In 
Walker  v.  Railroad,  178  S.  W.  108,  and  My- 
ers V.  City  of  Independence,  189  S.  W.  816* 
This  distinctly  appears  from  the  concession  of 
tbe  learned  commissioner  tbat  tbe  bare  fact 
of  Injury  would  not  have  any  probative  force 
on  tbe  issue  as  to  negligence,  but  would  be 
evidential  on  the  final  issue  of  tbe  right  to 
recover  at  alL  Thus  Interpreted,  the  lan- 
guage of  tbe  learned  commissioner  in  the 
two  cases  cited  is  not  inconsistent  with  tbe 
elementary  principles  stated  aboye.  We 
bold  that  there  was  no  error  in  the  instruc- 
tion under  review. 

in.  Appellant  also  complains  of  instruc- 
tion No.  2  given  for  defendant  on  tbe  motion 
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that  It  did  not  require  the  Jnry  to  "find 
♦  *  •  that  the  netting  in  use  on  the  en- 
gine •  ♦  •  was  in  usual  and  ordinary 
repair."  This  instruction  defined  assump- 
tion of  risk,  stating  that  it  'included  all  the 
risks  and  dangers  from  dnders  getting  into 
his  eye  which  ordinarily  escape  through  the 
mesh  or  netting  when  in  usual  and  ordinary 
repair,"  etc.  The  copulative  terms  **usual 
and  ordinary"  repair  are  not  restricted  to 
the  practice  of  defendant  alone,  but  include, 
within  the  scope  of  their  meaning,  the  prac- 
tice and  custom  of  ordinarily  prudent  per- 
sons engaged  in  the  same  business.  How- 
ever, the  undisputed  fact  given  in  the  charge 
to  the  Jury  was  that  the  mesh  in  use  by  de- 
fendant was  three-sixteenths  of  an  inch  and 
of  standard  In  use  by  other  railroads,  and 
adopted  because  reasonably  safe.  The 
single  issue  in  this  case  was  whether  this 
mesh  was  out  of  repair  or  defective  at  the 
time  of  the  accident,  thereby  causing  a  cin- 
der larger  than  the  apertures  of  the  mesh  to 
hit  the  eye  of  plaintiff.  The  burden  of  prov- 
ing that  the  mesh  or  netting  was  not  in  **usu- 
al  and  ordinary  repair"  was  upon  plaintiff; 
for,  absent  evidence  to  that  effect,  no  basis 
for  a  presumption  of  negligence  existed. 
Until  the  advent  of  such  evidence,  defendant 
was  not  required  to  go  further  than  its  show- 
ing of  the  use  of  this  engine  of  a  mesh  of 
standard  si2se  and  reasonably  safe.  We 
think  the  criticism  of  this  instruction  is  hy- 
percritical and  unsound. 

lY.  It  is  next  complained  that  the  court 
erred  in  that  by  instruction  No.  3  for  de- 
fendant, in  so  far  as  it  informed  the  Jury 
that  the  burden  of  proving  the  circumstanc- 
es relied  upon  by  him  to  establish  that  the 
meah  of  the  spark  arrester  was  out  of  re- 
pair was  cast  upon  the  plaintiff.  We  can- 
not sustain  this  contention.  We  think  the 
evidence  was  circumstantial,  and  hence  this 
was  not  an  improper  direction.  It  is  not  pre- 
tended that  any  witness  testified  positively 
that  there  was  any  fault  or  Imperfection  or 
defect  of  any  nature  whatever  in  the  spark 
arrester  in  use  on  this  engine.  The  theory 
to  that  effect  was  based  upon  a  concatena- 
tion of  circumstances  relied  upon  by  plain- 
tiff as  the  basis  of  a  legitimate  inference 
that  the  mesh  had  become  defective  when  he 
was  hurt  Hence  it  was  entirely  proper  for 
the  court  to  instruct  the  Jury  that  it  de- 
volved upon  him  to  prove  those  circumstanc- 
es in  order  to  make  a  case.  The  whole  theo- 
ry of  plaintiff's  case,  as  stated  by  himself, 


was  that  the  cinder  which  struck  his  eye 
was  larger  than  one'  which  would  ordina- 
rily escape  from  a  mesh  three-sixteenths  of 
an  inch  in  size;  therefore,  inferentially, 
that  the  mesh  in  question  had  become  out 
of  repair.  Haake  v.  Davis,  166  Mo.  App. 
loa  cit.  253,  148  S.  W.  450;  Fink  v.  Rail- 
road, 161  Mo.  App.  loc.  dt  327,  143  S.  W. 
568. 

V.  We  are  unable  to  perceive  the  force  of 
the  objection  to  instruction  No.  4.  It  is 
claimed  by  appellant  that  the  instruction  in 
question  was  faulty  in  submitting  the  issue 
of  the  netting  "suddenly  becoming  out  of  re- 
pair after  the  departure  of  the  train." 
There  was  abundant  evidence  for  defendant 
that  the  admittedly  standard  size  netting 
had  been  shown  by  previous  Inspection  to  be 
in  good  condition  and  from  an  inspection  in 
defendant's  shops  before  the  engine  started 
on  its  trip.  It  was  not,  therefore,  error  in 
view  of  that  evidence,  to  submit  to  the  Jury 
the  issue  of  whether  the  injury  to  plaintiff 
was  caused  by  the  netting  becoming  sudden- 
ly out  of  repair  after  the  beginning  of  the 
trip.  This  issue  was  legitimately  raised  by 
the  pleadings  and  testimony  and  was  the 
proper  subject  of  a  hypothesis  in  the  instruc- 

ttOQ. 

VI.  Appellant  complains  of  instructions 
5  and  6,  that  one  is  argumentive  and  the 
other  an  abstraction.  We  do  not  discover 
any  reversible  error  in  either  of  them.  No. 
5  correctly  told  the  Jury  that  their  findings 
should  be  based  upon  tangible  evidence  and 
reasonable  and  legitimate  deductions,  and 
not  iy;)on  mere  speculation  and  conjecture. 
Conner  v.  Railroad,  181  Mo.  397,  413,  81  S. 
W.  145;  GUes  v.  Railroad,  169  Mo.  App.  24, 
164  S.  W.  862;  GUck  t.  RaUroad,  67  Mo. 
App.  97.  Instruction  No.  6,  claimed  to  be 
a  mere  abstraction  by  api)el1ant,  has  been 
often  approved  in  this  state.  Henry  v.  Rail- 
road, 113  Mo.  635,  21  8.  W.  214;  Feary  v. 
Street  Ry.  Co.,  162  Mo.  76,  62  S.  W.  452; 
Webb  V.  Baldwin,  165  Mo.  App.  loc.  cit. 
251,  147  S.  W.  849. 

VII.  The  final  complaint  of  appellant  Is 
that  the  court  erred  in  excluding  testimony 
offered  by  him  to  prove  his  good  character. 
This  assignment  is  not  discussed  in  the 
learned  brief  for  appellant,  nor  was  it  urged 
in  oral  argument,  and,  we  take  It,  therefore, 
has  been  abandoned. 

The  result  is  that  the  Judgment  In  this 
case  is  aflarmed.    It  is  so  ordered. 
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STE6MANN  et  al.  ▼.  WEEKE,  Commissioner 

of  Weights  and  Measures  of  City  of  St 

Louis.    (No.  21151.) 

(Supreme  0>nrt  of  Missouri,  Division  No.  2. 
July  5,  1919.) 

1.  iNJTJNcnoN  ^=s>129(l)— Application  fob 
Tempobaby  Injunction— Dismissal  of  Ac- 
tion. 

Under  Rev.  St  1909,  §  2582,  in  action  to 
enjoin  enforcement  of  an  ordinance,  the  court 
erred  in  dismissing  the  bill  upon  mere  pre- 
liminary hearing  to  determine  whether  tempo- 
rary restraining  order  should  issue;  the  bill 
stating  a  cause  of  action  entitling  plaintiffs  to 
a  hearing  on  the  merits. 

2.  Action  <®=371— Appeal  and  Ebbob  «=s>781 
(2)— Moot  Question.. 

In  suit  to  -enjoin  city  commissioner  of 
weights  and  measures  from  destroying  boxes 
used  by  plaintiffs  under  authority  of  an  ordi- 
nance claimed  to  be  invalid,  the  action  of  the 
lower  court  in  dismissing  the  bill  will  not  be 
sustained  on  the  ground  that  the  question  is  a 
moot  one  because  after  the  case  was  submitted 
the  objectionable  sections  of  the  ordinance  were 
repealed  and  others  enacted  in  lieu  thereof,  so 
that  there  is  no  longer  possibility  of  attempt 
to  enforce  them,  where  tibe  bill  ^as  dismissed 
at  plaintiffs'  costs,  although  it  appeared  that 
defendant  intended  to  continue  to  destroy  plain- 
tiffs' boxes;  for,  before  defendant  may  abate 
a  case  by  complying  with  the  demands  of  the 
petition,  he  must  comply  with  all  such  demands 
including  the  payment  of  the  costs. 

3.  Injunction  «=»129  (I)  —  Pbelikinabt  In- 
junction—Mattebs  CONSIDEBED  —  CLEAN 
Hands. 

In  suit  to  restrain  enforcement  of  aft  ordi- 
nance, the  defense  that  plaintiffs  did  not  come 
into  court  with  clean  hands  was  improperly 
decided  on  a  mere  preliminary  hearing  on  the 
question  whether  upon  the  face  of  the  petition 
a  temporary  restraining  order  should  be  issued, 
but  should  have  been  decided  on  a  hearing  on  the 
merits. 

4.  Equity  <S=»65(3)— Clean  Hands. 

The  particular  iniquity  which  prevents  the 
pursuit  of  an  equitable  remedy  on  the  part  of  a 
plaintiff  must  relate  to  the  particular  matter 
in  hand;  must  arise  out  of  the  transaction 
which  is  the  subject  of  the  suit 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
son A.  Taylor,  Judge. 

Action  by  Fred  Stegmann  and  others 
against  Henry  L.  Weeke,  CSommlssioner  of 
Weights  and  Measures  of  the  City  of  St 
Louis,  Moc  From  judgment  of  dismissal, 
plaintiffs  appeal.     Reversed  and  remanded. 

Edward  W.  Forlstel  and  Taylor  R.  Young, 
both  of  St  Louis,  and  T.  T.  Hinde,  of  Madi- 
son, 111.,  for  appellants. 

Charles  H.  Danes  and  H.  A.  Hamilton,  both 
of  St.  Louis,  for  respondent. 


WHITE,  C.  The  plaintiffs  are  truck  gar- 
deners and  farmers,  and  officers  of  a  volunta- 
ry unincorporated  association  which  consists 
of  2,500  members.  The  defendant  is  commis- 
sioner of  weights  and  measures  of  the  city  of 
St.  Louis.  The  plaintiffs  filed  their  amended 
petition  in  the  circuit  court  of  St.  Louis  on 
April  24,  1918,  in  which  they  set  out  a  cer- 
tain ordinance  of  the  city  of  St  Louis,  No. 
29,795,  enacted  on  the  9th  day  of  August, 
1917,  which  was  alleged  to  be  in  violation  of 
the  state  and  federal  Constitutions  and  un- 
reasonable and  oppressive.  Under  this  ordi- 
nance the  defendant  in  his  official  capacity 
had  destroyed,  and  threatened  to  continue  de- 
stroying, certain  boxes  used  by  the  plaintiffs 
and  other  members  of  ^he  association.  The 
petition  asked  for  a  temporary  restraining 
order,  and  upon  a  final  hearing  a  permanent 
injunction  to  prevent  said  acts  on  the  part 
of  the  defendant. 

On  the  filing  of  said  petition  the  court  is- 
sued an  order  directing  the  defendant  to 
show  cause  on  a  certain  day  why  a  tempo- 
rary restraining  order  should  not  be  issued. 
The  defendant  thereupon,  on  the  day  men- 
tioned, filed  his  return  to  the  order,  in  which 
he  set  out  certain  sections  of  the  ordinance 
referred  to,  prescribing  the  dimensions  of 
boxes  which  might  be  used  in  the  marketing 
of  produce,  and  alleged  that  the  plaintiffs  in 
marketing  their  produce  used  boxes  of  oth- 
er and  different  dimensions,  contrary  to  the 
ordinance,  and  for  that  reason  he  had  seized 
a  number  of  such  boxes. 

After  hearing  the  evidence  ui;x>n  the  peti- 
tion and  return,  the  court,  instead  of  merely 
passing  upon  the  matter  of  issuing  a  restrain- 
ing order,  dismissed  the  bill  at  plaintiffs' 
costs. 

[1]  I.  Appellants  here  complain  that  the 
court  had  no  right  in  this  mere  preliminary 
hearing,  in  which  the  only  matter  to  be  de- 
termined by  the  court  was  whether  a  tempo- 
rary restraining  order  should  issue  to  dismiss 
the  bill;  that  the  bill  states  a  cause  of  action 
which  entitled  the  plaintiffs  to  a  hearing  on 
the  merits,  and.  even  if  it  did  not  state  a 
cause  of  action,  the  plaintiffs  had  a  right  to 
amend  and  have  a  trial  in  due  course  upon 
the  merits  of  the  case.  Although  the  return 
of  the  defendant  may  be  treated  as  an  an- 
swer to  the  petition,  it  is  not  contended  any- 
where by  the  respondent  that  the  taking  of 
evidence  was  a  trial  of  the  case  upon  the 
merits  or  that  the  plaintiffs  in  any  way 
waived  their  right  to  have  the  case  proceed 
in  due  course.  It  looks  as  if  section  2532,  R. 
S.  1909,  did  not  authorize  this  summary  dis- 
position, but  the  case  may  be  disposed  of 
without  determining  that  question. 

II.  The  ordinance  under  which  the  defend- 
ant sought  to  justify  his  acts  in  destroying 
the  plaintiffs'  boxes  and  which  the  plaintiffs 
claim  is  unconstitutional  and  unreasonable. 


^=9For  other  caseR  see  same  topic  and  KET -NUMBER  In  all  Key-Numbered  Digests  and  Indttte 
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consists  of  many  section*  The  pertinent 
ones  set  out  In  the  petition  and  in  the  return, 
are  sections  22  and  23.  Section  22  provides 
that  a  standard  bushel  box  shall  be  of  the 
following  rilmenslons,  inside  measurement: 
Length,  23%  inches;  depth,  9%  inches; 
wWth,  11  inches.  Dimensions  also  are  pro- 
vided for  half  bushel,  quarter  bushel,  eighth 
bushel,  sixteenth  bushel,  and  thirty-second 
bushel  boxes.  The  bushel  box  of  the  dimen- 
sions prescribed  would  contain  2,4d3.56  cubic 
inches.  The  other  boxes  prescribing  for  frac- 
tional parts  of  a  bushel  correspond  in  ca- 
pacity to  the  bushel  box.  Section  11961  of  the 
Revised  Statutes  of  Missouri  provides  that 
the  cubical  contents  of  the  half  bushel  shall 
be  1,075.2  cubic  inches.  Double  this  would 
be  2,150.4  cubic  Inches.  This  is  approximate- 
ly the  same  for  the  contents  of  the  bushel, 
2,150.5  cubic  inches,  as  provided  by  the  fed- 
eral statute.  The  cubical  contents  of  the 
bushel  by  the  ordinance  is  therefore  343.06 
in  excess  of  the  actual  bushel  provided  by 
the  state  and  federal  statutes. 

The  boxes  used  by  the  plaintiffs  are  spoken 
of  in  the  evidence  as  "short  bushel**  boxes. 
The  plaintiffs  only  claimed  that  they  con- 
tained three-fourths  of  a  bushel  each,  but 
by '  actual  measurements  the  contents  was 
seven-eighths  of  a  bushel,  and,  when  heaped 
up,  a  bushel.  These  were  the  boxes  which 
the  plaintiffs  were  using  to  dispose  of  their 
produce  at  the  time  they  were  seized  and  de- 
stroyed by  the  defendant.  The  appellants 
make  a  statement  of  the  case  which  the  re- 
sfpondent  concedes  Xo  be  correct,  and  the 
statement  includes  the  written  opinion  of 
Judge  Wilson  A.  Taylor,  who  heard  the  case, 
which  opinion  sets  out  at  length  the  facts  as 
determined  by  him.  According  to  the  facts 
as  found  by  Judge  Taylor  and  as  supported 
by  the  evidence  in  the  record,  the  plaintiffs 
were  farmers  and  truck  gardeners.  They 
sold  their  produce  in  the  boxes  mentioned  to 
commission  merchants  only,  who  in  turn 
sold  it  in  the  same  boxes  to  retail  men  and 
hucksters,  and  such  sales  were  never  by  the 
bushel,  but  alwf^ys  by  the  box.  The  commis- 
sion man,  the  purchaser,  knew  exactly  the 
contents  of  the  box,  as  did  also  the  huck- 
sters who  bought  from  the  commission  men. 

The  ordinance  provides  that  it  shall  be  un- 
lawful for  any  person,  firm,  or  corporation 
to  sell  or  offer  for  sale  in  the  city  of  St.  Louis 
any  fruits  or  vegetables  in  any  box  or  re- 
ceptacle that  is  of  a  capacity  different  from 
that  prescribed  providing  a  penalty  for  tlie 
violation  of  the  ordinance.  In  other  words, 
the  ordinance  provides  an  unlawful  measure- 
ment for  the  selling  of  produce.  If  the  ap- 
pellants were  using  a  box  of  any  other  con- 
tents than  the  one  prescribed,  even  though 
it  contained  the  exact  statutory  bushel,  it 
would  be  as  imlawful,  according  to  the  ordi- 
nance, as  the  boxes  they  actually  used.  It 
is  the  enforcement  of  this  ordinance  which 
the  plaintiffs  seek  to  enjoin. 


Respondent,  however,  presents  two  reasons 
why  he  claims  the  judgment  of  the  circuit 
court  in  dismissing  the  bill  should  be  sus- 
tained here. 

[2]  III.  First,  it  is  asserted,  the  question 
\9  now  a  moot  question.  It  seems  that  after 
the  case  was  submitted  to  the  court  in  the 
manner  mentioned  the  board  of  aldermen  of 
the  city  of  St.  Louis  repealed  the  objection- 
able sections  of  ordinance  29795,  and  enacted 
others  in  lieu  of  them,  so  that  there  Is  no 
longer  any  possibility  of  an  attempt  to  en- 
force them.  So,  it  is  argued,  this  court  could 
not  affect  the  condition  of  the  parties  by  pass- 
ing upon  the  question  which  is  now  merely 
academic. 

It  is  true  it  has  been  determined  by  this 
court  in  several  cases,  when  a  defendant  in 
any  case  voluntarily  does  the  thing  which  the 
plaintiff  seeks  to  have  accomplished  by  an 
order  of  court,  at  any  stage  of  the  proceed- 
ing, whefher  it  Is  done  before  or  after  the 
trial  or  before  or  after  the  appeal  is  granted, 
the  suit  may  be  abated.  Hicks  v.  City  of  St. 
Louis,  234  Mo.  loc.  clt.  653,  138  S.  W.  324. 
The  repeal  of  an  ordinance  pending  a  prose- 
cution under  it  operates  to  relieve  the  de- 
fendant from  further  prosecution.  Electric 
Light  &  Power  Co.  v.  St.  Louis,  253  Mo.  loc. 
dt.  603,  161  S.  W.  1166.  It  is  true  in  this 
case  the  repeal  of  the  ordinance  at  which  the 
plaintiffs  strike  would  disarm  them,  if  that 
were  all  there  is  in  the  case.  It  is  held,  how- 
ever, that  before  a  defendant  may  abate  a 
case  by  complying  with  the  demands  of  the 
petition,  he  must  comply  with  all  such  de- 
mands, including  the  payment  of  the  cost 
State  ex  reL  v.  Philips,  97  Mo.  831,  loc.  cit 
839,  340.  10  S.  W.  865,  3  L.  R.  A.  476.  This 
court  there  said  in  relation  to  that  matter  (97 
Mo.  loc.  dt.  839,  10  S.  W.  857  £3  L.  R.  A. 
476]): 

"The  plaintiff  had  the  right  to  have  the  full 
measure  of  the  relief  he  claimed,  or  else,  by  a 
solemn  adjudication  of  the  court,  to  know  the 
why  and  the  wherefore  of  the  refusal  which  de- 
nied him  redress  in  full  of  his  demands." 

Also  (97  Mo.  loc.  dt.  340.  10  S.  W.  858  0  U 
R.A.  476]): 

''Plaintiff  was  entitled  to  insist  that  the  court 
should  make  such  a  thorough  disposition  of  the 
whole  cause  as  would  protect  him  even  against 
nominal  damages  or  costs." 

In  State  ex  inf.  v.  Standard  Oil  Co.,  218 
Mo.  loc.  dt,  390,  116  S.  W.  902,  it  is  held 
that  before  defendant  may  abate  a  suit  in 
such  case  he  must  have  paid  all  the  costs. 
See,  also.  Miller  v.  Assurance  Co.,  233  Mo. 
loc.  dt  98,  134  S.  W.  1003,  Ann.  Cas.  1912C, 
102 ;  In  re  Button's  Estate,  92  Mo.  App,  loa 
cit.  138. 

In  this  case  the  bill  was  dismissed  at  the 
plaintiff's  costs.  Not  only  that,  but,  accord- 
ing to  the  statement  which  respondent  ad- 
mits is  correct,  the  defendant  intended  to 
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continue  the  destruction  of  plaintiff's  boxes. 
If  the  court  did  not  enjoin  this  proceeding, 
he  would  continue  to  break  up  the  boxes  "un- 
til there  is  not  another  dinky  box  left  in 
town."  The  threat  could  hardly  be  strong- 
er; that  is  to  say,  the  commissioner  of 
weights  and  measures  proposed,  without  a 
hearing,  to  punish  all  whom  he  believed  to 
be  violators  of  the  ordinance  as  amended. 
So  the  repeal  of  the  objectionable  ordinance 
did  not  give  the  plaintiffs  a  full  measure  of 
relief,  for  the  reason  that  the  costs  were  as- 
sessed against  them  and  for  the  reason  that 
the  destruction  of  their  property  was  to  be 
continued.  Therefore  the  determination  of 
the  case  does  not  turn  upon  a  mere  moot 
question,  but  upon  questions  which  the 
plaintiff  has  a  right  to  have  considered, 
though  the  result  may  have  no  effect  except 
to  determine  upon  whom  the  costs  shall  faU. 

[31  IV.  The  other  point  made  by  respond- 
ents is  that  the  plaintiffs  In  this  •case  did 
not  come  into  court  with  clean  hands.  That 
was  the  theory,  as  stated  by  Judge  Taylor, 
upon  which  he  dismissed  the  bill.  The  fact 
that  this  question  was  decided  without  a 
hearing  upon  the  merits  of  the  case,  but  up- 
on a  mere  preliminary  consideration  of  the 
question  whether  upon  the  face  of  the  peti- 
tion a  temporary  restraining  order  should 
be  issued,  is  sufficient  to  stamp  It  as  error. 
But,  inasmuch  as  the  case  is  to  be  further 
considered  by  the  circuit  court,  It  is  well 
enough  to  touch  upon  that  questiou. 

[4]  The  ancient  maxim  that  he  who  comes 
into  equity  must  come  with  clean  hands  has 
been  applied  to  various  kinds  of  cases,  but 
it  has  its  limitations.  The  particular  in- 
iquity which  prevents  the  pursuit  of  an  equi- 
table remedy  on  the  part  of  a  plaintiff  must 
relate  to  the  particular  matter  in  hand,  must 
arise  out  of  the  transaction  which  is  the 
subject  of  the  suit.  1  Pomeroy  on  Equity 
Jurisprudence,  §  339;  Williams  v.  Beatty,  139 
Mo.  App.  loc.  cit  174,  122  S.  W.  323 ;  Hings- 
ton  V.  Montgomery,  121  Mo.  App.  loc.  dt. 
462,  97  S.  W.  202;  Chicago  v.  Union  Stock- 
yards Co.,  164  111.  224,  45  N.  E.  430,  35  L.  R. 
A.  281. 

If  the  plaintiffs  originally  had  constructed 
the  boxes,  had  devised  their  contents,  and 
had  sold  with  the  understanding  that  some 
purchaser  would  be  deceived,  there  might 
be  some  reason  for  saying  they  did  not  come 
into  equity  with  clean  hands  in  seeking  to 
prevent  the  destruction  of  the  boxes.  But  It 
is  shown  that  the  commission  men  who  pur- 
chased from  the  farmers  bought  by  the  box, 
knowing  fully  its  contents,  and  never  by  the 
bushel;    that  the  purchasers  from  the  com- 


mission men,  the  retail  dealers,  and  the  huck- 
sters bought  in  the  same  way.  It  is  not 
shown  that  any  consumer  was  deceived  by 
these  boxes.  That  is  a  matter  upon  which 
there  Is  no  allegation  and  no  evidence. 
There  Is  no  evidence  even  that  any  consumer 
ever  purchased  any  produce  in  those  boxes. 
The  finding  of  Judge  Taylor  Is  to  the  effect: 

''These  same  short  bushels  are  handed  on 
down  to  the  retailer  and  very  likely  to  the  con- 
sumer." 

It  is  not  sufficient  to  show  that  there  was 
a  possibility  of  unfair  dealing  by  some  re- 
mote person  in  the  chain  of  transactions,  but 
it  must  be  shown  that  the  plaintiffs  had  rea- 
son to  believe  actual  unfair  dealings  would 
be  conducted. 

These  same  boxes  had  been  in  use  for  25 
years.  When  heaped  up  they  held  a  busheL 
When  level  full  they  held  seven-eighths  of  a 
bushel.  The  plaintiffs  in  the  beginning  prob- 
ably In  each  case  came  Into  a  business  In 
which  several  thousand  other  farmers  and 
truck  gardeners  were  engaged,  and  found 
these  boxes  in  universal  use  and  no  com- 
plaints made.  They  furnished  their  produce 
in  the  boxes  and  received  empties  to  the 
same  number  in  return  at  the  time  of  each 
sale.  If  the  commission  merchant  did  not 
have  the  empties  on  hand  for  the  exchange, 
he  would  give  an  order  on  the  box  factory 
for  the  requisite  number,  and  the  farmer 
immediately  went  the^e  and  got  new  boxes. 
It  appears  that  most  of  these  boxes  were  in 
fact  purchased  by  the  commission  men.  Nei- 
ther on  the  face  of  the  petition  nor  on  the 
evidence  as  produced  at  the  preliminary  Is 
there  a  showing  that  the  plaintiffs  came  into 
court  with  unclean  hands;  that  is  a  matter 
which  should  be  determined  upon  the  final 
hearing.  If  the  plaintiffs  knew  or  had  rea- 
son to  believe  that  the  boxes  passed  on  to 
the  consumer,  and  that  the  consumer  was  in 
fact  deceived  by  them  as  to  the  contents, 
another  question  would  be  presented  from 
that  presented  here  where  no  such  facts  are 
shown.  The  conclusion  is  that  the  trial  court 
was  in  error  in  dismissing  the  petition  with- 
out a  hearing,  and  no  considerations  have 
been  presented  to  relieve  from  the  conse- 
quences of  that  erroneous  ruling. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

RAILEY,  C,  not  sitting. 
MOZLEY,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  by 
WHITE,  C,  is  adopted  as  the  opinion  of  the 
Court.    All  the  Judges  concur. 
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STEGMANN  et  al.  t.  WEEEB,  GommisBioner 

of  Weights  and  Measures  of  City  of  St 

Louis.     (No.  21152.) 

(Supreme  Court  of  Miasouri,  Division  No.  2. 
July  5,  1919.) 

1.  Constitutional  Law  >^=s»]45^Iupaibino 
Obligation  of  Contracts— Regulation  of 
Weights  and  Measubes. 

An  ordinance  prohibiting  selling  of  certain 
produce  e::cept  in  containers  of  a  certain  ca- 
pacity held  not  unconstitutional  as  impairing 
the  obligation  of  contracts  in  violation  of  Const 
TJ.  S.  art  1,  f  10,  or  Const.  Mo.  art  2,  §  15. 

2.  Constitutional  Law  ^=s>68(2)— Wbiqhtb 
•AND  Measubes  ^s»1— Power  to  Regulate. 

The  Legislature  has  the  right  to  regulate 
weights  and  measures  and  delegate  that  au- 
thority to  municipal  corporations,  so  that  the 
latter,  in  so  far  as  they  exercise  police  powers, 
may  regulate  weights  and  measures. 

3.  Municipal  Cobpobations  «:a>63(2)— Obdi- 
NANCEa— Reasonableness  —  Judicial  Su- 

PEBVISION. 

The  Supreme  Court  may  determine  whether 
an  ordinance  is  reasonable  or  unreasonable,  and 
in  considering  the  matter  may  settle  it  by  in- 
spection of  the  ordinance  on  its  face,  or,  may 
find  it  unreasonable  by  a  state  of  facts  which 
affects  its  operation. 

4.  Weights  and  Measubes  «=>5  — Regula- 
tion OF  Measubes— Reasonableness. 

An  ordinance  prohibiting  selling  of  certain 
produce  except  in  containers  of  a  certain  capac- 
ity held  not  unreasonable. 

5.  Injunction  «=>105  (1)— Conjectural  In- 

JUBY. 

Injunction  will  not  lie  to  restrain  enforce- 
ment of  an  ordinance  requiring  the  selling  of 
produce  in  containers  of  a  certain  capacity 
which  does  not  penalize  the  using  of  containers 
having  different  dimensions  than  those  mention- 
ed in  the  ordinance,  on  the  ground  that  the  ordi- 
nance will  probably  be  interpreted  and  enforced 
illegally  and  oppressively,  where,  although  it  is 
stipulated  that  defendant^  city  commissioner  of 
weights  and  measures,  expects  to  prosecute 
plaintiffs  for  using  containers  unless  they  are 
of  the  exact  dimensions  provided  in  the  ordi- 
nance, it  appears  that  the  only  containers  that 
plaintiffs  are  using  are  those  not  having  the 
required  capacity,  and  there  is  no  showing  that 
they  expect  to  use  boxes  of  the  right  capacity, 
but  of  different  shape;  for  injunction  does  not 
lie  to  prevent  some  unexpected  and  unthreatened 
prosecution. 

Appeal  from  St.  Louis  Circuit  CJourt ;  Vital 
W.  Garesche,  Judge. 

Action  by  Fred  Stegmann  and  others 
against  Henry  L.  Weeke,  Commissioner  of 
Weights  and  Measures  of  City  of  St.  Louis. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal.   Affirmed. 

Edward  W.  Foristel  and  Taylor  R.  Young, 
both  of  St  Louis,  and  T.  T.  Binde,  of  Madi- 
son, HI.,  for  appellants. 


Danes  and  H.  A.  Hamilton, 
both  of  St.  Louis,  for  respondent 

WHITE,  C.  This  is  a  companion  case  to 
No.  21161  of  the  same  title,  214  S.  W.  134. 
Many  facts  pertinent  here  are  fully  set  out 
in  the  opinion  in  that  ease,  and  it  may  be 
read  in  connection  with  this  case.  Howev- 
er, for  convenience,  it  is  proper  briefly  to 
restate  some  of  them.  That  was  a  suit 
brought  by  plaintiffs,  as  farmers  and  truck 
gardeners,  to  restrain  the  conmiissioner  of 
weights  and  measures  of  the  city  of  St  Lou- 
is from  enforcing  a  certain  ordinance,  No. 
29795.  In  that  case  the  circuit  court  on  a 
preliminary  hearing  for  the  purpose  of  de- 
termining whether  a  temporary  restraining 
order  should  be  Issued,  dismissed  the  bill 
without  a  final  hearing  on  the  merits  of  the 
case. 

The  ordinance  complained  of,  enacted  Au- 
gust 9,  1917,  provided  for  a  bushel  box,  and 
boxes  holding  fractions  of  a  bushel,  in  which 
produce,  fruits,  and  vegetables  should  be 
marketed,  of  a  cubical  content  in  excess  of 
the  statutory  bushel  as  provided  by  section 
11001,  R.  S.  1909,  and  by  the  federal  stat- 
ute. The  plaintifPs  were  using  as  a  bushel 
box  one  containing  less  cubical  contents 
than  the  statutory  busheL  After  that  case 
was  heard  and  before  its  determination  the 
city  of  St  Louis  amended  the  ordinance  so 
as  to  make  it  accord  with  the  statute  of  Mis- 
souri and  the  federal  statute.  When  that 
was  done  and  the  former  case  dismissed,  the 
plaintiffs  brought  this  suit  to  enjoin  the  en- 
forcement of  the  ordinance  as  amended.  In 
their  petition  in  this  case  they  set  out  the 
original  ordinance  enacted  August  9,  1917, 
in  full,  and  the  amendment  to  the  same  mad6 
in  April,  1918. 

They  allege  that  they  are  farmers  and  gar- 
deners and  market  their  produce  either  to 
commission  merchants,  retail  grocers,  or 
hucksters;  that  their  produce  is  packed  in 
wooden  boxes,  or  crates,  before  being  load- 
ed, and  in  loading  the  boxes  are  packed  In 
tiers  and  so  arranged  that  the  bottom  tier  is 
protected  from  upper  tiers ;  that  in  capacity 
said  boxes  or  crates  range  from  three- 
fourths  of  a  bushel,  standard  measure  as  de- 
fined by  statute,  to  a  bushel,  and  are  used 
by  all  truck  gardeners  in  the  vicinity  where 
plaintiffs  grow  their  produce;  that  they 
have  been  used  for  25  years  in  that  manner 
and  are  peculiarly  suited  to  the  economical 
and  safe  delivery  of  produce ;  that  the  plain- 
tifTs  and  other  truck  gardeners  and  farmers 
have  on  hand,  complete  to  be  used,  1,875,000 
of  such  boxes,  which  cost  them  in  the  neigh- 
borhood of  $350,000;  that  their  delivery 
trucks  are  especially  designed  to  conform  to 
the  size  of  said  boxes  and  crates;  that  the 
produce  which  they  sell  is  neither  bought 
nor  sold  by  the  bushel,  but,  by  special  agree- 
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ment  between  the  sellers  and  purchasers,  it 
is  sold  by  the  box  or  crate,  and  the  purchas- 
ers, from  plaintiffs  are  not  in  any  manner 
misled  or  deceived  as  to  the  capacity  of  the 
boxes  in  which  the  produce  is  sold;  that 
they  deliver  their  boxes  full  to  the  purchas- 
er and  receive  in  return  in  each  case  empty 
boxes  of  the  same  size  and  character  froiH 
the  purchaser. 

Upon  the  filing  of  this  petition  and  a  bond 
in  the  sum  of  $1,000,  duly  approved,  a  tem- 
porary restraining  order  was  issued  and 
served  upon  the  defendant,  Weeke,  who  was 
ordered  to  show  cause  on  a  certain  day  why 
the  injunction  should  not  issue.  Thereupon 
the  defendant  filed  his  return  in  the  nature 
of  an  answer  to  the  allegations  of  the  peti- 
tion. Afterwards  the  parties  filed  a  stipula* 
tion  as  to  certain  facts,  wherein  they  agreed 
that  the  case  might  be  submitted  "for  final 
adjudication  upon  the  petition  and  the  said 
return  of  the  respondents,  to  be  taken  and 
construed  as  an  answer  thereto,  and  the  re- 
ply of  the  plaintiffs  filed  on  that  date  to- 
gether with  certain  stipulations  of  facts." 
Tfie  court  thereupon  heard  the  case  upon 
its  merits,  found  the  issues  in  favor  of  the 
defendant,  and  dismissed  tho.  bill,  and  from 
that  Judgment  the  plaintiffs  appealed  to  this 
court. 

Ordinance  No.  29795  in  its  original  form 
provided,  among  other  things,  the  duties  of 
the  commissioner  of  weights  and  measures 
to  test  the  accuracy  of  weights  and  measures 
and  to  seize  in  ttie  name  of  the  city  "all 
false  weights,  measures,  and  scales,  and  to 
make  arrests  of  persons  violating  the  ordi- 
nance by  using  false  weights  and  measures 
and  scales."  It  provided  for  inspection  of 
all  weights  and  measures  examined,  and 
penalties  for  persons  having  weights  and 
measures  in  their  possession,  for  refusing 
to  allow  them  to  be  tested  and  examined, 
and  for  using  weights  and  measures  that 
are  not  tested,  that  the  commissioner  should 
mark  "condemned"  weights,  measures,  stand- 
ards, etc.,  that  did  not  conform  to  the  stand- 
ard in  this  state,  and  that  it  should  be  a  mis- 
demeanor to  use  a  weight  or  measure  con- 
taining a  less  quantity  than  represented. 

Section  22  of  that  ordinance  fixed  the  di- 
mensions for  standard  boxes  to  hold  bushels, 
half  bushels,  and  other  fractional  parts  of  a 
bushel,  making  the  cubical  contents  of  such 
boxes  greater  than  the  statutory  require- 
ments. Section  23  of  the  ordinance  provided 
for  a  fee  of  ten  cents  each  for  inspection  of 
such  boxes,  that  they  should  be  inspected 
once  a  year,  and  that  it  should  be  a  misde- 
meanor for  any  one  to  use  boxes  of  other  di- 
mensions for  the  purpose  of  selling  fruits  or 
vegetables.  Those  were  the  sections  struck 
at  in  the  other  suit. 

By  the  amendment  of  April,  1918,  sections 
22  and  23  of  the  ordinance  were  made  to 
read  as  follows: 


"Sec.  22.  Standard  bushel  hoa  and  fractional 
part  thereof  e9tabUshed.~-TheTe  is  hereby  es- 
tablished a  standard  bushel  box,  the  dimensions 
of  which  shall  be  as  follows:  Length,  twenty- 
two  inches;  depth,  eight  and  one-half  inches; 
width,  eleven  and  one-half  inches ;  which  bashel 
box  shall  contain  twenty-one  hundred  and  fifty 
and  five-tenths  cubic  inches.  There  is  hereby 
established  a  standard  half  bushel  box,  the  di- 
mensions of  which  shall  be  as  follows:  Length, 
twenty-two  inches ;  depth  four  and  one-quarter 
inches;  width  eleven  and  one-half  inches; 
which  half  bushel  box  shall  contain  one  thou- 
sand and  seventy- five  and  two-tenths  cubic 
inches.  All  boxes  or  containers  in  which  fruits 
and  vegetables  are  sold  or,  offered  for  sale  shall 
be  of  the  foregoing  dimensions  and  standards, 
unless  otherwise  provided  by  ordinance. 

"Sec.  23.  PenaUy.-^Any  person,  firm  or  cor- 
poration who  shall  sell  or  offer  far  sale  in 
the  city  of  St.  Louis  any  fruits  or  vegetables 
except  fresh  berries,  cherries,  currants  or  other 
small  fruits  in  any  bpx  or  receptacle  that  ia 
of  a  capacity  different  from  that  hereinbefore 
provided,  shall  be  guilty  of  a  misdemeanor  and 
upon  conviction  thereof  shall  be  fined  not  less 
than  five  dollars  nor  more  than  five  hundred 
dollars." 

It  will  be  seen  by  this  amendment  section 
22  is  in  agreement  with  the  statute  as  to  the 
cubical  contents  of  a  bushel.  The  answer 
restates  much  of  the  same  matter  contained 
in  the  petition,  including  the  ordinance,  and 
sets  out  at  length  Judge  Taylor's  opinion  de- 
livered in*  the  previous  case. 

The  stipulation  which  supplements  the 
pleadings  is  to  the  effect  that  the  defend- 
ant commissioner  of  weights  and  measures 
Intends  to  arrest  and  prosecute  plaintiffs  and 
others  using  boxes  in  violation  of  the  ordi- 
nance as  long  as  they  fail  to  use  boxes  of  the 
exact  dimensions  and  contents  provided  in 
the  amended  ordinance,  regardless  of  how 
said  boxes  are  marked  or  whether  said  boxes 
contain  more  than  the  quantity  marked  on 
the  box  or  not;  that  the  defendant,  Weeke, 
has  not  destroyed  any  boxes  belonging  to 
any  of  the  plaintiffs  since  the  23d  day  of 
April,  1918;  "that  all  persons  who  now  sell 
direct  to  the  consumer  of  products  sold  by 
the  plaintiffs  are  required  to  sell  and  do  sell 
by  weight,  and  not  by  measure."  The  fur- 
ther fact  was  stipulated  for  what  it  is 
worth,  that  the  number  of  farmers  nmd 
truck  gardeners,  naming  them,  46  or  50,  use 
boxes  which  correspond  to  the  requirements 
of  amended  sections  22  and  23  of  the  ordi- 
nance. 

The  amended  ordinance  at  which  this  pro- 
ceeding is  aimed  does  not  contain  the  op- 
pressive feature  of  inspection  fee  for  each 
box  contained  in  the  original  ordinance,  and 
there  is  no  threat  of  the  commissioner  of 
weights  and  measures  to  destroy  without  a 
hearing  the  boxes  or  other  property  of  plain- 
tiffs. 

[1,2]  I.  Appellant  asserts  that  sections  22 
and  28  of  the  ordinance  are  unconstitutional 
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and  In  conflict  with  article  1,  |  10,  of  the 
United  States  Constitution,  and  with  article 
2,  f  15,  of  the  Constitution  of  Missouri,  in 
that  the  ordinance,  prohibiting  a  person  from 
selling  his  produce  in  any  form  or  manner 
or  in  any  quantity  which  he  sees  fit  and 
which  his  purchasers  desire  so  long  as  his 
method  is  fair  and  characterized  by  honest 
dealinjE  with  his  purchaser,  impairs  the  right 
to  make  contracts. 

As  a  police  regulation,  for  the  purpose  of 
protecting  the  public  ahd  consumers  from 
fraud  and  imposition  in  their  purchase  of 
commodities,  it  is  recognized  by  the  courts 
that  the  legislative  authority  has  the  right 
to  regulate  weights  and  measures  and  dele- 
gate that  authority  to  municipal  corpora- 
tions so  that  the  latter.  In  so  far  as  they  ex- 
ercise police  powers,  may  regulate  weights 
and  measures.  The  question  here  is  wheth- 
er this  regulation  is  such  as  to  invade  the 
constitutional  right  to  make  contracts.  This 
court  has  considered  the  question  in  constru- 
ing the  statutes  providing  for  official  weigh- 
ers of  coal  and  grain.  A  leading  case  is 
State  ex  inf.  t.  Merchants'  Exchange,  269 
Mo.  346,  190  S.  W.  903,  Ann.  Cas.  1917E,  871. 
In  that  case  the  court  had  under  considera- 
tion the  constitutionality  of  a  statute  which 
forbade  any  person,  corporation,  or  associa- 
tion other  than  the  duly  authorized  and  ap- 
pointed state  weigher  to  issue  any  weight 
certificate  or  to  Issue  or  sign  any  ticket  pur- 
porting to  be  the  weight  of  any  car,  wagon, 
sack,  or  other  package  of  grain  weighed  at 
any  warehouse  in  the  state.  The  court  held 
that  the  .purpose  of  the  act  was  to  protect 
from  fraud  the  people  who  sold  and  bought 
grain  and  banks  who  loaned  money  on  ware- 
house receipts.  This  language  is  used  (269 
Mo.  loc.  dt.  358,  190  S.  W.  905  [Ann.  Cas. 
1917E,  8711): 

^Tfae  whole  purport  of  the  act  is  for  such  of- 
ficial supervision  in  the  principal  grain  markets 
as  will  protfK!t  not  only  the  buyers,  bat  the 
sellers,  of  grain.  In  other  words,  it  establishes 
a  disinterested  agency  between  the  buyer  and 
seller  both  as  to  weights  and  grades  of  the 
grain.  If  a  wheat  grower  of  Missouri  ships 
a  car  of  wheat  to  St.  Louis,  he  is  not  forced 
to  take  the  grading  and  weighing  of  the  defend- 
ant (an  association  of  grain  dealers  and  specu- 
lators), but  be  has  the  protection  of  the  disin- 
terested agency  established  by  the  state,  an 
agency  duly  bonded  for  faithful  performance 
of  duty." 

The  effect  of  that  statute,  then,  was  to 
make  the  certificate  of  the  weigher  an  official 
guaranty  that  the  commodity  which  it  rep- 
resented was  correctly  represented,  without 
further  investigation  on  the  part  of  the  pur- 
chaser or  of  the  seller.  It  would  not  only 
aave  time  and  expense  in  negotiations  of 
that  kind,  but  was  a  power  for  protection 
against  fraud  and  imposition  in  connection 
with  such  sales.  The  case  quotes  from  an 
earlier  case,  Coal  Co.  v.  City  of  St  Louis, 


130  Mo.  327,  32  S.  W.  649,  61  Am.  St.  Rep. 
566,  where  a  municipal  ordinance  similar  in 
import  was  under  consideration,  and  it  was 
held  binding  and  valid  under  the  charter 
authority  of  the  city  of  St.  Louis  wherein  it 
had  authority  to  license,  tax,  and  regulate 
retailers,  and  "establish  the  standard  of 
weights  and  measures  to  be  used  in  the  city 
of  St  Louis."  It  is  pointed  out  in  those 
cases  that  a  purchaser  or  a  seller  may  weigh 
his  grain  for  his  own  satisfaction,  but  that 
the  official  weight  only  can  be  allowed  in 
buying  and  selling. 

In  the  case  of  State  ex  parte  House  v. 
Mayes,  227  Mo.  636,  127  S.  W.  305,  this  court 
had  under  consideration  a  statute  which 
provided  that  no  agent  or  broker  selling 
grain,  etc,  should  have  authority,  under 
claim  of  right  to  do  so  by  reason  of  any  cus- 
tom or  rule  of  any  board  of  trade,  to  sell 
such  commodities  except  on  the  basis  of  the 
actual  weight  thereof,  and  any  contract  for 
such  sale  in  violation  of  the  act  should  be 
null  and  void.  The  Board  of  Trade  of 
Kansas  City  had  a  rule  which  permitted  the 
purchaser  of  grain  to  deduct  100  pounds  from 
a  carload  of  such  grain  because  of  dirt  and 
foreign  substances  which  were  presumed  to 
be  in  it  and  which  were  swept  out  after  it 
was  unloaded;  it  being  common  experience 
that  about  that  amount  of  dirt  on  the  aver- 
age was  in  each  carload.  One  R.  J.  House 
was  prosecuted  for  making  such  deduction  in 
accordance  with  the  rules  of  the  Board  of 
Trade  and  in  violation  of  the  statute.  It 
was  held  that  the  statute  was  valid  and  con- 
stitutional as  a  matter  of  police  protection, 
and  not  in  violation  of  the  Constitution, 
which  prohibits  any  act  impairing  the  obli- 
gation of  contracts. 

An  ordinance  of  the  city  of  Chicago  fixing 
the  standard  size  of  loaves  of  bread  and  pro- 
hibiting the  sale  of  loaves  of  any  other  size 
was  held  to  be  constitutional  by  the  Supreme 
Court  of  Illinois.  Chicago  v.  Schmidinger, 
243  111.  167,  90  N.  B.  369,  44  L.  R.  A.  (N.  S.) 
632,  17  Ann.  Cas.  614.  The  case  was  taken  to 
the  Supreme  Court  of  the  United  States, 
where  It  was  affirmed  under  the  title  Schmid- 
inger V.  City  of  Chicago,  226  U.  S.  578,  33 
Sup.  Ct.  182,  57  L.  Ed.  364.  Ann.  Cas.  1914B, 
284.  That  court  in  the  opinion  rendered, 
thus  comments  upon  the  claim  that  the  effect 
of  the  ordinance  was  to  Impair  the  right  to 
contrnct  (226  U.  S.  loc.  dt  589,  33  Sup.  Ct 
185  157  L.  Ed.  364,  Ann.  Cas.  1914B,  284]): 

"This  court  has  had  frequent  occasions  to  de- 
clare that  there  is  no  absolute  freedom  of  con- 
tract. The  exercise  of  the  police  power  fixing 
weights  and  measures  and  standard  sizes  must 
necessarily  limit  the  freedom  of  contract  which 
would  otherwise  exist  Such  limitations  are 
constantly  imposed  upon  the  right  to  contract 
freely,  because  of  restrictions  upon  that  right 
deemed  necessary  in  the  interest  of  the  general 
welfare.  So  long  as  such  action  has  a  reasop*- 
able  relation  to  the  exercise  of  the  power  belong- 
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ing  to  the  local  legislative  body  and  is  not  so 
arbitrary  or  capricious  as  to  be  a  deprivation 
of  due  process  of  law,  freedom  of  contract  is  not 
interfered  with  in  a  constitutional  sense." 

The  law  of  Maryland  which  provided  that 
it  should  be  unlawful  to  carry  out  of  the 
state  any  hogshead  of  tobacco  raised  in  that 
state  except  such  as  had  been  inspected, 
marked,  and  passed  according  to  the  provi- 
sions of  the  act  regulating  the  inspecting  and 
marketing  of  tobacco  was  held  to  be  consti- 
tutional by  the  Supreme  CJourt  Turner  v. 
Maryland,  107  U.  S.  38,  2  Sup.  Ct  44,  27  L. 
Ed.  370. 

The  Supreme  Court  of  Massachusetts  held 
constitutional  an  act  which  provided  that  the 
sale  of  oats  and  meal  must  be  by  the  bushel, 
and  providing  that  an  action  could  not  be 
maintained  for  the  price  of  such  commodi^ 
when  sold  by  the  bag.  Eaton  v.  Kegan,  114 
Mass.  433. 

The  ordinance  under  consideration  here  fix- 
es the  cubical  contents  of  bushel  and  half 
bushel  boxes  and  provides  a  penalty  for  using 
boxes  of  a  different  capacity.  The  effect  of  the 
ordinance  Is  that  certain  commodities  could 
not  be  sold  except  in  containers  containing  a 
bushel  or  a  half  busheL  The  prohibition  of 
the  use  of  boxes  of  other  capacity  is  sufficient 
guaranty  that  boxes  of  other  capacity  would 
not  be  used  and  furnished  the  same  protec- 
tion to  the  purchaser  that  the  final  weighing 
certificates  would  furnish  in  case  of  the  sale 
of  hay  and  coal  as  considered  by  the  court 
in  the  Merchants'  Exchange  Case,  supra,  and 
the  Coal  Company  Case,  supra.  The  reason 
for  the  validity  of  the  statute  and  the  ordi- 
nance in  those  cases  applies  with  equal  force 
to  the  ordinance  here.  It  is  not  unconstitu- 
tional as  impairing  the  obligation  of  con- 
tracts. 

[3, 4]  II.  But  it  is  claimed  the  ordinance  is 
an  unreasonable  regulation  in  its  operation, 
in  that  it  not  only  prohibits  the  use  of  con- 
tainers  of  any  other  capacity  than  that  pro- 
vided, but  prescribes  the  exact  dimensions, 
the  length  and  depth  of  the  boxes,  and  for- 
bids the  use  of  containers  of  equal  capacity 
of  any  other  shape;  that  is,  a  box  may  be  a 
perfect  cube  and  contain  a  bushel  or  a  half 
bushel.  Of  courSe,  this  court  may  determine 
whether  an  ordinance  is  reasonable  or  un- 
reasonable (Union  Cemetery  Ass'n  v.  Kansas 
City,  252  Mo.  loc.  clt.  500, 161  S.  W.  261),  and 
in  considering  the  matter  may  settle  it  by 
inspection  of  the  ordinance  on  its  face,  or 
may  find  it  unreasonable  by  a  state  of  facts 
which  affects  its  operation  (St.  Louis  v. 
Theatre  Co.,  202  Mo.  690,  loc.  cit  699,  100  S. 
W.  627).  It  might  be  unreasonable  in  one 
place  and  perfectly  reasonable  in  another.  It 
might  be  unreasonable  in  a  mere  village 
whereas  in  a  large  city,  with  its  great  volume 
of  business  of  the  character  affected,  it 
would  be  a  reasonable  regulation.  Here 
there  are  several  thousand  farmers  engaged 


in  raising  and  selling  produce.  There  are 
hundreds  of  thousand  of  consumers  In  the 
dty  of  St.  Louis,  many  of  whom,  doubtless  the 
majority,  at  some  time  or  other  purchase  these 
very  commodities.  The  evident  purpose  of  the 
ordinance  in  providing  containers  of  xmlform 
shapes  and  sizes  was  so  that  a  purchaser 
easily  could  tell  the  exact  quantity  of  the 
commodity  he  was  buying,  the  presumption 
b«ing  that  the  box  containing  the  commodity 
which  he  purchased  had  passed  the  final  test 
as  to  capacity,  and  he  need  not  trouble  hlnv- 
self  in  relation  to  that  matter  or  Inquire  fur- 
ther. Likewise  it  may  be  said  that  certain 
definite  shapes  and  dimensions  would  greatly 
facilitate  inspection,  lessen  the  expense  of 
supervision  for  the  city,  and  conduce  in  no 
way  to  hamper  or  hinder  the  course  of  tra^e. 

It  might  be  said  further  that  the  plaintiffs 
here  could  not  complain  that  the  definite  di- 
mensions of  the  boxes  were  provided  be- 
cause they  were  using,  or  claimed  the  right 
to  use,  boxes  of  uniform  dimensions  and 
capacity.  The  evidence  shows  they  nearly 
all  used  exactly  the  same  kind  of  boxes  as 
did  all  other  persons  pursuing  like  business. 
It  seems  from  the  facts  stated  in  the  record 
that  it  was  to  their  advantage  to  use  exactly 
the  same  kind  of  containers  as  to  shape  and 
dimensions.  However,  it  is  sufficient  answer 
to  this  point  to  say  that  no  penalty  is  fixed 
for  the  violation  of  that  part  of  the  ordi- 
nance prescribing  the  dimensions  of  the  box ; 
the  plaintiffs  could  not  be  prosecuted  for  mis- 
demeanors unless  they  used  boxes  of  different 
capacity.  In  that  respect  the  ordinance  is 
no  more  unreasonable  than  the  Chicago  ordi- 
nance fixing  the  size  of  loaves  of  bread,  or 
the  statutes  and  ordinances  considered  in 
the  Missouri  cases  cited  above. 

[5]  III.  Plaintiffs,  however,  assert  that  the 
ordinance  will  be  interpreted  and  enforced 
oppressively  and  Illegally.  Persons  might 
use  boxes  having  different  length,  width,  and 
depth  from  those  mentioned  in  section  22.  If 
they  possessed  the  cubical  contents  of  the 
boxes  there  provided  for  they  would  not  be 
guilty  of  a  misdemeanor  under  the  provisions 
of  section  23.  Yet,  according  to  the  stipula- 
tion, the  defendant  expects  to  prosecute 
plaintiffs  for  using  boxes  unless  they  are  of 
the  exact  dimensions  provided  in  the  ordi- 
nance. 

In  this  connection  it  appears  that  the  only 
boxes  which  the  plaintiffs  use  and  have  no 
right  to  use  are  those  which  do  nut  have  the 
contents  provided  for  in  section  22.  There 
is  nothing  to  show  that  they  expect  to  use 
boxes  of  the  right  capacity  and  of  a  different 
shape,  but  only  expect  to  use  the  boxes  they 
have  been  using  which  are  of  an  insufficient 
capacity;  therefore  they  are  liable  to  Incur 
the  penalties  of  the  ordinance  in  all  they  pro- 
pose to  do.  This  court  cannot  conjecture 
that  they  will  use  some  boxes  which  they  do 
not  expect  to  use,  or  that  they  will  be  arrest- 
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ed  and  prosecated  for  doing  something  whicli 
they  do  not  intend  to  do.  They  cannot  have 
an  injunction  to  restrain  the  city  from  pur- 
suing some  unexpected  and  unthreatened 
prosecution. 

IV.  It  is  stipulated,  as  noted  above,  that 
the  consumer  who  purchases  the  goods  from 
their  immediate  vendors,  goods  which  plain- 
tiffs sell,  are  required  to  purchase  by  weight, 
and  not  by  measure.  It  is  not  stated  wheth* 
er  this  requirement  is  by  ordinance  or  by 
contract.  Section  28  of  the  ordinance  pro- 
vides tliat  certain  products  .enumerated, 
which  are  presumed  to  include  some  of  the 
products  sold  by  plaintiffs,  shall  be  sold  hy 
weight,  excepting,  however,  ''commodities  in 
original  packages,'*  and  then  provides  that — 

"The  term  'original  package,'  as  herein  used, 
shall  be  taken  to  mean  packages  in  which  the 
commodities  have  been  packed  before  shipping 
by  the  grower,  producer,  or  original  packer 
thereof,  and  the  contents  of  which  have  not  been 
disturbed  or  diminished  except  for  the  purpose 
of  ripening  it  or  of  replacing  spoiled  goods." 

This  provision  of  section  28  evidently 
would  exclude  plaintiffs  and  those  pursuing 
a  like  business  from  obligation  to  sell  by 
weight,  or  persons  handling  their  produce  in 
original  packages  from  selling  by  weight,  and 
therefore  the  ordinance  is  in  direct  conflict 
with  this  stipulation  as  to  its  purport.  This 
section  of  the  ordinance  must  be  construed 
in  connection  with  the  other  sections.  It  cer- 
tainly was  not  the  intention  in  the  passage 
of  the  ordinance  to  make  any  provisions 
which  are  absolutely  nugatory.  There  would 
be  no  purpose  or  use  in  providing  for  dimen- 
sions of  measures  to  contain  a  bushel  and 
half  bushel,  unless  the  products  were  sold  by 
the  bushel  or  half  bushel ;  and  the  exclusion 
of  the  original  packers  and  of  property 
which  comes  in  original  packages  from  the 
requirement  to  sell  by  weight  is  the  only 
reasonable  construction  of  the  provision  in 
section  28  in  connection  with  the  rest  of  the 
ordinance.  We  must  attempt  to  take  the  evi- 
dent meaning  of  the  ordinance  as  it  reaas 
even  though  counsel  for  both  parties  may 
have  misunderstood  its  meaning,  or  may  have 
inadvertently  construed  it  differently. 

It  is  also  noted  that  throughout  the  ordi- 
nance the  inspection  and  the  penalties  fixed 
apply  to  false  standards,  false  weights  and 
measures  The  evidence  here  does  not  show 
,  that  the  boxes  which  the  plaintiffs  were 
using  were  measures  or  standards  of  meas- 
ures; they  were  simply  the  containers  in 
which  they  sold  their  products.  The  boxes 
are  not  used  like  a  half  bushel  measure  to 
measure  out  the  quantity  of  the  product ;  they 
are  only  used  to  contain  the  products  sold. 
Nevertheless  sections  22  and  23,  leaving  out 
of  consideration  the  balance  of  the  ordinance, 
fix  the  size  and  shape  of  box  and  name  the 
penalty  for  using  those  of  different  capacity. 


Those  sections  are  valid  and  elective  as  to 
that  purpose,  regardless  of  the  rest  of  the 
ordinance. 

While  it  is  admitted  that  plaintiffs  sold 
only  to  commission  merchants  and  retail 
dealers  who  were  not  at  all  deceived  as  to 
the  contents  of  the  boxes  and  who  did  not 
buy  by  the  bushel,  nevertheless  the  commod- 
ities in  the  original  packages  under  the  or- 
dinance could  be  passed  on  to  the  ultimate 
consumer.  It  was  entirely  within  the  dis- 
cretion of  the  dty  government  to  provide 
against  imposition  which  they  thought  might 
occur  in  such  sales  to  consumers.  Their  dis- 
cretion and  Judgment  in  providing  against 
possible  fraud  in  the  matter,  whether  sound 
or  otherwise,  is  not  for  this  court  to  de- 
termine. It  is  sufficient  that  the  governing 
body  deems  the  restrictions  necessary  for  the 
protection  of  citizens  and  consumers.  It  has 
lawful  authority  to  make  the  regulations,  and 
this  court  will  not  interfere. 

The  judgment  is  affirmed. 

RAILBY,  C,  not  sitting. 
MOZLinr,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion 
by  WHITE,  C,  has  been  adopted  as  the  opin- 
ion of  the  court.  WILI/IAMS,  P.  J.,  and 
WALKER,  J.,  concur. 

FARIS,  J.  (concurring).  I  concur  for  the 
reason  only  that  there  is  no  penalty  attached 
for  the  failure  to  use  a  container  of  the  pre- 
scribed dimensions,  thus  leaving  so  much  of 
the  ordinance  as  prescribes  the  dimensions 
of  such  containers  neither  mandatory  nor 
punishable,  but  advisory  only. 

I  do  not  agree  that  the  city  of  St.  Louis 
has  the  authority  under  the  guise  of  a  police 
regulation  to  require  the  use  of  containers 
of  fixed  and  arbitrary  dimensions.  I  con- 
cede the  authority  in  the  city  to  pass  an  ordi- 
nance requiring  audi  containers  to  be  of  a 
certain  capacity  so  as  to  guard  against  fraud 
r.nd  cheating,  and  even  to  require  such  con- 
tainers to  be  rectangular  in  shape,  so  as  to 
mirimlze  time  and  labor  in  ascertaining  the 
conformity  of  such  containers  to  the  capacity 
required  by  the  ordinance.  But  I  do  not 
think  it  lies  in  the  power  of  the  city  to  say 
by*  its  ordinance  that  such  containers  must 
be  of  required  length,  width,  and  depth. 
Neither  do  I  think  that  one  using  containers 
of  an  impeccable  capacity,  so  far  as  com- 
plying with  the  requirement  as  to  capacity  Is 
concerned,  could  be  punished  in  any  wise  for 
using  a  longer,  or  a  shorter,  a  wider  or  a  ^ 
narrower,  a  deeper  or  shallower  container 
than  the  arbitrary  standard  prescribed  by 
ordinance. 

Upon  the  view  that  the  ordinance  means 
what  I  have  said  above  that  it  ought  to 
mean,  I  concur. 
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POWELL  et  al.  v.  BOWEN  et  al.    (No.  19550.) 

(Supreme  Court  of  Missoari,  in  Banc.    June  14, 
1019.    Rehearing  Denied  July  7,  1919.) 

1.  Acknowledgment  «=>37(2)— Mabbied  Wo- 
man. 

A  deed  to  land  executed  by  a  husband  and 
wife  in  September,  1882,  was  absolutely  void 
under  Rev.  St.  1879,  Sf  680,  681,  where  the 
officer  tuking  the  aclcnowledgment  did  not  ex- 
amine the  wife  separate  and  apart  from  her 
husband  and  so  certify  in  the  certificate  of  ac- 
knowledgment, and  further  certify  that  the  wife 
executed  such  conveyance  fret»ly  and  without 
compulsion  or  undue  iutiuence  of  her  husband. 

2.  Abandonment  ^=>1~Real  Propebtt. 

The  defense  of  abandonment,  disassociated 
from  other  defenses  such  as  adverse  possession 
or  failure  to  pay  taxes,  has  never  been  recog- 
nized as  affecting  title  to  real  property  at  com- 
mon law. 

3.  Husband  and  Wife  ^S9l29(2),  220— Real 
Pboperty— Laches. 

Neither  laches  nor  estoppel  in  pais  is  as  to 
her  real  prup(*rty  imputable,  during  the  life  of 
her  husband,  to  a  married  woman  who  was  un- 
der disability  of  coverture  when  the  amendment 
of  1889  to  the  Married  Woman's  Act  took  effect. 

4.  Husband   and   Wife  ^=>210(3)— Posses- 
sion OF  Land. 

Where  a  married  woman  acquired  title  to 
land  prior  to  the  amendment  of  1889  to  the 
Married  Woman's  Act,  right  of  possession  in 
the  husband  became  vested,  and  the  amendment 
could  not  divest  him  of  such  right  of  possession, 
and  the  wife  could  not  bring  a  possessory  ac- 
tion. 

6.  Husband  and  Wife  ^=s>220— Laches. 

Since  the  right  of  possession  in  a  husband 
of  land  acquired  by  his  wife  during  coverture 
was  vested,  and  was  not  affected  by  the  amend- 
ment of  1889  to  the  Married  Woman's  Act, 
failure  of  the  wife  to  bring  a  possessory  action 
after  such  amendment  and  during  the  lifetime  of 
the  husband,  as  against  a  third  person  could 
not  be  the  basis  of  laches. 

6.  Equity  ^=»84^"Lache8." 

It  is  fundamental  that  laches,  or  neglect  to 
promptly  bring  or  assert  a  cause  of  action  to 
the  hurt  of  a  potential  defendant,  can  never  be 
imputed  to  one  who  has  no  right  to  sue,  or  to  a 
case  wherein  a  suit  if  brought  would  not  af- 
ford any  actual  relief. 

[Ed.  Note.—For  other  definitions,  see  Words 
and  Phrases.  First  and  Second  Series,  Laches.] 

7.  Equity  ^=><j7— "Laches." 

"Laches"  is  but  a  manifestation  of  estoppel 
in  pais;  the  latter  being  the  genua  and  the  for- 
mer merely  a  species. 

8.  Estoppel  ^=s>  19— Covenants  in  Deed. 

Whore  a  deed  of  conveyance  by  husband  and 
wife  was  void  because  not  acknowledged,  aa  re- 
quired by  Rev.  St.  1879,  S|  669,  680,  681,  the 
wife  was  not  estopped  by  covenants  of  warranty 
therein. 


9.  Limitation  of  Actions  ^=»73(5)  — Disa- 
bilities OF  GoYEBTUBE— Real  Actions 

Since  the  right  of  possession  of  a  husband 
in  land  acquired  by  hia  wife  prior  to  the  Mar- 
ried Woman's  Act  became  v^ted  and  was  not 
affected  by  such  amendment,  neither  the  10,  24, 
nor  SI  year  statutes  of  limitations  would  begin 
to  run  against  the  wife  until  the  death  of  the 
husband. 

10.  Husband  and  Wife  ^=»136  —  Right  of 
Husband  to  Possession  of  Land^Natubb 
OF  Intbbbst. 

Whether  or  not  the  right  of  a  husband  to 
possession  of  land  acquired  by  the  wife  prior  to 
the  amendment  of  1889  to  the  Married  Wo- 
man's Act  is  a  true  life  estate  in  the  technical 
sense,  with  remainder  over  in  fee  to  the  wife, 
the  same  protection  is  afforded  to  the  interests 
of  the  wife  in  the  land  as  if  it  were  a  true  tech- 
nical life  estate  with  remainder  in  her. 

11.  ACKNOWLBDOlfENT  ^=»6  (3)— DeBDS  —  DE- 
FECTS—INTEBEST  Conv£yei>~Pabtial  Inva- 
lidity. 

Where  husband  and  wife  joined  in  a  deed  of 
conveyance  of  land  in  September,  1882,  void  aa 
to  the  wife,  because  not  acknowle<Iged  as  re- 
juired  by  Rev.  Si.  1879,  §§  680,  681,  the  right 
of  possession  for  the  husband's  life  passed  and 
vested  in  the  grantee.  * 

12.  Life  Estates  «=5>18— Taxe& 

As  between  themselves,  the  duty  to  pay  tax- 
es is  upon  the  owner  of  a  life  estate,  and  not 
upon  the  remainderman. 

13.  Chahpebtt  and  Maintenance  ^=>4(^— 
Rights  of  Thibd  Persons. 

A  defendant  in  an  action  cannot  set  up  as  a 
defense  that  the  action  is  being  prosecuted  un- 
der a  champcrtous  agreement  to  which  he  is  a 
stranger. 

14.  CURTEar  ^=»H(3)--V0ID  Ck>NVETANGEB. 

Where  husband  and  wife  Joined  in  a  war- 
ranty deed  of  conveyance  in  September,  1882, 
which  was  void  as  to  the  wife  because  the  ac- 
knowledgment did  not  comply  with  Rev.  St. 
1879,  §§  680,  681,  the  grantees  acquired  only 
the  right  of  possession  during  the  life  of  the 
husband,  and  the  husband,  if  he  survives  the 
wife,  is  entitled  to  an  estate  by  curtesy. 
Graves,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Pemiscot  Comi- 
ty;   Sterling  H.  McCarty,  Judge. 

Action  by  Belle  Powell  and  another  against 
Mary  Bowen  and  another.  Judgment  for  de- 
fendants, and  plaintiffs  appeaL  Reversed 
and  remanded,  with  directions. 

J.  E.  Duncan  and  J.  R.  Brewer,  both  of 
CaruthersrlUe,  for  appellants. 

C.  G.  Shepard,  of  Caruthersvllle,  for  re- 
spondents. 

FARIS,  J.    This  is  an  action  to  determine 

iutvicbt  ui   u   cei'Luiu   paicel   ui    reai   estate 
situate  in  Pemiscot  county.    Upon  the  trial 
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below  defendants  bad  Judgment,  and  plain- 
tiffs, after  tlie  usual  motions,  appealed. 

The  facts  are  few  and  simple.  Plaintiff 
Belle  Powell  married  one  John  W.  Powell  on 
the  24th  day  of  March,  1870,  and  ever  since 
has  been  and  was  at  the  time  of  the  bringing 
of  this  suit,  on  the  4th  day  of  May,  1915,  a 
married  woman.  While  under  all  the  dis- 
abilities of  coverture,  plaintiff  Belle  Powell 
(hereinafter  for  brevity,  except  where  other- 
wise stated,  referred  to  simply  as  "plaintiH") 
acquired  title  to  the  land  in  dispute.  On  the 
15th  day  of  September,  1882,  plaintiff,  to- 
gether with  her  husband,  attempted  to  con- 
vey this  land  by  warranty  deed  to  one  Mark 
T.  Leonard.  The  form  of  deed  used  in  this 
attempted  conveyance  was  not  the  general 
form  of  warranty  deed  in  common  use  at 
that  time  in  the  state  of  Missouri,  but  seem- 
ingly this  instrument  followed  an  Indiana 
form.  No  point  is  made,  however,  upon  any 
portion  of  this  Instrument,  except  the  ac- 
knowledgment appended  thereto,  which  is  al- 
leged to  be  defective.  This  acknowledgment 
ccmstitutes  the  sole  ground  and  raison 
d'etre  of  this  action.  Omitti^ig  venue,  signa- 
ture, and  seal  of  the  officer  taking  the  same, 
all  of  which  are  conventional  and  are  not  at- 
tacked, the  acknowledgment  to  this  deed 
reads  thus: 

"Before  me,  Fred  P.  Leonard,  notary  public 
in  and  for  said  county,  this  15th  day  of  Septem- 
ber, 1882,  personally  appeared  the  within  named 
Belle  Powell  and  John  W.  Powell,  both  being 
personally  known  to  me  and  acknowledged  the 
execution  of  the  annexed  deed." 

A  part  of  the  land  in  controversy  was,  at 
the  time  of  the  above  attempted  conveyance 
thereof,  in  cultivation  and  in  the  possession 
of  the  grantors.  The  grantees  in  the  above 
instrument  of  conveyance— we  so  denomi- 
nate it  for  convenience — ^thereupon  took  pos- 
session of  this  land,  and  they  and  their 
mesne  grantees  continued  In  possession,  and 
were  in  possession  thereof  on  the  4th  day 
of  May,  1915,  when  this  action  was  brought. 

The  defendants  derive  their  paper  title 
from  the  above-mentioned  conveyance  to 
Mark  T.  Leonard.  Leonard  thereafter  con- 
veyed the  land  to  one  Willis  Charles.  Willis 
Charles  gave  a  mortgage  thereon  to  said 
Mark  T.  Leonard,  which  mortgage  being  fore- 
closed, the  land  was  sold  by  the  sheriff  and 
purchased  by  one  John  Wllks,  who  entered 
-Into  possession  of  the  same  and  continued 
in  possession  thereof  till  his  death.  Upon  the 
death  of  Wllks,  the  land  was  duly  parti- 
tioned among  his  heirs,  and  the  part  here  In 
dispute  was  set  off  to  his  daughter  Mary, 
Intermarried  with  one  William  J.  Bbwen, 
who  are  the  defendants  herein. 

The  several  defenses  interposed  upon  the 
trial  will  be  summarized  In  the  opinion,  and 
no  necessity  exists  for  lengthening  this  state- 
ment by  a  recital  of  them  here. 

Upon  the  trial,  the  testimony  of  plaintiff 
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Belle  Powell  was  offered  in  evidence  by 
deposition.  Among  other '  things  shown 
therein  was  the  nature  of  the  contract  made 
by  plaintiff  Belle  Powell  with  her  coplalntlff 
Bex  A.  Trimble.  Touching  this  contract, 
plaintiff  Belle  Powell  said  In  her  cross-ex- 
amination: 

"I  received  information  about  March  of  this 
year  from  Bex  A.  Trimble  that  led  me  to  be- 
lieve that  I  could  recover  this  land.  Bex  A. 
Trimble  is  one  of  the  lawyers  representing  me 
in  this  case.  He  was  to  have  one-half  of  (sic) 
50%  of  any  land  recovered  by  suit  or  compro- 
mise. Mr.  Trimble  and  the  lawyers  with  whom 
he  is  associated  in  this  matter  are  to  pay  all 
costs  and  expense  and  to  hold  me  harmless  in 
regard  to  the  costs  in  this  suit,  or  any  suits  that 
might  be  brought  for  this  land  or  any  part  of 
it" 

This  plaintiff  further  testified  that  she 
sold  the  land  to  Mark  T.  Leonard,  and  that 
after  she  sold  it  to  Leonard  she  "didn't  bare 
anythhig  further  to  do  about  it,"  and  that 
she  had  ''never  paid  any  taxes  on  it  from 
that  time,  since  she  considered  that  she  had 
no  further  Interest  in  it,  and  abandoned  all 
claims  to  it"  As  a  part  of  plaintiffs'  case 
they  offered  a  quitclaim  deed,  dated  April 
30,  1915,  from  Belle  Powell  and  her  husband, 
John  W.  Powell,  conveying  to  plaintiff  Bex 
A.  Trimble  an  undivided  one-half  Interest  in 
the  land  in  dispute  and  other  lands. 

If  any  further  facts  shall  become  neces- 
sary to  an  understanding  of  the  points  in- 
volved, th^  will  be  stated  in  the  opinion. 

I.  The  sole  source  of  paper  title  in  defend- 
ants, as  such  title  is  disclosed  by  the  record, 
is  one  Mark  T.  Leonard,  to  whom,  as  stated, 
plaintiff  and  her  husband  attempted  to  con- 
vey the  land .  in  dispute  by  warranty  deed 
bearing  date  the  15th  day  of  September,  1882, 
At  the  time  plaintiff  signed  and  delivered, 
and  attempted  to  acknowledge  the  instrument 
in  question,  and  for  some  ten  months  there- 
after (see  La^TB  1683,  p.  21)  the  law  in  force 
in  this  state  required  that  any  officer  taking 
the  acknowledgment  of  a  married  woman  to 
any  deed  of  conveyance  of  real  estate  must 
examine  such  woman  separate  and  apart 
from  her  husband  (sections  680,  681,  B.  S. 
1879)  and  so  certify  in  the  certificate  of  ac- 
iLnowledgment,  and  further  certify  that  the 
wife  executed  such  conveyance  freely  and 
without  compulsion  or  undue  Influence  of  her 
husband. 

[1]  Mere  casual  reference  to  the  aclmowl- 
edgment  of  the  deed  of  conveyance  from 
plaintiff  and  her  husband  to  Leonard  dis- 
closes a  palpable  lack  of  conformance  to  the 
certificate  of  acknowledgment  with  the  law 
then  force.  That  this  deed  was  void  is  well 
settled— 4n  fact,  that  it  Is  so  void  is  tacitly 
conceded  by  defendants. 

Certain  other  facts,  as  shown  in  part  by 
the  foregoing  statement,  are  either  conceded 
by  the  parties  or  they  are  conclusively  shown 
by  the  record.    These  we  epitomize,  and  re- 
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state  below  some  of  them.  They  are:  (a) 
That  plaintiff  was  married  March  24,  1870, 
and  when  she  attempted,  on  the  15th  of 
September,  1882,  to  convey  the  land  in  con- 
troversy to  Leonard,  was,  Is  now,  and  con- 
tinuously since  said. latter  date  has  been  a 
married  woman  and  under  all  the  disabilities 
of  coverture  which  existed  by  law  In  this 
state  until  1889  (section  6869,  Revised  Stat- 
utes of  1889) ;  (b)  that  neither  plaintiff,  nor 
any  one  for  her,  nor  her  husband  or  any  one 
for  him,  has  paid  any  taxes  of  any  kind  on 
this  land  since  September  15,  1882,  but  that 
such  taxes,  and  all  of  them,  have  been,  for 
all  the  years  intervening,  paid  by  defendants 
and  those  under  whom  defendants  claim; 
(c)  that  since  the  dates  last  mentioned  de- 
fendants and  those  under  whom  they  claim 
title  have  been  in  the  actual,  open,  notorious, 
continuous,  exclusive,  peaceable  and  adverse 
I)ossession  of  the  lands  in  controversy;  (d) 
that  these  lands  have  grown  In  value  by  rea- 
son of  the  labor  and  money  expended  there- 
on, and  on  account  of  money  expended  for 
betterment  taxes  by  defendants  and  those 
under  whom  defendants  claim,  from  $800, 
their  fair  value  when  the  attempted  convey- 
ance was  made  to  Leonard,  to  $32,000,  their 
present  actual  cash  value;  and  (e)  that  by 
the  contract  of  plaintiff  Belle  Powell  with  her 
coplaintiff  Trimble,  who  is  an  attorney  at 
law,  this  action  is  to  be  maintained  and  pros- 
ecuted by  the  latter  at  his  own  expense,  and 
plaintiff  Belle  Powell  is  to  be  held  harmless 
from  all  costs  of  suit  and  expenses,  in  con- 
sideration of  her  conveying  to  said  Trimble  a 
half  interest  In  the  land  in  controversy. 

To  escape  the  force  of  the  legal  conclusion, 
arising  from  the  fact  that  plaintiff's  deed  to 
Leonard,  the  common  source  of  title,  is  void, 
defendants  urge  that  plaintiffs  are  barred 
by:  (1)  the  24-year  statute  of  limitations;  (2) 
the  31-year,  or  so-called  30-year,  statute  of 
limitations;  (3)  the  10-year  sti^tute  of  limita- 
tions as  based  upon  the  act  of  1897  (Laws 
1897,  p.  74),  and  the  alleged  duty  of  plaintiff 
to  have  begun  her  action  within  10  years  aft- 
er she  was  by  the  above  act  permitted  so  to 
do;  (4)  that  the  contract  between  plairitlff 
Belle  Powell  and  her  coplaintiff  Trimble  is 
champertotis^  (5)  that  plaintiff  Belle  Powell 
abandoned  this  land  from  September  15, 1882, 
till  May  4,  1915;  and  (6)  that  plaintiffs  have 
been  guilty  of  such  laches  and  acts  in  pais  as 
to  estop  them  from  asserting  title  after  more 
than  32  years  have  elapsed  from  the  date  of 
the  attempted  conveyance. 

[21  II.  Coming  to  consider  whether  any  of 
the  above  defenses  are  valid  as  against  plain- 
tiff's paper  title,  we  might,  without  examin- 
ing them  for  the  sake  of  argument,  con- 
cede that  each  and  all  of  them  except  that  of 
abandonment  would  be  efficacious  and  would 
constitute  complete  defenses  as  against  any 
person  sui  juris.  The  defense  of  abandon- 
ment, disassociated  from  other  defenses,  e. 


g.,  adverse  possession,  or  a  failure  to  pay 
taxes,  has  never  been  recognized  as  affecting 
title  to  real  property  at  common  law.  For  at 
common  law,  whatever  the  rule  may  have 
been  imder  the  Spanish  or  Civil  law  (Tay- 
on  V.  Ladew,  33  Mo.  207),  title  to  real  prop- 
erty can  neither  be  gained  nor  lost  by  aban- 
donment operating  alone  (Robie  v.  Sedgwick, 
35  Barb.  [N.  X.l  319;  Philadelphia  v.  Riddle, 
25  Pa.  259;  Perkins  v.  Blood,  36  Vt  273). 
Because  both  the  defense  of  laches  and  that 
of  estoppel  in  pais  may  be  dealt  with  to- 
gether, we  do  not  stop  to  consider  again 
whether  laches  may  be  imputed  even  to  one 
sui  Juris  when  such  one  puts  forward  as  the 
basis  of  his  action  nothing  but  a  pure  legal 
title.  See  Kellogg  v.  Moore,  271  Mo.  loc  cit. 
193,  196  S.  W.  15;  Garrison  v.  Taff,  197  S. 
W.  loc.  cit.  274;  Newbrough  v.  Moore,  202 
S.  W.  loc.  cit  551;  Bell  v.  George,  204  S.  W. 
loc.  cit  519;  Chilton  v.  Nickey,  261  Mo.  loa 
dt.  243,  169  S.  W.  978. 

[3]  Touching  the  insistence  of  learned 
counsel  for  defendants  that  plaintiff  is  barred 
by  laches  and  by  estoppel  in  pais,  we  are  con- 
strained to  hold,  perforce  the  authorities, 
that  neither  laches  nor  estoppel  In  pais  is  as 
to  her  real  property  imputable  to  a  married 
woman,  who  was  (and  who  so  continued 
down  to  the  date  of  the  judgment  herein), 
under  the  disability  of  coverture  when  the 
amendment  of  1889  to  the  Married  Woman's , 
Act  took  effect  10  R.  0.  L.  403;  Waldron  v. 
Harvey,  54  W.  Va.  608.  46  S.  B.  603.  102  Am. 
St  Rep.  959;  Gibson  v.  Herriott,  55  Ark.  85, 
17  S.  W.  589,  29  Am.  St  Rep.  17;  10  R.  C. 
L.  742;  PhllUps  v.  Piney  Coal  Co.,  53  W.  Va. 
543,  44  S.  E.  774,  97  Am.  St  Rep.  1040;  Cren- 
shaw V.  Julian,  26  S.  C.  283,  2  S..  E.  133,  4 
Am.  St  Rep.  719 ;  Krathwohl  v.  Dawson,  140 
Ind.  1,  38  N.  B.  467,  30  N.  E.  496;  Colorado, 
etc,  Ry.  V.  AUen.  13  Colo.  229,  22  Pac  605. 

[4,  S]  The  legal  reasons  for  this  rule  are 
fairly  obvious,  especially  when  applied  to 
the  concrete  case  before  us.  By  virtue  of 
the  law  in  force  in  1882,  and  of  the  husband's 
marital  rights  at  common  law,  the  right  of 
possession  of  the  land  in  controversy  was  in 
the  husband  of  plaintiff.  While  such  husband 
lived,  plaintiff  could  not  have  brought  any 
possessory  action  for  the  recovery  of  the  land 
in  dispute.  This  right  of  possession  in  the 
husband  had  become  a  vested  right  before  the 
amendment  of  1889  to  the  Married  Woman's 
Act  took  effect  The  latter  amendment  could" 
not  divest  the  husband  of  his  vested  right  of 
possession,  and  could  not  in  any  wise  affect 
the  husband's  interest  therein.  No  action,  it 
is  plain,  except  a  possessory  action  would 
have  afforded  plaintiff  any  adequate  or  sub- 
stantial relief.  Since  plaintiff,  during  the 
lifetime  of  her  husband,  was  unable  to  bring 
a  possessory  action,  it  follows  that  her  fail- 
ui-e  to  sue  cannot  be  the  basis  of  laches.  It 
is  true  that  since  both  the  act  of  1889  and  the 
act  of  1897  (Laws  1897,  p.  74)  took  effect. 
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plaintiff,  at  any  time  since  the  latter  date, 
could  have  brought  an  action  to  determine 
interest,  that  is,  the  identical  action  which 
she  now  has  before  u&  Bnt  she  was  not  com- 
pelled to  bring  such  an  action.  She  was  not 
even  compelled  to  bring  the  present  action  at 
the  time  she  did  bring  it  She  could  have 
waited  till  the  right  of  possession  of  the  land 
in  her  husband  terminated  by  his  death,  and 
then,  within  10  years,  have  brought  eject- 
ment. 

In  fact,  if  she  had  brought  an  action  to 
determine  interest  in  1897,  as  soon  as  the  act 
supra  of  that  year  permitted  her  so  to  do, 
she  would  have  been  compelled,  by  the  same 
token,  to  have  brought  another  action  in  1907 
and  still  another  in  1917  (or  even  earlier 
and  oftener  than  in  10-year  periods,  since 
laches  often  oi)erates  to  bar  rights  of  action 
far  short  of  the  period  prescribed  by  the  ap- 
plicatory  statute  of  limitations).  Failing  to 
sue  thus  early  and  ofteu,  her  rights  would 
have  been  barred  and  lost  to  her  forever, 
upon  the  doctrine  of  laches  here  contended 
for.  To  this  absurdity  it  is  apparent  the  de- 
fense of  laches  leads  us  when  we  try  to  ap- 
ply it  to  the  concrete  case. 

[6,7]  The  right  of  plaintifTs  husband  to 
the  possession  of  the  land  during  his  natural 
life  (which  right,  since  it  constitutes  an  es- 
tate of  freehold  and  is  in  fact  an  estate  pur 
autre  vie,  has  been  called  a  "life  estate,"  be- 
cause its  effect  upon  the  remainderman  in 
some  phases  is  similar  to  th&t  of  a  technical 
life  estate)  saved  and  protected  plaintlfTs  in- 
terest. It  is  fundamental  that  laches,  or  neg- 
lect to  promptly  bring  or  assert  a  cause  of 
action  to  the  hurt  of  a  potential  defendant 
can  never  be  imputed  to  one  who  has  no 
right  to  sue,  or  to  a  case  wherein  a  suit,  if 
brought,  would  not  afford  any  actual  relief. 
Laches  is  buf  a  manifestation  of  estoppel  in 
pais.  The  latter  is  the  geniis,  the  former 
merely  a  species.  That  estoppel  in  pals  is 
not  imputable  to  a  married  woman  who 
rests  under  the  disabilities  of  coverture  stat- 
ed in  the  premises  is  settled  by  what  we  say 
above,  and  by  the  authorities  in  this  state, 
and  by  the  weight  of  authority  every- 
where. Rannells  v.  Gemer,  80  Mo.  loc.  dt 
483;  CocltriU  v.  Hutchinson,  135  Mo.  67,  36 
8.  W.  375,  58  Am.  St.  Rep.  564;  Henry  v. 
Sneed,  99  Mo.  loc.  dt.  425,  12  S.  W.  663,  17 
Am.  St  Rep.  580;  Lewis  v.  Barnes,  272 
Mo.  loc.  cit.  404,  199  S.  W.  212;  Crenshaw 
V.  Greek,  52  Mo.  98;  McBeth  v.  Trabue,  69 
Ma  642;  Lowell- v.  Daniels,  2  Gray  (Mass.) 
161,  61  Am.  Dea  448^;  10  R.  0.  L.  742; 
Barker  v.  Circle,  60  Mo.  258;  Mays  v.  Pelly 
(Ky.)  125  S.  W.  713;  Scott  v.  Battle,  85  N.  0. 
184,  39  Am.  Rep.  694 ;  Morrison  v.  Wilson,  13 
Cal.  495,  73  Am.  Dec.  593;  Cook  v.  Walling, 
117  Ind.  9,  19  N.  B.  532,  2  L.  R,  A.  769,  and 
note,  10  Am.  St  Rep.  17.  We  need  not  reiter- 
ate that  we  are  passing  only  upon  the  con- 
crete case  before  us,  and  not  upon  a  case 
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r  wherein  the  wife's  separate  property  is  in- 
volved, or  a  case  wherein  the  woman  married 
subsequent  to  the  time  at  ^hich  the  amend- 
ment of  1889  to  the  Married  Woman's  Act 
took  effect. 

[8]  III.  The  above  cases  are  likewise  per- 
suasive authorities  against  the  suggestion 
that  plaintiff  was  estopped  by  the  covenant 
in  her  deed.  Obviously,  also,  the  plain  rea- 
son of  the  thing  is  against  any  such  view. 
For,  if  she  is  to  be  estopped  by  her  deed,  then 
such  deed,  to  be  efficacious  in  producing  an 
estoppel,  must  of  necessity  be  a  good  and 
valid  deed,  and  It  is  axiomatic  that  a  thing 
which  cannot  be  done  directly  cannot,  of 
course,  be  done  indirectly.  The  deed  here  is 
utterly  void.  Neither  can  her  covenant  of 
warranty  estop  her,  for  among  other  rea- 
sons against  such  a  view,  she  was  not  es- 
topped at  common  law  (21  Cyc  1344),  and 
there  was  in  existence  and  appllcatory  In 
1882  a  statute  which  limited  and  made  void 
the  covenant  of  a  married  woman,  except  in 
so  f^r  as  was  necessary  effectually  to  convey 
her  title  expressed  to  be  conveyed  by  sudi 
deed  (section  669,  R.  S.  1879).  If  the  deed, 
as  was"  the  case  here,  was  utterly  void  and 
conveyed  no  title  by  reason  of  such  invalid- 
ity, then  it  follows  that  the  covenant  was 
void  also.  It  results  that  these  contentions 
of  defendants  must  be  disallowed. 

[9]  IV.  Coming  to  the  strenuously  and  ably 
urged  contentions  of  counsel  for  defendants 
that  plaintiff  is  barred  by  the  several  stat- 
utes of  limitations  noted,  we  are  likewise 
constrained  to  disaUew  eadi  and  all  of  thesew 
The  24-year  statute  of  limitations  (Rev.  St 
1909,  f  1881)  and  the  31-year  statute  (secUon 
1884)  are  expressly  pleaded.  The  10-year 
statute  is  raised  by  a  general  denial.  Carson 
V.  Lbr.  Co.,  270  Mo.  loc  cit  245,  192  S.  W. 
1018;  Land  &  Imp.  Co.  v.  Epright,  265  Mo. 
210,  177  S.  W.  386.  Under  the  facts  which 
were  admitted*  or  which  are  conclusively 
shown  by  the  proof,  plaintiff  without  any 
question  would  have  been  barred  by  every 
statute  of  limitation  pleaded,  if  she  had  not 
been  protected  by  the  disability  of  coverture. 
In  fact,  it  is  settled  law  that  if  she  had  had 
an  existing  cause  of  action,  even  the  dis- 
ability of  coverture  alone  would  not  have 
saved  such  cause  of  action  to  her,  because 
we  have  held  that,  given  an  existing  cause 
of  action,  neither  insanity  (Paris  v.  Moore, 
256  Mo.  123,  165  S.  W.  311)  nor  coverture 
will  save  such  action  after  the  lapse  of  24 
years  of  adverse  possession  (De  Hatre  v. 
Edmonds,  200  Mo.  246,  98  S.  W.  744,  10  L.  R. 
A.  [N.  S.]  86),  because  so  reads  the  statute 
(section  1881,  R.  S.  1909).  The  difficulty  un- 
der  which  we  labor  In  applying  the  24-year 
statute  to  the  facts  In  this  case  is  that  since 
plaintiff  was  married,  in  1882,  her  husband 
was  entitled  alone  to  sue,  and  she  has  never 
since  that  date,  or  at  least  until  1897,  had 
any  cause  of  action.    Since  plaintiff  sued  in 
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less  than  24  years  after  she  had  a  bare  cause 
of  action,  or  right  to  sue,  we  need  not  ocmi- 
slder  what  would  have  been  the  effect  If  she 
had  not  done  so.  Since  the  cause  of  action 
belonged  to  her  husband,  no  statute  of  limi- 
tations could  run  against  her  till  this  right  of 
possession  in  him  expired  by  his  death. 
Lewis  V.  Barnes,  272  Mo.  377,  199  S.  W. 
212;  Babcock  y.  Adams,  196  S.  W.  1118; 
Graham  v.  Ketchum,  192  Mo.  15,  90  S.  W. 
360 ;  Land  &  Imp.  Co.  v.  Eprlght,  265  Mo.  loc. 
dt  215,  177  S.  W.  386. 

[10]  This  vested  right  of  possession  in  the 
husband  of  plaintiff  to  his  wife's  real  estate 
had  the  effect  to  create  in  him,  and  in  all 
husbands  who  were  married  before  the 
amendment  of  1889  to  the  Married  Woman's 
Act  took  effect,  a  sort  of  life  eeitate,  with  the 
remainder  over  in  the  wife.  Whether  it  be 
a  true  life  estate  in  the  husband,  in  the  tech- 
nical sense,  with  remainder  over  in  fee  to 
the  wife,  we  need  not  take  time  or  space  to 
examine  or  rule.  It  suffices  to  say  that  the 
same  protection  is  afforded  to  the  interests  of 
the  wife  in  the  land  as  if  it  were  a  true, 
technical  life  estate,  with  remainder  in  her 
in  fee.    See  cases  cited  lost  supra. 

[11]  If  it  be  said  that  plaintiff  ought  to 
have  sued  at  least  in  10  years  after  the  act 
of  1897  conferred  upon  her  the  right  to  sue, 
the  point  as  a  matter  of  morals  may  be  con- 
ceded. But,  as  we  have  already  seen,  since 
the  husband,  and  not  plaintiff,  had  the  right 
to  possession,  no  suit  brought  by  the  wife 
would  have  been  availing,  or  have  afforded  to 
her  any  relief.  The  husband  of  plaintiff  con- 
veyed away  the  right  to  the  possession  of 
this  land  by  his  deed  in  1882.  This  right  of 
possession  for  the  husband's  life  passed 
by  mesne  conveyances,  and  vested  in,  and  is 
now  still  vested  in,  these  defendants,  who 
can,  perforce  the  same,  hold  this  possession 
till  the  husband  of  plaintiff  dies.  Then, 
and  not  till  then,  may  plaintiff  or  her  heirs 
sue  for  and  recover  possession  of  this  land. 

The  24  year  statute  of  limitations  has 
application  only  to  cases  Wherein  a  cause 
of  action  accrues  to  a  person  while  that 
person  is  under  disability.  It  simply  means 
that  after  the  cause  of  action  is  24  years 
old,  no  action  can  be  maintained  on  it,  not- 
withstanding the  disability.  It  has  no  ap- 
plication to  a  case  wherein  there  is,  and 
will  be,  no  cause  of  action  till  the  death  of 
one  who  holds  a  life  estate,  or  an  interest 
tantamount  to  such  an  estate.  All  such  in- 
terests are  saved,  covered,  and  protected  by 
the  outstanding  life  estate.  De  Hatre  v. 
Edmonds,  200  Mo.  loc.  cit.  273,  98  S.  W. 
744,  10  L.  R.  A.  (N.  S.)  86;  Lewis  v.  Barnes, 
272  Mo.  377,  199  S.  W.  212;  Herndon  v. 
Yates,  194  S.  W.  46 ;  Armor  v.  Frey.  253  Mo. 
loc.  cit  477,  161  S.  W.  829;  Bradley  v. 
Goff,  243  Mo.  96,  147  S.  W.  1012. 

In  the  case  of  Bradley  v.  Railroad,  91  Ma 
loc.  cit  498,  4  S.  W.  428,  Black,  J.,  of  this 


court,  expressed  the  thought  with  rare  terse- 
ness when  he  said: 

"No  cause  of  action  accrued  to  her  until  her 
husband's  death,  and  until  that  event  the  statute 
of  limitations  did  not  conmience  to  run  against 
her  or  her  heirs."  Dyer  v.  Bnuinock,  66  Mo. 
391,  27  Am.  Rep.  359. 

Nor  did  the  act  of  1897,  supra,  have  the 
effect  to  divest  the  husband's  right  to  posses- 
sion, or  to  confer  on  the  plaintiff  the  right  to 
bring  a  possessory  action,  or  to  bring  any 
other  action  which  would  afford  either  actual 
or  present  relief  to  her.  Besides,  as  we  have 
already  pointed  out  in  discussing  other  phas- 
es of  this  case,  such  a  view  would  force  us 
to  assume  the  anomalous  position  of  saying 
to  plaintiff,  in  effect,  that  she  must  have 
sued  to  determine  interest  within  less  than 
10  years  after  the  act  of  1897  took  effect,  and 
that  after  a  Judgment  in  her  favor  she  must 
continue  to  bring  fresh  suits  to  determine 
interest  every  10  years  while  her  husband 
lives,  or  lose  her  land  as  a  penalty.  Dis- 
cussing a  situation  precisely  analogous,  we 
took  occasion  to  say,  in  Division  Two,  in  the 
case  of  Herndon  v.  Yates,  194  S.  W.  48,  this: 

"Defendants  insist  that  the  statutes  of  limita- 
tions bar  recovery,  relying,  it  seems,  upon  both 
the  10-year  statute  and  the  30-year  statute  for 
this  position.  Both  the  time  and  sort  of  posses- 
sion meet  for  a  foundation  for  the  running  of 
these  statutes  were  shown,  we  may  concede  for 
argument's  sake ;  but  learned  counsel  in  urging 
the  applicability  of  these  statutes  overlook  the 
fact  that  the  plaintiffs  are  remaindermen,  and 
that  Lutes,  who  holds  the  life  estate,  is  yet 
alive,  and  therefore,  since  his  life  estate  has  not 
yet  fallen  in,  plaintiffs  were  not  compellable  to 
bring  this  action  till  he  died.  They  are  not,  of 
course,  protected  here  by  their  nonage  existing 
up  till  the  time  they  married,  nor  by  their  sub- 
sequent and  yet  continuing  coverture,  because 
they  may  not  tack  these  disabiQties,  but  they 
are  protected  by  the  fact  that  defendants  were 
(and  yet  are  as  to  a  present  action  in  ejectment) 
entitled  to  the  possession  of  the  land  in  dispute 
till  the  holder  of  the  life  estate  shall  die.  While 
there  are  a  few  cases  wherein  broad  language 
was  used  which  was  peculiarly  applicable  to 
the  facts  in  such  cases,  and  which  language 
from  its  broadness  seems  to  squint  at  the  view 
that,  since  the  right  to  sue  was  given  to  plain- 
tiffs by  statute  in  1897,  they  must  have  sued  to 
determine  interest  within  10  years  thereafter 
(cf.  De  Hatre  v.  Edmonds,  200  Mo.  246,  98  S. 
W.  744,  10  L.  R.  A.  [N.  S.]  86;  Burkham  v. 
Manewal,  195  Mo.  500,  94  S.  W.  520;  Haar- 
stick  V.  Gabriel,  200  Mo.  237,  98  S.  W.  760), 
and  while  at  first  blush  on  some  considerationa 
the  logic  of  the  thing  may  seem  also  to  point 
somewhat  in  that  direction,  yet  the  rule  is  sound 
and  free  from  absurdities  which  holds  otherwise 
(Armor  v.  Frey,  253  Mo.  447,  161  S.  W.  829). 
For  we  would  involve  ourselves  in  an  absurd  po- 
sition if  we  were  to  say  that  plaintiffs  are  bar- 
red here  in  this  action,  but  that  if  they  bad  but 
waited  till  the  life  estate  fell  in  they  would  have 
been  entitled  to  bring  ejectment  at  any  time 
within  10  years  subsequent  to  such  event.  The 
statute  of  limitations  could  not  begin  to  run 
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against  plaintiffs  till  they  became  entitled  to 
the  possession  of  the  land  in  dispute.  This 
right  to  possession  being  postponed  by  the  pro- 
tecting life  estate,  they  were  not  barred  here. 
Bradley  v.  Goff,  243  Mo.  95,  147  S.  W.  1012; 
Hauser  ▼.  Mnrray,  266  Mo.  58,  166  S.  W.  376; 
Armor  v.  Frey,  snpra." 

While  the  situation  presented  makes  the 
case  a  hard  one,  apparently  working  great 
injustice  upon  the  defendants  the  rules  of 
law  invoked  are  well  settled  by  numerous  ad- 
judged cases.  These  rules  are  the  result  of 
following  the  common  law,  unchanged  till 
1889  by  statutes  requiring  a  more  logical  and 
fair  Yiew  of  the  relations  and  property  rights 
of  married  men  and  women.  We  cannot 
change  the  law  as  It  Is  written,  however 
much  the  compelling  Justice  of  the  situation 
may  seem  to  urge.  To  do  so  would  necessi- 
tate the  overruling  of  dozens  of  cases,  and 
would  bring  about  an  unsettling  of  the  law 
In  matters  wherein  It  has  been  deemed  set- 
tled by  bench  and  bar  for  almost  half  a  cen- 
tury. See  Dyer  v.  Wittier,  89  Mo.  81,  14  S. 
W.  518.  58  Am.  Rep.  85;  Howell  v.  Jump,  140 
Mo.  441,  41  S.  W.  976;  Shumate  v.  Snyder, 
140  Mo.  77,  41  S.  W.  781;  Vanata  v.  John- 
son,  170  Mo.  269,  70  S.  W.  687;  De  Hatre  v. 
Mmonds,  200  Mo.  loc.  dt.  267,  98  S.  Wl  744, 
10  L.  R.  A.  (N.  S.)  86;  Smith  ▼.  Smith.  201 
Mo.  5as.  100  S.  W.  579;  Land  &  Imp.  Oo.  v. 
EpHght.  265  Mo.  loc.  cit.  215,  177  S.  W.  386; 
Grahftm  y.  Ketchum,  192  Mo.  15,  90  S.  W. 
350:  Dyer  v.  Brannock,  66  Mo.  391,  27  Am. 
Rep.  S-TO:  Pirn  v.  St.  Louis,  122  Mo.  loc.  cit 
665,  27  S.  W.  525;  Bradley  v.  Railroad,  91 
Mo.  493,  4  S.  W.  427;  Hall  v.  French,  165 
Mo.  loc.  dt.  440,  65  S.  W.  769:  Smith  v.  Pat- 
terson, 95  Mo.  loc.  cit.  629.  8  S.  W.  567;  Bab- 
cock  V.  Adams,  196  S.  W.  1118;  Lewis  v. 
Barnes,  272  Mo.  377,  199  S.  W.  212.  Many 
other  cases  can  be  found,  but  these  should 
suffice.  If  to-day,  in  order  to  meet  a  seem- 
ingly unjust  and  harsh  case,  we  should 
change  the  settled  law,  perhaps  to-morrow, 
again  in  order  to  meet  a  harsh  and  unjust 
case,  we  might  be  compelled  to  return  to  the 
law  as  it  is  now  ruled. 

[121  V.  What  has  been  said  above  herein 
applies  with  equal  force  to  the  so-called  30- 
year  statute  of  limitations.  Here  plaintiff 
was,  as  between  her  and  her  husband,  who 
was  entitled  to  possession  of  the  land  (what- 
ever her  duty  may  have  bee:i  to  the  state) 
under  no  obligation  to  pay  taxes.  It  may 
indeed  be  said  that  the  duty  to  pay  taxes, 
considered  merely  as  a  matter  between  plain- 
tiff and  defendants,  was  upon  tbe  latter  as 
the  holders  and  owners  of  the  life  estate. 
Nor  was  plaintiff,  as  we  have  seen,  at  any 
time  in  the  36  years,  whlcb  hffe  now  elapsed, 
entitled  either  to  make  an  entry,  or  to  bring 
a  possessory  action,  nence  it  follows  that 
neither  the  10-year  statute,  the  24-year  stat- 
ute, nor  the  30-year  statute  of  limltationii  ap- 
plies CO  her  here. 
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[131  VI.  Upon  the  question  of  champerty, 
the  ruling  must  likewise  be  against  the  de* 
fendants.  Etineau  v.  Kieger,  105  Mo.  loc.  dt 
680,  16  S.  W.  854.  If  the  agreement  between 
plaitttiffs  Belle  Powell  and  Bex  A.  Trimble 
inter  sese  be  champertous,  this  fact  will  not 
serve  to  deprive  plaintiffs  of  relief  touching 
the  subject-matter  dealt  with  in  the  champer- 
tous contract  as  against  a  stranger  to  such 
champerous  agreement.  While  there  are  in 
some  jurisdictions — Wisconsin,  for  example — 
holdings  to  the  contrary,  and  in  favor  of  the 
view  urged  on  us  by  defendants,  the  great 
weight  of  authority  everywhere  bears  out 
the  rule  we  state  above.  This  state  early 
took  the  view  set  forth  in  Euneau  v.  Rieger, 
supra.  This  rule  is  buttressed  both  by  the 
reason  of  the  thing  and  by  the  overpowering 
weight  of  the  ruled  6a8es.  We  see  no  good 
or  sufficient  reason  to  now  change  either  our 
views  upon  the  point  or  the  rule  announced 
thereon.  Let  this  contention  also  be  dis- 
allowed. 

[14]  It  results  that  the  judgment  of  the 
trial  court  was  erroneous  and  for  the  wrong 
party.  Let  this  judgment  be  reversed,  and 
the  cause  remanded,  with  directions  to  the 
trial  court  to  adjudge  the  title  to  the  land  in 
controversy  to  be  in  plaintiffs,  subject  to  the 
right  of  possession  of  defendants  therein,  till 
such  time  as  the  husband  of  Belle  Powell 
shall  depart  this  life,  if  so  it  be — in  the  event 
of  plaintiff's  prior  death — such  husband  shitll 
have  also,  an  estate  by  curtesy.  It  is  so 
ordered. 

BOND,  C.  J.,  and  V^ALKER,  BLAIR,  and 
WILLIAMS,  JJ.,  concur. 
GRAVES,. J.,  dissents  in  separate  opinion. 
WOODSON,  J.,  not  sitting. 

GRAVES.  J.  (dissenting).  Our  learned 
Brother  says  this  is  a  harsh  case.  To  this 
I  cheerfully  accede.  It  is  indeed  so  harsh 
that  I  will  not  lend  my  assent  fhereto  if 
upon  any  legal  theory  it  can  be  avoided. 
That  the  plaintiff  in  this  case  received  the 
full  value  for  her  land  when  she  sold  it  is 
not  questioned;  that  she  then,  and  for  more 
than  31  years  thereafter,  abandoned  all  claim 
thereto  she  admits;  that  she  knew  that  h^ 
grantee  was  taking  possession  thereof,  and 
would  make  improvements  thereon,  stands 
to  reason  from  the  record ;  that  the  grantee 
and  his  subsequent  vendors  in  title  did  make 
permanent,  valuable,-  and  lasting  improve- 
ments is  thoroughly  shown ;  that  by  reason  of 
these  improvements  and  the  advance  in  lands 
(growing  with  the  flux  of  time)  the  cheap  land 
of  1882  is  now  worth  ^2,000;  that  it  required 
a  champertous  contract,  at  this  late  date,  to 
spur  her  to  this  action,  is  shown.  In  short 
the  record  facts  are  nauseating  to  a  sente  of 
right  doing,  and  shocking  to  a  keen  sense  of 
justice.  I  believe  that  there  is  a  dear  way 
around  this  wrong,  and  in  the  succeeding 
paragraphs  will  suggest  them. 


Digitized  by 


Google 


lis 


214  SOUTHWESTERN  EEPORTEB 


(Mo. 


IL  I  am  not  unmlnclful  of  our  previous 
rulings  upon  several  of  the  questions  I  shall 
discuss.  The  harsh  facts  of  this  case  furnish 
me  further  excuse  to  reiterate  what  J  said  in 
Babcock  y.  Adams,  196  S.  W.  loc.  cit.  1120.  I 
then  said: 

"I  have  long  had  in  mind  the  idea  that  we 
have  misconstmed  section  1881,  R.  S.  1009, 
when  read  in  connection  with  the  Married  Wo- 
man's Act.  In  origin  this  statute  antedates  the 
Married  Woman's  Act.  It  was  at  the  time  of 
its  first  enactment  expressive  of  common-law 
doctrines.  At  its  inception  married  women  be- 
longed to  a  class  suffering  disabilities,  so  far  as 
the  right  to  sue  was  concerned.  This  section 
1881  excepted  the  class  (married  women)  from 
the  limitations  prescribed  by  section  1879,  R.  S. 
1909,  which  is  the  lO-year  statute  of  limita- 
tions. But  for  the  exception  the  married  wo- 
man would  have  fallen  under  the  ban  of  said 
section  1879.  This  exception  made  by  section 
1881  was  written  into  the  law  because  of  the 
then  inability  of  a  married  woman  to  sue  and 
recover  her  real  estate.  When  the  Married  Wo- 
man's Act  was  passed  all  reason  for  the  ex- 
ception vanished.  By  section  1881  she  was  not 
excepted  for  the  reason  that  she  was  a  married 
woman,  but  because  she  belonged  to  a  dass  la- 
boring under  disabilities.  When  the  disabilities 
were  removed  from  the  dass  (as  they  were  by 
the  Married  Woman's  Act),  then  the  excepted 
dass  was  in  effect  removed  from  the  statute, 
and  as  to  statutes  of  limitations  the  married 
woman  stood  just  as  all  other  persons  sui  juris 
stand ;  in  other  words,  the  effect  of  the  Mar- 
ried Woman's  Act  was  to  repeal  and  modify 
the  terms  of  the  statute,  to  the  extent  of  taking 
this  excepted  class  (married  women)  out  of  sec- 
tion 1881. 

"Since  the  passage  of  the  Married  Woman's 
Act  there  is  no  reason  for  saying  that  a  man  or 
single  woman  must  sue  for  lands  within  10 
years,  but  the  married  woman,  possessed  of  all 
the  rights  to  sue  as  the  others,  should  have  the 
statute  tolled  in  her  favor.  I  am  aware  that 
our  opinions  are  the  other  way,  but  these  have 
long  since  been  my  views,  and  I  take  this  occa- 
sion to  express  them." 


It  will  be  noted  that  I  concurred  in  the 
Babcock  Case  solely  on  the  ground  that  our 
previous  rulings  constituted  rules  of  prop- 
erty, and  to  disturb  them  would  be  to  dis- 
turb property  rights.  But  since  that  time 
we  have  in  the  case  of  Klocke  v.  Kloeke  et 
aL,  208  S.  W.  825  (not  as  yet  officially  re- 
ported) ruled  that  the  overruling  of  an  opin- 
ion of  this  court,  which  construed  a  statute 
of  the  state,  would  jiot  affect  previously 
acquired  property  rights.  In  other  words, 
the  ruling  in  the  case  which  overruled  such 
previous  opinions  would  be  prospective  only 
and  not  retroactive.  It  becomes  necessary  at 
times  to  overrule  opinions  construing  stat- 
utes, and  which  opinions  have  fixed  rules 
of  property.  But,  in  view  of  the  rule  in  the 
Klocke  Case,  supra,  this  should  not  deter  us 
in  righting  a  wrong,  when  the  mischief  is 
such  as  to  demand  it.  In  7  R.  C.  L.  p.  1008, 
the  idea  is  most  elegantly  expressed: 


"If  judges  were  all  able,  consdentious,  and 
infallible;  if  judidal  decisions  were  tfever 
•made  except  upon  mature  deliberation,  and  al- 
ways based  upon  a  perfect  view  of  the  legal 
prindples  rdevant  to  the  question  in  hand,  and 
if  dianging  drcumstances  and  conditions  did 
not  so  often  render  necessary  the  abandonment 
of  legal  prindples  which  were  quite  unexception- 
able when  enundated,  the  maxim  stare  decisis 
would  admit  a  few  exceptions.  But  the  strong 
respect  for  precedent  which  is  ingrained  in  our 
legal  system  is  a  reasonable  respect  whidi  balks 
at  the  perpetuation  of  error,  and  it  is  the  mani- 
fest policy  of  our  courts  to  hold  the  doctrine  of 
stare  decisis  subordinate  to  legal  reasons  and 
justice,  and  to  depart  therefrom  when  such  de- 
parture is  necessary  to  avoid  the  perpetuation 
of  pernidous  error." 

I  think  we  went  wrong  In  the  early  cases 
of  Throckmorton  v.  ii'ence,  121  Mo.  50,  25 
S.  W.  843,  and  Lindell  Real  Estate  Co.  v.  lin- 
deU,  142  Mo.  loc.  cit  76,  43  S.  W.  368,  when 
we  held  that  under  the  Married  Woman's 
Act  of  1889  a  married  woman  did  not  have 
to  sue  until  she  became  discovert.  There 
were  two  lines  of  thought  in  the  eariy  cases 
at  the  time  of  our  first  ruling.  One  line  held 
that  the  Married  Woman's  Acts  (similar  to 
our  own)  gave  a  married  woman  the  right 
to  sue  whilst  she  was  covert,  but  she  was 
not  obliged  to  sue  where  there  were  stat- 
utes (like  our  sections  1881  and  1894,  R.  S. 
1909)  which  excepted  married  women  from 
the  usual  statutes  of  limitations.  The  other 
line  of  cases  held,  that  the  forpe  and  effect 
of  the  Married  Woman's  Act,  was  to  strike 
thlg  exception  as  to  married  womoi  from 
all  tolling  statutes,  such  as  our  sections  1881 
and  1894,  supra.  Our  court  followed  the 
first  named  line  of  cases,  and  herein  much  of 
our  trouble,  and  all  of  our  harsh  case  law. 
I  think  we  erred  in  the  two  caaes  above  cited, 
and  under  the-  Klocke  Case,  supra,  we  can 
change  the  rule  without  prejudidng  property 
rights.  We  should  hold  that  the  effect  of 
the  Married  Woman's  Act  of  1889  was  to 
strike  from  our  section  1881,  R.  S.  1909,  the 
exception  as  to  married  women.  It  was  then 
section  6767,  R.  S.  1889.  Not  only  so,  but  it 
would  strike  a  similar  exception  from  sec- 
tion 1894,  R.  S.  1909,  which  was  section 
6779,  R.  S.  1889. 

The  cases  to  be  overruled  are  all  cases 
construing  statutes,  and  under  the  ruling  in 
Elocke's  Case,  supra,  no  baneful  effects  will 
follow.  There  is  no  sense  in  saying  (since 
the  act  of  1889  as  to  married  women)  that  a 
man  or  a  single  woman  must  sue  within  the 
statutory  period  In  order  to  protect  their 
rights,  and  that  a  marrieu  woman,  with  the 
same  legal  right  to  sue,  may  i)ostpone  her 
action  until  she  becomes  discovert.  There 
was  no  reason  for  giving  her  the  right,  un- 
less she  was  to  be  required  to  exercise  it, 
as  a  feme  sola  The  very  purpose  of  the  law 
was  to  place  her  in  the  position  of  a  feme 
sole.  She  needed  no  statute  to  give  her  the 
right  to  sue  after  she  became  discovert 
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The  two  statutes  (sections  1881  and  1894, 
R.  S.  1909)  had  the  exceptions  therein  as  to 
married  women  stricken  therefrom  perforce 
of  the  act  of  1889  as  to  married  women. 
W^  shonld  have  so  ruled  from  the  beginning. 
We  will  haye  to  so  rule,  or  be  troubled  with 
other  harsh  and  imrighteous  cases,  as  is  the 
case  at  bar.  It  will  be  noted  that  the  two 
sections  cover  all  kinds  of  actions,  and  that 
the  exceptions  are  the  same  in  each.  With 
these  exceptions  stricken  from  these  stat- 
utes, we  are  permitted  to  get  to  the  meat  of 
the  Instant  case. 

III.  It  is  urged  that  the  plaintiff  in  this 
case  could  not  sue  for  the  possession,  because 
her  husband  was  yet  alive.  Under  our  hold- 
ings, I  shall  grant  this  proposition.  But  that 
concession  does  not  settle  the  case.  If  the 
tolling  statutes  (sections  1881  and  1894,  R. 
S.  1909)  no  longer  contain  an  exertion  as 
to  married  women,  then  this  plaintiff  is  not 
necessarily  protected  by  the  fact  that  her 
husband,  up  to  the  date  of  the  deed,  had 
the  right  of  possession,  and  that  after  the 
deed  the  defendants  and  their  predecessors  in 
title  had  the  right  of  possession. 

By  the  act  of  1897,  which,  with  Its  amend- 
ments, is  now  section  2535.  B.  8.  1909,  the 
plaintiff  was  given  a  cause  or  right  of  action, 
aDd  a  remedy.  JXhis  right  of  action  has  been 
In  her  since  1897.  It  is  this  identical  right  of 
action  that  she  is  now  attempting  to  en- 
force. In  other  words,  her  present  suit  is 
predicated  on  section  2585,  supra,  and  is  the 
same  suit  that  she  could  and  should  have 
brought  in  1897.  Estoppel  In  pais  is  duly 
pleaded.  Not  only  so,  but  well  shown  in  the 
evidence.  In  other  words  the  record  tends 
to  show  improvements  on  the  land  since 
1S97.  A  levee  was  completed  in  1896,  since 
which  drainage  of  the  land  by  a  drainage 
plan  has  been  perfected.  Many  improve- 
ments were  made  since  1889,  including  the 
levee.  Four  or  Ave  houses  have  been  built 
upon  the  land,  whilst  there  was  but  one  in 
1882.  But  it  suffices  to  say  that  the  evidence 
tends  to  prove  improveiQents  made  since 
1897. 

Mrs.  Powell  should  have  brought  this  suit 
when  the  right  was  first  given  her  so  as  to 
stop  these  improvements.  Failing  to  do  so, 
she  is  estopped  now  from  maintaining  the 
very  suit  she  should  have  brought  in  1897. 
She  knew  that  her  grantee  would  claim  the 
full  title  from  the  date  of  her  deed  in  1882. 
She  recognized  this  claim  of  full  title,  as  is 
shown  by  her  evidence.  She  knew  that  im* 
provements  would  be  made.  She  knew  all 
these  things,  and  is  now  fully  estopped  from 
maintaining  this  particular  action,  because 
defendants  were  permitted  to  act  to  their 
detriment.  And  this  is  true,  although  in  a 
possessory  action  (not  yet  accrued  under  our 
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We  are  not  discussing  laches,  but  estoppel 
in  pais.  We  undertook  to  say  that  there 
was  a  difference  between  the  two  doctrines 
in  Kellogg  V.  Moore,  271  Mo.  loc,  dt  193  et 
seq.,  196  S.  W.  15.  After  disposing  of  the 
question  of  laches  in  our  paragraph  2  in  ,that 
opinion,  estoppel  in  pais  is  disposed  of  in 
p»graph  3  of  that  opinion.  So  that  we 
hold  that  plaintiff  is  clearly  estopped  from 
maintaining  this  particular  action,  because 
(eliminating  from  our  tolling  statutes  sec- 
tions 1881  and  1894,  supra,  the  exception  as 
to  married  women)  she  had  an  unrestricted 
right  to  bring  her  action,  and  thereby  fore- 
stall the  improvements  thereafter  made.  At 
that  time  she  had  the  dear  right  not  only 
to  sue,  but  th^  dear  and  unobstructed  right 
to  contract  At  that  time  she  could  have 
contracted  as  to  her  alleged  reversionary  In- 
terest, and,  having  the  right  to  contract  with 
reference  thereto,  and  to  convey  the  same, 
the  doctrine  of  estoppel  in  pais  will  apply. 
At  that  time  she  had  all  rights  to  sue  and  to 
contract,  save  and  except  the  right  to  sue 
for  possession.  We  concede  that  where  one 
cannot  sue  to  protect  rights,  she  cannot  well 
be  estopped.  We  further  concede  that  when 
one  cannot  be  bound  by  contract  she  may 
not  be  bound  by  estoppel.  But  these  conces- 
sions do  not  reach  this  case.  In  this  very 
case  she  is  trying  to  enforce  a  right  which 
could  have  been  enforced  from  1897  to  the 
present.  As  to  her,  the  doctrine  of  estoppel 
in  pais  was  properly  invoked,  and,  if  sus- 
tained by  the  facts,  should  preclude  this  par- 
ticular action.  Whether  she  may  have  a 
more  successful  form  of  action  when  her 
husband  dies  is  another  question.  It  Is  to 
be  hoped  that  some  providential  act  may  ob- 
viate the  harsh  rules  of  law,  and  save  de- 
fendant from  dire  results.  But  her  own  con- 
duct estopped  her  as  to  this  particular  action. 

Estoppel  in  pais  is  not  dependent  upon 
limitations,  nor  is  it  confined  to  equitable 
actions.  The  doctrine  was  and  is  recognized 
in  common-law  courts.  16  Oyc.  682.  In 
that,  it  differs  from  laches.  Kellogg  v. 
Moore,  271  Mo.  loc.  cit.  193  et  seq.,  196  S.  W. 
15.  Estoppel  in  pais  may  be  set  up  as  a 
defense  in  actions  at  law  as  well  as  in  equity. 
•16  Oya  725.  Nor  is  this  all.  The  doctrine 
goes  to  the  remedy  which  many  invoked,  as 
well  as  to  the  right.  16  C5yc.  722.  We  em- 
phasize this,  because  the  conduct  of  the 
plaintiff  in  this  case  has  Jostifled  the  invo- 
cation of  estoppel  in  pais,  as  to  the  remedy; 
1.  e.  this  particular  suit.  So  I  conclude  that 
the  Judgment  nisi  in  this  suit  was  well 
within  legal  bounds,  whatever  may  be  the 
result  of  a  future  possessory  action,  and  Ir- 
respective of  any  statute  of  limitations.  The 
judgment  should  be  afllrmed,  and  I  so  vote. 
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JAMBS  et  al.  ▼.  DEVINB  et  al.    (No.  20102.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

June  2,  1919.     Rehearing  Denied 

July  9.  1919.) 

1.  Appeal  and  Ebbob  <8=>934  —  Review^ 
Peesumptions— Judgment. 

In  ejectment  involving  dispute  as  to  bound- 
ary strip  to  which  plaintiffs  claimed  title  by  ^- 
verse  possession,  defended  upon  ground  t9t 
plaintiffs  held  possession,  claiming  only  to  the 
true  line  and  subject  to  its  subsequent  ascer- 
tainment, where  judgment  divided  the  parcel,  it 
will  be  presumed  on  appeal  that  the  court  found 
the  true  line  to  be  where  judgment  located  the 
line,  and  that  court  found  that  plaintiffs  held 
possession,  claiming  only  the  true  line,  where 
there  is  substantial  evidence  to  justify  such 
findings. 

2.  Advebse  Possession  <3=»66(1)— Intent  to 
Claim  to  Tbue  Line. 

Landowner,  who  held  possession  of  a  portion 
of  adjoining  owners'  land  intending  to  claim 
merely  to  the  true  line  and  subject  to  its  subse- 
quent ascertainment,  did  not  acquire  title  to 
such  land  by  adverse  possession. 

Appeal  from  Circuit  Ck)urt,  Macon  Coun- 
ty; Nat  M.  Shelton,  Judge. 

Action  by  Thomas  James  and  others 
against  Ellen  Devlne  and  others.  From  Judg- 
ment rendered,  plaintiffs  appeal.    Affirmed. 

Ben  Franklin,  for  appellants. 

Dan  R.  Hughes  and  John  R.  Hughes,  both 
of  Macon,  for  respondents. 

BLAIR,  P.  J.  [1,  2]  Ejectment.  The  par- 
ties own  adjacent  tracts  and  disagreed  as 
to  the  title  to  a  strip  20  feet  wide.  This  ap- 
peal is  from  a  Judgment  which  divides  the 
parcel  in  dispute.  There  was  substantial 
evidence  tending  to  prove :  (1)  The  line  is  as 
laid  in  the  petition;  (2)  adverse  possession 
by  appellants  tor  10  years;  (3)  adverse  pos- 
session by  appellants  and  their  father  for 
30  years,  both  under  claim  of  title  to  the 
line  marked  out  by  the  petition;  (4)  contra, 
that  the  true  line  is  as  found  by  the  court; 
and  (5)  that  appellants  held  possession 
claiming  only  to  the  true  line  and  subject 
to  its  subsequent  ascertainment  This  last 
depends  chiefly  upon  admissions  of  appel- 
lants. The  points  made  by  appellants  are 
that  (1)  the  burden  of  proof  was  on  respond- 
ents, and  (2)  as  between  adjoining  proprie- 
tors, possession  by  one  of  a  part  of  the  tract 
of  the  other,  coupled  with  the  belief  and 
claim  that  it  is  his  own,  in  the  absence  of  an 
intent  to  claim  only  to  the  true  line  as  it 
may  be  subsequently  ascertained,  is  to  be 
deemed  adverse.  No  instructions  were  ask- 
ed or  given.  In  the  circumstances,  since 
there  is  substantial  evidence  to  justify  it, 
we  must  presume  the  trial  court  found  the 
true  line  to  be  where  the  Judgment  locates 
it,  and  found  against  appellants  on  the  is- 
sue whether  they  claimed  the  parcel  regard- 


less of  the  location  of  the  true  line.    These 
findings  negative  appellants'  right  to  recover. 
Affirmed. 

BOND  and  GRAVES,  JJ.,  concur. 


HULSB  V.  ST.  JOSEPH  RY.  CO.    (No.  19746  , 

(Supreme  Court  of  Missouri,   Division  No.  2. 

July  6,  1919.     Remittitur  Filed  July 

14,  1919.) 

1.  Masteb  and  Servant  <3=»281(2)— iNJtiRiKS 
TO  Switchman— Evidence— Signals. 

In  actioD  for  injury  to  switchman  crush- 
ed between  cars,  evidence  held  to  sustain  jury 
finding  that  plaintiff  did  not  signal  for  cars 
to  be  moved  by  the  engine. 

2.  Master  and  Servant  «=>289(33)— Inju- 
ries TO  Switchman— Contributory  Neq- 
lioence-^uestions  for  Jury. 

In  action  for  injury  to  switchman  crush- 
ed' between  cars,  it  was  for  the  jury  to  say 
whether  he  was  negligent  in  acting  upon  the 
assumption  that  the  cars  in  his  train  would 
not  be  moved  without  his  signal,  and  in  failing 
to  look  back  to  see  if  they  were  moved. 

3.  Trial  ^=s>296(1)— Instructions. 

All  instructions  must  be  read  together  as 
one  entire  charge. 

4.  Trial  ^=»296(4,  6)— Instructions. 

In  action  for  injury  to  switchman  crush- 
ed between  cars,  an  instruction  for  plaintiff 
authorizing  recovery  under  conditions  described, 
provided  ''plaintiff  did  not  know  that  the  cars 
•  ♦  •  were  being  moved  toward"  him,  was 
not  objectionable  as  failing  to  include  the  ele- 
ment **or  by  the  exercise  of  ordinary  care  could 
have  known,'*  where  such  omission  was  sup- 
plied by  instruction  given  for  defendant. 

5.  Appeal  and  Error  <3=»216(2)  —  Objec- 
tions Below— Requests  for  Instruction. 

Appellant  could  not  complain  that  instruc- 
tion for  plaintiff  appellee,  to  the  effect  that,  al- 
though plaintiff  must  prove  his  case  by  a  pre- 
ponderance of  evidence,  such  preponderance 
does  not  mean  the  greatest  number  of  witnesses, 
etc.,  should  have  been  qualified  by  the  condi- 
tion '*if  the  witnesses  were  equally  reliable  or 
trustworthy,'*  then  such  preponderance  would 
be  the  greatest  number;  appellant  having  ask- 
ed   no    quali^ing    instruction. 

6.  Damages  ^=»132(8)— Injury  to  Arm- Ex- 
cessive Damages. 

Wrdict  for  $12.0(X)  for  injury  to  switchman 
63  years  of  age  earning  $95  a  month  resulting 
in  partial  paralysis  of  his  left  arm  held  exces- 
sive, and  to  be  reduced  to  $7,(X)0,  as  condition 
of  affirmance. 

Walker,  J.,  dissenting  in  part. 

Appeal  from  Cirduit  Ck>urt,  Buchanan  Coim- 
ty;  Charles  H.  Mayer,  Judge. 

Action  by  William  H.  Hulse  against  the 
St  Joseph  Railway  Company,  in  which  Eliz- 
abeth Hulse  was  substituted  as  plaintiff  and 
respondent     From   judgment   for   plaintiff. 
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defendant  appeals.    Affirmed  on  condition  of 
remittitur. 

Robert  A«  Brown,  of  St  Joseph,  for  appel- 
lant. 

Mytton  &  Parkinson,  of  St  Joseph,  for 
respondent 

WHITB,  C.  William  H.  Hulse  recovered 
judgment  against  the  appellant  company  in 
the  circuit  court  of  Buchanan  county,  in 
the  sum  of  $12,000,  for  personal  injuries  in- 
flicted upon  him  while  in  the  employmeut  of 
defendant,  by  the  alleged  negligence  of  other 
employes  of  the  defendant.  The  defendant 
company  appealed  to  this  court,  and  pending 
that  appeal  the  death  of  William  H.  Hulse 
has  been  suggested,  and  his  widow  and  ad- 
ministratrix, Elizabeth  Hulse,  has  been  sub- 
stituted as  party  plaintifT  and  respondent. 

Hulse  was  injured  June  25,  1915,  while 
working  as  a  switchman.  At  that  time  the 
defendant  owned  and  operated  certain  switch 
tracks  adjacent  to  the  buildings  and  docks  in 
the  packing  plant  of  Swift  &  Go.  The  fol- 
lowing plat  shows  the  position  of  the  sever- 
al switch  tracks  and  their  relation  to  each 
other: 
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The  space  marked  "dock**  on  the  south 
side  is  a  raised  platform  about  on  a  level 
with  the  floors  of  the  cars  as  they  stood  ad- 
jacent to  it.  with  a  narrow  space  of  a  few 
inches  between  the  cars  and  platform.  Short 
4,  or  cinder  track,  had  been  cut  at  the  mark 
called  *'coal  pit"  so  that  there  was  Just  room 
for  a  car  to  stand  between  the  pit  and  the 
JUhctlon  west  so  that  a  car  passing  eastward 
from  track  4  onto  coal  track  3  could  clear  it 

On  the  morning  of  the  injury,  the  working 
crew  at  that  point  consisted  of  a  foreman, 
Tinsley;  engineer,  Pickel;  fireman,  Lyou; 
Grace,  switchman  following  the  engine;  and 
Hulse,  field  switchman.  The  engine  with 
which  this  crew  was  operating  came  into  the 
yard  from  the  west  on  track  4,  west  of  where 
the  other  tracks  Joined  it,  coupled  onto  a 
box  car,  pushed  on  east  and  coupled  onto  two 
other  cars  in  front  of  the  oil  house.  There 
were  then  three  cars  attached  to  the  front 
of  the  engine,  the  engine  being  headed  east 
It  was  desired  to  attach  a  coal  car  standing 
on  track  3  at  the  point  "A"  on  the  plat,  but 
there  stood  on  track  4  a  car  loaded  with 
sand  which  had  to  be  moved  before  the  three 
cars  which  the  engine  pushed  could  be  at- 
tached to  the  coal  car.  The  foreman  ordered 
the  crew  to  push  this  sand  car  eastward  onto 
short  4  until  it  was  in  the  clear  so  that  cars 
intended  for  track  3  could  pass  it.  It  was 
pushed  as  far  as  it  would  go  on  short  4,  and, 
as  it  stood,  there  were  only  about  eight  inches 
from  the  southwest  comer  of  that  car  to 
the  side  of  a  car  which  would  pass  onto 
track  3.  The  west  end  of  the  coal  car  to 
which  it  was  desired  to  make  the  coupling 
was  about  two  feet  east  of  the  west  end  of 
the  sand  car,  as  they  stood,  the  sand  car  on 
short  4  at  B  on  the  plat,  and  the  coal  car 
on  track  3  at  A.  The  engine  then  pulled  the 
other  three  cars  back  westward  past  the 
switch  at  C.  The  east  end  of  the  east  car 
was  at  this  time  about  eight  feet  west  of  the . 
switch.  The  switch  was  called  a  "ground 
switch*'  and  was  operated  by  lever  and 
thrown  backward  and  forward  from  between 
the  rails  where  a  man  would  have  to  staud 
to  operate  it. 

The  situation  then  was  this:  The  engine 
was  headed  east,  next  attached  was  the  box 
car,  next  a  refrigerator  car,  and  next  a 
coal  car.  The  fireman  was  on  the  north  side 
of  his  cab  looking  out  of  his  window,  and  the 
engineer  was  on  the  south  side  of  his  cab. 
Grace,  the  switchman  following  the  engine, 
stood  on  the  top  of  the  box  car  next  the  engine; 
the  east  end  of  the  east  car  was  in  the  neigh- 
borhood of  40  feet  west  of  the  west  end  of 
the  two  cars  which  stood  side  by  side  on 
tracks  3  and  short  4.  Hulse  threw  the  switch 
and  adjusted  the  knuckle  on  the  east  end  of 
the  east  car  in  the  train  and  then  walked 
eastward  toward  the  coal  car  to  be  attached. 
At  this  point  the  engineer  who  was  on  the 
south  side  of  the  car  says  that  before  Hulse 
started  back  eastward  he  stepped  out  on 
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the  south  side  of  the  track  and  gave  the  sig- 
nal to  him  to  advance.  Whether  or  not  this 
signal  was  given  was  an  important  ques- 
tion of  fact.  Grace  standing  on  top  of 
the  box  car  says  that  Hulse  gave  the  signal 
to  advance  while  standing  In  the  middle  of 
the  track  after  throwing  the  switch.  Other 
witnesses  who  saw  part  of  the  succeeding  In^ 
ddents  saw  no  signal  given  by  Hulse.  Hulse 
himself  testified  that  he  gave  no  signal  to 
move  the  car  eastward;  In  fact,  gave  no  sig- 
nal after  the  stop  just  west  of  the  switch. 
His  evidence  tends  to  show  that  he  was 
not  out  on  the  south  side  of  the  track  so 
as  to  give  a  signal  from  that  point  because 
there  was  not  sufficient  room  on  that  side  to 
stand  between  the  track  and  the  dock.  He 
walked  eastward  towards  where  the  ends 
of  the  sand  car  and  the  coal  car  stood,  with 
the  intention,  he  says,  of  dlmblng  upon  the 
sand  car  so  he  could  there  transmit  signals. 
As  he  approached  those  cars  he  saw  that  the 
knuckle  on  the  west  end  of  the  coal  car,  to 
which  he  sought  to  couple,  needed  adjust- 
ment, and  he  walked  over  to  It  and  adjusted 
It,  to  use  his  language,  "lined  the  knuckle 
up,  shoved  the  drawbar  south."  At  that 
time  he '  says  he  had  given  no  signal  for 
the  engine  to  move,  but  the  engine  had  pushed 
up  the  three  cars  by  that  time  and  he  was 
caught  between  what  Is  termed  the  "grab- 
irons"  on  the  side  of  the  sand  car  on  short 
4  and  the  comer  of  the  front  moving  car 
on  track  3,  and  received  the  injuries  for 
which  he  sued. 

It  is  contended  by  the  appellant  that  as 
be  walked  eastward  from  the  switch  the 
moving  car  was  almost  at  his  side  so  that  he 
either  saw  it  or  could  have  seen  it  by  sim- 
ply using  his  eyes,  therefore  is  presumed  to 
have  seen  it  and  was  guilty  of  contributory 
negligence  in  stepping  In  front  of  it  for  the 
purpose  of  adjusting  the  knuckle.  It  is  fur- 
ther contended  by  the  appellant  and  shown 
by  the  evidence  that  the  bell  of  the  engine 
was  ringing  all  the  time  so  as  to  indicate  the 
engine  was  moving ;  that  by  the  ordinary  use 
of  his  eyes  and  ears  he  could  have  known 
that  the  car  which  caught  him  was  moving 
and  was  likely  to  do  so,  but  recklessly  and 
carelessly  stepped  in  front  of  It  for  the  pur- 
pose of  adjusting  the  knuckle. 

On  the  other  hand,  Hulse  testified  that  he 
did  not  know  the  cars  were  being  shoved 
eastward;  that  he  gave  no  signal  for  them 
to  advance;  that  no  one  had  any  right  to 
give  sudi  signal  except  himself,  and  it  was 
contrary  to  the  rule  and  practice  of  the 
yards  to  move  a  car  in  the  manner  in  which 
that  was  moved  without  a  signal  from  a 
switchman  placed  as  he  was-  He  says  fur- 
ther that  he  did  not  see  the  cars  moving,  and 
he  is  corroborated  by  other  witnesses  to 
the  effect  that  he  went  considerably  In  ad- 
vance of  the  car  so  that  he  could  not  have 
seen  it  without  looking  back.  It  is  further 
shown  by  the  evidence  that  there  was  so 


much  noise  and  uproar  caused  by  the  ma- 
chinery in  the  adjacent  shops  that  it  was  im- 
possible to  hear  the  cars  moving  on  the  tracks 
or  hear  the  bell  at  the  distance  it  was,  three 
car  lengths,  from  the  switchman.  In  fact, 
the  noise  was  such  that  the  fireman  could  not 
understand  what  was  said  to  him  by  Grace 
on  top  of  the  box  car  when  he  shouted  down 
to  him  that  somebody  got  hurt  Two  witness- 
es for  the  defendant,  the  engineer  and  Grace, 
testified,  as  above  mentioned,  that  he  gave 
the  signal  to  advance.  The  fireman,  on  the 
north  side  of  the  cab  in  position  to  see  down 
the  track  toward  the  sand  car  on  the  north 
side,  saw  no  signal  given  except  the  rignal 
by  Grace  on  top  of  the  box  car.  There  was 
no  dispute  but  that  Grace  gave  that  signal  to 
advance  the  cars.  He  claimed  that  he  was 
simply  repeating  the  signal  given  to  lilm  by 
Hulse.  Tinsley,  the  foreman,  and  three  other 
witnesses  who  saw  the  incident  in  part,  tes- 
tified thefy  saw  no  signal  given  by  Hulse. 

Thomas  Melvln,  track  foreman,  was  stand- 
ing on  a  car  on  track  6  and  saw  the  incident 
He  swore  that  Hulse  walked  eastward  along- 
side the  moving  car  as  it  was  pushed  back, 
and  as  it  came  down  he  threw  out  his  foot 
to  kick  over  the  imuckle  on  the  moving  car. 

Thomas  Tucker,  a  negro  teamster  employed 
by  Swift  &  Co.,  who  was  standing  near  the 
sand  car,  testified  that  Hulse  kicked  over  the 
knuckle  on  one  of  the  cars;  he  did  not  know 
which.  He  said  that  as  Hulse  walked  bsick 
he  walked  ahead  of  the  moving  car. 

Tantes  Williams,  another  negro  employed 
by  Swift  &  Co.,  hauling  cinders  and  unloading 
coal,  saw  Hulse  caught  between  the  cars  and 
injured.  He  did  not  see  Hulse  throw  the 
switch,  but  saw  him  walking  back  toward 
the  coal  car  which  was  to  be  coupled  on. 
When  asked  how  far  behind  Hulse  was  from 
the  moving  car,  he  said  he  did  not  pay  close 
attention  and  it  might  have  been  a  foot  or 
two.  Neither  of  these  three  of  defendant's 
witnesses  saw  any  signal  given  by  Hulse  for 
the  cars  to  come  on. 

[1]  I.  The  question  whether  the  defendant 
was  negligent  so  as  to  authorize  recovery 
is  presented  by  the  defendant's  demurrer  to 
the  evidence.  It  was  customary,  and  one  of 
the  rules  of  conduct  in  the  matter  of  switch- 
ing trains,  as  the  jury  found,  that  a  train 
situated  like  this  should  not  be  moved  except 
upon  the  signal  of  the  switchman,  and  if  it 
was  moved  in  this  case  without  such  signal, 
and  Hulse  crushed  by  such  motion,  then  the 
defendant  was  negligent  It  is  true  the  en- 
gineer testified  that  he  saw  Hulse  step  out 
on  the  south  side  of  the  track  and  give  the 
signal  to  move,  but  this  evidence  is  somewhat 
discounted  by  the  fact  that  there  was  scarce- 
ly enough  room  for  him  to  stand,  on  that 
south  side  because  of  the  dock,  and  the  im- 
probability of  Hulse  stepping  out  in  that 
direction  when  his  natural  course  was  to  step 
out  on  the  other  side  for  the  purpose  of  walk- 
ing down  the  tra^k. 


Digitized  by  LjOOQIC 


Ma) 


HUIiSE  ▼.  ST.  JOSEPH  RY.  00. 
(214  aw.) 


153 


Grace  said  he  saw  Holse  give  the  signal 
from  between  the  rails  where  he  threw  the 
switch,  yet  in  his  cross-examination  It  ap- 
pears to  be  doubtful  whether  from  his  posl* 
tion  he  could  look  over  the  two  cars  in  front 
of  him  and  see  a  man  standing  in  the  mid- 
dle of*  the  track  at  the  switch.  There  are 
sufficient  circumstances  from  which  the  jury 
might  have  concluded  that  Qrace  gave  the 
signal  to  move,  presuming  thkt  Hulse  de- 
sired it  done  when  he  could  not  see  him. 
Of  all  the  witnesses  that  testified,  none  other 
saw  the  signal  given.  Hulse  himself  tes- 
tified he  did  not  give  it  and  he  did  not  ex- 
pect the  cars  to  move  until  after  he  had  ad- 
Justed  the  knuckle  of  the  car  he  coupled  on« 
The  evidence  is  sufficient  tcr  sustain  the  find- 
ing by  the  Jury  that  the  signal  was  not  given* 

[2]  II.  The  appellant  asserts  its  demur- 
rer should  have  been  sustained  because  the 
evidence  shows  conclusively  Hulse  was  guilty 
of  contributory  negligence  such  as  to  preclude 
recovery. 

It  is  argued  that  there  was  a  rule  of  the 
company  which  forbade  an  employ^  to  go 
between  a  moving  car  and  a  stationary  car; 
that  Hulse  was  a  switchman  of  long  experi- 
ence and  knew  the  existence  of  the  rule  and 
the  peril  of  such  an  act  The  answer  to 
that  made  by  Hulse  himself  in  his  testimony 
was  that  he  did  not  know  that  the  cars  be- 
hind him  were  moving.  He  relied  upon  their 
remaining  stationary  until  he  gave  the  sig- 
nal to  move ;  that  there  is  no  rule  of  precau- 
tion which  required  him  to  refrain  from  step- 
ping in  between  stationary  cars.  His  duty 
in  this  instance  required  him  to  adjust  the 
knuckle  so  that  the  coupling  might  be  made. 

It  is  further  argued  that  he  is  presumed 
to  see  what  is  plain  to  his  observation  and 
presumed  to  hear  sounds  v^thin  hearing. 
This,  on  the  theory  that  he  could  have  heard 
the  moving  train  and  the  ringing  bell  and  that 
he  could  have  seen  the  train  as  it  advanced. 
The  evidence,  however,  is  that  the  noise 
of  machinery  was  such  that  he  could  not  hear 
the  bell  nor  the  moving  train,  and  that  the 
car  which  caught  him  was  not  within  his 
observation,  while  his  mind  and  eyes  were  up- 
on the  work  which  he  was  doing.  These  ques- 
tions of  fact  were  submitted  to  the  Jury,  and 
the  verdict  indicates  they  foxmd  he  could 
neither  heair  the  train  that  was  advancing 
npon  him,  nor  see  it  without  turning  from 
the  work  immediately  In  hand,  which  demand- 
ed his  undivided  and  prompt  attention.  It 
was  for  the  Jury  to  say  whether,  acting  upon 
the  assumption  the  cars  would  not  be  moved 
without  a  signal,  he  was  guilty  of  contribu- 
tory negligence  in  failing  to  look  back.  So 
it  cannot  be  said  as  a  matter  of  law  that 
Hulse  was  guilty  of  contributory  negligence 
which  w^pld  preclude  his  recovery.  Davis 
V.  Street  Rys.  Co.,  188  Mo.  App,  128,  loc.  dt. 
138,  139,  176  S.  W.  1067;  Cambron  v.  Omaha 
&  St.  L.  Ky.  Ca,  166  Mo.  loc.  cit.  560,  65  S. 


W.  745.  He  had  a  right  to  presome  that  the 
engineer  and  others  of  the  crew  managing  the 
train  would  use  ordinary  care  to  avoid  in- 
juring him  and  would  not  move  the  train  up- 
on him  in  a  manner  contrary  to  the  usual 
practice;  that  is,  In  the  absence  of  a  signal 
by  the  switchman  to  advance.  Eckhard  v. 
St.  Louis  Transit  Co.,  190  Mo.  593.  8d  S.  W. 
602;  Moon  v.  St.  Louis  Transit  Co.,  237  Mo. 
425,  loc.  cit.  433.  434,  141  S.  W.  870,  Ann. 
Cas.  1913a,  183 ;  Harrington  V.  Dunham,  273 
Mo.  414,  202  S.  W.  1066. 

in.  The  appellant  claimed  that  there  was 
error  in  giving  the  first  instruction  on  behalf 
of  the  plaintiff,  as  follows : 

'*The  coart  instructs  the  Jury  that  if  yon 
find  and  beUeve  from  the  evidence  that  plaintiff^ 
on  the  25th  day.  of  June,  1915,  was  in  the  em- 
ploy of  the  defendant  as  a  switchman,  and 
that,  while  in  the  performance  of  his  duties  and 
in  the  exercise  of  ordinary  care,  he  was  en- 
gaged in  the  work  of  adjusting  a  Imuckle  on  the 
west  end  of  a  stationary  car  upon  the  coal 
track  mentioned  In  evidence,  and  stepping  out 
from  the  track,  and  that  while  so  engaged  the 
defendant  company  and  its  agents  and  servants 
in  diarge  of  the  engine  and  cars  mentioned  in 
evidence  negligently  backed  the  cars  from  a  sta- 
tionary position,  without  >  having  received  any 
signal  from  the  plaintiff,  agshist  and  upon 
plaintiff,  thereby  causing  him  to  be  caught  be- 
tween the  cars  mentioned  In  evidence  and  in- 
jured, then  your  verdict  will  be  for  the  plain- 
tiff; provided  you  further  find  and  believe  from 
the  evidence  that  an  ordinarily  prudent  person 
in  the  ezerdse  of  ordinary  care  would  not 
have  moved  said  ears  from  a  stationary  position 
west  of  the  switch  mentioned  in  evidence  with- 
out a  signal  from  the  plaintiff,  and  provided 
you  further  find  from  the  evidence  that  plaintiff 
did  not  know  that  the  cars  which  struck  him 
were  being  moved  toward  the  stationary  car 
upon  the  coal  track  mentioned  in  evidence." 

Appellant  objects  to  this  instruction  be- 
cause, it  contends,  the  case  was  tried  by 
plaintiff  on  the  theory  that  the  act  of  negli- 
gence which  caused  the  injury  was  moving 
the  cars  without  a  signal  being  first  given,  in 
violation  of  certain  rules  and  customs;  that 
there  was  no  evidence  of  any  negligence  on 
the  part  of  the  defendant  unless  the  act  com- 
plained of  was  in  violation  of  its  rules,  an 
issue  which  the  instruction  did  not  submit 
to  the  Jury.  In  this  counsel  for  appellant 
overlook  the  petition  and  misconceive  the 
evidence.  The  petition  does  not  allege  the 
existence  of  any  rule  or  custom  or  the  viola- 
tion of  any  rule  or  custom.  The  act  of  neg- 
ligence alleged  in  the  petition  was  that  the 
defendant  company  and  its  agents  and  serv- 
ants carelessly  and  negligently  moved  a 
string  of  cars  "without  giving  the  plaintiff 
any  signal  or  notice  of  their  intention  so 
to  do,  so  as  to  catch  or  pinion  the  plaintiff 
between  the  cars."  The  defendant  answered 
accepting  the  issue  tendered  on  that  allega- 
tion of  fact. 
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The  plaintiff,  Hulse,  in  describing  his  duties 
and  those  of  the  other  members  of  the  crew, 
said  It  was  the  custom  and  practice  for  the 
man  doing  the  switching  to  give  the  signal 
for  the  cars  to  move ;  that  it  was  the  duty 
of  Grtice,  the  switchman  With  the  engine,  to 
repeat  signals  to  the  engineer  when  given 
by  the  switchman  on  the  ground  from  a  point 
where  the  engineer  could  not  see.  Hulse  and 
other  witnesses'  described  the  method  by 
which  the  switching  was  done  in  the  yards, 
the  methods  of  giving  signals,  the  duties  of 
the  different  men  with  respect  to  giving  such 
signals.  All  this  was  done,  however,  for 
the  purpose  of  showing  the  method  of  oper- 
ation, and  not  for  the  purpose  of  showing 
that  these  things  were  done  in  obedlenoe  to 
set  rules  promulgated  by  the  company.  It 
was  done  that  way  because  that  was  the  safe 
way  to  do  it. 

The  Instructions  offered  on  behalf  of  the 
defendant  were  upon  the  theory  that  the 
negligent  act  of  defendant,  if  there  was  any, 
was  the  moving  of  the  train  backward  with- 
out any  signal.  *  For  instance,  Instruction  No. 
1  given  for  defendant  directs  the  Jury  that 
the  burden  rests  upon  the  plaintiff  through- 
out to  prove  that  the  defendant  negligently 
caused  its  engine  and  cars  to  be  pushed 
against  the  plaintiff  without  any  signal  hav- 
ing been  given  by  him,  and  unless  such  fact 
is  proven  they  should  find  for  the  defendant 
The  same  charge  Is  repeated  in  different 
forms  in  other  Instructions  given  at  the  in- 
stance of  defendant  In  order  to  confine  the 
attention  of  the  Jury  to  that  particular  issue, 
the  defendant  asked  and  the  court  gave  this 
instruction  No.  7: 

"(J)  You  are  instructed  that  you  -cannot  find 
a  verdict  in  favor  of  plaintiff  upon  any  the- 
ory not  submitted  to  you  in  the  instructions  of 
the  court.  If  plaintiff  is  entitled  to  recover  a 
verdict  at  all,  it  is  upon  the  theory  that  one 
of  the  defendant's  cars  was  negligently  push- 
ed upon  him  without  a  signal  first  having  been 
given  by  him  for  the  movement  of  the  car,  and 
upon  no  other  theory  will  he  be  permitted  to 
have  a  verdict  in  this  case." 

In  no  instruction  did  defendant  ask  the 
court  to  direct  the  Jury  that  they  must  find 
the  existence  and  violation  of  a  rule  before 
they  could  find  for  the  plaintiff. 

Appellant  further  objects  to  the  instruc- 
tion because,  it  is  asserted,  there  is  no  evi- 
dence that  the  car  was  backed  from  a  sta- 
tionary position  while  the  deceased  was  en- 
gaged in  adjusting  the  knuckle.  This  objec^ 
tion  is  hypercritical.  The  Instruction  re- 
quired the  Jury  to  find  that  plaintiff  was 
in  the  performance  of  his  duty  and  engaged 
In  the  work  of  adjusting  a  knuckle  on  a 
frtationary  car,  and  while  so  engaged  the 
defendant  backed  the  cars  from  a  stationary 
position,  etc.  The  cars  were  in  a  stationary 
position  when  Hulse  threw  the  switch  and 


started  back  towards  the  car  to  be  coupled 
onto  the  train,  and  at  some  point,  between 
that  time  and  the  time  he  had  stepped  out 
from  the  end  of  the  car  to  be  attached,  the 
train  did  start  from  that  stationary  posi- 
tion and  run  upon  him.  The  Jury  would 
doubtless  interpret  the  instruction  in  a  com- 
mon sense  way  and  understand  that  they 
were  finding  the  car  was  moved  from  a  sta- 
tionary position  while  the  defendant  was  en- 
gaged in  the  performance  of  his  duties,  a 
part  of  which  was  the  adjustment  of  the 
knuckle.  He  was  walking  toward  the  car 
to  be  attached  for  the  purpose  of  adjusting 
the  knuckle  when  the  start  from  a  station- 
ary position  was  .made.  The  exact  moment 
of  that  starting  was  not  a  material  fact 
in  the  case;  the  material  fact  was  the  mov- 
ing of  the  train  upon  him  without  a  signal 
at  a  time  when  he  happened  to  be  in  a  dan- 
gerous position.  Whether  the  motion  of  the 
train  started  a  second  before,  or  a  second 
after,  he  happened  to  be  in  a  dangerous 
position,  is  immaterial.  The  instruction  does 
not  assume  that  he  was  in  a  position  of  dan- 
ger when  the  car  was  moved  from  its  sta- 
tionary position.  On  the  contrary,  it  re- 
quires the  Jury  to  find  that  while  he  was  ad- 
justing the  knuckle  on  one  end  of  a  station- 
ary car  the  cars  mentioned  in  the  evidence 
were  backed  upon  him  from  a  stationary 
position  without  a  signal. 

[3,4]  The  instruction  is  further  attacked 
by  the  appellant  because  it  authorizes  re- 
covery on  l)ehalf  of  defendant  if  plaintiff 
was  negligent  in  the  manner  set  out  In  the 
instruction  with  the  proviso  defining  plain- 
tiff's want  of  negligence  in  these  words: 

"Provided  you  further  find  from  the  evidence 
that  plaintiff  did  not  know  that  the  cars  which 
struck  him  were  being  moved  toward  the  sta- 
tionary car  upon  the  coal  track  mentioned  in 
the  evidence." 

It  Is  claimed  the  Jury  sOiould  have  been  in- 
structed that  if  he  knew,  or  by  the  exer- 
cise of  ordinary  care  could  have  known,  the 
cars  were  moving  upon  him,  he  was  negli- 
gent in  adjusting  the  knuckle. 

All  instructions  must  be  read  together  as 
one  entire  charge.  This  has  been  decided  so 
often  that  a  repetition  seems  really  unnec^ 
essary.  This  very  instruction,  it  will  be 
seen,  required  the  Jury  to  find  the  plaintiff 
was  in  the  exercise  of  ordinary  care,  and 
the  very  next  instruction  given  for  plaintiff 
defines  ''ordinary  care"  to  be  such  as  would 
be  used  by  an  ordinarily  prudent  person 
under  the  same  or  similar  circumstances.  As 
we  have  seen  above,  in  cases  cited  in  para- 
graph II,  he  was  not  necessarily  guilty  of 
negligence  in  failing  to  look  back;  he  had 
a  right  to  assume  that  the  opera toite  of  the 
train  would  exercise  ordinary  care  not  to 
hurt  him.  But  in  order  that  the  Issue  might 
be  presented  to  the  Jury  definitely,  one  of  the 
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Instnictlons  asked  by  the  defendant  and  giv- 
en by  the  court  tells  the  jury  that  it  was 
the  duty  of  the  defendant  to  exercise  ordi- 
nary care  to  look  out  for  his  own  safety, 
and  'if  you  further  believe  from  the  evidence 
that  the  plaintifT  knew,  or  in  the  exercise  of 
ordinary  care  could  have  known,  that  such 
car  was  being  moved,  and  if  you  further  be- 
lieve that  without  exercising  ordinary  care 
for  his  own  safety  he  stepped  in  between  the 
moving  car  and  stationary  car,"  etc.,  he  could 
not  have  a  verdict.  So  the  very  omission  in 
the  instruction  complained  of  by  the  appel- 
lant was  supplied  in  the  Instruction  given 
for  It.  The  jury  had  the  benefit  of  the  defini- 
tion of  "ordinary  care."  the  definition  of 
••negligence,"  and  a  direction  as  to  the  appli- 
cation of  its  terms  to  the  facts  of  this  par- 
ticular case. 

[5)  IV.  Appellant  complains  of  Instruction 
No.  5  given  for  plaintiff,  to  the  effect  that,  al- 
though the  plaintiff  must  prove  his  case  by 
a  preponderance  of  the  evidence,  a  "prepon- 
derance" of  the  evidence  does  not  mean  the 
greatest  number  of  witnesses  testifying,  but 
such  evidence  as  was  most  satisfactory  and 
convincing  to  the  jury.  The  appellant  argues 
that  there  should  have  been  the  condition,  "if 
the  witnesses  were  equally  reliable  or  trust- 
"worthy,"  then  the  preponderance  of  the  evi- 
dence would  be  the  greatest  number  of  wit- 
nesses. The  defendant  asked  no  instruction 
qualifying  this  instruction  given  on  behalf 
of  the  plaintiff,  and  is  not  In  position  to  urge 
that  it  should  have  been  so  qualified.  The 
defendant  did  ask,  and  the  court  gave,  an 
instruction  that  in  determining  the  weight 
they  gave  to  the  testimony  of  the  different 
witnesses  they  should  take  into  consideration 
the  reasonableness  or  unreasonableness  of 
the  statement  of  witnesses,  the  manner  of 
witnesses  while  upon  the  stand  testifying, 
the  interest  of  witnesses  in  the  result;  that 
the  testimony  of  each  witness  should  be 
viewed  in  the  light  of  reason  and  common 
experience;  and  that  they  should  give  to  the 
testimony  of  each  and  every  witness  just 
such  weight  as  they  might  deem  it  fairly 
entitled  to.  Upon  the  whole,  the  Issues  of 
fiact  were  fairly  and  fully  submitted  to  the 
jury. 

[I]  v.  It  is  claimed  by  appellant  that  the 
verdict,  in  plaintilTs  favor  for  $12,000  is  ex- 
cessive. Hulse  was  63  years  of  age  and  was 
earning  $85  a  month.  His  ear  was  nearly 
torn  from  his  head,  but  was  restored,  and 
there  apparently  remained  no  permanent 
injury  in  that  respect  Two  ribs  were  brok- 
en, and  he  suffered  great  pain  for  a  consid- 
erable time.  His  collar  bone  was  broken, 
the  outer  third  of  the  clavicle  was  depressed 
so  as  to  cause  pressure  and  prevent  proper 
nerve,  supply  to  the  shoulder  joint  and  arm. 
This  resulted  in  a  partial  paralysis  of  his 
left  arm?    He  could  use  his  thumb  and  fore 


finger,  but  the  remaining  three  fingers  were 
paralyzed;  the  muscles  of  his  arms  were 
atrophied.  It  was  a  matter  of  doubt  in  the 
opinion  of  the  physicians  whether  an  opera- 
tion on  his  shoulder  would  restore  his  arm 
to  something  like  its  normal  condition.  There 
was  some  evidence  tiiat  his  arm  had  improv- 
ed in  the  latter  months  on  account  of  his 
having  used  it  to  some  extent. 

Many  cases  have  come  before  the  courts  In 
which  it  was  necessary  to  determine  wheth- 
er verdicts  were  excessive  in  the  loss  of 
fingers  and  use  of  the  hand.  Where  two  or 
more  fingers  Including  the  thumb  were  lost, 
remittiturs  have  been  required  so  as  to  re- 
duce recovery  to  $3,000  or  $4,000,  although 
the  plaintiff  in  such  a  case  might  be  unable 
to  do  the  same  kind  of  work  he  did  before 
the  Injury.  Rittel  v.  Souther  Iron  Co.,  127 
Mo.  App.  463,  105  S.  W.  662 ;  Huston  v.  Rail- 
road. 151  Mo.  App.  loc.  clt  336,  131  S.  W. 
714 ;  Blchardson  v.  Railroad,  223  Mo.  325,  loa 
cit.  847,  123  S.  W.  22.  A  verdict  for  the  loss 
of  four  fingers  on  the  left  hand  near  the 
second  joint  with  no  other  permanent  injury 
was  reduced  to  $6,000.  Hosheit  v.  Lusk  et 
al.,  190  Mo.  App.  431,  loc.  cit.  446,  177  S.  W. 
712. 

In  case  of  Davenport  v.  Electric  Co.,  242 
Mo.  111.  loc.  cit.  124,  145  S.  W.  454,  where  a 
boy's  right  hand  was  made  useless  and  de- 
formed so  that  an  amputation  was  the  best 
relief  for  him,  a  verdict  for  $9,000  was  held 
to  be  excessive  and  reduced  to  $7,500.  In 
case  of  Young  v.  Lusk,  268  Mo.  625,  loc.  cit. 
640, 187  S.  W.  849,  a  man  earning  $2.40  a  day 
recovered  a  judgment  for  $12,000  for  the 
loss  of  an  arm.  This  was  held  excessive 
and  a  remittitur  required  so  as  to  reduce 
the  amount  to  $8,000. 

The  injury  to  the  plaintiff  in  this  case,  if 
he  could  not  be  relieved  from  the  condition 
which  he  was  in  at  the  time  of  the  trial  by 
an  operation,  might  be  considered  worse  than 
the  loss  of  two  or  three  fingers  and  much 
better  than  the  total  loss  of  an  arm. 

In  view  of  the  authorities  mentioned  in- 
dicating the  judgment  of  this  court  as  to 
the  proper  amount  of  damages  which  should 
be  allowed  for  an  injury  such  as  ,was  doubt- 
less suffered  In  this  case,  we  are  of  the  opin- 
ion that  $7,000  would  be  sufficient  compensa- 
tion for  the  injuries  suffered. 

If,  therefore,  the  plaintiff  will  within  10 
days  remit  the  sum  of  $5,000  as  of  the  date 
of  the  judgment,  so  as  to  reduce  the  judgment 
to  $7,000,  the  judgment  will  be  affirmed; 
otherwise,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

RAILBY  and  MOZLEY,  CC.,  concur. 

P£7R  CURIAM.  The  foregoing  opinion  by 
WHITE,  C,  has  been  adopted  as  the  opinion 
of  the  court 
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PARIS,  J.,  concars  in  the  result. 
WILLIAMS,   P.  J.,  concurs. 
WALKER,  J.,  concurs  in  all  but  remittitur. 
to  which  he  dissents  in  separate  opinion. 

WALKER,  J.  (dissenting).  I  do  not  con- 
cur in  the  majority  opinion  in  Its  finding  that 
the  verdict  is  excessive.  Limited  as  an  appel- 
late court  is,  of  necessity,  to  the  cold  and  ir- 
responsive letter  of  the  record,  it  is  far  less 
capable  of  Justly  determining  the  extent  of 
an  injury  in  a  case  of  this  characteir  than 
the  trial  Jury.  In  this  case  the  Jury  not  only 
heard  the ,  injured  man  and  his  witnesses 
testify  as  to  his  hurt,  but  they  saw  his  con- 
dition. Armed  with  this  knowledge  and  im- 
pressed as  we  must  presume  they  were  with 
the  solemnity  of  their  oath  and  the  grave 
nature  of  their  duty,  they  determined  that 
he  was  entitled  to  a  verdict  of  $12,000.  This, 
under  the  facts,  is  to  my  mind  not  so  exces- 
sive as  to  shock  the  conscience.  If  so,  the 
verdict  should  not  have  been  reduced,  but 
set  aside,  and  a  new  trial  granted.  The  at> 
tempt  of  an  appellate  court  to  pare  down  a 
verdict,  an^  thus  pit  its  arbitrary  Judg- 
ment against  the  solemn  conclusion  of  the 
triers  of  the  facts,  ft  in  my  opinion  a  perver- 
sion of  Justice.  It  is  attempted  to  be  Justi- 
fied by  citing  what  are  designated  as  ''paral- 
lel cases,"  Human  injuries  admit  of  no 
parallels,  and  there  can  be  no  such  cases. 
The  impairment  of  a  faculty  or  a  function 
for  which  legal  redress  may  be  sought,  al- 
though seemingly  similar  in  two  different 
cases,  may  be  as  widely  different  as  are  the 
individuals  who  are  injured.  The  Indiscrim- 
inate application  of  such  a  doctrine  assumes 
that  men  are  made  in  the  same  mold,  mentally 
and  physically,  which  is  patently  untrue. 
An  injury  to  A.,  for  instance,  a  nervous 
shock  or  the  loss  of  a  limb,  may  be  far  more 
dire  in  its  consequences  than  a  seemingly 
like  injury  to  B.  The  Jury,  which  the  law 
has  made  the  arbiter  of  the  facts,  is  the  best 
Judge  in  each  case  of  the  amount  of  the 
damages,  and  to  it  should  the  matter  be  left 
for  final  determination. 

This  being  true,  is  it,  or  can  it  be,  the  Just 
province  of  an  appellate  court,  sitting  smugly 
in  its  chambers,  to  determine,  because  A.,  B., 
and  0.  were  each,  at  some  former  time,  under 
possibly  different  circumstances,  awarded, 
for  nominally  like  Injuries,  a  certain  des- 
ignated sum,  that  D.,  whose  hurt  was  from 
the  record  similar,  should  have  his  damages 
limited  to  a  like  amount?  Besides,  measured 
by  a  purely  commercial  standard,  $12,000 
to-day  is  no  more  than  a  $7,000  verdict  five 
or  ten  years  ago.  I  therefore  dissent  from  the 
majority  opinion  is  so  far  as  it  requires  a 
remittitur  as  a  condition  precedent  to  the 
affirmance  of  the  Judgment,  which  should 
be  permitted  to  stand  as  entered  by  the  trial 
court 


RANUS  V.  BOATMEN'S  BANK.    (No.  19790.) 

(Supreme  Court  of  Missouri,   Division  No.  1. 

June  2,  1919.     Rehearing  Denied 

July  9,  1919.) 

1.  liANDLOan   AND   TfcWANT    «=»169(11)— PRO- 
VIDING Fibs  Esoapbs. 

In  action  against  owner  of  building  used  as 
a  social  and  athletic  club,  for  damages  due  to 
the  death  of  plaintifiPs  father,  resulting  from 
building  being  destroyed  while  father  was  sleep- 
ing in  a  room  assigned  to  him  after  registering 
at  the  dub,  violation  of  Rev.  St  1900,  |  10668, 
and  Rev.  Code  St  Louis,  |  421,  providing  for 
fire  escapes,  being  relied  on,  held,  a  case  was 
made  for  jury. 

2.  Health   ^=»32  —  Fibs  Escapes  —  "Doa- 

MTTOBT." 

A  nonfireproof  seven-story  building  of  the 
slow-combustion  type,  used  as  a  social  and  ath- 
letic club,  and  providing  93  distinct  rooms  on 
the  fifth  and  sixth  floors  for  sleeping  purposes, 
and  also  130  people  places  to  sleep,  although 
sleeping  accommodations  were  restricted  to 
inembers  only,  was  a  "dormitory,**  within  Rev. 
St  1909,  I  10668,  and  Rev.  Code  St.  Louis,*! 
421,  as  to  providing  one  fire  escape  for  every 
60  persons;  a  "dormitory"  being  a  place  for 
sleeping.  , 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Dormitory.] 

8.  Landlobd  and  Tenant  4s»169<4)  —  Fibb 
Escapes— DuTT  of  Owiobb— Action  iob  In- 
JUBIE&— Evidence. 
Where  bank  occupied  a  portion  of  its  build- 
ing for  a  period  of  11  years,  during  all  of  which 
time  building  had  been  used  by  lessee  athletic 
club  as  a  dormitory.  It  became  the  duty  of  the 
bank  to  comply  with  Rev.  St  1009,  |  10668, 
and  Rev.  Code  St  Louis,  |  421,  as  to  providing 
fire  escapes,  and,  when  sued  for  injuries  to  a 
guest  of  the  dub,  evidence  of  knowledge  of  the 
use  of  the  building  was  not  necessary. 

Appeal  from  St  Louis  Circuit  Court; 
William  M.  Kinsey,  Judge. 

Action  by  Esther  Lenore  Ranus,  by  her 
next  friend,  E.  L.  Winterman,  against  the 
Boatmen's  liank.  Judgment  for  plaintiif, 
and  defendant  appeals.    Aflirmed. 

Lehmann  &  Lehmann  and  Fauntleroy,  Cul- 
len  &  Hay,  all  of  St  Louis,  for  appellant 

Leonard  &  Sibley,  of  St  Louis,  for  respond- 
ent 

BOND,  J.  I.  Esther  Lenore  Ranus,  the 
Infant  child  of  Arthur  T.  Ranus,  recovered  a 
Judgment  of  $10,000  against  the  Boatmen's 
Bank  for  alleged  negligence  which  caused  the 
death  of  her  father. 

On  April  9,  1914,  at  2  o'clock  in  the  morn- 
ing, the  seven-story  brick  building  at  the  cor- 
ner of  Washington  avenue  and  Fourth  street, 
in  the  dty  of  St  Louis,  was  completi>ly  de- 
stroyed by  fire.  The  building  was  occupied 
by  the  Missouri  Athletic  Club  for  eiub  pur- 


^soFor  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Kej-Numbered  Digests  and  Indexes 

Digitized  by  LnOOQlC 


Ho.) 


EANUS  ▼.  BOATMEN'S  BANK 
(ai4  s,w.) 


157 


poses,  with  the  exception  of  135  feet  on  the 
Fourth  street  side  and  50  feet  on  the  Wash- 
ington avenue  front,  which  was  reserved  for 
and  occupied  by  the  Boatmen's'  Bank,  the 
owner  of  the  building. 

On  March  2,  1903,  the  bank  leased  to  the 
Missouri  Amusement  &  Club  Supply  Com- 
pany the  part  of  the  building  above  mention- 
ed, said  lease  to  expire  April  1,  1013.  Later 
the  bank  executed  another  lease,  dated  June 
80,  1010,  effective  April  1, 1913,  and  expiring 
10  years  later,  to  the  Missouri  Athletic  Club; 
the  original  lessee  (the  Missouri  Amusement 
&  Supply  Company)  having  gone  out  of  busi- 
ness. The  latter  lease  covered  the  same  por- 
tion of  the  building  as  the  former.  Both 
leases  provided  for  use  of  the  building  as  a 
Bodal  and  athletic  club ;  that  the  lessee  would 
keep  it  In  good  order  and  ma]^e,  at  its  cost 
and  expense,  all  repairs  necessary  (except  as 
to  roof,  gutters,  etc);  that  the  premises 
fihould  not  be  used  for  any  purpose  consider- 
ed more,  than  ordinarily  hazardous  by  the 
board  of  insurance  underwriters,  and  that 
the  lessee  take  over  all  machinery,  steam 
heating  and  elevator  plants,  and  famish 
heat,  etc.,  to  the  lessor  during  the  life  of  the 
lease. 

The  building  in  question  was  not  fireproof, 
as  understood  to^ay,  but  was  what  is  known 
as  the  slow-combustion  type,  and  previous  to 
its  occupancy  by  the  Missouri  Athletic  Club 
was  used  by  the  Shapleigh  Hardware  Com- 
pany as  a  warehouse,  with  general  offices  on 
the  first  floor.  The  ceiling  of  the  bank's  quar- 
ters, however,  which  was  virtually  on  a  level 
with  the  ceiling  of  the  second  floor  was  com- 
posed of  fireproof  material,  which  successful- 
ly withstood  tl^e  terrific  heat,  as  the  bank's 
quarters  were  found  to  be  intact  after  the 
conflagration. 

On  the  consummation  of  the  lease,  the  club 
undertook  to  remodel  the  building  to  suit  the 
purposes  of  a  club.  In  the  basement  a  swim- 
ming tank  and  Turkish  baths  were  installed; 
the  first  fioor  was  laid  with  tile,  the  walls 
decorated,  and  the  space  divided  into  lobby, 
office,  etc.;  the  second  floor  was  converted 
Into  a  billiard  room,  a  new  wooden  floor  laid, 
and  a  drop  ceiling  put  in;  the  third  floor 
was  converted  into  a  dining  room,  with  kit- 
chens adjoining,  and  a  portable  wooden  stage 
was  provided  for  entertainments,  equipped  in 
the  usual  way;  the  fourth  floor  was  made 
Into  bowling  alleys;  the  fifth  and  sixth  floors 
were  partitioned  into  "sleeping  dormitories 
or  apartments"  (96  in  number) ;  and  the  sev- 
enth floor  was  turned  into  a  gymnasium. 

The  building  was  equipped  with  a  spiral 
fire  escape  on  .the  Washington  avenue  front, 
nmnlng  to  the  seventh  floor,  which  was  in 
conformity  with  the  city  ordinances  at  the 
time  it  was  built,  and  several  years  there- 
after platforms  were  added,  running  around 
the  comer  of  the  building  at  the  fifth  and 
sixth  fioors;   said  platforms  extending  over 


the  roof  of  the  adjoining  J>ullding.  There 
was  also  an  inclosed  stairway  at  the  north 
^id  of  the  building,  intended  for  use  In  case 
of  fire,  and  an  outside  fire  escape  on  the 
Fourth  street  side  of  the  building.  Both  of 
these  were  built  at  the  time  the  alterations 
were  made  by  the  club,  and-  the  east  side  es- 
cape was  planned  and  erected  in  conformity  to 
dty  ordinances,  and  said  plans  were  submit- 
ted to  and  approved  by  the  building  commis- 
sioner. The  escape  on  the  east  side  passed 
various  windows  in  Its  descent  to  the  ground. 
All  the  alterations  to  the  building  were  made 
with  the  consent  and  by  the  authority  of  the 
defendant  bank. 

On  the  day  before  the  fire  Mr.  Ranus  was 
passing  through  St.  Louis  on  his  way  to  Kan- 
sas Caty,  where  he  expected  to  enter  into 
new  business  relations.  He  spent  the  day 
with  a  business  associate,  and  after  register- 
ing at  the  club  and  being  assigned  to  room  36 
on  the  fifth  floor,  his  friend,  who  is  probably 
the  last  person  who  saw  him  alive,  left  him 
there  about  1  o'clock  in  the  morning,  just 
one  hour  before  the  fire.  Four  or  five  days 
thereafter  his  body  was  found  buried  in  mb- 
bish  a  little  north  of  the  central  elevator 
shaft  on  the  first  fioor.  From  the  unbumed 
portions  of  his  trousers  his  watch  and  keys 
were  taken. 

In  her  petition  plaintiff  pleaded  violation 
of  sections  10666,  10667,  arid  10668  of  the  Re- 
vised Statutes  of  1909,  the  pertinent  parts  of 
which  are  hereafter  quoted,  and  further 
pleaded  section  421  of  the  Revised  Code  of 
St  Louis,  which  provides  for  the  kind  and 
description  of  fire  escapes  and  their  number 
and  location  by  the  building  comipissioner  of 
public  buildings,  and  adds,  to  wit : 

"Provided,  however,  that  all  buildings  of  non- 
fireproof  construction,  three  or  more  stories  in 
height,  used  for  manufacturing  or  mercantile 
purposes,  hotels,  domUtoriea,  schools,  semi- 
naries, hospitals  or  asylums  shall  have  not  less 
than  one  fire  escape  for  every  fifty  persons  for 
whom  working,  sleeping  or  living  accommoda- 
tions are  provided  above  the  second  story ;  and 
all  public  halls  which  provide  seating  room 
above  the  first  story  shall  have  such  a  number 
of  fire  escapes  as  shall  not  be  less  than  one 
fire  escape  for  every  hundred  persons  calculated 
on  the  seating  capacity  of  the  hall,  unless  a  dif- 
ferent number  is  authorized  in  writing  by  the 
commissioner  of  public  buildings. 

•'Whenever  a  fire  escape  attached  to  any  build- 
ing shall  be  found  to  be  in  an  unsafe  condition 
it  shall  be  the  duty  of  the  owner,  lessee,  proprie- 
tor of  said  building  to  forthwith  rebuild  or 
repair  the  same  or  replace  the  same  in.  a  safe 
condition,  subject  to  the  penalties  of  this  arti- 
cle." R.  O.  St.  Louis  (Rombaner)  1912.  (Ital- 
ics ours.) 

Defendant's  answer  admitted  the  member- 
ship of  the  deceased  in  the  Missouri  Athletic 
Club,  denied  other  allegations,  and  averred 
that  as  such  member  he  ass^ted  to  the 
terms  and  conditions  under  which  the  lessee 
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occnpled  said  building,  and  that  as  such 
member  he  had*  the  further  right  to  control 
or  protest  against  the  construction,  state  of 
repair,  equipuieut,  and  means  of  protection 
in  case  of  fire,  and  that  he  voluntarily  occu- 
pied a  room  in  suid  building  without  due 
exercise  of  care  for  his  own  safety. 

From  a  Judgiuent  for  $10,000.  entered  in 
plaintlfT's  favor,  the  defendant  duly  appealed. 

II.  The  grounds  of  action  in  this  case  are 
that  the  building  demolished  by  fire  was  one 
of  a  class  wuieh  fell  within  the  definition  of 
the  general  statutes  of  this  state  and  the  ac- 
cordant ordiuaiues  of  the  city  of  St.  Louis, 
requiring  the  owuers  thereof  to  provide  spec- 
ified fire  escapes;  that  the  defendant,  the 
owner  of  the  fee  of  the  building,  failed  to 
perform  this  statutory  duty,  and  on  that  ac- 
count bei'ame  responsible  in  damages  to 
plaintiff  for  the  death  of  her  father,  caused 
by  the  burning  of  the  building  in  question. 

That  the  statute  relied  on  (which  was  en- 
acted in  1001  and  with  subsequent  amend- 
ments is  now  section  10068  of  the  Revision  of 
1009)  is  applicatory  to  the  city  of  St.  Lou^s, 
has  been  expressly  adjudged  by  both  divi- 
sions of  this  court  Johnson  v.  Snow,  201 
Mo.  450,  100  S.  W.  5;  Yall  v.  Snow.  201  Mo. 
5U,  100  S.  W.  1,  10  L.  R.  A.  (N.  S.)  177.  119 
Am.  St.  Rep.  781.  9  Ann.  Gas.  1161.  That 
a  death  in  circumstances  like  the  pres- 
ent, affords  a  basis  for  a  legitimate  in- 
ference that  it  was  caused  by  the  negligence 
of  the  owner  in  failing  to  comply  with  stat- 
utes and  ordinances  regulating  the  furnish- 
ing of  fire  escapes,  has  been  expressly  ad- 
judged by  division  No.  2,  where  it  was  held 
that  the  circumstances  attending  a  loss  of 
life  by  fire  were  evidentiary,  and  would  take 
the  case  to  the  Jury  to  determine,  by  legiti- 
mate inferences  therefrom,  whether  or  not 
the  conflagration  was  the  proximate  cause  of 
the  death  sued  for.  Burt  v.  Nichols,  264  Mo. 
loc.  cit  18,  173  S.  W.  681,  L.  R.  A.  1917B,  250. 

[1,2]  Under  these  rulings  it  necessarily 
follows  that,  if  the  building  heretofore  de- 
scribed as  having  been  leased  for  10  years  to 
the  Missouri  Athletic  Club  falls  within  the 
classification  of  the  statutes  and  ordinances 
invoked  by  plaintiff,  a  case  was  made  for  the 
Jury,  since  it  is  conceded  that  it  was  not  sup- 
plied with  the  fire  escapes  described  and  re- 
quired by  the  terms  of  section  10668  of  the 
Revision  of  1909,  the  pertinent  parts  of  which 
are,  to  wit: 

"The  number  of  fire  escapes  to  be  attached  to 
any  one  building,  as  required  in  this  article, 
shall,  when  the  building  is  located  within  a 
city,  be  determined  by  the  commissioner  or  su- 
perintendent of  public  buildings  within  such 
city:  •  •  •  Provided,  however,  that  all 
buildings  of  non fireproof  construction,  three  or 
more  stories  in  height,  used  for  manufacturing 
purposes,  hotels,  dormitories,  schools,  semi- 
naries, hospitals  or  asylums,  shall  have  not  less 
than  one  fire  escape  for  every  fifty  persons  or 
fraction  thereof  for  whom  working,  sleeping  or 


living  accommodations  are  provided  above  the 
second  story  *  *  *  unless  a  different  num- 
ber is  authorized  in  writing  by  the  commissioner 
or  superintendent  of  buildings.*'  R.  S.  1909,  9 
10668. 

This  statute  is  almost  literally  copied  In 
the  concluding  part  of  the  second  clause  of 
section  421  of  the  Revised  Code  of  St  Louis 
(Rombauer,  1912),  quoted  above.  This  statp 
ute  and  this  conformatory  ordinance  present, 
therefore,  the  first  question  to  be  ruled  on 
this  appeal,  which  is  whether  or  not  the 
building  in  question  fell  within  any  of  the 
descriptions  and  classifications  of  nonflre- 
proof  buildings  mentioned  in  the  statute. 

In  order  to  resolve  this  question  it  is  only 
necessary  to  refer  to  the  use  of  the  word 
'^dormitory,*'  both  in  the  statute  and  in  the 
ordinance.  The  common  and  ordinary  sig- 
nificance of  this  English  form  of  a  latin  word 
is  a  place  for  sleeping.  The  building  in  ques- 
tion provided  93  distinct  rooms  for  sleeping 
purposes,  and  also  accommodations  which 
would  have  supplied  130  people  places  to 
sleep.  Although  the  people  entitled  to  these 
sleeping  quarters  and  accommodations  were 
restricted  to  members  of  the  club  or  their 
guests,  that  limitation  in  no  wise  contravenes 
the  fact  that  the  building  itself  was  a  dor- 
mitory, and  could  be  occupied  as  such  by  130 
people.  It  therefore,  in  the  strict  sense  of 
the  term,  fell  within  the  purview  and  intend- 
ment of  the  statute  and  ordinance  when  they 
required  tuat  a  dormitory  in  a  building  con- 
structed like  the  one  in  question  should  be 
supplied  with  fire  escapes  by  the  owner  or 
lessee  of  the  prescribed  kind  and  number. 

We  do  not  think  any  other  conclusion  can 
be  arrived  at  upon  a  full  and  fair  considera- 
tion of  the  import  and  meaning  of  the  word 
"dormitory,"  as  used  in  the  statute  and  ordi- 
nance, in  view  of  the  fact  that  both  of  these 
regulatory  laws  have  been  held  to  be  highly 
remedial  and  entitled  to  a  broad  and  liberal 
interpretation  (Yall  v.  Snow,  201  Mo.  loc  dt 
521,  100  S.  W.  1,  10  L.  R.  A.  [N.  S.J  177,  119 
Am.  St  Rep.  781,  9  Ann.  Cas.  1161),  and  that 
they  are  a  legitimate  exercise  of  the  poUce 
powers  of  the  state  and  the  city  to  prevent 
the  loss  of  human  life.  It  follows  that  the 
question  as  to  the  applicability  of  the  statute 
and  the  local  ordinance  must  be  resolved  in 
the  atiirmative. 

[3]  III.  It  is  urged  by  appellant  that  there 
was  no  evidence  of  knowledge  of  defendant 
of  the  use  to  which  its  building  was  put  In 
answer  to  this  it  may  be  said  there  was  no 
necessity  of  further  proof  of  knowledge  on 
the  part  of  defendant  that  the  building  in 
question  was  used  as  a  dormitory  than  the 
undisputed  fact  that  it  had  been  so  used  for 
about  11  years,  during  all  of  which  period 
the  defendant  bank  occupied  a  portion  of  it 
With  the  knowledge  thus  imputed,  it  became 
the  duty  of  defendant  to  take  cognizance  of 
and  conform  to  the  statutes  and  ordinances 
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requiring  it  to  proTide  specified  fire  escapes 
for  the  prevention  of  a  human  holocaust  such 
as  took  place  when  this  building  was  burned. 

IV.  We  have  examined  the  instructions 
complained  of  by  appellant,  and  are  unable 
to  concur  in  its  view  that  they  invaded  the 
province  of  the  jury,  or  were  repugnant  or 
transcended  the  allegations  of  the  pleadings, 
or  contained  misdirection  requiring  a  rever- 
sal of  this  Judgment. 

The  Judgment  of  the  trial  court  is  aflBrmed. 
It  is  so  ordered. 

BLiAIB,  P.  J.,  and  GRAVES,  J.,  concur. 


HICKS  V.  ESTES  et  al.    (No.  20276.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
July  9,  1919.) 

CtJBTEST    «=>9(3)    —    MOBTGAQES    ^==>362    — 

Requisptes— Seizin  of  WirB—REVKBSioN— 

Persons  Wbo  May  Purchase  at  Fobeclo- 

SUBE  Sale. 

At  least  constructive  seizin  of  wife,  that  is, 

right  to  inuaediate  possession  during  coverture* 

is  essentia]  to  the  husband's  estate  of  curtesy; 

and,  where  the  wife  had  only  a  reversion  and 

died  prior  to  death  of  life  tenant,  the  husband 

had  no  interest  or  estate  in  the  lands,  and  could 

by  purchase  at  a  sale  under  trust  deed  acquire 

title  thereto,  good  against  the  life  tenant  and 

his  own  children,  who  inherited  the  reversion. 

Appeal  from  Cflrcuit  Court,  Pemiscot  Coun- 
ty ;   Sterling  H.  McCarty,  Judge. 

Suit  to  determine  title  by  Mary  Hicks 
against  (^eorge  W.  Estes,  W.  D.  Adams,  and 
others.  Judgment  for  plaintiff,  and  defend- 
ant Adams  appeala  Reversed  and  remanded, 
with  directions  to  enter  Judgment  for  defend- 
ant Adams. 

Action  in  equity  to  try  and  determine  title. 
and  as  an  incident  thereto  and  as  a  part 
thereof  to  declare  a  trust.  The  prayer  of 
the  petition  reads: 

"Wherefore,  plaintiff  prays  the  court  that 
guardian  ad  litem  be  appointed  for  the  minor 
defendants  herein,  and  that  the  court  try,  as- 
certain, and  determine  the  title,  estates,  right, 
and  interest  of  the  plaintiff  and  W.  D.  Adams 
in  and  to  said  land,  and  that  the  court  ascertain 
the  value  of  the  interests  of  the  plaintiff  in  and 
to  said  land,  and  that  the  court  declare  and  ad- 
judge that  the  defendant  W.  D.  Adams  holds 
said  land  in  trust  for  himself  and  plaintiff,  and 
that  the  same  may  be  sold,  and  from  the  pro- 
ceeds of  such  sale  the  court  adjudge  and  decree 
to  the  plaintiff  the  amount  due  her  out  of  said 
fund  and. for  general  relief." 

The  res  is  about  42  acres  of  land  in  Pemi- 
scot county.  One  John  Hicks  (who  died  in 
er  about  1896)  was  the  owner  of  said  land  at 
the  date  of  Ills  death.     The  land  was  his 


homestead.  He  left  surviving  him  his  wife, 
Mary  Hicks,  plaintiff  herein,  and  two  chil- 
dren, Willie  Hicks  and  Sallle  Hicks.  About 
1905  Sallle  Hicks  married  one  George  W. 
Estes,  and  the  three  minor  defendants  are  the 
children  of  that  marriage.  Sallie  (Hicks) 
Estes  died  in  1912.  Willie  Hicks  also  died 
In  1912,  prior  to  the  death  of  Sallie  without 
Issue,  and  left  as  his  heirs  his  mother,  Mary 
Hicks,  and  his  sister  Sallle  (Hicks)  Estes. 
Going  back  a  little,  on  January  30,  1910, 
Mary  Hicks  (the  widow),  Willie  Hicks,  and 
Sallie  (Hicks)  Estes,  Joined  therein  by  her 
husband,  George  W.  Estes,  made  and  execut- 
ed a  deed  of  trust  on  this  land  to  secure  the 
payment  of  a  note  for  $866.  In  this  deed  of 
trust  R.  J.  Miller  was  the  trustee  and  R.  H. 
Truitt,  the  beneficiary.  From  the  evidence  it 
appears  that  this  note  of  $865  was  to  take 
up  a  previous  note  and  deed  of  trust.  So 
says  Miller,  the  trustee. 

The  deed  of  trust  aforesaid  was  followed 
by  a  sale  had  on  March  28,  1914,  and  from 
the  recitations  in  the  trustee's  deed  George 
W.  Estes  became  the  purchaser  at  and  for 
the  sum  of  $1,000.  The  evidence  Indicates 
that  for  the  purpose  of  paying  for  the  land 
the  said  George  W.  Estes  borrowed  $1,250, 
and  secured  a  note  therefor  by  a  deed  of 
trust  on  the  land.  In  this  deed  of  trust  A.  W. 
Field  was  trustee  and  S.  A.  Douglass,  bene- 
ficiary. 

In  January,  1916,  George  W.  Estes  sold  the 
land  to  defendant  W.  D.  Adams  for  the  sum 
of  $2,200,  and  he  and  his  then  wife,  Jennie 
Estes,  executed  and  delivered  to  Adams  a 
general  warranty  deed.  In  the  settlement, 
Adams  paid  off  this  $1,250  note  to  Douglass 
and  some  other  debts,  after  which  Geo.  W. 
Estes  got  $397  clear  out  of  the  sale.  From 
the  time  of  the  marriage  of  Estes  to  Sallie 
Hicks  (his  first  wife)  practically  to  the  date 
of  the  sale  to  Adams,  George  W.  Estes  lived 
on  the  premises  with  the  widow,  Mary  Hicks. 

Adams  before  buying  consulted  lawyers 
as  to  the  title,  and  was  assured  that  a  deed 
from  George  W.  Estes  and  wife  would  give 
him  good  title  to  the  land.  He  says  that  he 
knew  that  Mary' Hicks  claimed  some  inter- 
est In  the  land  before  the  sale  under  the  deed 
of  trust,  but  heard  of  no  claim  by  her  after 
that  time.  There  is  no  evidence  of  fraud  in 
the  foreclosure  sale.  After  a  lengthy  finding 
of  facts  the  trial  court  closed  its  decree  thus: 

"It  18  therefore  considered,  adjudged,  and 
decreed  by  the  court  that  the  defendant  W,  D. 
Adams  hold  said  land  in  trust  for  the  plaintiff 
and  the  defendants  Homer  Estes,  Dick  Estes» 
and  Opal  Estes,  and  that  the  deed  made  by  the 
defendant  George  W.  Estes  be  set  aside,  can- 
celed, and  for  naught  held,  and  that  said  land 
be  sold,  and  out  of  the  proceeds  of  said  sale 
there  be  first  paid  the  costs  of  this  suit,  then 
the  sum  of  $1,400  be  paid  the  defendant  W.  D. 
Adams,  and  next  there  be  paid  to  the  plaintiff 
the  value  of  her  life  estate  as  a  homestead,  and 
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of  the  remainder  there  be  paid  plaintiff  one- 
fourth,  and  the  balance  be  paid  the  defendants 
Homer  Estes,  Dick  Eetes,  and  Opal  Estes ;  and 
the  court  further  finds  that  the  defendant 
George  W.  Estes  has  been  served  more  than 

30  days  before  the  first  day  of term  of 

this  court,  at  which  term  this  cause  was  sub- 
mitted, and  that  he  has  made  default.  It  is 
therefore  ordered  and  decreed  by  the  court  that 
the  defendant  George  W.  Estes  has  no  right,  ti- 
tle, estate,  or  interest  in  and  to  such  real  es- 
tate." 

From  guch  decree  the  defendant  Adams 
has  appealed.  Points  made  will  be  noted  in 
the  opinion. 

Mayes  &  Gossom,  of  CaTuthersviUe,  and 
Gallivan  &  Finch,  of  New  Madrid,  for  appel- 
lant 

J.  R.  Brewer,  of  CamthersYllle,  for  re- 
spondent. 

GRAVES,  J.  (after  stating  the  facts  as 
above).  L  The  contention  of  the  respondent 
is  that  the  purchase  of  Estes  at  this  trustee*s 
sale  made  him  a  trustee  for  Mary  Hicks,  the 
plaintlfT,  as  well  as  for  himself  and  the  three 
minor  children  by  the  first  wife,  Sallle 
(Hicks)  Estes.  Further,  that  Adams  was  ad- 
vised of  the  facts,  and  took  nothing  by  his 
deed.  The  status  of  the  parties  at  the  exe- 
cution of  the  deed  of  trust  to  Miller  was  as 
follows:  Mary  Hicks,  the  widow,  owned  a 
homestead  interest  in  the  land,  the  same  be- 
ing worth  less  than  $1,500.  WiUle  Hicks 
and  Sallle  (Hicks)  Estes  owned  the  land  in 
fee,  subject  to  the  widow's  rights  aforesaid. 
Willie  and  SaUie  were  reversioners  or  re- 
maindermen. At  the  date  of  the  trustee's 
sale,  the  status  was  changed.  In  addition 
to  a  life  estate,  Mary  Hicks  had  acquired  a 
part  of  the  fee  Utle  of  WiUie  Hicks  by  In- 
heritanca  SaUie  (Hicks)  Estes  had  also  ac- 
quired an  additional  fee  Interest  upon  the 
death  of  Willie,  and  upon  her  death  her  re- 
versionary right  descended  to  her  three  chil- 
dren. The  question  then  is,  Oould  George 
W.  Estes  acquire  a  title  at  the  trustee's  sale, 
which  would  not  be  impressed  with  a  trust? 
As  to  the  plaintiff,  Mary  Hicks,  at  the  date 
of  the  trustee's  sale,  she  had  her  homestead 
(a  life  estate)  in  the  whole  tract,  and  In  addi- 
tion such  portion  of  the  remainder  in  fee 
as  she  inherited  from  the  son  Willie,  who 
died  childless.  The  three  children  had  the 
reversionary  interest  of  their  mother,  Sallle 
(Hicks)  Estes.  What  Interest,  if  any,  did 
George  W.  Estes  have?  In  our  Judgment 
George  W.  Estes  had  no  title  or  interest  in 
this  land  at  the  date  of  the  trustee's  sale. 
He  was  not  a  tenant  for  life  in  any  part 
thereof,  nor  a  cotenant.  When  he  bought  he 
was  a  stranger  to  the  title,  and  the  rule  of 
'  law  governing  the  purchasing  of  outstanding 
titles  by  a  life  tenant  or  a  cotenant  have  no 
application  to  this  case.  The  only  thing  that 
Estes  ever  had  was  a  contingent  right  of 
curtesy,  the  contingency  being  the  death  of 


the  life  tenant  during  the  lifetime  of  his 
wife,  Sallle,  who  was  a  reversioner.  This 
contingency  did  not  happen.  On  the  con- 
trary, the  life  tenant  is  yet  living,  and  pros- 
ecuting this  suit.  There  never  was  such 
seizin  in  the  wife  as  to  make  George  W. 
Estes,  even  a  tenant  by  the  curtesy.  In  Mar- 
tin V.  Trail,  142  Mo.  loc.  dt  94,  43  S.  W.  657, 
Judge  MacFarlane  says: 

"In  dealing  with  qnestions  involving  the  hns- 
band's  right  of  curtesy,  seisin  of  the  wife  is 
uniformly  recognized  by  this  court  as  being  es- 
sential. See  Tremmel  v.  Kleiboldt,  75  Mo.  255; 
McTigue  V.  McTigue,  116  Mo.  138  [22  S.  W. 
501] ;  CornweU  v.  Orton,  126  Mo.  866  [27  S. 
W.  536].  At  common  law  seizin  in  deed,  that 
is,  actual  possession,  was  necessary.  In  Mis- 
souri the  common  law  has  been  so  modified  as 
to  make  seizin  in  law,  that  is,  a  preisent  right 
to  possession,  sufficient.  But  no  case  in  Mis- 
souri holds,  nor  are  we  cited  to  cases  elsewhere^ 
in  the  absence  of  statutes,  which  hold,  that 
smin  of  one  kind  or  the  other  by  the  wife  is 
not  a  necessary  condition  to  the  right  of  cur- 
tesy in  the  husband.  The  American  rule,  as 
given  by  the  text- writers  generally,  is:  *If  the 
estate  of  the  wife  be  a  reversionary  one,  subject 
to  a  prior  freehold  estate  in  another,  her  con- 
structive seizin  of  such  reversion  will  not  en- 
title her  husband  to  curtesy  unless  the  prior 
freehold  determining  during  coverture.'  1 
Wash.  Real  Prop.  p.  183;  Tiedeman,  Beal 
Prop.  {  107;  4  Kent,  p.  28;  Williams,  Real 
Prop.  219;  4  Am.  &  Eng.  Ency.  of  Law,  p. 
961." 

This  rule  is  reannounced  by  Valliant,  J., 
In  Cox  V.  Boyce,  152  Mo.  loc.  clt  581,  54  S. 
W.  468,  75  Am.  St  Rep.  483,  whereat  he 
says: 

"From  the  written  opinion  filed  in  the  case 
by  the  learned  trial  judge  it  appears  that  whilst 
in  bis  opinion  the  judgment  of  the  Howell  coun- 
ty probate  court  was  not  subject  to  the  collates* 
al  attack  made  on  it,  yet  the  plaintiff  was  enti- 
tled to  recover  because  he  had  an  estate  by  the 
curtesy  in  the  land,  basing  the  conclusion  on 
the  decisions  in  Resume  v.  Chambers,  22  Mo. 
36^  and  Stephens  v.  Hume,  25  Mo.  349. 

*'In  those  cases  it  was  decided  that  an  estate 
by  the  curtesy  initiate  did  not  depend  on  actual 
seizin  during  coverture,  for  the  reason  that  un- 
der our  law  actual  seizin  in  the  ancestor  is  not 
necessary  to  cast  descent  But  the  right  to  sei- 
zin during  coverture  is  essential  to  an  estate 
of  curtesy  initiate.  The  law  on  this  subject  is 
discussed  and  clearly  shown  in  Martin  v.  l^ail, 
142  Mo.  85  [43  S.  W.  655].  Therefore,  since 
the  plaintifiTs  wife  died  during  the  lifetime  of 
her  grandmother,  who  was  a  life  tenant  under 
the  will  of  Joseph  Hunter,  there  was  no  right 
of  possession  during  the  coverture,  and  hence 
no  estate  of  curtesy.** 

Under  the  rule  In  Martin's  Case,  supra, 
the  wife  must  be  at  least  entitled  to  the  pos- 
session in  order  to  give  the  husband  curtesy, 
and  that  she  was  not  entitled  to  possession, 
so  long  as  there  was  an  outstanding  life 
estate.  In  the  case  at  bar  the  outstanding 
Ufe  estate  at  least  continued  long  after  the 
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death  of  the  Teveraionei:,  Sallie  (Hicks)  Estes. 
Sallie  (Hicks)  Estes  was  never  entitled  to  the 
possession,  and  under  the  rule  had  no  such 
seizin  as  would  sustain  an  estate  by  the  cur- 
tesy in  the  husband. 

We  have  reiterated  the  doctrine  of  Martin's 
Case,  supra,  in  the  later  case  of  Dozier  v. 
Toalson,  180  Mo.  loc.  cit.  551,  79  S.  W.  422, 
103  Am.  St  Rep.  586,  whereat  Marshall,  J., 
says: 

"In  Martin  v.  Trail,  142  Mo.  85  [43  S.  W. 
655],  MacFarlane,  J.,  speaking  for  the  court, 
discusses  very  elaborately  the  question  here  in- 
volved. There,  as  Jiere,  there  was  a  precedent, 
intermediate  life  estate,  to  the  remainder  in  fee 
simple  to  the  wife,  and  the  wife  died  before  the 
termination  of  the  life  estate,  and  the  husband 
-claimed  an  estate  by  the  curtesy.  The  trial 
court  adjudged  it  to  him,  and  this  court  revers- 
ed t^e  judgment,  and  said,  inter  alia :  *In  deal- 
ing ^ith  questions  involving  the  husband's  right 
of  curtesy,  seizin  in  the  wife  is  uniformly  rec; 
ognized  by  this  court  as  essential.  See  Trem- 
mel  V.  Kleiboldt,  75  Uo.  255 ;  McTigue  v.  Mc- 
.  tigue,  116  Mo.  13S  [22  S.  W.  501];  Cornwell 
*  V.  Orton,  126  Mo.  366  [27  S.  W.  536].  At  com- 
mon law  seizin  in  deed,  that  is,  actual  posses- 
sion, was  neceasary.  In  Missouri  the  common 
law  has  been  so  modified  as  to  make  seizin  in 
law,  that  is,  a  present  right  to  possession,  suf- 
ficient But  no  case  in  Missouri  holds,  nor  are 
we  cited  to  cases  elsewhere,  in  the  absence  of 
statutes,  which  hold,  that  seizin  of  one  kind 
'or  the  other  by  the  wife  is  not  a  necessary  con- 
dition to  the  right  of  curtesy  in  the  husband. 
The  American  rule,  as  given  by  the  text-writers 
generally  is:  *If  the  estate  of  the  wife  be  a 
reversionary  one,  subject  to  a  prior  freehold  es- 
tate in  another,  her  constructive  seizin  of  such 
reversion  will  not  entitle  her  husband  to  cur- 
tesy unless  the  prior  freehold  determine  during 
coverture.* 

**Thi8  decision  is  exactly  apposite  to  the  case 
at  bar.  Here  Mrs.  Toalson  never  was  actually 
seized  of  the  property,  and  never  had  a  present 
right  to  the  possession  thereof.  At  all  times 
while  she  lived  her  mother  was  actually  in  pos- 
session, and  had  the  present  right  to  the  posses- 
sion by  virtue  of  her  life  estate.  As  Mrs.  Toal- 
son never  had  actual  possession  nor  a  present 
right  to  the  possession,  her  husband  never  be- 
came entitled  to  an  estate  by  the  curtesy,  and 
the  trial  court  erred  in  giving  him  a  judgment 
for  an  estate  by  the  curtesy." 

See,  also,  8  R.  C.  L.  p.  398v  whereat  the  rule 
is  announced  as  in  our  Missouri  cases,  supra. 

So  that  at  the  time  of  the  trustee's  sale, 
George  W.  Estes  was  neither  a  life  tenant 
nor  a  co tenant.  He  was  in  fact  a  stranger  to 
the  title.  He  was  simply  the  father  of  three 
children  who  were  reversioners  or  remainder- 
men. He  was  in  no  position  to  have  invoked 
against  his  purchase  the  doctrine  of  law 
which  says  that  the  purchase  of  an  outstand- 
ing title  by  a  life  tenant  or  cotenant  Inures  to 
the  benefit  of  the  remainderman  or  to  the 
cotenant  He  in  fact  and  in  law  occupied  no 
«ach  relationship  to  the  parties  concerned  in 
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this  suit  as  would  subject  his  purchase  to 
that  rule. 

II.  The  conclusion  reached  in  our  para- 
graph 1,  supra,  relieves  us  of  discussing  sev- 
eral questions  urged.  Under  that  rule  Estes 
had  the  right  to  purchase,  and  in  the  absence 
of  fraud  he  acquired  the  unhampered  title. 
There  is  no  evidence  of  fraud  in  the  trustee's 
sale.  The  debt  was  long  since  due,  and  the 
owner  of  the  note  requested  the  trustee  to 
sell.  There  is  no  hint  of  fraud  in  the  record 
Estes  got  good  title  under  the  trustee's  deed, 
and  defendant  Adams  has  that  title.  The 
case  is  really  a  simple  one. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  direction^  to  the  trial  court 
to  enter  up  a  judgment  for  the  defendant 
Adam&     • 

BLAIR,  P.  J.,  and  BOND,  J.,  concur. 


THRBADGIIyL  v.   UNITED   RYS.    CO.    OF 
ST.  LOUIS.    (No.  19789.) 

(Supreme  Court  of  Missouri,   Division  No.   1. 
July  9,  1919.) 

1.  Appeal  and  Error  ^ss>2d()— Reserving 
Grounds  for  Review— Objections. 

Where  a  question  was  abandoned  after  ob- 
jection and  exception,  and  witness  answered  a 
somewhat  similar  question  by  court  to  which  no 
objection  or  exception  was  taken,  there  was 
no  reviewable  error. 

2.  Appeal  and  Error  €=»1050(1)— Harmless 
Error— Evidence. 

A  witness*  statement  that  plaintiff  was  ceiv 
tain  to  get  hit  when  automobile  turned  across 
defendant's  street  railway  track  was  not  harm- 
ful, where  other  evidence  showed  that  a  col- 
lision was  imminent. 

3.  Appeal  and  Error  <@=>231(3)~Re6ervino 
Grounds  for  Review— Objection. 

An  objection  to  and  motion  to  strike  out, 
evidence  in  general  terms  without  assigning  a 
reason,  presents  no  question  for  appellate  re- 
view. 

4.  Street  Railroads  €=>99(1)  —  Collision 
with  Automobile— Contributory  Neqlx- 
GENCB— Statutes. 

Laws  1911,  p.  330,  §  12,  par.  9,  requiring 
automobile  drivers  to  exercise  the  highest  degree 
of  care  to  prevent  injury,  etc.,  prescribes  a 
standard  for  testing  not  only  negligence,  but 
also  contributory  negligence,  and  a  driver  not 
exercising  the  highest  degree  of  care  is  barred 
by  contributory  negligence  from  recovering  for 
injuries  sustained  by  colliding  with  a  street  rail- 
way car. 

Appeal  from  St.  Louis  Circuit  Court;  Leo 

5.  Rassieur,  Judge. 

Action   by   Nina   Threadgill    against    the 
United    Railways    (Company    of    St.    Louis. 


s»For  other  cases  see  same  topic  and  KET-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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Judgment  for  defendant,  and  plaintifT  ap- 
peals.   Affirmed. 

R.  P.  ft  0.  B.  Williams,  of  St  Louis, 
for  appellant. 

T.  E.  Francis,  S.  P.  McChesney,  and  Chaun- 
cey  H.  Clarke,  all  of  St.  Louis,  for  respond- 
ent 

GRAVES,  J.  Action  for  personal  injuries 
received  whilst  riding  in  an  automobile, 
which  ran  into  a  street  car  operated  by  the 
defendant.  The  petition  charges  both  com- 
mon-law and  ordinance  negligence.  Several 
ordinances  are  pleaded,  and  the  violation 
thereof  assigned  as  negligence.  A  recitation 
of  all  the  alleged  negligence  will  serve  no 
good  purpose,  as  the  plaintiff  saw  fit  to  aban- 
don all  except  two  theories  of  recovery,  as 
shown  by  her  requested  instructions.  Nor 
under  the  assignments  of  error  here  is  it 
necessary  to  set  out  in  detail  the  divers  de- 
fenses urged  ^  in  the  answer.  Plaintiffs 
theories  of  a  recovery  are  found  in  her  re- 
quested instructions  Nos.  1  and  2,  which 
read: 

"No.  1.  The  court  instructs  the  jury  that  it 
is  admitted  that  on  or  about  the  10th  day  of 
January,  1915,  there  was  in  full  force  and  ef- 
fect'in  the  city  of  St.  Louis  the  following  ordi- 
nance: '(8)  Whenever  any  car  is  about  to  pass 
another  car  going  in  the  opposite  direction  near 
a  point  where  it  is  permissible  to  passengers 
to  alight  from  or  to  board  a  car,  said  car  shall 
proceed  at  a  rate  of  speed  not  over  three  miles 
an  hour,  and  the  motorman,  driver,  or  person 
in  control  shall  ring  a  warning  gong  or  belL' 
Now,  if  you  believe  and  find  from  the  evidence 
that  at  and  prior  to  the  time  of  the  collision 
in  question  the  driver  of  the  automobile  in 
question  knew  of  the  existence  of  said  ordi- 
nance and  the  provisioDs  thereof,  and  if  the 
jury  further  believe  and  find  from  the  evidence 
that  on  the  said  10th  day  of  January,  1915,  the 
automobile  in  which  plaintiff  was  riding  was 
approaching  or  about  to  approach  the  cross- 
ing at  Union  and  Vernon  avenues  going  east 
with  the  intention  of  passing  over  defendant's 
double  tracks  and  proceeding  into  Vernon  ave- 
nue, and  that  while  said  automobile  wap  so  ap- 
proaching or  about  to  approach  said  crossing, 
and  before  the  same  had  proceeded  to  a  place 
of  danger  at  said  crossing,  if  you  so  find,  de- 
fendant's said  street  car  in  charge  of  its  motor- 
man  was  also  approaching  said  crossing  going 
north  on  Union  avenue  near  Vernon  avenue, 
and  at  such  time  said  street  car  was  about  to 
pass  or  was  proceeding  in  passing  another 
street  car  going  in  the  opposite  direction  on 
the  said  Union  avenue  and  near  said  Vernon 
avenue  and  near  a  point  where  it  is  permissible 
to  passengers  to  alight  from  or  board  a  street 
car,  if  you  so  find,  then  it  became  and  was  the 
duty  of  the  motorman  in  charge  of  defendant's 
said  car  going  north  on  said  Union  avenue  to 
proceed  in  passing  said  street  car  going  in  the 
opposite  direction  at  a  rate  of  speed  of  not  over 
three  miles  an  hour,  and  to  ring  a  warning  gong 
or  bell,  .and  if  you  believe  and  find  from  the 
evidence  that  at  such  time  and  place  said  mo- 
torman in   charge  of  said  north-bodnd   street 


car  ran  said  car  at  a  rate  of  speed  over  three 
miles  an  hour,  and  at  sudi  time  and  place  fail- 
ed to  ring  a  warning  gong  or  bell,  then  the  tfaid 
motorman  was  guilty  of  negligence,  and  if  yon 
so  believe  and  further  believe  from  the  evidence 
that,  had  said  motorman  at  said  time  and 
place  run  his  car  at  a  rate  of  speed  of  not  over 
three  miles  an  hour,  or  that  said  motorman  at 
said  time  and  place  had  rung  a  warning  gong  or 
bell,  said  collision  would  have  been  averted, 
and  if  you  further  believe  and  find  from  the 
evidence  that  such  negligence,  if  any,  was  the 
direct  cause  of  the  said  collision  and  injury, 
if  any,  to  plaintiff,  then  your  verdict  must  be 
for  the  plaintiff,  provided  you  further  believe 
and  find  from  the  evidence  that  before  and  at 
the  time  of  said  collision  plaintiff  exercised 
care  and  caution  for  her  own  safety. 

"No.  2.  The  court  instructs  the  jury  that,  if 
you  believe  and  find  from  the  evidence  that  on 
or  about  the  10th  day  of  January,  1915,  Union 
avenue  in  the  city  of  St  Louis  at  its  intersec- 
tion with  Vernon  avenue  was  a  public  crogising 
and  a  place  much  used  for  travel  by  automo- 
biles and  other  vehicles,  and  that  on  said  date 
one  of  defendant's  street  cars  going  north  on 
Union  avenue  collided  with  an  automobile  in 
which  plaintiff  was  riding  while  said  automobile 
was  being  driven  abross  the  double  tracks  of  de- 
fendant on  Union  avenue  to  enter  Vernon  ave- 
nue going  east,  and  that  plaintiff  was  injured  in 
said  collision,  and  if  the  jury  further  believe  and 
find  from  the  evidence  that  while  the  machine 
in  which  plaintiff  was  riding  was  approaching 
the  said  crossing  at  Union  and  Vernon  avenues, 
and  before  said  machine  had  reached  a  place  of 
danger  at  said  crossing,  if  you  so  find,  the  de- 
fendant's said  street  car  in  charge  of  its  motor- 
man  was  also  approaching  said  crossing  going 
north,  and  if  you  further  believe  and  find  from 
the  evidence  that  the  said  motorman  at  the  said 
time  in  so  approaching  said  corner  failed  to 
ring  any  warning  gong  or  bell  and  failed  to  ex- 
ercise ordinary  care  to  have  his  said  car  un- 
der control  so  that  the  same  could  be  stopped 
on  the  'first  appearance  of  danger  to  vehicles 
passing  over  said  crossing,  and  that  such  fail- 
ure so  to  do  under  the  circumstances,  if  you 
so  find,  was  negligence,  and  that  such  negli- 
gence, if  any,  was  the  direct  cause  of  the  said 
collision  and  injury,  if  any,  to  plaintiff,  then 
your  verdict  must  be  for  the  plaintiff,  provided 
you  believe  and  find  from  the  evidence  that 
before  and  at  the  time  of  said  collision  plain- 
tiff was  in  the  exercise  of  ordinary  care  and 
caution  for  her  own  safety." 

The  court  refused  both  these  instructions 
as  asked,  and  modified  both  of  them  by  add- 
ing to  the  end  of  each  some  additional  mat- 
ter. To  the  end  of  instruction  No.  1,  supra, 
the  court  added  the  following: 

"And  provided  further  you  find  and  believe 
from  the  evidence  that  plaintiff's  son,  in  driving 
said  automobile,  was  acting  for  plaintiff  and 
under  her  direction  and  control,  'that  then,  be- 
fore you  find  your  verdict  in  her  favor,  you 
further  find  and  believe  from  the  evidence  that 
her  said  son,  in  driving  said  automobile  over 
and  upon  the  public  streets  at  the  places  men- 
tioned in  the  evidence,  was  exercising  the  high- 
est degree  of  care  which  a  very  careful  person 
would  exercise  under  the  same  or  similar  cir- 
cumstances.'' 
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There  was  also  a  aligbt  Interlineation  la 
this  Instruction  No.  1  made  by  the  court,  but 
no  point  is  made  thereon  in  the  assignment 
of  error,  and  this  interlineation  thereby  be- 
comes immaterial.  To  Instruction  No.  2, 
supra,  the  court  added  the  following: 

''And  provided  further  you  find  and  believe 
from  the  evidence  that  plaintiff's  son,  in  driving 
said  automobile,  waa  acting  for  plaintiff  and 
under  her  direction  and  control,  that  then,  be- 
fore you  find  your  verdict  in  her  favor,  you 
further  find  and  believe  from  the  evidence  that 
her  said  son,  in  driving  said  automobile  over 
and  upon  the  public  streets  at  the  places  men- 
tioned in  the  evidence,  was  exercising  the  high- 
est degree  of  care  which  a  very  careful  person 
would  exercise  under  the  same  or  similar  dr- 
cumstances." 

The  court  gave  the  instructions  as  thus 
modified.  Upon  a  trial  before  the  Jury  the 
verdict  and  judgment  were  for  defendant, 
and  the  plaintiff  has  appealed. 

There  are  but  three  assignments  of  c^rror. 
From  the  brief  we  quote  thus: 

"Now  comes  the  appellant  and  assigns  the 
following  errors: 

"(1)  The  trial  court  erred  in  instructing  the 
jury  that  the  plamtiff  could  not  recover  unless 
the  driver  of  said  machine,  at  the  time  of  the 
injury,  exercised  the  highest  degree  of  care. 

"(2)  The  court  erred  in  permitting  the  wit- 
ness B.  P.  Williams  (page  20  of  the  record)  to 
give  his  opinion  and  conclusion  that  the  ma- 
chine could  not  help  but  get  hit  when  he  saw 
the  driver  turn  across  the  street. 

"(3)  The  court  erred  in  permitting  the  wit- 
ness Lehmann  (page  23  of  the  record)  to  testi- 
fy what  the  duty  of  the  driver  of  the  machine 
was  at  the  time  of  and  before  the  injury,  and 
to  testify  what  things  the  said  driver  was  re- 
quired to  do  in  order  to  make  himself  a  careful 
chauffeur.*' 


Further  details  of  facts,  as  the  same  may 
become  necessary,  are  left  to  the  opinion. 

[1]  I.  Leaving  the  worst  for  the  last,  we 
shall  take  the  assignments  of  error  in  in- 
verse order.  The  respondent  has  printed,  in 
on  additional  abstract  of  the  record,  the 
evidence  in  full.  The  third  assignment  of 
error  goes  to  the  following  state  of  facts  in 
the  record:  Whilst  the  witness  Lehmann  was 
on  the  witness  stand  the  following  occurred: 

"Q.  Tou  were  in  the  courtroom,  I  believe, 
when  young  ThreadgUl  testified?    A.  Sir? 

"Q.  You  have  been  a  chauffeur,  haven't  you? 
A.  Yes,  sir. 

"Q.  I  will  ask  you  if,  from  the  way  he  testi- 
fied that  he  approached  that  track,  if  that  is 
according  to  the  way  a  careful  chauffeur  would 
approach  a  track  under  those  conditions. 

"Mr.  Peery:  I  object  to  that 

"The  Court:  Objection  sustained. 

"Mr.  McChesney:  I  will  ask  you,  Mr.  Leh- 
mann, as  a  chauffeur,  when  you  drive  an  auto- 
mobile, how  would  you  approach  a  crossing 
there,  assuming  that  there  was  a  car  there,  for 
the  sake  of  argument. 
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"Mr.  Hamilton:  I  object  t6  the  question;  he 
has  not  qualified  as  an  expert  on  that.      , 

"The  Court:  He  said  he  was  a  chauffeur. 

"Mr.  Hamilton:  I  object  to  it  for  the  reason 
that  it  is  not  competent  unless  he  takes  into 
consideration  all  the  facts  connected  with  this 
accident  The  question  now  is  simply:  How 
would  a  careful  chauffeur  cross  the  track  in 
front  of  this  car?  (To  which  ruling  of  the 
court  the  plaintiff,  by  counsel,  then  and  -  there 
duly  excepted.) 

"Mr.  McChesney:  Read  the  question  to  him,  , 
Mr.  Buck. 

"The  Court:  You  may  state  what  a  careful 
chauffeur  would  do  In  making  the  crossing 
there.    A.  Like  this  case? 

"Q.  Under  these  circumstances,  under  the 
same  circumstances?  A.  A  chauffeur  that  had 
to  drive  from  the  west  side  of  Union  going 
south  and  wants  to  turn  to  East  Vernon  has  to 
strike  three  corners,  and  before  his  turning 
has  to  throw  out  his  hand,  slowing  up  his' 
car,  and  make  sure  that  bis  way  is  clear,  not 
leave  it  to  anybody  else. 

"Mr.  McChesney:  That  is,  assuming,  Mr.  Leh- 
mann, as  he  testified,  that  there  was  another 
car  there 

"Q.  As  he  testified?    A.  Yes,  sir. 

**Mr.  McChesney:  That  is  all. 

"Mr.  Peery:  That -is  aU." 


Young  Threadglll  was  the  driver  of  his 
mother's  car  at  the  time  of  the  collision,  and 
had  testified  in  the  case  in  the  presence  of 
the  witness  Lehmann. 

It  will  be  noted  that  the  question  pro- 
pounded by  Mr.  McChesney,  and  to  which 
the  objection  was  lodged'  and  the  exception 
saved,  was  abandoned.  The  court  indicated 
by  his  ruling  that  Lehmann  had  qualified  as 
an  expert  and  therefore  could  express  an 
opinion.  The  evidence  shows  that  he  had  so 
qualified.  After  the  objection  and  ruling 
the  counsel,  McChesney,  asked  that  the  ques- 
tion be  read,  but  it  was  not 

It  appears  that  the  court  then  took  a  hand 
in  the  game.  The  court  framed  a  question 
for  the  witness  to  answer  as  an  expert,  and 
to  this  question  and  the  answer  thereto  there 
was  neither  objection  nor  exception  by  coun- 
sel from  the  plaintiff.  There  is  no  reviewable 
error  here. 

[2,  3]  II.  Mr.  B.  P.  Williams,  a  business 
man  of  the  city  of  St.  Louis,  was  an  eyewit- 
ness to  the  accident,  and  was  placed  on  the 
stand  by  the  defendant.  In  the  examination 
in  chief  the  witness  had  said  there  were  at 
least  two  automobiles  coming  down  the 
street  going  to  the  south.  He  said  there 
was  a  touring  car,  which  was  followed  im- 
mediately by  a  Ford  car  with  the  top  up. 
Plaintiff  was  in  this  Ford  car  and  was  driven 
by  her  17  year  old  son.  The  witness  testified 
that  this  Ford  car  turned  suddenly  toward 
the  east  across  the  track  upon  which  was 
coming  the  north-bound  street  car  of  the  de- 
fendant He  had  fixed  the  distance  of  the 
coming  street  car  at  not  "more  than  8  to  10 
feet  from  the  Ford  car  when  the  turn  across 
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the  track  was  made,  and  had  said  that  the 
Ford  car  had  been  following  immediately  he- 
hind  a  touring  car.  This  was  in  his  evidence 
In  chief.  When  counsel  for  the  plaintiff  took 
the  witness  for  cross-examination,  he  was  (on 
such  cross-examination)  asked  the  following 
questions  and  gave  the  following  answers: 

"Q.  The   first  time"  your  attention  was  at- 
tracted to  it  was  when  you  heard  the  crash? 
yA.  The  first  time  my  attention  was  attracted  to 
the  automobile? 

''Q.  Yes.  A.  No»  sir;  it  was  not.  I  was 
looking  right  at  the  automobile  when  it  hap- 
pened, and  I  saw  they  could  not  help  but  get 
hit  when  they  turned  across  there. 
--"Mr.  Peery:  I  object  to  that  testimony  and 
ask  that  it  be  stricken  out. 

'The   Court:  Motion-  overruled.      (To  which 
^  action  of  the  court  the  plaintiff  then  and  there 
excepted.)" 

The  foregoing  Is  the  objection  and  excep- 
tion referred  to  in  the  point  made.  The  evi- 
dence given  by  the  plaintiff  herself  was  to 
the  effect  that  as  they  turned  to  enter  Ver- 
non avenue  going  east  she  discovered  the 
north-bound  street  car  "coming  at  a  rapid 
rate  of  speedy  and  at  a  distance  of  about 
seven  or  eight  feet  from  the  machine."  The 
difference  bet\^'een  her  testimony  and  that 
of  the  witness  Williams  lies  in  the  fact  she 
says  their  machine  was  following  a  south- 
bound street  car,  and  Williams  says  it  was 
following  a  touring  automobile,  and  that 
he  saw  no  south-bound  street  car  at  the 
time.  They  agree  on  the  distance  of  about 
eight  feet.  It  was  evident  from  the  detailed 
facts  that  a  collision  was  imminent,  and 
there  was,  to  say  'the  least,  no  harm  done 
by  the  expression  of  the  witness,  when  he 
says,  "I  saw  they  could  not  help  but  get  hit 
when  they  turned  across."  But  in  addition 
(and  fatal  to  the  point)  no  reason  is  assign- 
ed for  the  objection  or  for  the  motion  to 
strike  out  Both  the  objection  and  the  mo- 
,  tion  are  in  the  most  general  terms. 

No  grounds  are  assigned  in  either  the  ob- 
jection or  the  motion.  The  point  cannot  be 
thus  saved  for  appellate  review.  S!prlng- 
field  v.  Owen,  262  Mo.  loc.  cit.  104,  170  S.  W. 
1118 ;  Williams  v.  Williams,  259  Mo.  loc.  cit 
250,  168  S.  W.  616. 

[4]  III.  The  debatable  assignment  of  er- 
ror is  assignment  No.  1,  supra.  In  this  case 
the  automobile  was  owned  by  plaintiff  and 
was  being  driven  by  her  17  year  old  son. 
Plaintiff's  husband  was  a  doctor,  and  had 
treated  a  child  for  Mr.  and  Mrs.  Cross.  After 
the  operation  the  doctor  suggested  that  the 
son  would  drive  them  home  in  the  car,  rather 
than  have  them  take  a  street  car.  The  doc- 
tor told  his  wife  that  she  might  go  along  and 
watch  the  child,  as  it  had  not  come  from 
imder  the  anesthetic  as  yet  The  evidence 
shows  that  the  car-  was  owned  by  the  plain- 
tiff, and  not  by  the  doctor.  The  son,  the  driv- 
er, was  therefore  driving  plaintiff's  car,  and 


the  negligence  of  the  driver  Is  imputable  to 
her. 

As  stated,  the  court  modified  the  instnie- 
tions  for  plaintiff  by  adding  thereto  a 
clause  which  placed  upon  her  driver  the 
duty  of  exercising  the  highest  degree  of 
care  in  the  running  of  the  machine.  This 
the  appellant  assigns  as  error.  Respond- 
ent urges  that  such  degree  of  care  is  required 
by  the  state  statute,  and  that  the  court  com- 
mitted no  error  in  so  wording  the  Instruc- 
tions. Paragraph  9  of  section  12,  Laws  of 
1911,  p.  330,  reads : 

"Any  persons  owning,  operating  or  control- 
ling an  automobile  running  on,  upon,  along  or 
across  public  roads,  streets,  avenues,  alleys, 
highways  or  places  much  used  for  travel,  shall 
use  the  highest  degree  of  care  that  a  very  care- 
ful person  would  use,  under  like  or  similar  cir- 
cumstances, to  prevent  injury  or  death  to  per- 
sons on,  or  traveling  over,  upon  or  across  such 
public  roads,  streets,  avenues,  alleys,  highways 
or  places  much  used  for  travel.  Any  owner, 
operator  or  person  in  control  of  an  automobile, 
failing  to  use  such  degree  of  care,  shall  be  lia- 
ble to  damages,  to  a  person  or  property  injur- 
ed by  failure  of  the  owner,  operator  or  per- 
sons in  control  of  an  automobile,  to  use  such 
degree  of  care,  and  in  case  of  the  death  of  the 
injured  party,  then  damages  for  such  injury  or 
death  may  be  recovered,  as  now  provided  or 
may  hereafter  be  provided  by  law,  unless  the 
injury  or  death  is  caused  by  the  negligence 
of  the  injured  or  deceased  person,  contributing 
thereto." 

It  would  seem  that  this  statute  fixes  up- 
on the  driver  of  an  automobile  the  duty  to 
exercise  "the  highest  degree  of  care  that  a 
very  careful  person  would  use,  under  like 
or  similar  circumstances."  The  Springfield 
Court  of  Appeals,  in  England  v.  Railroad  Co., 
180  S.  W.  loc.  cit  34,  has  so  ruled. 

On  the  other  hand,  the  Kansas  City  Court 
of  Appeals,  in  an  opinion  by  Bland,  J.,  in 
case  of  Advance  Transfer  (>>.  v.  Railroad, 
195  S.  W.  loa  cit.  568,  has  taken  the  opposite 
view.    In  that  case  it  is  said: 

"It  seems  to  us  that  this  statute  cannot  but 
mean  that  the  rule  of  'the  highest  degree  of 
care,'  is  to  be  applied  only  to  persons  operat- 
ing automobiles  in  looking  out  for  the  safety 
of  others,  and  that  it  does  not  change  the  com- 
mon-law rule  that  a  driver  is  only  required  to 
exercise  'ordinary  care*  for  his  own  safety. 
Plainly  the  statute  was  enacted  to  protect  per- 
sons on  the  highways  from  injury  by  automo- 
biles, death-dealing  machines  having  great  po- 
tential power  for  danger.  See  the  case  of  Jo- 
seph I.  Hopkins  v.  Sweeney  Automobile  School 
Co.,  196  S.  W.  772,  decided  by  this  court,  but 
not  yet  officially  rcoorted.  We  are  aware  of 
the  fact  that  the  Springfield  Court  of  Appeals, 
in  the  case  of  England  v.  Southwest  Missouri 
R.  Co.,  180  S.  W.  loc.  cit.  34,  has  construed  this 
statute  contrary  to  the  ^iew  we  have  taken  of 
it,  but  in  that  case  the  court  had  already  held 
that,  applying  the  common-law  rule  of  'reason- 
able care,*  plaintiff  was  guilty  of  contributory 
negligence,  and,  by  way  of  argument  only,  the 
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court  held  that,  if  plaintiff  was  guilty  of  con- 
tributory negligence  under  the  common-law 
rule,  he  must  be  under  the  statutory  rule,  and 
cites  the  statute  under  discussion.'' 


To  like  effect  is  Hopkins  v.  Sweeney  Auto- 
mobile School  Cb.,  196  S.  W.  loc.  cit.  774, 
where  the  Transfer  Co.  Case,  supra,  is  cited 
and  approved,  as  also  the  Hopkins  Case  is 
approved  in  the  Transfer  Co.  Case.  Both 
cases  were  handed  down  at  the  same  time, 
and  hence  the  cross-references. 

What  these  two  cases  really  hold  is  that, 
as  to  the  driver  of  an  automobile  who  Is  in- 
jured, or  whose  machine  is  Injured,  or  dam- 
aged, only  the  rule  of  ordinary  care  is  ap- 
plicable. They  say  that  the  statute  requir- 
ing the  highest  degree  of  care  is  one  ap- 
plicable to  persons  traveling  on  or  over  the 
streets  or  highways ;  that  as  to  such  persons 
trayeling  on  or  over  such  highways  he  owes 
the  highest  degree  of  care,  but  as  to  him- 
self, his  property,  or  those  with  him,  only 
ordinary  care  is  required. 

We  cannot  take  this  view  of  this  statute. 
We  think  that  it  contemplates  a  rule  of 
conduct  for  automobile  drivers  upon  "pub- 
lic roads,  streets,  avenues,  alleys,  highways, 
or  places  much  used  for  travel."  That  rule 
of  conduct  is  to  use  "the  highest  degree  of 
care." 

Let  us  see  just  to  what  the  rule  established 
by  the  Kansas  City  Court  of  Appeals  leads. 
A.  is  driving  an  automobile,  exercising  only 
ordinary  care,  and  he  collides  with  an  auto- 
mobile driven  by  B.  and  kills  B.;  then,  ac- 
cording to  the  rule  of  that  court,  A.  is  liable, 
and  properly  so.  But  the  rule  does  not  stop 
here.  It  goes  further  and  says  that,  if  in 
the  collision  A.  (who  is  only  exercising  or- 
dinary care)  chanced  to  be  injured,  instead 
of  B.,  then  such  fact  would  not  preclude  A. 
from  recovering  from  B. ;  in  other  words 
the  failure  of  A.  to  exercise  the  highest  de- 
gree of  care  would  not  be  such  contributory 
negligence  as  would  preclude  his  recovery; 
in  other  words,  B.,  who  did  the  injury,  would 
be  guilty  of  negligence  because  he  was  not 
exercising  the  highest  degree  of  care,  but  A. 
would  not  be  guilty  of  contributory  negli- 
gence if  he  failed  to  exercise  the  highest 
degree  of  care,  but  did  exercise  ordinary  care. 
To  get  at  their  rule  differently:  Both  A.  and 
B.,  drivers  of  automobiles,  meet  and  have  a 
collision.  Both  are  exercising  only  ordi- 
nary care.  B.  chances  to  be  lucky  and  A. 
unlucky.  A.  Is  Injured.  Under  the  rule  of 
the  Kansas  City  Court  of  Appeals,  A.  can 
recover,  because  B.  is  negligent  in  not  using 
the  highest  degree  of  care,  and  A.  is  not 
negligent  because  (for  his  own  protection)  he 
has  used  ordina,ry  care.  We  concede  that 
the  common-law  rule  only  requires  a  person 
to  exercise  ordinary  care  for  his  own  protec- 
tion, and  when  such  care  is  used  there  is  no 
contributory  negligence.    But,  as  Nortoni,  J., 
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In  Nicholas  v.  Kelley,  159  Mo.  App.  loc.  cit. 
24,  139  S.  W.  249,  said: 

"This  statute  prescribes  the  obligation  of  high 
care  as  to  all  persons  owning,  operating,  or 
controlling  an  automobile  running  on  public 
roads,  streets,  avenues,  alleys,  highways,  or 
places  much  used  for  travel." 

The  person  driving  a  motor  vehicle  has  a 
rule  of  conduct  prescribed  for  him  by  this 
statute.  That  rule  of  conduct  is  the  use  of 
the  "highest  degree  of  care."  A  failure  to 
reach  the  standard  prescribed  by  the  law  is 
negligence,  and,  if  the  negligence  contributed 
to  his  injury,  he  cannot  recover. 

Going  now  to  the  instant  case:  The  street 
railway  company  was  entitled  under  this 
law  to  have  the  plaintiff  and  her  driver  use 
the  highest  degree  of  care,  to  the  end  that 
its  property  and  its  servants  might  not  be 
injured  by  a  failure  to  use  such  degree  of 
care.  Within  the  meaning  of  the  law  the 
street  railway  was  a  person  in  the  street, 
and  entitled  to  the  same  protection  under 
the  statute  as  a  person  or  another  automo- 
bile driver  would  have  been.  Had  plaintiff's 
car,  whilst  being  run  in  violation  of  this 
statute  (that  is,  being  run  without  the  exer- 
cise of  the  highest  degree  of  care),  struck  and 
injured  the  street  car,  there  can  be  no  doubt 
under  paragraph  9  of  section  12,  Acts  of  . 
1911,  plaintiff  would  be  liable  in  damages. 
The  statute  makes  liability  from  damage 
to  person  or  property.  Not  only  so,  but  had 
the  conductor  or  motorman  on  the  street 
car  been  injured,  then  there  would  be  no 
doubt  of  their  right  of  action  against  plain- 
tiff. This  but  demonstrates  the  fact  that  as 
to  the  street  car  and  its  occupants  the  plain- 
tiff and  her  driver,  in  approaching  them,  ow- 
ed them  the  duty  of  exercising  the  highest 
degree  of  care,  and  the  failure  to  exercise 
such  degree  of  care  would  be'negligence.  It 
should  be  a  singular  doctrine  to  hold  that  as 
to  others  the  drivers  must  use  the  highest 
degree  of  care,  but  that  they  cannot  be  held 
to  be  guilty  of  contributory  negligence  if 
they  fail  to  exercise  such  care. 

As  said  before,  this  statute  prescribes  a 
rule  of  conduct.  If  a  violation  of  the  stat- 
ute occasions  injury  to  others,,  the  person 
violating  it  is  liable  in  damages.  If,  on  tlie 
other  hand,  the  violation  of  the  statute  oc- 
casions injury  to  the  person  violating  it, 
such  person  cannot  recover  for  injury  to 
himself,  which  injury  was  contributed  to  by  . 
bis  own  wrongful  violation  of  law.  His  fail- 
ure to  use  the  highest  degree  of  care  is  con- 
tributory negligence.  The  amendments  to 
the  instructions  were  proper.  They  but  pre- 
sented the  idea  of  contributory  negligence. 
They  fixed  the  standard  of  duty  as  fixed  by 
the  law.  The  rule  of  the  Kansas  City  Court 
of  Appeals  in  the  cases  cited  is  wrong. 

The  foregoing  covers  all  the  assignments 
of  error  made  by  appellants.    Neither  assign- 
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ment  being  good,  it  follows  that  the  judgment 
should  be  affirmed. 
It  is  so  ordered. 

BLAIR,  P.  J.,  and  BOND,  J.,  concur. 


SPIVACK  et  al.  v.  J.  HAHN  BAKERY  CO. 
et  al.    (No.  20165.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

June  2,  1919.    Motion  to  Transfer  to  Court 

in  Banc  Denied  July  9,  1919.) 

1.  Death  €=»52— Pleading  Damages. 

In  an  action  for  death,  an  allegation  that 
plaintiffs  "have  been  deprived"  of  society  and 
earnings  of  their  deceased  child  is  sufficient  upon 
which  to  base  proof  of  damages,  without  any 
allegation  of  general  damages ;  the  words  "have 
been  deprived,*'  though  referring  to  the  past, 
also  refer  to  future  effect. 

2.  Municipal  Cobpobations  ^=>70e(6)— Use 
OF  Streets— Collision  with  Wagon— Neg- 
ligence—Question  FOB  JUBY. 

In  an  action  for  death  of  a  girl  six  years 
of  age  from  injuries  received  in  being  run  over 
by  defendant  bakery  company's  horses  and 
wagon  driven  by  its  driver,  also  defendant,  tes- 
timony as  to  the  driver's  negligence  in  regard  to 
speed  and  watching  for  children  on  the  street 
.  and  as  to  the  child's  contributory  negligence 
held  to  raise  questions  which  were  properly  sub- 
mitted to  the  jury. 

3.  Death  ^=»95  (4)— DAMAGESr-Loss  to  Pab- 

ENTS   OF  MiNOB  CHILD. 

The  jury  may  determine  what  amount  would 
compensate  parents  for  all  pecuniary  losses  sus- 
tained by  reason  of  the  death  of  a  healthy  child 
of  exceptional  intelligence. 

4.  Appeal  and  Ebbob  ^=>979(2)— Review- 
Discretion  OF  CouBT— New  Trial— Suffi- 
ciency OF  Evidence. 

Where  there  was  substantial  evidence  to 
sustain  a  verdict  for  plaintiffs  if  the  jury  should 
so  have  found,  discretion  of  the  trial  court  in 
setting  aside  a  verdict  for  defendants  for  the 
reason  that  it  was  against  the  clear  weight  of 
evidence  will  not  be  disturbed  on  appeal. 

Appeal  from  St  Louis  Circuit  Court; 
Thomas  L.  Anderson,  Judge. 

Action  by  Abraham  Spivack  and  another 
against  the  J.  Hahn  Bakery  Company  and 
another.  From  an  order  setting  aside  judg- 
ments for  defendants  and  granting  a  new 
trial,  they  appeal.  Afl5rmed,  and  cause  re- 
manded for  further  proceedings.  * 

Earl  M.  Pirkey,  of  St.  Louis,  for  appel- 
lants. 

Adolph  Abbey  and  Fauntleroy,  Cullen  & 
Hay,  all  of  St.  Louis,  for  respondents. 

BROWN,  0.  This  suit  was  instituted  May 
8,  1915.     The  plaintiffs  are  the  parents  of 


Ida  Spivack,  a  child  about  6%  years  old, 
who  was,  on  April  7,  1915,  run  upon  and  in- 
jured by  the  horses  and  .wagon  of  the  defend- 
ant bakery  company,  which  was  being  driv- 
en by  the  defendant  Feldman,  its  driver, 
along  Sixteenth  street  in  the  city  of  St- 
Louis.  The  child  died  on  the  24th  of  the 
same  month  from  her  injuries  so  received. 
The  allegation  of  damages  and  prayer  for 
relief  in  the  petition  is  as  follows : 

''Plaintiffs  further  state  that  they  have  been 
deprived  of  the  society,  comfort,  enjoyment,  and 
earnings  of  their  said  minor  child  to  the  plain- 
tiffs' damage  in  the  sum  of  $10,000. 

"Wherefore,  the  premises  considered,  plain- 
tiffs pray  judgment  against  the  defendants  for 
the  sum  of  $10,000,  together  with  their  costs." 

At  the  December  term,  1915,  the  cause 
-was  tried  to  a  jury,  which,  after  hearing  the 
evidence  and  receiving  the  Instructions  of 
the  court  and  considering  the  same,  return- 
ed a  verdict  for  the  defendant,  which  was, 
upon  motion  of  plaintiffs,  set  aside  on  the 
ground  that  it  was  against  the  weight  of 
the  evidence;  This  appeal  is  taken  from  the 
order  setting  aside  the  judgment  and  grant- 
ing a  new  trial. 

The  errors  assigned  by  appellants  are  as 
follows : 

"(1)  The  court  erred  in  granting  a  new  trial, 
for  the  reason  that  there  is  no  evidence  in  the 
record  on  which  a  verdict  for  plaintiffs  can 
stand  tending  to  show  negligence  on  the  part  of 
either  defendant. 

*'(2)  The  action  of  the  court  in  granting  a 
new  trial  is  erroneous,  because  no  damages  were 
or  could  be  proven  which  are  alleged  in  the  peti- 
tion." 

[1]  1.  For  convenience  we  first  notice  the 
second  assignment  of  error.  It  means,  as  we 
gather  from  the  argument,  that  the  plain- 
tiffs, in  their  petition,  without  any  allegation 
of  general  damages,  rely  on  four  elements 
of  damage,  neither  of  which  is  recoverable 
in  an  action  of  this  character.  These  are 
that  they  have  been  deprived  of  the  "society, 
enjoyment,  comfort,  and  earnings"  of  their 
deceased  child.  The  appellants  do  not  deny 
that  the  probability  or  even  "possibility" 
of  future  earnings  may  be  shown  as  elements 
of  damage,  but  insist  that  ^*  'have  been  de- 
prived' is  a  verb  in  the  past  tense,  and  un- 
der every  rule  of  construction  in  correct 
English  and  in  provincial  and  vulgar  Eng- 
lish" refers  to  the  past  and  not  to  the 
future..  The  implication  is  that  the  petition 
speaks  as  of  the  time  the  alleged  wrong  was 
consummated  by  death,  and  is  therefore 
meaningless  In  this  respect.  They  do  not 
consider  that  it  also  speaks  necessarily  of 
the  effect  of  the  wrong  charged,  which  lies 
in  the  future  and  not  in  the  past,  and  can- 
not therefore  be  misunderstood. 

Even  as  a   philological  and  grammatical 
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proposition  this  Is  unsound.  The  expression 
refers  to  a  past  and  perfect  act  of  depri- 
vation. The  English  verb  "to  deprive"  has 
many  synonyms  referring  to  future  effect, 
among  which  are  "to  hinder  from,"  "to  de- 
bar," "to  shut  out,"  any  one  of  which  would 
equally  well  express  the  evident  Intention  of 
the  pleader.  The  fact  of  death  upon  which 
this  cause  of  action  arose  is  surely  a  perfect 
bar,  a  supreme  hinderance,  which  completely 
shuts  the  plaintiffs  out  from  having  the  future 
earnings  of  their  child.  There  is  nothing  In 
this  point. 

[2]  2.  The  first  assignment  of  error  Is 
founded  upon  the  proposition  that  there  was 
no  substantial  evidence  tending  to  support 
the  allegation  of  negligence  on  the  part  of 
either  defendant  That  the  llabiUty  of  both 
stands  upon  the  same  facts  is  properly  as- 
sumed in  argmnoit.  The  question  of  negli- 
gence of  the  driver  and  the  contributory 
negligence  of  the  child  were  submitted  in  In- 
structions Qt  Which  no  complaint  is  made 
except  that  the  evidence  was  insufficient  to 
authorize  a  verdict  for  plaintiff.  It  is  upon 
this  question  alone  that  the  assignment 
hangs. 

The  appellant  Feldman  testified,  in  sub- 
stance, that  at  the  time  of  the  accident  he 
was  driving  the  team  of  the  bakery  company 
south  along  Sixteenth  street  at  or  about  the 
crossing  of  Carr  street  at  a  speed  of  about 
5  miles  per  hour.  He  drove  on  the  right  or 
west  side  of  the  street,  but  near  the  center, 
because,  in  passing  through  that  section  of 
the  street  earlier  in  the  day,  a  number  of 
children  were  there  on  the  sidewalk  or  In 
the  gutter  playing,  and  he  drove  near  the 
center  to  prevent  an  accident  When  he  first 
noticed  this  little  girl  she  was  on  the  side- 
walk on  the  east  side,  with  a  little  group 
of  children,  and  about  75  feet  ahead  of  him. 
He  turned  his  head  to  the  other  side  of 
the  street,  and  next  saw  her  about  8  feet 
from  him,  crossing  the  street  on  a  run  with 
her  head  turned  back  toward  the  children 
she  had  just  left,  and  seemed  to  be  talking 
with  them.  He  yelled  Jt  her,  applying  the 
brakes,  and  pulling  in  his  team  at  the  same 
time,  and  started  to  swing  his  team  toward 
the  west  side,  and  brought  them  to  a  stop 
within  4  feet.  He  thought  that  when  he 
yelled  she  supposed  a  vehicle  or  something 
must  be  passing  behind  her,  and  quickened 
her  pace.  She  struck  the  horse  with  her 
right  shoulder  and  fell  in  front  of  it,  and  it 
stepped  on  her  stomach.  He  also  said: 
"There  was  absolutely  not  a  vehicle  in  that 
block  or  on  the  street,  or  a  human  person, 
outside  of  these  children,  on  the  street  at 
that  time."  This  narrative  of  the  accident 
was  related  by  Mr.  Feldman  in  his  direct 
examination.  The  width  of  Sixteenth  street 
at  that  place  was  about  36  feet  between 
the  curbs.  The  witness  also  said  that  after 
the  accident  he  had  heard  the  child  say  to 


her  mother  who  had  come  to  her  from  her 
nearby  home:  "Mamma,  I  had  to  go  on  the 
toilet  In  a  hurry,  and  I  ran  into  the  wagon." 
He  said  he  traveled  about  40  feet  from  the 
time  he  saw  the  child  on  the  sidewalk  un- 
til he  saw  hev  8  feet  frofai  his  wagon,  during/ 
which  time  he  was  looking  the  other  way 
"as  a  matter  of  cautiousness  to  see  whether 
there  was  any  one  coming  out  of  a  yard, 
or  that  probably  some  one  didn't  come  out 
of  a  yard,  or  probably  wonid  come  out  into 
the  street;  to  prevent  an  accident."  This 
witness  said  he  was  satisfied  he  was  driv- 
ing only  5  miles  an  hour.  That  he  tested 
his  team  under  the  lash,  and  was  satisfied 
they  could  not  be  urged  to  go  more  than  11 
miles  an  hour.  He  also,  through  his  attor- 
neys, formally  offered  to  bring  them  to  court 
for  a  judicial  test 

Mr.  Becker,  a  witness  for  plaintiffs,  who 
kept  a  feed  store  and  meat  shop  on  Sixteenth 
street  near  the  scene  of  the  accident,  testified 
that  he  was  coming  north  driving  a  one- 
horse  wagon,  and  saw  the  accident  He  said 
that  Feldman  With  his  bakery  wagon  was 
coming  south  on  Sixteenth  street  in  the  vi- 
cinity of  Carr  street,  while  he  was  driving 
north  on  the  east  side  of  the  street.  Mr. 
Feldman  .was  driving  fast.  When  pressed  by 
defendants'  counsel,  he  said  five  or  ;slx  times 
as  fast  as  a  man  could  walk.  The  child  walk- 
ed not  very  fast  nor  very  slow,  but  about  as  a 
child  would  walk,  and  was  knocked  down 
by  the  team.  He  did  not  know  what  part 
of  the  near  horse  struck  her,  but  thought  it 
stepped  on  her  with  its  hind  foot  At  tne 
same  time  the  horse  struck  her  he  heard  Mr. 
Feldman's  brake  go  on,  and  the  wagon  stop- 
ped within  a  few  feet  He  saw  the  girl 
tat^en  from  under  the  wagon,  and  sa.w  Mr. 
Feldman  get  down  from  the  wagon  and 
carry  her  west  on  Carr  street  Another  man 
came  and  to<^  her.  Mr.  Becker  did  not  go 
to  the  place  of  the  accident.  He  was  dis- 
tant 60  or  70  feet  from  the  place  of  the  ac- 
cident when  he  saw  the  child  leave  the  east  • 
sidewalk,  and  was  approaching  until  she 
was  struck.  He  got  down  from  the  wagon, 
but  when  Feldman  picked  up  the  child  and 
started  down  Carr  street  with  her  he  got  to 
his  wagon  and  drove  away. 

The  foregoing  is  a  condensed  statement 
of  the  principal  facts  as  related  by  the  eye- 
witnesses to  the  transaction.  It  was  the 
province  to  the  jury  to  determine  the  truth 
or  falsity  of  each  statement  of  these  witness- 
es, and,  in  their  attempt  to  arrive  at  the 
truth,  it  was  their  duty  to  use  their  best 
judgment  to  discriminate  between  the  true 
and  the  false.  That  the  defendant  Feldman 
was  driving  along  Sixteenth  street  toward 
the  south  on  the  west  side  of  the  street 
where  he  should  have  been  according  to  the 
rule  of  the  road  is  an  admitted  fact  That 
he  was  thinking  at  the  time  that  children 
were  liable  to  be  playing  on  the  sidewalk  and 
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in  the  street  at  that  particular  place  as  he 
staged  in  his  testimony  is  undisputed.  He 
says  that  he  was  driving  at  a  speed  of  5 
miles  per  hour,  which  he  repeatedly  describ- 
ed as  1%  times  the  speed  with  which  a  man 
would  walk.  Mr.  Becker,  the  feed  merchant 
and  butcher,  says  he  was  there  in  plain 
sight,  and  that  Mr.  Feldman  was  driving 
6  or  6  times  as  fast  as  the  ordinary  gait  of 
a  man.  We  can  see  nothing  in  the  character 
of  Mr.  Becker's  .testimony  as  shown  in  the 
record  which  indicates  its  improbability  or 
falsity,  except  the  doubt  which  might  arise 
from  the  danger  of  such  speed  to  the  chil- 
dren about  whom  Mr.  Feldman  was  thinking. 
It  was  18  feet  across  the  pavement  from  the 
place  where  he  says  he  first  saw  this  child 
to  the  center  of  the  street  and  a  little  far- 
ther to  the  place  where  his  team  and  wagon 
were  being  driven,  yet  he  did  not  see  the 
child  when  it  approached  the  heads  of  his 
horses  across  a  pavement  absolutely  free 
from  obstruction,  until  it  was  within  8  feet  of 
him  with  its  face  turned  backward.  He  does 
not  appear  to  have  acted  then,  but  for  some 
reason  failed  to  take  care  of  the  child.  This 
reason  was  for  the  jury  to  find  from  all 
the  evidence.  They  might  infer  that,  going 
as  slowly  as  he  says,  the  child  was  then 
in  no  danger  had  he  been  attentive  to  his 
team.  The  jury  had  the  right  so  to  infer. 
It  also  might  believe  both  his  statement  that 
she  ran  in  front  of  his  near  horse  and  the 
statement  of  Becker  that  she  was  taken  out 
from  under  the  wagon  after  it  stopped.  They 
might  consider  each  and  all  the  statements 
of  these  witnesses,  and  from  them  find  the 
truth  which  they  tend  in  reason  to  prove.  If 
the  truth  so  found  is  consistent  with  the 
theory  that  Feldman  exercised  that  aegree 
of  care  which  he  owed  this  child  under. all 
the  circumstances,  they  might  find  for  the 
defendant.  If  they  arrive  at  a  contrary  con- 
clusion in  that  respect  they  might  find  for 
the  plaintiflf.  In  other  words,  the  testimony 
raised  a  question  which  was  for  the  Jury  to 
decide,  and  it  was  properly  submitted  to 
them  by  the  court. 

[3]  3.  The  testimony  is  undisputed  that 
the  deceased  was  a  healthy  child  of  ex- 
<.'eptional  intelligence  and  exceptionally  pro- 
ficient in  her  studies.  As  to  the  efllect  of 
such  evidence  in  a  similar  case  instituted  by 
a  father  for  the  death  of  his  minor  child 
(Parsons  v.  Railway  Co.,  94  Mo.  286,  loc.  cit 
296,  6  S.  W.  464,  467),  this  court  said: 

"To  compensate  him  for  this  loss  and  this 
burden  the  law  allows  the  parent  of  such  minor 
substantial  damages,  and  they  may  be  measured 


by  the  experience  and  judgment  of  the  jury,  en- 
Ughtened  only  by  a  knowledge  of  the  age,  sex, 
and  condition  in  life  of  the  deceased,  and  the 
parent  is  not  restricted  to  the  recovery  of  merely 
nominal  damages,  because  the  value  of  the  serv- 
ices of  the  child,  or  the  amount  of  expenses  in- 
curred or  paid  for  his  support,  and  other  nec- 
essaries during  illness,  or  funeral  expenses,  bo 
not  proven.  An  intelligent  jury,  from  common 
experience,  may  determine  approximately,  in 
any  given  case,  what  amount  would  compensato 
a  parent  for  all  pecuniary  losses  sustained  by 
reason  of  the  death  of  a  minor  child." 

This  rule  has  been  approved  by  this  court 
in  numerous  cases,  including  Stotler  v.  Rail- 
road. 200  Mo.  loa  cit.  142,  98  S.  W.  509; 
Schmltz  V.  Railroad,  119  Mo.  loc.  cit.  278,  24 
S.  W.  472,  23  L.  R.  A.  250.  That  the  jury 
was  authorized  to  apply  this  rule,  the  only 
rule  possible  or  available  in  estimating  the 
value  of  the  prospective  services  of  the  de- 
ceased during  her  minority,  is  evident. 

[4]  There  being  substantial  evidence  to 
sustain  a  verdict  for  plaintiffs  had  the  jury 
so  found,  we  are  not  at  liberty  to  inrerfere 
with  the  discretion  of  the  court  in  setting 
aside  its  verdict  for  the  reason  that  it  was 
against  the  weight  of  the  evidence.  State 
ex  rel.  v.  Ellison,  268  Mo.  232,  186  S.  W. 
1075 ;  Foley  v.  Harrison,  233  Mo.  loc.  cit.  507, 
136  S.  W.  354 ;  Lyons  v.  Corder,  263  Mo.  loc 
cit  561,  162  S.  W.  606;  Casey  v.  Transit  Co., 
186  Mo.  loc.  cit  232,  85  S.  W.  357;  Fitzjohn 
V.  Transit  Co.,  183  Mo.  loc.  dt  78,  81  S. 
W.  907. 

In  aflarmlng  the  order  of  the  circuit  court 
setting  aside  the  verdict  of  the  jury  and 
granting  a  new  trial  in  this  case  it  is  proper 
to  note  the  fact  that  we  have  not  consider- 
ed, and  expressed  no  opinion  upon,  any  ques- 
tion not  expressly  referred  to  and  decided 
in  the  foregoing  paragraphs  which  cover  the 
issue  presented  in  this  appeaL  We  make 
this  observation  to  leave  the  parties  at  lib- 
erty to  present  their  case  in  the  trial  court 
as  they  may  he  advised  in  accordance  with 
the  views  herein  expressed. 

Thtf  order  of  the  circuit  court  for  the  city 
of  St.  Louis,  setting  aside  the  verdict  here- 
tofore rendered  and  granting  a  new  trial,  is 
affirmed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

RAGLAND  and  SMALL,  CC,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  oijinion  of 
the  court. 

BLAIR,  P.  J.,  and  BOND  and  GRAVES, 
JJ.,  concur. 
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NEWKIRK  ▼.  NEWKIRK.     (No.  20210.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
July  9,  1919.) 

1.  Gifts  ^=s>25— Boundabt  Agbeement— Ef- 
raiCT. 

Owner's  agreement  "with  adjoining  owner  as 
to  land,  "If  it  is  yours  I  want  you  to  have  it," 
was  not  sufficient  to  give  adjoining  owner  title 
thereto,  even  if  title  to  land  could  be  transferred 
by  word  of  mouth. 

2.  Gifts  ^=>25— Boundaby  Dispute— Agree- 
ment Between  Parties— Constbucti on  or 
Fence. 

Where  owner  agreed  that  adjoining  owner 
could  have  certain  tract  of  land  if  he  was  law- 
fully entitled  thereto,  adjoining  owner's  action 
in  fencing  the  tract  of  land  did  not  entitle  him 
to  assert  title  to  the  land,  since  agreement  that 
he  could  have  land  was  conditioned  on  fact  that 
it  belonged  to  him. 

3.  Ejectment  <8=»142(1)  —  Possession  of 
Land  of  Adjoining  Owner— Payment  of 
Taxes— Recovery. 

Landowner,  who  is  in  possession  of  a  tract 
of  land  of  adjoining  owner  and  voluntarily  pays 
taxes  thereon,  cannot  recover  the  taxes  from  ad- 
joining owner. 

4.  Ejectuent  ^=»127 
Compensation. 

Where  owner  of  land  in  possession  of  tract 
of  adjoining  owner  makes  improvements,  his 
remedy  as  to  compensation  therefor  is  governed 
by  the  statute,  and  cannot  be  determined  in 
ejectment 

6.  Ejectment  <©=>127— Damages— Waiver- 
Request  for  Judgment. 
In  ejectment  against  adjoining  owner  in 
possession  of  the  land  involved,  where  there  is 
no  proof  of  damages  and  almost  negligible  rent- 
al value  proved,  plaintiif's  request  for  judgment 
wai  be  construed  as  a  waiver  of  rents  and  dam- 
ages. 

Appeal  rrom  Circuit  Court,  Moniteau  Coun- 
ty; J.  G.  Slate,  Judge. 

Action  by  Joseph  W.  Newkirk  against  Joe 
H.  Newkirk.  Judgment  for  defendant,  ana 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions, 

S.  C.  GIU,  of  California,  Mo.,  for  appel- 
lant. 

iiilnbry  & 
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farms  should  be  where  defendant's  line  now 
is,  and  under  said  a'greement  defendant  took 
possession  of  said  land  and  made  valuable 
Improvements  on  same."  The  answer  then 
avers  defendant  blasted  out  stumps,  built 
fence,  and  cleared  fence  rows,  at  a  total  ex- 
pense of  $51.73.  It  is  further  averred  de- 
fendant and  those  under  whom  he  claims 
paid  the  taxes  since  1836.  It  is  further 
averred  that  for  these  reasons  defendant 
owns  the  land,  but  that,  if  the  court  should 
"be  of  the  opinipn  that  plaintiff  is  the  owner 
thereof,  then  defendant"  prays  for  judgment 
for  the  value  of  his  improvements  and  taxes 
paid,  and  for  a  Hen  on  the  land  for  the  agr- 
gregate.    A  reply  was  filed. 

The  quarter  section  in  which  the  land  Id 
suit  lies  was  patented  to  David  Newkirk  In 
1840.  In  1842  David  Newkirk  conveyed  this 
parcel  and  other  lands  to  Peter  Newkirk. 
After  Peter  Newklrk's  death  this  parcel  and 
other  lands  were  assigned,  in  1865,  to  Peter's 
widow  in  lieu  of  dower,  and  in  1874  she  sold 
to  Napoleon  B.  Newkirk,  plaintiff's  father. 
The  record  owners  were  in  possession  at  all 
times  until  defendant,  during  Napoleon  B. 
Newkirk's  last  illness  and  a  short  time  be- 
fore his  death,  went  into  possession  and 
built  a  new  fence.  Soon  thereafter  plaintiff. 
Napoleon  B.  Newkirk's  son,  bought  out  all 
other  heirs  and  began  this  action.  His  record 
title  Is  complete.  The  claim  of  titlfe  defend- 
ant makes  is  that  he  had  an  agreement  with 
Napoleon  B.  Newkirk  whereby  the  land  be- 
came his.  The  evidence  on  this  point  is  that 
defendant  told  Napoleon  he  wanted  to  talk 
with  hiih  "about  the  land  and  would  like  to 
have  possession  of  it,"  and  that  Napoleon 
said,  "If  It  is  yours,  I  want  you  to  have  it."^ 
This  was  a  short  time  before  Napoleon, died» 
[1-4]  This  is  not  a  boundary  dispute  in  the 
ordinary  sense.  The  agreement  concerned  a 
detinite  parcel  of  land.  Kven  if  title  could 
pass  by  word  of  mouth,  defendant's  testl- 
Aiony  does  not  tend  to  show  any  agreement 
that  the  land  should  become  his.  The  title 
was  in  Napoleon  B.  Newkirk,  and  what  he 
said  was  wholly  Inconsistent  with  the  idea 
that  defendant  could  take  possession,  unless 
the  land  was  defendant's  land.  Defendant's 
subsequent  action  in  fencing  the  parcel  puts 
him  In  no  position  to  assert  title.  If  he  acted 
upon  what  he  terms  the  "agreement,"  he 
acted  upon  all  of  it,  including  the  condition 
Implied  in  what  it  Is  testilied  Napoleon  said. 
Another  thing  is  that  the  agreement  pleaded 
was  not  proved  in  its  legal  effect.  The  pay- 
ment of  taxes  by  defendant  prior  to  his  en- 
tering upon  the  possession  was  voluntary^ 
and  the  taxes  are  not  recoverable.  Napton 
V.  Leaton,  71  Mo.  loc.  cit.  3G9.  The  question 
concerning  compensaUon  for  improvements 
cannot  be  tried  in  this  action.  In  a  case 
that   the   line   between    said  |  like  this  the  statute  affords  whatever  remedy 


Embry,  of  California.  Mo.,  for 


BLAIR,  P.  J.  This  is  an  appeal  from  a 
Judgment  for  defendant  in  an  action  in  eject- 
ment for  1%  acres  of  land,  alleged  to  be  a 
part  of  the  N.  E.  %  of  the  S.  B.  %  of  section 
23,  township  44,  range  17,  in  Moniteau  coun- 
ty. Following  a  general  denial,  the  answer 
fivers  an  agreement  between  defendant  and 
plaintiiTs  father  and  predecessor  in  title  that 
the  land  in  suit  "was  the  land  of  defendant 
and    •    • 
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defendant  may  have.  Mann  v.  Doerr,  222 
Mo,  loc.  cit  18,  19,  121  S.  W.  86. 

[5]  Defendant  insists  the  evidence  does 
not  identify  the  parcel  sued  for  with  that  in 
his  possession.  The  answer  and  defendant's 
testimony  leave  no  doubt  on  that  score. 
Plaintiff  asks  that  the  trial  court  be  directed 
to  enter  Judgment  for  him.  In  view  of  the 
absence  of  proof  of  damages  and  the  almost 
negligible  rental  value  proved,  we  shall  con- 
strue plaintiff's  request  as  a  waiver  of  rents 
and  damages. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to -the  trial  court 
to  enter  Judgment  for  plaintiff  for  posses- 
sion of  the  premises. 

GRAVES,  J.,  concurs. 

BOND,  J.,  concurs  In  the  result 


AMMERMAN  v.  LINTON  et  al.    (DURRBTT, 
Intervener).     (No.  19735.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
July  9,  1919.) 

1.  Ejectment  ^=»95(2)— Proof  of  Title- 
Evidence  OF  Judgment. 

In  view  of  Rev.  St.  1909,  §  2231,  plaintiff 
in  ejectmpnt,  claiming  under  sheriff's  deed  under 
special  execution,  was  not  required,  in  proving 
chain  of  title,  to  introduce  in  evidence  the 
judgment  upon  which  the  special  execution  was 
issued;  the  introduction  of  the  deed,  valid  on 
its  face,  being  sufficient  to  make  out  a  case. 

2.  Execution  <e=s>311— Sale  of  Land— Sher- 
iff's Deed— Recitals. 

Under  Rev.  St.  1909,  t  2231,  as  to  recitals 
of  sheriffs  deed,  sheriff's  deed  under  special  exe- 
cution is  not  required  to  recite  a  levy  upon  the 
land  sold. 

3.  Execution  <g=>311— Sale  of  Land— Val- 
IDITT  of  Sheriff's  Deed. 

SheriflPs  deed  under  special  execution,  recit- 
ing dates  of,  and  parties  to,  judgment  and  exe- 
cution, receipt  of  execution  by  sheriff,  fact  that 
special  execution  recited  that  judgment  was  a 
lien  and  charge  upon  the  real  estate,  particulars 
of  execution,  description  of  land,  and  manner 
of  notice  and  details  as  to  sale,  held  valid  upon 
its  face  without  recital  of  levy,  under  Rev.  St. 
1909,  i  2231. 

4.  Appeal  and  Error  ^=»714(5)— Record- 
Brief. 

The  printing  of  a  judgment  in  another  cause 
in  appellant's  brief  does  not  put  it  in  the  rec- 
ord. 

5.  Execution  ^=>276(2)  —  Foreclosure  of 
Mortgage— Special  Execution— Subsist- 
ing Judgment. 

Where  husband  defaulted  in  mortgage  fore- 
closure suit  against  husband  and  wife,  and  ap- 
peal from  judgment  for  plaintiff  was  taken  only 
as  to  wife's  interest,  there  was  a  subsisting 


judgment  as  to  husband  at  date  of  special  exe- 
cution, and  sale  thereunder,  though  wife's  ap- 
peal as  to  her  interest  was  pending  and  judg- 
ment as  to  wife  was  subsequently  reversed. 

6.  Execution  ^=»221— Validity  op  Sale- 
Time  of  Sale. 

.  Under  Rev.  St.  1909,  {  2228,  sale  under  spe- 
cial execution  was  not  invalid  because  made  at 
the  second  term  of  the  court  after  its  issuance. 

7.  Execution  «=5>275(3)— Sheriff's  Deed— 
Validity- Notice  of  Sale. 

Where  sheriff's  deed  under  special  execution 
was  regular  and  valid  on  its  face,  the  notice  of 
sale,  if  defective,  makes  the  deed  merely  voidable 
and  not  void. 

8.  Vendor  and  Purchaser  ^=»231(15)— Bona 
Fide  Purchaser— Recordation— Defects 
Not  Apparent  Upon  Face. 

Where  certificate  of  acknowledgment  is  reg- 
ular upon  its  face,  deed  is  entitled  to  be  re- 
corded, and  when  recorded  imparts  notice  to 
subsequent  purchasers,  notwithstanding  defects 
not  apparent  upon  its  face. 

Appeal  from  Circuit  CJourt,  Knox  County ; 
Charles  D.  Stewart,  Judge. 

Action  by  J.  E.  Ammerman  against  Wil- 
liam Linton  and  others,  in  which  C.  W.  Dur- 
rett  Intervenes.  Judgment  for  plaintiff  and 
intervener  appeals.    Affirmed. 

J.  C.  Dorian,  of  Edina,  and  Boyd  &  Mc- 
Klnley  and  O'Harras,  Wood  &  Walker,  all  of 
Keokuk,  Iowa,  for  appellant  Durrett. 

W.  C.  Ivins,  of  Stronghurst,  lU.,  and  F.  H. 
McCullough,  of  Edina,  for  respondent. 

GRAVES,  J.  Action  in  ejectment,  by  peti- 
tion in  ordinary  form.  Defendant  Adda  Klr- 
by  answered:  (1)  By  a  general  denial;  (2)  she 
avci*s  that  the  right  of  possession  is  in  one 
C.  W.  Durrett,  stating  the  facts  from  which 
such  conclusion  is  drawn.  Defendant 
Charles  W.  Klrby  answers:  (1)  A  general 
denial  as  to  all  matters  not  expressly  admit- 
ted ;  (2)  admits  that  he  was  the  former  own- 
er in  fee  of  the  land,  but  avers  that  C.  W. 
Durrett  is  now  the  owner  and  entitled  to  the 
possession  thereof.  Defendant  Linton  was  a 
tenant  of  Charles  W.  Kirby,  and  so  answers, 
stating  the  terras  of  the  tenancy. 

C.  W.  Durrett,  by  leave  of  court,  filed  an. 
intervening  petition,  by  which  he  claimed  ti- 
tle and  the  right  of  possession  to  said  land 
by  and  through  a  trustee's  deed  under  a  fore- 
closure of  a  deed  of  trust  executed  by 
Charles  W.  Klrby,  to  Calvin  Cafder,  trustee, 
of  date  March  22,  1911.  Answer  to  Durrett, 
and  replies  to  answers  of  defendants  were 
general  denials.  Plaintiff  had  judgment,  and 
the  intervening  petitioner,  Durrett,  has  ap- 
pealed. 

Actions  touching  the  issues  involved  in  the 
instant  case  have  been  in  this  court  hereto- 
fore. Bank  v.  Kirby,  175  S.  W.  926,  and 
Bank  v.  Kirby,  2(59  Mo.  285,.  190  S.  W.  597. 
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The  records  and  jtidginents  In  these  two  cases 
are  Interwoven  in  the  facts  of  the  Instant 
case.  They  are  also,  in  a  way,  injected  into 
the  pleadings  of  this  case.  A  historical  re- 
view of  the  whole  transaction  will  not  be 
without  good  purpose. 

Chas.  W.  Kirby  and  his  wife,  Adda  Klrby, 
lived  at  Stronghurst,  Dl.  October  15,  1909, 
they  executed  and  delivered  to  Elmer  E.  Tay- 
lor notes  aggregating  $7,500,  which  they  at- 
tempted to  secure  by  mortgage  on  200  acres 
of  land  In  Knox  county.  Mo.,  the  land 
involved  in  the  instant  suit.  Taylor  assign- 
ed the  notes  and  mortgage  to  the  First  Na- 
tional Bank  of  Stronghurst  April  12,  1911, 
and  said  bank  brought  suit  in  the  circuit 
court  of  Knox  county  to  foreclose  this  mort- 
gage, and  Kirby  and  wife,  supra,  were  the 
defendants.  This  was  cause  No.  6901  in  the 
circuit  court  of  Knox  county,  and  upon  ap- 
peal here  by  plaintiff  it  was  cause  No.  16935 
in  this  court.  175  S.  W.  926.  In  175  S.  W. 
it  is  erroneously  stated  to  be  cause  No. 
16835.  but  our  files  show  it  to  be  No.  16935. 
In  this  cause  No.  6901,  Adda  Kirby,  by  veri- 
fied answer,  averred,  among  other  things, 
that  she  and  her  husband  held  this  land  as 
an  estate  by  the  entirety.  So  it  seems  to 
have  been  tried  below,  and  so  it  was  treated 
here.  175  S.  W.  926,  supra.  We  find  upon 
looking  at  the  old  abstract  it  was  admitted 
to  be  an  estate  by  the  entirety.  When  here 
we  ruled  that  the  circuit  court  properly 
foiind  that  the  mortgage  had  not  been  ac- 
knowledged, but  as  the  estate  was  one  by 
entirety  the  mortgage  was  good  as  between 
the  parties,  and  could  be  foreclosed.  We 
also  ruled  that  there  was  no  final  judgment 
against  Adda  Klrby,  and  that  the  suit  was 
prematurely  brought.  The  cause  was  re- 
versed and  remanded.  But  it  must  be  borne 
in  mind  that  Charles  W.  Kirby  not  only 
failed  to  plead  in  said  cause  No.  6901  in 
Knox  county  (No.  16935  in  this  court),  but 
did  not  appeal  from  the  judgment  of  fore- 
closure as  to  his  interest  in  the  land. 

Whilst  cause  No.  6901  from  Knox  circuit 
court  was  pending  here  upon  appeal,  the 
plaintiff  therein  caused  special  execution  to 
be  issued  as  against  Charles  W.  Kirby  and 
his  interest  in  the  land,  and  it  is  under  the 
sale  and  deed  from  the  sheriff  under  this 
special  execution  that  plaintiff  claims  title. 
This  special  execution  was  issued  Novem- 
ber 6,  1913,  and  sale  was  had  thereunder  in 
June,  1914. 

March  23,  1915,  after  the  reversal  of  the 
judgment  as  to  Adda  Kirby  said  cause  6901 
from  Knox  county  circuit,  the  First  Na- 
tional Bank  of  Stronghurst  brought  another 
suit  of  foreclosure  against  Charles  W.  and 
Adda  Kirby,  in  the  circuit  court  of  Knox 
county.  This  was  cause  No.  7272  of  that 
court.  In  this  cause  Charles  W.  Kirby 
pleaded  that  the  judgment  in  cause  No.  6901 
was  res  adjudicata  and  a  bar  to  cause  No. 


7272  as  to  him.  The  circuit  court  upon  trial 
so  held,  and  again  he  did  not  appeal.  In 
cause  No.  7272,  the  defendant  Adda  Klrby 
disclaimed  that  the  estate  was  one  by  en- 
tirety (in  175  S.  W.  926,  we  had  held  that 
with  such  an  estate  her  mortgage  was  good 
although  not  acknowledged),  but  averred 
that  her  husband,  Charles  W.  Kirby,  was 
the  owner  in  fee,  and  she  only  had  an  incho- 
ate right  of  dower.  Notwithstanding  this 
Qnswer  and  evidence  tending  to  prove  it, 
the  trial  court  held  (in  case  No.  7272)  that 
the  unacknowledged  mortgage  was  binding 
upon  Adda  Kirby,  and  her  inchoate  right  of 
dower.  As  said  above,  the  court  in  case  No. 
7272  ruled  that  the  Judgment  in  No.  6901 
was  res  adjudicata  as  to  Charles  W.  Kirby, 
and  he  went  no  further.  Adda  Klrby  appeal- 
ed to  this  court,  and  case  No.  7272  in  Knox 
circuit  court  became  case  No.  19027  in  this 
court.  269  Mo.  285,  190  S.  W.  597.  In  this 
cause  this  court  held  that,  whilst  an  un- 
acknowledged deed  of  trust  would  (as  be- 
tween the  parties)  bind  both  husband  and 
wife  as  owners  of  an  estate  by  the  entirety, 
yet  such  an  unacknowledged  instrument 
would  not  convey  (even  as  between  the  par- 
ties) inchoate  dower.  We  therefore  revers- 
ed that  judgment,  and  directed  the  circuit 
court  to  set  aside  its  judgment  so  far  as  it 
affected  the  appellant  Adda 'Kirby,  and  to 
dismiss  the  cause  as  to  such  appellant. 

The  record  in  this  case  would  tend  to 
show  that  Adda  Klrby  falsified  when,  in  her 
verified  answer  in  case  No.  6901,  she  averred 
that  she  and  her  husband  held  the  lands  as 
an  estate  by  the  entirety.  The  verification 
of  the  answer  no  doubt  prompted  the  admis- 
sion of  record  in  the  first  case.  This  rec- 
ord shows  the  common  source  of  title  to  be 
John  M.  Harkness.  It  then  shows  a  war- 
ranty deed  from  John  M.  Harkness  and  wife 
to  Charles  W.  Kirby.  But  be  this  as  it  may 
plaintiff  claims  under  the  sheriff's  deed 
aforesaid. 

Now  for  Durrett's  claim  of  title  and  pos- 
session. On  March  22,  1911,  Charles  W. 
Kirby  (not  Joined  therein  by  his  wife)  made 
and  executed  to  Calvin  Carder,  as  trustee,  a 
deed  of  trust  on  the  lands  in  question,  to 
secure  the  payment  of  two  notes  (aggregat- 
ing $6,500),  given  by  Kirby  to  his  wife,  Adda 
Kirby.  On  October  21,  1915,  the  sheriff  of 
the  county,  as  successor  trustee,  sold  the 
lands  under  this  deed  of  trust,  and  executed 
a  trustee's  deed  to  Durrett  as  the  purchaser 
at  such  sale.  The  intervener  Durrett  claims 
title  and  the  right  of  possession  under  this 
deed.    This  sufficiently  outlines  the  case. 

I.  There  are  some  harsh  features  in  this 
case  growing  out  of  the  false  averment  in 
Adda  Klrby's  answer  in  cause  No.  6901,  to 
the  effect  that  she  and  her  husband  held  the 
land  as  an  estate  by  the  entirety.  The  case 
seems  to  have  proceeded  nisi,  and  here,  on 
that  theory.    Bank  ▼.  Kirby,  175  S.  W.  92a 
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In  the  Instant  case  (a  possessory  action  in 
ejectment)  plaintiff  showed:  (1)  A  convey- 
ance from  the  admitted  common  source  of 
title  to  Charles  W.  Kirby;  (2)  deed  of  trust 
from  Kirby  and,  wife  to  Taylor;  (3)  assign- 
ment of  notes  and  deed  of  trust  to  First  Na- 
tional Bank  of  Stronghurst  by  Taylor;  (4) 
the  judgment  of  the  reversal  by  this  of  the 
judgment  in  No.  6901,  so  far  as  Adda  Kirby 
was  concerned  (she  being  the  only  appel- 
lee), but  with  a  holding  that  the  deed  of  trust 
was  good  between  the  parties;  (5)  special  ex- 
ecution as  against  the  Interest  of  Charles  W. 
Kirby's  Interest  in  the  land;  (6)  sheriff's  deed 
under  such  special  execution  to  the  plaintiff 
in  this  case. 

[1  ]  The  right  of  plalntfff  to  recover  is  de- 
pendent upon  the  validity  of  that  deed.  The 
appellant  urges  that  the  failure  of  the  re- 
spondent to  introduce  In  evidence  the  judg- 
ment upon  which  the  special  execution  was 
issued  creates  a  break  in  plaintiff's  chain  of 
title,  and  for  that  reason  the  plaintiff  should 
not  have  been  permitted  to  recover.  There 
is  no  substance  In  this  contention  of  the  ap- 
pellant. It  has  long  been  held  that  the  reci- 
tals in  the  sherlfTs  deed  are  prima  facie  evi- 
dence of  the  facts  therein  set  forth,  and  that 
the  Introduction  of  the  judgment  under 
which  the  sale  was  made  Is  not  required  to 
make  a  case.  McCormick  v.  Fltz  Morris  et 
al.,  39  Mo.  loc.  clt  32;  Samuels  v.  Shelton, 
48  Mo.  loc.  cit.  449 ;  Jordan  v.  Surghnor,  107 
Mo.  loc.  cit  524,  17  S.  W.  1009;  Scharff  v. 
McGaugh,  205  Mo.  loc.  clt.  357,  103-S.  W.  550. 
See,  also,  R.  S.  1909,  §  2231. 

If  the  opposite  party  desires  to  Impeach 
the  recital  of  the  sheriff's  deed,  he  has  the 
right  and  privilege  of  so  doing,  but  If  the 
deed  is  a  valid  one  on  Its  face,  the  plaintiff 
makes  out  a  case  by  the  introduction  of  the 
deed,  without  the  judgment  out  of  which  the 
sale  and  deed  grew.  WTien  we  say  above 
that  the  party  has  the  privilege  to  attack  a 
deed,  regular  and  valid  upon  its  face,  we  do 
not  mean  that  it  can  be  done  in  a  collateral 
proceeding,  as  in  this  proceeding.  But  of 
this  subject  later. 

[2]  II.  The  deed  does  not  recite  a  levy 
upon  the  lands  sold.  The  statute  (R.  S. 
1909,  i  2231)  requires  no  ,such  recitation. 
We  have  so  held  for  many  years.  Hunter  v. 
Miller,  36  Mo.  loc.  cit.  147;  Shelton  v.  Frank- 
lin, 224  Mo.  loc.  cit  367,  123  S.  W.  1084,  135 
Am.  St.  Rep.  537;  Butler  v.  Imhoff,  238  Mo. 
loc.  cit  595,  142  S.  W.  287. 

[3]  The  deed  does  recite  the  date  of  the 
judgment,  the  parties  to  the  judgment  and 
the  execution,  the  date  of  the  execution  and 
Its  receipt  by  the  sheriff.  It  also  avers  that 
the  special  execution  recited  that  such  judg- 
ment is  a  lien  and  charge  upon  the  real  es- 
tate. It  recited  fully  the  particulars  of  the 
execution,  as  also  the  description  of  the  land, 
and  the  manner  of  notice  and  all  details  as 
to  the  sale.    In  fact,  under  the  rulings  supra. 


as  well  as  under  others  that  might  be  dted, 
the  deed  Is  valid  upon  its  face. 

[4]  III.  The  judgment  in  cause  No.  6901, 
was  not  Introduced  in  evidence  by  either 
party.  Counsel  for  appellant  have  printed  It 
In  their  brief,  but  that  does  not  put  it  In  the 
record.  The  special  execution  Is  in  the  rec- 
ord, as  is  also  the  notice  of  sale.  Among 
other  things,  the  special  execution  recites, 
"which  said  debt  and  costs  were  declared  a 
lien  and  charge  upon  the  following  described 
property."  The  property  described  was  the 
land  sold,  and  the  party  named  as  execution 
debtor  was  Charles  W.  Kirby,  the  nonap- 
peallng  defendant  In  cause  No.  G901. 

Several  of  appellant's  contentions  are  elim- 
inated by  reason  of  the  absence  of  this 
judgment  from  the  record.  Charles  *W.  Kir- 
by did  not  appeal  from  this  judgment,  but 
when  the  bank  Instituted  another  suit  of 
foreclosure  (cause  No.  7272)  he  did  appear, 
and  pleaded  the  judgment  in  cause  No.  6901, 
as  res  adjudicata,  and  got  the  court  to  so 
hold.  This  judgment  he  abided,  as  did  also 
the  bank,  but  Adda  Kirby  appealed,  and  se- 
cured a  reversal  of  the  judgment  as  to  her. 
Bank  v.  Kirby,  269  Mo.  285.  190  S.  W.  597. 

[5]  An  examination  of  our  opinion  (175  S. 
W.  928)  when  the  bank  case  was  first  here 
Indicates  that  the  appeal  was  as  against 
Adda  Kirby  only.    We  then  said: 

"While  the  attack  made  by  this  appeal  is 
founded  exclusively  upon  the  alleged  error  of  the 
circuit  court  in  giving  judgment  for  the  defend- 
ant Adda  Kirby,  there  is  in  fact  no  such  judg- 
ment" 

Going  to  the  old  files  in  that  case,  we  find 
this  statement  in  the  abstract  of  record: 

"This  appeal  was  taken  as  to  the  interest  of 
defendant  Adda  Kirby,  only." 

The  whole  proceeding  so  shows.  No  addi- 
tional abstract  was  filed.  There  was  no 
reason  for  the  plaintiff  In  case  No.  6901  to 
disturb  the  judgment  as  to  Charles  W.  Kir- 
by, for  thus  far  it  was  in  its  favor.  Charles 
W.  Kirby  recognized  that  It  had  not 
been  disturbed  as  to  him  when  In  case  No. 
7272  he  pleaded  as  res  adjudicata  the  judg- 
ment In  case  No.  6901.  So  that  it  can  be 
said  that  there  was  a  subsisting  judgment 
against  Charles  W.  Kirby  at  the  date  of  the 
special  execution  under  which  the  sale  was 
made.  So  far  as  the  showing  made  in  the 
present  record  Is  concerned,  it  was  not  a 
void  judgment 

IV.  As  a  fact  the  sale  under  the  special 
execution  was  not  made  at  the  first  term  of 
court  after  Its  Issuance,  but  was  made  at  the 
second  term  of  the  court  after  its  Issuance. 
The  land  was  advertised  for  sale  at  the  first 
term  after  the  Issuance  of  the  special  execu- 
tion, but  the  parties  stipulated  that  the  sale 
should  be  called  off  In  view  of  a  possible 
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settlement  of  the  matter.    The  last  clause  o^ 
the  agreement  reads: 

"7.  It  is  expressly  stipulated  that  February  1, 
1914,  shall  be  fixed  as  the  limit  of  time  allowed 
for  the  performance  by  said  Adda  Kirby  and 
Charles  W.  Kirby  of  the  stipulations  herein 
made  on  their  part  to  be  performed,  and  in  the 
event  that  said  stipulations  are  not  fully  per- 
formed by  that  date,  then  the  plaintiff  has  the 
option  to  again  adyertiae  and  sell  the  interest 
of  said  Charles  W.  Kirby  in  said  real  estate, 
and  in  that  event,  the  said  Charles  W.  Kirby 
hereby  expressly  waives  his  right  of  redemption 
from  such  sale,  and  also  his  right  of  appeal,  by 
writ  of  error,  or  otherwise,  from  the  decree  in 
said  cause  rendered. 

*^ated  this  5th  day  of  December,  A.  D. 
1913." 

[S]  The  previous  portions  of  the  stipula- 
tion and  agreement  set  out  the  things  to  be 
done  by  Charles  W.  Kirby  and  Adda  Kirt^ 
to  effect  the  proposed  settlement.  This 
agreement  was  signed  by  both  Charles  W. 
Kirby  and  Adda  Kirby  and  by  counsel  for 
the  bank,  the  opposing  party.  The  parties 
are  in  poor  grace  urging  this  ppint.  But  in 
our  judgment  the  law  Is  well  settled.  The 
sale  was  not  Invalid  because  made  at  the 
second  term  of  the  court.  The  statute  con- 
templates such  a  sale.    R.  S.  1909,  §  2228. 

We  have  so  expressly  ruled.  Huff  v.  Mor- 
ton, 94  Mo.  loc.  clt.  409,  7  S.  W.  283.  See, 
also.  Lackey  v.  Lubke,  36  Mo.  loc.  cit.  122, 
and  Butler  y.  Imhoff,  238  Mo.  584,  142  S.  W. 
287.  This  contention  of  the  appellant  can- 
not be  sustained. 

V.  Whilst  neither  the  plaintiff  nor  the 
defendants  or  intervener  introduced  the  judg- 
ment under  which  the  sale  was  made,  the 
plaintiff  did  Introduce  the  special  execution, 
the  notice  of  sale,  and  the  sheriff's  deed. 
These  are  therefore  In  the  record.  This 
notice  says  that  the  sheriff  will  sell  "all  of 
the  undivided  Interest  of  the  abore-named 
defendant  Charles  W.  Kirby  in  and  to  the 
following  described  lands."  (Here  follows 
the  description  of  the  lands.)  Then  follows 
in  the  notice  the  following  paragraph: 

'*The  said  defendant  Charles  W.  Kirby  owns 
all  the  above-described  lands,  as  tenant  by  the 
entirety,  jointly  with  the  above-named  defend- 
ant Adda  Kirby,  and  the  interest  of  the  said 
defendant  Charles  W.  Kirby  in  and  to  all  the 
lands  above-described  will  be  sold  to  satisfy  a 
judgment  or  decree  of  foreclosure  rendered 
against  him  by  the  said  Knox  county  circuit 
court." 

The  execution  contains  no  such  recital,  nor 
does  the  deed  made  by  the  sheriff  contain 
such  a  recital.  The  execution  says  the  debt 
and  costs  were  declared  a  lien  upon  the 
land,  and  directs  that  the  debt  and  costs  be 
made  out  of  ^uch  land.  The  recitations  of 
the  deed  follow  those  of  the  execution.  Ap- 
pellant contends  that  this  notice  shows  that 
the  Interest  in  the  lands  sold  was  not  the 
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Interest  conveyed  by  the  deed,  as  we  gather 
their  point     •  , 

By  way  of  parenthesis  it  should  be  said 
that  the  appellant  in  the  brief  has  made  no 
formal  assignment  of  error,  but  under  the 
head  of  "Points  and  Authorities"  has  en- 
gaged in  a  running  fire  of  points,  authori- 
ties, and  arguments.  This  is  no  doubt  the 
result  of  having  counsel  from  other  states 
In  the  case.  In  fact  it  is  a  close  question  as 
to  whether  or  not  we  should  not  dismiss  the 
appeal  for  failure  to  comply  with  our  rules. 
However,  we  have  attempted  to  get  the 
points  made  as  best  we  could.  Now  grant  it 
that  this  notice  of  sale  is  irregular,  the  deed 
(which  is  regular  and  valid  upon  its  face) 
cannot  be  thus  attacRed  in  this  collateral 
proceeding.    Thus  in  24  Cyc.  p.  21,  it  is  said: 

"The  fact  that  proper  notice  of  a  judicial  sale 
has  not  been  given  is  always  a  sufficient  ground 
for  refusing  to  confirm  or  setting  aside  the  sale; 
but  according  to  the  weight  of  authority  it  is  a 
mere  irregularity  which  renders  the  sale  void- 
able only  and  not  void." 

A  voidable  sale  or  a  voidable  deed  cannot 
be  attacked  in  a  collateral  proceeding.  This 
must  be  done  in  a  direct  proceeding.  Only 
void  deeds  or  void  proceedings  are  available 
for  collateral  attacks.  The  rule  above  from 
Cyc.  has  long  been  the  rule  in  this  state.  In 
the  early  case  of  McNalr  v.  Hunt,  5  Mo.  loc. 
clt.  309,  it  is  said: 

"It  appears  from  the  cases  cited  that,  in 
Spain,  30  days'  notice  were  at  some  remote  pe- 
riod required,  and  probably  still  are,  but  for 
what  reason  the  crown  of  Spain  could  require 
30  days'  notice  to  be  given  in  this  then  colony  I 
am  unable  to  see.  But  even  if  that  were  the 
law,  I  should  say  that  the  act  of  the  sale  was 
merely  voidable,  and  could  not  be  now  question- 
ed in  a  collateral  suit." 

[7]  No  notice  could  be  much  more  defec- 
tive than  one  not  given  for  the  required  time. 
The  rule  in  the  McNair  Case  is  reannonnced 
in  Robblns  v.  Boulware,  190  Mo.  loc.  clt.  48. 
88  S.  W.  674, 109  Am.  St.  Rep.  746,  wherein  the 
McNalr  Case,  supra,  and  other  Missouri  cases 
are  cited  and  discussed.  The  result  of  the 
rule  is  that  the  deed  Is  not  void,  but  at  most 
only  voidable,  and,  being  only  voidable,  must 
be  attacked  in  a  direct  proceeding,  and  can- 
not be  attacked  In  a  collateral  proceeding. 

VI.  Another  contention  is  that,  Inasmuch 
as  the  deed  of  trust  from  the  Kirbys  to  Tay- 
lor was  not  acknowledged,  it  was  not  en- 
titled to  record,  and  Its  record  Imparted  no 
notice  to  Carder,  the  trustee  in  the  deed  of 
trust  made  by  Kirby  to  secure  alleged  -notes 
to  his  wife,  nor  notice  to  Durrett,  the  pur- 
chaser at  the  foreclosure.  This  calls  for 
further  facts.  The  deed  of  trust  from 
Charles  W.  Kirby  and  wife,  Adda  Kirby,  had 
this  certificate  thereon: 

"State  of  Illinois,  County  of  Henderson— ss.: 
On  this  20th  day  of  October,  1909,  before  me 
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personally  appeared  Charles  W.  Kirby  and  Adda 
Kirby,  hi$  wife,  to  me  known  1^  be  the  persons 
described  in,  and  who  executed  the  foregoing  in- 
strument, and  acknowledged  that  they  executed 
the  same  as  their  free  act  and  deed. 

"Witness  my  hand  and  official  seal.    My  term 

expires ,  190—.     J.  F.  McMillan,  Notary 

Public,  Henderson  County,  Illinois." 

"My  commission  expires  Feb.  14,  1913.** 

[8]  This  is  a  good  certificate,  and  regular 
upon  its  face.  It  entitled  the  instrument  to 
record.  What  aplpellant  has  in  view  Is  that 
In  case  No.  0901  the  trial  court  found  that, 
tiotwithstanding  this  certificate  of  acknowl- 
edgment, as  a  matter  of  jSact  the  notary  pub- 
lic did  not  in  fact  take  the  acknowledgment 
of  the  parties.  This  alleged  and  afterwards 
established  defect  was  hidden,  and  did  not 
appear  upon  the  instrument.  Under  the 
Missouri. rule  It  was  not  only  the  duty  of  the 
recorder  to  record  this  instrument,  which  was 
fair  upon  its  face,  but  it  (when  recorded)  Im- 
parted notice  to  subsequent  purchasers.  In 
Stevens  v.  Hampton  et  al.,  46  Mo.  loc.  clt 
408,  Judge  Bliss  thus  states  the  rule: 

"In  view,  then,  of  the  acknowledgment  as  af- 
fecting the  right  of  record  and  the  question  of 
constructive  notice,  the  following  would  seem  to 
be  a  reasonable  rule:  That  when  the  recorded 
instrument  shows  upon  its  face  that  the  ac- 
knowledgment was  taken  by  a  party,  or  party  in 
interest,  it  is '  improperly  recorded,  and  is  no 
constructive  notice ;  hut  when  it  is  fair  upon  its 
face  it  is  the  duty  of  the  register  to  receive  and 
record  iU  a^  *ts  record  operates  as  notice  not- 
ioithstandinif  there  may  be  some  hidden  defect,^* 

The  Italics  are  ours.  To  like  effect  the  rule 
is  stated  In  1  Cyc.  p.  530,  wherein  it  Is  said: 

"But  where  an  instrument  bearing  a  certifi- 
cate of  acknowledgment  or  proof  which  is  regu- 
lar upon  its  face  is  presented  to  the  recording 
officer,  it  becomes  his  duty  to  record  it,  and  the 
record  thereof  will  operate  as  constructive  no- 
tice notwithstanding  there  be  a  hidden  defect  in 
the  acknowledgment.** 

The  cases  bearing  upon  the  rule  are  col- 
lated by  the  learned  author,  and  among^  them 
is  Stevens  v.  Hampton,  46  Mo.  404,  supra. 
In  1  C.  J.  p.  773,  the  same  rule  Is  announced, 
and  a  further  collation  of  authorities  given. 
The  rule  Is  a  sensible  one.  The  recorder  of 
deeds  cannot  hold  injury  as  to  defects  not 
apparent  upon  the  face  of  the  instrument. 
It  follows  that  the  recording  of  the  deed  of 
trust  from  Klrby  and  wife  to  Taylor  was 
notice  to  the  world.  The  contention  of  ap- 
I)ellant  must  be  ruled  against  him.  He  not 
only  bought  with  notice  of  the  prior  deed  of 
trust,  but  he  bought  after  the  foreclosure  of 
Kirby's  Interest,  and  after  the  sale  to  the 
plaintiffs  herein,  and  after  plaintlff*s  deed 
was  of  record.  He  was  not  a  purchaser  with- 
out notice,  nor  was  the  trustee  from  whom 
he  bought. 

VII.  The  foregoing  cover  the  substantial 
contentions  of  appellant,  as  we  have  been 


able  to  sort  them  from  a  mass  of  Irrelevant 
matter.  From  It  all,  the  judgment  below  was 
well  founded  In  law,  and  most  certainly 
(from  the  standpoint  of  good  morals)  for 
the  right  party. 

The  conduct  of  Klrby  and  wife  has  not 
been  such  as  to  appeal  to  a  court 

The  judgment  is  affirmed. 

BLAIU,  P.  J.,  and  BOND,  J.,  concur. 


AMMBRMAN  v.  LINTON  et  al.    (No.  19736.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
July  9,  1919.) 

Appeal  from  Circuit  Court,  Knox  County; 
Charles  D.  Stewart,  Judge. 

Action  by  J.  E.  Ammerman  against  William 
Linton,  Charles  W.  Kirby,  and  Adda  Kirby, 
and  C.  W.  Durrett,  intervener.  Judgment  for 
plaintiff,  and  last-named  defendant  appeals.  Af- 
firmed. 

J.  C.  Dorian,  of  Edina,  and  Boyd  &  McKin- 
ley,  of  Keokuk,  Iowa,  for  appellant. 

W.  C.  Ivins,  of  Stronghurst,  111.,  and  F.  H. 
McCuUough,  of  Edina,  for  respondent. 

GRAVES,  J.  The  facts  in  this  case  are  iden- 
tical with  the  facts  in  Ammerman,  Respondent, 
V.  Linton  et  al..  Defendants,  Durrett,  Inter- 
vener, Appellant,  No.  19735,  214  S.  W.  170, 
just  handed  down.  For  the  reasons  given  in 
that  case,  the  judgment  in  this  case  should  be 
affirmed.    It  is  so  ordered. 

BLAIR,  P.  J.,  and  BOND,  J.,  concur. 


•ammerman  v.  LINTON  et  al.    (No.  19737.) 

(Supreme  Court  of  Missouri,   Division  No.  1. 
July  9,  1919.) 

Appeal  from  Circuit  Court,  Knox  County; 
Charles  D.  Stewart,  Judge. 

Action  by  J.  E.  Ammerman  against  William 
Linton  and  others,  C.  W.  Durrett  intervening. 
From  an  adverse  judgment,  defendant  Charles 
W.  Kirby  appeals.    Affirmed. 

J.  C.  Dorian,  of  Edina,  and  O'Harras,  Wood 
&  Walker,  of  Keokuk,  Iowa,  for  appellant 
Kirby. 

W.  C.  Ivins,  of  Stronghurst,  111.,  and  F.  H. 
McCuUough,  of  Edina,  for  respondent. 

GRAVES,  J.  The  facts  in  this  case  are  iden- 
tical with  the  facts  in  Ammerman,  Respondent, 
V.  Linton  et  al..  Defendants,  Durrett,  Inter- 
vener, Appellant,  No.  19735,  214  S.  W.  170,  just 
handed  down.  For  the  reasons  given  in  that 
case  the  judgment  in  this  case  should  be  affirm- 
ed.   It  is  so  ordered. 

BLAIR,  P.  J.,  and  BOND,  J.,  concur. 
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BUSH  V.  KANSAS  CITY  LIFE  INS.  CO.  et 
al.     (No.  19501.) 


(Supreme  Court  of  Missouri,  Division  No, 
June  2,  1919.     Motion  for  Rehearing 
Denied  July  9,  1919.) 


1. 


1.  Appeal  and  Esbob   «=»847(1)  —  Review 
—Equity  Case. 

Where  defendant  insurance  company  paid 
the  amount  due  on  a  policy  into  court,  and  the 
variouB  claimants  were  required  to  interplead, 
the  proceeding  is  an  equitable  one,  and  the  case 
ahoald  on  appeal  be  so  disposed  of. 

2.  Insurance      «s>591  —  Life  Policy  fob 
Benefit  of  Cbeditob. 

Where  insured  procured  a  life  policy  pay- 
able to  his  creditor  as  his  financial  interest 
might  appear,  and,  though  the  creditor  had  al- 
ready taken  out  a  policy  on  insured's  life,  in- 
duced the  creditor  to  pay  premium  on  the  poli- 
cy, *e/<f,  that  as  the  policy  taken  out.  by  the 
creditor  would  not  be  sufficient  security,  the 
payment  of  premiums  as  well  as  the  interest  on 
the  debt  constantly  increasing  the  amount  of 
the  indebtedness,  the  creditor  acquired  a  vested 
interest  in  the  policy  procured  by  insured,  of 
which  insured  could  not,  by  directing  a  change 
of  beneficiary,  deprive  him ;  and  hence  on  death 
of  insured,  though  he  had  changed  the  policy 
so  as  to  make  his  wife  beneficiary,  the  creditor 
is  entitled  to  recover  in  so  far  as  the  proceeds 
of  the  first  policy  did  not  discharge  the  indebt- 
edness. 

3.  Limitation  of  Actions     ^s>167~Bab  of 
Debt  as  Affectino  Policy  Given  as  Se- 

CUBITY. 

Though  a  note  given  by  insured  was  barred 
by  limitations,  yet  where  insured  had  procured 
a  life  policy  as  security  for  his  creditor  and  in- 
duced the  latter  to  pay  premium,  held,  that  the 
creditor's  right  to  recover  on  the  policy  was 
not  barred. 

4.  Insubancb      ^=»591  —  Life  Policy  fob 
Benefit  of  Cbeditob. 

Where  a  life  policy  stated  that  it  was  for 
the  benefit  of  a  creditor  of  the  insured  aa  his 
financial  interest  might  appear,  it  was  unnec- 
essary that  the  creditor  have  possession  of  the 
policy  in  order  to  preserve  his  rights;  and 
whatever  change  the  insured  might  attempt  to 
make  in  respect  to  the  beneficiary  was  subject, 
to  the  financial  interest  of  the  creditor  as  it 
might  appear. 

Appeal  from  Circuit  Ck)urt,  Jackson  Coun- 
ty ;  Harris  Bobinson,  Judge. 

Action  by  Samuel  D.  Bush  against  .the 
Kansas  City  Life  Insurance  Company,  which 
filed  its  application  to  compel  various  claim- 
ants to  the  proceeds  of  a  policy  to  interplead, 
whereupon  Frances  Baker  Olds  and  others 
and  Samuel  D.  Bush  filed  their  several  inter- 
pleas.  From  a  Judgment  for  plaintiff,  Bush, 
Frances  Baker  Olds  and  other  interpleader's 
appeal.  Reversed  and  remanded,  Mth.  direc- 
tions. 


(214  8.W.) 

Counsel  for  the  parties  to  this  action,  in 
their  respective  briefs,  have  accused  each 
other  of  misstating  the  facts  to  such  an  ex- 
tent that  we  have  been  compelled  to  resort 
to  the  record  in  order  to  determine  what  is 
disclosed  therein.  As  this  is  an  equitable  pro- 
ceeding in  which  the  duty  devolves  upon 
us  to  pass  upon  the  facts,  we  will  state  our 
own  views  without  extensively  quoting  or 
setting  out  the  testimony  given  at  the  trial. 

This  is  a  controversy  over  the  sum  of  |13,- 
881.98  paid  into  court  by  the  Kansas  City 
Life  Insurance  Company,  a  Missouri  corpora- 
tion, as  the  proceeds  of  a  policy  of  insurance 
for  $15,000,  dated  December  26,  1907,  on  the 
life  of  Frederick  0.  Olds,  deceased.  The 
contestants  are  Samuel  D.  Bush,  interpleader, 
on  the  one  side,  and  Frances  Baker  Olds, 
Farmers'  &  Merchants'  National  Bank  of 
Abilene,  Tex.,  and  Henry  James,  interplead- 
ers, on  the  other  side.  During  the  period 
covered  by.  this  controversy,  Samuel  D.  Bush, 
the  respondent,  was  a  resident  of  Boston, 
Mass.,  and  was  there  engaged  in  the  busi- 
ness of  exporting  cotton.  A  corporation  or- 
ganized under  the  laws  of  Texas,  called  the 
Bush  &  Witherspoon*  Company  located  at 
Waco,  Tex.,  was  likewise  engaged  in  the  ex- 
porting of  cotton.  Samuel  D.  Bush  was  the 
president  of  the  Texas  Company  and  owned 
$25,000  worth  of  the  $60,000  capital  stock 
of  s^id  company.  Arthur  B.  Brown,  of  Bos- 
ton, was  secretary  of  said  company,  and 
was  a  partner  of  Samuel  D.  Bush  in  Boston. 
He  was  also  the  business  manager  for  re- 
spondent. T.  F.  Bush  was  the  nephew  of 
respondent,  and  was  the  vice  president  of  the 
Texas  company.  Frederick  C.  Olds  was 
treasurer  of  the  above  company. 

It  appears  from  the  testimony  that  in  shar- 
ing the  losses,  on  September  15,  1908,  T.  F. 
Bush  was  charged  t)n  the  books  of  said  com- 
pany with  a  loss  of  85  per  cent. ;  that  Freder- 
ick C.  Olds  was  charged  with  a  loss  of  30  per 
cent.;  that  T.  C.  Witherspoon  was  charged 
with  a  loss  of  10  per  cent;  and  Samuel  D. 
Bush  &  Co.  charged  with  a  loss  of  25  per  cent. 
There  was  no  account  kept  on  the  books  of 
the  Texas  Company  in  the  name  of  S.  D. 
Bush,  but  they  were  kept  as  S.  D.  Bush  &  Co. 
T.  F.  Bush  resided  at  Waco,  Tex.,  and  had 
charge  of  the  business  there.  He  personally 
represented  S.  D.  Bush  in  bis  Texas  transac- 
tions. 

Frederick  C.  Olds'  connection  with  the 
above  company  terminated  with  the  cotton 
season  of  1907-08.  Olds  had  full  authority 
to  draw  money  from  time  to  time  and  to  sign 
checks  therefor.  The  evidence  tends  to  show 
that  at  the  end  of  the  cotton  season  for  1907, 
Olds,  on  account  of  money  drawn  from  the 
company,  was  indebted  thereto  to  the  extent 
of  about  $54,697.56.  Olds  executed  to  Sam- 
uel D.  Bush,  on  September  19,  1907,  a  de- 
mand note,  at  Waco,  Tex.,  for  $15,000,  pay- 
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able  to  the  order  of  said  Bush  at  a  bank  in 
Waco,  Tex.,  with  interest  at  the  rate  of  6 
per  cent,  per  annum  until  paid.  Olds  also 
executed  a  note  to  T.  F.  Bush  for  $10,000, 
and  a  note  to  T.  G.  Witherspoon,  another 
officer  of  the  company,  for  $5,000.  The  ac- 
count of  Olds  on  the  books  of  the  company 
was  credited  with  $22,500  from  the  estimated 
profits  of  the  business  for  that  year.  This 
left  a  book  balance  against  Olds  of  about  $2,- 
197.56.  T.  F.  Bush,  as  shown  by  the  evidence, 
was  indebted  to  'Olds  in  the  sum  of  about 
$6,600.  The  note  from  Olds  to  T.  F.  Bush 
was  indorsed  to  Samuel  D.  Bush  in  1908. 

Mr.  A.  E.  Brown  testified,  in  respect  to  this 
note,  as  follows: 

"Q.  Olds  owed  Tom  Bush  a  note  for  $10,000, 
personally,  did  he  not,  at  that  time?  A.  He 
gave  his  note  for  it. 

"Q.  Later  on  in  1908  that  note  was  trans- 
ferred to  8,  D.  Bush  by  indorsement,  was  it 
notf    A.  Yes,  sir:*     (Italics  ours.) 

The  Witherspoon  note  for  $5,000  was  in- 
dorsed to  S.  D.  Bush,  but  the  record  disclos- 
es that  it  was  previously  paid  in  a  settlement 
between  Olds  and  Witherspoon. 

On  accottnt  of  the  $15,000  note  aforesaid 
from  Olds  to  Samuel  D.  Bush,  and  in  view 
of  the  indebtedness  of  Olds,  it  ,was  agreed 
that  insurance  should  be  takin  out  on  his 
life,  in  favor  of  Samuel  D.  Bush,  to  secure 
the  $15,000  note  aforesaid.  In  March.  1908, 
S.  p.  Bush  took  out  a  policy  for  $15,000  on 
the  life  of  Frederick  C.  Olds,  in  a  New  Eng- 
land company,  payable  to  himself,  as  a  credi- 
tor of  Olds,  to  secure  the  above  note  of  $15,- 
000.  After  the  death  of  Frederick  C.  Olds, 
which  occurred  at  Abilene,  Tex.,  on  December 
21,  1913.  Samuel  D.  Bush  collected  and  re- 
tained the  $15,000  due  on  said  New  England 
policy. 

On  December  11,  1907,  Frederick  C.  Olds 
executed  a  formal  written  application^  at 
Waco,  Tex.,  addressed  to  the  Kansas  City 
Life  Insurance  Company,  for  a  $15,000  poli- 
cy for  the  benefit  of  S.  D.  Bush,  a  creditor,  at 
Boston,  Mass.,  as  his  financial  interest  might 
appear.  At  the  time  this  application  was 
made,  it  was  intended  to  procure  a  policy  as 
security  for  the  $15,000  note  aforesaid.  The 
above  application  was  accepted  by  the  Kan- 
sas City  Company  and  on  December  26,  1907, 
it  issued  the  policy  in  controversy  herein,  on 
the  life  of  F.  C.  Olds,  for  $15,000,  payable,  in 
the  event  of  death  of  Olds,  to  Samuel  D. 
Bush,  as  his  financial  interest  might  appear. 
Said  policy  was  numbered  35699.  The  sixth 
and  ninth  clauses  of  same  read  as  follows: 

*'6.  This  policy  is  issued  with  the  understand- 
ing that  with  the  consent  of  the  company  the 
insured  may  assign  same  or  change  the  benefi- 
ciary to  any  person  authorized  by  law,  by  filing 
with  the  company  a  written  request  therefor. 
Sucli  change  will  take  effect  upon  its  acceptance 
by  the  company  and  the  indorsement  of  the 
same  upon  this  policy  by  the  president  or  secre- 


tary. The  claims  of  any  assignee  when  the  as- 
signment has  been  thus  made  shall  be  subject 
to  proof  of  interest,  and  the  company  will  as- 
sume no  responsibility  as  to  the  validity  of  any 
assignment." 

"9.  Tfte  insured  may,  without  the  consent  of 
the  beneficiary,  receive  any  benefit  hereunder 
and  exercise  every  right  and  enjoy  every  privi- 
lege conferred  upon  the  insured  in  or  by  this 
policy." 

At  the  date  of  the  trial  below,  there  ap- 
peared on  the  back  of  said  policy  the  fol- 
lowing: 

"I,  Frederick  C.  Olds,  the  within  insured  un- 
der policy  No.  35699,  with  the  approval  of  the 
Kansas  City  Life  Insurance  Company,  hereby 
change  the  beneficiary  of  my  said  policy  from 

S.  D.  Bush,  my ,  to  Mrs.  Frances'  Baker 

Olds,  my  wife. 

"Witness  my  hand  at  Abilene,  state  of  Texas, 
this  April  15th  day  of  April,  1910. 

"[Signed]    F.  C.  Olds. 
"Witness:  V.  M.  GUlette. 
"N.  L.  Ware." 

On  December  19,  1907,  Frederick  C.  Olds, 

after  making  the  application  to  the  Kansas 

City  Company  on  December  11,  1907,  wrote 

Samuel  D.  Bush  at  Boston,  Mass.,  and  called 

I  his  attention  to  several  policies  in  the  Kan- 

I  sas  City  company  which  he  had  under  con- 

I  sideration,  and  said  in  case  he  took  one  of 

I  said  policies  he  would  make  it  payable  to 

Samuel  D.  Bush  and  send  him  the  policy. 

I  The  premium  on  the  first-named  policy  was 

$502.80,  which  was  the  first  premium  due  on 

the  policy  in  controversy.     He  asked  S.  D. 

Bush,  in  this  letter,  to  let  him  know  what  his ' 

wishes  were. 

It  is  plain  from  the  record  that  when  the 
above  correspondence  took  place  Olds  was  on- 
ly intending  to  take  out  the  one  policy  for 
$15,000,  to  secure  the  Bush  note  for  $15,000. 
Samuel  D.  Bush  testified,  in  respect  to 
above  matter,  as  follows: 

"Q.  Why  did  you  take  out  the  New  England 

policy  ?    A.  I  took  out  the  New  England  policy 

first  because  I  did  not  care  to  send  too  much 

money  after  bad,  but  after  Mr.  Brown  went  to 

Texas   and   satisfied   himself  the  Kansas   City 

i  company  was  a  good  company  I  decided  to  in- 

]  crease  my  security  by  taking  out  the  Kansas 

.  City   policy   in   addition   to  the  New    England 

I  policy.     No  premiums   had   been   paid   on   the 

Kansas  City  policy,  bat  Olds  said  he  could  take 

I  out  the  policy  if  I  would  pay  the  premium. 

"Q.  When    was    this?      A.  May,    1908,    Mr. 

Brown  said,  *We  will  take  another  chance ;    we 

I  will   take   out  another  policy  in   addition,'   so 

j  Brown  authorized  Bush  &  Witherspoon  to  pay 

I  the  premium  of  $500,  which  was  paid;    then 

we  had  these  two  policies." 

The  alleged  conversation  with  Olds  above 
meutioned  was  purely  hearsay,  as  Samuel  D. 
Bush  was  not  in  Texas  in  1908.  He  was 
doubtless  repeating  that  which  Brown  told 
him  had  occurred. 

While  there  is  some  dispute  over  the  facts, 
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we  are  satisfied  from  the  evidence  that  the 
Kansas  City  policy  was  delivered  to  Freder- 
ick C.  Olds  during  fhe  year  1907,  and  that 
the  note  of  the  latter  had  been  executed  for 
the  first  premium.  The  Kansas  City  Life 
Insurance  Company,  In  Its  answer  herein,  al- 
leges: 

^Thai  said  insurance  policy  was  delivered  by 
this  defendant  to  the  said  Frederick  C.  Olds, 
and  has  never  been,  and  is  not  now,  in  the  pos- 
session of  the  plairvtiff  herein,  the  said  Samuel 

D.  Bush.    •    ♦    •"    (Italics  ours.) 

In  the  interplea  herein  of  Samuel  D.  Bush, 
it  is  averred: 

"This  policy  of  insurance  so  executed  by  Kan- 
sas City  Life  Insurance  Company  and  so  deliv' 
ered  to  said  Frederick  C,  Olds  expressly  stipu- 
lated that  the  written  application  for  said  poli- 
cy of  insurance  was  made  a  part  of  said  policy 
or  contract  of  insurance.*'    (Italics  ours.) 

T.  F.  Bush  testified  that  In  May,  1908,  Olds 
told  him  he  had  a  policy  with  the  Kansas 
City  Life  Insurance  Company  for  which  he 
had  given  a  note  to  the  agent  at  Waco,  and 
he  wanted  to  know  If  Bush  and  associates 
would  pay  the  premium  In  order  that  he 
might  secure  the  Insurance' to  reimburse  Mr. 
S.  D.  Bush. 

Coleman,  the  bookkeeper  for  Bush  &  Wlth- 
erspoon  Company,  testlJQed  that  he  got  the 
Kansas  City  policy  out  of  his  private  drawer 
in  the  safe  and  gave  it  to  Olds,  because  the 
latter  was  the  treasurer. of  the  company  and 
witness  thought  he  was  entitled  to  it,  as  he 
did  not  know  anything  about  the  insurance 
at  that  time.  Coleman,  however,  could  not 
tell  who  delivered  him  the  policy  or  how  he 
came  into  possession  of  same. 

Olds  was  dead  at  the  time  of  trial,  and  his 
former  associates  were  witnesses  In  favor 
of  respondent,  'phat  is  to  say,  Samuel  D. 
Bush  testified  by  deposition;   T.  F.  Bush,  A. 

E.  Brown,  and  Coleman  testified  In  the  cause ; 
yet  none  of  them  disclose  that  Samuel  D. 
Bush  was  ever  In  possession  of  the  policy 
to  controversy,  at  any  time,  under  a  claim 
of  ownership  or  right  of  possession. 

Both  from  the  pleadings  and  evidence,  we 
are  satisfied  that  Frederick  C,  Olds  received 
the  Kansas  City  policy  from  the  company  In 
Texas  and  that  he  retained  the  legal  posses- 
sion of  same,  as  between  himself  and  Samuel 
I>.  Bush.  In  our  opinion,  the  evidence  fair- 
ly shows  that  Samuel  D.  Bush,  in  1907,  de- 
clined to  accept  the  Kansas  City  policy  on 
the  life  of  Olds;  that  he  had  one  taken  out 
fn  March.  1908,  on  the  life  of  Olds  for  $15,- 
OOO  in  his  own  favor,  to  secure  the  $15,000 
note  aforesaid;  and  that. he  collected  the 
amount  due  on  the  New  England  policy  after 
the  death  of  Olds. 

In  May,  1908,  after  Brown  went  from  Bos- 
ton to  Texas, 'he  learned  that  the  Kansas 
City  company  was  all  right.  At  that  time, 
the  only  Indebtedness  held  by  Samuel  D. 
214  S.W.-12 


Bush  against  Olds  was  the  $15,000  note  here- 
tofore described,  executed  In  September,  1907. 
While  Brown  was  In  Texas,  In  ^ay,  1908, 
Olds  informed  Brown  and  T.  F.  Bush  that  he 
was  expecting  to  be  sick  and  would  like  to 
keep  alive  the  Kansas  City  policy,  but  an- 
nounced that  he  was  not  able  to  pay  the  pre- 
mium. He  requested  these  gentlemen  to  pay 
the  premium,  and  agreed  that  the  policy  In 
the  Kansas  City  company  should  reimburse 
Mr.  S.  D.  Bush  for  the  indebtedness  which 
he  held  against  Olds.  As  heretofore  stated, 
the  only  Indebtedness  from  Olds  to  S.  D. 
Bush,  at  this  time,  was  represented  by  the 
$15,000  not  aforesaid.  Brown  and  T.  V. 
Bush  finally  agreed  to  pay  the  premium  then 
due,  and  accordingly  the  Bush  &  Wither- 
spoon  Company  paid  the  first  premium  of 
$502.80  on  the  Kansas  City  policy  for  Olds, 
and  charged  the  same  to  Olds  on  the  books 
of  the  company. 

It  appears  from  the  evidence  that  Samuel 
D.  Bush  &  Co.  paid  the  second  premium  of 
$502.80  on  the  Kansas  City  policy.  The  last 
two  premiums  due  on  the  policy  preceding  the 
death  of  Olds  were  not  paid,  but  were  de- 
ducted by  the  Insurance  company  from  the 
face  of  the  policy,  and  the  remainder  paid 
into  court  The  other  premiums,  so  far  as 
we  are  advised,  were  taken  care  of  by  Olds. 

We  are  satisfied  from  the  evidence  that 
when  Brown  landed  in  Waco,  Tex.,  in  May, 
1908,  Frederick  C.  Olds  was  only  indebted  to 
Samuel  D.  Bush  to  the  extent  of  the  $15,000 
note  secured  by  the  New  England  policy,  and 
that  Samuel  D.  Bush  never.  Individually,  up 
to  that  time,  furnished  any  money  oi;  funds 
to  Olds,  aside  from  said  $15,000  note. 

We  find  from  the  evidence  that  the  $10,- 
000  note  from  Olds  to  T.  F.  Bush,  dated  Sep- 
tember 19,  1907,  was  not  assigned  to  Samuel 
D.  Bush  until  1908,  some  time  after  the  Kan- 
sas City  policy  had  been  Issued  and  delivered 
to  Olds.  This  $10,000  note  was  not  for  mon- 
ey loaned  by  Samuel  D.  Bush,  but  was  exe- 
cuted by  Olds  on  account  of  advancements 
from  the  Bush  ft  Witherspoon  Company. 

The  note  for  $10,428.08,  dated  September 
15,  1909,  represented  a  debt  due  from  Olds  to 
the  Bush  &  Witherspoon  Company,  and  was 
executed  long  after  the  Kansas  City  policy 
was  delivered  to  Olds.  S.  D.  Bush,  In  a 
letter  dated  February  9,  1909,  to  the  Kansas 
City  Life  Insurance  Company,  among  other 
things,  said: 

"This  policy  was  taken  out  with  my  name  as 
beneficiary  as  security  against  a  loan  to  Mr. 
Olds."     (Italics  ours.) 

Appellants  Frances  Baker  Olds  and  others, 
as  interpleaders,  offered  testimony  tending  to 
support  the  allegations  of  their  Interplea, 
which  will  be  considered  later. 

The  trial  court  found  the  issues  in  favor  of 
respondent  and  entered  a  decree  according- 
ly. Such  other  facts  as  may  be  necessary, 
will  be  considered  in  the  opinion. 
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Appellants  filed  their  motion  for  a  new 
trial,  which  was  overruled,  and  the  cause 
duly  appealed  by  them  to  this  court. 

A.  H.  Kirby,  of  Ft.  Worth,  Tex.,  and  J.  G. 
Hutchison  and  Wm.  T.  Jamison,  both  of  Kan- 
sas City,  for  appellants. 

Rozzelle,  Vineyard,  Thacher  &  Boys  and 
James  K.  Houghton,  all  of  Kansas  City  (J.  D. 
Williamson,  of  Waco,  Tex.,  of  counsel),  for  re- 
spondent 

RAILBY,  C.  (after  stating  the  facts  as 
above).  [1]  I.  This  is  an  equitable  proceed- 
ing, and  the  case  should  be  disposed  of  ac- 
cordingly. Hayden's  Ex'rs  v.  Marmaduke, 
19  Mo.  403;  Sampson  v.  Mitchell,  125  Mo. 
loc.  cit.  226,  227,  28  S.  W.  768;  Litfle  v. 
Union  Trust  Co.,  197  Mo.  281,  94  S.  W.  890 ; 
Lindsay  v.  Hotchkiss,  195  Mo.  App.  loc.  cit 
668,  569,  193  S.  W.  902;  McGinn  v.  Bank, 
178  Mo.  App.  loc.  cit  356,  166  S.  W.  345; 
Borchers  y.  Barckers,  158  Mo.  App.  267,  138 
S.  W.  555;  Novinger  Bank  v.  St  Louis 
Union  Trust  Co.,  196  Mo.  App.  335,  189  S.  W. 
loc.  cit  828;  Michigan  Trust  Co.  v.  McNa- 
mara,  165  Mich,  loa  dt  203,  204,  130  N.  W. 
653,  37  L.  R.  A.  (N.  S.)  986;  15  Ruling  Case 
Law,  §  19,  p.  237. 

[2]  II.  It  is  contended  by  appellants  that 
Samuel  D.  Bush  had  no  vested  rights,  under 
the  Kansas  City  policy,  at  the  time  of  Olds* 
death.  In  order  to  determine  this  question, 
it  will  be  necessary  to  refer  to  the  facts. 

Frederick  C.  Olds,  on  September  19,  1907, 
executed  to  Samuel  D.  Bush  a  note  for 
$15,000,  payable  on  demand,  with  interest 
thereon  at  the  rate  of  6  per  cent,  per  annum 
until  paid.  This  note  was  secured  by  the 
New  England  policy  taken  out  in  March, 
1908,  for  $15,000,  in  favor  of  Samuel  D. 
Bush.  The  interest  on  above  note  amounted 
annually  to  $900.  The  premium  on  the  New 
England  policy  was  $200  per  annum.  Con- 
sidering the  interest  on  said  note  and  the 
annual  premiums  on  the  New  England  poli- 
cy, it  was  evidently  manifest  to  Samuel  D. 
Bush,  in  the  spring  of  1908,  that  the  New 
England  policy  would  soon  be  inadequate 
security  for  said  note  and  the  annual  pre- 
miums required  to  be  paid  to  keep  the  policy 
in  force. 

In  May,  1908,  Frederick  C.  Olds  had  been 
advised  that  he  was  a  very  sick  man,  and 
was  given  to  understand  that  it  was  neces- 
sary for  him  to  retire  from  business.  He 
had  procured  the  Kansas  City  policy  by  the 
execution  of  his  note  for  the  first  premium, 
amounting  to  $50^.80.  This  note  was  ap- 
proaching maturity,  and  it  was  necessary 
for  Olds,  who  was  then  evidently  In  financial 
straits,  to  make  some  provision  for  having 
this  premium  paid  and  the  life  of  the  policy 
maintained.  He  accordingly  met  with  T.  S. 
Bush  and  A.  E.  Brown  at  Waco,  Tex.,  in 
May,  1908,  and  explained  to  them  his  finan- 
cial condition.    The  result  of  the  Interview 


which  then  occurred  culminated  in  an  agree- 
ment with  Brown,  as  the  representative  of 
S.  D.  Bush,  to  have  the  first  premium  paid 
by  the  Bush  &  Witherspoon  Company,  and 
Olds  charged  with  same  on  the  books  of 
said  company.  It  was  further  agreed  that 
Samuel  D.  Bush  &  Co.  should  pay  the  second 
premium  due  on  the  Kansas  City  policy. 
These  parties  mutually  agreed  that,  in  con- 
sideration of  the  payment  of  tlmse  two  pre- 
miums to  the  Kansas  City  Company,  the 
policy  in  the  latter  company  should  stand 
as  security  for  the  indebtedness  due  from 
Frederick  Olds  to  Samuel  D.  Bush.  There- 
upon the  Bush  &  Witherspoon  Company 
took  up  the  first  premium  due  on  the  Kansas 
City  policy  and  charged  Olds  with  same  on 
the  books  aforesaid.  Samuel  D.  Bush  & 
Co.  paid  the  second  premium  amounting  to 
$502.80,  in  accordance  with  said  agreement. 
It  is  evident  that  Olds  would  have  dropped 
the  Kansas  City,  policy,  had .  it  not  been  for 
the  agreement  heretofore  mentioned,  for  in 
his  letter  to  T.  F.  Bush,  dated  December  16, 
1908,  he  said:  « 

"If  I  were  carrying  this  policy  myself,  1 
would  drop  same,  on  account  of  not  being  able 
to  carry  so  much  insurance.  Therefore  it  will 
be  impossible  for  me  to  pay  these  premiums, 
but,  later  on,  I  probably  can." 

Samuel  D.  Bush  Was  under  no  obligation 
to  pay  the  premium  on  the  Kansas  City  poli- 
cy, except  under  the  agreement  aforesaid, 
that  if  the  same  were  paid  the  Kansas  City 
policy  should  stand  as  security  for  the  in- 
debtedness due  from  Olds  to  Samuel  D. 
Bush.  On  this  state  of  facts,  we  hold  that 
Samuel  D.  Bush  was  a  creditor  of  Olds,  under 
such  circumstances  as  gave  him  a  vested  in- 
terest in  the  policy  which  could  not  be  de- 
stroyed by  any  act  of  Olds.  The  policy  was 
payable  on  its  face  to  Samuel  D.  Bush,  a 
creditor,  as  his  interest  might  appear.  Hence 
whoever  acquired  the  policy,  in  any  manner, 
was  bound  to  take  notice  of  the  rights  of  S. 
D.  Bush  called  for  by  said  policy. 

We  do  not  agree,  therefore,  with  counsel 
for  appellants,  that  S.  D.  Bush  did  not  have 
a  vested  interest  in  said  policy  to  secure 
the  $15,000  note  aforesaid,  and  the  premiums 
which  he  paid  on  both  of  said  policies- 
Masonic  Ben.  Ass'n  v.  Bunch,  109  Mo.  loc. 
cit.  580,  19  S.  W.  25;  Wells  v.  Mutual  Bene- 
fit Ass'n,  126  Mo.  loc.  cit.  638,  29  S.  W.  607 ; 
United  States  Casualty  Co.  v.  Kacer,  169  Mo. 
loc  cit.  312-315,  69  S.  W.  370,  58  Lu  R.  A. 
430,  92  Am.  St.  Rep.  641;  Blum  v.  New 
York  Ins.  Co.,  197  Mo.  513,  95  S.  W.  317,  8 
L.  R.  A,  (N.  S.)  923,  7  Ann.  Cas.  1021 ;  Mc- 
Kinney  v.  Insuriance  Co.,  270  Mo.  loa  cit. 
312-315,  193  S.  W.  564;  Bank  v.  Hume,  128 
U.  S.  loc.  cit  206,  9  Sup.  Ct.  41,  32  I..  Ed. 
370;  3  Am.  &  EJng.  Ency.  of  Law  (2d  Ed.) 
p.  980.  If  the  insured  could  nullify  his  own 
contract,  under  which  he  obtained  financial 
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assistance,  by  changing  the  beneficiary,  un- 
der the  circumstances  of  this  case,  it  would 
practically  destroy  the  commercial  value  of 
an  insurance  policy  as  security. 

[3]  III.  It  is  contended  by  appellants  that 
the  $15,000  note  from  Olds  to  Samuel  t>. 
Bush,  which  was  secured  by  above  policy 
of  insurance,  was  barred  by  the  Texas  four 
years'  statute  of  limitations  before  the  death 
of  Olds,  and  that  the  widow  of  the  latter 
could  rely  upon  said  statute  as  a  bar  to 
respondent's  right  to  recover  the  fund  in 
controversy,  or  any  part  thereof. 

This  is  not  a  suit  on  the  $15,000  note,  and 
we  are  not  advised  that  there  is  any  statute 
In  Texas  which  would  cut  off  the  right  of 
Samuel  D.  Bush,  as  a  creditor,  to  protect 
his  financial  interest  tn  the  Kansas  City 
policy  to  the  extent  of  his  debt,  interest, 
and  the  premiums  paid  by  him,  even  if  a 
right  of  action  had  become  foreclosed  by  the 
Texas  statutes  in  the  lifetime  of  Olds  on 
the  original  note. 

In  Harde  v.  Germaiiia  Life  Ins.  Co.  (Tex. 
Civ.  App.)  153  S.  W.  loc.  cit  669,  offered  in 
evidence  by  respondent,  the  Court  of  Civil 
Appeals  of  Texas  in  discussing  this  subject, 
said: 

"This  interest  in  the  policy  became  payable 
to  House  only  when  the  policy  became  payable ; 
and  the  original  indebtedness  having  been  merg- 
ed into  the  policy  and  becoming  a  part  thereof, 
which  could  only  be  paid  when  the  policy  was 
payable,  it  would  follow  that  limitation  would 
not  run  against  the  original  indebtedness.  lim- 
itation would  commence  to  run  only  after  the 
cause  of  action  accrued  upon  the  policy." 

On  page  670,  the  court  further  observed: 

"The  plea  of  limitation,  being  one  affecting 
the  remedy  only,  could  not  be  urged  as  a  bar 
to  the  appellant's  rights  to  recover  of  the  in- 
surance company  the  amount  due  them. 
*  •  *  The  authorities  hold  that  until  the 
pasrment  of  the  debt  secured  thereby  the  appel- 
lant has  no  title  to  the  policy,  and  the  fact 
that  the  remedy  to  recover  the  debt  was  barred 
by  limitation  did  not  in  any  manner  destroy  the 
debt  itself,  nor  does  it  prevent  the  holders  of 
the  policy  from  enforcing  their  rights  there- 
under." 

In  the  absence  of  some  statute  regulating 
the  question,  the  decided  weight  of  author- 
ity is  with  the  Court  of  Appeals  in  its  an- 
nouncement of  the  law,  supra.  Conway  v. 
Caswell,  121-  Ga.  254,  48  S.  B.  956,  2  Ann. 
Cas.  269;  Townsend  v.  Tyndale,  165  Mass. 
293,  43  N.  E.  107,  52  Am.  St.  Rep.  513;  In- 
surance Co.  V.  Dunscomb,  108.  Tenn.  724,  69 
S.  W.  345,  58  L.  R.  A.  694,  91  Am.  St.  Rep. 
769;  Pollock's  Adm'r  v.  Smith,  107  Ky.  loc. 
cit.  512,  54  S.  W.  740;   Curtiss  v.  MtnsL  Life 


Mueller,  176  Mo.  loc.  dt.  196,  75  S.  W.  606; 
Insurance  Co.  v.  Kansas  City  Bank,  121  Mo. 
App.  loc.  cit.  489,  97  S.  W.  195;  Miller  v. 
Miller,  169  Mo.  App.  loc.  cit  438,  155  S.  W. 
76.  We  accordingly  hold  that  respondent's 
right  to  recover  his  Interest  in  the  fund  in 
controversy  is  not  barred  by  the  four  years' 
limitation  law  of  Texas. 

[4]  IV.  In  view  of  the  conclusion  which 
we  have  heretofore, reached  in  regard  to  the 
facts,  it  was  not  necessary  that  Samuel  D. 
Bush  should  have  held  possession  of  the 
Kansas  City  policy  in  order  to  preserve  his 
rights  as  a  creditor  of  Olds.  Knights  of 
Pythias  v.  Ferrell,  83  Kan.  491,  112  Pac. 
155,  33  L.  R.  A.  (N.  S.)  777;  New  York  Life 
Ins.  Co.  V.  Ireland  (Tex.)  17  S.  W.  617,  14 
Lu  R.  A.  278.  Whatever  change  Frederick 
C.  Olds  may  have  attempted  to  make  in  re- 
spect to  the  beneficiary  of  the  Kansas  City 
policy  was  subject  to  the  financial  interest 
of  Samuel  D.  Bush,  as  it  might  thereafter 
appear.  No  one  could  deal  with  the  policy 
without  being  advised  of  the  fact  that  Bush 
was  a  creditor  of  Olds,  and  that,  as  such, 
he  had  an  Interest  in  the  policy  which  could 
not  be  destroyed,  if  founded  upon  a  valid 
consideration.  In  this  view  of  the  case,  it 
was  immaterial  whether  the  policy  was  re- 
tained Ay  Olds  or  held  by  some  one  else 
for  the  benefit  of  the  parties  interested. 

V.  Counsel  for  the  respective  parties  have 
formulated  many  propositions,  and  have 
cited  an  array  of  authorities  in  support  of 
their  respective  contentions.  We  have  read 
the  record  in  this  case  carefully  twice,  and 
have  likewise  examined  the  briefs  and  au- 
thorities cited.  According  to  our  conception 
of  the  facts,  we  do  not  deem  it  necessary  to 
extend  the  opinion  further,  except  to  desig- 
nate the  conclusion  which  we  have  reached 
in  respect  to  the  rights  of  the  Interpleaders 
herein. 

The  $15,000  note  from  Olds  to  Bush,  dated 
September  19,  1907,  bore  interest  from  date 
at  the  rate  of  6  per  cent,  per  annum.  Fred- 
erick C.  Olds  died  December  21,  1913.  The 
interest  on  above  note  .at  the  time  of  Olds' 
death  amounted  to  $5,627.50.  It  appears 
from  the  evidence  that  Samuel  D.  Bush 
paid  the  six  annual  premiums  on  the  New 
Ekigland  policy,  amounting  to  $1,200.  The 
accumulated  interest  on  the  above  note  and 
above  premiums,  at  the  time  of  Olds'  death, 
amounted  in  the  aggregate  to  $6,827.50. 

The  $15,000  collected  by  Samuel  D.  Bush 
on  the  New  England  policy  lacked  the  above 
sum  of  $6,827.50  of  paying  Samuel  D.  Bush 
the  amount  due  him  from  Frederick  C.  Olds, 
besides  the  $502.80  paid  by  Bush  as  the  sec- 
ond   premium   on   the   Kansas   City  policy. 


Insurance  Co.,  90  CaL  245,  27  Pac.  .211,  25   January  12,  1909.     The  interes  on  second 
Am.  St.  Rep.  114 ;  Rawls  v.  American  Mutu- 1  premium,  supra,  to  the  date  of  Olds'  death, 


al  Life  Insurance  Co.,  27  N.  Y.  282,  84  Am, 
Dec.  280;  Hartranffs  Estate,  153  Pa.  530, 
26  AtL  104,  34  Am.  St  Rep.  717 ;   Cowan  v. 


^mounted  to  $149.06,  which,  added  to  tho 
$502.80,  makes  $651.86.  The  last-named 
sum,  added  to  the  $6,827.50,  makes  the  total 
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amount  dn^  tram  Frederick  C.  Olds  to  Sam- 
uel D.  Bush,  at  the  date  of  Olds'  death,  «ut 
of  the  fund  in  controversy,  $7,479^6.  The 
remainder  of  the  fund  deposited  is  due  to 
the  appellants  according  to  their  stipulated 
interest. 

We  accordingly  reverse  and  remand  the 
cause,  with  directions  to  the  trial  court  to 
set  aside  its  Judgment  heretofore  rendered, 
and  to  enter  a  new  decree,  awarding  to  Sam- 
uel D.  Bush,  out  of  the  *$13,881.98  deposited 
in  court  by  the  Kansas  City  Insurance  Com- 
pany, the  sum  of  $7,479.36,  awarding  to 
Frances  Baker  Olds  one-half  of  the  remain- 
der of  said  fund,  and  awarding  to  each  of 
the  other  appellants  herein  one-fourth  of 
the  sum  deposited,  after  deducting  the 
$7,479.36  due  Samuel  D.  Bush. 

BROWN,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEY,  C,  is  adopted  as  the  opinion  of 
the  Court 

BLAIR,  P.  J.,  and  GRAVES,  J.,  ct)ncur. 
BOND,  J.,  concurs  in  the  result 


STATE  ex  rel.  McCUNE  et  al.  ▼.  CARTER 
etal.    (No.  20189.) 

(Supreme  Court  of  Missouri,   Division   No.  1. 

June  2,  1919.    Rehearing  Denied  July  9, 

1919.) 

1.  Taxation  ^=s>493(8)— Boabd  or  Equaliza- 
tion—Organization— Cebtiobari. 

On  certiorari  to  quash  proceedings  of  board 
of  equalization  in  so  far  as  they  increase  the 
assessment  of  taxes  against  relators,  the  organ- 
ization de  jure  of  the  board  cannot  be  ques- 
tioned. 

2.  Taxation  ^=»482(4)— Board  of  Equaliza- 
tion—Prockedinqs-^urisdiction— Gener- 
al Appearance. 

General  appearance  of  taxpayer  before  board 
of  equalization  vested  board  with  jurisdiction  to 
increase  assessment,  notwithstanding  defect  in 
notice  to  appear. 

3.  Taxation  ^=»472— Board  of  Equaliza* 
TioN— Amendment  of  Records. 

Under  Rev.  St.  1900,  S  11407,  the  board  of 
equalization,  by  amending  its  records  so  as  to 
specify  the  class  of  property  to  which  increase 
of  assessment  was  applicable,  did  not  divest  it- 
self of  jurisdiction  to  increase  assessments, 
where  the  amendment  did  not  change  amount  of 
increase  and  was  made  before  final  adjourn- 
ment; such  amendment  merely  correcting  rec- 
ord and  being  of  no  prejudice  to  taxpayers. 

4.  Taxation  ^=»839— Assessment— Board  of 
Equalization— False  List  of  Property. 

Where  taxpayer  submitted  a  false  list  of  his 
property,  board  of  equalization  had.  jurisdiction, 


under  Rev.  St.  1909,  {  11364,  to  treble  hla  as- 
sessment. 

5.  Taxation   ^=:»407— Assessment— I  NCRBAfiB 
—Board  of  Equalization. 

Under  Rev.  St  1909,  (  11407,  board  of 
equalization  had  the  right  to  increase  assess- 
ments of  the  property  returned,  or  to  assess 
that  omitted,  upon  its  own  knowledge  of  facta 
justifying  such  action.    . 

6.  Certiorari     <@=:>64(1)  —  Procebdinqs    of 
Board— Record— Scope  of  Review. 

In  reviewing  action  of  board  of  equaliza- 
tion on  certiorari,  court  cannot  go  beyond  the 
face  of  the  record. 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty;  Ernest  S.  Gantt,  Judge. 

Certiorari  by  the  State  of  Missouri,  on  the 
relation  of  Jeff  D.  McCune  and  another, 
against  Alexander  Carter,  Judge,'  and  others. 
Writ  quashed  and  relators  appeal.    Affirmed. 

E.  A.  Shannon,  of  Mexico,  Mo.,  and  Pear- 
son &  Pearson,  of  Louisiana,  Mo.,  for  appel- 
lants. 

A.  C.  Whitson,  of  Mexico,  Mo.,  for  respond- 
ents. 

BOND,  J.  I.  Certiorari  by  the  circuit  court 
of  Audrain  county,  directed  to  respondents 
the  Audrain  county  board  of  equalization.  In 
their  official  capacity,  requiring  them  either 
to  have  the  original  record  and  papers,  or  to 
certify  to  said  court  a  true,  full,  and  com- 
plete copy  of  their  record  as  made  at  their 
respective  sessions,  April  3,  April  24,  and  May 
15,  1916,  together  with  a  copy  of  the  several 
demurrers  or  pleas  in  abatement,  to  the  Juris- 
diction of  said  alleged  board  filed  in  said  pro- 
ceedings by  appellants  Jeff  D.  and  Guy  Mc- 
Cune on  May  15, 1916,  in  order  that  the  circuit 
court  might  adjudicate  upon  the  legality  of 
such  proceedings. 

In  their  petition  for  said  writ  of  certiorari, 
relators  state  that  they  arei  residents  of 
Vandalla,  Mo. ;  that  the  respondents  compose 
the  county  board  of  equalissatlon  of  Audrain 
county;  that  at  a  certain  meeting  of  said 
board  on  April  3,  1916,  the  board  raised  the 
assessment  of  relators,  and  thereafter  duly 
notified  them  that  the  board  would  meet  on 
the  fourth  Monday  in  April,  1916,  "to  hear 
reason,  if  any  be  given,  why  such  increase 
should  not  be  made" ;  that  on  April  24,  1916, 
said  hearing  was  continued  until  May  15th  ; 
that  on  May  12th  relators,  with  their  attor- 
ney, examined  the  record  of  said  board,  and 
thereupon  each  had  prepared  and  thereafter 
filed  a  demurrer  to  the  Jurisdiction  of  said 
board,  on  the  ground  that  its  action  was  ille- 
gal and  void  for  not  setting  out  the  class  and 
kind  of  property  and  the  amount  raised  on 
each,  as  required  by  law ;  that  some  time  be- 
tween May  12th,  the  date  on  which  they  ex- 
amined the  record  of  the  board,  and  May 
15th,  the  date  to  which  their  hearing  waa 
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continued,  the  record  of  said  board,  dated 
April  Sd,  "was  altered,  mutilated,  and  chang- 
ed by  some  one  other  than  the  clerk  of  the 
connty  court  of  Audrain  county." 

At  the  trial  the  record  of  the  board,  which 
was  introduced  4n  eyldence,  showed  that  on 
April  3,  1916,  the  board  met;  that  among 
other  business  transacted  the  board  raised 
the  assessment  of  Guy  McCune,  Jeff  McCune, 
and  of  Guy  and  Jeff  McCune  as  follows: 

**Personal  Raised.  Jeff  D.  McCune— from 
$500.00  to  $75,000.00.  ($74,500  in  money,  notes 
and  bonds:  classes  5-6-7-8-9;  $500  all  other 
I>er8onal.    Mayor  and  city  assessor  not  voting.) 

"Joff  and  Guy  McCune— from  000.00  to  $15,- 
000.00.  (Money  notes  and  bonds ;  classes  5-6- 
7-8-9.    Mayor  and  city  assessor  not  voting.) 

"Guy  McCune— $(550.00  to  $4,000.00.  ($3,- 
350.00  money,  notes  and  bonds.  Classes  5-6- 
7-8-9,  and  $650,  all  other  personal.  Mayor  and 
city  assessor  not  voting.)" 

The  following  also  appears  in  the  records 
of  the  board  of  date  Monday,  April  24,  1916: 

"County  board  of  equalization  met  pursuant 
to  adjournment  with  J.  W.  Beagles,  C.  C.  Bled- 
soe, judges  of  the  county  court,  and  T.^J.  Kel- 
so, county  assessor,  J.  W.  Dry,  ex-mayor  of  the 
city  of  Mexico,  and  J.  T.  Marshall,  assessor  of 
the  city  of  Mexico,  present  and  the  following 
business  was  transacted,  to  wit: 

"Presiding  Judge  Alex  Carter  being  absent. 
Judge  C.  C.  Bledsoe  was  elected  to  preside  over 
the  meeting  by  the  board.  Jeff  D.  McCune  ap- 
pears before  the  board  and  on  his  application 
and  by  order  of  the  board  the  hearing  of  his  pro- 
test on  increase  of  assessment  was  continued  to 
Monday,  May  15,  1916. 

"Guy  McCune  appears  before  the  board  and 
on  his  application,  and  by  order  of  board  the 
hearing  of  his  protest  on  increase  of  his  assess- 
ment was  continued  to  Monday,  May  15,  1916. 

"Jeff  and  Guy  McCune  appear  before  the 
board,  and  on  'their  application  and  by  order  of 
board  the  hearing  of  their  protest  on  increase 
of  assessment  was  continued  to  Monday,  May 
15.  1916. 

"All  other  items  as  shown  on  the  meeting  of 
board  on  April  3,  1916,  and  not  shown  on  min- 
utes of  this  meeting  were  ordered  left  as  raised 
by  Board  April  3rd.  The  board  adjourned  to 
meet  Monday,  May  the  16th,  1916." 

The  following  also  appears  on  the  record 
of  the  board  under  date  May  15,  1916: 

"Eugene  Pearson,  an  attorney,  appears  for 
Jeff  D.  McCune  and  for  Guy  McCune,  and  for 
Jeff  to.  and  Guy  McCune  jointly,  and  filed  mo- 
tions for  each  of  the  above  parties. 

"Motion  was  made  and  carried  that  the  mo- 
tions as  filed  by  Eugene  Pearson  for  Jeff  D. 
McCune,  and  for  &uy  McCune  and  Jeff  D.  and 
Guy  McCune,  jointly,  be  not  made  a  matter  of 
record. 

"Evidence  on  the  assessment  of  Jeff  D.  Mc- 
Cune was  heard. 

"Evidence  on  the  assessment  of  Guy  McCune 
was  heard. 

"Evidence  on  the  assessment  of  Jeff  D.  and 
Guy  McCune  was  heard. 

"Motion  made  and  carries  that  the  assessment 
«f  Jeff  D.  and  Guy  McCune  be  $15,000.00  in 
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(Classes  &-6-7-^  and 


money,  notes  and  bonds. 
9)  as  raised  April  3,  1916. 

"Motion  made  and  carries  that  the  assessment 
of  Jeff  D.  McCune  be  $74,500.00  in  money, 
notes  and  bonds  (classes  5-6-7-8  and  9)  and 
$500.00  all  other  personal  as  raised  April  3, 
1916. 

"Motion  made  and  carries  that  the  assessment 
of  Guy  McCune  be  placed  at  $7,732.00  in  mon- 
ey, notes  and  bonds  (classes  6-6-7-8  and  9)  and 
$150.00  all  other  personal  property. 

"Motion  made  and  carries  that  the  assessment 
of  Guy  McCune  be  trebled  as  a  penalty  for  giv- 
ing a  fraudulent  list  making  his  assessment 
$23,646.00,  $450.00  in  class  4  and  $23,196.00  in 
money,  notes  and  bonds,  classes  5-6-7-8  and  9." 

The  change  of  the  record  of  the  meeting  of 
April  3,  1916,  consisted  in  the  addition  there- 
to of  the  various  classes  of  property  to  which 
said  increases  were  referable.  As  to  these 
matters  Ros  Cauthom  testified  that  he  was 
clerk  of  the  county  court ;  that  the  entries  of 
April  3,  April  24,  and  May  15,  1916,  were  all 
in  his  handwriting;  that  the  writing  on  the 
margin  (of  which  complaint  is  made)  was 
added  "after  his  (Mr.  Pearson's)  visit  on  May 
12th,''  and  that  he  (Cauthom)  "wrote  it  there 
by  order  of  'the  presiding  member  of  the 
board  of  equalization,  •  ♦  •  and  It  was 
read  and  approved  at  the  last  meeting." 

On  cross-examination  by  Mr.  Pearson,  wit- 
ness Cauthom  testified  as  follows: 

"Q.  What  was  the  occasion  of  your  making 
this  change?  A.  I  was  ordered  to  do  so  by  the 
county  judge,  Judge  Bledsoe.    •    •    ♦ 

"Q.  What  did  the  judges  say  when  they  came 
in  your  oflBce?  A.  Well,  Judge  Carter  said  he 
didn't  approve  that  record  as  it  was.  Looked  it 
over,  and  said,  'I  won't  approve  that  record  as 
it  is.'    *    ♦    ♦ 

"Q.  That  was  after  May  12th,  when  Mr.  Pear- 
son was  there?    A.  Yes,  sir. 

"Q.  And  before  May  15th?  A.  Yes,  sir. 
•    •    ♦ 

"Q.  Didn't  you  think  it  was  a  littie  strange 
he  should  come  in  there  and  -  order  you  to 
make  the  change  in  this  proceeding?  •  •  • 
A.  No ;  I  don't  see  why  it  should  if  his  atten- 
tion was  called  to  it,  and  he  come  and  looked  it 
over.  I  don't  see  why  it  should  be  strange  at 
all. 

"Q.  Does  the  board  examine  your  record  for 
the  purpose  of  approval?  A.  Well,  not  often. 
Occasionally  they  look  it  over,  especially  if  they 
have  anything  special  in  their  mind  that  they 
are  not  clear  about  they  come  and  look  it  over. 

"Q.  And  order  yon  to  change  it?  A.  Yes, 
sir.    I  changed  county  records  that  way." 

The  court  found  the  issues  for  respondents, 
and  ordered  and  adjudged  that  relators  take 
nothing  by  their  writ,  and  that  the  same  be 
quashed,  from  which  finding  and  judgment 
relators  duly  appealed. 

[1  ]  II.  Appellants  complain  that  the  record 
discloses  that  the  board  of  equalization  was 
illegally  organized.  The  record  shows  be- 
yond controversy  that  the  persons  acting  as 
members  of  the  board  were  those  pointed  out 
in  the  statute ;  that  the  board  as  so  organiz- 
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ed  convened  at  the  times  prescribed  by  the 
statute,  and  proceeded  to  discharge  the  du- 
ties imposed  on  the  board  ot  equalization  of 
Audrain  county,  Mo.  The  certification  of  its 
records  by  the  derk  of  the  county  court  re- 
cited them  to  be  the  proceedings  of  the  board 
of  equalization  of  Audrain  county,  Mo.  This 
proceeding  is  one  by  certiorari  to  quash  the 
proceedings  of  said  board  of  said  county  and 
state  in  so  far  as  they  increase  the  assess- 
ment of  taxes  against  relators  Jointly  and 
severally.  It  is  not  within  the  scope  of  the 
present  proceeding  to  question  the  organiza- 
tion de  Jure  of  the  board  of  equalization  of 
Audrain  county.  We,  therefore,  put  that  con- 
tention aside. 

[2]  III.  It  is,  however,  contended  that  the 
board  of  equalissation  failed  to  notify  defend- 
ants of  its  action  increasing  their  assess- 
ments, and  that  such  notice  was  jurisdiction- 
al. The  answer  to  this  is  that  the  relators 
were  notified,  and  thereafter  appeared  at  the 
meeting  of  the  board' on  April  24th,  and  upon 
their  application  the  matters  were  continued 
until  the  meeting  to  be  held  on  May  15th. 
This  general  appearance  of  relators  vested 
the  board  with  Jurisdiction  even  if  there  was 
any  defect  in  the  prior  notice  to  them.  State 
ex  rel.  v.  Baker,  170  Mo.  loc.  clt.  390,  70  S.  W. 
872,  et  cases  cited.  At  the  subsequent  meet- 
ing of  May  15th,  relators  again  appeared, 
and  this  time  specially,  and  filed  objections 
in  writing  to  the  orders  of  the  board,  increas- 
ing their  assessments.  This  appearance  at 
the  adjourned  meeting  of  the  board,  though  in 
limited  terms,  could  not  in  any  way  detract 
from  the  jurisdiction  which  the  board  acquir- 
ed by  virtue  of  the  previous  general  appear- 
ance on  April  24th.  We  hold,  therefore,  that 
there  was  no  lack  of  Jurisdiction  on  the  part 
of  «the  board  to  deal  with  the  question  of  in- 
creasing the  assessment  of  the  property  of  re- 
lators, as  shown  by  the  face  of  Us  record. 

[3]  lY.  One.  of  the  points  made  in  the 
written  objection  filed  by  relators  at  the 
board  meeting  of  May  15,  1916,  was  that  the 
records  of  the  board  had  been  altered  or 
changed  so  as  to  specify  the  respective  prop- 
erty on  account  of  which  the  increased  assess- 
ments were  made.  The  record  abundantly 
shows  that  these  amendments  of  the  records 
of  the  board  were  made  prior  to  its  final  ad- 
journment by  the  direction  of  its  presiding 
ofllcer.    The  amendments  did  not  change  the 


amount  of  Increase,  but  simply  spedfled  the 
class  of  property  to  which  It  was  applicable. 
It  was  clearly  within  the  right  of  this  body 
to  make  its  records  speak  the  truth,  when  in 
so  doing  no  legal  injury  was  inflicted.  These 
amendments  could  not  have  prejudiced  rela- 
tors If  they  owned  the  property  specified, 
which  does  not  seem  to  be  denied.  State  ex 
rel.  V.  Buchanan  Co.  Board  Equal.,  108  Mo. 

235,  18  S.  W.  782 ;  Henry  County  v.  Salmon, 
201  Mo.  loc.  cit.  151,  100  S.  W.  20.  We  hold, 
therefore,  that  they  did  not  oust  the  Jurisdic- 
tion of  the  b6ard.  State  ex  rel.  v.  Trust  Co., 
261  Mo.  loc  clt.  455,  160  S.  W.  28;  R.  S.  1909, 
§  11407 ;   State  ex  rel.  v.  Timbrook,  240  Mo. 

236,  144  S.  W.  843. 

[4]  V.  It  is  also  claimed  on  behalf  of  one 
of  the  relators  that  the  board  acted  without 
jurisdiction  in  trebling  his  assessment.  This 
contention  cannot  be  sustained  under  the 
facts  showTi  in  this  record.  The  action  of  the 
board  in  trebling  the  assessment  In  question 
was  based  upon  a  finding  that  the  relator 
had  given  a  false  Ust  R.  S.  1909,  |  11354 ; 
State  ex  rel,  v.  Baker,  170  Mo.  loc  dt  392, 
70  S.  W.  872 ;  In  re  Sanford,  236  Mo.  686, 139 
S.  W.  376. 

[6, 6]  VI.  It  affirmatively  appears  in  the 
records  of  the  board  that  it  heard  evidence  as 
the  basis  of  the  increased  assessments  of  re- 
lators' property.  Under  the  statute  it  had 
the  right  to  increase  the  assessments  of  the 
property  returned,  or  to  assess  that  omitted, 
or  to  do  both,  if  it  had  knowledge  of  facts 
Justifying  such  action.  R,  S.  1909,  }  11407. 
In  the  matters  complained  of  It  did  not  act 
of  its  own  knowledge,  but  took  proof.  It  was 
charged  with  the  duty  of  assessing  and  equal- 
izing the  valuation  of  all  the  property  within 
the  county,  and  seems  to  have  been  actuated 
by  that  wholesome  motive  in  making  the  or- 
ders complained  of.  We  are  unable  to  per- 
ceive from  the  records  before  us  that  the 
board  has  transcended  its  statutory  power  or 
has  violated  the  law  in  the  matter  of  assess- 
ing the  property  of  relators.  In  reviewing 
its  action  we  cannot  go  beyond  the  face  of 
the  record  under  the  decisions  of  this  state. 

It  necessarily  follows  that  the  writ  of  cer- 
tiorari was  properly  quashed  by  the  trial 
court,  and  that  its  Judgmait  must  be  affirm- 
ed.   It  Is  so  ordered. 

BLAIR,  P.  J.,  and  GRAVES.  J.,  concur. 
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Ejectment  by  W.  S.  Flourhoy  against  Or- 
lando Sprague  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 


(Supreme  Court  of  Missouri,  Division  No.  1. 

June  2,  1919.    Rehearing  Denied  July  9, 

1919.) 

L  Ejsctmknt  ^s»65  —  Complaint  —  Suf- 
nciENCT  or  AiXEOATioNs  OF  Ownership. 
A  petition  in  ejectment  alleging  that  plain- 
tiff was  *'the  owner  and  entitled  to  the  posses- 
sion of  the  following  described  real  estate"  is 
not  insufficient  as  not  alleging  that  plaintiff  was 
•legally  entitled  to  the  possession,"  in  view  of 
Rev.  St.  1909,  S  2382,  giving  the  right  of  ac- 
tion in  ejectment  to  any  one  legally  entitled  to 
the  possession,  and  of  section  2387,  providing 
that  it  shall  be  sufficient  to  aver  that  plaintiff 
was  entitled  to  the  possession,  etc. 

2.  EiTECTMENT     ^=»9(4)    —    RIGHT    TO    SUE    — 

Holder  of  liSOAL  TitLS. 
While  the  real  party  in  interest  must  sue 
in  ejectment  under  Rev.  St.  1909.  {  1729,  sec- 
tion 2383  gives  the  right  of  action  to  him  who 
has  the  legal  title,  so  that  an  agent  who  has 
purchased  the  legal  title  from  trustees  under  a 
trust  deed  was  entitled  to  sue  in  his  own  right ; 
any  rights  his  principal  might  have  had  against 
him  being  but  an  outstanding  equity  in  a  third 
person  not  affecting  plaintifTs  legal  title  as  far 
as  defendants  are  concerned. 

3.  Ejectment  ^=»25(7)  —  Defenses  ~  Out- 
standing Titles. 

Defendants  in  ejectment  by  a  purchaser  un- 
der a  trust  deed  cannot  interpose  equities  of 
subsequent  lienors;  for,  if  they  had  any  rights, 
they  are  no  better  than  those  of  junior  incum- 
brancers ;  a  mere  right  of  redemption  in  a  third 
person  after  foreclosure  not  being  such  an  out- 
standing title  as  will  defeat  recovery  in  eject- 
ment 

4.  Appeal   and    Ebbob   ^=»1001(1)— Review 
—Questions  of  Fact. 

Where  in  ejectment  it  was  decided  that  de- 
fendants held  for  themselves,  and  not  as  rep- 
resentatives for  others,  the  Supreme  Court  will 
not  review  the  question ;  it  being  on  the  weight 
of  evidence. 

5.  BJjectment     <d=:9ll0  —   Instructions  — 
Evidence. 

In  ejectment  by  a  purchaser  under  a  trust 
deed  against  the  debtors  thereunder,  an  instruc- 
tion recognizing  that  plaintiff's  principal  was 
the  holder  of  notes  secured  by  such  trust  deed 
held  proper  under  the  evidence. 

6.  Pledges      ^=»53     —     Foreclosure     — 
Choice  of  Remedies. 

Where  one  holds  notes  as  collateral  to  se- 
cure a  loan,  and  also  holds  a  mortgage,  he  may 
enforce  his  securities  in  accordance  with  the 
terms  expressed  in  the  deed  of  trust,  and  need 
not  foreclose  his  pledges  by  a  sale  under  an  ap- 
propriate judgment  before  foreclosing  the  trust 
deed. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  KimbroQgh  Stone,  Judge. 


Ejectment  for  land  in  Jackson  county. 
Judgment  for  plaintiff,  and  defendant  ap- 
pealed. Appellant  Carey  M.  Sprague  former- 
ly owned  the  tract  In  June,  1909,  she  bor- 
rowed $13,000  from  Wm.  H.  Harrelson,  and, 
to  secure  her  note  for  this  sura,  delivered  to 
Harrelson  notes  for  $21,850  and  $12,500  se- 
cured by  deeds  of  trust  on  the  land  in  suit. 
Both  notes  were  payable  to  Ollva  M.  Sprague 
and  were  indorsed  In  blank  by  her.  One  was 
signed  by  appellant  Carey  M.  Sprague,  and 
the  other  by  Mr.  and  Mrs.  Elliott,  who  had 
acquired  an  Interest  in  part  of  the  property. 
In  November,  1909,  appellant  Carey  M. 
Sprague  borrowed  an  additional  $3,000  from 
Harrelson,  and  in  1910  the  Elliott  interest 
was  reacquired  by  Carey  M.  Sprague,  and  she 
executed  another  deed  of  trust  on  this  inter- 
est to  secure  a  note  for  $12,500,  payable  to 
Ethel  Kinsey  and  indorsed  by  her  and  de- 
livered to  Harrelson  in  lieu  of  the  Elliott 
note,  and  both  the  $21,850  note  and  the  Kin- 
sey $12,500  note  were  held  by  Harrelson  as 
collateral  security  for  the  $16,000  owed  to 
him  by  appellant  Carey  M.  Sprague.  Subse- 
quently it  was  determined  that  Carey  M. 
Sprague  was  indebted  to  Oliva  Sprague  in 
the  sum  of  several  thousand  dollars,  and 
Ollva  Sprague,  Carey  M.  Sprague,  and  re- 
spondent, who,  as  agent  for  Harrelson,  was 
in  possession  of  the  $21,850  and  $12,500  notes, 
entered  into  an  agreement  whereby  appellant 
Carey  M.  Sprague  agreed  that  Ollva  Sprague 
was  "to  have  a  second  lien  on"  the  property 
in  suit,  subject  to  the  Harrelson  Indebtedness, 
and  respondent  agreed  to  hold  the  collateral 
notes  to  secure  the  interest  of  Oliva  Sprague 
under  the  agreement  mentioned,  "subject  at 
all  times  to  the  Indebtedness  due  as  afore- 
said to  W.  H.  Harrelson."  Afterwards  it 
developed  that  appellant  was  indebted  to  a 
banking  company  in  a  considerable  sum,  and 
an  agreement  was  entered  into  by  her  and  the 
bank  whereby,  in  case  of  sale  under  the  deeds 
of  trust  above  mentioned,  after  the  payment 
of  Harrelson  and  Oliva  Sprague,  any  bal- 
ance was  to  be  applied  to  discharge  the  debt 
to  the  bank.  This  agreement  Is  signed  by 
api)ellant  and  the  bank,  by  its  president 
(also  trustee  in  the  $12,500  deed  of  trust),  and 
"accepted"  by  respondent.  Interest  on  the 
$16,000  due  Harrelson  and  on  the  deeds  of 
trust  notes  became  delinquent,  and  the  latter 
became  due.  At  the  request  of  Harrelson 
and  Oliva  Sprague*s  attorney  the  property 
was  advertised  and  sold.  Appellant  Carey 
M.  Sprague  appeared  at  the  sales  and  warn- 
ed prospective  purchasers  that  she  would  con- 
test the  validity  of  any  sale  made.  The  prop- 
erty brought  $5,000,  which  was  bid  by  re- 
spondent The  property  was  deeded  to  re- 
spondent.   The  trustee  who  sold  under  the 
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$12,500  deed  of  trust  was  the  president  of  the 
bank  above  referred  to,  as  already  stated. 
The  proceeds  of  the  sales  were  credited  on 
the  notes,  and  the  Harrelson  $13,000  note  was 
credited  with  the  $5,000  bid,  less  sale  expens- 
es. The  record  also  contains  evidence  relat- 
ing to  a  suit  by  OUva  Sprague  against  Carey 
M.  Sprague,  W.  S.  Flournoy,  trustee,  and 
Wm.  H.  Harrelson  and  Orlando  Sprague, 
but  It  may  be  omitted,  since  the  Judgment 
shown  In  no  way  purports  to  affect  the 
rights  of  Harrelson.  Other  facts  necessary 
to  a  decision  are  found  in  the  opinion. 

Kenneth  McC.  De  Weese,  of  Kansas  City, 
and  Carey  M.  Sprague,  for  appellants. 

Flournoy  &  Flournoy,  of  Kansas  City,  foJr 
respondent 

BLAIR,  P.  J.  (after  stating  the  facts  as 
above).  [1]  I.  The  petition  states,  among 
other  things,  that  plaintiff,  on  August  12, 
1914,  "was  the  owner  and  entitled  to  the  pos- 
session of  the  following  described  real  es- 
tate." It  Is  contended  the  petition  should 
have  alleged  plaintiff  was  "legally  entitled 
to  the  possession,**  etc.,  and  that  because 
the  word  "legally"  does  not  appear  in  this 
connection:  (1)  The  court  had  no  Jurisdic- 
tion; and  (2)  the  petition  states  no  cause 
of  action.  The  case  (Jamison  v.  Smith,  4  Mo. 
202)  upon  which  appellants  rely  was  decided 
under  a  statute  (section  1,  p.  343,  R.  S.  1825) 
which  expressly  required  the  declaration  to 
state  that  plaintiff  was  "legally  entitled  to 
the  possession"  of  the  premises.  The  present 
statute  (section  2382,  R.  S.  1909)  gives  a  right 
of  action  in  ejectment  to  any  one  "legally 
entitled  to  the  possession"  of  premises,  and 
in  terms  provides  (section  2387.  R.  S.  1909) 
tJiat  *'lt  shall  be  sufficient  for  the  plaintiff  to 
aver  in  the  petition  that  on  some  day  there- 
in to  be  specified,  he  was  entitled  to  the  pos- 
session of  the  premises,"  etc.  The  petition 
follows  the  statute  and  is  sufficient  in  this 
respect.  Fltzpatrick  v.  Garver,  253  Mo.  loc 
dt.  192,  161  S.  W.  714  et  seq. 

[2, 3]  II.  It  is  urged  respondent  is  not  the 
real  party  in  interest,  and  that  Harrelson 
should  have  sued.  While  the  real  party  in 
interest  must  sue  (section  1729,  R.  S.  1909), 
section  2383,  R.  S.  1909,  gives  the  right  of 
actioij  in  ejeictment  to  him  who  has  the  le- 
gal title.  In  this  case  the  legal  title  was 
conveyed  to  the  trustees  and  by  the  trustees 
conveyed  to  respondent  Schanewerk  v.  Ho- 
berecht,  117  Mo.  loc.  cit.  30.  31,  22  S.  W.  949, 
38  Am.  St.  Rep.  631;  Nalle  v.  Thompson, 
173  Mo.  loc.  cit.  614,  615,  73  S.  W.  599 ;  Nalle 
V.  Parks,  173  Mo.  616.  73  S.  W.  596;  Enston 
v.  Bank.  127  U.  S.  532,  8  Sup.  Ct.  1297,  32 
L.  Ed.  210.  Respondent  was  entitled  to  sue. 
If  Harrelson  has  any  rights  as  against  re- 
fjpondent,  it  Is  but  an  outstanding  equity  In  a 
third  person,  which  appellants  cannot  set  up 
against  respondent's  logal  title.  Rank  v.  I 
Linzee,  100  Mo.  406,  05  S.  W.  735;   Woods  v.  I 


Hllderbrand,  46  Mo.  284,  2  Am.  Rep.  513. 
Neither  can  they  defeat  this  action  by  Inter- 
posing supposed  equitable  rights  of  OUva 
Sprague  and  the  bank«  If  these  have  any 
rights,  they  come  from  the  agreement  that  a 
surplus  from  the  sale,  if  a  surplus  resulted, 
was  to  be  applied  on  their  claims.  At  most, 
they  could  not  be  said  to  have  a  better  claim. 
If  any  they  have,  than  Junior  Incumbrancers 
would  have  under  like  circumstances.  A 
mere  right  of  redemption  in  a  third  person, 
after  foreclosure,  is  not  such  an  outstanding 
title  as  will  defeat  a  recovery  in  ejectfaent. 
The  title  must  be  such  a  one  as  the  owner  of 
the  title  himself  could  recover  on  If  he  were 
asserting  it  in  an  action.  It  must  be  a  pres- 
ent, subsisting,  and  operative  title.  Benton 
Land  Ck).  v.  Zeltler,  182  Mo.  loc.  cit.  270.  81 
S.  W.  193,  70  L.  R.  A.  94 ;  Feller  v.  Lee,  225 
Mo.  loc.  cit.  330,  124  S.  W.  1129. 

[4]  III.  It  Is  argued  there  were  persona  In 
possession  who  should  have  been  made  par- 
ties. There  was  substantial  evidence  appel- 
lants were  in  possession,  holding  for  them- 
selves. They  claim  to  have  been  In  posses- 
sion as  representatives  of  the  Valle  Sanitari- 
um Company.  This  conflict  was  submitted  to 
the  Jury  and  decided  against  appellants,  and 
we  cannot  go  Into  the  question  concerning 
the  weight  of  the  evidence  In  an  action  at 
law.  As  to  Bradfield  and  Burt,  their  posses- 
sion of  insignificant  parts  of  the  tract  seems 
to  have  been  a  possession  under  respondent. 

[5]  IV.  In  view  of  the  documentary  evi- 
dence, over  appellant  Carey  M.  -Sprague's 
signature,  offered  in  evidence  by  appellants, 
showing  that  both  the  trust  deed  notes  were 
held  by  respondent,  as  Harrelson*s  agent,  as 
collateral  security  for  the  $16,000  debt  to 
Harrelson,  and  the  further  evidence  offered 
by  appellants  of  the  writing  given  by  Ollva 
Sprague  to  Carey  M.  Sprague,  authorizing 
her  to  deliver  the  secured  notes  to  Harrelson 
as  collateral  for  his  debt,  and  the  further 
offer  of  Harrelson's  receipt,  by  respondent 
as  his  agent,  acknowledging  receipt  of  the 
secured  notes  from  her  as'coUateral  security, 
the  recognition  In  the  Instruction  given  of 
the  fact  that  Harrelson  was  the  holder  of  the 
two  secured  notes  was  proper. 

V.  It  is  insisted  there  was  no  request  made 
for  the  foreclosure.  The  answer  expressly 
avers  Harrelson  requested  the  sale.  The  ev- 
idence shows  respondent  had  charge  of  the 
whole  transaction  for  Harrelson,  and  at  the 
Instance  of  Harrelson  and  the  attorney  for 
Ollva  Sprague  he  requested  the  trustees  to 
sell,  and  they  did  so.  In  addition,  the  issue 
was  submitted  to  the  Jury  and  was  found  for 
respondent. 

[6]  VI.  It  is  urged  even  a  request  by  Har- 
relson was  not  a  legally  valid  request,  **for  » 
the  reason  that  he  was  not  the  legal  owner 
and  holder  of  the  notes"  secured  by  the  deeds 
of  trust,  that  he  held  them  as  a  pledge,  and 
that  it  was  incumbent  upon  him  to  sue  the 
pledgor,  Carey  M.  Sprjgue,  appellant,  and 
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"foreclose  the  pledge"  by  sale  under  an 
appropriate  jadgment  As  already  pointed 
out,  documentary  evidence  offered  by  appel- 
lants conclusively  proves  Harrelson  held  the 
notes  as  collateral  to  secure  his  loan.  He 
had  the  right  to  enforce  his  securities  In 
accordance  with  their  terms  expressed  In  the 
deeds  of  trust    This  is  what  he  did. 

VII.  The  answer  contains  some  allegations 
which  may  have  been  designed  to  lay  the 
ground  for  equitable  relief.  They  do  not  ac- 
complish .this.  Appellants  treated  the  case 
as  one  at  law,  both  in  the  trial  court  and  In 
this  court,  and  in  this  we  think  they  were 
light.  We  hare  followed  appellants*  lead  in 
this  respect.  What  has  been  said  disposes 
of  the  questions  raised. 

The  judgment  is  affirmed. 

BOND  and  GRAVES,  JJ.,  concur. 


VESSER  et  al.  v.  NEFF  et  aL    (No.  18825.) 

(Supreme  Court  of  Missouri,  Division .  No.  1. 
July  9,  1919.) 

1.  Specifio  Perfobi£ancb  ^s>114(2)--Plead- 
iNo— Sufficiency. 

In  ejectment  an  answer  that  defendant's  fa- 
ther had  agreed  to  convey  him  the  land  involv- 
ed in  consideration  of  defendant  improving  it, 
and  aslcing  specific  performance  of  the  contract, 
held  to  plead  a  clear  and  specific  contract. 

2.  Specific  Pebfobmance  <d=»123— Findings 
— ^Sufficiency. 

The  findings  held  to  sustain  the  specific 
contract  pleaded. 

3.  Specific    PebfobmaNce    ^=»121(2)— Pboof 
—Sufficiency. 

An  oral  agreement  to  convey  real  estate 
made  by  a  person  who  died  before  Institution  of 
suit  will  be  specifically  enforced  only  upon  strict 
and  satisfactory  proof. 

4.  Appeal     and     Rbbob     «=5>1009(3)— Ques- 
tions OF  Fact— Chancellob's  Bindings. 

The  Supreme  Court  will  usually  yield  to  n 
chancellor's  judgment  in  determining  the  truth 
of  contradictory  oral  testimony. 

5.  Specific     Pebfobmancb     ^s»121(3>— Evi- 
dence—Sufficiency. 

In  an  ejectment  action,  where  defendant 
sought  specific  performance  of  a  contract  to 
convey  him  the  land  in  question,  evidence  that 
he  had  occupied  t^e  land  for  some  20  years 
without  paying  rent,  had  improved  it,  and  that 
his  father  had  often  stated  that  the  land  be- 
longed to  him,  etc.,  held  to  sustain  the  chan- 
cellor's findings  that  a  specifically  enforceable 
contract  had  been  established. 

6.  Specific  Pebfobmancb  ^=»120— Bvidence 

— ADiaSSIBILITY. 

In  ejectment  action,  where  defendant  sought 
specific   performance   of   his   deceased    father's 


agreement  to  convey  to  him  the  land  in  qnes- 
tion,  testimony  that,  subsequent  to  the  alleged 
agreement,  the  father  otherwise  disposed  of  the 
property  by  a  will  which  had  disappeared,  held 
inadmissible. 

7.  Wills   «=»290  —  Destbuction  —  Pbbsump- 

TION.  • 

Where  a  will  was  executed,  but  was  not 
found  after  the  testator's  death,  the  presump- 
tion is  that  he  destroyed  it. 

Appeal  from  Circuit  Court,  Saline  County ; 
Samuel  Davis,  Judge. 

Ejectment  action  by  Ella  M.  Vesser  and 
others  against  Isaac  J.  Neff  and  others. 
Judgment  for  defendant  Neff  for  part  of  the 
relief  claimed  in  bis  answer,  and  plaintiffs 
appeal.    AfiSrmed. 

Harvey  &  Bellamy  and  Virgil  V.  HuflP,  all 
of  Marshall,  for  appellants. 

Robert  M.  Reynolds  and  Albert  R.  James, 
both  of  Marshall,  for  respondents. 

GRAVES,  J.  Action  in  ejectment.  The 
plaintiffs  are  five  of  the  seven  children  of 
James  NelT,  deceased.  The  defendants  are 
his  widow  and  the  two  remaining  children. 
As  first  instituted  the  suit  was  against  Isaac 
J.  Neff  alone,  but,  defects  of  parties  being 
suggested  in  his  answer,  the  widow,  Mary  C. 
Neff,  and  the  son  Robert  B.  Neff  appeared 
and    filed    answers    as   defendants   therein. 

The  legal  battle  centered  around  that  por- 
tion of  the  answer  of  Isaac  J.  Neff  wherein 
he  claimed  the  full  interest  in  the  land  by  a 
contract  with  his  father  fully  executed  upon 
the  part  of  the  said  Isaac  J.  Neff,  and  which 
contract  he,  the  said  Isaac  J.  Neff,  asked  to 
have  specifically  enforced.  The  material  por- 
tion of  this  equitable  defense  and  cross-claim 
reads: 

"That  the  said  James  Neff  was  at  one  time 
during  his  life  the  owner  of  and  seized  in  fee 
simple  of  the  lands  described  in  the  petition, 
to  wit,  the  east  half  of  the  southeast*  quarter 
of  section  18,  township  50,  range  19,  containing 
80  acres  more  or  less,  and  of  the  south  half  of 
the  southwest  quarter  of  the  northeast  quarter 
of  section  13,  township  50,  range  20,  contain- 
ing 20  acres  more  or  less,  all  lying  and  being  In 
Saline  county.  Mo.,  and  while  such  owner  and 
so  seized,  about  the  year  1889,  he  proposed  to 
and  promised  and  agreed  with  this  defendant 
that,  if  defendant  would  enter  upon  and  im- 
prove the  east  half  of  the  southeast  quarter  of 
section  18  aforesaid,  by  farming  and  cultivating 
such  portions  thereof  as  were  adaptable  for 
such  purpose,  by  the  erection  of  dwelling  and 
other  buildings  thereon,  and  otherwise  improv- 
ing the  same  for  use  and  occupation,  he  would 
give  him  (this  defendant)  the  said  80-acre  tract, 
and  also  in  connection  therewith  would  giv^ 
him  the  said  south  half  of  the  southwest  quar- 
ter of  the  northeast  quarter  of  section  13,  town- 
ship 50,  range  20,  the  latter  described  tract  be- 
ing a  tract  of  20  acres,  more  or  less,  standing  in 
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timber,  defendant  haying  the  right  to  leave  said 
20-acr6  tract  standing  in  timber,  or  to  cut  the 
timber  therefrom  at  his  pleasure. 

"Defendant  says  that  he  accepted  said  prop- 
osition upon  the  part  of  the  said  James  Neff, 
and  that,  relying  thereon  and  upon  the  said 
statement  and  promises  of  the  said  James  Neff, 
and  by  reason  thereof  and  thereunder,  he  soon 
thereafter  accepted  possession  of  all  said  lands 
from  the  same  James  Neff,  and  since  thus  tak- 
ing possession  of  the  same  hasv  made  many  val- 
uable and  lasting  improvements  on  said  80-acre 
tract  under  said  promise  and  statement,  to  wit, 
has  cleared  and  cultivated  the  same,  has  kept 
the  same  in  a  state  of  cultivation  and  built  up 
and  preserved  the  same,  has  built  fences  there- 
on, has  built  dwelling  and  other  necessary  hous- 
es thereon,  buggy  sheds,  smokehouses,  barns  and 
outhouses,  stock  pens  and  other  inclosures,  has 
set  Out  orchards  and  made  many  other  improve- 
ments thereon,  all  at  his  own  and  a  great  ex- 
pense; he  has  cut  timber  and  sold  timber  from 
the  20-acre  tract,  and  exercised  other  acts  of 
ownership  thereon;  that  from  the  time  he  ac- 
cepted possessioiv  of  said  lands  from  the  said 
James  Neff  he  has  continued  in  possession  of 
all  said  lands  and  made  all  said  improvements 
under  and  relying  upon  the  promise  of  the  said 
James  Neff  that  he  would  by  reason  thereof 
give  him  the  said  lands,  and  since  the  death  of 
the  said  James  Neff,  the  same  as  prior  to  his 
death,  has  continued  in  possession  of  all  said 
lands,  claiming  the  same  by  reason  of  the  prem- 
ises as  hereinbefore  stated,  and  is  now  in  pos- 
session of  the  same  under  said  claim. 

"Defendant  says  that  by  reason  of  the  prem- 
ises the  said  James  Neff  became  and  was  bound 
to  convey  said  lands  to  this  defendant  as  he 
promised  and  agreed,  and,  having  failed  to 
make  such  conveyance  by  deed  or  will,  as  he 
should  have  done,  during  his  lifetime,  the  de- 
fendant is  now  entitled  to  have  said  agreement, 
promise,  and  contract  for  the  conveyance  of 
said  lands  specifically  performed  and  enforced 
against  the  widow,  children,  and  heirs  of  the 
said  James  Neff,  for  all  of  which  relief  the  de- 
fendant herein  prays,  as  well  as  for  any  and 
all  other  relief  to  which  he  may  be  entitled." 


By  answer  the  widow  averred  that  she  has 
never  released  her  dower  right  in  and  to 
the  lands  described  and  asserted  her  right 
to  such  an  Interest  therein.  She  also  took 
sides  with  the  plaintiffs,  and  averred  that 
the  seven  children  were  each  entitled  to  an 
undivided  one-seventh  Interest  in  the  land, 
subject  to  her  dower  Interest. 

Robert  E.  Neff,  by  answer,  adopted  the 
answer  of  his  brother  Isaac  J.  Neff.  As  to 
the  contract  set  up  in  the  answer  of  Isaac 
J.  Neff,  the  learned  chancellor  nisi  made  the 
following  finding  of  facts  in  the  judgment 
rendered: 

"That  the  said  James  Neff  was  at  one  time 
during  his  life  the  owner  and  seized  in  fee 
simple  of  the  lands  described  in  the  petition,  to 
wit,  the  east  half  of  the  southeast  quarter  of 
section  18  in  township  50,  range  19,  and  the 
south  half  of  the  southwest  quarter  of  the 
northeast  quarter  of  section  13,  township  50, 
range  20,  all  lying  and  being  in  Saline  county. 


Mo.,  and  while  such  owner  and  so  seised,  about 
the  year  1889,  he  proposed  and  promised  and 
agreed  with  the  defendant  Isaac  J.  Neff  that  if 
he,  the  said  Isaac  J.  Neff  would  enter  upon, 
and  improve  the  east  half  of  the  southeast 
quarter  of  section  18  aforesaid,  by  farming  and 
cultivating  such  portions  thereof  as  were  adapt- 
able for  such  purposes  by  the  erection  of  dwell* 
ings  and  other  buildings  thereon,  and  otherwise 
improving  the  same  for  use  and  occupation,  that 
he  would  give  to  him,  the  said  Isaac  J.  Neff» 
the  said  80-acre  tract,  and  in  connection  there- 
with would  give  him  the  south  half  of  the 
southwest  quarter  of  the  northeast  quarter  o£ 
section  13,  township  50,  range  20,  the  latter 
described  tract  being  a  tract  of.  20  acres,  more 
or  less,  standing  in  timber;  that  the  said  de- 
fendant Isaac  J.  Neff  accepted  said  proposi- 
tion upon  the  part  of  said  James  Neff,  and  re- 
lying thereon,  and  upon  the  said  statement  and 
promises  of  said  James  Neff,  and  by  reason, 
thereof  and  thereunder,  he  accepted  possession 
of  all  of  said  lands  from  the  said  James  Neff, 
and  has  since  thus  taken  possession  of  the 
same,  made  many  valuable  and  lasting  improve- 
ments upon  said  80-acre  tract  of  land,  to  wit, 
the  east  half  of  the  southeast  quarter  of  section 
18,  under  and  by  reason  of  said  statements  and 
promise  of  said  James  Neff  to  give  said  land  to 
him,  has  cleared  and  cultivated  the  same  and 
has  kept  ^e  same  in  good  state  of  cultivation^ 
has  built  up  and  preserved  the  same,  has  built 
fences  thereon,  has  built  dwellings  and  other 
necessary  houses  thereon,  buggy  sheds,  smoke- 
houses, barns  and  outhouses,  stock  pens  and 
other  Inclosures,  has  set  out  orchards,  and  made 
many  other  improvements  thereon,  all  at  his 
own  and  great  expense;  that  from  the  time 
he,  the  said  Isaac  J.  Neff,  accepted  possession 
of  said  80  acres  of  land  from  the  said  James 
Neff  under  said  promise,  he  has  continued  in  the 
possession  thereof  and  made  all  said  improve- 
ments under  and  relying  upon  the  promise  of 
said  James  Neff  that  h£  would  by  reason  there-* 
of  give  him  said  lands,  and  that  he  has  since 
the  death  of  said  James  Neff  continued  in  pos- 
session of  said  land  claiming  the  same  under 
said  promise  to  give  and  by  reason  of  his  pos- 
session thereof  and  improvements  thereon  un- 
der said  promise ;  that  the  said  James  Neff  died 
without  having  conveyed  the  same  to  the  said 
Isaac  Neff,  defendant  herein,  by  will  or  deed; 
that  the  said  defendant  Isaac  J.  Neff  is  by 
virtue  of  the  premises,  as  hereinbefore  stated, 
entitled  to  the  possession  of  said  80-acre  tract 
of  land,  to  wit,  the  east  half  of  the  southeast 
quarter  of  section  18  of  township  50*  range  19, 
Saline  county,  Mo.,  subject  to  the  dower  rights 
and  interests  therein  of  the  said  defendant 
Mary  C.  Neff,  the  said  widow  of  the  said 
James  Neff,  against  all  of  the  plaintiffs  and 
other  defendants  herein,  and  that  by  virtue  of 
the  premises  as  stated  he  is  now  the  owner  of 
said  SO-acre  tract  of  land,  subject  to  the  dower 
rights  and  interests  belonging  to  said  Mary 
C.  Neff,  widow  of  said  James  Neff,  and  that 
he  is  entitled  to  have  said  contract  specifically 
enforced  against  the  plaintiffs  and  other  de- 
fendants herein  excepting  to  the  said  widow, 
Mary  C.  Neff,  her  rights  and  interests  by  way 
of  dower  in  and  to  the  same,  and  is  entitled  to 
have  the  title  to  said  80  acres  of  land,  subject 
to  the  dower  of  said  widow  therein,  vested  in 
him." 
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After  the  findings  above  the  chancellor 
further  found  that  the  said  Isaac  J.  Neff  was 
not  entitled  to  specific  performance  of  the 
contract  as  to  the  20-acre  tract 

Judgment  was  entered  s^iflcally  enforc- 
ing the  contract  as  to  the  80-acre  tract,  sub- 
ject to  the  widow's  dower,  and  as  to  the  20- 
acre  tract  plaintiffs  were  given  judgment  for 
a  five-sevenths  interest  therein,  subject  to  the 
dower  rights  of  the  widow.  E^om  such  judg- 
ment the  plaintiffs  have  appealed. 

[1,  2]  I.  If  the  findings  of  fact  in  the  chan- 
cellor's decree  are  borne  out  by  the  evidence, 
at  least  an  affirmance  of  this  judgment  must 
fbllow.  Indeed,  it  might  be  questionable  as  to 
whether  or  not,  under  these  findings,  the 
learned  chancellor  did  not  err  in  not  decree- 
ing specific  performance  as  to  the  20-acre 
tract. 

That  portion  of  the  answer  of  defendant 
Isaac  J.  Neff  in  the  nature  of  an  equitable 
counter  or  cross  action  for  specific  perform- 
ance of  a  contract  pleads  a  definite  and  cer- 
tain contract  of  agreement  between  the  de- 
ceased, James  Neff,  and  the  defendant  Isaac 
J.  Neff.  There  is  no  uncertainty  or  obscu- 
rity about  the  contract  or  agreement  pleaded. 
Nor  is  there  doubt  or  uncertainty  as  to  the 
findings  of  the  learned  chancellor.  He  finds 
the  contract  proven  to  be  the  contract  plead- 
ed.    He  finds  from  the  evidence: 

That  James  Neff  ''proposed  and  promised  and 
agreed  with  the  defendant  Isaac  J.  Neff  that 
if  he,  the  said  Isaac  J.  Neff,  would  enter  upon 
and  improve  the  east  half  of  the  southeast 
quarter  of  section  18  aforesaid  by  farming  and 
cultivating  such  portion  thereof  as  were  adapt- 
able for  such  purposes  by  the  erection  of  dwell- 
ings and  other  buildings  thereon,  and  otherwise 
improving  the  bame  for  use  and  occupation, 
that  he  would  give  to  him,  the  said  Isaac  J. 
Neff,  the  said  80-acre  tract,  and  in  connection 
therewith  would  give  him  the  south  half  of  the 
southwest  quarter  of  the  northeast  quarter  of 
section  13,  township  50,  range  20,  the  latter 
tract  being  a  tract  of  20  acres,  more  or  less, 
standing  in  timber." 

So  that  the  contract  found  from  the  evi- 
dence is  in  substance  and  in  law  the  contract 
pleaded.  The  chancellor  also  found  facts 
which  show  a  complete  performance  of  the 
contract  by  Isaac  J.  Neff,  and,  if  the  findings 
are  supported  by  the  evidence,  the  judgment 
will  at  least  have  to  be  affirmed. 

In  fact,  if  these  findings  as  to  the  contract 
made  and  the  performance  of  such  contract 
by  Isaac  J.  Neff  are  supported  by  the  evi- 
dence, we  are  at  a  loss  to  see  by  what  process 
of  reasoning  the  learned  chancellor  did  not 
include  the  20-acre  tract  in  his  decree  for 
specific  performance.  But  we  need  not  dis- 
cuss that  for  the  point  we  now  have  in  view. 
That  point  is  that  there  was  a  clear,  si)ecific 
contract  pleaded,  and  the  findings  of  fact 
show  the  same  clear,  specific  contract  as 
pleaded,  as  well  as  a  full  performance  there- 
of by  Isaac  J.  Neff. 


[3]  II.  In  cases  of  this  character  strictness 
of  proof  is  required.  Not  only  so,  but  satis- 
factory proof  is  requii^.  After  a  full  con- 
sideration of  our  previous  case  law,  we,  in 
Walker  v.  Bohannan«  243  Mo.  loc.  cit  136, 
147  S.  W.  1024.  undertook  to  give  a  short 
r6sum6  of  the  applicable  rules  of  law  in  cases 
like  the  one  at  bar.    We  then  said: 

"The  rules  cover  many  phases,  i.  e.:  (1)  The 
alleged  oral  contract  must  be  dear,  explidt 
and  definite ;  (2)  it  must  be  proven  as  pleaded ; 
(8)  such  contract  cannot  be  estaUished  by  con- 
versations either  too  ancient,  on  the  one  hand, 
or  too  loose  or  casual,  upon  the  other;  (4)  the 
alleged  oral  contract  must  itself  be  fair,  and 
not  .unconscionable;  (5)  the  proof  of  the  con- 
tract as  pleaded  must  be  such  as  to  leave  no 
reasonable  doubt  in  the  mind  of  the  chancellor 
that  the  contract  as  alleged  was  in  fact  made, 
and  that  the  full  performance,  so  far  as  lies 
in  the  hands  of  the  parties  to  perform,  has 
been  had;  (6)  the  work  constituting  perform- 
ance must  be  such  as  is  referable  solely  to  the 
contract  sought  to  be  enforced,  and  not  such  as 
might  be  reasonably  referable  to  some  other  and 
different  contract;  (7)  the  contract  must  be 
one  based  upon  an  adequate  and  legal  consid- 
eration, so  Uiat  ,it8  performance  upon  the  one 
hand,  but  not  upon  the  other,  would  bespeak 
an  unconscionable  advantage  and  wrong,  de- 
manding in  good  conscience  relief  in  equity; 
and  (8)  proof  of  mere  disposition  to  devise  by 
will  or  convey  by  deed  by  way  of  gift,  or  as  a 
reward  for  services,  is  not  sufficient,  but  there 
must  be  shown  a  real  contract  to  devise  by  will 
or  convey  by  deed,  made  before  the  acts  of  per- 
formance relied  upon  were  had." 

In  the  case  before  ns  the  evidence  conclu- 
sively shows  that  Isaac  J.  Neff  was  for  long 
years  in  the  exclusive  possession  of  this  80 
acres  of  land,  and  was  so  in  possession  with- 
out the  payment  of  rent.  The  evidence  fur- 
ther conclusively  shows  that  extended  and 
valuable  Improvements  were  made  upon  the 
land  by  Isaac  J,  Neff.  These  two  facts, 
shown  beyond  a  doubt,  indicate  fclearly  that 
the  possession  was  taken  and  the  improve- 
ments made  under  some  kind  of  a  contract, 
agreement,  or  understanding  with  the  father. 
In  a  very  similar  case,  Hubbard  v.  Hubbard, 
140  Mo.  loc.  dt.  302,  41  S.  W.  740,  Judge 
Macfarlane  well  said: 

*'The  evidence  leaves  no  doubt  that  defend- 
ant's husband  took  possession  of  the  land  and 
made  valuable  and  lasting  improvements  there- 
on under  some  kind  of  an  agreement  with  his 
father  by  which  he  was  permitted  to  occupy 
and  use  it  without  the  payment  of  rent.  If  he 
was  placed  in  possession  under  promise  of  a 
gift  of  tlie  land,  and  in  reliance  thereon  made 
the  '  improvements,  then  defendant  is  entitled 
to  a  decree  for  the  execution  of  the  gift  The 
improvements  made  upon  the  land  constitute  a 
sufticient  consideration  for  the  promise,  and  de- 
fendant 'stands  before  a  court  of  equity  in  the 
attitude  of  a  purchaser  and  with  equal  rights 
and  remedies.'  Dozier  v.  Matson,  04  Mo.  332 
[7  S.  W.  268,  4  Am.  St  Rep.  388]. 

"The  only  question  in  the  case  therefore  is 
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whether  the  evidence  is  sufficient  to  establish 
the  promise  relied  upon  by  defendant." 

So  we  say  in  this  case.  The  only  question 
is  the  suflBdency  of  the  evidence  to  show  the 
agreement  relied  upon  by  Isaac  J.  Neff,  when 
he  took  the  possession  and  began  the  im- 
provements. The  learned  chancellor  below 
has  found  that  the  contract  pleaded  was  duly 
shown  by  the  evidence,  and  this  leaves  for  ua 
the  determination  of  the  question  as  to 
whether  or  not  his  findings  of  the  facts  have 
cogent  proof  in  the  evidence. 

[4]  In  approaching  this  question,  another 
rule  should  be  adverted  to  in  passing.  The 
evidence  in  the  case  is  oral,  and  in  such  cdses 
we  will  usually  yield  to  the  Judgment  of  the 
chancellor  nisi  in  determining  the  real  truth 
of  contradictory  oral  testimony.  This  for 
the  reason  that  his  opportunities  (witl>  the 
witnesses  before  him)  are  much  better  in  a 
sifting  process  for  the  truth  than  would  be, 
ours  from  a  cold,  printed  record. 

The  superiority  of  the  trial  court  for  sift- 
ing the  truth  from  a  mass  of  contradictions 
in  oral  evidence  has  always  been  recognized 
here,  although  his  findings  are  not  binding 
upon  this  court  as  the  final  arbiter  of  the 
equities  in  the  case.  "We  give  deference  to 
his  findings  because  of  his  better  opportunity 
to  get  at  the  real  truth  of  the  matter.  I:n 
,this  case  the  trial  chancellor  says  that  the 
evidence  adduced  supports  the  contract  plead- 
ed. The  question  is:  Does  it  so  show,  giving 
due  deference  to  the  Judgment  of  the  trial 
court  in  the  case  of  contradictions  in  the  evi- 
dence?   This  point  we  take  next 

[5]  III.  The  substance  of  the  agreement 
pleaded  is  that  James  NefF  gave  the  land  to 
Isaac  NeflP  In  consideration  of  his  moving 
thereon  and  improving  it.  In  fact  It  Is  a 
practical  allegation  of  a  gift,  and  the  accept- 
ance thereof. 

As  said  In  a  previous  paragraph  of  this 
opinion,  the  long  and  continued  possession 
of  the  land  (without  a  payment  of  rent)  by 
Isaac  Nefif,  and  his  continuous  improvement 
of  the  land,*  Indicates  beyond  doubt  that 
there  was  some  understanding  between  him 
and  his  father.  The  i>ossesslon  ran  for  a 
period  of  over  20  years.  During  this  time  he 
rented  out  parts  of  the  land,  and  collected 
the  rent  himself.  The  improvements,  whilst 
not  the  most  expensive,  were  substantial, 
valuable,  and  lasting.  Two  bams  had  been 
built,  the  last  to  replace  the  first  which  was 
burned. 

There  is  a  mass  of  testimony  showing 
that  James  Neff  said  that  he  had  gkven 
this  land  (the  80  acres  and  20  acres  of  tim- 
ber) to  Isaac  Neif.  It  appears  that  he  had 
given  a  similar  quantity  to  his  son  Robert 
Neff.  The  conversations  usually  related  to 
the  two  sons,  but  not  Infrequently  to  Isaac's 
land  alone. 

The  testimony  relating  to  his  statements 
as  to  a  gift  of  the  land  to  Isaac  covers  the 


period  from  the  time  Isaac  first  took  posses- 
sion down  to  a  short  time  before  the  old 
gentleman's  death  in  about  1913.  During  all 
these  years  the  evidence  shows  that  the  old 
man  said  that  he  had  given  this  land  to 
Isaac  Neff,  both  the  80  acres  and  the  20 
acres.  The  evidence  of  his  requiring  Isaac 
to  improve  and  cultivate  is  not  so  volumi- 
nously proved.  But  no  chancellor  could  read 
the  evidence  as  to  the  statements  made  by 
James  Neff  during  all  the  years  without  con- 
cluding that  he  had  given  the  land  to  Isaac. 
The  witnesses  usually  did  not  hear  him  say 
further  than  that  he  had  given  the  land  to 
Isaac,  or  "Bud,"  as  he  was  usually  called. 
Another  strong  circumstance  Is  that,  before 
selling  the  remainder  of  his  lands  In  the 
neighborhood,  the  old  gentleman  had  the 
timber  land  (80  acres)  surveyed,  and  the  20 
acres  which  belonged  to  Isaac  and  the  20 
acres  which  belonged  to  Bob  staked  off.  At 
this  time  he  stated  that  he  had  given  each 
of  those  boys  20  acres  of  timber  with  their 
respective  80  ilcres  of  farm  land.  Still  a 
further  circumstance  of  great  probative  forc6 
is  that,  when  the  old  gentleman  sold  out  to 
move  to  Marshall,  the  county  seat,  he  sold 
all  of  the  land  ever  owned  by  him  except  the 
100  acres  each  which  he  had  given  to  the 
two  boys,  unless  it  be  a  little  tract  of  ?  or  4 
acres  of  timber  land,  and  why  this  was  left 
does  not  appear.  He  netted  by  the  sale  about 
$20,000,  after  the  discharge  of  all  incum- 
brances and  debts  against  his  lands.  He  evi- 
dently thought  he  would  be  able  to  care  for 
all  of  his  children.  But,  be  this  as  it  may, 
the  learned  chancellor  had  ample  evidence 
upon  which  to  predicate  his  findings  as  to 
the  understanding  or  agreement  between 
James  Neff  and  Isaac  Neff.  The  evidence 
clearly  shows  the  gift,  and  its  acceptance, 
and  a  full  compliance  with  the  terms  of  the 
gift.  The  evidence  is  cogent  and  clear,  and 
leaves  no  reasonable  doubt. 

The  only  error  we  discover  in  the  record 
(in  this  regard)  is  the  failure  to  give  to  Isaac 
Neff  the  20  acres  of  timber  land.  He  does 
not  appeal,  and  is  therefore  not  complaining. 

[8,  7]  IV.  It  appears  that  several  years  be- 
fore James  Neff  died  he  had  Mr.  Dugglns,  a 
lawyer  of  Marshall,  Mo.,  draw  for  him  a  will, 
which  will  was  duly  executed  and  delivered 
to  Mr.  Neff.  After  Neff's  death  this  will  was 
never  found.  It  was  sought  to  prove  by  Mr. 
Dugglns  that  such  will  provided: 

"That  this  particular  piece  of  land  in  con- 
troversy should  be  the  property  of  the  defend- 
ant Robert  T.  Nefi^,  but  that  he  should  pay  the 
other  heirs  the  difference  in  the  value  of  tliia 
land  and  his  part  of  the  estate  which  he  would 
inherit." 

This  offer  was  excluded,  and,  we  think, 
properly  so.  It  should  be  noted  that  the 
offer  was  to  show  that  the  will  provided  that 
Robert  T.  Neff  should  have  the  land  then 
in  the  possession  of  Isaac  Neff  under  a  claim 
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of  a  gift  from  tbe  fatber.  The  only  purpose 
would  be  to  show  that  tbe  old  gentleman 
was  asserting  the  right  to  dispose  of  this 
land  to  Robert  Neff  notwithstanding  that  he 
had  placed  Isaac  Neff  in  possession  thereof 
some  years  previous  thereto.  Such  a  declara- 
tion would  be  a  declaration  in  the  interest  of 
James  Neff,  and  not  one  against  his  interest. 
It  was  one  made  long  after  tbe  gift,  if  there 
was  a  gift,  as  we  have  concluded. 

It  must  be  borne  In  mind  that  no  question 
of  advancement  is  at  issue  in  this  case.  The 
question  here  is  purely  one  of  title.  Plaintiffs 
say  that  they  are  entitled  to  five-sevenths  of 
this  land  (100  acres)  by  inheritance.  De- 
fendant Isaac  Neff  claims  full  title  by  gift. 
Whilst  such  is  the  status  of  the  Issues,  we  do 
not  see  the  relevancy  of  a  statement  In  a  de- 
stroyed will.  The  presumption  is  that  the 
testator  destroyed  this  document,  in  that  it 
has  never  been  found.  The  court  did  not  err 
in  excluding  this  evidence.  Gunn  v.  Thurs- 
twi,  130  Mo.  loc.  dt  346,  32  S.  W.  654. 

The  whole  case  considered  in  the  light  of 
our  rulings  in  Walker  v.  Bohannan,  supra, 
we  think  the  defendant  Isaac  Neff  has  con- 
clusively made  out  his  case.  It  is  true  that 
tbere  is  some  evidence  that  Isaac  Neff  made 
statements  which  would  rebut  the  idea  of  a 
gift,  but,  when  all  are  considered,  we  are 
fully  content  with  the  decree  nisi  upon  the 
question  of  a  gift,  and  one  which  would  cov- 
er the  whole  100  acres.  However,  defendant 
does  not  complain  (by  way  of  an  appeal)  as 
to  the  loss  of  the  20-acre  tract,  and  plaintiffs 
are  in  ill  shape  to  complain  of  getting  an 
Interest  therein. 

The  Judgment  and  decree  is  therefore  af- 
firmed. 

BLAIR,  P.  J.,  concurs. 

BOND,  J^  concurs  in  the  result 


BEATTIE  MFG.  CO.  et  al.  v.  GERARDI. 
(No.  20124.) 

(Supreme  Court  of  Biissouri,  Division   No.  1. 

June    2,    1010.     Rehearing   Denied 

July  9,  1019.) 

1.  JuDOMSNT      ^=»870(1)— Ancuxabt  Chab- 

ACTEB  or  SCIBB  FaCIAS  TO  REVIVE. 

Scire  facias  to  revive  a  judgment  is  not  an 
original  action,  but  a  continuation  of  a  former 
proceeding,  and  ancillary  thereto,  being  in  ef- 
fect but  the  application  of  plaintiff  to  the  court 
tor  execution  on  a  judgment  about  to  become 
dormant,  and  it  is  not  necessary  that  the  writ 
be  applied  for  by  petition,  though  it  may  be. 

2.  JunoMENT  ^=5>870(6)  —  Scire  Facias  to 
Revive  Judgment— Wbit  as  First  Plead- 
ing. 

The  practice  in  Missouri  is  to  regard  the 
writ  of  scire  facias  to  revive  a  judgment  as  the 


first  pleading  on  the  part  of  plaintiff,  which 
might  be  demurred  to  for  insufficiency,  or  oth* 
erwise,  or  answered,  and  issues  formed'  as  in 
other  cases. 

3.  Judgment  «=»870(1)  —  Scire  Facias  to 
Revive  Judgment  —  Use  Plaintiffs  as 
"Parties  Plaintiff." 

Where  the  nominal  or  record  plaintiff  in 
scire  facias  to  revive  a  judgment  has  no  inter- 
est in  the  subject-matter,  but  use  plaintiffs  have 
or  claim  to  have  entire  title,  both  legal  and 
equitable,  and  have  tbe  unrestricted  right  to 
control,  and  do  control,  the  procedure,  although 
in  the  name  and  guise  of  the  fictitious  nominal 
plaintiff,  they  may  be  deemed  the  ''parties  plain- 
tiff,*' and  their  capacity  ^o  sue  and  their  inter- 
est in  the  subject-matter  challenged  as  that  of 
other  plaintiffs. 

4.  Judgment  ^=»870(6)  —  Scibe  Facias  to 
Revivb  Judgment  —  Writ  *-  Avebment  of 
Capacity— Sufficiency. 

Averment  of  writ  of  scire  facias,  to  revive 
a  judgment  in  favor  of  a  decedent,  that  de- 
cedent had  died  leaving  a  last  will,  of  which  tbe 
use  plaintiffs  were  execiitrices,  held  sufficient 
averment  of  the  use  plaintiffs'  representative 
capacity,  in  the  absence  of  special  demurrer  or 
motion  to  make  definite  and  certain. 

5.  Judgment  «=»870(6)  —  Scire  Facias  to 
Revive  Judgment— General  Deniai^— Ad- 
mission OF  Representative  Capacity. 

General  denial  to  writ  of  scire  facios  to  re- 
vive a  judgment 'for  decedent,  the  writ  being 
for  the  benefit  of  his  execntrices,  the  use  plain- 
tiffs, held  not  to  put  their  representative  char- 
acter,  that  is,  their  legal  capacity  to  sue,  in  is- 
sue ;  the  plea  to  the  merits  of  the  general  issue 
unquestionably  admitting  plaintiffs'  representa- 
tive capacity  and  their  right  to  institute  and 
maintain  suit 

6.  Evidence  ^=»265(7)  —  "Judicial  Admis- 
sion." 

In  scire  facias  by  ezecutrices  to  revive  a 
judgment  in  favor  of  their  decedent,  their  coun- 
sel's admission  that  they  were  foreign  execn- 
trices, to  have  had  the  effect  of  admitting  plain- 
tiffs out  of  court,  must  Dave  belonged  .to  the 
class  of  ''judicial  admissions."  deliberately  made 
for  the  purpose  of  substitution  for  the  regular 
legal  evidence  of  facts  at  trial,  but  not  includ- 
ing every  statement  made  casually  by  counsel  in 
the  heat  of  argument  or  in  colloquy  with  his 
adversary. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Judicial  Admis- 
sion.] 

7.  ilUDOMENT  €=»870(6)  —  Scire  Facias  to 
Revive  Judgment- Admission  in  Plead- 
ings—Effect. 

In  scire  facias  by  executrices  to  revive  a 
judgment  in  favor  of  their  decedent,  in  the  ad- 
mission of  record  by  the  pleadings  that  plain- 
tiffs had  the  right  to  institute  and  maintain  tbe 
suit  as  executrices  was  comprehended  the  neces- 
sary legal  inference  that  they  had  been  granted 
letters  testamentary  by  a  probate  court  in  Mis- 
souri having  jurisdiction,  and  the  court  could 
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not  have  heard  evidence  to  the  contrary,  or, 
if  admitted,  should  have  disregarded  it. 

8.  Judgment  ^=»870(6)  —  Scibb  Facias  to 
Revive  Judgment  —  CAPAcrrr  to  Sub  — 
Amendment  to  Answeb. 
If  defendant,  in.  a  writ  of  scire  facias  sued 
out  by  executrices  to  revive  a  judgment  in  favor 
of  their  decedent,  intended  to  deny  the  repre- 
sentative capacity  in  which  plaintiffs  sued,  in 
that  they  were  foreign  executrices,  she  should 
have  made  a  Special  denial  of  the  allegations  of 
the  petition  and  writ  in  the  nature  of  a  plea 
in  abatement,  and  after  plaintiffs  had  closed 
their  case  the  trial  court  exercised  a  sound  dis- 
cretion in  refusing  to  permit  filing  of  an  answer 
putting  in  issue  for  the  first  time  plaintifb' 
capacity  to  sue. 

Appeal  from  St  Louis  Gircnit  Court; 
Thomas  C.  Hennings,  Judge. 

Proceedings  by  scire  facias  to  revive  a 
Judgment  by  the  Beattie  Manufacturing  Com- 
pany, suing  for  Mary  B.  J.  White,  and  anoth- 
er, against  Annie  Gerardi.  From  judgment  of 
revival,  defendant  appeals.    Affirmed. 

Th\a  is  a  proceeding  to  revive  a  Judgment 
by  scire  facias.  The  petition  for  the  writ 
was  filed  in  the  office  of  the  clerk  of  the 
circuit  court  of  the  city  of  St  Louis.  The 
writ  issued  March  14,  1916,  and,  omitting 
caption  and  attesting  clause,  is  as  follows: 

"Whereas,  Beattie  Manufacturing  Company,  a 
corporation  of  Missouri,  on  the  18th  day  of 
May,  1896,  by  the  judgment  of  our  circuit  court, 
recovered  against  Annie  Gerardi  the  sum  of 
$14,2^5.36,  debt,  together  with  interest  thereon, 
and  the  costs  and  charges  in  that  behalf  expend- 
ed which  said  judgment  bears  interest  at  the 
rate  of  6  per  cent,  per  annum  from  date  of  said 
judgment,  which  said  judgment  is  entered  in 
Book  149  at  page  86  of  the  records  of  this  court. 

"That  on,  to  wit.  May  15,  1906,  said  judgment 
was  duly  revived,  less  a  credit  of  $75,  in  the 
said  circuit  court  of  the  city  of  St.  Louis  in 
case  No.  41244,  series  A,  of  said  court,  and  said 
revivor  is  duly  entered  in  Book  196  at  pages 
350  and  351  of  the  records  of  said  circuit  court 
of  the  city  of  St.  Lotis,  state  of  Missouri. 

"That  on,  to  wit,  April  15,  1908,  this  plain- 
tiff^  Beattie  Manufacturing  Company,  for  a  val- 
uable consideration,  duly  assigned  said  judg- 
ment to  Hldward  White,  and  since  that  date 
said  Edward  White  has  died,  leaving  a  last  will 
and  testament  of  which  Mary  B.  J.  White  and 
Mary  Elizabeth  White  Miller  are  the  executrices, 
and  they  hold  the  legal  title  to  said  judgment, 
and  this  plaintiff  states  that  no  part  of  said 
judgment  has  been  paid,  except  the  sum  of  $75, 
but  the  residue  thereof  with  interest  thereon  at 
6  per  cent,  per  annum  from  May  18,  1896,  is 
due  and  unpaid. 

"And,  whereas,  it  has  been  suggested  to  us 
that  although  judgment  thereof  is  given,  yet  ex- 
ecution of  the  debt,  interest  and  costs  afore- 
said, still  remain  to  be  levied. 

"These  are,  therefore,  to  command  you.  that 
you  make  known  to  the  said  Annie  Gerardi  that 
she  be  and  appear  before  the  judges  of  our  cir- 
cuit court  on  the  first  day  of  the  next  term 


thereof,  to  be  held  in  the  city  of  St  Louis,  on 
the  first  Monday  of  April  next,  then  and  there 
to  show  cause,  if  any  she  have,  or  anything  can 
say  why  said  judgment  should  not  be  revived 
to  the  use  and  benefit  of  said  Mary  B.  J.  White 
and  Mary  Elizabeth  White  Miller,  -as  execu- 
trices of  the  estate  of  Eidward  White,  deceased, 
with  a  credit  thereon  of  $75,  and  that  the  lien 
thereof  be  continueci  from  May  18, 1896,  against 
her  according  to  law,  and  for  the  cost  of  this 
proceeding,  and  further  to  do  and  receive  what- 
ever the  said  court  shall  then  and  there  ad- 
judge concerning  the  premises.  And  have  you 
then  and  there  this  writ" 

On  April  4,  1916,  the  defendant  ffled  an- 
swer In  the  cause,  which,-  omitting  caption 
and  signature.  Is  as  follows : 

"Now  at  this  day  comes  defendant  Annie 
Gerardi,  and  for  answer  to  the  petition  for 
scire  facias  to  revive  judgment  says  that  she 
denies  each  and  every  allegation  therein  con- 
tained, and  having  fully  answered  prays  to  be 
hence  dismissed  with  her  costs  in  this  behalf."  ' 

The  trial  of  the  cause  was  concluded  on 
June  18,  1916.  Plaintiff  offered  and  read 
the  record  evidence  of  all  matters  alleged  in 
the  writ  to  be  of  record.  He  also  introduced 
the  writt^i  assignment  of  the  judgment  pur- 
porting to  have  been  executed  by  the  Beattie 
Manufacturing  Company  to  Edward  White, 
together  with  a  certificate  of  acknowledment 
hy  the  president  of  the  company  before  a 
notary  public.  This  writ  was  attached  to 
the  margin  of  the  record  of  the  judgment  and 
was  attested  by  the  clerk.  William  J.  Beat- 
tie,  former  president  of  the  Beattie  Manu- 
facturing Company,  was.  next  called,  and  the 
execution  of  the  writing  was  formally  prov- 
en. He  was  the  last  witness  called,  and  when 
he  was  dismissed  from  the  stand,  after  ap- 
pellant's counsel  had  concluded  his  cross- 
examination,  the  following  occurred  as 
shown  by  the  abstract: 

"Mr.  Nichols:  I  want  to  submit  a  certified 
copy  of  a  letter  of  administration,  showing  that 
the  parties  for  whose  benefit  the  revival  is 
sought  have  no  standing  in  this  state. 

**Mr.  Gilliam:  Well,  he  is  before  the  court, 
he  pleaded.  If  there  is  any  such  pleading  to  be 
filed,  or  permitted  to  be  filed,  I  would  move  to 
strike  it  out 

"Whereupon,  court  and  counsel  for  plaintiff 
and  counsel  for  defendant  confer. 

"Mr.  Nichols:  Mr.  Gilliam,  these  executrices 
are  foreign  executrices  of  Mr.  White's  estate  in 
New  York. 

"Mr.  Gilliam:  Yes,  sir. 

"Thereupon  defendant  asked  leave  to  file  an 
amended  answer,  and  thereafter  in  due  time  pre- 
sented to  the  court  an  amended  answer." 

The  amended  answer  which  appellant  ask- 
ed leave  to  file  (caption  and  signature  omit- 
ted) is  as  follows: 

"Now  comes  the  defendant,  and  by  leave 
of  court  first  had  and  obtained  files  this  her 
amended  answer: 
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"(1)  And  as  reasons  why  said  judgment 
should  not  be  reyiyed  in  behalf  of  the  plaintiff 
Beattie  Manufacturing  Company,  for  the  use 
and  benefit  of  Mary  B.  J.  White  and  Mary 
Elizabeth  White  Miller,  executrices  of  the  es- 
tate of  Edward  White,  deceased,  this  defend- 
'  ant  says  that  the  parties  for  whose  use  the  said 
scire  facias  is  brought  to  revive  said  judgment 
are  executrices  of  the  will  of  Edward  White,  de- 
ceased, under  the  laws  of  the  state  of  New  York, 
and  as  such  have  no  right,  title,  or  interest  in 
said  judgment  and  no  legal  capacity  to  sue  in 
this  state. 

"(2)  This  defendant  denies  each  and  every 
other  allegation  contained  in  the  said  petition 
for  a  scire  facias  to  revive  said  judgment  and 
calls  upon  the  said  plaintiff  ior  strict  proof 
of  the  same." 

The  defendant  offered  no  evidence.  The 
cause  was  submitted  and  by  the  cotirt  taken 
under  advisement,  and  on  the  11th  of  Ju- 
ly, 1916,  at  the  June  term,  1916,  of  said 
court,  a  judgment  of  revival  waa  rendered  in 
the  usual  form.  The  defendant,  after  an  un- 
availing motion  for  new  trial,  has  brought 
the  case  here  for  review  by  appeal. 

R.  M.  Nichols,  of  8t  Louis,  for  appellant. 
John  A.  Gilliam,  of  St  Louis,  for  respond- 
ents. 

RAGLAND,  C.  (after  stating  the  facts  as 
above).  [1 ,  i2]  The  propositions  advanced  by 
appellant  and  upon  which  he  relies  for  a  re- 
versal of  the  judgment  may  be  summarized 
as  follows:  First,  the  petition  for  the  writ 
of  scire  facias  does  not  state  a  cause  of  ac- 
tion, in  that  it  does  not  aver  any  right  or 
authority  of  White's  executrices  to  bring  and 
maintain  this  suit  and  does  not  aver  that 
they  have  any  interest  in  or  title  to  the 
judgment  sought  to  be  revived;  second,  that 
there  is  a  total  failure  of  proof  that  they 
are  such  executrices,  or  that  they  have  any 
title  to  the  subject-matter  of  the  suit ;  third, 
that  the  admission  of  the  respondents*  coun- 
sel during  the  progress  of  the  trial  to  the 
effect  that  tiis  clients  were  foreign  executric- 
es, and  consequently  had  no  title  to  the  sub- 
ject of  the  action,  was  binding  on  them  as  a 
judicial  admission;  fourth,  that  the  trial 
court  abused  its  discretion  in  refusing  to 
allow  defendant  to  file  an  amended  answer 
at  the  close  of  plaintiff's  case  to  conform  to 
the  facta  proved.  A  few  preliminary  ob- 
servations seem  necessary  to  avoid  confu- 
sion of  statement  The  appellant  here  at- 
tacks the  petition  for  the  writ  of  scire  facias 
for  insufficiency.  In  the  court  below  she 
answered  the  petition  and  not  the  writ,  and 
both  parties  at  the  trial  apparently  proceed- 
ed on  the  theory  that  the  Issues  were  made 
by  the  petition  and  the  answer  thereto.  It 
has  been  said  so  often  as  to  be  trite  that  a 
scire  facias  to  revive  a  judgment  is  not  an 
original  action  but  a  continuation  of  a  for- 
mer proceeding  and  ancillary  thereto;  that 
it  is  In  effect  but  the  application  by  the  plain- 
tiff to  the  court  for  an  execution  on  a  judg- 


ment about  to  become  dormant  The  writ 
may  be  applied  for  by  petition,  although  It 
Is  unnecessary.  The  petition  therefore  serves 
no  essential  function. 

"Our  statute  giving  the  remedy  of  scire  facias 
to  revive  a  judgment  *  ♦  ♦  is  an  adoption 
of  a  common-law  writ,  with  its  usage  and  the 
procedure  at  common  law  thereunder,  except  as 
altered  by  the  statute  itself  and  except  as  the 
provisions  of  the  practice  act  necessarily  bear 
upon  the  subject"  Goddard  v.  Delaney,  181 
Mo.  loc  cit  573,  80  S.  W.  888. 

At  common  law  the  writ  served  the  double 
purpose  of  process  and  pleading.  As  a 
pleading  it  was  essential  that  it  show  every 
material  fact  to  entitle  the  plaintiff  to  the 
judgment  prayed  for,  and  the  defendant 
could  plead  in  abatement,  or  in  bar,  or  demur 
thereto.  19  Enc.  PI.  &  Pr.  268.  In  this 
sense  it  was  an  action.  Following  the  essen- 
tial features 'of  the  procedure  at  common 
law,  it  has  been  the  universal  practice  in 
this  state  to  regard  the  writ  as  the  first  plead- 
ing on  the  part  of  the  plaintiff  which  might 
be  demurred  to  for  insufficiency,  or  other- 
wise, or  answered,  and  Issues  formed  as  In 
other  cases.  Goddard  v.  Delaney,  supra; 
Sutton  V.  Cole.  155  Mo.  206,  55  S.  W.  1052. 

As  the  writ  in  this  case  Is  essentially  a 
replica  of  the  petition,  except  as  to  its  for- 
mal parts,  the  answer  will  be  treated  as  a 
pleading  responsive  to  the  writ  rather  than 
the  petition. 

[3]  The  writ  discloses  that  the  Beattie 
Manufacturing  Company,  the  plaintiff  in  the 
original  action,  is  but  a  nominal  plaintiff 
in  this,  and  that  the  executrices  of  White 
are  the  use  plaintiffs  and  *  the  real  parties 
in  interest.  The  legal  battle  in  this  case 
has' been  waged  hotly  over  the  questions  as 
to  whether  there  was  sufficient  averment  and 
proof  of  plaintiffs'  authority  to  bring  and 
maintain  the  action  and  of  their- Interest  in 
the  subject-matter  thereof.  That  is,  wheth- 
er they  had  the  legal  capacity  to  sue  and 
whether  they  had  any  Interest  in  the  cause  of 
action.  The  party  plaintiff  who  was  the  sub- 
ject of  this  attack  and  counter  attack  was 
not  the  nominal  plaintiff,  but  its  alleged 
usee.  It  Is  eleihentary  that  no  person  can 
maintain  an  action  respecting  a  subject- 
matter  in  respect  to  which  he  has  no  inter- 
est, right,  or  duty,  either  personal  or  fidu- 
ciary, and  where,  as  here,  the  nominal  or 
record  plaintiff  has  not  a  vestige  of  interest 
in  the  judgment  sought  to  be  revived,  but 
the  use  plaintiffs  have,  or  claim  to  have,  the 
entire  title  thereto,  both  legal  and  equitable, 
and  have  the  unrestricted  right  to  control, 
and  do  control,  the  procedure,  albeit  in  the 
name  and  under  the  guise  of  the  fictitious 
nominal  plaintiff,  there  would  seem  to  be 
no  reason  why  they  should  not  be  deemed 
the  "parties"  plaintiff  and  their  capacity  to 
sue  and  their  interest  in  the  subject-matter 
of  the  action  challenged  In  like  manner  as 
that  of  other  plaintiffs.     They  have   been 
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tacitly  so  regarded  by  counsel  In  their  briefs, 
and  tiiat  view  will  be  acquiesced  In  In  dispos- 
ing of  the  questions  presented  by  the  rec- 
ord. Having  premised  this  much,  appellant*s 
assignments  will  now  be  considered. 

[4]  1.  Appellant's  first  contention  Is  that 
the  writ  does  not  aver  any  authority  or 
right  of  plaintiffs  to  sue  and  does  not  aver 
that  they  have  any  Interest  In  the  subject- 
matter  of  the  suit  In  this  case  plaintiffs' 
right  to  sue,  that  Is,  their  "title  to  the  char- 
acter" In  which  they  sue,  and  their  title  to 
the^thlng  sought  to  be  recovered,  are  l^ernels 
wrapped  In  the  same  husk.  Title  to  the 
Judgment  In  question  vested  hnmedlately  In 
White's  executor  upon  the  grant  of  letters 
testamentary  by  the  court  having  the  req- 
uisite Jurisdiction.  If  therefore  the  writ 
contains  a  sufficient  averment  of  the  rep- 
resentative capacity  of  the  plaintiffs.  It  Is 
a  sufficient  averment  of  their  title  to  the 
Judgment.  The  writ,  after  alleging  the  as- 
signment to  White,  avers: 

"And  since  that  date  said  Edward  White  has 
died,  leaving  a  last  will  and  testament,  of  which 
Mary  J.  B.  White  and  Mary  Elizabeth  White 
Miller  are  the  ezecutrlces." 

This  allegation  Is  not  tantamount  to  a 
total  want  of  averment  of  plaintiff's  repre- 
sentative capacity.  It  is  unquestionably  de- 
fective and  could  not  have  withstood  a  spe- 
cial demurrer  or  motion  to  make  definite 
and  certain;  but,  In  the  absence  of  such  de- 
murrer or  motion,  it  Is  sufficient.  After  a 
plea  to  the  merits,  it  will  be  construed  as 
implying,  by  intendment  a  grant  of  letters 
by  a  court  having  the  necessary  Jurisdiction. 
Langdon  v.  Potter,  11  Mass.  315;  Adams  v. 
Terre-Tenants  of  Savage,  6  Mod.  134 ;  War- 
field  v.  Gardner's  Adm'r,  79  Ky.  683;  Dun- 
can V.  Duncan,  19  Mo.  368;  Bird  v.  Ck>tton, 
57  Mo.  568.. 

[B]  2.  Appellant's  next  contention  is  that, 
if  it  be  conceded  that  the  allegations  in  the 
writ  of  plaintiffs'  representative  capacity 
are  sufficient,  yet  they  are  wholly  unsupport- 
ed by  proofs  no  proof  at  all  in  their  support 
liaving  been  in  fact  offered.  As  to  this  it 
is  sufficient  to  say  that  defendant's  answer, 
being  a  general  denial,  did  not  put  the  rep- 
resentative character  of  plaintiffs,  that  is, 
their  legal  capacity  to  sue,  in  issue.  The 
plea  to  the  merits  of  the  general  issue  un- 
questionably admitted  the  representative  ca- 
pacity of  the  plaintiffs  and  their  right  to  in- 
stitute and  maintain  the  suit.  Baxter  v. 
Transit  Co.,  198  Mo.  1,  95  S.  W.  856,  and 
cases  cited;  Hodges  v.  Kimball,  91  Fed.  845, 
34  O.  O.  A.  103. 

-  [6,  7]  3.  It  is  next  insisted  by  appellant 
that  plaintiffs'  counsel,  when  the  trial  was 
nearing  a  close,  admitted  that  the  plaintiffs 
were  foreign  executrlces,  and  by  so  doing 
admitted  himself  out  of  court,  so  to  speak. 
To  have  the  effect  claimed  for  it,  such  ad- 
mlBsion   must  have   belonged   to   the   class 


termed  "Judicial  admissions.**  It  must 
therefore  have  been  deliberately  made  for 
the  purpose  of  being  used  as  a  substitute 
for  the  regular  legal  evidence  of  the  fact 
at  the  trial  (1  Greenleaf  on  Ev.  {  205),  for 
not  every  statement  made  by  counsel  casual- 
ly, or  in  the  heat  of  argument,  or  in  collo- 
quy with  his  adversary,  is  Mndlhg  on  his 
client  (1  Enc.  Ev.  467).  After  the  last  wit- 
ness was  dismissed  from  the  stand,  the  rec- 
ord recites,  "Whereupon  court  and  counsel 
for  plaintiff  and  counsel  for  defendant  con- 
fer." What  the  conference  was  about  is 
dark.  Whether  the  alleged  admission  was 
made  during  the  conference  or  at  its  con- 
clusion is  not  clear.  There  is  nothing  shown 
to  indicate  what  led  up  to  the  making  of 
sudi  admission,  or  the  connection  in  which 
it  was  made,  or  the  purpose  for  which  it  was 
made.  It  is  unbelievable,  however,  that  it 
was  made  by  respondents'  counsel  for  the 
purpose  of  Jt)eing  used  as  a  substitute  for 
evidence  of  *the  fact.  As  already  stated,  it 
stood  admitted  of  record  by  the  pleadings 
that  plaintiffs  had  the  right  to  institute  and 
maintain  the  suit  as  executors  of  White.  la 
this  admission  was  comprehended  the  nec- 
essary legal  inference  that  they  had  beea 
granted  letters  testamentary  by  a  probate 
court  in  this  state  having  Jurisdiction.  Lang- 
don V.  Potter,  supra.  The  court  would  not 
have  heard  evidence  contra.  Had  evidence 
tending  to  prove  that  plaintiffs  were  foreign 
executrlces  been  received  without  objection. 
It  would  have  been  the  duty  of  the  court  un- 
der the  pleadings  to  disregard  it  Finney 
V.  Randolph,  68  Mo.  App.  560.  That  respond- 
ents' counsel  was  at  all  times  during  the 
trial  keenly  alive  to  the  legal  situation  is 
unquestioned.  The  record  shows  that  up  to 
the  time  of  this  conference  at  least  he  was 
vigilantly  on  guard  and  successfully  parried 
all  efforts  of  appellant's  counsel  to  get  this 
same  matter  into  the  record.  It  Is  evident 
therefore  that  the  alleged  admission  was  not 
made  under  such  circumstances  as  to  be 
binding  upon  the  respondent 

[8]  4.  Lastly,  the  appellant  urges  that  the 
trial  court  abused  its  discretion  in  refusing 
her  request  to  file  an  amended  answer  at 
the  close  of  the  case  especially  denying  the 
representative  character  of  the  plaintiff,  that 
she  should  have  been  permitted  to  amend 
her  pleadings  to  conform  to  the  proof.  The 
only  basis  for  this  contention  is  the  alleged 
admission,  and  for  the  reasons  stated  such 
admission  is  wholly  without  Influence  in  the 
case. 

If  the  defendant  Intended  to  deny  the  ca- 
pacity in  which  plaintiffs  sued,  she  should 
have  made  a  specific  denial  of  the  allegations 
of  the  petition  in  the  nature  of  a  plea  in 
abatement.  As  the  pleadings  stood  when  the 
trial  began,  the  plaintiffs  were  not  put  to 
the  proof  of  those  facts  to  maintain  their 
case.  Certainly  after  they  had  closed  their 
case  it  cannot  be. said  that  the  trial  court 
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failed  to  exercise  a  sound  discretion  in  then 
refusing  to  pennlt  an  answer  to  be  filed  pnt^ 
ting  in  issue  for  the  first  time  plaintiffs'  ca- 
pacity to  sue.  Levels  y.  Railroad,  196  Mo. 
loc.  cit.  014,  94  S.  W.  275. 

There  is  no  suggestion  in  the  record  any- 
where of  any  defense  on  the  merits. 

The  judgment  is  for  the  right  party  and 
Is  affirmed. 

BROWN  and  SMALL,  (3C.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
BAGLAND,  C,  is  adopted  as  the  opinion  of 
the  court 

BLAIR,  P.  J.,  and  BOND  and  GRAVES, 
JJ.,  concur. 


McOLUNG  V.  PULITZER  PUB.   00. 
(No.  18820.) 

(Supreme  Court  of  Missouri,  in  Banc.    July  7, 
1919.) 

1.  CONSTITXJTIONAL     LaW     ^=S>249— COBPOBA- 

T10N8  ^=»500— Vknue. 

Rev.  St.  1909,  |  1755,  providing  that  libel 
suits  against  corporations  may  be  brought  io 
county  where  plaintiff  resides,  although  indi- 
vidual libelers  may  be  sued  only  in  county  in 
which  tiiey  are  found,  denies  corporations  the 
equal  protection  of  the  laws. 

2.  Libel  ano  Slandbb  ^s»48(2)— Quaufibd 

PBIYIIJEOES— PiTBLIO     OfFICIAUS. 

Free  comment  on  the  public  acts  of  public 
officials  is  qualifiedly  privileged. 

3.  LiBSL  AND  Slandeb  ^=>123(8)— Pbivilege 
—Public  Intbbebt. 

In  a  Hbel  case,  the  court,  and  not  the  jury, 
should  determine  whether  matter  claimed  to  be 
privileged  ia  of  public  interest. 

4.  Libel  and  Slandeb  ^s»48(2)— Pbivilege 
—"Public  Intebest." 

A  new8paper*8  discussion  regarding  aUeged 
brutal  treatment  of  prisoners  at  a  state  peui- 
tentiary  is  a  matter  of  "public  interest,*'  with- 
in the  rule  that  comment  on  public  acts  of  pub- 
lic officials  is  qualifiedly  privileged. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Public 
Interest] 

5.  LiBSL    AND    Slandeb    ^=:>123(8)— Quali- 
fied Pbivileoe. 

Whether  a  newspaper's  comments  on  facts 
of  public  interest  are  qualifiedly  privileged  is  a 
question  for  the  court,  and  not  for  the  jury. 

6.  Libel  and  Slandeb  ^=:»48(2) — Qualified 
Pbivileoe— Faib   Comment. 

A  newspaper's  comments  on  disciplinary 
measures  at  a  state  penitentiary,  including  pub- 
lication of  a  convict's  letter  stating  that  a  per- 
son bad  been  strung  up  to  force  a  confession, 
etc.,  held  qualifiedly  privileged. 


7.  Libel  and  Slahdsb  ^5»48(2>— Qualified 
Pbivileob— Comments  on  Motives. 

Where  the  motive  of  a  public  official  is  dif- 
ficult to  ascertain,  it  is  not  libelous  to  attribute 
to  him  one  of  several  motives  warranted  by  the 
facts. 

8.  Libel  and  Slandeb  ^ss>51(5)— Qualified 
Pbivileoik-Rblease. 

The  qualified  privilege  to  criticize  public 
acts  of  public  officials  does  not  exist,  where 
defendant  was  actuated  by  malice. 

d.  Libel  and  Slandeb  ^=>4— "Malice." 

In  libel  cases,  "malice*'  means  the  presence 
of  an  improper  motive  on  defendant's  part. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Malice.] 

10.  Libel  and  Slandeb  ^=s>101(4)— Bubden 
of  Pboof— Malice.  , 

In  a  libel  case,  where  comments  upon  pub- 
lic acts  of  public  officials  were  qualifiedly  privi- 
leged, plaintiff  has  burden  of  establishing  that 
defendant  was  actuated  by  malice  or  an  im- 
proper motive. 

U.  Libel  and  Slandeb  ^=;»51(5)— Malice— 
Sufficienct  of  Evidence. 
In  a  penitentiary  warden's  libel  action 
against  a  newspaper,  articles  from  defendant's 
paper  discussing  and  criticizing  plaintifiTs  con- 
duct, with  a  view  of  effecting  what  defendant 
considered  a  needed  reform,  held  not  to  show 
malice  on  defendant's  part. 

Bond,  C.  J.,  and  Blair  and  Williams,  JJ.,  dis- 
senting in  part. 

Appeal  from  Circuit  Court,  Callaway 
County;  David  H.  Harris,  Judge. 

Action  by  Dlckerson  C.  McClung  against 
the  Pulitzer  Publishing  Company.  Judgment 
for  plaintiff,  and  defendant  appeals. '  Re- 
versed. 

Judson,  Green  &  Henry,  ot  St  Louis*  for 
appellant. 

E>d  E.  Yates,  of  Kansas  City,  A.  T.  Dumm 
and  W.  C.  Irwin,  both  of  Jefferson  City,  and 
J.  R.  Baker,  of  Fulton,  for  re^ondent 

Lon  O.  Hocl^er,  amicus  curiae. 

McBAINE,  Special  Judge.  I.  This  is  an 
action  for  libel,  in  which  the  plaintiff  recov- 
ered Judgment,  and  the  defendant  appealed 
to  this  court 

The  suit  was  instituted  in  the  circuit  court 
of  Cole  county,  where  the  plaintiff  resided, 
and  summons  was  served  upon  the  defend- 
ant in  the  city  of  St  Louis.  At  the  return 
term  the  defendant  appeared  specially  and 
filed  a  plea  to  the  Jurisdiction  of  the  circuit 
court  of  Cole  county.  The  plea  to  the  Ju- 
risdiction was,  in  substance,  that  defendant 
was  a  Missouri  corporation  engaged  in  pub- 
lishing a  newspaper,  called  the  St  Louis 
Post-Dispatch,  in  the  city  of  St  Louis, 
where  its  principal  office  is  located,  and  that 
at  all  times  mentioned  in  plaintiff's  petition 
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it  had  no  office  or  agent  in  Cole  county.  It 
was  alleged  that  the  service  of  stnnmons  was 
made  upon  defendant  by  the  derk  of  the  cir- 
cuit court  of  Cole  county  sending  the  pe- 
tition and  summons  to  the  sheriff  of  the  city 
of  St.  Louis,  and  that  no  other  service  was 
had,  and  that  defendant  had  made  no  volun- 
tary appearance  in  the  circuit  court  of  CJole 
county.  The  plea  alleged  that  the  paper 
containing  the  alleged  libel  was  first  publish- 
ed in  the  city  of  St  Louis. 

The  defendant  then  alleged  in  Its  plea  to 
the  Jurisdiction,  that  If  the  statutes  of  Mis- 
souri are  construed  as  warranting  service 
in  this  manner  and  compelling  defendant  to 
appear  in  the  circuit  court  of  Cole  county, 
when  individual  defendants  In  libel  suits  can 
only  be  sued  in  counties  of  their  residence, 
then  the  statutes  violate  the  Constitutions 
of  Missouri  and  of  the  United  States,  in  that 
they  deny  to  defendant  the  equal  protection 
of  the  laws. 

The  plea  to  the  Jurisdiction  was  overruled. 
The  defendant  then  demurred  to  the  petition, 
on  the  ground  that  the  petition  on  Its  face 
showed  that  the  court  had  no  Jurisdiction. 
The  demurrer  was  overruled.  A  change  of 
venue  was  then  taken  by  defendant  to  the 
circuit  court  of  Callaway  county,  where 
the  case  was  tried  by  the  court  and  a  jury. 
A  verdict  was  rendered  in  favor  of  plaintiff 
in  the  sum  of  $20,000,  but  before  defendant's 
motion  for  a  new  trial  was  passed  upon 
plaintiff  remitted  $13,000,  and  Judgment  was 
thereupon  entered  against  defendant  In  the 
sum  of  $7,000. 

As  was  stated,  this  is  an  action  for  libel. 
The  petition  is  in  two  counts.  In  the  first 
count  the  plaintiff  alleged  that  he  was  the 
warden  of  the  state  i>enltentlary,  and  "that 
by  the  provisions  of  the  laws  of  this  state 
the  plaintiff  a«  such  warden  at  all  times 
hereinafter  mentioned  had  and  exercised 
the  general  control  and  supervision  over  the 
government,  discipline,  and  police  regulations 
of  and  appertaining  to  the  said  penitentiary." 
Hie  alleged  that  the  defendant  newspaper 
published  an  article  charging  him  with  bar- 
barous and  archaic  treatment  of  prisoners  in 
the  penitentiary. 

In  the  second  count  of  the  petition  the 
same  allegation  is  made  as  to  the  plaln- 
tifTs  conduct  It  was  then  alleged  that  the 
defendant  published  another  article  defama- 
tory of  the  plaintiff  of  the  same  general  na- 
ture. It  was  alleged  that  the  second  ar- 
ticle was  a  purported  letter  from  a  convict 
in  the  penitentiary.  The  letter  is  set  forth 
in  full  in  the  petition.  The  convict,  in  the 
letter,  complained  of  the  treatment  of  pris- 
oners in  the  penitentiary,  and  stated,  In  sub- 
stance, that  many  prisoners  were  severely 
whipped  with  a  leather  whip  on  their  bare 
backs.  The  letter  also  stated  that  prisoners 
were  punished  by  compelling  them  to  stand 
on  their  feet,  flat  on  the  stone  floor,  with 


their  arms  extended  above  their  heads  and 
their  wrists  chained  by  handcuffs  to  a  ring 
fastened  in  the  wall  of  a  prison  cell.  It  was 
stated  that  they  stand  in  that  position  from 
6:30  a.  m.  to  3  p.  m.,  and  again  from  3:30  p. 
m.  to  9  p.  m. ;  that  they  received  one  slice  of 
bread  at  6  o'clock  in  the  morning,  and  an- 
other one  at  3  o'clock  in  the  afternoon ;  that 
they  were  given  water,  but  no  other  food; 
and  that  they  were  compelled  to  sleep  at 
night  without  bedding  or  covering,  In  the 
cell,  upon  a  board  upon  the  cell  floor.  This 
treatment  of  prisoners  was  criticized  as  hor- 
rible, ignorant,  brutal,  and  unjust,  and  it 
was  said  that  many  prisoners,  because  of 
such  treatment,  left  the  penitentiary  "with 
murder  in  their  hearts,  determined  to  make 
society  pay  them  what  it  has  allowed  them, 
through  its  representatives,  unjustly  to  suf- 
fer." The  convict  called  upon  defendant 
paper  to  discuss  the  matter  in  the  Interest  of 
society  and  stated: 

"I  promise  you  you  will  uncover  brutality, 
ignorance,  and  vice  such  as  would  make  the 
story  of  the  Spanish  inquisition  read  like  a 
nursery  rhyme." 

The  letter  also  stated  that  one  Steve  Willis 
was  put  in  the  rings  and  kept  there  a  great 
length  of  time,  until  he  made  a  confession 
to  the  officials  where  he  had  gotten  some 
whisky  found  on  his  person.  The  convict 
stated  that  a  confession  *Vrung  from  a  man 
under  torture"  has  no  value  in  a  court  of 
law,  and  asked  why  such  a  confession  should 
be  given  value  in  the  penitentiary.  It  was 
alleged  that  this  letter  from  the  convict  was 
published  with  comment  by  the  defendant. 
The  comment  was  that  the  letter  was  pub- 
lished as  a  statement  of  an  Intelligent  man 
for  what  It  was  worth,  and  that  the  defend- 
ant stated: 

"We  ask  Warden  McClung  and  the  meml>er8 
of  the  board  of  prison  inspectors  if  these  charg- 
es are  true.  We  ask  Governor  Major  if  they 
are  true.  We  ask  a  thorough  investigation,  to 
determine  their  truth  or  falsity." 

The  answer  of  defendant  alleged  that  the 
penitentiary  at  Jefferson  City  was  a  public 
institution  of  the  state,  and  that  plaintiff  was 
Its  warden;  that  defendant  published  a 
newspaper  in  the  city  of  St.  Louis,  known 
as  the  St  Louis  Post-Dispatch;  and  that  it 
wrote  the  articles  mentioned  In  the  petition 
of  the  plaintiff  as  warden  of  the  peniten- 
tiary. The  defendant  alleged  that  the  pen- 
itentiary had  In  It  2,500  prisoners,  and  that 
the  management,  government,  and  discipline 
thereof  were  matters  of  the  highest  public 
Interest  and  concern  to  the  people  of  Mis- 
souri, and  that  defendant  and  every  citizen 
of  the  state  had  the  right  to  discuss,  criti- 
cize, and  comment  upon  the  conduct  and 
management  of  the  penitentiary  and  its 
various  officials.  It  was  alleged  that  defend- 
ant had  the  right  to  criticize  the  plaintiff 
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criti- 


warden.  If  In  its  opinion  he  deserved 
oism  or  censure. 

The  answer  alleged  that  before  the  pub- 
lication of  the  alleged  libels  complained  of 
a  prisoner  named  Steve  Willis  had  been  pun- 
ished for  refusing  to  tell  the  prison  officials 
where  he  obtained  a  bottle  of  whisky  which 
had  been  found  in  his  possession;  that  Willis 
was  placed  In  a  cell  in  solitary  conjflnement, 
handcufTedt  and  his  hands  chained  to  an  iron 
ring,  fastened  to  the  wall,  the  ring  being 
placed  80  that  his  hands  and  arms  were  rais- 
ed several  inches  above  his  head;  that  he 
was  compelled  to  stand  in  this  posture  for 
20  consecutive  days,  for  14%  hours  a  day; 
that  he  was  not  allowed  to  leave  his  cell  at 
any  time,  and  only  had  one  slice  of  bread  at 
6  o'clock  in  the  morning  and  another  at  3 
o'clock  in  the  afternoon,  and  had  nothing 
else  to  eat  during  the  20  days,  and  that  at 
niglit  he  was  compelled  to  sleep  upon  a  bare 
board,  laid  upon  the  concrete  floor  of  the  cell, 
without  bedding  or  covering  of  any  kind.  It 
was  alleged  at  the  end  of  20  days  Willis  was 
unable  to  bear  up  longer,  and  that  he  made 
a  false  confession  to  the  prison  officials  that 
he  obtained  his  whisky  from  another  prisoner 
named  Wright,  and  that  thereupon  the  prison 
officials  released  Willis  and  seized  Wright, 
and  handcuifed  and  'chained  him,  and  that 
in  order  to  obtain  a  release  Wright  confessed, 
and  thereupon  Wright  was  released.  The 
answer  also  alleged  that,  prior  to  the  pub- 
lication of  the  articles  complained  of,  plain- 
tiff and  his  deputies  had  caused  various  in- 
mates of  the  penitentiary  to  be  stripped  of 
their  clothing  and  their  hands  tied,  and  whip- 
ped upon  their  bare  backs  with  a  heavy 
leather  strap.  It  was  alleged  that  these  mat- 
ters were  commonly  known  and  discussed  in 
the  public  press  at  the  time  both  articles  in 
question  were  published. 

It  is  alleged  that  these  articles  were  pub- 
lished for  the  puiT)ose  of  bringing  about  re- 
form in  the  management  and  discipline  of 
the  penitentiary,  and  that  the  statements  of 
fact  in  the  articles  were  substantially  true, 
and  that  all  matters  of  inference,  opinion,  or 
comment  in  the  articles  were  based  upon  the 
facts,  and  were  made  in  good  faith  for  the 
purpose  of  bringing  about  reform,  and  that 
they  were  not  libelous  of  plaintiff. 

The  reply  denied  the  new  matter  in  the 
answer. 

At  the  trial  the  evidence  showed  that  Steve 
Willis  Vas  put  in  the  rings  for  20  or  21  days ; 
that  he  was  given  a  slice  of  bread  at  6  o'clock 
In  the  morning,  and  was  put  in  the  rings 
at  6:30  in  the  morning,  and  taken  down  at 
3  in  the  afternoon  and  given  another  slice  of 
bread,  and  was  put  back  In  the  rings  and 
kept  there  until  9  o'clock  at  night,  and  then 
compelled  to  sleep  on  a  board  laid  upon  the 
concrete  floor  of  the  cell,  without  covering  or 
bedding. 

On  cross-examination,  plaintiff  stated  that 


such  was  the  discipline  inflicted  upon  Steve 
Willis.  He  stated  that  he  thought  Willis  was 
let  down  at  3  o'clock,  and  not  put  back 
again.  But  he  also  said :  '*I  do  not  know  at 
what  time  he  was  put  up  and  let  down."  He 
stated  that  he  kept  men  in  the  rings  30  or  40 
days.  He  stated  that  he  regarded  this  form 
of  punishment  as  proper.  He  said  that  Willis 
was  punished  for  having  a  bottle  of  whisky 
on  his  person,  and  "that  he  was  not  strung 
up"  to  compel  him  to  state  where  he  had  got- 
ten his  whisky.  He  said,  though,  that  Willis 
was  let  down  shortly  after  he  made  his  con- 
fession that  Wright  had  given  him  the 
whisky,  and  that  WlUiB  was  let  down  because 
the  officials  thought  he  had  been  punished 
enough. 

The  testimony  of  the  night  guard  and  the 
day  guard  in  the  punishment  hall  at  the  time 
Willis  was  strung  up  in  the  rings  was  that 
Willis  was  put  in  the  rings  at  6:30  in  the 
morning,  taken  down  at  3,  put  back  at  3:30, 
and  kept  there  until  9  o'clock.  Willis  himself 
also  testified  to  the  same  effect. 

The  evidence  showed  that  four  or  five  pris- 
oners were  whipped  with  a  heavy  leather 
whip  on  their  bare  backs  during  the  time 
the  plaintiff  was  warden  of  the  penitentiary. 
This  evidence  was  given  by  the  plaintiff,  on 
cross-examination,  and  by  his  witness,  the 
deputy  warden,  whom  the  plaintiff  said  did 
the  whipping.  It  was  also  given  by  two 
former  members  of  tha  board  of  prison  in- 
spectors, who  had  witnessed  the  whipping 
of  two  negroes,  who  were  whipped  for  fight- 
ing. They  stated  that  these  prisoners  were 
whipped  with  a  strap  that  was  two  to  four 
fecit  in  length,  attached  to  a  wooden  handle, 
and  that  the  whipping  was  done  by  the  dep- 
uty warden,  and  that  the  prisoners  cried  out 
that  they  would  quit  fighting  if  the  deputy 
warden  would  quit  whipping  them.  It  was 
stated  that  when  they  were  whipped  they 
had  their  hands  fastened  to  a  ring  in  the 
wall,  and  that  their  clothing  was  stripped 
off  ^elr  backs,  and  that  they  were  hit  five 
or  six  licks  on  their  bare  backs. 

[1]  II.  First.  Is  the  Missouri  statute,  sec- 
tion 1755,  Revised  Statutes  of  Missouri  of 
1909,  authorizing  the  institution  of  this  suit 
in  the  circuit  court  of  Cole  county,  consti- 
tutional?   That  section  reads  as  follows: 

"Sec.  1755.  Suits  for  Libel  Against  Corpora- 
tionSf  Where  Brought, — Suits  for  libel  against 
corporations  shall  be  brought  in  the  county  in 
which  the  defendant  is  located,  or  in  the  county 
in  which  the  plaintiff  resides ;  and  when  suit  is 
instituted  in  the  county  in  which  the  plaintiff 
resides,  summons  may  be  issued  to  and  served 
by  the  sheriff  of  the  county  in  which  the  de- 
fendant is  located.    (Laws  1909,  p.  347.)" 

It  applies  only  to  suits  for  libel  against 
Corporations.  Section  1751,  R.  S;  1909,  the 
statute  covering  the  question  of  the  venue 
in  libel  suits,  and  many  other  suits,  against 
individuals,    provides    that    suit    shall    be 
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brought  in  the  county  where  the  defendant 
resides,  or  where  the  plaintiff  resides  and  the 
defendant  may  be  found. 

Section  1754,  R.  S.  1909,  relating  to  suits 
against  corporations,  provides  that  the  suit 
shall  be  brought  in  any  county  where  the 
cause  of  action  accrues  or  in  any  county 
where  the  corporation  usually  keeps  an  office 
or  agent  for  the  transaction  of  their  usual 
and  customary  business.  It  is  earnestly  in- 
sisted by  appellant  that  section  1755,  R.  S. 
1909,  denies  to  corporations  charged  with 
libel  the  equal  protection  of  the  law,  and  that 
It  has  been  so  decided  by  the  prior  Judgments 
of  this  court.  For  respondent  It  is  also  stren- 
uously argued  that  this  statute  does  not  deny 
to  defendant  the  equal  protection  of  the  laws 
of  Missouri,  and  that  it  has  not  been  so  de- 
cided by  the  prior  Judgments  of  this  court 

The  question  has  been  discussed  learn- 
edly by  counsel  for  both  parties,  both  in  the 
printed  briefs  and  in  the  oral  arguments. 
An  approach  to  the  solution  of  the  question 
will  be  made  by  making  a  short  reference  to 
the  prior  decisions  of  this  court  on  this  ques- 
tion. Julian  V.  Kansas  City  Star  Co.,  209 
Mo.  35,  107  S.  W,  496,  decided  by  the  court  In 
banc.  Is  the  starting  point  There  an  action 
by  the  plaintiff  was  brought  against  the  de- 
fendant in  the  circuit  court  of  Platte  county. 
The  plaintiff  lived  in  Jackson  county,  and 
the  defendant  corporation  first  published  the 
alleged  libel  Ip  Jackson  county,  where  it  had 
Its  office  and  principal  place  of  business.  A 
majority  of  this  court  held  that  the  circuit 
court  of  Platte  county  had  Jurisdiction. 
Graves  and  Lamm,  JJ.,  dissented,  on  the 
ground  that  the  court  had  no  Jurisdiction, 
and  that  if  the  Legislature  intended  to  confer 
jQrisdiction  upon  the  circuit  court  of  Platte 
county  in  a  case  of  this  nature  the  act  of 
the  Legislature  was  void  and  In  violation  of 
the  state  and  federal  Constitutions,  in  that 
defendant  was  denied  the  equal  protection 
of  the  laws  of  MlssourL  The  basis  of  the 
dissenting  opinion  was  that  the  construction 
given  the  Missouri  statutes  by  the  majority 
of  the  court  made  a  difference  between  cor- 
porate libelers  and  Individual  libelers.  It 
was  pointed  out  that  a  corporation  is  a 
citizen  within  the  meaning  of  the  Fourteenth 
Amendment  to  the  federal  Constitution  which 
provides  that  no  state  shall  "deny  to  any 
person  within  its  Jurisdiction  the  equal  pro- 
tection of  the  laws."  Covington  &  Lexington 
Turnpike  Road  Co.  v.  Sanford,  164  U.  S. 
loc.  clt.  592,  17  Sup.  Ct.  198,  41  L.  Ed.  560.  It 
was  said  that  no  distinction  existed  between 
corporate  libelers  and  individual  libelers, 
and  also  that  no  distinction  existed  between 
two  Individual  plaintiffs,  for  example,  one 
of  whom  had  been  libeled  by  a  corporation 
publishing  a  newspaper,  and  the  other  by 
an  individual  publishing  a  newspaper.  It 
was  also  said  that  such  legislation  was  In 
violation  of  section  10,  article  2,  of  the  Con- 


stitution of  Missouri,  guaranteeing  that 
"Justice  should  be  administered  without  sale, 
denial  or  delay."  It  was  said  that  disad- 
vantages were  placed  upon  corporations 
charged  with  libel,  and  that  there  was  no 
difference  in  fact  between  an  Individual 
charged  with  libel  and  a  corporation. 

The  majority  opinion,  however,  was  fol- 
lowed in  several  succeeding  cases.  See  Tll- 
les  V.  Pulitzer  Publishing  Co.,  241  Mo.  609, 
145  S.  W.  1143.  But  In  Houston  v.  Pulitzer 
Publishing  Co.,  249  Mo.  332,  155  S.  W.  1068, 
the  rule  laid  down  in  the  dissenting  opinion 
in  Julian  v.  'Kansas  City  Star  Co.,  supra, 
was  recognized  as  the  correct  rule  and  ap- 
plied in  that  case  by  the  court  in  banc.  The 
court  held  that  the  circuit  court  of  Macon 
county  had  no  Jurisdiction  of  a  libel  suit  in- 
stituted by  a  citizen  of  Cass  county  against 
the  defendant  corporation,  whose  domicile 
was  in  the  city  of  St  Louis.  Julian  v.  Kansas 
City  Star  Co.  was  overruled  in  part  It  was 
said  that  if  old  section  997,  R.  S.  1899,  was  to 
be  given  the  construction  placed  upon  it  "by 
the  majority  in  the  Julian  Case,"  then  the 
statute  violates  both  the  state  and  federal 
Constitutions.  Graves,  J.,  wrote  the  opinion 
for  the  majority  of  tiie  court.  Woodson  and 
Bond,  JJ.,  dissented. 

Jones  V.  Pulitzer  Publishing  Co.,  256  Ma 
57,  165  S.  W.  304,  in  division  2,  was  decided 
upon  the  express  authority  of  Houston  v. 
Pulitzer  Publishing  Co..  249  Mo.  332,  155  S. 
W.  1068,  and  held  that  the  trial  court  got  no 
Jurisdiction  of  the  libel  suit  in  question,  as 
it  was  brought  "in  another  county  than  that 
in  which  the  plaintiff  resided  or  the  defend- 
ant if  a  newspaper,  first  published  the  libel, 
or  had  an  office  or  agent."  Again,  in  Da- 
vidson V.  Pulitzer  Publishing  Co..  178  S.  W. 
68,  division  No,  1,  of  this  court  held,  upon  the 
authority  of  the  Houston  Case  and  the  Jones 
Case,  supra,  that  the  circuit  court  of  Jack- 
son county  did  not  get  Jurisdiction  of  a  suit 
brought  by  plaintiff,  a  resident  of  Jackson 
county,  against  this  defendant,  a  Missouri 
corporation,  with  its  office  and  place  of  busi- 
ness In  the  city  of  St.  Louis.  The  opinion 
was  written  by  Woodson.  J.  All  concurred ; 
Bond,  J.,  "for  the  reason  that  the  court  in 
banc  has  decided  the  question." 

So,  then,  we  conclude  that  since  the  de- 
cision in  Houston  v.  Pulitzer  Publishing  Co., 
249  Mo.  3,32,  155  S.  W.  1068,  decided  April 
8,  1913,  this  court  has  been  of  the  opinion 
that  the  Legislature  has  not  the  authority 
under  the  state  and  federal  Constitutions  to 
provide  that  the  venue  In  libel  suits  shall  be 
that  the  Individual  charged  with  libel  may 
only  be  sued  in  the  county  where  he  resides, 
or  where  the  plaintiff  resides  if  the  individ- 
ual is  there  found,  but  that  in  the  case  of  a 
corporation  charged  with  libel  the  corporate 
defendant  may  be  sued  in  a  county  In  this 
state  where  neither  the  action  accrued  nor 
the  corporation  has  its  domicile  or  agent  for 
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the  transaction  of  business,  and  that  the  Leg- 
Lsiature  may  not  provide  that  a  cltUen  of 
the  state,  who  Is  plaintiff  In  a  libel  suit,  can 
sne  a  corporate  defendant  charged  with  11* 
bel  in  the  connty  where  the  citizen  resides, 
while  a  citizen,  as  plaintiff,  who  charges  an 
individnal  defendant  with  committing,  a  li- 
bel, cannot  sue  the  defendant  In  the  county 
in  which  the  plaintiff  resides,  unless  the  in- 
diridual  defendant  shall  be  found  In  the 
county  where  the  plaintiff  resides. 

We  believe  that  the  rule  laid  down  in 
Houston  V.  Pulitzer  Publishing  Co.,  249  Mo. 
332,  156  S.  W.  1068,  is  not  only  the  estab- 
lished law  of  this  state,  but  that  it  is  also 
sound  in  legal  principle.  For  a  ludd  and 
forceful  discussion  of  the  principle  we  refer 
to  the  dissenting  opinion  in  Julian  v.  Kan- 
sas City  Star  Co.,  209  Mo.  loc.  clt  97,  107  S. 
W.  406.  As  was  stated  by  Judge  Graves  la 
that  case,  the  Supreme  Court  of  the  United 
States  has  definitely  settled  that  corporations 
are  within  the  protection  of  section  1,  of  the 
Fofurteenth  Amendment  to  the  Constitution 
of  the  United  States,  providing  that  no  state 
shall  "deny  to  any  person  within  its  Jurisdi6- 
tion  the  equal  protection  of  the  laws.'*  San- 
ta Clara  County  v.  Southern  Pac.  Railway 
Co.,  118  U.  S.  894,  6  Sup.  Ct  1132,  30  L.  E>d. 
118;  Gulf,  etc.,  RaUway  Co.  v.  Edlis,  165  U.  S. 
150,  17  Sup.  Ct.  256,  41  L.  Ed.  666.  In  that 
case  Mr.  Justice  Brewer  said: 

"The  Tights  and  securities  guaranteed  to  per- 
sons by  that  instrument  cannot  be  disregarded 
in  respect  to  these  artificial  entities  called  cor- 
porations, any  more  than  they  can  be  In  respect 
to  the  individuals  who  are  the  equitable  owners 
of  the  property  belonging  to  such  corporations. 
A  state  has  no  moref  power  to  deny  to  corpora- 
tions the  equal  protection  of  the  law  than  it  has 
to  Individual  citizens." 

The  Supreme  Court  of  the  United  States, 
therefore,  laid  down  the  rule  that  the  proper- 
ty and  other  rights  of  the  citizens  were  pro- 
tected by  this  amendment,  when  several  cit- 
izens have  associated  themselves  together  un- 
der the  sanction  and  authority  of  the  state, 
for  the  purpose  of  transacting  business,  and 
have  brought  into  existence  a  legal  entity 
called  a  corporation.  These  entities  have  re- 
ceived legal  sanction  from  a  very  early  pe- 
riod in  the  common  law,  and  have  been  and 
are  now  receiving  legal  sanction  in  all  of  the 
states  of  the  UnioQ. 

No  extended  discussion  of  the  authorities 
need  be  made,  holding  invalid  many  state 
statutes  which  deny  to  corporations  and  indi- 
viduals the  equal  protection  of  the  laws. 
Such*a  discussion  would  serve  no  useful  pur- 
pose at  this  late  date.  Nowhere  Is  the  mat- 
ter more  clearly  discussed  than  in  Gulf,  etc., 
Bailroad  Co.  v.  Ellis,  165  U.  S.  150,  17  Sup. 
Ct  255,  41  L.  Ed.  666,  in  the  opinion  by  Mr. 
Justice  Brewer.  In  that  case  that  learned 
Jurist  specifically  approved  a  decision  of  this 
court  (State  v.  Loomia,  115  Mo.  307,  22  S.  W. 


350, 21  L.  R.  A.  769)  where  the  question  is  al- 
so very  ably  considered.  In  the  first  case  Mr, 
Justice  Brewer  said  (165  U.  S.  155,  17  Sup. 
Ct.  257  [41  L.  Ed. 


"As  was  well  said  by  Black,  J.,  in  State  v. 
Loomis,  115  Mo.  307,  314  [22  S.  W.  350]  21  L. 
R.  A.  789,  in  which  a  statute  making  it  a  mis- 
demeanor for  any  corporation  engaged  in  manu- 
facturing or  mining  to  issue  in  payment  of  the 
wages  of  its  employes  any  order,  check,  etc.,  pay- 
able otherwise  than  in  lawful  money  of  the 
United  States,  unless  negotiable  and  redeemable 
at  its  face  value  in  cash  or  in  goods  and  sup- 
plies at  the  option  of  the  holder  the  store  or 
other  place  of  business  of  the  corporation,  was 
held  class  legislation  and  void:  'Classification 
for  legislative  purposes  must  hiive  some  reason- 
able basis  upon  which  to  stand.  It  must  be  evi- 
dent that  differences  which  would  serve  for  a 
classification  for  some  purposes  furnish  no  rea- 
son whatever  for  a  classification  for  legislative 
purposes.  The  differences  which  will  support 
class  legislation  must  be  such  as  in  the  nature 
of  things  furnish  a  reasonable  basis  for  separate 
laws  and  regulations.  Thus  the  Legislature 
may  fix  the  age  at  which  persons  shall  be  deem- 
ed competent  to  contract  for  themselves,  but 
no  one  will  claim  that  competency  to  contract 
can  be  made  to  depend  upon  stature  or  color  of 
the  hair.  Such  a  classification  for  such  a  pur- 
pose would  be  arbitrary  and  a  piece  of  legisla- 
tive despotism,  and  therefore  not  the  law  of  the 
land." 

Concluding  the  opinion,  Mr.  Justice  Brew- 
er said  (165  U.  S.  165,  17  Sup.  Ct  261  [41  L. 
Ed.  666]): 

"It  is  apparent  that  the  mere  fact  of  classifica- 
tion is  not  sttfilcient  to  relieve  a  statutes  from 
the  reach  of  the  equality  clause  of  the  Fourteenth 
Amendment,  and  that  in  all  cases  it  must  ap- 
pear, not  only  that  a  classification  has  been 
made,  but  also  that  it  is  one  based  upon  some 
reasonable  ground — some  difference  which  bears 
a  just  and  proper  relation  to  the  attempted 
classification — and  is  not  a  mere  arbitrary  selec- 
tion. Tested  by  these  principles,  the  statute  in 
controversy  cannot  be  sustained.  The  judg- 
ment of  the  Supreme  Court  of  Texas  is  there- 
fore reveitsed,  and  the  case  is  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this  opin- 
ion." 

See,  also,  Cottlng  v.  K.  C.  Stockyards  Co., 
183  U.  S.  79,  22  Sup.  Ct.  30,  46  L.  Ed.  92. 

And  ai^  stated  by  a  learned  writer 
discussing  the  "equality?'  clause  of  the  feder- 
al Constitution  (Guthrie,  The  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States,  p.  110): 

*'The  provision,  if  properly  construed,  assures 
to  every  person  within  the  jurisdiction  of  any 
state,  whether  he  be  rich  or  poor,  humble  or 
haughty,  citizen  or  alien,  the  protection  of  equal 
laws,  applicable  to  all  alike  and  impartially  ad- 
ministered, w^ithout  favor  or  discrimination. 
Thus  what  was  the  spirit  became  the  written 
rule  of  American  state  governments ;  and  equal- 
ity, infused  through  the  mass  of  our  rights  and 
duties,  now  pervades,  unites,  invigorates,  the 
whole  system." 
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Learned  counsel  for  respondent  place  great 
reliance  upon  Cincinnati  Street  Railway  Co. 
▼.  SneU,  193  U.  S.  30,  24  Sup.  Ct  819,  48  U 
Ed.  604.  Tbey  argued  that  under  the  rule 
laid  down  by  that  case  section  1755,  R.  S. 
1900,  Is  constitutional.  In  that  case  the  Su- 
preme Court  of  the  United  States  held  a 
statute  of  Ohio  not  in  ylolatlon  of  the  equal- 
Ity  clause  of  the  Fourteenth  Amendment. 
The  Ohio  statute  read  as  follows : 

"When  a  corporation  having  more  than  fifty 
stockholders  is  a  party  in  an  action  pending  in 
a  county  in  which  the  corporation  keeps  its 
principal  office,  or  transacts  its  principal  busi- 
ness, if  the  opposite  party  make  affidavit  that 
he  cannot,  as  he  believes,  have  a  fair  and  im- 
partial trial  in  that  county,  and  his  application 
is  sustained  by  the  several  affidavits  of  five 
credible  persons  residing  in  such  county,  the 
court  shall  change  the  venue  to  the  adjoining 
county  most  convenient  for  both  parties."  Rev. 
St.  S  5030. 

A  personal  Injury  suit  was  brought  against 
the  defendant  corporation  In  an  Ohio  court, 
and  the  plaintiff  undeir  the  statute  took  a 
change  of  venue.  The  trial  resulted  In  a  ver- 
dict in  favor  of  plaintiff.  It  was  affirmed  by 
the  Supreme  Court  of  Ohid  A  writ  of  error 
was  sued  out  to  the  Supreme  Court  of  the 
United  States  by  the  defendant  railroad  com- 
pany. The  Supreme  Court,  of  the  United 
States  held  the  statute  valid,  and  not  In  vio- 
lation of  the  equality  clause  of  the  Four- 
teenth Amendment.  The  opinion  holds  that 
classification  made  as  to  corporations  having 
50  stockholders  or  more  was  not  unreason- 
able, and  that  it  was  in  the  power  of  the 
Ohio  Le^slature  to  provide  that  a  plaintiff 
In  a  suit  against  a  corporation  having  50 
stockholders  or  more,  which  was  pending  in 
the  county  ivhere  the  corporation  keeps  its 
principcU  office  or  transacts  Us  principal  busi- 
ness, may  changi^  the  venue  to  some  other 
county  if  he  shall  make  an  affidavit  that  he 
cannot  have  a  fair  trial  In  the  county  where 
the  suit  is  instituted,  and  the  application 
^all  be  supported  by  the  several  affidavits 
of  five  creditable  persons  residing  in  that 
county.  A  classification  is  made  then  for  all 
corporations  having  50  or  more  stockholders 
for  the  purpose  of  determining  the  venue  of 
actions  against  the  corporations,  where  the 
action  is  pending  in  a  county  where  the  cor- 
poration has  its  principal  office  or  transacts 
its  principal  business. 

We  understand  the  Supreme  Court  of  the 
United  States  to  hold  that  this  is  a  reason- 
able classification  and  that  the  defendant 
corporation  was  not  denied  the  equal  protec- 
tion of  the  laws  of  Ohio,  though  plaintiff 
against  an  individual  defendant  could  not  by 
the  same  means  take  a  change  of  venue  to 
another  county.  The  court  pointed  out  that 
in  the  forum  to  which  the  cause  was  removed 
the  cause  was  conducted  in  the  same  way  un- 
der the  same  rules  of  pleading  and  practice 
and  of  substantive  law  that  would  have  been 


applied  in  the  county  Where  the  suit  was  in- 
stituted. We  do  not  understand  the  opinion 
to  hold  that  the  Legislature  of  a  state  may 
enact  a  general  venue  statute  providing  that 
suits  of  the  same  nature  shall  be  brought  in 
the  county  of  the  residence  of  the  defendant, 
where  the  defendant  is  an  individual,  and 
not  at  the  residence  of  the  plaintiff,  but  that 
suits  may  be  brought  by  the  plaintiff  in  the 
county  of  his  residence  if  the  defendant  is  a 
corporation.  The  Ohio  statute  involved  no 
such  question.  Under  the  Ohio  statute  the 
plaintiff  might  change  the  venue  to  another 
county  from  the  county  where  the  corpora- 
tion had  its  principal  office  or  principal  place 
of  business,  when  the  suit  was  pending  in 
sudh  county  when  he  made  affidavit  that  lie 
could  not  get  a  fair  trial,  and  supported  it 
by  the  several  affidavits  of  five  creditable 
persons  residing  in  su<di  county. 

Learned  counsel  for  respondent  argue  that 
the  rule  was  laid  down  in  (^ncinnati  Street 
Railway  Ca  v.  SneU,  183  U.  S.  30.  24  Sup. 
Ct.  319, 48  L.  Ed.  604,  that  the  equality  clause 
of  the  federal  Constitution  has  no  applica- 
tion to  venue  statutes.  We  do  not  agree  with 
this  view.  Our  substantive  and  remedial 
law  are  inseparable.  In  fact,  we  know  that 
the  development  of  the  common  law  was 
through  the  remedial  side  of  the  law.  Law- 
yers and  litigants  readily  recognize  that 
there  is  an  advantage,  if  one  is  plaintiff,  to 
sue  in  the  county  where  one  lives,  if  the  de- 
fendant is  a  resident  of  another  county.  To 
be  able  to  do  so  is  to  save  time,  expense,  and 
trouble,  and  to  have  the  advantage  of  having 
jury  cases  passed  upon  by  one's  acquaint- 
ances. The  subject  of  local  infiuence  is  one 
well  known  to  the  law,  and  there  can  be  no 
denial  that  it  is  a  decided  practical  advantage 
for  a  plaintiff  to  sue  a  nonresident  defendant 
in  the  county  where  the  plaintiff  resides.  The 
administration  of  the  law  is  a  practical  mat- 
ter, and  never  without  the  human  element 
People  are  plaintiffs  and  people  are  defendr 
ants,  and  money,  property,  and  other  things 
of  value  are  the  subjects  of  litigation. 

It  is  also  strenuously  argued  by  counsel  for 
respondent  that,  if  section  1756,  R.  S.  1909, 
is  not  valid,  the  personal  plaintiff  in  a  libel 
suit  must  go  to  the  domicile  of  the  defendant 
to  bring  suit  if  he  is  libeled,  and  that  in  the 
case  of  corporations  publishing  papers  of 
large  circulation  in  the  cities  of  the  state 
this  would  be  very  unfair  to  the  personal 
plaintiff,  who  does  not  live  in  one  of  these 
large  cities  where  the  corporation  has  its 
domicile.  This  we  think  is  an  argument 
more  properly  addressed  to  the  Legisljpture 
of  the  state  than  to  the  courts.  It  may  be 
conceded  that  the  venue  statutes  of  the  state 
need  general  revision,  but  it  is  not  the  func- 
tion of  the  courts  to  make  that  revision.  The 
Legislature  has  provided  for  venue  of  cases, 
and  the  courts  have  not  the  power  to  change 
those  statutes,  If  they  do  not  confiict  with 
the  state  or  federal  Constitution.    The  Leg- 
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islatitre  of  the  state  has  the  power  to  make 
reasonable  dassiticatlon  of  people  and  of  cor- 
porations in  determining  the  venue  of  ac- 
tions, but  it  has  not  the  power  to  make  an 
arbitrary  or  unreasonable  classification.  The 
statute  in  question  is  not  .a  venue  statute, 
governing  the  venue  of  all  libel  suits.  It  is 
a  statute  governing  the  venue  of  libel  suits 
against  corporations.  It  is  not  even  a  stat- 
ute governing  venue  of  libel  suits  against 
newspaper  OMrporations.  No  good  reason 
has  been  given  why  corporate  libelers  are 
any  different  from  individual  libelers.  No 
reason  has  been  given  why  a  corporate  de- 
fendant publishing  a  daily  newspaper  in  the 
city  of  St.  Louis  with  a  large  circulation 
should  be  subject  to  suit  in  Cole  county, 
while  an  individual  who  publishes  <a  paper 
with  a  large  circulation  in  Kansas  City  is  not 
subject  to  suit  in  Cole  county.  We  believe 
none  can  be  given.  We  believe  the  classifi- 
cation of  individuals  and  corporations  un- 
reasonal>le,  and  not  based  upon  "any 
difference  which  bears  a  just  and  proper  re- 
lation to  the  attempted  classification."  No 
doubt  more  could  be  said  for  the  reasonable- 
ness of  a  statute  which  provided  that  in  all 
libel  suits  against  individuals  and  corpora- 
tions alike  the  action  might  be  brought  in 
the  county  where  the  plaintiff  resides  if  there 
is  publication  of  the  libel  in  that  county. 
But  such  is  not  the  statute  under  considera- 
tion. 

So,  then,  following  the  guide  laid  down  by 
this  court  in  State  ex  rel.  Judah  v.  Fort,  210 
Mo.  loc.  cit  526,  109  S.  W.  739.  as  to  the  de- 
termination of  the  constitutionality  of  leg- 
islative enactments,  viz.  "to  ponder  upon  it 
as  long  as  deliberation  and  patient  attention 
can  throw  any  new  light  upon  the  subject, 
and  never  declare  a  statute  void,  unless  the 
nullity  and  invalidity  of  the  act  are  placed 
In  their  [court's]  judgment,  beyond  reason- 
able doubt,"  we  have  concluded  that  the  stat- 
ute in  question  violates  constitutional  man- 
date. 

Research  by  learned  counsel  for  respond- 
ent and  appellant  brought  forth  no  judg- 
ment of  the  federal  courts  nor  the  courts  of 
our  sister  states  where  a  statute  like  the 
one  in  question  was  passed  upon.  The  Su- 
preme Court  of  California,  though,  has  de- 
cided a  case  which  we  believe  involves  a  ven- 
ue statute  substantially  like  the  one  in  ques- 
tion. See  Grocers'  Fruit  Growing  Union  v. 
Kern  County  Land  Co.,  150  Cal.  466,  89  Pac. 
120.  The  action  was  for  specific  performance 
of  a  contract  for  the  sale  of  land.  The  suit 
was  commenced  in  the  city  and  county  of 
San  Francisco.  The  defendant  denied  juris- 
diction, and  asked  that  the  case  be  removed 
to  Kern  county.  The  motion  to  remove  was 
denied.  The  land  in  question  was  admitted- 
ly In  Kern  county.  It  was  contended  that  un- 
der the  California  Constitution  (article  6,  sec- 
tion 6)  thia  suit  should  have  been  brought  in 


Kern  county.  The  respondent,  in  that  case, 
insisted  that  under  the  Code  of  California  the 
action  was  properly  brought  in  the  county  of 
San  Francisco,  the  county  of  the  defendant's 
residence,  and  property  retained  there  for 
trial.  Also  under  article  12  of  section  16  of 
the  Constitution  it  was  contended  that  the 
corporation  had  the  right  to  insist  upon  the 
case  being  tried  in  the  county  where  the  cor- 
poration was  domiciled.  In  suits  against  in- 
dividuals, where  land  was  involved,  the  indi- 
vidual defendant  had  the  right  to  have  the 
suit  tried  in  the  county  where  the  land  was 
located.  It  was  argued  by  the  appellant 
that-- 

"If  the  proposition  be  advanced  that  section 
16  of  article  12  of  the  Constitution  warrants 
the  commencement  of  the  action  in  the  city  and 
county  of  San  Francisco,  and  forbids  to  defend- 
ant its  right  to  change  the  place  of  trial,  then 
this  clause  of  our  Constitution  is  violative  of  the 
ITourteenth  Amendment  to  the  Constitution  of 
the  United  States  in  denying  to  corporations  the 
right  to  have  an  action  affecting  an  interest  in 
real  estate  tried  in  the  county  where  the  land 
is  situated,  while  this  right  is  accorded  to  nat- 
ural persons." 

In  holding  that  the  corporation  might  re- 
move the  suit  to  the  county  where  the  land 
lay,  and  that  a  construction  of  the  Civil 
Code  or  a  provision  of  the  California  Consti- 
tution which  denied  corporations  that  right 
would  violate  the  federal  Constitution,  the 
California  court  said  (160  Cal.  474,  89  Pac. 
123): 

"Where  the  subject-matter  of  the  action— to 
wit,  land— is  made  the  test  for  fixing  the  place 
of  trial  of  the  action,  no  reason  or  distinction 
appears,  or  can  be  made  to  appear,  why  the  right 
should  be  given  to  a  natural  person  to  have  such 
an  action  tried  in  the  county  where  the  land  is 
situated,  and  the  same  right  should  be  denied 
to  an  artificial  person,  a  corporation." 

"No  conceivable  ground  can  be  suggested  why 
a  natural  person  should  have  the  right  of  trial 
of  an  action  involving  an  interest  in  land  in  the 
county  where  tfafe  land  is  situated,  and  the  same 
right  should  be  denied  to  a  corporation.  If  the 
situation  were  reversed,  the  absurdity  would  be 
patent  A  law  which  granted  to  a  corporation 
the  right  and  denied  it  to  a  natural  person  would 
be  held  arbitrarily  discriminative  without  a 
moment's  hesitation." 

The  California  court  then  concluded  that 
the  Civil  CJode  and  section  16  of  article  12  of 
the  Constitution  could  be  and  should  be  so 
construed  as  to  make  no  difference  in  suits 
against  individuals  and  corporations  where 
the  title  to  land  is  involved. 

It  was  suggested  by  the  California  court, 
as  is  shown  in  the  above  quotation,  that  an 
act  of  a  Legislature  which  granted  the  right 
to  a  corporation  to  have  the  suit  brought 
where  the  land  was  located  and  denied  the 
right  to  a  natural  person  would  be  held  ar- 
bitrarily discriminative  without  hesitation. 
Apply  that  thought  to  the  statute  under  con- 
sideration, which  deals  differently  with  cor- 
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porate'  llbelers  and  indlvidaal  libelers. 
Would  not  the  court  without  a  moment's  hes- 
itation declare  unconstitutional  a  statute 
which  provided  that  in  suits  against  a  natur- 
al person  charged  with  libel  the  action  might 
be  begun  in  the  county  where  the  plaintiff  re- 
sided, though  the  natural  person  was  a  non- 
resident of  the  county,  but  as  to  corporations 
the  suit  could  not  be  brought  in  the  county 
where  the  plaintiff  resided,  but  must  be 
brought  in  the  county  where  the  corporate 
defendant  resided?  We  say  a  statute  would 
be  clearly  unconstitutional  which  discrimi- 
nated against  natural  persons  and  provided 
that  though  they  were  nonresidents  they 
might  be  sued  in  the  county  where  the  plain- 
tiff resided,  and  required  suits  against  c<»r- 
porations  to  be  brought  where  the  corporate 
defendant  had  its  residence. 

Learned  counsel  for  appellant  dte  many 
cases  in  their  brief  to  support,  their  argu- 
ment. Time  and  space  prevent  a  discussion 
of  these  authorities.  They  have  been  care- 
fully read  and  considered,  but  have  all  been 
found  distinguishable  and  indecisive  of  the 
matter  in  question.  We  therefore  conclude, 
first,  that  though  section  1755,  R.  S.  1909, 
has  not  actually  been  passed  upon  by  this 
court,  yet  this  court,  in  passing  upon  section 
997,  R.  S.  1899,.  laid  down  a  general  princi- 
ple of  constitutional  law  that  condemns  the 
thing  attempted  by  the  Legislature  in  enact- 
ing section  1755 ;  and,  second,  that  under  the 
decisions  of  this  court,  the  Supreme  Court^ 
of  the  United  States,  and  the  courts  of  last 
resort  of  other  states,  section  1755,  R  S. 
1909,  is  void,  in  that  it  contains  an  inequal- 
ity and  makes  a  classification  bearing  no  rea- 
sonable. Just,  or  proper  relation  to  the  class 
made. 

[2]  III.  We  are  also  of  the  opinion  upon 
the  merits  of  the  case  that  the  Judgment 
should  have  been  for  the  defendant  below. 
In  our  opinion  the  case  should  not  have  been 
sent  to  the  Jury.  There  can^  be  no  question 
at  this  time  that  the  citizens  of  this  state, 
through  newspapers  and  otherwise,  have  the 
right  to  criticize  the  oflScial  acts  of  the  public 
ofllcers  of  this  state.  The  rules  relating  to 
defamation,  where  the  party  alleged  to  have 
been  defamed  is  an  individual  in  private 
life,  do  not  apply  where  the  individual  al- 
leged to  have  been  libeled  is  a  public  ofilcial, 
and  where  the  alleged  libelous  matter  Is  as 
to  the  conduct  of  the  individual  as  a  public 
oflacial,  viz.  warden  of  the  state  penitentiary. 
Perhaps  at  one  time  in  the  English  common 
law  one  did  not  have  the  privilege  of  freely 
discussing  and  criticizing  the  public  acts  of 
public  ofllcials.    Lord  Holt  said  in  1704: 

"If  persons  should  not  be  called  to  account 
for  possessing  the  people  with  an  ill  opinion  of 
the  government,  no  government  can  subsist,  for 
it  is  vory  necessary  for  all  government  that  the 
people  should  have  a  good  opinion  of  it."  The 
Queen  v.  Tutchin,  14  How.  St.  Tr.  1095. 


Such  is  no  longer  the  English  rule.  Od- 
gers  on  Libel  and  Slander  (5th  Ed.)  193. 
And  that  this  early  English  case  does  not 
represent  the  rule  in  this  state  and  in  this 
country  generally  is  a  matter  of  common 
knowledge  to  the  bench  and  bar  of  this 
county.  Though  imprimatur  does  not  exist 
in  our  law,  yet  we  are  definitely  committed 
to  the  proposition  in  this  country  that  free- 
dom of  discussion  and  freedom  of  criticism 
of  the  public  acts  of  public  ofilcials  is  essen- 
tial to  free  government.  As  was  well  said 
by  Lamm,  J.,  In  Dlener  v.  Star  Chronicle 
Ck).,  230  Mo.  613,  630.  132  S.  W.  1143,  1149 
(33  L.  B.  A.  [N.  S.]  216) : 

**The  right  of  freedom  of  speech,  of  fair  com- 
ment with  an  honest  pnrpose  in  matters  of  pub- 
lic concern,  is  on  the  foot  of  pro  bono  publico 
and  founded  on  public  policy.  Free  discussion 
is  the  foundation  on  which  free  government  it- 
self is  builded.  That  lost,  all  is  lost— the  two 
exist  or  perish  together.  They  mean  the  same 
thing.  It  is  only  in  despotism  that  one  must 
speak  sub  rosa,  or  in  whispenr  with  bated 
breath,  around  iJie  corner,  or  in  the  dark,  on  a 
subject  tonching  the  common  welfare.  It  is  the 
brightest  jewel  in  the  crown  of  the  law  to  seek 
and  maintain  the  golden  mean  between  defama- 
tion on  one  hand  and  a  healthy  and  robust  right 
of  free  public  discussion  on  the  other." 

As  we  have  stated,  the  authorities  in  this 
country  are  numerous  to  the  effect  that  there 
exists  a  qualified  privilege  of  free  comment 
upon  public  acts  of  public  officials.  See 
Black  ▼.  State  Co.,  93  S.  C.  467,  77  S.  E. 
51,  Ann.  C^as.  1914C,  989;  Briggs  v.  Garrett, 
111  Pa.  404,  2  Atl.  513,  56  Am.  Rep.  274; 
Jackson  v.  Pittsburg  Times,  152  Pa.  406,  26 
Atl.  613, 34  Am.  St.*  Rep.  659 ;  Mulderig  v.  Wil- 
kes-Barre  Times,  215  Pa.  470,  64  Atl.  636, 
114  Am.  St.  Rep.  967;  Burt  v.  Advertising 
&  Newspaper  Co.,  154  Mass.  238,  28  N.  E.  1, 
13  L.  R.  A.  97;  Gandia  v.  Pettingill,  222  U. 
S.  452,  32  Sup.  Ct.  127,  56  L.  Bd.  267;  Branch 
V.  Knapp  &  Co.,  222  Mo.  580,  121  S.  W.  93; 
Diener  v.  Star  Chronicle  Co.,  230  Mo.  613, 
132  S.  W.  1143,  33  L.  R.  A.  (N.  S.)  216; 
Diener  v.  Star  Chronicle  Co.,  232  Mo.  416, 135 
S.  W.  6;  Cook  v.  Pulitzer  Pub.  Co.,  241  Mo. 
326,  145  S.  W.  480;  Walsh  v.  Pulitzer  Co.,  250 
Mo.  142,  157  S.  W.  326,  Ann.  Cas.  1914C, 
985;  McClung  v.  Star  Chronicle  Publishing 
Co.,  274  Mo.  194,  202  S.  W.  571.  See,  also, 
"Freedom  of  Public  Discussion,"  28  Harvard 
Law  Review,  413,  an  exhaustive  study  by 
Judge  Van  Vechten  Veeder,  a  leading  Amer- 
ican authority  on  defamation.  No  useful 
purpose  would  be  served  by  a  detailed  con- 
«dderatlon  of  these  authorities  and  many 
others  that  might  have  been  added. 

[3,  4]  It  is  the  duty  and  province  of  the 
court  to  determine  whether  the  matter 
spoken  or  written  about  Is  a  matter  of  pub- 
lic interest.  Inhere  can  be  no  doubt  but  that 
the  matter  written  about  in  this  case  was  of 
great  public  interest.     Diener  v.  Chronicle 
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Publishing  Co^  230  Mo.  618,  132  S.  W.  1143, 
33  li.  B.  A.  (N.  S.)  216.  The  articles  in  ques- 
tion did  not  in  any  wise  relate  to  the  private 
life  of  the  plaintiff.  The  only  matter  under 
discussion  was  his  conduct  as  warden  of  the 
state  penitentiary.  The  evidence  showed 
that  the  matters  of  fact  stated  in  the  various 
articles  were  substantially  true. 

The  matters  of  fact  stated  in  the  convict's 
letter  which  is  the  subject  of  the  action  in 
the  second  county  were  shown  by  the  defend- 
ant to  be  substantially  true.  The  evidence  as 
to  whether  the  matters  of  fact  were  true  or 
false  was  adduced,  in  the  main,  by  the  plain- 
tiff and  his  witnesses.  It  was  supplemented 
by  the  evidence  of  the  defendant.  There 
was  no  attempt,  however,  upon  the  part  of 
plaintiff,  to  controvert  the  evidence  of  the 
defendant. 

[8-7]  It  is  also  the  duty  and  function  of 
the  court  to  determine  whether  the  com- 
ments upon  the  fftcts,  the  criticism,  the  dis- 
cussion of  the  fact,  is  qualifledly  privileged. 
This,  too,  is  a  question  for  the  courts,  and 
not  for  the  jury.  See  the  authorities  above. 
In  our  opinion  the  comments  were  qualifledly 
privileged.  As  was  well  said  by  Kennish, 
P.  J.,  in  Cook  V.  Pulitzer  Publishing  Ck>.,  241 
Mo.  326,  146  S.  W.  480,  where  the  subject- 
matter  of  the  alleged  defamation  is  a  mat- 
ter of  public  interest,  the  plaintiff  can  only 
recover  where  the  statements  of  fact  are 
untrue,  or  where  there  is  proof  of  express 
malice  upon  the  part  of  the  defendant.  He 
stated  the  rule  as  follows  (241  Mo.  loc.  cit. 
362,  145  S.  W.  402) : 

"We  think  the  rule  to  be  deduced  from  the  an- 
thorities,  and  in  accord  with  the  better  reason, 
is  that  when  a  defense  of  privileged  comment 
on  a  matter  of  public  interest  is  presented  by 
the  issues,  the  plaintiff  may  overcome  the  priv- 
ilege pleaded,  either  by  proof  that  the  publica- 
tion was  inspired  by  actual  malice  or  that  the 
facts  published  and  commented  upon  were  false. 
If  he  fail  to  prove  the  one  or  the  other,  a  prima 
facie  case  will  not  be  made  out,  and  the  court, 
upon  the  request  of  the  defendant,  should  give 
an  instruction  in  the  nature  of  a  demurrer  to 
the  evidence.  These  two  grounds  of  attack  upon 
the  privilege  pleaded  are  available  to  the  plain- 
tiff in  all  cases,  for,  in  publications  commenting 
upon  matters  of  public  interest,  facts  are  al- 
ways present,  stated  either  expressly  or  by  nec- 
essary implication." 

Anft  in  McClung  v.  Star  Chronicle  Co.,  274 
Mo.  194,  202  S.  W.  571,  the  same  rule  is  ah- 
noimced.  That  was  an  action  for  libel  grow- 
ing out  of  an  article  written  by  the  defend- 
ant criticizing  the  plaintiff  for  his  conduct  as 
warden  of  the  state  penitentiary  and  for  his 
punishment  of  Steve  Willis.  This  court  there 
held  the  article  was  not  actionable,  but  was 
qualifledly  privileged  criticism  of  the  plain* 
tiff*8  conduct  as  a  public  official. 

Nor  do  we  think  that  the  defendant  ex- 
ceeded its  qualified  privilege  of  fair  comment 
upon  the  official  conduct  of  the  plaintiff  in 


publishing  that  part  of  the  convict's  letter 
that  stated  that  Steve  Willis  was  strimg  up 
for  the  purpose  of  obtaining  a  confession 
from  him  from  whom  Willis  received  a  bot- 
tle of  whisky.  The  plaintiff  warden  denied 
that  Willis  was  strung  up  to  obtain  a  confes- 
sion from  him,  but  stated  that  he  was  strung 
up  for  punishment  for  having  whisky  in  his 
possession.  The  defendant  paper  had  the 
privilege  of  attributing  that  motive  to  the 
plaintiff.  The  prisoner  Willis  was  strung  up 
for  20  days,  and  he  was  released,  so  the 
warden  says,  either  the  same  day  he  made  a 
confession  or  the  next  day.  The  defendant 
had,  undoubtedly,  the  right  to  discuss  the 
matter  fully  and  to  draw  from  the  facts  in- 
ferences that  might  reasonably  be  drawn. 
This  precise  question  was  decided  in  Cook 
V.  Publishing  Co..  241  Mo.  326,  145  S.  W.  480. 
In  considering  that  phase  of  the  case,  Ken- 
nish, P.  J.,  for  the  court,  said: 

"Under  the  facts  in  evidence,  it  was  the  un- 
doubted right  of  the  defendant,  and  of  all  oth- 
ers, to  discuss  the  failure  of  the  bank  and  the 
official  conduct  of  plaintiff  in  connection  there- 
with. Was  this  right  of  comment  restricted  to  a 
restatement  of  the  naked  facts,  without  drawing 
inferences  or  expressing  opinions  thereon,  or  did 
the  right  of  comment  mean  the  right  to  discuss 
the  facts  and  place  thereon  the  writer's  own 
construction,  and  to  express  his  opinion  of  the 
motives  which  actuated  the  officer  in  his  failure 
to  examine  and  close  the  bank  and  protect  the 
public,  regardless  of  whether  the  opinion  was 
right  or  wrong,  provided  it  was  based  upon 
facts  and  was  not  malicious?  The  two  facts 
that  plaintiff  and  one  of  the  owners  of  the  bank 
were  close  political  friends,  and  that  this  in- 
solvent bank  had  not  been  examined  for  two 
years,  during  which  time  no  other  bank  in  the 
district  had  escaped  examination,  fully  warrant- 
ed the  inference  of  that  relationship  as  the  cause 
of  the  plaintiff's  omission  to  examine  this  bank. 
Indeed,  the  comment  suggesting  the  motive  fol- 
lows as  the  shadow  of  the  imputation  already 
cast  by  the  facts  previously  stated.  Plaintiff's 
failure  to  protect  the  public  by  closing  the  bank 
may  have  been  due  to  neglect  or  inadvertence,  or 
to  his  lax  enforcement  of  the  law  as  to  that 
bank  because  of  his  political  friendship  for  the 
owners.  It  will  not  do  to  say  that  the  right  of 
comment  would  permit  the  defendant  to  suggest 
the  first  and  most  favorable  explanation,  but 
deny  to  it  the  right,  in  good  faith,  to  suggest  the 
second,  which  was  fully  warranted  under  the 
conceded  facts.  The  right  to  comment  on  mat- 
ters of  public  interest  means  the  right  tQ  express 
opinions  as  to  the  acts  of  a  public  officer  and  to 
draw  inferences  as  to  his  motives,  whether  such 
opinions  or  inferences  are  right  or  wrong,  rea- 
sonable or  unreasonable,  provided  they  are  made 
in  good  faith  and  based  upon  the  truth.  Branch 
V.  Knapp  &  Co.,  222  Mo.  580  [121  S.  W.  93] ; 
United  States  v.  Smith  [D.  C]  173  Fed.  227; 
Howarth  v.  Barlow,  113  App.  Div.  510  [99  N. 
Y.  Supp.  457];  Townshend  on  Libel  and  Slan- 
der  (4th  Ed.)  268." 

The  important  fact  is  that  the  defendant 
made  no  substantial  misstatement  of  fact 
as  to  what  the  public  official  did.    The  motive 
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attributed  to  the  plaintifl  was  not  unwar- 
ranted, in  Tlew  of  the  facts.  Without  doubt 
It  is  not  libelous,  in  a  case  of  this  sort, 
where  the  motive  of  the  public  official  la 
difficult  to  ascertain,  to  attribute  to  the  pub- 
lic official  a  motive  which  is  warranted  by 
the  facts  and  circumstances. 

[8,  9]  Nor  was  there  any  proof  of  express 
malice  in  this  case.  As  we  have  stated,  de- 
fendant had  a  qualified  privilege  to  criticize 
and  censure  the  public  acts  of  the  plaintiff. 
This  privilege,  though,  as  we  have  stated,  Is 
a  qualified  privilege.  It  is  not  an  absolute 
privilege.  There  are  instances  of  absolute 
privilege  in  the  law  of  defamation,  where 
one  is  not  liable,  though  his  statements  of 
fact  are  false  and  defamatory ;  but  this  case 
is  not  of  that  type.  The  courts  in  this  state, 
following  the  weight  of  authority,  both  in 
England  and  in  this  country,  hold  that  this 
qualified  privilege  to  criticize  and  censure  the 
public  acts  of  public  officials  does  not  exist 
where  the  defendant  is  actuated  by  malice. 
Malice  Is  an  ambiguous  term.  In  these  cases 
it  means  the  presence  of  the  Improper  mo- 
tive upon  the  part  of  the  defendant.  The 
matter  has  been  well  put  by  a  scholarly 
Bngllsh  writer  as  follows  (Salmond  on 
Torts,  p.  427) : 

''A  statement  is  said  to  possess  a  qualified 
privilege  when,  although  false  and  defamatory, 
it  is  not  actionable  without  proof  of  malice. 
Malice  means  the  presence  of  an  improper  mo- 
tive. A  statement  is  malicious  when  it  is  made 
for  some  purpose  other  than  the  purpose  for 
which  the  law  confers  the  privilege  of  making 
it.  'If  the  occasion  is  privileged,  it  is  so  for 
some  reason,  and  the  defendant  is  only  entitled 
to  the  protection  of  the  privilege  if  he  uses  the 
occasion  for  that  reason.  He  is  not  entitled  to 
the  protection  if  he  uses  the  occasion  for  some 
indirect  and  wrong  mptive.* " 

[10]  The  burden  of  establishing  an  improp- 
er motive  upon  the  part  of  the  defendant 
was  upon  the  plaintiff  In  this  case.  Cook 
V.  Pulitzer  Publishing  Co.,  241  Mo.  336,  loc. 
dt  363,  145  S.  W.  480,  McClung  v.  Star 
Chronicle  Publishing  Co.,  274  Mo.  194,  loc. 
dt.  216,  202  S.  W.  571;  Odgers  on  liibel  and 
Slander  (5th  Ed.)  225. 

[11]  Plaintiff  attempted  to  prove  malice 
by  introducing  in  evidence  other  articles  in 
the  defendant's  newspaper  relating  to  the 
same  matter.  We  have  carefully  examined 
these  articles,  and  we  do  not  believe  that 
they  tend  to  prove  that  the  defendant  was 
discussing  the  plaintiff's  conduct  as  a  public 
official  for  any  improper  purpose.  They  only 
show  that  plaintiff's  conduct  as  a  public  of- 
ficial was  being  discussed  and  censured,  to 
bring  about  fieeded  reform  in  the  peniten- 
tiary management  in  this  state,  as  the  de- 
fendant viewed  the  matter. 

There  are  many  assignments  of  error  by 
appellant  relating  to  the  admission  and  ex- 


clusion of  testimony  and  the  giving  and  re- 
fusing and  modification  of  instructions. 
Many  of  the  assignments  present  ques- 
tions that  deserve  serious  consideration. 
They  have  not,  however,  been  decided,  in 
view  of  our  holding  that  the  trial  court  had 
no  jurisdiction  and  that  the  plaintiff  made 
out  no  case  of  libel  under  the  Constitution 
and  laws  of  this  state. 

For  the  foregoing  reasons,  the  judgment 
below  In  favor  of  the  plaintiff  is  reversed. 

WALKER,  PARIS,  and  GRAVES,  JJ., 
concur. 

BOND,  C.  J.,  and  BLAIR  and  WILLIAMS, 
JJ.,  concur  In  paragraph  3,  and  dissent  from 
paragraph  2. 

WOODSON,  J.,  not  sitting. 


BOND  V.  WILLIAMS  et  al.    (No.  19758.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
July  5,  1919.) 

1.  Assault  and  Battebt  «=>31— Evidence— 
Circumstances  of  Act. 

In  action  for  damages  caused  by  assault 
and  battery,  it  is  always  permissible  to  show 
the  circumstances  under  which  the  alleged  as- 
sault was  committed. 

2.  Assault  and  Battery  «=»S4— Evidence— 
Mitiqation  of  Dahaqeb. 

In  action  for  assault  and  battery,  where 
punitive  damages  are  asked,  malice  is  an  issue, 
and  it  U  permissible  to  show  mitigation  of  dam- 
ages by  introducing  evidence  of  provocation  oc- 
curring at  the  time  of  assault  or  so  recently  as 
to  warrant  inference  that  the  defendant  was 
still  laboring  under  the  excitement  caused  by  it, 
though  such  evidence  is  inadmissible  in  mitiga- 
tion of  actual  damages. 

3.  Assault  and  Battery  ^=»39— Provoca- 
tion—Punitive  Damages— Mitigation. 

Mere  words  may  produce  a  state  of  mind 
and  arouse  a  passion  that  would  mitigate  puni- 
tive damages  sought  in  action  for  assault  and 
battery,  though  such  words  may  not  be  sufficient 
provocation  to  reduce  homicide  to  manslaughter. 

4.  Assault  and  Battery  ^=»34— Evidence— 
Admissibility— Abusive  Words-Litiga- 
tion OF  Punitive  Damages. 

In  an  action  by  an  attorney  for  damages 
caused  by  assault  and  battery,  evidence  4i8  to 
the  abusive  language  used  by  him  concerning 
defendants  about  an  hour  and  a  half  before  the 
assault,  while  addressing  the  jury  in  a  certain 
case,  held  properly  admissible  in  mitigation  of 
punitive  damages. 

5.  Assault  and  Battery  ^s»42— Trial — 
MALIC1&— Question  for  J^ury. 

In  an  action  by  an  attorney  for  damages 
caused  by  assault  and  battery  upon  him  by  de- 
fendants for  abusive  words  spoken  by  him  con- 
cerning them  while  addressing  the  jury,  whether 
defendants,  under  the  circumstances,  were  actu^ 
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ated  by  malice  which  wonld  authorize  punitive 
damages,  held  for  the  jury. 

6.  Tbial  9a»2l9—lN8TBUOTioNS— Definition 
OF  Malice. 

In  an  action  for  assault  and  battery,  giving 
an  instruction  on  behalf  of  defendants  defining 
malice  as  that  state  of  disposition  which  shows 
a  heart  regardless  of  social  duty  and  fatally 
bent  on  mischief  held  not  erroneous  for  failure 
to  add  the  usual  definition  of  malice  as  being  a 
wrongful  act  done  intentionally  without  legal 
justification  or  excuse. 

7.  Trial  «=s>296(12)— Inbtbuction—Omission 
Covered  bt  Other  Instructions. 

In  an  action  for  assault  giving  of  an  in- 
struction defining  malice  as  a  state  of  disposi- 
tion showing  a  heart  regardless  of  social  duty 
and  bent  on  mischief,  if  error  in  failing  to  also 
state  that  malice  means  a  wrongful  act  done  in- 
tentionally without  legal  excuse,  was  harmless; 
the  two  definitions  not  being  very  different  In 
meaning,  and  the  court  having  given  an  instruc- 
tion containing  the  definition  which  plaintiff 
complained  was  omitted. 

8.  Assault  and  Battery  ^=:>85— Conspiracy 
^Evidence. 

In  an  action  for  assault  and  battery  against 
tbree  defendants,  one  of  whom  did  not  assault 
plaintiff,  and  another  of  whom  attempted  to  as- 
sault him,  but  was  prevented  by  friends,  the 
third  being  the  only  one  to  make  the  assault, 
evidence  held  sufficient  to  sustain  finding  of  the 
jury  that  there  was  no  conspiracy  or  acting  to- 
gether by  such  defendants. 

9.  Assault  and  Battery  ^s»39— DAMAOBfi^ 
Amount  Awarded— Adequacy. 

In  an  action  for  assault  and  battery  against 
three  defendants,  where  only  one  assaulted 
plaintiff,  and  no  conspiracy  or  concert  of  ac- 
tion by  them  was  shown,  and  the  injury  inflicted 
on  plaintiff  was  of  a  very  slight  nature,  and 
there  was  some  evidence  that  plaintiff  and  his 
companion  made  hostile  demonstration  before 
plaintiff  was  assaulted,  a  verdict  which  allowed 
no  actual  damages  to  plaintiff  will  not  be  set 
aside  for  inadequacy. 

10.  Appeal  and  Error  e=»302{6)  —  Objec- 
tions IN  Lower  Court— Motion  for  New 
Trial. 

Objections  to  the  verdict  in  a  motion  for  a 
new  trial  merely  stating  that  such  verdict  was 
"against  the  evidence"  and  ''against  the  law" 
are  insufficient  to  permit  a  review  of  the  evi- 
dence by  the  appellate  court  to  show  the  verdict 
was  excessive  or  inadequate  or  unsupported  in 
any  respect  by  the  evidence  or  erroneous  in  any 
specific  particular. 

App(*al  from  St  Louis  Circuit  Court; 
Thomas  L.  Andersotn,  Judge. 

Action  by  Sterling  P.  Bond  against  Luther 
H.  Williams  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

Lee  Meriwether  and  S.  P.  Bond,  both  of 
St.  Louis,  for  appellant 

Fauntleroy,  Cullen  &  Hay,  of  St  Louis, 
and  B.  H.  Boyer,  of  Farmington,  for  re- 
spondents. 


WHITE,  0.  Plaintiff  brought  this  suit  in 
the  circuit  court  of  the  city  of  St  Louis, 
claiming  damages  for  assault  and  battery. 
The  petition  alleged  that  on  the  26th  day  of 
March,  1914,  in  the  city  of  farmington,  the 
defendants  unlawfully  assaulted,  beat,  and 
bruised  the  plaintiff,  injuring  him  in  a  man- 
ner ^escribed.  It  was  further  alleged  that 
the  assault  and  battery  were  in  pursuance 
of  a  conspiracy.  Judgment  was  prayed  for 
actual  damages  in  the  sum  of  $5,000  and 
punitive  damages  in  the  sum  of  $10,000. 
The  defendants  'filed  a  general  denial.  On 
trial  of  the  case  there  was  a  verdict  and 
judgment  for  the  defendants,  from  which 
the  plaintiff  appealed. 

The  circumstances  out  of  which  the  al- 
leged cause  of  action  arose  are  as  follows: 
On  March  26,  1914,  the  plaintiff,  who  is  an 
attorney,  was  engaged  at  Farmington  rep- 
resenting the  defendant  in  the  case  of  the 
State  V.  John  O'Brien.  Two  of  these  de-* 
fendants,  Marbury  and  Luther  Williams, 
were  witnesses  for  the  state  in  that  trial. 
Defendant  George  K.  Williams  was  brother 
of  Luther.  In  his  argument  to  the  jury  on 
behalf  of  his  client,  which  took  place  In  the 
evening,  the  plaintiff  violently  abused  Wil-  ' 
Hams  and  Marbury  in  the  presence  of  a  num- 
ber of  people,  characterizing  them  as  liars 
and  perjurers.  All  three  of  the  defendants 
were  in  the  courthouse  at  the  time,  sitting 
in  different  parts  of  the  house.  After  the 
argument  was  over  and  the  case  submitted 
to  the  jury  the  plaintiff  and  his  associate 
counsel  walked  out  of  the  courthouse  and 
went  across  the  street  to  the  hotel.  As  they 
approached  the  hotel  the  defendant  Marbury 
accosted  the  plaintiff  and  demanded  that  he 
apologize  for  what  he  had  said  in  the  course 
of  his  speech.  It  appears  that  Marbury  at- 
tempted to  strike  Bond,  but  was  held  by  a 
friend  from  behind,  so  that  his  purpose  in 
that  respect  was  frustrated.  About  that 
time  defendant  Luther  Williams  appeared 
and  struck  the  plaintiff,  knocking  him  down. 
Defendants  offered  some  testimony  to  the 
effect  that  when  Marbury  accosted  the  plain- 
tiff he  made  a  motion  as  if  to  draw  a  weap- 
on, and  then  Luther  Williams  struck. 
There  is  also  some  evidence  that  Mr.  Bass, 
Mr.  Bond's  associate,  made  a  like  demon- 
stration before  Williams  struck. 

Each  of  the  defendants  testified  that  he 
was  aroused  to  extreme  anger  by  the  lan- 
guage of  the  plaintiff,  but  that  there  was  no 
concert  of  action  and  no  conversation   be- 
tween  them   after    the   plaintiff   made    hia 
speech  until  the  encounter  took  place.     The 
case  was  submitted  to  the  jury  on  instruc- 
tions offered  by  the  plaintiff   to  the  effect, 
if  they  should  find  that  the  defendants,  or 
either  of  them,  acting  alone  or  in  concert 
with  the  same  purpose,  assaulted  and  beat 
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the  plaintiff  without  justification  or  excuse, 
they  should  find  for  the  plaintiff. 

I.  The  principal  error  complained  of  was 
the  admission  of  evidence  offered  by  the  de- 
fendants showing  the  abusive  language  used 
by  the  plaintiff  while  addressing  the  jury. 
This  was  testified  to  by  each  of  the  defend- 
ants and  other  witnesses.  The  defendants 
testified  that  they  were  very  much  outraged 
by  the  language  used,  and  that  the  excite- 
ment and  Indignation  remained  with  them 
up  to  the  time  of  the  assault 

[1 , 2]  In  an  action  for  damages  caused  by 
assault  and  battery  it  is  always  permissible 
to  show  the  circumstances  under  which  the 
alleged  assault  was  committed.  Where  puni- 
tive damages  are  asked,  whether  malice  was 
present  is  an  issue,  and  it  Is  permissible  to 
show  the  circumstances  of  provocation  in 
mitigation  of  such  damages,  though  such  evi- 1 
dence  is  inadmissible  in  mitigation  of  actual 
damages.  Jolce  v.  Branson,  73  Mo.  28 ;  Gray 
V.  McDonald,  104  Mo.  303,  loc.  cit.  314,  16  S. 
W.  398.  In  order,  however,  that  evidence 
of  provocation,  such  as  abusive  language, 
may  be  introduced  for  the  purpose  of  miti- 
gation, the  provocation  must  have  occurred 
at  the  time  of  the  assault,  or  so  recently  as 
to  warrant  an  inference  that  the  defendant 
was  still  laboring  under  the  excitement 
caused  by  it. 

Appellant,  while  admitting  the  principle  of 
law  stated,  argues  that  a  sufficient  time  had 
elapsed  after  the  provocation  and  before  the 
assault  to  show  that  the  attack  was  made  in 
cool  blood  and  with  malice.  The  authorities 
are  not  altogether  in  agreement  as  to  what 
would  be  sufficient  time  for  the  passions 
aroused  by  such  a  provocation  to  subside  so 
that  it  would  be  presumed  the  assault  was 
deliberate;  that  is,  they  do  not  set  definite 
limits  for  a  period  designated  as  a  "cooling 
time."  State  v.  Wieners,  66  Mo.  loc.  dt.  27. 
In  general  It  is  said  that  the  length  of  time 
necessary  to  remove  the  excuse  of  provoca- 
tion depends  upon  the  circumstances  of  each 
case.  As  said  by  this  court  in  the  case  of 
State  V.  Grugln,  147  Mo.  loc.  cit  51,  47  S.  W. 
1061,  42  I*.  R.  A.  774,  71  Am.  St.  Rep.  553: 

"No  precise  time,  therefore,  in  hours  or  min- 
utes, can  be  laid  down  by  the  court,  as  a  rule 
of  law,  within  which  the  passions  must  be  held 
to  have  subsided  and  reason  to  have  resumed  its 
control,  without  setting  at  defiance  the  laws  of  j 
man's  nature,  and  ignoring  the  very  principle 
on  which  provocation  and  passion  are  allowed 
to  be  shown,  at  all,  in  mitigation  of  the  offense." 

This  passage  is  quoted  by  the  court  from 
the  case  of  Maher  v.  People,  10  Mich.  212, 
81  Am.  Dec.  781. 

The  appellant  cites  two  Missouri  cases  in 
support  of  its  position.  Case  of  Coxe  et  al. 
V.  Whitney,  9  Mo.  531,  where  plaintiff,  editor 
of  a  nowsi)aper,  published  an  article  re- 
flecting on  dcfondnnt's  wife.    Two  days  later 


defendant  went   to  the  room  of  plaintiff  and 


made  the  assault  The  court  held  fhat  evi- 
dence of  the  provocation  was  tnadmissible 
in  mitigation  of  damages.  The  court  said 
(9  Mo.  535): 

**The  evidence  of  provocation  which  is  allowed 
to  mitigate  the  damages  must  be  so  recent  'as 
to  induce  a  fair  presumption  that  the  violence 
was  done  during  the  continuance  of  the  feelings 
and  the  passions  excited  by  it.*'* 

The  court  then  makes  this  statement  (9 
Mo.  loc.  cit.  536): 

"But  ira  furor  brevis  est:  What  is  done  24 
or  48  hours  after  the  provocation  received  is  not 
the  result  of  that  passion,  but  is  the  deliberate 
infliction  of  vengeance,  for  an  injury,  real  or 
supposed." 

The  other  case  is  Collins  v.  Todd,  17  Mo. 
537.  In  that  case  the  plaintiff  used  insult- 
ing language  to  the  defendant's  niece,  and 
this  was  communicated  to  the  defendant  on 
Sunday.  The  assault  occurred  on  the  suc- 
ceeding Monday  or  Tuesday,  and  the  court 
held  evidence  of  the  provocation  was  inad- 
missible because  sufficient  time  had  elapsed 
to  allow  the  presumption  that  the  person 
had  cooled.  No  other  case  is  cited  in  this 
state  by  appellant  holding  that  a  shorter 
time  between  the  provocation  and  the  assault 
was  sufficient  to  exclude  the  evidence,  nor 
do  cases  in  general  from  other  states  gener- 
ally support  the  appellant's  position.  In  the 
case  of  Dupee  v.  Lentine,  147  Mass.  580,  18 
N.  B.  465,  the  provocation  occurred  some 
time  before  the  assault,  but  the  defendant 
learned  of  it  just  ten  minutes  before  the 
assault,  and  the  evidence  was  held  inad- 
missible, but  that  casie  Is  contrary  to  the 
weight  of  authority.  The  cases  of  Thrall 
V.  Knapp,  17  Iowa,  468,  is  cited.  In  that 
case  the  provocation  occurred  a  week  before 
the  assault,  but  information  in  relation  to 
it  was  conveyed  to  the  defendant  three  hours 
before,  and  the  evidence  of  provocation  was 
held  improperly  admitted.  It  appears  in 
that  case  that  the  court  gave  attention  to  the 
time  at  which  the  provocation  occurred 
rather  than  the  time  at  which  the  informa- 
tion reached  the  defendant  It  was  said 
that— 

"No  circumstances  or  provocation  the  week 
before,  or  the  day  before  the  assault,  or  at  any 
time  other  than  the  identical  day  of  the  assault, 
♦    ♦    ♦    could  be  offered  in  evidence," 

The  case  of  Prentiss  v.  Shaw,  56  Me.  427, 
96  Am.  Dec.  475,  the  provocation  was  two 
hours  before  the  assault,  and  the  evidence 
was  held  inadmissible. 

The  case  of  Ward  v.  White,  86  Va.  212,  9 
S.  B.  1021,  19  Am.  St.  Rep.  883,  is  where  an 
abusive  article  appeared  In  a  newspaper 
concerning  the  defendant,  and  the  next  day 
the  defendant  committed  the  assault  for 
which  he  was  sued.  The  newsx)aper  article 
was  held  properly  admitted. 


Digitized  by 


Google 


Mo.) 


In  Biggs  ▼.  State,  29  Ga.  723,  76  Am.  Dec. 
630,  the  plaintiff  offered  an  Indignity  to  the 
defendant's  wife  one  evening,  and  on  the 
following  morning  the  assault  occurred. 
C^^idence  of  the  affront  was  held  admissible. 

The  case  of  Dolan  v.  Fagan  (N.  Y.)  63 
Barb.  73,  the  plaintiff  insulted  the  defendant 
with  opprobrious  language  on  a  number  of 
occasions  before  the  assault  took  place.  The 
trial  court  ruled  that  the  defendant  could 
show  anything  that  took  place  on  the  day  of 
the  assault  or  the  day  before,  but  not  what 
took  place  several  days  before.  The  case 
was  reversed  on  the  ground  that  the  ruUng 
excluding  what  took  place  several  days  be- 
fore was  erroneous. 

In  Genung  v.  Baldwin,  77  App.  Div.  584, 
79  N.  Y.  Supp.  569,  it  was  held  that,  where 
the  defendant  on  the  same  day  and  prior 
to  the  assault  read  some  article  in  defend- 
ant's newspaper  severely  criticizing  him, 
it  might  be  shown  in  evidence  in  an  action 
for  assault  and  battery.  Similar  ruling  in 
Marriott  v.  Williams,  152  Oal.  705,  93  Pac. 
875,  125  Am.  St,  Rep.  87. 

In  the  case  of  Leachman  V.  Cohen  (Tex. 
Civ.  App.)  91  S.  W.  809,  a  livery  stable 
keeper  hired  a  horse  to  a  young  man,  and 
while  the  horse  was  out  word  came  td  him 
that  the  young  man  was  abusing  the  horse 
and  driving  recklessly.  When  the  young 
man  came  in,  it  appears  several  hours  later, 
the  livery  stable  keeper  assaulted  him,  was 
sued  for  damages  afterwards,  and  it  was 
held  that  the  abuse  of  the  horse  and  the 
knowledge  brought  to  the,  defendant  was 
admissible  in  mitigation,  in  that  case  the 
rule  was  thus  stated: 

"Immediate  provocation  •  •  ♦  is  such  as 
happens  at  the  time  of  the  assault  or  so  recent- 
ly before  it  as  to  induce  the  presumption  that 
the  violence  was  committed  under  the  immediate 
and  continuing  influence  of  a  passion  thus 
wrongfully  excited." 

The  case  of  Cook  v.  Neeley,  143  Mo.  App. 
632,  128  S.  W.  233,  is  where  a  school-teacher 
violently  whipped  the  son  of  the  defendant  at 
the  afternoon  recess.  That  evening  about 
nightfall  the  defendant  met  the  plaintiff 
and  assaulted  him.  The  suit  was  for  dam- 
ages caused  by  that  assault.  The  Kansas 
City  Court  of  Appeals  held  that  the  evi- 
dence of  the '  provocation  by  whipping  the 
defendant's  sou  was  proiJerly  admissible  in 
mitigation  of  exemplary  damages.  In  that 
case  the  provocation  occurred  several  hours 
before  the  assault,  and  the  boy  who  \yas 
whipped  conveyed  the  information  to  his 
father  as  soon  as  he  went  home  after  the 
dismissal  of  school.  Two  or  three  hours 
must  have  elapsed  between  the  time  the  de- 
fendant was  first  excited  by  the  information 
and  the  time  the  assault,  took  place. 

The  same  question  arises  in  criminal 
prosecutions  tjv  n^urder  where  the  evidence 
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of  provocation  Is  offered  to  reduce  the  grade 
of  the  offense  to  manslaughter.  "The  cooling 
time"  is  spoken  of  in  such  cases  in  the  same 
manner  as  it  is  used  in  civil  cases  for  as- 
sault and  battery.  To  reduce  a  homicide  to* 
manslaughter  in  the  fourth  degree  under 
the  statute  (Rev.  St.  1909,  §  4467),  the  killing 
must  have  occurred  '*in  the  heat  of  passion." 
A  leading  case  is  State  v.  Grugln,  147  Mo. 
39,  47  S.  W.  1058,  42  L.  B.  A.  774,  71  Am. 
St  Rep.  553,  quoted  above.  In  that  case  the 
defendant  was  charged  with  murder. ,  The 
man  killed  had  committed  an  outrage  upon 
his  daughter  some  days  before.  The  father 
learned  of  the  outrage  at  9  o'clock  in  the 
morning;  he  hunted  up  the  offender,  and 
killed  him  at  3  o'clock  in  the  afternoon. 
The  evidence  of  the  provocation  and  the  in- 
formation was  held  permissible.  If  was  held 
that  character  of  the  provocation  and  its 
tendency  to  continue  the  excited  state  of 
mind  must  always  be  considered  to  deter- 
mine whether  the  cooling  time  has  been  suffi- 
cient. In  that  case  the  provocation  was 
extraordinary.  It  has  been  cited  in  later 
cases  without  criticism.  State  v.  Vest,  254 
Mo.  loc.  cit  465,  162  S.  W.  616. 

[3]  While  cases  showing  the  provocation 
which  would  reduce  homicide  to  manslaugh- 
ter are  cited,  it  is  apparent  that  the  provo- 
cation which  would  mitigate  punitive  dam- 
ages in  a  dvil  action  would  not  always 
be  sufficient  to  reduce  homicide  to  man- 
slaughter; for  instance,  mere  words  are 
held  not  sufficient  provocation  to  reduce 
homicide  to  manslaughter,  but  mere  words, 
it  is  held,  may  produce  a  state  of  mind  and 
arouse  a  passion  that  would  mitigate  dam- 
ages caused  by  consequent  assault. 

[4,  B]  Appellant  asserts  that  his  violent 
language  offered  In  evidence  occurred  an 
hour  and  a  half  before  the  assault.  The 
evidence  fails  to  stow  the  exact  thne.  De- 
fendants assert  that  the  time  was  less.  At 
any  rate,  after  the  offensive  language  was 
used,  the  court  continued  in  session,  and 
another  address  to  the  Jury  followed  that 
of  plaintiff,  before  the  adjournment  The 
assault  took  place  within  a  very  few  minutes 
after  court  adjoumei^  Under  all  the  au- 
thorities the  evidence  was  admissible,  and 
it  was  for  the  Jury  to  say  whether  the  de- 
fendants under  the  circumstances  were  ac- 
tuated by  malice,  which  would  authorize 
punitive  damages.  The  instructions  directed 
the  Jury  that  they  could  consider  such  evi- 
dence only  in  connection  with  an  award  of 
punitive  damages. 

[8]  II.  Appellant  complains  of  an  instruc- 
tion given  on  behalf  of  defendants  defining 
malice  as  follows: 

''Malice  in  its  legal  sense  does  not  mean  mere 
spite,  ill  will,  or  hatred,  as  it  is  ordinarily  un- 
derstood, but  does  mean  that  state  of  disposi- 
tion which  shows  a  heart  regardless  of  social 
duty  and  fatally  bent  on  mischief." 
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That  Is  the  definition  usually  given  *in 
homicide  cases  where  the  presence  or  ab- 
sence of  malice  may  determine  the  grade 
of  the  crime,  but  the  definition  has  been  ap- 
proved by  this  court  in  an  action  for  dam- 
ages for  assault  Morgan  v.  Durfee,  69  Mo. 
469,  loc.  cit.  480,  33  Am.  Rep.  508;  and  it 
seems  to  be  a  generally  approved  definition. 
18  R.  C.  L.  p.  2,  §  2.  The  case  of  Morgan 
V.  Durfee  has  been  cited  with  approval  In 
the  case  of  Boyd  v.  Railroad,  236  Mo.  loc. 
cit.  93,  139  S.  W.  561. 

Appellant  does  not  contend  that  the  defi- 
nition is  erroneous  so  far  as  it  goes,  but 
complains  that  the  usual  definition  found  in 
the  books  should  have  been  added,  to  wit, 
malice  means  a  wrongful  act  done  inten- 
tionally without  legal  justification  or  excuse. 

[7]  The  case  of  State  v.  May,  172  Mo. 
639,  72  S.  W.  918,  includes  both  definitions 
in  one,  and  upon  that  case  the  appellant 
bases  his  complaint  In  reality,  however, 
the  two  definitions  are  not  very  different 
in  meaning.  At  the  instance  of  plaintiff  the 
court  gave  an  instruction  containing  the 
definition  which  the  appellant  complains 
was  left  out  of  the  defendant's  instruction, 
so  that  the  plaintiff  had  the  benefit  of  both, 
and  has  no  cause  for  complaint. 

[8, 9]  III.  BHnally  the  appellant  argues  that 
the  verdict  ought  to  be  set  Aside  and  a  new 
.  trial  granted  because  he  was  allowed  no 
actual  damages.  The  argument  is  that  the 
provocation  could  not  mitigate  the  actual 
damages  unless  it  amounted  to  Justification. 
Instructions  given  on  behalf  of  the  plaintiff 
authorized  the  jury  to  find  for  the  plaintiff 
against  all  defendants  provided  there  was  a 
conspiracy  or  they  acted  together  for  a  com- 
mon purpose.  There  was  little  or  no  evi- 
dence on  which  to  base  that  instruction,  and 
the  verdict  of  the  jury  is  conclusive  that 
there  was  no  conspiracy^  George  K.  Wil- 
liams, defendant,  did  not  attempt  to  assault 
the  plaintiff  at  all.  Marbury  made  as  if  to 
assault  him,  but  was  held  by  friends,  so  that 
he  committed  no  assault.  The  only  assault 
of  which  there  was  any  evidence  was  made 
by  Luther  H.  Williams.  Since  there  was  a 
finding  of  no  conspiracy  and  no  concert  of 
action,  this  objection 'of  the  appellant  can 
only  apply  to  the  assault  made  by  Luther 
Williams.  Some  of  the  evidence  indicates 
that  the  injury  inflicted  upon  plaintiff  was 
of  a  very  slight  nature,  so  that  the  jury 
might  have  found  his  damage  was  only  nom- 
inal. This  court  is  slow  to  set  aside  a  ver- 
dict, in  a  case  of  this  character,  on  the 
ground  of  inadequacy.  Pritchard  v.  Hewitt, 
91  Mo.  547,  4  S.  W.  437,  60  Am.  Rep.  265; 
Dowd  V.  Air  Brake  Co.,  132  Mo.  579,  34  S. 
W.  493.  There  was  some  evidence,  though 
slight,  that  plaintiff  and  his  companion 
made  some  hostile  demonstration  before 
Luther  Williams  struck.  The  jury  might 
have  found  plaintiff  was  not  without 
fault  at  that  time.     McCarty  r.  St  Louis 


Transit  Co.,  192  Ma  396,  loc.  cit.  403,  91  S. 
W.  132;  Gorham  v.  St  L.,  .L  M.  &  S.  Ry. 
Co.,  112  Mo.  App.  205,  loc.  cit  209,  86  S. 
W.  574. 

The  trial  court  overruled  plaintiff's  motion- 
for  new  trial  and  therefore  determined  the 
verdict  was  not  against  the  weight  of   evU 
dence. 

It  is  possible  that  the  plaintiff  would  liave 
been  entitled  to  nominal  damages  had  the 
question  been  properly  presented.  Some 
authorities  hold  ^that,  where  the  action 
sounds  in  damages  only,  the  failure  to  prove 
actual  damages  is  a  failure  to  make  out  a 
case,  and,  though,  an  actual  violation  of 
plaintiCTs  rights  is  proven,  there  can  be  no 
recovery.  8  R.  C.  L.  §  5,  p.. 426;  Woodhouse 
V.  Powles,  43  Wash.  617,  86  Pac.  1063,  8 
L.  R.  A.  (N.  S.)  loc.  dt  787,  117  Am.  St 
Rep.  1079,  11  Ann.  Cas.  54.  On  the  ocner 
hand,  the  general  rule  is  that  any  violation 
of  one's  rights,  whether  actual  damages  is 
inflicted  or  not,  whether  the  action  sotind 
in  tort  for  personal  injuries,  or  otherwise, 
in  the  absence  of  actual  damages  at  least 
nominal  damages  may  be  recovered.  1  Suth. 
on  Damages,  f  9;  Dailey  v.  Houston,  58  Mo. 
361,  loa  cit  369;  King  v.  St  Louis,  250 
Mo.  501,  loc.  dt  513,  157  S.  W.  498. 

[101  But  the  plaintiff  did  not  assign  as  a 
ground  for  sustaining  his  motion  for  new 
trial  that  he  should  have  been  allowed  at 
least  nominal  damages  against  Luther  Wil- 
liams. The  objection  to  the  verdict  repeated 
in  different  forms  in  his  motion  for  a  new 
trial  is  that  the  verdict  was  ''agallist  the 
evidence"  and  "against  the  law."  Such  ob- 
jections uniformly  have  been  held  insufficient 
to  permit  a  review  by  this  court  of  the  evi- 
dence to  show  the  verdict  was  excessive,  or 
inadequate,  or  unsupported  in  any  respect  by 
evidence,  or  erroneous  in  any  specific  par- 
ticular. Polskl  V.  St.  Louis,  264  Mo.  458,  loc. 
cit  462,  175  S.  W.  191 ;  Disinfecting  &  Mfg. 
Co.  V.  Bates  County,  273  Mo.  loc.  cit  304, 
201  S.  W.  92;  Cook  v.  Clary,  48  Mo.  App. 
166.  loc.  cit  169;  State  v.  Scott,  214  Mo.  257, 
loc.  cit  261,  113  S.  W.  1069;  Raifelsen  v. 
Young,  183  Mo.  App.  loc.  cit  511,  167  S.  W. 
648 ;  Brosnahan  v.  Best  Brewing  Co.,  26  Mo. 
App.  386,  loc.  dt  390. 

All  instructions  asked  by  plaintiff  were 
given  except  one  relating  to  the  exclusion 
of  evidence.  We  are  not  prepared  to  say  the 
trial  court  erred  in  overruling  the  plaintiff's 
motion  for  a  new  trial. 

The  judgment  is  affirmed. 

ROY,  C,  absent 

PER  CURIAM.  The  foregoing  opinion  of 
WHITE,  C,  is  adopted  as  the  opinion  of 
the  court. 

WILLIAMS,    P.    J.,    and    WALKER,    J., 
concur. 
FARIS,  J^  concurs  in  result. 
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BABBEB  T.   HARTFORD   LIFE   INS.   CO. 
(No.  21314.) 

(Supreme  CJourt  of  Missouri,  Division  No.  1. 
June  2,  1919.  Motions  for  Rehearing,  to 
Transfer  to  Conrt  in  Banc,  and  to  Modify 
Judgment  of  the  Supreme  Court  Overruled 
July  9,  3919.) 

1.  Appeal  and  Ebrob  ^=>1196(3)'Supbehe 
CouBT  OF  United  States— Law  op  the 
Case. 

Where  the  Supreme  Court  of  the  United 
States  in  express  terms  confined  its  decision 
reversing  this  court  entirely  to  two  federal 
questions,  basing  its  judgment  on  the  sole 
ground  of  failure  to  give  full  faith  and  credit 
to  the  judicial  records  of  another  state,  such 
decision,  as  the  law  of  the  case,  does  not  ex- 
tend to  the  construction  and  effect  of  a  state 
tax  law  and  contractual  relations  between  the 
parties  cot  embraced  within  the  decision,  nor 
in  the  jurisdiction  of  such  court. 

2.  Appeal  and  Bbbob  ^=>1212(1)— Revebs- 
AL— New  Tbial. 

A  retrial  after  reversal  on  appeal  does  not 
mean  a  mere  replica  of  t^e  former  trial,  but  Is 
a  trial  in  the  light  of  the  experictice  and  knowl- 
edge which  may  have  been  acquired  in  the  in- 
terval. 

3.  Insubancb  ^=>193(2)— Life  Insubance— 
Unlawful  Chaboe  in  Assessment  —  No- 
tice AND  Pbesumption—"Pbemium"— "As- 
sessment." 

The  words  "premium"  and  "assessment,"  as 
used  in  life  insurance  contracts,  have  well-set- 
tled meanings  (Rev.  St.  1909,  §§  6963,  6950), 
and  where  it  was  not  revealed  to  insured,  by 
notice  of  assessment  or  otherwise,  it  cannot  be 
assumed  that  he  was  advised  by  the  law  (sec- 
tion 7099)  of  a  charge  of  2  per  cent,  tax  un- 
lawfully included  in  the  assessment,  or  that  he 
knew  of  such  fact,  which  was  not  disclosed  by 
the  data  in  his  possession. 

*[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  fMrst  and  Second  Series,  Assess- 
ment ;    Premium.] 

4.  Insubance  ^=»193(2)— Life  Insubancb— 
Assessment— Validity— Inclusion  of  Tax 

ON    InSUBEB— FOBFEITUBE    OF    INSUBANCE. 

An  assessment  including  the  2  per  cent,  tax 
to  be  paid  by  insurer  to  the  state  under  Rev. 
St.  1909,  S  7099,  was  void,  and  its  nonpayment 
constituted  no  ground  for  forfeiture  of  iJie  in- 
surance.' 

5.  Insubance  ^=>193(2)— Life  Insubancb— 
Assessments— Nonpayment— FoBFEiTUBE. 

Where,  in  an  action  on  a  life  insurance 
certificate  issued  on  the  assessment  plan,  de- 
fendant claimed  that  the  certificate  had  been 
forfeited  for  nonpayment  of  an  assessment,  but 
it  appeared  that  the  assessment  was  illegal,  in 
that  defendant*  had  added  thereto  the  amount  of 
a  tax,  which  was  not  assessable  against  a  pol- 
icy issued  on  the  assessment  plan,  a  defense 
that  defendant  was  doing  assessment  business 
without  special  license  therefor,  and  merely  as 
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an  old  line  joint-stock  company,  was  without 
merit 


6.  Insurance      ^=>750— Life     Insubancb— 
fobfeitubb  of  policy. 

In  an  action  upon  a  life  insurance  certifi- 
cate, defended  on  the  ground  of  insured's  non- 
payment of  an  assessment,  void  as  Including  a 
certain  tax,  held  that,  while  equities  are  not 
available,  there  la  no  equity  in  the  defendant  to 
call  for  mitigation  of  the  legal  rules,  although 
the  tax  amounted  to  only  15  cents,  since  equity 
abhors  a  forfeiture. 

7.  Appeal  and  Ebbob  ^=>1194(2)— Fedebal 
Question— Revebsal— Effect  on  Damages 

AND    ATTOBNEY'S   FeES. 

That  Supreme  Court  of  Missouri  committed 
error  as  to  federal  question  involved  in  action 
on  insurance  policy,  and  its  decision  was  re- 
versed by  the  United  States  Supreme  Court. 
held  not  to  affect  the  right  of  plaintiff  to  dam- 
ages and  attorney's  fees. 

Appeal  from  Clrctilt  Court,  JoliDsoii 
County;  C.  A.  Calvlrd,  Special  Judge. 

Action  by  Rosa  Barber  against  the  Hartr 
ford  Life  Insurance  Company.  Judgment  for 
plaiutiflf,  and  defendant  appeals.    Affirmed. 

See,  also,  269  Mo.  21,  187  S.  W.  867. 

Jones,  Hooker,  Sullivan  &  Angert,  Geo.  F. 
Haid,  and  James  C.  Jones,  Jr.,  all  of  St 
Louis,  for  appellant. 

Robert  Kelley,  of  St  Louis,  M.  D.  Aber 
and  Nick  M.  Bradley,  both  of  Warrensburg, 
and  Charles  E.  Morrow,  of  St.  Louis,  for  re- 
spondent 

BROWN,  O.  This  is  a  suit  founded  upon 
a  certiflcate  of  life  insurance  upon  the  life 
of  Frank  Barber  for  $2,000  for  the  benefit 
of  plaintiff,  then  his  wife  and  now  his  widow. 
It  is  dated  September  4,  1893.  Mr.  Barber 
died  June  5,  1910.  The  defendant,  which 
issued  the  certificate,  was  then  and  still  is 
an  insurance  company  incorporated  and 
having  its  principal  place  of  business  In  Con- 
necticut and  doing  business  in  Missouri. 
When  this  certificate  was  Issued,  and  for  a 
long  time  before  and  ever  since,  it  has  been 
doing  business  in  this  state  as  a  stock  com- 
pany, issuing  old  line  insurance,  and  has 
also  operated  what  it  called  a  "Safety  Fund 
Department,"  which  issued  certificates  on 
the  assessment  plan  until  1899,  when  it  ceas- 
ed issuing  such  policies,  but  continued  to 
administer  that  department  with  respect  to 
the  certificates  already  issued.  Barber  com- 
plied faithfully  with  the  conditions  of  his  cer- 
tificate up  to  March  31,  1910,  when  it  was 
canceled  by  the  defendant  on  the  alleged 
ground  that  he  had  failed  to  pay  a  mortuary 
assessment  and  a  contribution  to  the  expense 
fund  then  due  and  payable  according  to 
its  terms. 

This  suit  was  instituted  June  17,  1911,  and 
was  tried  in  the  Johnson  circuit  court,  where 
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plaintiff  had  Judgment  upon  a  verdict  for  the 
amount  of  the  face  of  the  certificate,  with 
Interest,  $200  damages  for  vexatious  delay, 
and  $500  for  attorney's  fees.  An  appeal 
from  that  Judgment  was  prosecuted  to  this 
court,  where,  on  July  3,  1916,  it  was  affirm- 
ed in  an  opinion  published  in  269  Mo. 
at  page  21,  187  S.  W.  867,  and  following.  In 
that  (pinion  the  principal  facts,  including 
the  provisions  of  the  certificate  applicable 
to  them,  were  fully  stated,  and  will  not  be 
repeated  here,  but  will  be  referred  to  as  nec- 
essary to  the  understanding  of  the  questions 
now  before  us. 

A  writ  of  error  from  the  Supreme  Court 
of  the  United  States  was  directed  to  this 
court,  upon  which  our  Judgment  was  taken 
to  that  court  for  review  upon  certain 
matters  wherein  it  was  asserted  that  full 
faith  and  credit  had  not  been  given  to 
certain  public  acts  '  and  Judicial  proceed- 
ings of  the  state  of  Connecticut,  This 
referred  to  the  power  and  duty  of  the  di- 
rectors under  its  charter  in  making  mortu- 
ary assessments  upon  the  certificates  issued 
by  the  Safety  Fund  Department,  and  a 
Judgment  of  a  Connecticut  court  (Dresser  v. 
Hartford  Life  Ins.  Co.,  80  Conn.  681,  70  Atl. 
39)  in  a  suit  by  one  Dresser,  on  behalf  of 
himself  and  all  such  certificate  holders,  in 
which  it  was  adjudged  that  the  Safety  Fund 
Department  had  the  right  to  maintain,  by 
assessment,  a  fund  for  the  prompt  payment 
of  losses,  to  be  replenished  by  assessments 
for  such  losses  when  made  and  collected. 
The  cause  was  heard  in  said  court,  and  our 
Judgment  reversed  upon  the  last  stated  of 
these  federal  questions,  in  an  opinicm  print- 
ed in  Hartford  Life  Ins.  Co.  v.  Barber,  245 
U.  S.  at  page  146,  38  Sup.  Ct.  64,  62  L.  Ed. 
208,  and  following,  which  closes  with  the 
following  words: 

"We  are  of  opinion  that  full  faith  and  cred- 
it was  not  given  to  the  Connecticut  record,  and 
that  for  that  reason  the  present  judgments  must 
be  reversed." 

It  also  said,  in  the  course  of  the  opinion, 
that— 

"A  jury  would  have  been  justified,  at  least, 
in  finding  that  the  call  was  made  by  the  di- 
rectors within  the  meaning  of  the  instructions, 
although  it  did  not  appear  tha^  the  directors 
went  over  the  figures  of  the  oflScera  who  made  it 
up,  and  voted  it  specifically." 

The  Judgment  and  mandate  of  the  court 
concludes  as  follows: 

"And  it  is  further  ordered  that  this  cause  be 
•  and  the  same  is  hereby  remanded  to  the  said 
'  Supreme  Court  for  further  proceedings  not  in- 
consistent with  the  opinion  of  this  court.    No- 
vember 19,  1917. 

"And  the .  same  is  hereby  remanded  to  you, 
the  said  judges  of  the  said  Supreme  Court  of 
the  state  of  Missouri,  in  order  that  such  execu- 
tion and  furtlier  proceedings  may  be  had  in  said 
cause,  in  conformity  with  the  judgment  and  de- 


cree of  this  court  above  stated,  as,  according 
to  right  and  justice,  and  the  Cpnstitution  and 
laws  of  the  United  States,  ought  to  be  had 
therein,  the  said  writ  of  error  notwithstand- 
ing." 

Upon  receiving  the  mandate  this  court  en- 
tered and  transmitted  to  the  Johnson  circuit 
court  the  following  mandate: 

"Now,  at  this  day,  pursuant  to  the  mandate 
of  the  Supreme  Court  of  the  United  States, 
heretofore  filed  herein,  reversing  the  judgment 
of  this  court  in  said  cause,  it  is  ordered  by  the 
court  that  the  judgment  of  this  court  in  said 
cause,  entered  on  the  30th  day  of  March,  1910, 
affirming  the  judgment  rendered  herein  by  the 
said  circuit  court  of  Johnson  county,  be  and 
the  same  is  hereby  set  aside  and  for  naught 
held.  It  is  further  considered  and  adjudged  by 
the  court,  in  conformity  with  the  said  mandate 
of  the  Supreme  Court  of  the  United  States,  that 
the  judgment  aforesaid  of  the  said  circuit  court 
of  Johnson  county,  rendered  on  the  27th  day  of 
November,  1912,  be  reversed,  annulled,  and  for 
naught  held  and  esteemed,  and  that  the  said 
appellant  be  restored  to  all  things  which  it  has 
lost  by  reason  of  the  said  judgment  It  is  fur- 
ther considered  and  adjudged  by  the  court  that 
the  said  cause  be  remanded  to  the  said  circuit 
court  of  Johnson  county  for  a  new  trial.  And 
it  further  appearing  to  the  court  that  on  the 
28th  day  of  June,  1918,  the  court  made  and  di- 
rected the  entry  of  an  order  overruling  a  mo- 
tion therefor  filed  by  the  said  appellant  to 
tax  the  costs  herein,  no  order  is  therefore  made 
adjudging  costs." 

In  pursuance  of  this  mandate  the  cause 
wijs  retried,  and  the  Judgment  rendered  for 
the  amount  of  the  certificate  and  interest, 
with  statutory  damages  and  attorney's  fee 
for  vexatious  delay,  from  which  this  appeal 
is  taken. 

[1]  1.  At  this  trial  it  was  shown,  both  by 
the  defendant's  amended  pleadings  and  the 
evidence,  that  in  each  assessment  made  bv 
the  defendant  upon  this  certificate,  indua- 
ing  the  one  on  which  the  alleged  forfeiture 
is  based,  a  sum  was  included  representing  a 
state  tax  of  2  per  cent  upon  the  amount 
thereof.  The  sums  so  paid  amounted  In  all 
to  $11.93,  and  defendant  undertook  to  Justify 
its  exaction  under  the  provisions  of  section 
7099  of  the  Revised  Statutes  of  Missouri  as 
in  force,  in  different  forms,  daring  the  en- 
tire life  of  this  certificate.  The  amount  so 
included  in  the  unpaid  assessment  was  15 
cents,  and  its  inclusion  was  and  is  assigned 
by  the  plaintiff  as  a  ground  for  avoiding 
the  forfeiture.  The  assessment  on  which  the 
cancellation  Is  based  also  contained  a  charge 
of  $1.50  for  quarterly  expense  dues  which 
the  plaintiff  asserts  was  not  yet  due. 

The  defendant  at  the  trial  objected  to  the 
consideration  of  each  of  these  matters  on 
the  ground  that  they  had  been  already  de- 
termined by  the  Judgment  of  the  Supreme 
Court  of  the  United  States  to  which  we  have 
referred.  The  theory  of  this  objection,  6o 
far  as  we  are  able  to  imderstand  It,  is  that 
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the  reversal  ocmclnsiyely  adjudicated  that 
the  certificate  was  in  force  at  the  former 
trial  in  the  circuit  court.  Otherwise  the 
Judgment  should  have  been  afOrmed,  notwith- 
standing the  errors  found  in  the  record  with 
respect  to  the  federal  questions  on  which 
the  writ  of  error  stood. 

Although  there  was  some  evidence  in  the 
former  trial  that  some  such  tax  had  been 
Included  in  the  assessment  In  question,  no 
such  point  was  made  either  in  the  pleadings 
or  at  the  trial,  or  mentioned  or  decided  by 
this  court,  which  placed  its  affirmance  solely 
upon  the  two  federal  questions  upon  which 
the  writ  of  error  from  the  United  States  Su- 
preme Court  was  based.  Our  judgment  was 
against  the  validity  of  the  assessment  and 
the  forfeiture  by  its  nonpayment  It  implied 
nothing  in  its  favor.  The  matter  now  before 
us  is  purely  a  question  arising  under  the 
laws  of  this  state,  of  which  the  Supreme 
Court  of  the  United  States  could  take  no 
cognizance  upon  writ  of  error.  Waters- 
Pierce  Oil  Co.  V.  Texas  (No.  1)  212  U.  S. 
86,  97,  112,  29  Sup.  Ct.  220,  53  L.  Ed.  417; 
Id.  (No.  2)  212  U.  S.  112,  118,  29  Sup.  Ct 
227,  53  L.  Ed.  417;  Saner  v.  City  of  New 
York,  206  U.  S.  536,  546,  27  Sup.  Ct  686, 
51  L.  Ed.  1176;  Eustis  v.  Hollos,  150 
U.  S.  361,  14  Sup.  CJt.  131,  37  L.  Ed.  1111; 
Murdock  v.  Memphis,  20  Wall.  590,  22  L.  Ed. 
429 ;  Cohens  v.  Virginia,  6  Wheat.  264,  6  L. 
Ed.  257.  These  and  many  other  cases  .which 
follow  the  Cohens  Case,  supra,  have  estab- 
lished the  rule  which  is  forcibly  and  logical- 
ly stated  by  Mr.  Justice  Moody  in  the  Sauer 
Case  as  follows  (206  U.  S.  547,  27  Sup.  Ct 
C89,  51  L.  Ed.  1176) : 

"This  court,  whose  highest  function  it  is  to 
confine  all  other  authorities  within  the  limits 
prepcribed  for  them  by  the  fundamental  law, 
ought  certainly  to  be  zealous  to  restrain  itself 
within  the  litaits  of  its  own  jurisdiction,  and 
not  be  inaenribly  tempted  beyond  them  by  the 
thought  that  an  unjustified  or  harsh  rule  of 
law  may  have  been  applied  by  the  state  courts 
in  the  determination  of  a  question  committed 
exclusively  to  their  care." 

It  is  further  said  by  the  same  eminent 
Judge  in  the  same  case  (206  U.  S.  645,  27 
Sup.  Ct  689,  51  Lr.  Ed.  1176) : 

"This  court  does  not  hold  the  relation  to  the 
controversy  between  these  parties  which  the 
Court  of  Appeals  of  New  York  had.  It  was 
the  duty  of  that  court  to  ascertain,  declare,  and 
apply  the  law  of  New  York,  and  its  determina- 
tion of  that  law  is  conclusive  upon  this  court'* 

It  is  clear  that  if  the  question  now  pre- 
sented, which  is  clearly  dependent  solely  on 
the  construction  and  effect  of  a  tax  law  of 
this  state  and  the  contractual  relations 
with  reference  thereto  of  the  parties  to  a 
Missouri  contract,  was  decided  by  this  court 
in  the  former  case,  then  the  Sui)reme  Court 


did  not  intend  by  its  Judgment  to  adjudicate 
to  the  contrary. 

Even  had  the  question  now  brought  before 
us  been  a  federal  question,  it  would  have 
been  eliminated  from  the  case  in  the  former 
appeal  by  our  action  in  basing  our  affirm- 
ance upon  other  grounds.  Waters-Pierce  Oil 
Co.  V.  Texas  (No.  1),  supra;  Missouri,  Kan- 
sas &  Texas  Ry.  Co.  v.  Ferris,  179  U.  S.  602, 
21  Sup.  Ct'281,  45  L.  Ed.  337;  Harrison 
V.  Morton,  171  U.  S.  38,  18  Sup.  Ct  74^,  48 
li.  Ed.  63 ;  Glue  Co.  v.  Glue  Co.,  187  U.  S. 
611,  23  Sup.  Ct  206,  47  L.  Ed.  328.  Only 
such  questions  as  were  before  the  Supreme 
Court  of  the  United  States  and  were  decid- 
ed by  It  became  the  law  of  the  case  by  force 
of  its  judgment  Its  opinion  in  express  termh 
confines  its  decision  entirely  to  the  two 
federal  questions,  to  which  we  have  already 
referred,  and  places  its  judgment  upon  the 
sole  ground  that,  in  our  judgment,  we  failed 
to  give  full  faith  and  credit  to  the  Connecti- 
cut record  in  the  Dresser  Case.  We  are 
without  authority  to  extend  the  force  and  ef- 
fect of  that  decision  to  other  questions  of 
which  that  court  had  no  jurisdiction  and  did 
not  attempt  to  determine.  In  re  Potts,  Pe- 
titioner, 166  U.  S.  263,  17  Sup.  a.  520,  41  U 
Ed.  994 ;  Mutual  Life  Insurance  Co.  v.  Hill,' 
193  U.  S.  551,  24  Sup.  Ct  538,  48  L.  Ed. 
788;  Ex  parte  Union  Steamboat  Co.,  178  U. 
S.  317,  20  Sup.  Ct  904,  44  li.  Ed.  1084;  In 
re  Sanford  Fork  &  Tool  Co.,  160  U.  S.  247, 
16  Sup.  Ct  291,  40  I/.  Ed.  414;  Barney  v. 
Winona.  117  U.  S.  ^28,  6  Sup.  Ct  664,  29 
L.  Ed.  858. 

[2]  Our  judgment  remanding  the  cause  to . 
the  Johnson  circuit  court  for  retrial  was  In 
full  accord  with  the  mandate  of  the  Supreme 
Court  of  the  United  States,  and  gave  the 
trial  court  full  jurisdiction,  not  only  to  re- 
try the  issues  of  fact  presented  by  the  plead- 
ings in  the  first  trial  in  accordance  with  the 
principles  announced  in  the  judgment  and 
opinion  of  the  Supreme  CJourt  of  the  United 
States,  but  also  to  reframe  those  issues  as 
provided  by  our  code.  A  retrial  does  not 
mean  a  mere  replica  of  the  former  trial,  but 
is  a  trial,  as  the  term  Implies,  in  the  light 
of  the  experience  and  knowledge  which  may 
have  been  acquired  in  the  interval.  This 
question  was  fully  discussed  by  us  in  Wilcox 
V.  Phillips,  ?60  Mo.  664,  676,  677,  678,  169 
S.  W.  55. 

[3, 4]  2.  The  real  question  upon  which  this 
case  seems  to  have  turned  in  the  trial  court 
is  whether  or  liot,  by  the  terms  of  this  cer- 
tificate, the  insurance  was  forfeited  by  the 
failure  of  the  insured  to  pay  the  assessment 
made  as  of  March  1,  1910.  It  is  admitted 
that  this  assessment,  as  well  as  all  other 
quarterly  assessments  made  to  pay  losses 
since  the  issue  of  the  <;prtiflcate  in  September, 
1893,  included  a  charge  for  taxes  assessed 
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Missouri  by  the  defendant  under  the  follow- 
ing provision  of  the  contract: 

"If  the  laws  of  any  country,  state,  county 
or  municipality  shall  require  a  tax  to  be  paid  by 
said  company  on  account  of  such  payments,  then 
the  mortality  calls  thereon  shall  be  determined 
so  as  to  cover  such  tax." 

It  Is  contended  by  defendant  that  the  lnw 
of  the  state  of  Missouri  now  embodied  In 
section  7099  of  the  Revised  Statutes  of  1909, 
requiring  the  payment  of  a  tax  of  2  per  cent 
upon  premiums  received  on  account  of  bus- 
iness done  In  this  state,  also  required  the 
payment  of  a  tax  similar  in  amount  on  all 
mortuary  assessments  made  and  collected 
from  the  holders  of  certificates  or  policies 
issued  on  the  assessment  plan,  and  that  such 
liability  of  the  insurer  would  constitute  a 
valid  charge  against  the  Insured  under  thie 
terms  of  this  certificate.  In  this  way  the 
defendant  had,  during  the  life  of  this  policy, 
assessed  and  collected  from  Barber  upon  its 
quarterly  assessments  $11.93  as  tax  re- 
quired by  the  laws  of  this  state.  In  no  case 
nor  at  any  time  had  it  been  revealed  to  him, 
by  the  form  of  the  notice  of  such  assessment 
or  otherwise,  that  it  included  any  such  Item 
or  was  made  upon  that  plan.  We  cannot 
assume  that  he  was  advised  by  law  of  an  un- 
lawful charge,  nor  of  a  fact  which  was  not 
disclosed  by  the  data  in  his  possession.  The 
assessment  in  question  Included  the  tax 
which,  upon  defendant's  theory,  was  after- 
ward to  be  paid  to  the  state.  The  question 
is  whether  this  tax  was^exacted  by  the  state 
by  the  statutory  provision  above  dted. 

It  is  unnecessary  in  view  of  the  former  de- 
cisions of  this  court  to  elaborate  this  ques- 
tion otherwise  than  by  citing  those  cases. 
The  word  "premium,"  in  its  application  to 
insurance  contracts,  has  a  well-settled  mean- 
ing. The  meaning  of  the  word  "assessment,* 
In  the  same  connection,  is  equally  well  un- 
derstood. It  is  upon  this  distinction  that 
life  Insurance  is  divided  by  our  Legislature 
into  two  general  classes  or  plans,  called  the 
stipulated  premium  plan  (section  6963,  R.  S. 
1909)  and  the  assessment  plan  (section  6950, 
Id.).  As  early  as  the  October  term,  1896, 
this  court  had  before  it  the  same  question  In 
Masonic  Aid  Association  v.  Waddill,  138  Mo. 
628,  40  S.  W.  648.  Referring  to  the  taxation 
of  assessment  companies  under  this  same 
provision  we  said: 

"To  hold  that  moneys  received  by  them  as 
'assessments'  under  this  plan  are  'premiums,* 
within  the  meaning  of  section  2  (5958),  which 
is  now  one  of  the  'provisions  or  requirements 
of  the  general  insurance  laws  of  this  state,* 
would  not  only  be  to  confound  terms  and  dis- 
regard the  well-defined  distinction  made  be- 
tween them  by  the  statute  as  a  whole,  but  to 
ignore  or  directly  contravene  this  proviso  of 
section  5869.*' 

These  references  are  to  the  Revised  Stat- 
utes of  1889. 


(Mo. 


The  same  question  was  last  before  us  In 
Young  V.  Hartford  Life  Insurance  Co.,  211 
S.  W.  1,  not  yet  officially  published.  In  which 
the  intermediate  decisions  of  this  court  and 
the  Courts  of  Appeals  were  cited,  and  the 
cause  disposed  of  by  holding  that  the  as- 
sessment Including  the  2  per  cent  tax,  was 
void,  and  that  its  nonpayment  constituted  no 
ground  for  the  forfeiture  of  the  insurance. 
This  case  is  peculiarly  applicable;  the  cer- 
tificate having  been  Issued  against  the  same 
fund  as  the  one  now  in  question,  and  upon 
the  same  terms  with  reference  to  forfeiture 
by  nonpayment  of  assessments. 

These  cases  are  founded  upon  a  marked 
legislative  distinction  between  a  tax  upon 
a  burden  resting  upon  the  insured.  In  which 
the  Insurer  can  have  no  Interest,  but  is  a 
mere  conduit  between  him  and  his  associates, 
and  the  ordinary  excise  tax  upon  the  re- 
ceipts from  the  business  of  an  insurer  from 
which  Its  profits  are  derived.  In  this  case, 
which  Is  a  typical  one,  a  separate  payment 
is  exacted  from  the  Insured  for  expenses 
which  necessarily  includes  the  profits  of  the 
company,  while  the  tax  is  recouped  from 
the  mortuary  assessment  alone.  These  sim- 
ply represent  a  mutual  burden.  While  the 
legislative  policy  requires  no  justification, 
we  think  it  stands  on  solid  ground. 

[6]  3.  The  defendant  makes  the  point  that 
it  is  doing  this  assessment  business  without 
a  special  license  therefor,  but  simply  as  an 
old  line  Joint-stock  company.  Appropriating 
the  language  of  the  Supreme  Court  of  the 
United  States  in  the  same  case,  we  are  in- 
clined to  consider  this  a  mere  maftesblft, 
which  adds  nothing  to  the  substantial  basis 
of  this  case.  Whatever  profit  it  may  have 
made  from  its  wrong  must  bear  the  burden 
of  the  resulting  loss. 

[81  4.  The  defendant  has  asked  with  much 
earnestness  for  our  consideration  of  the  fact 
that  in  the  assessment  involved  in  this  case 
the  tax  amouhted  only  to  15  cents,  and  in- 
sists that  the  entire  mortuary  fund  to  which 
it  accrues  belongs  to  the  certificate  holders, 
and  that  it  is  inequitable,  therefore,  to  sus- 
tain this  certificate  against  its  attempted 
cancellation.  We  see  no  force  in  this  con- 
tention. The  law,  it  is  said,  abhors  a  for- 
feiture. This  aversion  has  resulted  In  the 
rule  that  it  may  be  prevented  by  construction 
as  technical  as  that  by  which  it  is  invoked. 
In  this  case  the  deceased  has  not  only  paid 
illegal  exaction  amounting  to  nearly,  if  not 
quite,  the  amount  of  his  alleged  delinquency, 
but  has  paid  a  considerable  sum  into  a  fund 
which  is  held  for  distribution  among  living 
certificate  holders'  when  the  amoimt  of  Insur- 
ance in  force  shall  have  decreased  to 
$1,000,000.  The  defendant  ceased  to  issue 
this  class  of  Insurance  in  1899,  and  the* 
time  of  distribution  is  rapidly  approaching. 
While  equities  are  not  available  in  cases  of 
this  character,  we  can  see  no  equity  In  the 
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defendant  which  can  call  for  mitigation  of 
the  legal  role.  We  have  referred  to  this 
question  in  greater  detail  in  Barber  y.  Hart- 
ford Insurance  Company,  supra,  and  Young 
V.  Hartford  Life  Insurance  Co.,  supra. 

[7]  6.  We  see  nothing  in  the  fact  that  we, 
when  the  cause  was  first  bvefore  us,  commit- 
ted error  in  the  decision  of  the  federal  ques- 
tion upon  which  our  Judgment  was  reversed, 
which  affects  the  right  of  plaintiff  to  dam- 
ages and  attorney's  fees.  We  think  the  ques- 
tion was  properly  and  fairly  submitted.  Bar- 
ber y.  Insurance  Co.,  269  Mo.  loc.  cit  42,  187 
S.  W.  867,  and  cases  cited. 

Holding,  as  we  do,  that  the  certificate  sued 
on  was  not  by  its  terms  subject  to  cancel- 
lation for  failure  to  pay  the  assessment  in 
question,  and  finding  no  other  error  in  the 
record,  we  aflSrm  the  Judgment  of  the  cir- 
cuit court  for  Johnson  county. 

RAILEY,  C,  not  sitting. 

PER  CURIAM.  The  foregoiifg  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court. 

BLAIR,  P.  J.,  and  BOND  and  GRAVES, 
JJ.,  concur. 


CONRAD  V.  BOOGHER  et  aL    (No.  15435.) 

(St.  Louis  Court  of  Appeals.     Missouri.     May 
6,  1919.    Rehearing  Denied  June  27,  1919.) 

1.  Covenants   ^=921  —  BuiLniNO  Restbic- 
TioNs— Construction. 

Any  reasonable  and  substantial  doubt  re- 
garding meaning  of  building  restrictions  will 
be  resolved  against  grantor  and  in  favor  of  the 
free  use  of  the  property. 

2.  Covenants      «=»103(2)  —  Building  Re- 
striction—"Porch.** 

A  deed  prohibiting  grantee  from  erecting 
any  building,  etc.,  except  a  **porch,"  within  five 
feet  of  boundary  lines,  does  not  prevent  main- 
tenance of  a  second-story  porch  or  room  in- 
closed on  the  three  exterior  sides  mainly  by  win- 
dows, containing  a  hot  water  radiator,  i^d  used 
for  sleeping  purposes. 

3.  CovENANTO   ^=>103(2)   —   Building   Re- 
strictions—"Porte -Cqchere." 

A  deed  prohibiting  grantee  from  erecting 
any  building,  etc.,  except  a  "porte-cochere," 
within  five  feet  of  boundary  lines,  does  not 
prevent  maintenance  of  a  covered  driveway  or 
"porte-cochere"  under  a  sleeping  porch,  al- 
thongii  both  front  and  rear  openings  are  pro- 
vided with  removable  hanging^  doors  and  in- 
dosure  was  used  for  housing  occupant's  auto- 
mobile. 

4.  Appeal  and  Error    ^=>895(2)— Review- 
Trial  De  Novo— Findings. 

Equity  cases  are  tried  de  novo  upon  appeal, 
and  chancellor's  findings  are  persuasive,  but  not 


binding,    unless   appellate   court  reaches   same 
conclusion  or  facts  are  in  close  conflict 

Reynolds,  P,  J.,  dissenting. 

Appeal  from  St..  Louis  Circuit  Court; 
George  H.  Shields,  Judge. 

Suit  by  Frederick  E.  Conrad  against  Nina 
C.  Boogher  and  another.  Decree  for  plain- 
tiff, and  defendants  appeal.  Reversed  and 
remanded,  with  directions  to  disn^iss  the 
bUl. 

Percy  Werner  and  Boogher  &  White,  all 
of  St  Louis,  for  appellants. 

Harry  H.  Haeussler,  of  St  Louis,  for  re- 
spondent. > 

ALLEN,  J.  This  is  a  suit  in  equity, 
whereby  it  is  sought  to  restrain  the  defend- 
ants from  maintaining  a  certain  structure, 
alleged  to  consist  of  a  garage  with  a  room 
above  the  same,  upon  a  lot  of  ground  be- 
longing to  the  defendant  Nina  C.  Boogher, 
wife  of  her  codefendant  Dr.  Frank  Boogher; 
it  being  alleged  that  said  structure  is  locat- 
ed within  five  feet  of  the  line  of  plaintiffs 
adjoining  lot  in  violation  of  certain  building 
restrictions.  The  trial  court  entered  a  de- 
cree in  favor  of  plaintiff,  ordering  defend- 
ants to  remove  the  structure,  and  perpetual- 
ly enjoining  and  restraining  them  from 
constructing  or  maintaining  a  similar  struc- 
ture within  five  feet  of  the  division  line  of 
plaintiff's  lot.  From  this  judgment  defend- 
ants have  appealed  to  this  court 

The  lot  belonging  to  defendant  Nina  C. 
Boogher  is  situated  in  the  city  of  St.  Louis, 
near  the  western  limit  thereof,  and  Is  des- 
ignated as  lot  No.  1  of  block  7  of  "Park- 
view," a  subdivision  lying  partly  in  the  city 
of  St  Louis  and  partly  in  St.  Louis  county. 
It  fronts  on  the  south  line  of  Berlin  avenue, 
a  curved  street,  and  is  bounded  on  the  east 
by  Skinker  road.  The  lot  immediately  west 
thereof  is  owned  by  the  plaintiff,  who 
has  a  dwelling  house  thereupon.  Defendant 
Nina  C.  Boogher  acquired  her  lot  in  June, 
1914,  and  shortly  thereafter  defendants 
erected  a  dwelling  house  upon  the  same. 
The  record  shows  that  the  Beredlth  Realty 
Company,  a  corporation,  from  which  plain- 
tiff and  defendant  Nina  C.  Boogher  derive 
title  to  their  respective  lots,  subdivided  this 
Parkview  tract,  platted  the  property  by  plat 
duly  filed  of  record,  and  executed  to  certain 
persons  a  trust  agreement,  likewise  duly  re- 
corded, whereby  certain  building  restric- 
tions were  imposed  upon  each  of  the  lots  in 
the  subdivision  for  the  benefit  of  the  own- 
ers of  all  of  the  other  lots  therein.  Defend- 
ant Nina  C.  Boogher  acquired  her  lot  subject 
to  these  restrictions,  among  which  are  the 
following: 

"And  neither  said  realty  company,  its  suc- 
cessors or  assigns,  owner  or  owners  of  any  of 
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said  lots,  In  said  subdivision  shall  or  will  at  any 
time  ♦  •  •  erect  any  building  or  erection  or 
construction  of  any  character, '  ewcept  a  divi- 
sion fence  of  porte-cochere  or  porch  within  five 
(5)  feet  from  the  side  Unes  of  said  lots,  without 
the  written  consent  of  the  owners  of  the  lot 
adjoining  on  the  side."    (Italics  ours.) 


At  the  time  of  the  erection  of  their  dwell- 
ing house  upon  the  lot  of  Nina  G.  Boogher, 
the  def  Adants  erected  upon  the  western  side 
of  the  lot  and  adjoining  the  main  portion  of 
their  residence  building  the  stmcture  here 
ih  question,  the  west  wall  thereof  being 
within  less  than  5  feet  of  the  east  line  of 
plaintiff's  lot  The  testimony  touching  the 
matter,  together  with  photographs  in  evi- 
dence, shows  that  this  alleged  objectionable 
structure  is  of  brick  construction;  the  west 
wall  of  the  main  building  being  utilized  as 
one  wall  thereof.  The  lower  part  thereof, 
alleged  by  plaintiff  to  be  a  garage,  has  a 
brick  wall  at  the  west  with  four  small  win- 
dows therein;  the  north  and  south  ends 
consisting  of  large  openings  extending  prac- 
tically, if  not  entirely,  from  the  main  house 
wall  to  the  western  wall  of  the  structure. 
A  granitoid  driveway  extends  from  Berlin 
avenue  through  these  openings,  and,  accord- 
ing to  the  testimony,  continues  a  distance 
of  25  or  30  feet  beyond  the  south  opening 
into  the  rear  yard  of  the  premises.  These 
openings  are  provided  with  large  "hanging" 
doors,  which,  it  is  said,  are  detachable  and 
removable;  the  upper  part  thereof  being 
mainly  of  glass.  When  these  doors  are 
swung  back  and  fastened  on  the  inside,  or 
removed,  the  lower  part  of  the  structure 
has  the  appearance  of  a  covered  driveway. 
And  a  door  leads  from  the  main  buUding 
into  this  driveway,  or  so-called  "porte- 
cochere."  The  evidence  shows  that  Dr. 
Boogher,  who  Is  a  physician  and  is  fre- 
quently called  out  at  night,  customarily 
leaves  his  automobile  standing  in  this  place 
at  night,  and  likewise  during  j^e  day  when 
it  is  not  in  use.  And  the  evidence  further 
shows  that  the  defendants  have  no  other 
place  upon  the  premises  for  housing  their 
automobile,  or,  as  stated  by  appellant's 
learned  counsel,  defendants  "have  no  other 
garage."  And  the  testimony  shows  that  in 
inclement  weather  the  doors  at  the  nor,th 
and  the  south  openings  are  closed.  The 
testimony  is  to  the  effect,  however,  that  the 
defendants  "have  none  of  the  ordinary  ap- 
purtenances of  a  garage"  in  this  place;  that 
while  they  have  a  water  faucet  therein,  for 
use  in  washing  the  driveway,  sprinkling 
lawns,  etc.,  as  they  have  at  the  east  side  of 
tlie  house,  there  is  no  floor  drain  therein. 
Dr.  Boogher,  called  as  plaintiff's  witness, 
testified  that  the  machine  is  not  washed  or 
cleaned  at  this  place,  that  all  of  the  repair 
work  thereupon  Is  done  elsewhere,  and  that 
no  automobile  supplies  or  appliances  are 
kept  there.      And  he  said: 


'TThe  porte-cochere  is  open  front  and  back  so 
that  yon  can  drive  right  through,  and  the  doors 
are  detachable  and  removable.  Before  this  in- 
clement weather  it  was  altogether  open." 

I 

The  upper  portion  of  this  structure  de- 
fendants term  a  /"sleeping  porch."  It  haa 
a  roof — ^what  may  be  termed  a  "flat"  roof — 
with  a  celling  of  wood.  The  three  exterior 
sides,  L  e.  the  north,  west,  and  south  aides, 
consist  mainly  of  windows,  so  that  the 
porch  or  room  may  be  thrown  almost  eatire- 
ly  open  in  summer,  or  closed  in  cold  or  in- 
clement weather.  A  door  leads  from  the 
second  story  of  the  dwelling  house  to  this 
ITorch  or  room,  and  there  is  a  hot  water 
radiator  therein.  It  was  shown  that  the 
interior  walls  are  unplastered,  and  that  tbe 
glass  windows  are  upon  frames  so  that  tbey 
can  be  readily  removed. 

One  Roth,  a  brother-in-law  of  plaintiff, 
testified  that  the  doors  on  the  porte-cochere 
or  garage  had  been  on  ever  since  defendants 
began  living'  in  the  house,  and  that  these 
are  "always  closed  except  for  ingress  and 
egress" ;  and  that '"the  windows  on  the  porch 
are  as  a  rule  down."  On  cross-examination, 
however,  he  said  that  when  he  stated  that 
the  doors  were  closed  and  the  windows  down 
he  "meant  the  whole  time  it  was  being 
built  up  to  last  June  (1915)";  that  he  knew 
nothing  "about  its  use"  after  that  time. 

Plaintiff  called  but  one  expert  witness* 
one  Max  Wolf,  an  architect  A  portion  of 
his  testimony,  as  it  appears  in  narrative 
form  in  the  record  before  us,  is  as  follows. 

"I  would  say  that  a  porte-cochere  is  a  garage 
(carriage)  entrance,  an  entrance  for  garages  (car- 
riages) to  a  residence  as  a  rule.  My  understand- 
ing of  the  word  'porte-cochere'  always  was  that  a 
porte-cochere  Is  an  open  structure,  supported  by 
or  upon  doors  or  columns,  whatever  it  may  be, 
even  wooden  posts  or  stone  columns,  or  iron,  or 
whatever  it  happens  to  be,  depends  upon  the 
nature  of  the  building  or  expense  that  people 
want  to  put  into  the  building.  It  does  not  have 
doors  or  windows  that  I  know  of.  I  don*t  know 
of  any  porte-cocheres  that  were  constructed 
with  doors  and  windows.  There  may  be  some, 
however."  He  was  asked:  "Suppose  it  were 
being  used  for  the  storage  of  an  automobile?!* 
And  he  answered  (after  objection  of  defendants 
had  been  overruled):  "I  would  call  it  a  ga- 
rage.". 

In  regard  to  the  so-called  "sleeping  porch," 
this  witness  said: 

"It  is  pretty  hard  to  define  a  'porch.*  There 
are  different  kinds  of  porches,  open  porches  and 
closed  porches.  It  depends  entirely  upon  how 
the  owner  wants  it  built  and  where  it  is  situ- 
ated with  reference  to  the  house.  An  inclosed 
porch  could  be  built  with  solid  walls  and  per- 
manent sashes  for  the  windows." 

After  being  shown  a  photograph  of  de- 
fendants* dwelling  house  with  this  structure 
adjoining  the  same,  he  said: 


Digitized  by  LjOOQIC 


Mo.)  CX^NRAD  V. 

(214  S. 

*'Well,  it  takes  quite  a  stretch  of  the  imagina- 
tion to  call  that  a  porte-cochere.  I  wouldn't 
call  it  a  porte-cochere.  The  second  floor  of 
same  would  be  an  inclosed  porch.  The  upper 
portion  of  that  I  would  term  a  closed  porch." 

And  he  stated  that  it  is  quite  customary 
to  pot  porches  on  top  of  porte-cocheres. 
After  testifying  further  as  to  the  character 
of  the  lower  part  of  the  structure,  he  said : 

'*I  understand  that  the  north  side  and  the 
south  side  are  wholly  open,  except  so  far  as 
they  may  from  time  to  time  be  closed  by  hang- 
ing doors.  When  these  doors  are  removed  and 
stored  away  down  in  the  cellar  of  the  main 
house,  and  the  driveway  extends  right  through, 
and  one  can  come  in  from  the  front  of  the  house, 
from  Berlin  avenue,  and  drive  in  and  let  the 
passengers  alight  and  step  into  the  house  un-* 
demeath  this  structure,  and  then  the  vehicle 
passes  on  through  the  south  side  and  out  on 
Skinkor  avenue  (there  being  no  exit  on  Skinker 
avenue),  then  that  would  be  in  the  nature  of  a 
porte-cochere,  and  the  fact  that  it  was  inclosed 
on  the  west  side  would  not  make  it  any  less  a 
porte-cochere.  What  changes  it  from  a  porte- 
cochere,  it  looks  to  me  like  the  permanency  of 
the  door  establishes  the  fact  that -the  idea  of 
having  just  a  porte-cochere  is  entirely  omitted 
there.  The  doors  determine  that  If  you  vol- 
untarily, or  under  the  court's  order,  remove 
these  doors  once  for  all,  then  it  would  approach 
a  porte-cochere,  would  meet  my  definition  of  a 
porte-cochere."    ' 

One  Lawrence  Ewald,  an  architect,  called 
as  an  exi^ert  viitness  by  defendants,  testi- 
fied that  he  was  familiar  with  the  structure 
at  the  west  side  of  Dr.  Boogher's  residence, 
and  that  the  lower  portion  thereof  is  a 
"porte-cochere,"  according  to  his  understand- 
ing of  the  term  as  an  architect    He  said: 

"A  carriage  porch  has  an  open  carriage  en- 
tranqe  to  the  house  and  the  porte-cochere  has, 
as  the  name  implies,  a  carriage  door  or  coach 
door." 

After  stating  that  the  word  "garage"  is 
difficult  to  define,  he  said: 

•The  fact  that  there  are  doors  hanging  at  the 
entrance  and  exit  of  this  so-called  porte-cochere 
does  not  change  it,  in  my  mind,  from  being  a 
porte-cochere.  A  carriage  entrance  I  should 
say  has  a  right  to  have  doors.  They  have  in 
the  usual  sease  of  a  portc-cochcre ;  I  don't 
see  why  they  shouldn't  have  doors  in  St.  Louis 
as  well  as  in  other  cities  and  in  Europe.  Porte- 
cocheres  are  always  provirlcd  with  doors.  A 
porte-coch'cre  practically  always  has  doors  front 
and  rear,  a  carriage  porch  has  not.  I  have 
observed  the  porte-cocheres  in  Paris.  The  cus- 
tom of  hangring  doors  on  the  front  and  rear, 
as  shown  in  defendants'  photograph  Exhibits  2 
and  3,  is  very  common  in  New  York,  Phila- 
delphia, and  even  in  Detroit  and  San  Francis- 
co. It  is  a  common  thing  in  most  of  the  large 
cities  of  the  United  Statos  to  build  a  carriage 
entrance  with  doors  to  keep  out  the  wrathor, 
to  protect  the  vMiiclo.  Mnny  housrs  in  New 
York,  San  FrancUoo,  Philndolphia,  nnd  Detroit 
hive  porte-cocheres  provided  with  doors.  There 
are  many  of  them  right  out  here  in  Parkview 
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subdivision.  *  *  *  The  structure  having  a 
porte-cochere  is  a  sleeping  porch,  properly  so 
called  according  to  my  understanding.  The 
term,  of  course,  is  a  new  one,  probably  ten  ' 
years  old.  It  started  out  with  a  little  place 
over  the  kitchen  porch,  and  it  has  grown  up  to 
the  present  time  to  a  room  with  hardwood 
floors,  and  you  cannot  tell  them  in  any  other 
way  from  any  room  in  the  house,  except  that 
they  have  more  window  space.  This  has  a 
brick  wall  and  beamed  ceiling  and  waterproof 
floor.  This  has  a  radiator,  but  I  think  every 
sleeping  porch  is  entitled  to  a  radiator.  It  is 
built  on  top  of  the  porte-cochere.  The  top  of 
the  porte-cochere  is  utilized  as  a  porch." 

On  cross-examination  this  witness  said: 

"I  should  say  that  the  thing  commonly  used 
in  this  country  is  not  a  porte-cochere;  it  is 
simply  a  carriage  porch ;  that  is  the  thing  as  it 
was  used  10  or  16  years  ago.  Ten  or  15  years 
ago  the  term  'porte-cochere*  was  used  in  the 
same  manner  as  I  am  now  using  carriage  porch. 
Ten  or  15  years  ago,  when  an  owner  requested 
a  por^-cochere,  it  would  have  been  built  prac- 
tically open  on  all  sides,  with  just  protection 
above  from  the  weather.  At  least  that  is  par- 
tially true.  But  take  Mr.  Price's  house  and 
Mr.  Green's  house,  which  are  practically  the 
same  as  this  house ;  it  is  called  a  porte-cochere. 
The  term  pordi  during  the  last  10  or  15  years 
has  grown  to  mean  a  great  deal  more  than  what 
it  is  commonly  known  as.  If  a  man  spends 
more  money  on  a  porch  to-day  than  he  does  ten 
years  ago,  it  does  not  change  the  fact  of  a  porch. 
I  think  I  should  have  called  that  room  above 
the  porch  a  porte-cochere  10  years  ago,  and, 
had  I  been  asked  about  this  lower  portion  of 
this  building  10  years  ago,  I  should  have  un- 
hesitatingly called  it  a  porte-cochere." 

One  H.  G.  Toensfeldt,  called  as  an  expert 
witness  for  defendants,  testified  that  he  had 
examined  the  structure  in  question,  and  that 
the  lower  portion  thereof  had  all  of  the 
characteristics  of  a  porte-cochere,  describing 
it.  As  to  what  constitutes  a  garage,  he 
said  : 

"A  garage,  I  should  say,  is  for  an  automobile 
what  a  stable  is  for  a  vehicle,  and  it  is  the 
universal  practice  for  a  garage  to  have  its 
equipment  for  an  automobile  just  as  a  stable 
would  have  its  equipment  for  a  horse  and  vehi- 
cle. This  one  has  none  of  the  equipments  that 
are  usual  in  a  garage.  ♦  ♦  ♦  The  fact  that 
there  are  doors  hung  at  the  entrance  and  exit 
over  this  drive  in  no  way  changes  its  charac- 
ter as  a  porte-cochore." 

The  upper  portion  of  the  structure,  which 
he  described,  he  termed  a  "sleeping  porch." 

On  cross-examination  he  said  that,  if  he 
would  have  been  asked  10  years  previously 
for  a  description  of  a  porte-cochere,  it 
would  have  included  "such  a  porte-cochere 
as  is  on  Dt.  Boogher's  residence."  He  said 
that  ''lO  years  ago"  a  porte-cochere  "could 
properly  have  been  designated  as  a  closed 
space  for  a  vehicle  to  stand  whUe  receiving 
and  discharging  its  passengers."  He  Rtate<l 
that  the  distinction  made  by   the   witness 
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Ewald  between  a  carriage  porch  and  a  porte- 
cochere  "is  the  commonly  accepted  distinct 
tion/'     He  further  said: 

"If  an  automobile  were  placed  in  this  build- 
ing *  *  *  at  night  and  while  not  in  use  dur- 
ing the  day,  I  should  still  call  it  a  porte-cochere, 
although  I  can  see  that  some  people  would  call 
it  a  garage." 

On  further  cross-examination,  he  said: 

**A  porte-cochere  on  the  outside  of  a  house, 
which  has  a  place  for  ingress  and  egress  for 
vehicles,  so  as  to  prevent  occupants  from  com- 
ing in  contact  with  the  weather,  has  not  been 
usually  inclosed  until  recently  in  St  Louis." 

On  redirect  examination  he  said: 

"I  suppose  in  St.  Petersburgh  you  might  have 
a  porte-cochere  inclosed  at  all  seasons  of  the 
year,  and  down  in  Buenos  Ayres  you  might 
have  it  open  all  the  year ;  I  don't  know.  The 
essential  feature  that  remains  the  same  all  the 
time  is  that  you  have  a  driveway  for  a  vehicle, 
BO  that  you  can  step  from  the  vehicle  tp  the 
house  with  the  aid  of  a  step  or  two.  That  is 
the  primary  function;  that  is  what  runs  all 
the  way  through  from  the  time  when  they  first 
commenced  to  construct  porte-cocheres,  and  the 
others  are  all  nonessentials.  And  sleeping 
porches  have  been  used  for  perhaps  a  thousand 
years.  The  principal  feature  of  a  porte-cochere 
is  that  it  is  detached  from  the  main  building 
and  rests  on  supports  of  the  four  corners  and 
the  balance  of  it,  as  to  whether  it  has  windows 
and  how  many  bricks  are  on  one  side  or  the 
other  and  what  is  the  nature  of  the  roof  above 
it,  these  are  all  details  arranged  by  the  particu- 
lar owner  of  the  building.  It  is  outside  of  the 
main  walls  of  the  building.  I  should  say  the 
characteristics  of  a  porch  was  that  it  was  out- 
side of  the  building,  exposed  side,  and  one  that 
could  be  very  readily  ventilated  and  exposed  to 
the  wind,  and  this  particular  structure  in  ques- 
tion does  have  that  characteristic;  a  large  por- 
tion of  the  wall  area  is  windows  which  can  be 
opened." 

Defendants  also  called  one  Wiedemeyer, 
the  architect  who  designed  Dr.  Boogher's 
residence  with  this  adjoining  structure.  He 
said: 

"My  description  of  a  porte-cochere  would  be 
a  covered  driveway  and  entrance  that  will  lead 
into  a  house;  that  is  a  porte-cochere.  The 
placing  of  doors  on  the  front  and  rear  of  the 
driveway  is  a  matter  of  choice  for  the  owner. 
If  he  wants  to  keep  out  the  inclement  weather, 
he  will  put  the  doors  in.  Some  porte-cocheres 
are  inclosed  on  all  sides.  *  *  *  It  might  be 
inclosed,  or  it  might  be  open.  I  don't  think 
there  is  any  difference  between  the  acceptation 
10  years  ago  and  that  to-day.  If  I  remember 
right,  I  designated  it  as  a  porte-cochere  on  the 
plans,  and  in  my  acceptation  of  the  term  'porch* 
that  would  cover  a  structure  as  at  present  sur- 
mounts this  porte-cochere." 

Though  the  only  expert  witness  called  by 
plaintiff  termed  the  upper  portion  of  the 
structure  in  question  a  "closed  porch," 
learned    counsel    for    plaintiff,    respondent 


here,  insists  that  It  Is  not  a  "porch"  within 
the  meaning  of  that  term  as  used  in  the  re- 
strictions. In  this  connection,  it  is  urged 
that  these  restrictive  covenants  should  be 
interpreted  as  they  were  understood  at  the 
time  when  they  were  Imposed  by  the  trust 
agreement  mentioned.  As  to  this  we  may 
say  that  we  have  found  nothing  in  the 
evidence  adduced  showing  when  this  trust 
agreement  was  executed  and  recorded.  The 
petition  alleges  that  it  was  dated  November 
25,  1905.  By  consent  a  printed  copy  thereof 
was  introduced  in  evidence,  and  counsel 
read  therefrom,  but  only  a  part  of  the  ex- 
hibit appears  in  the  record.  However,  in 
view  of  the  manner  in  which  the  case  was 
tried,  we  are  perhaps  warranted  in  assuming 
that  it  was  understood  throughout  that  the 
restrictions  were  imposed  about  10  years 
prior  to  the  trial  below  which  occurred 
January  11,  1916.  As  to  the  "sleeping 
porch,"  this  matter  does  not  appear  to  be  of 
importance.  Though  it  be  that  within  the 
last  10  or  15  years  there  has  been  an  increas- 
ing tendency  toward  a  more  substantial  or 
elaborate  construction  as  applied  to  struc- 
tures of  this  character,  the  evidence  makes 
it  appear  that  sleeping  porches,  having  the 
essential  characteristics  of  that  here  in 
question,  i.  e.  of  exterior  construction  and 
designed  to  afford  a  place  for  open-air 
sleeping,  with  a  certain  amount  of  protec- 
tion from  the  elements,  were  well  known 
and  quite  common  at  and  prior  to  the  time 
when  these  restrictions  were  imposed. 

As  shown  above,  plaintiff's  expert  witness 
termed  the  upper  portion  of  the  structure 
ia  question  a  "closed  porch."  And  all  of  de- 
fendants' expert  evidence  shows  that  it  is 
a  species  of  "porch"  as  that  term  is  used 
locally  and  as  it  was  used  10  years  or  ipore 
prior  to  the  trial.  Respondent's  learned 
counsel  quotes  certain  definitions  of  the  term 
"porch"  as  given  by  the  lexicographers. 
These  we  need  not  set  out.  /The  word  is 
used  in  a  variety  of  senses,  differing  some- 
what in  different  localities  in  this  country. 
The  evidence  shows  that,  as  used  in  this 
locality  at  least,  the  term  is,  and  for  many 
years  has  been,  broad  enough  to  include  a 
sleeping  porch  such  as  that  h^k-e  involved. 
And  a  general  dictionary  definition  of  the 
word  ought  not  to  be  allowed  to  prevail 
over  overwhelming  testimony  of  this  charac- 
ter in  the  record. 

[1]  Furthermore,  as  to  both  the  word 
"porch"  and  the  term  *'porte-cochere,"  as 
used  in  these  restrictive  covenants,  it  must 
be  borne  in  mind  that  if  any  reasonable  and 
substantial  doubt  appears  as  to  the  meaning 
thereof,  as  thus  used,  such  doubt  must  be 
resolved  against  the  original  grantor  and  in 
favor  of  the  free  and  untrammeled  use  of 
the  property  by  its  present  owner.  In  the  re 
cent  case  of  Bolin  v.  Tyrol  Inv.  Co.,  273  Mo. 
257,  200  S.  W.  1059,  L.  B.  A.  1918C.  869, 
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which  went  from  this  court  to  the  Supreme 
Court  on  certification.  It  is  said: 

"Covenants  of  this  character  expressed  in 
deeds  of  conyeyance  of  lands  are  in  the  nature 
of  easements  reserved  by  the  grantor  in  the 
lands  conveyed,  appurtenant  to  his  other  lands, 
Improvement  <:!o.  v.  Tower*s  Bx'r,  158  Mo.  282 
[59  S.  W.  239];  King  v.  Trust  Co.,  226  Mo. 
351  [126  S.  W.  415].  In  these  cases  we  called 
it  'an  easement  running  with  the  land.'  It  is, 
as  such,  an  incumbrance  consistent  with  the 
passing  of  the  fee  by  the  conveyance  in  which 
it  is  reserved.  *  *  *  It  is  useless  to  waste 
words  in  demonstrating  that  such  easements  are 
usually  reserved  by  the  grantor  in  the  hope  that 
they  will  prove  valuable  to  him  in  the  disposi- 
tion of  his  land.  Being  in  derogation  of  the  fee 
conveyed  by  the  deed,  such  covenants  will  not 
be  extended  by  implication  to  include  anything 
not  clearly  expressed  in  them.  Zinn  v.  Sidler, 
268  Mo.  680  [187  S.  W.  1172,  L.  R.  A.  1917A, 
455];  Kitchen  v.  Hawley,  150  Mo.  App.  497 
[131  S.  W.  142];  Hutchinson  v.  Ulrich,  145 
111.  336  [34  N.  E.  556,  21  L.  B.  A.  391] ;  Hart- 
man  V.  WeUs.  257  IlL  167,  172,  100  N.  E.  500; 
Hamnett  v.  Born,  247  Pa.  418  [93  Ati.  505] ; 
Johnson  v.  Jones,  244  Pa.  386  [90  Atl.  649,  52 
L.  R.  A.  (N.  S.)  325].  The  words  'dearly  ex- 
pressed,' as  used  by  this  and  other  courts,  have 
no  significance  unless  they  mean  that  if  a  rea- 
sonable and  substantial  doubt  is  raised  by  the 
words  employed  in  the  covenant  it  must  be  re- 
solved against  the  grantor.  Stone  v.  Pillsbury, 
167  Mass.  332  [45  N.  E.  768],  and  cases  cited; 
Johnson  t.  Jones,  supra;  Grooms  v.  Morrison, 
249  Mo.  544  [155  S.  W.  4301;  Linville  v. 
Greer,  165  Mo.  380  [65  S.  W.  579].  It  is  only 
by  such  construction  that  such  titles  can  be  made 
certain,  so  that  the  use  of  lands  conveyed  in  fee 
shall  not  depend  upon  the  diverse  opinions  ol 
judges  as  to  the  mifids  of  the  parties  to  the 
grant,  but  restrictions  thereon  shall  appear 
plainly  written  in  the  grant.** 

[2]  It  follows  that  we  cannot  hold  that  the 
upper  portion  of  this  structure  is  not  a 
"porch**  within  the  meaning  of  that  term  as 
used  In  these  restrictive  covenants,  and  there- 
by condemn  the  structure  as  a  whole  as  be- 
ing an  "erection  or  obstruction'*  prohibited 
by  such  covenants. 

[3]  As.  to  the  character  of  the  lower  por- 
tion of  the  structure,  we  regard  it  as  alto- 
gether clear  that,  in  the  absence  of  the  doors 
at  the  broad  openings  at  the  north  and  south 
ends  thereof,  it  constitutes  nothing  more 
than  a  covered  driveway  adjoining  defend- 
ants* residence  communicating  with  the  lat- 
ter by  means  of  a  doorway,  and  falls  with- 
in the  meaning  of  the  term  "porte-cochere**  as 
that  term  is  known  locally  and  generally,  and 
as  It  was  so  known  when  the  restrictions  were 
imposed  upon  the  property.  As  appears 
above,  plaintifiTs  only  expert  witness  testified 
that  if  the  doors  were  permanently  remov- 
ed the  structure  would  meet  his  definition 
of  a  porte-cochere.  Likewise,  absent  the 
doors,  if  not  otherwise,  it  constitutes  a  porte- 
cochere  within  the  definitions  thereof  given 
by  the  lexicographers,  which  need  not  be 


here  set  out  The  testimony  of  defendants' 
experts  goes  farther  and  shows  that  the  ad- 
dition of  the  doors,  so  as  to  entirely  inclose 
the  driveway  in  inclement  weather,  does  not 
make  the  thing  any  the  less  a  porte-cochere. 
As  we  view  it,  the  matter  resolves  itself 
into  a  question  whether  or  not  the  decree 
below  should  be  modified  so  as  to  require 
merely  the  permanent  removal  of  these  doors. 
We  are  quite  satisfied  that  the  decree  should, 
in  any  event,  go  no  farther ;  but  we  are  not 
prepared  to  say  that,  under  the  evidence  ad- 
duced, plaintiff  is  entitled  to  any  decree  in 
his  favor. 

The  term  "porte-cochere,**  derived  from 
"porte"  (gate)  and  cochere  from  "coche" 
(coach),  has  been  borrowed  by  us  from  the 
French.  As  to  the  meaning  of  the  term  as 
used  in  France,  see  Dictionary  of  Architec- 
ture and  Building,  by  Russell  Sturgis.  It  is 
said  that — 

"The  use  of  the  term,  common  in  the  United 
States,  signifying  a  carriage  porch,  is  errone- 
ous.**   Diet,  of  Arch.  &  Bid.,  supra. 

The  great  weight  of  the  expert  testimony 
here  adduced  shows  that  the  term,  in  this 
country,  is  not  used  exclusively  to  signify  a 
carriage  porch,  defined  by  defendants*  ex- 
perts. It  appears  that  a  porte-cochere,  as  we 
know  it,  may  or  may  not  be  inclosed  by 
gates  or  doors,  the  inclosed  porte-cochere  be- 
ing well  known  in  this  country ;  and  that  a 
structure  such  as  that  here  in  question,  with 
doors  at  front  and  rear,  is  architecturally 
termed  a  porte-cochere.  Certainly,  from  the 
evidence,  it  cannot  be  said  that  it  is  an  un- 
usual or  extraordinary  thing  to  place  doors 
upon  a  porte-cochere,  even  in  this  locality. 
Whether  there  was  any  difference  in  the 
term  as  locally  used  at  the  time  of  the  trial 
and  approximately  10  years  prior  thereto  ap- 
pears only  from  the  testimony  of  defendants* 
experts.  As  shown  above,  two  of  these  wit- 
nesses unqualifiedly  testified  to  the  effect 
that  the  term  "porte-cochere,"  as  used  in  the 
locality  10  years  prior  to  the  trial,  included 
a  structure  such  as  that  here  Involved.  De- 
fendants* remaining  expert  witness,  in  the 
early  part  of  his  cross-examination,  testified 
that  10  or  15  years  prior  to  the  trial  a  porte- 
cochere  "would  have  been  practically  open  on 
all  sides**;  but  his  subsequent  testimony  is 
to  the  contrary  effect,  and  finally  he  stated 
that  10  years  prior  to  the  trial  he  would  un- 
hesitatingly have  called  this  structure  a 
porte-cochere. 

In  view  of  this  testimony,  and  having  in 
mind  the  rule  of  law  so  well  stated  in  Bolin 
V.  Tyrol  Inv.  Co.,  supra,  we  are  constrained 
to  hold  that  a  court  of  equity  would  not  be 
warranted  in  ordering  the  permanent  re- 
moval of  these  doors.  Whether  the  term 
"porte-cochere,'*  as  used  in  these  restrictive 
covenants,  is  broad  enough  to  include  a  cov- 
ered driveway  provided  with  doors  so  that 
it  may  be  entirely  closed,  seems  to  us  to  be 
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a  matter  by  no  means  free  from  reasonable 
or  substantial  doubt.  And  if  we  are  cor- 
rect in  this  conclusion,  it  follows  that  this 
doubt  must  be  resolved  in  favor  of  the  de- 
fendants herein.  In  short,  it  appears  that 
the  grantor  in  this  trust  agreement  used,  in 
this  connection,  words,  viz.,  "porch"  and 
"porte-cochere,"  which  are  somewhat  elastic 
in  their  significance.  In  a  sense  the  words 
are  ambiguous  or  of  doubtful  import ;  and  as 
said  in  the  Bolin  Case,  supra,  the  use  of  the 
land  conveyed  in  fee  to  Nina  0.  Boogher  can- 
not be  made  to  depend  upon  the  opinions  of 
Judges  as  to  what  was  in  the  minds  of  the 
parties  to  the  grant,  when  the  character  of 
the  purported  restrictions  does  not  appear 
plainly  written  therein. 

Nor  do  we  think  that  the  fact  that  Dr. 
Boogher's  automobile  is  allowed  to  stand  In 
this  so-called  **porte-cochere"  while  not  in 
use  suffices  to  warrant  us  in  holding,  under 
the  evidence  adduced,  that  the  structure  is, 
in  effect,  a  garage  and  not  a  porte-cochere. 
We  need  not  pass  upon  defendants*  objection 
to  the  admissibility  of  such  testimony.  This 
fact  alone  cannot,  we  think,  remove  all  rea- 
sonable and  substantial  doubt  as  to  whether 
the  structure  falls  within  the  term  "porte- 
cochere"  as  used  in  these  restrictive  cove- 
nants. 

[4]  Nor,  under  the  circumstances,  can  the 
decree  for  plaintiff  be  sustained  upon  the 
theory  that  we  ought  to  defer  to  the  findings 
of  the  learned  chancellor  below,  as  argued  by 
respondent.  As  said  in  Gibson  v.  ShuU,  251 
Mo.  480,  loc.  cit.  485,  158  S.  W.  322: 

"In  equity  cases  our  rule  requires  a  full  pres- 
entation of  the  evidence  to  this  court,  for  the 
very  good  reason  that  in  such  case  the  trial  here 
is  to  the  effect  of  a  trial  de  novo.  In  other 
words,  whilst  we  look  upon  the  finding  in  the 
lower  court,  as  persuasive,  we  do  not  allow  it 
to  be  binding,  unless  our  minds  run  with  the 
chancellor  below  on  the  facts,  or  unless  the 
facts  are  conflicting  and  dose  and  we  yield  to 
his  judgment  because  of  his  better  position  to 
judge  of  the  credibility  of  the  respective  wit- 


Furthermore,  in  our  opinion  the  finding 
and  Judgment  below  are  in  contravention  of 
the  principles  announced  In  Bolin  v.  Tyrol 
Inv.  Co.,  supra. 

Under  the  circumstances,  it  is  unnecessary 
to  notice  the  defense  of  laches  set  up  below 
and  argued  here  in  the  briefs  of  counsel. 

The  Judgment  is,  accordingly,  reversed,  and 
the  cause  remanded,  with  directions  to  the 
circuit  court  to  dismiss  plaintiff's  bill. 

BECKER,  J.,  concurs. 

REYNOLDS,  P.  J.,  dissents,  being  of  the 
opinion  that  the  erection  was  not  a  porte- 
cochere,  but  a  garage,  and  so  used,  and  its 
erection  contrary  to  the  restrictions  of  the 
deed. 


ELMORE-SCHULTZ  GRAIN  CO.  ▼.  STONE- 
BRAKER.     (No.   1.5505.) 

(St  Louis  Court  of  Appeals.     Missouri.     July 

If  1919.    On  Motion  for  Rehearing; 

July  14,  1919.) 

1.  Account  Stated  ^=»19(3)— Actions— Evi- 

DENCE. 

In  an  action  on  an  account  stated,  evidence 
held  sufScient  to  establish  the  account  stated  aa 
alleged  in  the  petition. 

2.  Account   Stated   ^=»15  ~  Actions  —  De- 

IVNSES. 

An  account  stated  presupposes  that  the 
transactions  on  which  it  is  based  are  not  il- 
legal, and  hence  the  defense  that  the  transac- 
tions were  illegal  and  void  is  available. 

3.  Gaming   ^s»38— Bsokbbs-Coicuissions. 
A  grain  broker  cannot  recover  commissions 

on  account  of  transactions  handled  by  it  as  de- 
fendant's agents,  where  the  transactions  them- 
selves were  ill^al  as  gaming  contracts. 

4.  Gaming  ^=»15~Deaijng  in  Gbain   Pit- 
tubes— Validity  or  Contract. 

At  common  law  the  buying  and  selling,  or 
pretended  buying  and  selling,  of  grain  or  other 
commodities,  ostensibly  for  future  delivery,  was 
not  illegal  as  gaming,  unless  both  parties  to  the 
contracts  intended  that  the  transaction  should 
not  be  bona  fide,  but  mere  speculations  on  the 
rise  or  fall  of  the  market. 

5.  Gaming  ^=s>15— Gbain  Specuijitions— In- 

BTBU0TI0N8. 

Under  Rev.  St  1909,  {§  4780  and  4781,  deal- 
ing in  grain  futures  sucji  as  puts  and  calls 
are  gaming  transactions,  and  invalid '  as  such 
even  though  only  one  of  the  parties  Intends  that 
the  transaction  shall  be  mere  speculation  on  the 
rise*  or  fall  of  the  market,  and  hence,  in  an  ac- 
tion by  a  grain  broker  on  an  account  stated  aris- 
ing out  of  such  transactions  with  defendant,  an 
instruction,  stating  the  common-law  rule,  which 
was  that  such  transactions  were  not  illegal  un- 
less both  parties  intended  they  should  be  mere 
speculations,  was  erroneous. 

6.  Gaming     ^=»2— Statutes— ErrBATERBiro- 

BIAL  ElTECT. 

The  Missouri  statutes  relating  to  gaming 
have  no  extraterritorial  effect,  and  therefore  in 
an  action  by  a  broker  based  on  defendant's  deal- 
ings in  grain  futures  on  the  Chicago  Exchange 
the  common-law  rule  as  to  such  Illjuoia  trans- 
actions should  be  applied. 

7.  Gaming  ^=>13— Gbain  Option  Contracts 
—"Foe." 

Under  Rev.  St.  1909,  §  4780,  denouncing  as 
gambling  and  void  all  purchases  and  sales  or 
contracts  and  agreements'  for  the  pnrchase  or 
sale  of  grain,  either  on  margin  or  otherwise, 
without  the  intention  of  receiving  or  delivering 
the  property,  the  word  "for"  may  be  treated  as 
equivalent  to  the  words  "with  respect  to,"  and 
hence,  where  there  was  no  intention  of  re- 
ceiving or  delivering  the  grain  option  contracts 
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known  as  "puts"  and  "calla,**  etc.,  are  invalid 
(citing  Words  and  Phrases,  First  and  Second 
Series,  For). 

On  Motion  for  Rehearing. 
8.  Account  Stated  ^3»8,  11— <:!onolubivb- 


An  account  stated,  though  presumptively  a 
binding  obligation  on  the  part  of  the  debtor  in 
which  prior  transactions  involved  are  merged,  is 
not  absolutely  conclusive,  and  the  settlement 
may  be  impeached  for  fraud,  accident,  or  mis- 
take inhering  therein. 

9.  Gaicino  ^=»25  —  Accotjnt  Stated  — En- 
fobcement  of  contbact. 
Where  an  account  stated  is  based  in  part 
upon  transactions  illegal  as  gaming  transac- 
tions, no  recovery  can  be  had  on  any  part  of 
the  account,  it  not  being  permissible  to  remove 
the  taint  of  illegality  by  correcting  the  account 
stated  by  withdrawal  of  the  items  tainted  with 
iUegaUty. 

Appeal  from  St  Louis  Circuit  Court; 
Rhodes  £.  Cave,  Judge. 

Action  by  the  Elmore-Schultz  Grain  Com- 
pany against  E.  O.  Stonebraker.  From  a 
judgment  for  plalntlil,  defendant  appeals. 
Reversed  and  remanded. 

Arthur  L.  Oliver,  of  St  Louis,  for  appel- 
lant 

Jesse  W.  Barrett,  of  St.  Louis,  for  respond- 
ent. 

ALLEN,  J.  This  is  an  action  whereby 
plaintiff  corporation  seeks  to. recover  from 
the  defendant  the  sum  of  $1,783.45  upon  an 
account  stated.  The  petition,  as  amended 
by  iQterllneatlODi,  avers  that  plaintiff  Is  an 
Illinois  corporation,  authorized  to  transact 
business  In  Missouri,  and.  engaged  In  the 
business  of  buying  and  selling  grain  on  com- 
mission, with  Its  principal  office  In  'the  city 
of  St  Louis;  that  for  a  long  time  prior  to 
June  12,  1912,  plaintiff  and  defendant  had 
mutual  dealings  with  each  other,  and  that 
plaintiff  on  defendant's  orders  bought  and 
sold  for  defendant  grain  of  all  kinds,  and 
paid  out  and  expended  divers  sums  of  money 
for  defendant  at  his  instance  and  request; 
that  on  or  about  June  12,  1916,  an  account 
was  stated  between  plaintiff  and  defendant, 
whereby  It  was  agreed  between  them  that 
there  was  due  to  plaintiff  from  defendant  a 
balance  of  11,783.45,  which  balance  defend- 
ant promised  to  pay  plaintiff.  Averring  no 
part  thereof  had  been  paid,  judgment  is 
prayed  accordingly. 

The  answer  first  denies  generally  the  al- 
legations of  the  petition,  except  the  aver- 
ment that  defendant  had  certain  dealings 
with  plaintiff  corporation,  specifically  deny- 
ing, however,  that  defendant  owes  plaintiff 
any  sum  l^j  reason  thereof.  The  answer 
further  denies  that  there  was  an  account 


stated  between  the  parties,  or  that  defendant 
ever  promised  to  pay  plaintiff  the  amount 
mentioned  In  the  petition  or  any  part  there- 
of, denies  that  plaintiff  expended  divers 
sums  of  money  for  defendant,  at  his  in- 
stance and  request,  as  alleged  in  the  petition, 
and  avers  that  if  any  money  was  paid  out 
or  expended  by  plaintiff  for  defendant  it  was 
without  his  knowledge  or  consent,  author- 
ity, or  request,  "upon  wagering  and  gam- 
bling transactions  known  In  the  commercial 
world  as  'deals  In  options' " ;  that  whatever 
dealings  and  transactions  defendant  had 
with  plaintiff,  at  the  times  mentioned  In  the 
petition,  consisted  of  pretended  sales  and 
purchases  of  grain,  etc.,  for  future  delivery, 
when  neither  plaintiff  nor  defendant  expect- 
ed or  intended  defendant  to  deliver  or  to 
have  delivered  to  him  any  such  commodities, 
and  that  none  were  ever  delivered  by  or  to 
defendant  in  the  course  of  his  said  dealings 
with  plaintiff,  and  that  plaintiff's  claim  here- 
in is  based  wholly  upon  said  pretended  deal- 
ings and  wagers,  which  were  illegal  and  void 
and  In  violation  of  the  statutes  of  this  state ; 
that  if  the  whole  or  any  part  of  the  sum 
mentioned  in  the  petition  was  paid  out  or  ex- 
pended by  plaintiff.  It  was  upon  fbrfeitures 
termed  "margins  on  futures,"  which  were 
illegal  and  void.  And  it  is  averred  that  at 
the  time  of  defendant's  dealings  with  plain- 
tiff, plaintiff's  officers  in  charge  of  its  affairs 
knew  that  defendant  did  not  have  apy  grain, 
etc.,  on  hand,  and  did  not  expect  to  have  or 
deliver  or  receive  any  of  the  same,  in  the 
dealings  aforesaid,  but  knew  that  such  deal- 
ings were  "simply  for  the  margin,  on  the  rise 
and  fall  of  prices,"  and  that  they  were  not 
made  In  good  faith  by  plaintiff  or  defendant, 
but  were  illegal  transactions. 

The  reply  puts  in  issue  the  new  matters 
in  the  answer. 

The  trial,  before  the  court  and  a  Jury,  re- 
sulted in  a  verdict  and  judgment  in  plain- 
tiff's favor  for  the  said  sum  of  $1,783.45  with 
interest  from  the  date  of  the  institution  of 
the  suit. 

The  evidence  shows  that  plaintiff  is  a  for- 
eign corporation  doing  a  "grain  and  commis- 
sion" business  in  this  state,  with  its  only 
business  office  in  the  city  of  St  Louis.  And 
the  evidence  in  plaintiff's  behalf  is  to  the 
effect  that  during  the  period  mentioned  in 
the  petition  the  defendant  had  many  trans- 
actions with  plaintiff,  the  latter  acting  as 
defendant's  agent  in  executing  various  or- 
ders for  defendant  in  the  Chicago  and  St 
Louis  grain  markets ;  that  a  statement  as  to 
each  such  transaction  was  given  to  defend- 
ant by  plaintiff,  usually  upon  the  day  fol- 
lowing the  same;  that  when  defendant 
ceased  doing  business  with  plaintiff  the  lat- 
ter mailed  to  him  a  statement  of  the  amount 
of  money  claimed  to  be  due  from  him  to 
plaintiff,  which  defendant  retained  for  sev- 
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eral  months  without  questioning  the  cor- 
rectness thereof;  that  thereafter  plaintiff's 
vice  president  and  manager,  one  Trave  El- 
more, met  defendant  at  a  hotel  in  the  city 
of  St  Louis,  and  spoke  to  him  in  regard  to 
the  account,  and  that  defendant  didmot  ques- 
tion the  correctness  thereof,  but,  on  the  con- 
trary, said  that  he  owed  the  money  and 
would  pay  it. 

On  cross-examination,  Trave  Elmore,  plain- 
tiff's only  witness  in  chief,  testified  that 
plaintiff  simply  filled  orders  for  defendant 
for  the  purchase  or  sale  of  grain;  that  it 
was  defendant's  custom  to  come  to  plaintifTs 
office  and  by  means  of  "memorandum  slips" 
direct  plaintiff  to  purchase  or  sell  for  him 
grain  for  future  delivery,  and  that  plaintiff 
carried  out  these  transactions.  The  witness 
testified  -  that  in  purchasing  grain  plaintiff 
did  not  buy  the  grain  itself  for  defendant, 
"but  bought  contracts,"  and  that  in  each  in- 
stance delivery  was  contemplated.  When 
asked  if  any  grain  was  ever  delivered  to  de- 
fendant in  these  transactions,  the  witness 
answered  in  the  afllrmatlve.  When  asked 
when  any  delivery  took  place,  he  said  that 
he  did  not  know  the  date,  that  the  books 
would  show. 

Certain  daily  statements  given  by  plain- 
tiff to  defendant  touching  these  transactions 
were  introduced  in  evidence.  They  purport- 
ed to  show  that  defendant  had  bought  or 
sold  graip  through  plaintiff  for  future  deliv- 
ery, or  had  purchased  "offers*"  When 
asked  by  the  court  what  was  meant  by  the 
term  "offer,"  the  witness  said  that  it  was 
"on  the  same  principle"  as  a  "call,"  saying: 
"CJhIcago  calls  them  'offers*;  we  call  them 
'calls* " ;  that  this  means  that  "you  have  the 
privilege  at  the  end  of  so  many  days  to  buy," 
referring  to  it  as  an  "option";  that  if  the 
holder  "exercises  his  privilege  then  he  gets 
a  contract  for  wheat." 

-For  defendant,  one  Harry  Q.  Bailey,  who 
was  formerly  plaintiff's  cashier,  testified  as 
to  defendant's  dealings  with  plaintiff.  He 
stated  that  defendant  "would  buy  options 
for  the  different  months,  buy  and  sell  them 
both  in  Chicago  and  in  St.  Louis" ;  that  de- 
fendant "traded  in  everything,  in  puts  and 
calls,  bids,  and  offers,  and  options";  that 
"options  are  future  contracts  for  delivery" ; 
that  as  to  defendant's  transactions  he  did  not 
know  Whether  "any  delivery  of  a  contract 
was  contemplated  or  not";  that  he  had  no 
conversation  with  defendant  regarding  the 
matter,  and  did  not  know  what  defendant 
contemplated,  or  what  was  "the  company's 
contemplation."  Referring  to  one  transac- 
tion shown  in  evidence  he  said  that  in  that 
instance  "the  contract  was  taken  up,"  but 
the  deal  was  "closed  out"  before  delivery 
month  arrived.  He  further  testified  that  he 
did  not  know  of  any  actual  deliveries  of 
grain  to  defendant  in  the  course  of  these 
transactions;   that  he  "never  made  any  pur- 


chase other  than  an  option  or  a  put  and  a 
call  deaL" 

Defendant  testified,  in  effect,  that  his 
transactions  with  plaintiff  were  purely  for 
the  purpose  of  speculating  on  the  grain  mar- 
ket ;  that  he  advanced  to  plaintiff  a  certain 
margin  on  his  deals,  usually  buying  options, 
and  that  as  tbe  market  fluctuated  he  would 
close  out  his  deals  and  receive  his  profit  or 
accept  his  loss.  He  testified  that  be  was  a 
traveling  salesman,  had  no  grain  to  sell,  nev- 
er owned  any  grain  In  his  life,  and  never  ex- 
pected to  deliver  or  to  receive  any  grain  in 
any  of  his  deals ;  that  at  no  time  did  he  pay 
anything  for  the  pretended  or  actual  value 
of  the  grain  itself,  but  merely  put  up  mar- 
gins in  order  to  enable  him  to  thus  specu- 
late. He  testified  that  his  dealings  were 
both  in  the  Chicago  and  St.  Louis  markets, 
the  greater  part  thereof  being  in  the  for- 
mer; and  that  all  of  his  dealings  were  on 
his  Individual  account,  "with  the  idea  of 
making  a  little  money  by  gambling  in  grain." 
From  his  testimony  it  appears  that  he 
had  received  statements  sent  him  by  plain- 
tiff, and  that  he  hdd  estimated  that  plain- 
tiff's claim  against  him  was  about  $2,000; 
that  he  did  not  promise  to  pay  plaintiff,  but 
refused  to  settle  the  account  because  he  was 
dissatisfied  with  the  manner  in  which  plain- 
tiff "closed  out"  his  last  deal. 

One  Watson,  manager  af  the  St  Louis 
Grain  Clearing  Qompany,  said  to  be  the 
"clearing  house"  of  the  Merchants'  Exchange 
in  the  City  of  St.  Louis,  called  as  a  witness 
for  plaintiff  in  rebuttal,  testified  that  there 
is  really  no  such  thing  as  an  "option"  in  the 
grain  business  as  conducted  in  the  St.  Louis 
market ;  that  the  term  is  sometimes  used  to 
designate  a  grain  contract  but  that  "mem- 
bers of  the  Merchants'  Exchange  define  these 
things  to  be  a  contract  for  the  future  deliv- 
ery of  grain,  and  the  only  option  part  about 
it  is  the  time  of  delivery";  that  the  seller 
of  grain  for  delivery  in  a  certain  future 
month  "may  elect  to  deliver  that  grain  upon 
the  first  or  the  last  day  of  that  month" ;  and 
that  this  is  the  only  option  feature  of  the 
transaction.  He  testified  that  in  such  trans- 
actions on  Merchants'  Exchange  delivery  is 
made  of  the  actual  grain,  unless  the  contract 
has  been  sold  in  the  meantime. 

The  court  gave  certain  instructions  at 
plaintiff's  request  and. certain  others  of  its 
own  motion,  and  refused  all  of  the  instruc- 
tions requested  by  defendant. 

As  to  the  account  stated  the  court  gave  an 
instruction  which,  in  substance,  told  the  jury 
that  if  they  found  that  defendant  received 
from  plaintiff  the  statement  of  account 
shown  in  evidence,  and  did  not  object  there- 
to within  a  reasonable  time,  then  the  law 
presumes  It  to  be  a  correct  statement  of  the 
account,  and  it  devolved  upon  defendant  to 
prove  the  contrary^  by  the  preponderance  of 
the  evidence,  and  that  unless  defendant  had 
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done  80,  then  to  find  for  plaintiff,  unless  ther  er  v.  Brokerage  Co.?  147  Mo.  App.  436,  126 


Jury  further  found  under  the  other  instruc- 
tions, that  the  deai^gs  between  the  parties 
were  illegal. 

An  instruction  given  by  the  court  of  its 
own  motion  is  as  follows: 

"The  court  instructs  the  jury  that  a  sale  of 
goods  to  be  delivered  in  the  future  is  valid  even 
though  there  is  an  option  as  to  the  time  of  de- 
livery, and,  although  the  seller  has  no  other 
means  of  getting  the  goods  than  to  go  into  the 
market  and  buy  them,  but  if  the  real  purpose 
and  intention  of  both  parties  at  the  time  of 
making  the  contract  is  merely  to  speculate  on 
the  rise  and  fall  in  prices  of  such  goqds,  and 
the  goods  arc  not  to  be  delivered,  but  only  dif- 
ferences paid  between  the  contract  and  the  mar- 
ket price,  then  such  a  contract  is  a  wager,  and 
is  void.  But  it  is  not  enough  to  render  the 
contract  void  that  one  party  only  intended  by 
it  a  speculation  in  prices;  it  must  be  shown 
that  both  parties  at  the  time  of  making  the  con- 
tract did  not  intend  to  deliver  the  goods,  and 
that  both  contemplated  and  intended  a  settle- 
ment of  differences  in  prices  only  before  the 
contract  is  under  the  law  illegal  and  void." 


Other  instructions  given  proceed  along  the 
same  general  theory  as  does  that  set  out 
above. 

[1]  I.  It  is  appellant's  contention  that  the 
evidence  failed  to  establish  an  account  stat- 
ed. But  obviously  the  evidence  sufficed  to 
warrant  a  finding  that  there  had  been  an' 
account  stated  between  the  parties,  as  al- 
leged in  the  petition;  and  the  instruction, 
supra,  touching  this  matter  was  a  proper  one. 
See  Piper  v.  St.  Louis,  U  &  G.  Ry.  Co.,  200 
S.  W.  687;  Kenneth  Investment  Co.  v.  Bank, 
96  Mo.  App.  125.  70  S.  W.  173. 

[2]  II.  But  "an  account  stated  presupposes 
that  the  transactions  upon  which  it  is  based 
were  not  Illegal."  1  R.  O.  Ij.  209 ;  Raymond 
V.  Leavitt,  46  Mich.  447,  9  N.  W.  525,  41  Am. 
Rep.  170.  Consequently  the  defense  set  up 
by  the  answer,  namely,  that  the  transactions 
out  of  which  plaintiff's  account  arose  were 
illegal  and  void,  was  available  to  defendant 
if  supported  by  the  facts  in  evidence. 

[31  Plaintiff  cannot  recover  its  commis- 
sions or  advancements  on  account  of  the 
transactions  handled  by  it  for  defendant,  as 
defendant's  agent,  if  those  transactions  were 
illegal.  Edwards  Brokerage  Co.  v.  Steven- 
son, 160  Mo.  516,  61  S.  W.  617. 

[4,  B]  At  common  law  transactions  of  such 
general  character  as  those  conducted  by 
plaintiff  for  defendant,  i.  e.  the  buying  and 
selling,  or  pretended  buying  or  selling,  of 
grain  or  other  commodities,  ostensibly  for 
future  delivery,  were  not  illegpl,  as  gamb- 
ling transactions,  unless  both  parties  there- 
to hitended  that  they  should  not  be  bona 
fide  transactions  but  were  speculations  in 
the  rise  and  fall  of  the  market.  Edwards 
Brokerage  Co.  v.  Stevenson,  supra;  Connor 
V.  Black,  119  Mo.  126,  24  S.  W.  184;   Atwat- 


W.  823. 

But  in  this  state  the  common-law  rule  on 
the  subject  has  been  changed  by  statute. 
Section  4780,  -Rev.  Stat.  1909,  provides  as 
follows : 

"All  purchases  and  sales  or  pretended  pur- 
chases and  sales,  or  contracts  and  agreements 
for  the  purchase  and  sale,  of  the  shares  of 
stocks  or  bonds  of  any  corporation,  or  pe- 
troleum, provisions,  cotton,  grain  or  agricultu- 
ral products  whatever,  either  on  margin  or  oth- 
erwise, without  any  intention  of  receiving  apd 
paying  for  the  property  so  bought,  or  of  deliv- 
ering the  property  so  sold,  and  all  the  bnying 
or  selling  or  pretended  buying  or  selling  of  such 
property  on  margins  or  on  optional  ^lelivery, 
when  the  party  selling  the  same,  or  offering  to 
sell  the  same,  does  not  intend  to  have  the  full 
amount  of  the  property  on  hand  or  under  his 
control  to  deliver  t^on  such  sale,  or  when  the 
party  buying  any  of  such  property  or  offering 
to  buy  'the  same  does  not  intend  actually  to  re- 
ceive the  full  amount  of  the  same  if  purchased 
are  hereby  declared  to  be  gambling  and  unlaw- 
ful, and  the  same  are  hereby  prohibited." 

The  next  succeeding  section,  4781,  pro- 
vides that  it  shall  not  be  necessary,  in  or- 
der to  commit  the  offense  defined  by  section 
4780,  that  both  the  buyer  and  the  seller  shall 
agree  to  do  any  of  the  acts  prohibited  by 
that  secrtion. 

In  the  recent  case  of  Smith  v.  Bailey,  209 
S.  W.  945,  decided  by  the  Kansas  City  Court 
of  Appeals,  in  considering  the  effect  of  these 
sections  in  a  case  sucdi  as  that  before  us,  it 
is  said  by  Bland,  J. : 

"Under  dedsions  in  this  state  construing  sec- 
tions 4780  and  4781,  Rev.  St.  1909,  the  intent 
of  either  one  of  the  parties  to  the  buying  or 
selling  to  gamble  in  such  transaction,  or  to 
speculate  on  the  rise  or  fall  of  the.  market,  is 
sufficient  to  and  does  render  the  contract  abso- 
lutely void,  notwithstanding  the  other  party  may 
be  ever  so  innocent  and  wholly  unaware  of  the 
intention  to  gamble  entertained  by  the  other. 
Connor  v.  Black,  119  Mo.  126,  24  S.  W,  184; 
Edwards  BrokeragJ  Co.  v.  Stevenson,  160  Mo. 
516,  61  S.  W.  617;  Atwater  v.  Brokerage  Co., 
147  Mo.  App.  436,  126  S.  W.  823.  And  in 
order  that  there  be  a  valid  contract  for  the 
sale  of  commodities  to  be  delivered  in  the  fu- 
ture, there  must  be  an  actual  intention  to  deliv- 
er or  receive  the  commodity  on  the  delivery  day. 
An  intention  to  simply  settle  the  difference  ac- 
cording to  the  fluctuations  of  the  market  prices 
of  such  commodity  makes  the  transaction  a 
gambling  one.  Lane  v.  Grain  Co.,  105  Mo.  App. 
loc.  cit.  218,  79  S.  W.  722,  and  cases  therein 
cited.     ♦     •     • 

"However,  it  was  not  necessary  for  plaintiffs 
to  have  known  of  defendant's  intention  to  gam- 
ble in  order  that  the  demand  sued  for  be  not 
recoverable.  The  contracts,  as  we  have  already 
stated,  were  void,  although  it  may  have  been 
the  intention  of  only  one  of  the  parties  to  the 
contract  to  gamble.  It  is  held  that  such  con- 
tracts are  void  in  the  hands  of  a  person  who  is 
a  party  to  them,  even  though  he  acted  In  igno- 
rance of  the  fact  that  the  delivery  of  the  com- 
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modity  purchased  or  sold  was  not  intended. 
Stewart  v.  Hutchinson,  120  Mo.  App.  loc.  cit. 
37,  96  S.  W.  253;  Connor  v.  Black,  supra; 
Edwards  v.  Stevenson  Brokerage  Co.,  supra; 
Atwater  v.  Brokerage  Co.,  8upr§,  147  Mo.  App. 
loc.  cit  445,  126  S.  W.  823.  This  being  the 
policy  of  the  law,  it  is  apparent  that  the  agent 
or  broker  conducting  the  operations,  even  though 
entirely  innocent  of  any  knowledge  that  they 
were  unlawful,  is  precluded  as  well  from  his 
right  to  recover  by  the  unlawful  intention  of 
his  principal.  The  contract  which  he  has  ne- 
gotiated through  his  principal  is  absolutely  void, 
and  no  enforceable  rights  may  accrue  to  any  one 
thereunder,  and  he  is  not  entitled  to  recover 
his  commission.  Stewart  y.  Hutchinson,  supra ; 
Connor  v.  Black,  supra;  Edwards  v.  Stevenson 
Brokerage  Co.,  supra;  Atwatet.  v.  Brokerage 
Co.,  supra,  147  Mo.  App.  loc.  cit.  445,  126  S. 
W.  S23.  This  ruling  is  not  based  upon  any  con- 
tention that  the  statute  by  its  terms  includes 
brokers;  that  is  to  say,  that  it  provides  ex- 
pressly that  a  broker  may  not  recover  when  it 
is  the  intention  of  his  principal  to  gamble,  but 
on  the  broad  ground  that  the  statute  makes  the 
contract  which  the  broker  negotiated  void,  and, 
being  void,  no  enforceable  rights  may  accrue 
thereunder.  See  Woolfolk  v.  Duncan,  80  Mo, 
App.  loc.  cit.  427." 

It  is  unnecessary  for  us  to  review  at  length 
the  authorities  cited  in  the  case  from  which 
we  have  Just  quoted;  they  will  be  found  to 
sustain  the  doctrine  there  announced,  how- 
ever harsh  the  operation  of  the  statute  may 
appear.  In  Connor  v.  Black,  supra,  119  Ma* 
loc.  cit.  141,  24  S.  W.  188,  following  a  deci- 
sion of  the  Supreme  Court  of  Tennessee  (Mc- 
Grew  V.  City  Produce  Exchange,  85  Tenn. 
572,  4  S.  W.  38,  4  Am.  St.  Rep.  771)  under  a 
similar  statute,  it  is  said  that — 

"The  act  was  intended  to  make  it  unlawful 
if  either  of  the  parties  bad  no  intention  of  ef* 
fectuating  a  real  purchase  or  sale;  that  the 
purpose  and  object  of  the  statute  was  to  sup- 
press the  evil  of  dealing  in  futures,  and  limit 
such  operations  to  sales  made  in  good  faith,  by 
those  who  wished  to  sell  and  buy;  and  that  in 
making  the  seller  responsible  for  the  intent  of 
the  buyer  and  the  buyer  redf)onsible  for  the  in- 
tent of  the  seller,  its  intention  and  purpose  was 
to  suppress  gambling  by  confining  the  business 
of  buying  and  selling  for  future  delivery  to  such 
limits  as  would  effectually  preclude  the  possi- 
bility of  it." 

In  the  instant  case  the  evidence  is,  of 
course,  abundant  from  which  a  jury  may 
find  that  the  defendant  was  merely  speculat- 
ing or  gambling  on  the  rise  and  fall  of  the 
grain  market.  And,  as  was  said"  to  be  the 
case  in  Smith  v.  Bailey,  supra,  the  facts  and 
circumstances  are  such  as  to  warrant  a  jury 
in  finding  that  plaintiff  knew  that  the  de- 
fendant was  so  speculating,  though  it  ap- 
pears to  be  unnecessary  that  the  jury  so  find 
In  order  that  defendant  may  defeat  a  recov- 
ery in  the  action. 

It  is  said  for  respondent,  however,  that 
since  the  evidence  showed  that  a  great  part 
of  the  dealings  in  question  were  in  the  Chi- 


cago market,  and  failed  to  show  what  por- 
tion ot  the  account  arose  out  of  transac- 
tions conducted  in  this  state — defendant's 
testimony  merely  showing  that  "most  of 
them  were  in  Chicago" — the  court  below  was 
"compelled  to  treat  the  whole  account  as  if 
made  up  of  Illinois  contracts,  and  since  the 
Illinois  law  was  neither  pleaded  nor  proved, 
the  common  law  governed,  and  the  common- 
law  test  was  correctly  applied  by  the  trial 
court." 

[6]  It  is  quite  true  that  our  statute  can 
have  no  extraterritorial  effect;  and  respond- 
ent's argument  that,  under  the  circum- 
stances, the  transactions  in  Illinois  are  to 
be  treated  as  governed  by  the  common-law 
rule  is  sound  enough.  Edwards  Brokerage 
Co.  V.  Stevenson,  supra;  Atwater  v.  Broker- 
age Co.,  supra.  But  the  argument  to  the  ef- 
fect that  all  of  the  transactions  out  of  which 
the  account  In  suit  arose  must  be  treated  as 
Illinois  transactions  is  clearly  unsound.  On 
the  contrary,  since  It  afllrmatively  appears 
that  some  of  the  transactions  upon  which 
plaintiff's  account  stated  is  based  were  had 
within  this  state,  and  hence  were  within  the 
operation  of  the  statute,  it  necessarily  fol- 
lows that  if  those  transactions  are  Illegal 
and  void  under  the  statute,  then  the  entire 
account  Is  tainted  with  illegality,  and  no  re- 
covery may  be  had  thereon.  The  account 
stated  upon  which  plaintiff  sues  is  an  entire- 
ty; the  various  items  of  which  it  is  compos- 
ed do  not  appear,  and  the  case  affords  no 
means  for  distinguishing  between,  those 
items  which  might  be  found  .valid  and  those 
which  might  be  found  invalid.  Consequent- 
ly, if  any  substantial  part  of  the  account  is 
illegal,  the  whole  Is  infected  thereby,  pre- 
venting a  recovery  thereon.  See  Bick  v. 
Seal.  45  Mo.  App.  475;  Parke,  Davis  &  Co. 
V.  MuUett,  245  Mo.  168,  loc.  dt  173,  149  S. 
W.  461,  and  cases  cited. 

It  is  further  argued  for  respondent  that 
under  the  decision  of  this  court  In  Taylor  ▼. 
Sebastian,  158  Mo.  App.  147,  138  S.  W.  549, 
"puts  and  calls  are  not  within  the  purview 
of  the  sections  named."  In  the  Taylor  Case 
it  was  said  that  the  contract  there  under 
consideration,  being  a  call  or  option  which 
gave  the  holder  the  privilege  during  10  days 
of  demanding  a  contract  for  wheat,  or,  as 
said  by  the  court,  being  "a  contract  for  a 
contract  of  purchase  and  sale  of  grain,"  was 
not  within  the  statute.  What  is  said  on 
this  subject  in  the  Taylor  Case  may  be  re- 
garded as  mere  obiter  dicta,  since,  notwith- 
standing the  view  expressed  as  to  this  mat- 
ter, the  ruling  below,  forcing  plaintiff  to  a 
nonsuit,  was  afiSrmed  on  appeal  upon  the 
ground  that  the  evidence  showed  a  contract 
different  from  that  sued  upon,  and  hence 
there  was  a  failure  of  proof  to  sustain  the 
averments  of  the  petition.  In  that  view  of 
the  case  it  mattered  not  whether  the  evidence 
did  or  did  not  tend  to  establish  the  defense 
of  illegality  set  up  in  the  answer.    And  we 
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are  of  the  opinion  that  what  is  stated  in  the 
Taylor  Case  on  this  particular  question  is 
unsound,  and  ought  not  to  be  followed.  We 
think  that  puts  and  calls,  or  options,  are 
within  the  statute,  if  Indeed  they  are  em- 
ployed for  the  mere  purpose  of  gambling  on 
the  rise  and  fall  of  the  market.  It  is  true 
that  the  statute  is  to  be  strictly  construed. 
"But  by  the  expression  'strict  construction' 
is  meant  that  the  scope  of  the  statute  shall 
not  be  extended  by  implication  beyond  the 
literal  meaning  of  the  terms  employed,  and 
not  that  the  language  of  the  terms  shall  be 
unreasonably  interpreted.  Courts  should 
neither  enlarge  nor  narrow  the  true  mean- 
ing of  penal  statutes  by  construction,  but 
should  give  effect  to  the  plain  meaning  of 
words,  and  where  they  aVe  doubtful  should 
adopt  the  sense  in  harmony  with  the  con- 
text and  the  obvious  policy  and  object  of  the 
enactment."  Moore  v.  Telegraph  Co.,  104 
Mo.  App.  165,  loc.  clt  171,  172, 148  S.  W.  167, 
150. 

[7]  Section  4780,  supra,  denoimces  as 
gambling  and  void  "all  purchases  and  sales  or 
pretended  purchases  and  sales,  or  contracts 
and  agreements  for  the  purchase  and  sale  of 
♦  •  •  grain  •  ♦  ♦  either  on  margin  or 
otherwise,"  without  the  intention  of  receiving 
or  delivering  the  property,  etc.  In  construing 
and  applying  the  expression  "contracts  for  the 
purchase  and  sale,**  the  word  "for"  may  prop- 
erly be  taken  in  as  equivalent  to  the  words 
••with  respect  to" — a  sense  in  which  it  is 
frequently  used.  See  3  Words  and  Phrases, 
2861.  In  other  words,  the  statute  may  be  re- 
garded as  striking,  not  only  at  purchases 
and  sales  or  pretended  purchases  and  sales, 
but  agreements  with  respect  to  the  purchase 
and  sale  of  commodities,  with  no  intent  to 
receive  or  deliver  the  same,  but  with  the  in- 
tent merely  to  speculate  on  the  rise  and  fall 
of  the  market.  The  language  of  the  statute, 
when  taken  as  a  whole,  is  entirely  consonant 
with  this  view.  And  it  is  quite  obvious  that 
when  the  statute  is  construed  with  respect 
to  the  object  and  purpose  of  its  enactment, 
namely,  to  suppress  the  evil  of  gambling  on 
the  stock  and  grain  markets,  the  construc- 
tion suggested  is  the  natural  one;  and  ••puts" 
and  ••calls,"  or  ••options,**  fall  within  the  act. 
See  Lane  v.  Logan  Grain  Co.,  105  Mo.  App. 
215,  79  S.  W.  722.  Indeed  such  transactions 
are  said  to  be  merely  methods  adopted  for 
speculating  in  the  differences  in  the  market 
value  of  grain  or  other  commodities  (Minne- 
sota Lbr.  Co.  V.  Coal  Co.,  100  111.  86,  loc.  cit 
97,  43  N.  E.  774,  31  L.  R.  A.  529),  the  very 
thing  which  the  statute  seeks  to  suppress. 

In  this  view  it  is  immaterial  whether  de- 
fendant, in  any  of  his  deals,  did  or  did  not 
receive  the  formal  contract  which,  it  is  said, 
he  had  the  option  to  demand,  if  in  point  of 
fact  he  had  Uiroughout  no  intention  of  ulti- 
mately receiving  or  delivering  any  grain 
thereunder,  but  his  object  was  merely  to 
speculate.     And    the   evidence   shows   that 


while  defendant  had  numerous  transactions 
on  the  grain  market,  conducted  by  plaintiff 
in  his  behalf,  it  does  not  appear  that  in  a 
single  instance  he  ever  received  or  delivered 
any  grain  in  any  of  his  dealings. 

From  the  testimony  of  the  witness  Wa^ 
son,  supra,  it  iA  obvious  that  plaintiff  was 
using  a  process  by  means  of  which  he  could 
have  conducted  his  trades  lawfully;  but  the 
evidence  in  his  behalf  goes  to  show  that  in 
point  of  fact  he  was  simply  making  use 
thereof  in  order  to  gamble  on  the  rise  and 
fall  of  the  market.  See  Smith  v.  Bailey, 
supra. 

It  follows  that  the  instructions  as  to  the 
defense  of  illegality  did  no.t  properly  sub- 
mit the  case  to  the  jury.  The  judgment 
should  therefore  be  reversed,  and  the  cause 
remanded  for  further  proceedings  consistent 
with  the  views  expressed  above.  It  is  so  or- 
dered. 


REYNOLDS, 
concur. 


P.    J.,    and    BECKER,    J., 


On  Motion  for  Rehearing. 

ALLEN,  J.  Respondent's  learned  counsel 
has  filed  a  motion  for  a  rehearing,  which 
challenges  our  holding  that,  if  the  account 
stated  is  based  in  part  upon  illegal  trans- 
actions, then  the  whole  is  tainted  with  ille- 
gality, and  no  recovery  may  be  had  thereon. 
But  after  a  careful  consideration  of  the  mo- 
tion we  are  constrained  to  adhere  to  the  con- 
clusion reached  in  the  opinion  touching  this 
matter. 

It  is  argued  for  respondent  that  the  rule  is 
that,  where  it  is  shown,  in  defense  to  an  ac- 
tion upon  an  account  stated,  that  fraud,  ac- 
cident or  mistake  entered  into  the  settlement, 
the  account  may  be  corrected  and  a  recovery 
had  by  the  plaintiff  upon  the  balance  thus 
found  due,  and  that  this  is  likewise  true  as 
to  illegality  affecting  only  certain  items  go- 
ing to  make  up  the  account  stated ;  the  bur- 
den being  upon  defendant  to  show  the  ille- 
gality of  the  particular  transactions  thus 
drawn  in  question. 

[8,1]  It  is  well  settled  that  an  account 
stated,  though  presumptively  a  binding  ob- 
ligation on  the  part  of  the  debtor,  into  which 
the  prior  transactions  involved  are  merged, 
is  not  absolutely  conclusive,  but  the  settle- 
ment thereby  evidenced  may  be  impeached 
for  fraud,  accident,  or  mistake  inhering  there- 
in. See  Barr  v.  Lake,  147  Mo.  App.  252,  126  S. 
W.  755,  and  cases  cited.  But  such  grounds  for 
impeachment  of  an  account  stated  must  re- 
late to  the  settlement  itself,  or  the  account 
stated,  and  not  to  matters  of  anterior  liabil- 
ity, except  in  so  far  as  evidence  touching  the 
latter  may  constitute  a  foundation  for  the 
introduction  of  evidence  to  substantiate  such 
defense.  1  Corpus  Juris,  p.  711,  §  337;  1  Cyc. 
456 ;  Koegel  v.  Givens,  79  Mo.  77.  As  to  cor- 
recting the  account  stated,  under  such  dr- 
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cumstances,  for  errors  or  omissions  in  the 
settlement,  and  allowing  a  recovery  upon  the 
account  as  corrected,  it  is  said  that — 

"In  the  absence  of  allegation  and  proof  of 
fraud  or  mistake  which  taints  the  entire  account, 
the  court  will  not  open  and  unravel  it  as  if 
no  accounting  had  been  made,  but  the  settle- 
ment will  be  binding  except  for  the  errors  shown. 
When,  however,  the  fraud  or  mistake  taints 
the  entire  transaction,  the  court  will  direct  the 
whole  account  to  be  opened  and  taken  de  novo, 
and  the  relief  will  not  be  limited  to  the  right 
to  surcharge  and  falsify/'  1  Corpus  Juris,  p. 
721,  §  373. 

But  where  the  account  stated  is  based  in 
part  upon  trantoctions  which  are  illegal  and 
void,  and  this  is  shown  in  defense  ta  the  ac- 
tion thereon,  we  regard  it  as  clear  that  the 
consideration  for  the  debtor's  express  or  im- 
plied promise  to  pay  the  balance  appearing 
to  be  due  is  then  tainted  with  illegality,  pre- 
venting a  recovery  in  such  action.  We  do 
not  think  that  under  such  circumstances  the 
taint  of  illegality  may  be  removed  by  cor- 
recting the  account  stated,  reducing  it  by  the 
amount  shown  to  be  based  upon  such  illegal 
transaction.  Where  the  action  is  upon  an  op- 
en account,  such  course  may  be  pursued,  i.  e., 
illegal  items  may  be  eliminated  and  recov- 
ery had  upon  the  remainder  of  the  account. 
But,  as  said,  when  the  suit  is  upon  an  ac- 
count stated,  the  right  of  action  is  predicated 
upon  the  new  promise  of  the  debtor  to  pay 
the  balance  alleged  to  have  been  agreed  upon 
as  being  due  upon  a  settlement  between  the 
parties  (Barr  v.  Lake,  ^  supra),  and  if  the  con- 
sideration therefor  is  tainted  with  Illegality 
the  situation  is  the  same,  so  far  as  concerns 
this  question,  as  it  is  where  a  debtor  gives 
his  note  for  a  prior  indebtedness  comprised 
in  part  of  illegal  items.  Bick  v.  Seal,  45  Mo. 
App.  475. 

In  1  Corpus  Juris,  p.  701,  S  311,  it  is  said: 

"Since  the  statement  of  accounts  must  rest 
upon  a  subsisting  indebtedness,  it  follows  that 
a  claim  which  is  void  by  reason  of  illegality 
will  not  support  an  account  stated,  as  where 
the  account  stated  is  with  regard  to  claims 
founded  on  the  illegal  sale  of  liquors,  or  where 
it  includes  usurious  interest;  and  the  alleged 
debtor  is  not  estopped  from  showing  illegality 
in  particular  items  of  an  account  stated  or 
by  reason  of  his  having  retained  the  account 
rendered  without  objection.  So  an  action  upon 
a  stated  account  will  fall  if  one  of  several  claims 
of  indefinite  amount  included  in  it  must  be 
omitted  for  illegality." 

And  the  rule  is  similarly  stated  in  1  Cyc. 
p.  458. 

In  Nash-Wright  Co.  v.  Wright,  156  111. 
App.  243,  loc  cit.  265,  266,  it  is  said: 

"Appellee  contends  that  as  this  case  was 
tried  solely  on  the  count  declaring  on  the  ac- 
count stated  and  the  count  on  the  note,  there 
can  be  no  recovery  if  any  part  of  the  trans- 
actions which  make  up  the  account  and  form 
the  consideration  for  the  note  is  illegal.    We  are 


of  the  opinion  that  there  Is  no  difference  in  this 
respect  between  an  account  stated  and  a  prom- 
issory note,  each  embracing  numerous  transac- 
tions. In  each,  the  former  transactions  are 
merged  in  the  new  obligation.  Throop  ▼.  Sher- 
wood, 4  Gilm.  [111.]  92,  98.  In  each,  the  actioii 
is  based,  not  on  the  original  transactions,  bat 
on  the  new  promise.  That  this  ia  express  in  the 
case  of  a  note,  and  may  be  only  implied  in.  the 
case  of  the  account  stated,  seems  to  us  to  be  im- 
material. Our  Supreme  Court  has  expressly 
held  that  at  common  law  there  can  be  no  re- 
covery on  a  note  or  on  any  other  promise  any 
part  of  the  consideration  for  which  is  illefiraL 
Douthart  v.  Oongdon,  197  lU.  349  [64  N.  EL 
348,  90  Am.  St  Rep.  167];  First  Nat.  Bk. 
V.  MiUer,  235  TH  135,  85  N.  B.  312;  Ramsay 
V.  Whitbeck,  183  lU.  550,  56  N.  B.  322.  That 
this  same  principle  prevails  as  to  the  implied 
promise  arising  out  of  an  account  stated  is 
held  in  Kennedy  v.  Broun,  13  0.  B.  ns.  677,  at 
741. 

"The  case  might  have  been  tried  on  the  other 
common  counts,  and  proof  made  of  each  trans- 
action that  entered  into  the  account.  If  that 
had  been  done,  a  recovery  for  so  much  of  the 
indebtedness,  if  any,  as  might  be  found  to  be 
legal,  would  have  been  justified.  But  plain- 
tiflPs'  case  was  rested  on  proof  of  the  delivery 
of  the  statement  of  the  balance  due  and  de- 
fendant's failure  to  object  thereto,  proof  only 
of  an  account  stated." 

Respondent's  learned  counsel  cnallenges 
the  correctness  of  the  decision  in  the  case 
from  which  we  have  just  quoted,  asserting 
that  it  is  not  supported  by  the  ruling  in  Ken- 
nedy V.  Broun,  cited  therein.  In  the  last- 
mentioned  case  it  is  simply  held  that  in  au 
action  upon  an  account  stated,  "if  any  one  of 
the  claims  of  undefined  amount  is  to  be  omit- 
ted, the  statement  of  the  account  is  dis- 
proved, and  the  account  founded  upon  such 
statement  of  account  fails."  But  the  ruling 
in  Nash- Wright  Co.  v.  Wright,  supra,  appears 
to  us  to  be  sound  upon  principle  and  in  keep- 
ing with  the  e'stablished  rule  of  decision  in 
this  state  as  reflected  in  Bick  t.  Seal,  supra, 
and  in  Parke,  Davis  A  Co.  v.  MuUett,  245  Mo. 
168,  loc.  cit  173,  149  S.  W.  461,  and  the  cases 
there  cited  and  followed. 

It  will  be  noted  that  as  to  the  effect  of  the 
taint  of  illegality,  the  language  of  the  opin- 
ion in  the  Nash- Wright  Case,  quoted  above, 
makes  no  distinction  between  a  definite  and 
an  indefinite  portion  of  an  account  stated 
which  is  thus  affected.  Whether  such  dis- 
tinction is  important  is  not  of  consequence 
upon  the  record  now  before  us.  In  the  in- 
stant case  there  is  evidence  tending  to  show 
that  an  indefinite  and  unascertained  portion 
of  the  balance  shown  by  the  account  stated 
originally  arose  out  of  transactions  illegal 
under  our  statute.  While  the  burden  was 
upon  the  defendant  to  prove  that  illegality 
inhered  in  the  transactions  upon  which  the 
account  stated  was  based  in  whole  or  in  part, 
we  do  not  think  that  he  was  required  to 
show  the  amount  thereby  affected,  and  that 
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if  be  failed  in  this  plaintifl  was  entitled  to 
recover  the  whole,  as  is  contended  by  plain- 
tiff. Upon  the  contrary,  we  are  of  the  opin- 
ion that  the  evidence  for  the  defendant  suf- 
ficed to  make  out  a  prima  facie  defense  as 
to  plaintiff's  entire  cause  of  action  on  the 
account  stated. 

In  this  view  there  should  be  no  such  dif- 
ficulty in  instructing  the  Jury  upon  a  retrial 
as  respondent  seems  to  fear.  Taking  the  case 
made  by  this  record,  it  appears  without  dis- 
pute that  the  transactions  out  of  which  the 
account  stated  arose  were  had  partly  in  this 
state  and  partly  outside  of  the  state;  and 
the  evidence  for  defendant  tends  to  show 
that  he  intended  no  delivery  of  grain  by  or 
to  him  in  any  of  the  transactions,  whether 
had  within  or  without  the  state,  but  intended 
merely  to  gamble  on  the  rise  and  fall  of  the 
market  If  the  jury  find  that  such  was  de- 
fendant's intention,  then  it  follows  that  the 
account  stated  Is  tainted  with  illegality,  and 
plaintiff  cannot  recover.  And  if  evidence  not 
present  in  this  record  be  adduced  on  a  new 
trial,  we  perceive  no  reason  why  the  case 
may  not  be  intelligently  submitted  to  the 
jury,  for  its  finding  upon  the  facts,  in  keep- 
ing with  the  views  expressed  in  our  opinions 
herein. 

With  the  concurrence  of  the  other  judges 
the  motion  for  a  rehearing  is  overruled. 


SHERMAN  V.   UNITED   RYS.   CO.   OF   ST. 
LOUIS.    (No.  15492.) 

(St  Louie  Court  of  Appeals.    Missouri.    June 

19,  1919.     Rehearing  Denied 

July  1.  1919.) 

1.  Appeal  and  Ebbob  ^=»927(5)— Review— 
Demubbeb  to  Evidence— Testimony  of  De- 
fendant. 

Where  defendant  did  not  stand  on  its  de- 
murrer to  plaintiff's  evidence,  but  offered  tes- 
timony, the  demurrer  to  tbe  evidence  is  to 
be  adjudged  in  the  light  of  all  the  evidence  in 
the  case,  giving  plaintiff  the  benefit  of  testi- 
mony favorable  to  him,  if  any,  adduced  by  de- 
fendant. 

2.  Stbbbt  Raiiaoads  ^s»114(19)  —  Injubibs 
ON  Track  — Last  Ci.eab  Chance  —  Nboli- 

OENCB— SUFFICIENCT    OF  EVIDENCE. 

In  an  action  for  death  of  plaintiff's  wife 
who  ran  in  front  of  a  street  car  when  she 
thought  her  child  was  in  danger,  evidence  held 
to  warrant  finding  that  the  motorman  by  exer- 
cise of  ordinary  care  could  have  stopped  the 
car  and  avoided  injury  to  the  woman  after  she 
came  within  the  danger  sone. 

8.  Neoliqbnce  ^=»56(1)  —  Pboximatb  Cause 

OF  INJT7BT— Rescue  Rule. 

If  a  fellow  being  is  put  in  peril  of  life  or 

limb  through  the  negligence  of  another,  such 

negligence  is  the  "proximate  cause"  of  injury 


to  one  who  is  injured  in  an  attempt  to  rescue 
the  person  in  danger. 

4.  Stbeett  Railboads  «s»114(19)  —  Injxtbibs 
ON  Tback  —  Contbibutobt  Negliqbnob*- 
Wanton  Injubt. 

Where  a  mother,  observing  her  cliild  dose- 
ly  approaciiing  the  track  on  which  a  street  car 
was  approaching,  rushed  into  the  street  in  an 
effort  to  save  the  child,  and  came  upon  the 
track  herself,  her  husband  cannot  be  denied  re- 
covery for  her  death  under  the  last  clear  chance 
rule,  on  the  ground  she  knowingly,  willfully,  or 
wantonly  placed  herself  in  front  of  a  moving 
car. 

5.  Street  Railboads  ^=>117(35)  —  Injubies 
ON  Tback  —  Last  Clbab  Chance  —  Juby 
Case. 

In  a  husband's  action  for  death  of  his  wife, 
who  ran  in  front  of  an  approaching  street  car, 
in  an  effort  to  save  her  child  near  the  track, 
evidence  held  to  establish  prima  facie  a  right 
of  recovery  under  the  last  clear  chance  or  hu- 
manitarian rule  80  that  the  case  was  for  the 
jury. 

6.  Death  «=»e9— Evidence— Value  of  Life 
OF  Wife— Loss  of  Sebvicbs. 

In  a  husbanfd's  action  for  death  of  his  wife, 
testimony  as  to  the  number  and  ages  of  the 
minor  children  is  competent  to  show  the  pecu- 
niary value  to  plaintiff  of  the  life  of  deceased 
whose  services  he  has  lost ;  the  defendant  being 
entitled  to  an  instruction  limiting  the  purpose 
of  the  testimony. 

Appeal  tram  St  Louis  dlrcuit  Court; 
James  S.  Withrow,  Judge. 

Action  by  Israel  Sherman  against  tbe 
United  Railways  Company  of  St.  Louis. 
Judgment  for  plaintiif,  and  defendant  ap- 
peals.    Affirmed. 

T.  E.  Francis,  R.  B.  Blodgett,  and  Chaun- 
cey  H.  Clarke,  all  of  St.  Louis,  for  appel- 
lant. 

Holland,  Rutledge  &  Lasbly  and  Louis  J. 
Portner,  all  of  St.  Louis,  for  respondent 

ALLEN,  J.  This  is  an  action  brougbt  un- 
der section  5425,  Revised  Statutes  1909,  to 
recover  damages  for  the  death  of  plaintilTs 
wife,  alleged  to  have  been  caused  by  the  neg- 
ligence of  the  defendant  street  railway  com- 
pany in  the  operation  of  one  of  its  cars  in 
the  city  of  St.  Louis. 

The  petition,  after  certain  formal  allega- 
tions, alleges  that  on  April  5,  1915,  the  de- 
fendant operated  one  of  defendant's  street 
cars  southwardly  over  its  track  on  North 
Fourteenth  street,  in  the  city  of  St.  Louis, 
and  through  the  negligence  and  carelessness 
of  its  said  agents  and  servants,  operating  the 
same,  caused  the  car  to  strike  and  collide 
with  plaintiff's  wife.  Rose  Sherman,  knock- 
ed her  to  the  street,  and  caused  the  car  to 
run  upon  her,  inflicting  injuries  from  which 
she  died  within  a  few  minutes  thereafter. 


^s»For  other  cases  see  same  topic  and  KBI-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


224 


214  SOUTHWESTERN  REPORTER 


(Mow 


And  It  is  alleged  that  the  strlkhig  of  plaln- 
tllTs  wife  by  said  car  was  directly  due  to 
the  negligence  and  carelessness  of  defendant, 
through  its  agents  and  servants,  in  operat- 
ing the  car,  in  that  defendant's  said  agents 
and  servants  negligently  '*f ailed  to  keep  and 
maintain  a  vigilant  watch  for  the  said  Rose 
Sherman,  a  pedestrian  upon  the  street  mov-^ 
ing  toward  tiie  car  track  aforesaid,  so  as  to 
observe  the  said  Rose  Sherman  in  time  to 
have  stopped  the  said  car  and  avoid  strik- 
ing and  colliding  with  said  Rose  Sherman"; 
in  failing  to  sound  a  gong  as  a  warning  to 
Rose  Sherman  of  the  approach  of  the  car  to 
a  point  where  passengers  customarily  board- 
ed and  alighted  from  street  cars  upon  said 
street,  at  a  regular  stopping  place  for  re- 
ceiving and  discharging  passengers;  in  neg- 
ligently operating  the  car  at  a  high  and  dan- 
gerous rate  of  speed,  along  a  crowded  pub- 
lic street;  and  in  operating  the  car  at  a  rate 
of  speed  in  excess  of  10  miles  per  hour, , in 
violation  of  an  ordinance  of  the  dty  of  St. 
Louis  in  force  at  the  time.  And  a  violation 
of  the  so-called  vigilant  watch  ordinance  of 
the  city  of  St  Louis  is  charged,  in  that  de- 
fendant's motorman  in  charge  of  the  car 
failed  to  use  ordinary  care  to  stop  the  same 
in  time  to  avoid  a  collision  with  Rose  Sher- 
man, after  he  saw,  or  by  the  exercise  of  or- 
dinary care  upon  his  part  could  have  seen, 
said  Rose  Sherman  in  a  position  of  peril. 

It  is  then  alleged  that  plaintiff  and  Rose 
Sherman  were  the  natural  parents  of  certain 
children,  naming  them  and  setting  forth 
their  ages;  and  that  as  a  result  of  defend- 
ant's negligence  plaintiff  has  lost  the  serv- 
ices, consortium,  and  companionship  of  his 
said  wife.  Judgment  is  prayed  in  the  sum 
of  $10,000. 

The  answer  contains  first  a  general  de- 
nial, and  then  alleges  that  the  injuries,  if 
any,  which  Rose  Sherman  received,  and 
which  are  alleged  to  have  caused  her  death, 
were  caused  by  her  own  negligence  in  run- 
ning in  front  of  and  in  dangerous  and  close 
proximity  to  a  moving  street  car;  that  such 
injuries,  if  any,  were  caused  by  the  negli- 
gence of  Rose  Sherman  in  running  directly 
in  front  of  and  in  such  close  proximity  to  a 
moving  street  car  that  the  motorman,  with 
the  appliances  at  his  command,  and  with  due 
regard  to  the  safety  of  the  passengers  on 
his  car,  could  not  have  stopped  the  car  in 
time  to  avoid  striking  her;  that  such  inju- 
ries, if  any,  were  caused  by  negligence  of 
Rose  Sherman  in  not  looking  or  listening  be- 
fore she  went  upon  the  street  car  track, 
when  by  looking  she  could  have  seen,  or  by 
listening  she  could  have  heard,  the  approach- 
ing car. 

The  reply  is  conventionaL 

The  trial,  before  the  court  and  a  Jury,  re- 
sulted in  a  verdict  for  plaintiff  in  the  sum  of 
$7,500.  The  trial  court  forced  plaintiff  to 
remit  $2,500,  and  judgment  was  entered  in 
plaintiff's  favor  for  the  sum  of  $5,000.  From 


this  judgment  the  defendant  prosecutes  the 
appeal  before  us. 

The  evidence  shows  that  on  April  5,  1916, 
plaintiff  lived  with  his  famUy  at  No.  1418 
Norlh  Fourteenth  street,  a  street  extending 
north  and  south,  in  the  city  of  St.  Louis; 
plaintiff's  home  being  on  the  east  side  of  the 
street.  This  portion  of  Fourteenth  street 
is  in  a  crowded  portion  of  the  dty,  some- 
times termed  th^  "Ghetto,"  ];)opulated,  for 
the  most ^ part  at  least,  with' people  of  the 
Jewish  race.  At  the  time  of  the  casualty, 
many  persons,  including  children,  were  upon 
the  sidewalks;  the  day  being  a  Jewish  holi- 
day. The  evidence  shows  that  the  street  at 
this  place  is  36  feet  in  width  from  curb  to 
curb,  the  sidewalks  upon  each  side  thereof 
being  12  feet  wide.  Defendant's  street  car 
tracks,  at  the  time  in  question,  occupied  the 
center  of  the  street;  and  consequently  from 
either  curb,  or  the  outer  edge  of  either  side- 
walk, to  the  center  of  defendant's  track, 
was  a  distance  of  but  18  feet. 

Shortly  prior  to  her  death.  Rose  Sherman 
was  standing  upon  the  sidewalk  on  the  west 
side  of  the  street,  in  front  of  the  house  num- 
bered 1415,  talking  with  a  woman  who  was 
at  a  window  opening  upon  the  sidewalk.  She 
was  then  on  the  opposite  side  of  the  street 
from  her  home,  and  a  short  distance  south 
thereof.  It  appears  that  the  members  of 
her  family,  including  her  youngest  child, 
about  two  years  of  age,  were  at  or  about  No. 
1418,  where  was  also  a  Mrs.  Jalinsky,  who 
lived  "in  the  same  yard"  and  conducted  a 
store  at  this  place.  The  testimony  in  plain- 
tiff's behalf  is  to  the  effect  that  this  little 
child  came  out  upon  the  sidewalk  in  front 
of  No.  1418  as  one  of  defendant's  cars  was 
approaching  from  the  north,  saw  her  mother 
across  the  street,  and  started  to  go  to  her; 
and  that  Mrs.  Jalinsky,  upon  perceiving  this, 
gave  the  alarm  by  crying  out,  "Stop  the  car, 
the  baby  is  coming,'*  and  ran  into  the  street 
after  the  child.  According  to  Mrs.  Jalin- 
sky's  testimony,  she  caught  the  child  when 
the  latter  was  within  perhaps  3  or  4  feet 
of  the  passing  car.  There  is  other  testimony 
tending  to  show  that  the  child  was  perhaps 
but  2  feet  from  the  car  when  it  passed. 

The  evidaice  is  that  when  Mrs.  Jalinsky 
gave  the  alarm,  as  stated  above,  other  per- 
sons in  the  vicinity  likewise  cried  out ;  that 
Mrs.  Sherman,  hearing  these  cries,  turned 
and  saw  her  child  in  perU  from  the  approach- 
ing car,  rushed  across  the  sidewalk  and  into 
the  street,  with  her  arms  raised  and  calling 
upon  the  motorman  to  stop  tbe  car.  There 
is  testimony  that  in  approaching  the  car 
track  she  ran  in  a  southeasterly  direction, 
but  other  testimony  is  to  the  effect  that  she 
left  the  sidewalk  and  started  toward  the 
child.  In  thus  attempting  to  cross  the 
street,  to  rescue  her  child,  Mrs.  Sherman 
came  upon  the  track  and  was  struck  and 
run  upon  by  the  car,  receiving  fatal  inju- 
ries. 
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One  witness,  Max  Sherman,  a  brother  of 
plaintiff,  said:  "The  mother  ran  east,  and 
the  child  was  coming  west."  According  to 
his  testimony,  when  Mrs.  Sherman  threw  up 
her  hands  and  called,  the  car  was  about  80 
or  90  feet  north  of  house  No.  1415,  and  the 
motorman  "Just  kept  coming,"  and  "didn't 
pay  no  attention."  As  to  what  occurred 
thereafter,  the  witness  said: 

"I  guess  the  c»r  was  10  to  15  feet  away.  She 
like  to  come  further  out  and  have  a  chance  to 
cross,  at  the  same  time  she  was  going  over  the 
track,  and  it  caught  her  by  the  skirt  and  knock- 
ed her  back  over  in  front  of  the  gate,  *  *  * 
and  rolled  her  around  a  couple  times  right  in 
front  of  the  gate." 

This  witness  testified  that  "before  the  ac- 
cident the  car  was  coming  about  20  miles  an 
hour,  about  twice  as  fast  as  a  team  can; 
faster";  that  the  car  was  about  10  feet 
away  when  Mrs.  Sherman  stepped  on  the 
track. 

Another  witness,  one  Adamson,  testified 
that  he  was  passing  north  on  the  west  side  of 
North  Fourteenth  street  opposite  No.  1415; 
that  he  heard  a  woman  on  the  east  side  of 
the  street  scream  out,  "That  child  is  going  to 
get  killed  by  the  car" ;  that  Mrs.  Sherman, 
who  was  standing  at  the  window  of  No.  1415, 
turned,  saw  that  it  was  her  child,  and  ran 
into  the  street,  throwing  up  her  hands  and 
calling  to  the  motorman  to  stop;  that  the 
car  was  then  80  or  00  feet  north  of  that 
point;  that  "when  Mrs.  Sherman  left  the 
sidewalk  she  started  southeast,  across  *  *  * 
and  she  just  kept  going  southeast  until  she 
got  to  the  track,  and  went  on  the  track,  and 
the  car  caught  her  and  knocked  her  down 
on  the  cowcatcher";  that  she  "fell  off  the 
front"  and  was  rolled  on  the  track  probably 
30  or  35  feet  "before 'the  car  killed  her." 
According  to  the  testimony  of  this  witness,  the 
car  "was  going  between  17  and  18  miles  an 
hour"  Just  prior  to  the  time  when  it  struck 
Mrs.  Sherman.  This  witness  further  testified 
that  he  saw  the  child  when  it  was  about  3 
feet  from  the  track,  and  then  the  car  "dark- 
ened the  child"  from  him,  i.  e.,  passed  be- 
tween him  and  the  child. 

One  Villinsky  testified  that  he  was  stand- 
ing at  No.  1409,  the  fourth  house  south 
of  No.  1415,  heard  the  people  shouting,  and 
saw  Mrs.  Sherman  run  into  the  street,  mo- 
tioning to  the  motorman;  that  she  "turned 
around  and  started  out  and  run  to  the  t>aby" ; 
that  when  she  ran  on  the  track  the  car  was 
10  to  12  feet  away ;  and  that  the  car  did  not 
stop  after  it  struck  her  until  it  was  about 
<Hn>osite  No.  1409. 


40  feet  if  going  15  mUes  an  hour,  in  20  feet, 
if  going  10  miles  an  hour,  and  that  at  a 
speed  of  4  or  5  miles  an  hour  it  could  have 
been  stopped  in  a  very  short  space — within 
4  or  5  feet 

Defendant  called  the  motorman  of  the  car 
as  a  witness.  He  testified  that  he  saw  plain- 
tiff's little  child  playing  on  the  sidewalk  on 
the  east  side  of  the  street,  and  that  the  child 
never  left  the  sidewalk;  that  he  only  saw 
one  child.  When  asked  on  cross-examination 
if  there  was  not  "a  whole  crowd  of  children 
and  men  and  women  on  each  side,"  he  said: 
"There  might  have  been  50,  but  I  had  my 
eye  on  the  little  fellow."  When  asked  why 
he  was  looking  at  the  little  fellow  on  the 
sidewalk,  he  said:  "Because  he  was  a  very 
small  little  child  and  yon  couldn't  trust  him." 
He  further  testified  that  he  saw  plaintiff's 
wife  run  into  the  street.  As  to  this,  on  di- 
rect examination  he  said: 

"Well,  I  see  a  woman  run  out  in  the  street 
just  past  the  gutter,  and  she  throwed  up  her 
hands  for  the  little  fellow  to  go  back.  She 
thought  he  was  coming.  She  was  mnning 
around  like  he  was  coming  across  the  street. 
She  got  scared.  I  saw  everything  was  all  right, 
and  when  I  got  within  about  10  feet  of  a  wo- 
man she  runs  around  and  cuts  me  off." 

He  testified  that  the  car  was  proceeding 
at  about  6  miles  an  hour,  though  at  places  in 
his  testimony  he  refers  to  the  speed  as  being 
4  or  5  miles  an  hour.  And  he  testified  that 
Mrs.  Sherman  was  about  10  feet  from  the  car 
when  she  came  upon  the  track;  and  that 
with  the  appliances  at  hand  he  could  have 
stopped  the  car,  going  6  miles  an  hour,  with- 
in 10  feet.  He  testified,  however,  that  his 
car  went  10  feet  after  striking  Mrs.  Sher- 
man; that  the  car  "knocked  her  down  and 
rolled  her  10  feet" 

The  further  testimony  for  defendant  is  not 
material  in  passing  upon  the  demurrer  to 
the  evidence. 

I.  It  is  earnestly  insisted  by  learned  coun- 
sel for  appellant  that  the  trial  court  com- 
mitted grievous  error  in  refusing  to  peremp- 
torily direct  a  verdict  for  the  defendant  It 
is  argued  that  plaintiff  made  no  showing  to 
entitle  him  to  go  the  Jury  upon  any  theory 
of  negligence  pleaded  in  his  petition,  for 
the  reasons:  ' 

(1)  That  the  evidence  "did  not  warrant  a 
recovery  under  the  theory  of  secondary  negli- 
gence or  the  'last  chance  doctrine.'  for  the 
reason  that  there  was  no  showing  made  that 
such  alleged  negligence  was  the  proximate  cause 
of  the  collision";  and  (2)  that  "plaintiff  was 
not  entitled  to  recover  on  either  theory  of  pri- 


It  was  shown  that  the  track  at  this  place   mary    negligence    pleaded,    namely,    failure    to 


extended  slightly  upward,  toward  the  south; 
the  grade  being  about  1  per  cent  And  ex- 
pert testimony  was  adduced  by  plaintiff  tend- 
ing to  show  that  a  car  of  this  character,  un- 
der the  circumstances,  could  have  been  stop- 
ped in  00  feet  if  going  20  miles  an  hour,  in 
214  S.W.-.16 


keep  a  lookout,  failure  to  give  warning,  or  ex- 
cessive speed,  for  the  reason  that  such  primary 
negligence  of  defendant  was  not  the  proximate 
cause  of  decedent's  death,  because  it  was  re- 
mote in  the  chain  of  causation,  for  subsequent 
thereto  decedent  knowingly  ran  onto  the  track 
in  front  of  the  car,    *    •    •    and  hence  her  in- 
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tervening  negligence  was  the  direct  and  proxi?  t 
mate  canse  of  her  death." 

As  to  the  first  of  these,  it  is  said,  in  the 
first  place,  that  there  was  no  showing  that 
the  car  could  have  been  stopped  in  time  to 
have  averted  the  casualty  "after  the  deceas- 
ed entered  the  'danger  zone,*  that  is,  within 
two  or  three  steps  of  the  track."  Ii^  support 
of  the  proposition  that  plaintiff's  deceased 
wife  was  not  within  the  danger  zone  until 
she  got  witliin  two  or  three  steps  of  the 
track,  appellant  cites  Kinlen  v.  Street  Rail- 
way Co.,  216  Mo.  145,  164,  115  S.  W.  523; 
Keele  v.  Atchison,  etc.,  R.  Co.,  258  Mo.  62, 
79,  167  S.  W.  433;  Baecker  v.  Missouri  Pa- 
cific R.  R.  Co.,  240  Mo.  507,  521,  144  S.  W. 
803;  Hamilton  v.  RaUroad,  250  Mo.  714,  722, 
157  S.  W.  622 ;  McGee  v.  RaUroad,  214  Mo. 
530,  543,  114  S.  W.  33. 

[1]  It  is  unnecessary  to  discuss  these  cases, 
for  the  reason  that,  assuming  for  our  pres- 
ent purpose  that  deceased  did  not  enter  the 
danger  zone  until  she  came  within  "two  or 
three, steps"  of  the  track,  we  are  of  the  opin- 
ion that  the  evidence,  when  viewed  in  the 
light  most  favorable  to  plaintiff,  sufiices  to 
take  the  case  to  the  Jury  upon  the  last  chance 
doctrine.  It  16  needless  to  say  that  since  de- 
fendant did  not  stand  upon  its  demurrer, 
but  offered  testimony,  the  demurrer  to  the 
evidence  is  now  to  be  adjudged  in  the  light 
of  all  the  evidence  in  the  case,  giving  plain- 
tiff the  benefit  of  testimony  favorable  to 
him,  if  any,  adduced  by  defendant. 

[2]  The  testimony  of  the  motorman  Is  that, 
at  the  rate  of  speed  at  which  the  car  was 
proceeding  when  Mrs.  Sherman  was  in  the 
street  running  toward  the  track  (and  he  says 
that  he  saw  her  all  the  time),  he  could  have 
stopped  the  car,  with  the  apppliances  at 
hand,  within  10  feet;  that  the  Var  was  10 
feet  from  Mrs.  Sherman  when  she  was  upon 
the  track ;  but  he  nevertheless  ran  upon  her 
and,  according  to  his  testimony,  dragged  her 
about  10  feet,  while  according  to  some  tes- 
timony in  the  case  she  was  dragged  much 
farther.  And  there  is  testimony  that  the 
car  was  10  or  12  feet  from  Mrs.  Sherman 
when  she  was  actually  on  the  track.  This 
testimony  warrants  a  finding  that  the  mo- 
torman, by  the  exercise  of  ordinary  care, 
could  have  stopped  the  car  aad  avoided  in- 
jury to  the  deceased  after  she  came  within 
the  danger  zone.  Obviously,  under  the  cir- 
cumstances of  the  case,  the  danger  zone  was 
not  limited  to  the  width  of  the  track.  It 
is  not  contended  by  appellant  that  the  de- 
ceased was  not  in  the  danger  zone  until  she 
actually  came  upon  the  track;  on  the  con- 
trary. It  is  said  that  she  was  not  within  such 
zone  until  she  got  within  two  or  three  steps 
of  the  track.  If  the  motorman  saw  her  all 
the  time,  as  he  said  he  did,  saw  that  she 
was  upon  the  street  running  toward  the 
track,  and  in  the  very  act  of  placing  herself 
in  front  of  the  oncoming  car,  ordinary  care 
required  that  he  take  prompt  Motion  to  stop 


the  car  when  It  became  apparent  to  a  reason- 
ably prudent  man  that  she  was  about  to  go 
upon  the  track.  Under  appellant's  own  the- 
ory, the  car  was  more  t|ian  10  feet  distant 
when  the  deceased  entered  the  danger  zone, 
and  consequently  the  jury  could  with  propri- 
ety find  that  the  car  could  have  been  stopped, 
by  the  exercise  of  ordinary  care,  without 
striking  her. 

[8]  It  is  argued,  however,  that  no  recovery 
may  be  had  under  the  last  Aiance  doctrine 
for  the  reason  that  the  evidence  shows  with- 
out dispute  that  the  deceased  "knowingly 
placed  herself  in  a  place  of  danger  and  know- 
ingly and  willfully  permitted  the  car  to 
strike  her";  and  that  consequently- her  own 
reckless  or  wanton  act,  and  not  the  failure 
of  the  motorman  to  stop  the  car,  was  the 
proximate  cause  of  her  death.  In  this  con- 
nection a  number  of  authorities  are  cited 
including  Moore  v.  Lindell  Ry.  Co.,  176  Mo. 
528,  75  S.  W.  672;  Kinlen  v.  Railway  Co. 
supra;  Gettys  v.  Transit  Co.,  103  Mo.  App 
564,  78  S.  W.  82.  But  we  are  of  the  opln 
ion  that  these  authorities  have.  In  any  event, 
no  application  to  the  facts  of  this  case.  In 
answer  to  this  argument  of  appellant,  re- 
spondent says  that  the  facts  in  evidence  are 
such  as  to  make  this  a  "rescue  case,"  since 
the  evidence  for  plaintiff  goes  to  show  that 
the  deceased  ran  in  front  of  this  approach- 
ing street  car  in  an  effort  to  save  her  child 
which  was  running  out  into  the  street  to- 
ward the  track  in  front  of  an  oncoming  car 
and  in  peril  therefrom.  The  doctrine  thus 
invoked  by  plaintiff  is  expounded  in  Eckert 
V.  Railway  Co.,  43  N.  Y.  502,  3  Am.  Rep. 
721,  and  is  expressly  adopted  by  our  Su- 
preme Court  in  Donahoe  v.  Railway  Co.,  83 
Mo.  560,  53  Am.  Rep.  594.  See,  also,  Eversole 
V.  Railway  Co.,  249  Mo.  539,  155  S.  W.  419 ; 
Williams  v.  Lamp  Co.,  173  Mo.  App.  87,  157 
S.  W.  130;  Railway  Co.  v.  Llderman,  187 
ni.  463,  58  N.  E.  367,  52  L.  R.  A.  655,  79  Am. 
St.  Rep.  226;  Penn.  Co.  v.  Langendorf,  48 
Ohio  St.  316,  28  N.  E.  172,  13  L.  R.  A.  190,  29 
Am.  St.  Rep.  553.  Under  this  doctrine,  which, 
as  said,  has  the  express  sanction  of  our  Su- 
preme Court,  if  a  feUow  being  is  put  in  peril 
of  life  or  limb  through  the  negligence  of  an- 
other, such  negligence  is  held  to  be  the  prox- 
imate cause  of  Injury  to  one  who  Is  injured 
In  an  attempt  to  rescue  the  person  thus  In 
danger.  Williams  v.  Lamp  Co.,  supra,  and 
authorities  cited.  But  as  to  pUintiff'b  right 
to  maintain  his  action  upon  this  theory,  1.  e., 
upon  the  theory  of  negligence  on  the  part 
of  defendant's  motorman  whereby  this  child 
was  placed  in  a  position  of  peril,  constituting 
the  proximate  cause  of  the  death  of  plain- 
tiff's wife  while  attempting  to  rescue  her 
child,  it  is  apparent  that  his  petition  does 
not  proceed  upon  such  theory.  We  have  set 
out,  supra,  the  averments  of  the  petition  as 
to  defendant's  negligence,  and  it  will  be  ob- 
served that  it  is  not  charged  that  the  child 
was  placed  in  a  position  of  peril  through  the 
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negligence  of  defendant,  and  that  plaintiff's 
deceased  wife  came  to  her  death  in  going  to 
the  rescue  thereof.  The  evidence  appears  to 
suffice  to  make  out  a  case  upon  that  theory, 
since  the  little  girl  may  be  regarded  as  hav- 
ing been  within  the  danger  zone,  under  the 
circumstances,  from  the  time  when  she  left 
the  sidewalk  and  started  toward  the  track  up- 
oa  which  the  car  was  approaching.  See  Cyt- 
ron  V.  Transit  Co.,  206  Mo.  692,  loc.  dt.  719, 
720,  104  S.  W.  109.  But  such  was  not  the 
case  which  defendant,  by  the  petition,  was 
called  upon  to  meet. 

[4]  However,  the  evidence  going  to  show 
that  the  child  was  not  only  within  the  dan- 
ger zone  but  was  closely  approaching  the 
track  upon  which  the  car  continued  to  pro- 
ceed forward,  and  that  under  such  circum- 
stances the  mother  rushed  out  into  the  street 
in  an  effort  to  save  her  child,  and  thus  came 
upon  the  track,  tends  to  relieve  her  of  con- 
tributory negligence  (if  that  be  involved),  and 
makes  the  case  one  wherein  a  recovery  may 
not  be  denied  on  the  ground  that  the  de- 
ceased knowingly  and  willfully  or  wantonly 
placed  herself  in  front  of  a  moving  car.  In 
Railroad  Go.  v.  Liderman,  supra,  wherein  the 
facts  involved  were  quite  similar  to  those 
here  present,  the  court,  after  quoting  from 
Eckert  v.  Railroad,  supra,  said: 

"This  is  a  clear  statement  of  the  law  and  the 
reason  iip6n  which  the  rale  rests,  and  is  abun- 
dantly sustained  by  the  authorities.  Whether, 
in  this  case,  the  plaintiff  acted  with  reasonable 
prudence,  or  with  recklessness,  in  attempting  to 
save  her  child,  was  a  question  for  the  jury  un- 
der all  the  facts  and  circumstances  in  evi- 
dence." 

As  to  the  argument  that  the  law  v^ll  not 
permit  a  recovery,  even  under  the  humani- 
tarian doctrine,  "where  the  injured  party 
knowingly  plaices  himsblf  in  a  place  of  dan- 
ger," and  "knowingly  or  willfully"  permits 
a  train  or  car  to  strike  him,  as  said  in  the 
Klnlen  Case,  supra,  or  "deliberately  or  ad- 
visedly" places  himself  in  a  position  which 
makes  a  collision  with  a  street  car  Imminent 
and  retains  that  position  until  the  collision 
occurs,  as  said  in  the  Gettys  Case,  supra,  or 
was  "guilty  of  negligence  of  such  kind,  char- 
acter, or  degree  as  to  constitute  it  reckless- 
ness or  wantonness,"  as  said  in  the  Moore 
Case,  supra,  we  think  that  the  c-ase  before 
us  is  readily  distinguishable  from  those  up- 
on which  appellant  relies.  Acting  under  a 
human  and  natural  impulse,  this  mother 
started  to  the  rescue  of  her  child  upon  hear- 
ing the  alarm  and  seeing  the  child's  peril, 
and  ran  into  the  street  in  great  excitement 
and  in  a  frenzy  of  fear  that  her  child  would 
be  killed.  Under  such  circumstances,  it 
would  be  highly  unreasonable  to  require  de- 
liberate Judgment  on  her  part.  As  said  in 
Penn.  Co.  v.  Langendorf,  supra,  48  Ohio  St. 
loc.  cit.  322,  323,  28  N.  E.  174,  13  L.  R.  A.  190, 
29  Am.  St.  Rep.  653: 


"To  require  one  so  situated  to  stop  and  weigh 
the  danger  to  himself,  of  an  attempt  to  rescue 
another,  and  compare  it  with  that  overhanging 
the  person  to  l>e  rescued,  would  be  in  effect 
to  deny  the  right  of  rescue  altogether  if  the 
danger  was  imminent.  The  attendant  circum- 
stances must  be  regarded ;  the  alarm,  the  excite- 
ment and  confusion  usually  present  on  such 
occasions.  ♦  ♦  ♦  And  the  doctrine  that  one, 
who,  under  those  or  similar  circumstances, 
springs  to  the  rescue  of  another,  thereby  en- 
countering even  great  danger  to  himself,  is 
guilty  of  negligence  per  se,  is  neither  supported 
by  principle  nor  audiority." 

Nor  is  the  rescuer's  act  to  be  denominated 
willful,  reckless,  or  wanton,  within  the 
meaning  of  the  doctrine  invoked  by  appeK 
lant 

That  defendant  recognized  that  thd  evi- 
dence as  to  the  child's  peril  and  the  mother's 
attempt  to  rescue  her  offspring  was  a  mat- 
ter to  be  reckoned  with  in  the  case  is  shown 
by  the  fact  that  defendant  offered  an  in- 
struction, which  the  court  gave,  telling  the 
Jury  that  if  they  found  that  the  motornran 
was  operating  the  car  in  question  in  a  care- 
ful and  prudent  manner,  and  further  found 
"that  the  child  of  deceased  was  in  a  posi- 
tion of  safety  as  the  car  was  approaching  a 
place  in  the  street  opposite  where  said  child 
was  located,"  then,  if  they  found  the  further 
facts  hypothesized,  plaintiff  was  not  entitled 
to  recover. 

Much  stress  is  laid  upon  the  testimony 
tending  to  show  that  the  deceased  ran  to- 
ward the  southeast,  in  an  effort,  as  appellant 
says,  to  "head  off"  the  car.  As  to  this,  it 
may  be  observed  that  under  all  of  the  testi- 
mony the  Jury  could  well  And  that  deceased 
ran  toward  the  child,  or,  as  one  witness 
said,  "ran  east,"  until  she  realized  the  im- 
minence of  her  own  danger,  and  then  sought 
to  avoid  the  collision  by  turning  from  the 
approaching  car.  And,  in  any  event,  the  tes- 
timony in  question  does  not,  in  our  Judg- 
ment, warrant  us  in  taking  any  other  view 
of  the  case  than  that  indicated  above. 

[5]  We  regard  it  as  clear  that  the  evi- 
dence adduced  established,  prima  facie,  a 
right  of  recovery,  and  that  the  case  was 
consequently  one  for  the  Jury. 

[6]  II.  Complaint  is  made  of  the  ruling  of 
the  trial  court  in  admitting,  over  defendant's 
objection,  testimony  as  to  the  number  and 
ages  of  the  minor  children  of  plaintiff  and 
his  deceased  wife.  As  shown  by  the  argu- 
ment of  counsel  and  the  statements  of  the 
court,  appearing  in  the  record,  this  testimo- 
ny was  admitted  upon  the  theory  that,  with 
the  other  evidence  in  the  case,  it  tended  to 
show  the  pecuniary  value  of  the  life  of  the 
deceased  to  the  plaintiff.  We  think  that 
there  was  no  error  In  this.  It  Is  true,  as 
pointed  out  by  appellant,  that  where  one  is 
suing  for  personal  Injuries  testimony  of  the 
character  In  question  Is  Incompetent.  Steph- 
ens V.  Railroad,  96  Mo.  207,  9  S.  W.  589,  9 
Am.  St.  Rep.  336;  Dayharsh  v.  RaUroad  Co., 
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108  Mo.  570,  15  S.  W,  554.  23  Am.  St.  Rep. 
900;  Hecke  v.  Dunham,  192  S.  W.  120.  And 
on  tbe  other  hand,  where  the  wife  is  suing 
for  the  wrongful  death  of  her  husband,  it 
is  established  bj  many  decisions  in  this 
state  that  it  is  competent  to  show  the  num- 
ber and  ages  of  the  minor  children,  since  the 
burden  of  supporting  them  is  then  cast  upon 
the  plaintiff.  The  same  reason  for  admit- 
ting the  testimony  where  the  husband  is 
suing  for  the  death  of  his  wife  Is  not  pres- 
ent; however,  we  are  of  the  opinion  that  It 
is  competent  by  this  means  to  show  the  val- 
ue to  the  plaintiff  of  the  life  of  the  deceased 
wife  whose  services  plaintiff  has  lost.  Such 
evidence  is  not  admitted  upon  the  theory 
that  the  damages  are  to  be  measured  by 
the  needs  of  the  family,  but  upon  the  theory 
that  proof  that  the  wife  was  able  to  care  for, 
aod  did  administer  to  the  wants  of,  several 
minor  children,  casts  light  upon  the  value  of 
her  services  as  plaintiff's  wife,  and  may  be 
considered  in  determining  the  extent  of  the 
loss  suffered  by  plaintiff. 

Appellant  cites  and  relies  upon  Bradley  v. 
Ohio,  etc.,  R.  Co.,  122  N.  C.  972,  30  S.  E.  8. 
In  that  case  the  judgment  below  was  revers- 
ed because  of  error  in  an  Instruction  on  the 
measure  of  damages.  We  do  not  agree  with 
the  majority  opinion  condemning  the  instruc- 
tion because  it  allowed  the  jury  to  consider 
the  number  and  ages  of  the  Infant  children 
of  the  deceased  wife.  In  our  view,  the  .con- 
curring opinion  of  Douglas,  J.,  is  sound  In 
holding  the  instruction  under  consideration 
to  be  bad  only  for  the  reason  that  it  told  the 
jury  that  they  could  consider  the  number 
and  ages  of  the  infant  children,  inter  alia, 
in  putting  a  pecuniary  value  on  the  intellec- 
tual and  moral  training  that  the  deceased 
might  have  been  able  to  give  them. 

We  are  pointed  to  no  authority  in  this 
state  directly  in  point  upon  this  question. 
In  O'Mellia  v.  Railway  Co.,  115  Mo.  205. 
loc.  cit.  222,  21  S.  W.  503,  507,  in  an  action 
by  the  wife  for  the  death  of  her  husband, 
it  was  said: 

"There  wag  no  error  in  pemitting  Mrs.  0*MeI- 
lia  to  testify  as  to  the  number  of  her  children. 
The  elements  of  her  damage  are  necessarily 
different  from  her  husband." 

The  sentence  last  quoted  cannot  be  taken 
as  adjudication  of  the  question  now  before 
us.  which  was  not  involved  in  that  case. 

We  think  that  the  testimony  was  compe- 
tent for  the  purpose  for  which  it  was  offered. 
Defendant  would  have  been  entitled,  how- 
ever, to  an  Instruction,  had  it  asked  one,  tell- 
ing the  jury  the  purpose,  and  the  only  pur- 
pose, for  which  such  testimony  could  be  con- 
sidered by  them,  viz.,  that  indicated  above. 

Complaint  Is  made  of  plaintiff's  main  In- 
struction, but  the  attack  thereupon  is  suffi- 
ciently disposed  of  by  what  is  said  above. 

We  perceive  no  reversible  error  in  the  rec- 


ord, and  It  follows  that  the  Judgment  should 
be  affirmed. 
It  is  so  ordered. 

♦REYNOLDS,    P.    J.,    and    BECKER,    J.. 
concur. 


LEAHY  et  al.  v.  LEMP.    (No.  15423.) 

(St  Louis  Court  of  Appeals.    Missouri.    June  3, 
1919.    Rehearing  Denied  June  27,  1919.) 

1.   Witnesses 

TION. 


«8=»270(2)  —  CBOflS-EXAMINA- 


In  attorney's  action  for  fees,  allowing,  cross- 
examination  of  defendant's  father  to  show  that 
plaintiff  had  never  requested  him  to  pay  a  fee 
until  case  was  concluded,  objected  to  as  being 
immaterial,  is  proper,  where  plaintiflf's  cross- 
examination  had  developed  fact  that  plaintiff 
had  not  sent  a  bill  to  defendant  until  after  a  dis- 
agreement with  defendant's  father. 

2.  Trial  ^=»62(2)— Rebuttal  Evidence— Ac- 
tion FOR  Attorney's  Pees. 

In  attorney's  action  for  fees,  where  it  devel- 
oped on  plaintiff's  cross-examination  that  he  was 
counsel  for  defendant's  father,  it  was  proper  to 
admit  testimony  in  rebuttal  concerning  nature 
and  extent  of  matters  which  he  handled  for  fa- 
ther. 

3.  Attorney  and  Client  «s»167(2>— Fees— 
Jury  Question. 

Conflicting  evidence  whether  plaintiff  attor- 
ney agreed  to  render  services  for  half  amount 
allowed  by  court  in  a  divorce  case,  or  was  en- 
titled to  a  reasonable  fee,  held  to  make  a  jury 
question. 

4.  Attorney  and  Client  ^=»166(1)— Fees- 
Presumption. 

That  plaintiff  attorney  did  legal  work  for 
defendant's  father  and  company  In  which  father 
was  interested  at  time  plaintiff  commenced  ren- 
dering services  for  defendant  held  not  to  create 
a  presumption  that  his  services  to  defendant 
were  gratuitous. 

5.  Attorney  and  Client  ^s»133— Fees— Iic- 
plied  Contract. 

Where  an  attorney  renders  services  at  cli- 
ent's request,  a  promise  to  pay  reasonable  value 
of  such  services  will  be  implied,  unless  there  is 
an  express  contract. 

6.  Attorney  and  Client  «s»138— Fees— Al- 
lowance BY  CouBi>— Additional  Comfen- 

BATION. 

Allowance  of  attorney's  fees  in  a  divorce  ac- 
tion of  which  amount  plaintiff  attorney  received 
one-half  does  not  preclude  him  from  recovering 
a  reasonable  compensation  minus  sum  received 
from  court  allowance. 

7.  Trial     «=»252(ia)  —  Instructions  —  Bvi- 

DENCE. 

In  attorney's  action  for  fees  where  defend- 
ant did  not  plead,  nor  evidence  show,  any  in- 
tention on  plaintiff's  part  to  act  gratuitously, 
and  relationship  between  parties  did  not  raise 
such  a  presumption,  there  was  no  error  in  an 
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instraction  which  did  not  predicate  right  to  re- 
covery on  plaintiflTs  intention  to  charge  for  his 
services. 

8.  Appeal  and  Ebbob  «=s>1053(2)— Habmxjess 
Ebbor— Statement  by  Plaintiff— Cube  by 
Instbuction. 
In    attorney's    action    for    fees,    plaintifTs 
statement  that  he  had  not  received  any  money 
paid  to  widow  of  an  attorney  associated  with 
him  does  not  constitute  reversible  error  because 
informing  jury   that   defendant  had  settled   a 
similar  claim,  where  court  ordered  jury  to  dis- 
regard the  testimony,  defendant  cross-examined 
plaintiff,   reserved  no  exception  to  court's  ac- 
tion, and  requested  no  further  action  until  fol- 
lowing day. 

Appeal  from  St.  Louis  Circuit  Court;  Wm. 
T.  Jones,  Judge. 
''Not  to  be  offldally  published." 

Action  by  John  S.  lieahy  and  others 
against  Lilian  H.  Lemp.  Judgment  for 
plaintiffs,  and  defendant  appeals.     Affirmed. 

O'Neill  Byan,  of  St  Louis,  for  appellant 
Chas.  P.  Williams,  of  St.  Louis,  for  re- 
spondents. 

ALLEN,  J.  The  petition  herein  alleges 
that  since  December  15,  1911,  plaintiffs  have 
been  engaged  In  the  practice  of  law  In  the 
city  of  St  Louis,  as  partners,  under  the  firm 
name  of  Leahy,  Saunders  &  Barth,  and  that 
plaintiff  Leahy  was,  at  all  the  times  men- 
tioned In  the  petition,  and  prior  to  the  forma- 
tion of  said  partnership,  engaged  in  the  prac- 
tice of  law  In  said  city. 

And  for  their  cause  of  action  plaintiffs 
aver  that  in  October,  1907,  plaintiff  Leahy, 
being  so  engaged  In  the  practice  of  law,  was 
consulted  by  the  defendant,  Lilian  H.  Lemp, 
"In  relation  to  the  conduct  of  her  husband, 
William  J.  Lemp,  Jr.,  In  reference  to  retain- 
ing the  custody  of  her  son  William";  that 
defendant  at  the  time  informed  Leahy  that 
she  had  previously  employed  Judge  Daniel 
Dillon,  then  a  practicing  lawyer  in  said  city. 
In  respect  to  the  matter  mentioned;  and 
that  she  requested  Leahy  to  become  asso- 
ciated with  and  to  co-operate  with  said  Dil- 
lon In  regard  to  the  ''differences"  then  exist- 
ing between  defendant  and  her  husband, 
with  reference  to  securing  alimony  for  de- 
fendant and  the  custody  of  the  only  child  of 
defendant  and  her  husband.  It  is  averred 
that  Leahy  accepted  the  employment,  and 
pursuant  thereto  had  .many  consultations 
with  defendant  and  with  her  father  and  oth- 
er persons  In  reference  to  said  matters;  that 
these  conferences  began  In  October,  1907,  and 
continued  at  various  Intervals  until  May, 
1913;  that  in  February,  1908,  defendant's 
husband  instituted  a  habeas  corpus  proceed- 
ing against  defendant  In  the  St  Louis  Court 
of  Appeals  to  secure  the  custody  of  said 
child ;   that  Tweahy  co-operated  with  said  Dil- 


lon in  protecting  defendant's  rights  in  said 
proceeding,  and  succeeded  in,  "reaching  an 
arrangement"  whereby  defendant's  husband 
began  to  pay,  at  regular  intervals,  money  for 
the  maintenance  of  defendant  and  her  child, 
and  succeeded  in  having  the  child  remain  in 
defendant's  custody;  that  Leahy,  co-operat- 
ing with  Dillon,  then  prepared  for  defendant 
a  petition  for  divorce  against  her  husband, 
and  filed  the  same  in  the  circuit  court  of  the 
city  of  St  Louis  on  March  8,  1908;  that 
thereafter  Leahy,  co-operating  with  Dillon, 
prepared  the  divorce  case  for  trial,  tool^  dep- 
ositions in  various  places,  had  many  con- 
ferences, consultations,  and  interviews,  filed 
various  motions  in  the  proceeding,  and  made 
trips  with  defendant's  father  to  certain  cit- 
ies, in  aid  of  defendant's  said  suit,  co-oper- 
ated with  Dillon  in  the  trial  of  said  cause, 
and  examined  and  cross-examined  many  wit- 
nesses therein;  that  defendant's  husband, 
defendant  In  said  divorce  suit,  filed  an  an- 
swer therein  together  with  a  cross-bill  pray- 
ing for  a  divorce  from  this  defendant,  plain- 
tiff therein,  and  that  he  be  awarded  the  ab- 
solute custody  of  the  child;  and  that  the 
trial  of  the  divorce  suit  consumed  a  period  of 
about  eight  days. 

It  is  further  averred  that  as  a  result  of  the 
trial  in  the  circuit  court  defendant  herein 
obtained  a  decree  of  divorce  from  her  hus- 
band and  a  Judgment  for  alimony  In  the  sum 
of  $6,000  per  year,  payable  in  quarterly  in- 
stallments, with  the  custody  of  her  child: 
that,  being  dissatisfied  with  the  allowance  of 
alimony,  the  defendant  herein  directed  plain- 
tiff Leahy  and  said  Dillon  to  appeal  the 
cause  to  the  Supreme  Court  of  this  state, 
and  that  they  thereupon  "took  the  necessary 
steps  and  prepared  all  the  necessary  papers 
for  said  appeal,"  including  a  bill  of  excep- 
tions covering  about  nine  hundred  printed 
pages ;  that  pending  that  appeal  the  defend- 
ant herein,  contrary  to  the  advice  of  her  said 
counsel,  declined  and  refused  to  permit  the 
father,  said  Wm.  J.  Lemp,  Jr.,  to  see  the 
child;  that  the  said  divorce  decree  of  the 
circuit  court  provided  that  the  father  should 
have  the  companionship  of  the  child  at  cer- 
tain Intervals,  but  when  this  defendant  re- 
fused to  comply  with  that  portion  of  the  de- 
cree the  father  had  a  citation  Issued  direct- 
Ing  her  to  appear  and  show  cause.  If  any  she 
had,  why  she  should  not  be  punished  for  con- 
tempt; that  plaintiff  Leahy  co-operated  with 
Dillon  In  representing  this  defendant  at  that 
hearing,  pr^ared  argument  and  authorities 
In  support  of  her  contention,  and  finally  suc- 
ceeded In  "making  an  arrangement"  whereby 
defendant  was  not  punished  for  contempt, 
and  succeeded  In  Inducing  her  to  permit  the 
father  to  see  the  child. 

It  Is  further  averred  that  upon  the  said 
appeal  to  the  Supreme  Court  the  cause  was 
assigned  to  division  No.  1  of  that  court  and 
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set  for  argnment  in  April,  1912;  that  prior 
to  the  argument  thereof  plaintiffs,  composing 
said  firm  of  Leahy,  Saunders  &  Barth, 
and  the  said  Dillon,  prepared  a*  statement, 
brief,  and  argument,  and  subsequently  pre- 
pared a  reply  argument  therein ;  that  the  case 
was  orally  argued  in  said  division  No.  1  of  the 
Supreme  Court  by  Judge  Wm.  C.  Marshall, 
who  had  been  retained  therein  at  the  express 
Instance  and  request  of  this  defendant,  and 
by  Judge  Dillon  and  plaintiff  Leahy,  in  be- 
half of  this  defendant ;  that  in  said  division 
No.  1  of  the  Supreme  Court  a  "decision"  was 
rendered  in  the  cause  on  November  30,  1912, 
"the  four  judges  of  said  division  No.  1  divid- 
ing equally,"  and  the  cause  was  thereupon 
transferred  to  the  court  en  banc,  where  it 
was  set  for  hearing  and  was  again  orally 
argued  by  said  Marshall  and  plaintiff  Leahy 
for  the  defendant  herein;  that  prior  to  the 
argument  of  the  cause  en  banc  an  additional 
brief  was  filed  in  behalf  of  said  Wm.  J. 
I^mp,  Jr.,  and  counsel  for  this  defendant 
prepared  and  filed  a  reply  brief. 

It  is  further  averred  that  the  Supreme 
Court  en  banc,  on  May  15,  1913  (249  Mo.  295, 
155  S.  W.  1057,  Ann.  Oas.  1914D,  307),  ren- 
dered a  decision  in  the  cause,  reversing  the 
judgment  of  the  circuit  court  and  awarding 
the  plaintiff  therein,  defendant  In  this  pro- 
ceeding, gross  alimony  in  the  sum  of  $100,000 
and  also  the  custody  of  the  said  child,  sub- 
ject to  the  right  of  the  father  to  see  the  child 
at  stated  periods;  and  that  said  gross  alimo- 
ny of  $100,000  has  been  paid  to  this  de- 
fendant. 

It  is  further  averred  that  plaintiff  Leahy 
and  the  said  firm  of  Leahy,  Saunders  & 
Barth,  in  rendering  the  services  aforesaid, 
spent  parts  of  many  months,  and  that  the 
services  were  long  continued  and  exacting  in 
character;  that  the  reasonable  value  thereof 
is  the  sum  of  $6,500 ;  that  they  desire  to  give 
defendant  credit  for  the  sum  of  $1,500,  being 
the  amount  paid  to  plaintiff  Leahy  under  an 
order  of  the  circuit  court  in  the  divorce  pro- 
ceeding awarding  counsel  fees  to  Dillon  and 
Leahy  in  the  sum  of  $3,000,  which  amount 
was  paid  by  said  Wm.  J.  Lemp,  Jr.,  under 
*  said  court  order,  and  was  divided  equally 
between  Dillon  and  T^eahy. 

It  is  further  alleged  that  plaintiff  Leahy  and 
the  firm  of  Leahy,  Saunders  &  Barth  expend- 
ed certain  sums  for  expenses  in  the  course  of 
the  entire  proceeding  mentioned,  the  alleged 
items  thereof  totaling  $200.04;  that  on  May 
27,  1913,  they  made  demand  upon  defendant 
for  the  sum  of  $5,000  and  the  expenses  afore- 
said. And  it  is  alleged  that  all  of  the  interest 
of  plaintiff  Leahy  in  and  to  the  said  demand 
has  been  assigned  to  said  firm  of  Leahy, 
Saunders  &  Barth,  plaintiffs  herein. 

Judgment  is  prayed  for  the  sum  of  $5,200.- 
04,  with  interest  from  May  27,  1913. 

The  answer,  after  admitting  the  copartner- 
ship of  plaintiffs,  denies  all  the  other  allega- 


tions of  the  petition.  It  then  alleges  that  de- 
fendant, having  marital  difllculties  which  in- 
volved the  custody  of  her  child  and  the  main- 
tenance and  support  of  herself  and  said  dilld, 
employed  said  Dillon  "and  later  associated 
with  him  as  her  counsel  the  plaintiff  John  S. 
ticahy" ;  that  Leahy  agreed  to  accept  in  pay- 
ment for  all  of  his  services  one-half  of  sudi 
sum  as  he  and  Dillon  might  receive  through 
allowances  made  by  the  court,  to  be  paid  by 
defendant's  husband  as  counsel  fees,  in  the 
event  that  she  was  obliged  to  bring  a  suit  for 
divorce.  It  is  alleged  that  such  suit  became 
necessary  and  was  brought  'for  her  by  Dillon 
and  Leahy;  that  the  sum  of  $3,000  was  al- 
lowed by  the  court  for  counsel  fees  for  the 
plaintiff  therein,  this  defendant,  of  which 
sum  Leahy  received  one-half,  or  $1,500,  paid 
by  the  defendant  in  the  divorce  proceeding; 
that  further  applications  were  made  to  the 
trial  court  by  Dillon  and  plaintiff  Leahy  for 
allowances  for  fees,  but  were  denied  by  the 
court ;  that  when  the  cause  was  in  division 
No.  1  of  the  Supreme  Court,  on  appeal,  an  ad- 
ditional allowance  of  $5,000  was  made  for 
plaintiff  therein,  this  defendant;  and,  al- 
though plaintiff  Leahy  movet  for  an  allow- 
ance when  the  case  was  in  the  Supreme  Court 
en  banc,  no  allowance  was  made.  Defendant 
avers  that  she  made  no  arrangement  of  any 
kind  with  plaintiffs,  constituting  the  firm  of 
Leahy,  Saunders  &  Barth,  to  act  as  her  coun- 
sel; that  the  only  one  of  plaintiffs  whom 
she  employed  was  plaintiff  I^eahy,  and  his 
employment  by  her  was  under  the'  circum- 
stances and  upon  the  conditions  set  forth  in 
the  answer.  Further  answering,  defendant 
says  that  all  services  rendered  to  her  have 
been  fully  paid  and  satisfied ;  that  before  the 
filing  of  the  divorce  suit  she  asked  plaintiff 
Leahy  for  a  statement  of  expenses  incurred 
by  him  on  her  "account,  but  he  did  not  give 
her  such  statement ;  and  that  she  only  learn- 
ed through  plaintiff's  petition  the  amount  - 
claimed  on  that  account.  Defendant  says  that 
she  "makes  no  question"  as  to  the  items  to- 
taling $200.04  set  forth  in  the  petition,  and 
admits  that  she  is  indebted  to  plaintiff  Leahy 
for  said  sum  or  to  the  plaintiff  firm  if  plain- 
tiff Leahy  has  assigned  said  account  thereto. 

The  trial,  before  the  court  and  a  jury,  re- 
sulted in  a  verdict  in  plaintiff's  favor  for 
$3,200.04,  with  interest  on  $3,000  at  6  per 
cent,  per  annum  from  May  27,  1913,  making 
the  total  verdict  $3,642.54.  From  a  Judgment 
entered  upon  this  verdict  defendant  prose- 
cutes the  appeal  before  us. 

Plaintiff  Leahy  testified  that  prior  to  1906 
he  knew  defendant's  father,  A.  H.  Handlan; 
that  in  November,  1906,  while  at  lunch  with 
Mr.  Handlan,  the  latter  told  him  that  Mr. 
Lemp,  husband  of  the  defendant  herein,  had 
left  home,  permanently,  as  Handlan  feared; 
that  he  (Handlan)  was  trying  to  effect  a  rec- 
onciliation and,  if  necessary,  wanted  Leahy 
to  go  with  him  to  Judge  Dillon  whom  Hand- 
lan had  retained  for  his  daughter ;  that  per- 
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baps  in. March,  1007,  the  witness  discussed 
the  matter  with  Mrs.  Lamp,  and  **they"  want- 
ed him  "in  the  case" ;  that  he  said  he  would 
go  in,  if  agreeable  to  Judge  Dillon ;  and  that 
Inter  Handlan  said  that  he  had  seen  Judge 
Dillon  and  that  it  was  agreeable  to  the  latter, 
whereupon  the  witness  called  upon  Dillon, 
who  confirmed  this.  The  witness  testified 
that  in  March  or  April,  1907,  the  defendant 
came  to  his  office  with  her  father  to  see  him, 
at  which  time  Judge  Dillon  was  present, 
"and  the  whole  matter  was  gone  over" ;  that 
he  then  had  many  interviews  with  defendant 
and  her  father,  interviews  with  more  than 
00  prospective  witnesses,  and  interviews  with 
counsel  for  defendant's  husband  and  with 
others.  He  testified  concerning  the  habeas 
corpus  proceeding  referred  to  in  the  petition, 
and  to  his  services  rendered  in  that  connec- 
tion, as  well  as  to  services  rendered  in  an  at- 
tempt to  make  arrangements  with  counsel 
representing  defendant's  husband  in  regard 
to  the  custody  of  the  child.  He  further  tes- 
tified as  to  services  in  the  divorce  proceeding, 
and  various  exhibits  were  introduced,  in- 
cluding the  original  petition,  amended  peti- 
tions, and  various  motions.  He  further  testi- 
fied as  to  his  services  in  attending  the  taking 
of  depositions^  the  case,  the  making  of  va- 
rious trips  in  connection  therewith,  and  stat- 
ed that  he  had  written  some  200  letters  and 
received  108  in  the  course  of  his  correspond- 
ence in  regard  to  the  matter,  and  that  he  had 
talked  to  more  than  60  persons  preliminary 
to  the  trial  and  examined  or  cross-examined 
more  than  30  at  the  trial,  testifying  further 
as  to  what  took  place  at  the  trial. 

The  record  shows  that  in  that  proceeding 
the  trial  court,  then  presided  over  by  Judge 
Hitchcock,  rendered  a  decree  in  favor  of  the 
plaintiff  therein,  defendant  here,  awarding 
her  the  custody  of  the  child,  giving  the  fa- 
ther the  right  to  see  the  child  at  certain 
times,  and  $6,000  per  year  as  alimony;  that 
counsel  for  this  defendant  then*  contended 
that  Mr.  Lemp  be  required  to  give  security 
for  the  payment  of  such  alimony,  whereupon 
the  decree  was  modified  to  the  extent  of  re- 
quiring him  to  give  a  bond  in  the  sum  of 
130,000;  that,  at  the  instance  of  this  defend- 
ant, the  cause  was  appealed  to  the  Supreme 
Court  and  assigned  to  division  No.  1  thereof, 
with  the  result  stated  in  the  petition;  and 
that  upon  the  subsequent  hearing  of  the 
cause  in  the  Supreme  Court  en  banc  plaintiff 
therein,  defendant  here,  was  awarded  ali- 
mony in  gross  fn  the  sum  of  $100,000. 

Plaintiff  Leahy  further  testified,  on  direct 
examination,  as  to  services  rendered  by  him 
and  Dillon  in  respect  to  a  motion  for  a  new 
trial  in  behalf  of  this  defendant  in  the  cir- 
cuit court,  and  upon  the  appeal  of  the  cause 
in  her  behalf  to  the  Supreme  Court,  the  em- 
ployment of  special  counsel.  Judge  Wm.  C. 
MarshHU,  at  the  instance  of  this  defendant, 
and  concerning  the  briefing  and  argument  of 
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the  case. in  the  hearings  thereof  before  the 
Supreme  Court 

The  record  further  shows  that  soon  after 
the  institution  of  the  divorce  suit,  to  wit,  on 
June  8,  1908,  the  trial  court,  Judge  Kinsey 
then  presiding,  upon  motion  of  the  plaintiff 
therein,  through  her  counsel,  entered  an  or- 
der allowing  plaintiff's  counsel  the  sum  of 
$3,000  for  attorney's  fees,  which  was  paid  by 
the  defendant  therein,  and  of  which  plain- 
tiff Leahy  received  one-half,  or  $1,500.  At 
the  time  of  the  entry  of  the  decree  in  the 
circuit  court,  Dillon  and  Leahy  sought  to 
have  a  further  allowance  made  for  counsel 
fees;  but  Judge  Hitchcock  refused  to  make 
such  allowance.  And  it  further  appears  that 
the  effort  of  Leahy  and  Dillon  to  obtain  a 
further  allowance  of  counsel  fees  by  the  Su- 
preme Ccrart  ultimately  proved  unsuccessful. 

On .  cross-examination  plaintiff  Leahy  tes- 
tified that  prior  to  his  employment  he  had 
**no  speaking  acquaintance  with  Mrs.  Lemp"; 
that  for  many  years  he  had  known  Mr.  Hand- 
lan, that  their  relations  had  been  friendly 
and  cordial,  but  not  intimate;  that  he  had 
been  attorney  for  Handlan  and  the  latter's 
company;  but  that  the  relations  between  him 
and  Handlan  were  ''sharply  broken"  in  May, 
1913,  after  a  decision  had  been,  reached  by 
the  Supreme  Court  en  banc,  In  the  mean- 
time, Judge  Dillon  had  died,  and  the  witness 
testified  this  break  with  Handlan  occurred 
"after  Judge  Dillon's  widow  had  made  her 
demand." 

On  redirect  examination  Leahy  testified 
more  fully  as  to  this  break  with  Handlan, 
showing  that  it  arose  out  of  the  attitude  of 
the  witness  toward  the  claim  made  in  behalf 
of  Dillon's  widow  for  further  compensation 
claimed  to  be  due  from  the  defendant  on  ac- 
count of  Dillon's  services.  Certain  letters 
passing  between  plaintiff  Leahy  and  counsel 
for  defendant  were  introduced  and  appear 
as  exhibits  in  the  record,  but  it  is  unneces- 
sary to  notice  them  here. 

In  behalf  of  plaintiffs,  four  lawyers  were 
called  to  testify  as  to  the  value  of  the  serv- 
ices for  which  a  recovery  is  sought  Their 
testimony  tends  to  show  that  the  total  serv- 
ices rendered  were  reasonably  worth  from 
$10,000  to  $12,000.  And  the  evidence  shows 
that  the  daim  in  suit  was  assigned  to  the 
plaintiff  firm  which  was  organized  in  1911. 

For  defendant,  Handlan  testified  that  when 
Leahy  was  employed  in  Mrs.  Lemp's  matters 
he  agreed  "to  take  the  case  on  court's  allow- 
ances," i.  e.  agreed  to  become  associated  with 
Judge  Dillon  in  the  matter,  and  to  take  as 
his  compensation  one-half  of  whatever  al- 
lowance of  counsel  fees  might  be  made  in  be- 
half of  Mrs.  Lemp  by  ttie  court  And  touch- 
ing this  matter  he  said  that  after  the  deci- 
sion in  the  case  by  the  Supreme  Court  en 
banc  Leahy  said  that  he  never  expected  to 
ask  defendant  for  another  cent 

The  defendant,  as  a  witness  in  her  own  be- 
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half,  testified  that  when  Leahy  was  brought 
In  as  counsel  he  went  to  see  Judge  Dillon  as 
to  fees,  and  upon  his  return  she  asked  him 
if  he  had  arranged  the  matter  with  Dillon, 
whereupon  he  said,  "Yes,  both  to  go  half  on 
the  court's  allowances,**  jind  that  after  that 
nothing  further  was  said  about  the  matter. 

It  is  unnecessary  to  state  in  detail  the  fur- 
ther testimony  adduced  in  defendant's  behalf. 

In  rebuttal  plaintiff  Leahy  testified  that 
he  had  no  arrangement  with  Handlan  or 
with  the  defendant  that  he  would  enter  the 
divorce  case  for  one-half  of  what  the  court 
might  allow  as  counsel  fees;  and  that  he  did 
not  tell  defendant,  after  seeing  Judge  Dillon, 
that  he  had  arranged  to  take  one-half  of  the 
court  allowance  as  his  fee. 

As  to  his  professional  detQings  with  Hand- 
lan prior  to  his  employment  in  defendant's 
matters,  he  testified,  over  defendant's  ob- 
jections, that  he  "had  one  matter"  of  Hand- 
lan's  company  prior  to  1907,  and  "one  each 
for  Mr.  Handlan  and  his  son  E.  W.";  and 
that  these  were  all  small  matters. 

[1]  I.  It  is  argued  that  reversible  error  was 
committed  in  admitting,  over  the  objections 
of  defendant,  testimony  that  plaintiff  Leahy, 
in  transacting  business  for  Handlan,  had  nev- 
er made  a  demand  upon  the  latter  for  a  fee 
"until  the  case,  was  concluded.*'  This  oc- 
curred during  the  cross-examination  of  Hand- 
lan, defendant's  witness;  and  the  testimony 
was  objected  to  as  being  immaterial.  We 
think  it  clear  that  there  was  no  reversible 
error  in  admitting  the  testimony  over  this 
objection.  It  was  within  the  limits  of  prop- 
er cross-examination,  in  view  of  the  fact  that 
defendant's  counsel,  on  cross-examination  of 
Leahy,  had  brought  out,  with  some  promi- 
nence, the  fact  that  the  latter  had  never  sent 
a  bill  or  requested  payment,  from  defendant 
prior  to  the  breaking  off  of  relations  between 
Leahy  and  Handlan. 

[2]  Complaint  is  made  also  as  to  the  ad- 
mission of  the  testimony  of  Leahy;  in  re- 
buttal, concerning  the  legal  matters  which  he 
had  handled  for  Handlan's  company  and  for 
Handlan  and  his  son,  over  defendant's  ob- 
jection. There  was  no  prejudicial  error,  we 
think,  in  this,  in  view  of  the  evidence  which 
had  been  previously  adduced.  It  was  devel- 
oped by  testimony  of  Leahy,  on  cross-exami- 
nation by  defendant's  counsel,  that  at  the 
time  of  the  employment  here  in  question 
Leahy  was  not  only  on  quite  friendly  terms 
with  Handlan,  defendant's  father,  but  was 
counsel  for  the  latter  and  for  his  company 
as  well.  This  matter  having  been  thus  de- 
veloped before  the  jury,  the  court  was  war- 
ranted in  allowing  plaintiff  Leahy  to  state 
more  precisely  the  nature  and  extent  of  his 
professional  relations  with  defendant's  fa- 
ther. 

[3-5]  II.  It  is  argued  for  appellant  that  the 
trial  court  erred  in  refusing  to  peremptorily 
direct  a  verdict  for  defendant    This  assign- 


ment of  error  requires  no  lengthy  discussion. 
Assuming  the  truth  of  the  testimony  adduced 
by  plaintiffs,  the  case,  we  think,  was  clearly 
one  for  the  jury,  whose  province  and  duty 
it  was  to  resolve  the  direct  conflict  appear- 
ing in' the  evidence  regarding  what  occurred 
at  the  time  of  Leahy's  employment.  Though 
it  be  true  that  Leahy  and  Handlan  were 
friends,  and  that  Leahy  represented  Handlan 
and  the  latter's  company  in  certain  legal  mat- 
ters, no  such  relation  appeared  between  them 
or  between  Leahy  and  this  defendant  as  to ' 
take  the  case  out  of  the  general  rule  applica- 
ble where  services  are  rendered  at  one's  in- 
stance and  request  The  circumstances  were 
not  such  as  to  afford  a  presumption  that  the 
services  were  gratuitous,  as  where  a  family 
relation,  or  other  peculiar  relation,  exists  be- 
tween the  parties.  Consequently  cases  an- 
nouncing the  doctrine  applicable  where  any 
such  relation  exists  are  not  here  in  point. 

The  defendant  by  her  answer  admits  the 
employment  of  Leahy.  And  she  does  not 
plead  that  the  services  were  intended  as  a 
gratuity;  on  the  contrary,  she  avers  that 
Leahy  agreed  to  perform  the  services,  in  con- 
junction with  Judge  Dillon,  in  consideration 
of  one-half  of  the  counsel  fees  that  might  be 
allowed  by  the  court  This  was  the  real  is- 
sue in  the  case.  And  unless  the  jury  believed 
that  Leahy  took  the  employment  upon  a  spe- 
cial contract  whereby  he  agreed  to  look  for 
his  compensation  alone  to  the  allowance 
made  by  the  court,  plaintiffs  were  entitled 
to  recover  the  reasonable  value  of  such  serv- 
IceSt  less  the  amount  received  by  Leahy  by 
court  allowance;  since  under  such  circum- 
stances the  law  will  imply  a  promise  on  the 
part  of  defendant  to  make  reasonable  com- 
pensation foi;  the  services  rendered  at  her 
request 

[6]  III.  It  is  argued  that  the  court  erred 
in  refusing  an  instruction  offered  by  defend- 
ant to  the  effect  that  plaintiffs  could  in  no 
event  recover  for  any  services  rendered  in 
the  circuit  court  in  the  divorce  proceeding. 
This  argument  proceeds  upon  the  theory  that 
the  order  made  by  Judge  Kinsey  on  June  8, 
1908,  making  an  allowance  of  $3,000  for  coun- 
sel fees  for  plaintiff  in  that  proceeding, 
''was  conclusive  as  to  compensation  for  serv- 
ices in  the  circuit  court."  We  perceive  no 
merit  in  this  contention.  It  is  true  that  the 
court,  through  Judge  Hitchcock,  subsequently 
refused  to  make  any  further  allowance  of 
counsel  fees  in  the  case;  but  neither  does 
the  making  of  the  allowance  by  Judge  Kin- 
sey, nor  the  refusal  of  Judge  Hitchcock  to 
make  a  further  allowance,  affect  the  right  of 
recovery  herein  for  the  reasonable  value  of 
the  services  rendered,  in  excess  of  the  amount 
received  by  Leahy  by  way  of  allowance.  The 
order  of  June  8,  1906,  could,  at  most,  mean 
no  more  than  that  the  court  fixed  this  amount 
as  being  a  reasonable  allowance  to  the  wife 
for  counsel  fees  in  the  proceeding  in  that 
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court  And  It  does  not  follow  that  tbls  de- 
fendant  was  at  liberty  to  employ  as  many 
counsel  as  she  chose  and  require  them  to 
accept  a  part  of  the  fees  thus  allowed,  as 
total  compensation,  unless  Indeed  there  was 
an  agreement  to  that  effect. 

[7]  IV.  Appellant  further  contends  that 
the  court  erred  In  giving  plaintiffs*  instruc- 
tion A.  This  instruction,  in  substance,  au- 
thorized a  recovery  if  the  jury  found  that 
Leahy  was  employed  by.  the  defendant  and 
rendered  the  services  in  question,  that  the 
services  were  worth  more  than  $1,500,  and 
that  the  claim  was  assigned  to  plaintiffs,  un- 
less they  found  that  at  the  time  of  the  em- 
ployment it  was  understood  between  Leahy 
and  defendant,  or  the  tetter's  father  for  her, 
that  Leahy  and  Dillon  should  receive  as  their 
compensation  only  such  amount  or  amounts 
as  might  be  allowed  as  counsel  fe^s  in  the 
divorce  proceeding.  The  attack  upon  the 
instruction  is  that  it  erroneously  authorized 
a  recovery  upon  the  finding  of  the  facts  men- 
tioned above,  *'irrespective  of  whether  there 
was  or  was  not  an  intention  to  charge  for 
such  services."  The  argument  thus  advanced 
is  virtually  disposed  of  by  what  we  have 
said  above.  There  is  nothing  in  the  case  evi- 
dencing any  intention  on  the  part  of  Leahy 
not  to  charge  for  his  services;  and,  as  said 
above,  defendant  does  not  so  plead.  Further* 
more,  there  was  no  such  relationship  between 
the  parties  as  to  take  the  case  out  of  the 
general  rule  that  where  services  are  render- 
ed to  another  at  his  special  instance  and  re< 
quest,  without  a  special  contract  as  to  com- 
pensation, the  law  will  imply  a  promise  to 
pay  the  reasonable  value  thereof.  In  cases 
where,  by  reason  of  the  existence  of  a  family 
relation  between  the  parties,  or  otherwise, 
there  is  a  presumption,  prima  facie,  that  serv- 
ices are  gratuitous,  the  question  of  Intention 
may  become  quite  material;  for  it  then  de- 
volves upon  the  claimant  to  show  either  an 
express  contract  for  compensation,  or  facts 
from  which  such  a  contract  may  be  properly 
inferred.  See  Hyde  v.  Honiter,  175  Mo.  App. 
583,  158  S.  W.  83,  and  authorities  there  cited. 
But  the  case  before  us  is  not  one  of  that 
character.  Under  the  pleadings  and  the  facts 
of  the  case,  the  defense  necessarily  rested 
upon  the  special  contract  alleged  In  the  an- 
swer and  which  the  evidence  for  defendant 
tended  to  support.  But  defendant's  evidence 
on  this  issue  was  directly  controverted  by 
that  for  plaintiffs,  and  hence  the  question 
became  one  for  the  Jury. 

What  we  have  said  in  this  connection  suf- 
ficiently disposes  of  questions  raised  as  to  the 
refusal  of  defendant's  Instructions  Nos.  3, 
4,  7,  and  8. 

[81  V.  Handlan,  in  his  testimony,  referred 
to  Leahy  and  Dillon  as  being  partners. 
Near  the  close  of  the  direct  examination  of 
plaintiff  Leahy  in  rebuttal,  the  witness  was 
questioned  further  by  plaintiffs*  counsel  in 


regard  to  his  break  with  Handlan  mentioned 
above,  which  occurred  because  of  an  accu- 
sation made  by  Handlan,  occasioned  by 
Leahy*s  attitude  in  regard  to  the  "Dillon 
claim."    In  this  connection  the  witness  said: 

"I  want  to  say  in  that  connection  that  there 
has  been  testimony  here  that  Judge  Dillon  and  I 
were  partners — we  were  not  copartners,  and  I 
have  not  received  any  of  the  money  paid  to  his 
widow  by  Mrs.  Lamp,  nor  have  I  demanded 
any." 

Defendant's  counsel  asked  that  this  be 
stricken  out  and  that  the  jury  be  instructed 
to  disregard  it.  The  court  allowed  the  state- 
ment that  Leahy  and  Dillon  were  not  co- 
partners to  stand,  but  struck  out  the  remain- 
der of  the  statement  of  the  witness  and 
asked  the  Jury  to  disregard  it.  Defendant's 
counsel  made  no  further  request  at  the  time, 
no^  saved  any  exceptions,  but  proceeded 
thereupon  to  cross-examine  the  witness.  At 
ithe  conclusion  of  that  cross-examination, 
which  concluded  the  testimony  in  the  case, 
the  court  adjourned  for  the  day.  On  the 
following  morning  defendant's  counsel  filed 
a  written  motion  to  discharge  the  Jury  and 
continue  the  case  upon  the  ground  that  the 
said  statement  of  Leahy  was  "unfair,  improp- 
er, and  highly  prejudicial,"  since  it  had  the 
effect  of  informing  the  Jury  that  the  defend- 
ant had  settled  the  claim  made  upon  her  in 
behalf  of  the  Dillon  estate,  based  upon  serv- 
ices rendered  by  Judge  Dillon  in  the  divorce 
proceeding  in  conjunction  with  plaintiff 
Leahy. 

This  matter  Is  now  pressed  upon  us  as  a 
ground  for  the  reversal  of  the  Judgment.  We 
appreciate  the  fact  that  cases  may  and  do 
arise  where  it  is  apparent  upon  the  record 
that  the  prejudicial  effect  upon  the  Jury  of 
incompetent  testimony,  or  improper  state- 
ments made  In  their  presence,  is  not  removed 
or  cured  by  striking  out  such  testimony  or 
statements  and  ,directing  the  Jury  to  dis- 
regard the  same  (see  Hawman  v.  McLean,  130 
Mo.  App.  429,  122  S.  W.  1094;  Meyer  v.  Lew- 
Is,  43  Mo.  App.  417);  though  much  must,  Of 
necessity,  be  left  to  the  sound  discretion  of 
the  trial  court  in  such  matters.  In  the  in- 
stant case,  however,  It  seems  quite  clear  that 
since  defendant,  at  the  time,  rested  content 
with  the  action  of  the  court  in  striking  out 
and  withdrawing  from  the  Jury  the'  objec- 
tionable part  of  the  statement  in  question,  at 
defendant's  request,  and  did  not  then  re- 
quest the  court  to  take  any  further  action  in 
the  matter,  but  proceeded,  through  counsel, 
to  cross-examine  the  witness,  reversible  error 
cannot  be  predicated  upon  what  then  took 
place.  Indeed,  as  to  the  court's  action  at 
that  time  there  Is  no  exception  before  us; 
and,  under  all  of  the  circumstances  present, 
we  cannot  with  propriety  hold  that  the  trial 
court  abused  its  discretion  In  refusing,  on  de- 
fendant's belated  motion,  to  dischai'ge  the 
Jury  and  continue  the  case. 
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We  perceive  no  reversible  error  In  the 
record,  and  the  judgment  is  accordingly  af- 
fii*ined. 

REYNOLDS,  P.  J.,  and  BECKER,  J.,  con- 
cur. 


ELLIOTT  V.  UNITED  RYS.  CO.  OF  ST. 
LOUIS.     (No.  15472.) 

(St.  Louis  Court  of  Appeals.  Missouri.  May 
6,  1919.     Rehearing  Denied  May  22,  1919.) 

1.  Carbiebs  <S=»318(8)  —  Cabbiage  of  Pas- 
SENGEBS— Injuries— Peima  Facie  Case. 

In  an  action  against  a  street  railway  for 
injuries  to  an  intending  passenger  while  at- 
tempting to  board  a  car  at  other  than  regular 
stopping  place,  evidence  hdd  sufficient  to  estab- 
lish a  prima  facie  case  for  plaintiff. 

2.  Carbiebs  €=»328(2)  —  Cabriage  of  Pas- 
SENGERs— Injuries— Negligence. 

'  Where  a  street  car  is  temporarily  stopped 
at  a  place  other  than  a  regular  stopping  place, 
and  not  to  receive  or  discharge  passengers,  if 
one  attempts  to  get  on  or  off  and  is  injured  by 
the  starting  of  the  car  the  company  cannot  be 
charged  with  negligence,  unless  the  conductor 
or  motorman  knew,  or  had  reason  to  know,  that 
an  attempt  to  get  on  or  off  was  being  made. 

3.  Carriers  €=»287(5)  —  Carriage  of  Pas- 
sengers —  Injuries  —  Duty  of  Men  in 
Charge. 

If  a  street  car  was  allowed  to  stand  at  a 
point  to  receive  passengers,  and  a  number  of 
persons,  including  plaintiff,  were  entering,  it 
was  the  duty  of  those  in  charge  of  the  car  to 
ascertain  that  all  such  persons  were  in  a  place 
of  safety  before  starting  the  car. 


<5=»156(2) 


Demurrer  to  Evi- 


4.  Trial 
dence. 
Testimony  of  witnesses  for  defendant  is  not 
of  influence  in  passing  on  defendant's  demurrer 
to  plaintiff's  evidence,  but  was  merely  for  the 
consideration  of  the  jury. 

Appeal  from  St.  Louis  Circuit  Court; 
Rhodes  B,  Cave,  Judge. 

Action  by  Minerva  N.  Elliott  against  the 
United  Railways  Company  of  St.  Louis. 
From  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

T.  E,  Francis,  R.  E.  Blodgett,  and  Chaun- 
cey  H.  Clarke,  all  of  St.  Louis,  for  appellant 

A.  R.  Taylor  and  Howard  Taylor,  both  of 
St.  Louis,  for  respondent 

ALLEN,  J.  This  is  an  action  for  personal 
injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negligence  of  the  de- 
fendant while  plaintiff  was  attempting  to 
take  passage  upon  a  street  car  operated  by 
the  defendant  in  the  city  of  St.  Louis.  The 
trial,  before  the  court  and  a  jury,  resulted  in 
a  verdict  and  judgment  for  plaintiff  in  the 


sum  of  $3,000,  and  the  case  is  here  on  de- 
fondant's  appeaL 

The  petition,  after  charging  that  defendant 
is  a  common  carrier  of  passengers  for  hire 
by  street  railway,  alleges  that  on  December 
26,  1914,  the  defendant's  servants  in  charge 
of  an  east-bound  street  car  on  Delmar  avenue 
stopped  the  same  near  and  west  of  the  west 
crossing  of  Delmar  and  Hamilton  avenues.  In 
the  city  of  St.  Louis,  for  the  purpose  of  re- 
ceiving persons,  Including  plaintiff,  as  pas- 
sengers thereupon;  that  while  the  car  was 
so  stopped  for  said  purpose,  plaintiff  pro- 
ceeded to  get  upon  it  as  a  passenger,  the  door 
of  the  rear  platform  thereof  being  open  to 
enable  passengers  to  board  the  car;  and  that 
while  plaintiff  was  in  the  act  of  stepping  up- 
on the  step  of  the  car,  for  the  purpose  of  en- 
tering it  and  becoming  a  passenger  thereon, 
and  before  she  had  reasonable  time  and 
opportunity  to  do  so,  defendant's  servants  in 
charge  of  the  car  negligently  caused  and 
permitted  it  to  start  into  motion,  causing  the 
car  door  to  close  upon  the  hand  and  arm 
of  plaintiff's  son,  who  was  in  the  act  of  step- 
ping upon  the  step  of  the  car  to  become  a 
passenger  thereon,  whereby  plaintiff's  son 
was  caused  to  fall  against  plaintiff,  and  '^by* 
the  motion  of  said  car  and  being  so  struck 
by,  her  son  in  his  fall,  the  plaintiff  was 
thrown  and  caused  to  fall  from  said  car  to 
the  street,"  whereby  she  was  injured,  as  de- 
scribed in  the  petition. 

The  answer  is  a  general  denial. 

Delmar  avenue  extends  east  and  west  and 
is  intersected  by  Hamilton  avenue,  extending 
north  and  south.  On  Delmar  avenue  the  de- 
fendant, at  the  time  involved,  maintained 
double  car  tracks  upon  which  It  operated 
street  cars  for  the  conveyance  of  passengers 
for  hire  as  a  common  carrier.  Plaintiff  tes- 
tified that  she  left  the  Park  Theater,  situated 
on  the  north  side  of  Delmar  avenue,  a  short 
distance  west  of  Hamilton  avenue,  about  5 
o'clock  p.  m.  on  December  26,  1914,  accom- 
panied by  her  son,  a  boy  then  about  11  years 
of  age;  that  she  went  to  the  southwest  of 
Delmar  and  Hamilton  avenues  for  tlie  pur- 
pose of  taking  passage  on  one  of  defendant's 
east-bound  "Delmar-Ollve"  cars ;  that  an  east- 
bound  car  on  that  line  was  then  standing  on 
Delmar  avenue  immediately  west  of  the  west 
Hamilton  avenue  crossing,  but  that  finding 
this  car  crowded  she  and  her  son,  together 
with  *'an  overflow  of  passengers"  consisting 
of  "about  seven  or  eight,  or  nine  possibly," 
proceeded  west  to  a  car  standing  in  the  rear 
thereof.  The  testimony  shows  that  the  en- 
trance at  the  rear  of  this  second  car  was 
about  145  feet  west  of  the  west  crossing  on 
Hamilton  avenue,  ana  that  the  cars  were 
about  45  feet  in  length.  Consequently  these 
cars  were  separated  by  more  than  a  car 
length.  According  to  plaintiff's  testimony, 
a  damaged  automobile  that  had  been  struck 


®s»For  other  cases  see  same  topic  and  KEY-NUMBBR  in  all  Ke7-Number«d  Digests  and  Indozea 


Digitized  by  LjOOQIC 


Mo.) 


ELLIOTT  V.  UNITED  RYS.  00. 

(214  &W.) 


235 


by  a  west-boand  car  liad  been  "switched" 
from  the  north  track  to  the  south  or  east^ 
bound  track,  and  was  then  immediately  be- 
hind the  car  standing  at  the  crossing. 

Plaintiff's  testimony  is  to  the  effect  that 
this  rear  car  was  empty,  and  that,  when  she 
and  her  son  went  to  the  rear  entrance  thereof 
for  the  purpose  of  taking  passage  thereon, 
they  were  preceded  by  a  number  of  persons, 
"about  seven  or  eight,**  who  entered  the  car; 
that  she  and  her  son  "stood  there  awhile," 
waiting  for  those  in  front  of  them  to  get 
within  the  car,  and  then  attempted  to  enter ; 
she  had  her  left  foot  upon  the  car  step  and 
was  reaching  for  the  handrail,  while  her  son, 
who  was  at  her  right,  was  trying  to  assist 
her,  when  the  car  suddenly  started  forward 
and  the  door  closed;  and  that  by  reason  of 
the  movement  of  the  car  her  son  fell  against 
her  and  she  fell  to  the  ground  and  was  in- 
jured ;  that  as  she  fell  her  son  called  to  the 
conductor  of  the  car,  but  did  not  succeed  in 
attracting  his  attention ;  that  she  was  uncon- 
scious for  a  short  time,  and  when  she  re- 
covered consciousness  sihe  was  at  the  south 
curb  of  Delmar  avenue;  that  two  men,  Mr. 
Wyman  and  Mr.  Chapman,  then  assisted  her, 
took  her  to  a  nearby  store,  and  later  took  her 
to  her  home  in  an  automobila  She  further 
testified  that  she  had  "frequently  taken  the 
second  car  back  and  even  the  third  car  back 
during  these  matinees" ;  that  there  was  some 
ice  upon  the  street  at  the  time,  but  that  it 
was  "ice  and  dirt  ground  up  together — ^was 
more  like  mud."  ' 

One  Parker,  janitor  of  a  building  at  the 
southwest  comer  of  Delmar  and  Hamilton 
avenues,  testified  that  upon  the  occasion  in 
question  he  "saw  a  lady  in  a  falling  atti- 
tude"; tiliat  he  "got  a  glance  of  a  woman  fall- 
ing"; but  that  his  attention  was  attracted 
elsewhere  and  he  paid  no  further  attention 
to  the  matter.    He  further  testified: 

"The  regular  stopping  place  is  almost  imme- 
diately in  front  of  my  Delmar  entrance,  a  lit- 
tle to  the  east,  and  at  the  time  I  remember, 
whidi  is  customary  on  matinee  days  especially, 
or  sometimes  the  crowd  wants  the  car  and 
another  car  comes  up  behind  and  at  that  time 
it  was  the  case,  and  it  was  the  rear  car  upon 
which  I  saw  the  lady  in  the  falling  attitude.  I 
don't  want  to  say  I  saw  her  falling  from  the 
car.    I  just  got  a  kind  of  angle  glance  at  her." 

The  testimony  of  plaintiff 's  son  closely  cor- 
roborates that  of  plaintiff.   He  said: 

"Well,  we  walked  back  with  some  other  peo- 
ple; we  all  walked  back  to  this  ear.  ♦  •  ♦ 
We  all  started  to  get  on.  We  waited  a  second 
for  the  people  to  get  on,  and  after  they  got  on 
I  took  hold  of  the  handrail  with  my  right  hand, 
and  I  had  my  left  hand  on  my  mother's  right 
arm,  and  as  I  was  boosting  her  up  the  car  start- 
ed into  motion,  broke  my  hold,  and  I  fell  against 
my  mother  and  knocked  her  to  the  ground." 

He  testified  that  his  mother  had  one  foot 
upon  the  car  step  when  the  car  started  for- 


ward; that  after  she  fell  he  called  to  the 
conductor,  but  the  latter  "didi/t  pay  any  at- 
tention" ;  that  thereupon  he  caught  his  moth- 
er beneath  her  arms  and  dragged  her  over  to 
the  south  curb  of  the  street 

This,  in  substance,  is  the  testimony  in  chief 
for  plaintiff,  aside  from  that  bearing  alone 
upon  the  extent  of  her  injuries,  a  matter  not 
Involved  upon  the  appeal.     . 

Wyman,  called  as  defendant's  witness,  tes- 
tified that  when  he  and  his  companion,  Chap- 
man, went  to  plaintiff's  assistance,  she  told 
him  that  she  had  slipped  and  fallen  on  the 
ice,  and  said  nothing  "about  having  fallen 
from  a  street  car."  On  cross-examination  he 
said  that  he  did  not  remember  "directly" 
that  plaintiff  said  that  she  slipped  on  the 
ice;  but  later  said  that  she  told  him  this, 
saying  tliat  she  fell  at  the  gutter. 

The  witness  Chapman  testified  that  plain- 
tiff told  him  that  she  "slipped  and  feU,"  and 
that  he  drew  the  Inference  that  she  slipped 
on  the  ice. 

Further  testimony  for  defendant  tends  to 
show  that  the  automobile  mentioned  in  the 
testimony  for  plaintiff  was  struck  abqut  5 
o'clock  by  a  west-bound  car  and  slightly  dam- 
aged; that  it  was  moved  from  the  west-bound 
track  to  the  north  side  of  the  street,  and  was 
never  pushed  south  across  the  east-bouud 
track. 

Defendant  put  on  as  witnesses  14  conduc- 
tors, "who  were  shown  by  testimony  for  de- 
fendant to  have  been  all  of  Its  conductors 
who  operated  that  day  between  the  hours  of 
4:45  and  5:20""  on  this  car  line.  EJach  tes- 
tified that  no  one  fell  while  attempting  to 
board  his  car  that  afternoon  at  the  place 
mentioned. 

In  rebuttal,  plaintiff  denied  that  she  made 
the  statements  attributed  to  her  by  the  wit- 
nesses Wyman  and  Chapman. 

It  is  earnestly  insisted  by  learned  counsel 
for  appellant  that  the  court  below  erred  in  re- 
fusing to  peremptorily  direct  a  verdict  for 
defendant.  This  assignment  of  error  pro- 
ceeds upon  the  theory  that,  since  plaintiff 
underook  to  board  this  car  at  a  place  other 
than  a  regular  stopping  place  for  receiving 
and  discharging  passengers,  it  devolved  upon 
her  to  show  that  defendant's  servants  in 
charge  of  its  car  actually  knew  that  she  was 
attempting  to  board  it  at  the  time  of  her  in- 
jury ;  and  that  plaintiff  failed  to  adduce  such 
proof. 

[1]  In  this  connection,  It  is  argued  that  the 
evidence  fell  far  short  of  showing  a  custom 
on  the  part  of  defendant  to  stop  its  cars, 
for  receiving  passengers,  at  the  place  where 
plaintiff  attempted  to  board  this  car  upon 
"matinee  days"  or  at  any  other  time.  But  it 
is  unnecessary  to  consider  this  question,  or  to 
discuss  the  authorities  cited  in  this  connec- 
tion. We  are  of  the  opinion  that,  in  any 
event,  the  evidence  for  plaintiff,  when  viewed 
in  the  light  most  favorable  to  her,  giving  her 
the  benefit  of  the  reasonable  inferences  that 
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may  be  fairly  drawn  therefrom,  establlslies  a 
prima  facie  case  in  lier  favor. 

[2]  It  is  tme  that  where  a  car  is  tempo- 
rarily stopped  at  a  place  other  than  a  regular 
stopping  place,  for  some  purpose  not  connect- 
ed with  the  matter  of  receiving  or  discharg- 
ing passengers,  and  where  it  is  not  Intended 
or  expected  that  passengers  will  attempt  to 
board  the  car  or  alight  therefrom,  if  a  pas- 
senger attempts  to  get  on  or  off  of  the  car  and 
is  Injured  by  the  starting  thereof,  the  car- 
rier cannot  be  charged  with  negligence  un- 
less the  conductor  or  other  person  in  charge 
of  the  car  knows,  or  has  reason  to  know,  that 
such  attempt  is  being  made.  See  McCarty 
V.  St.  Louis  &  Suburban  R.  Co.,  105  Mo.  App. 
596,  80  S.  W.  7 ;  Jacobson  v.  St.  Louis  Tran- 
sit Co.,  106  Mo.  App.  339,  SO  S.  W.  309; 
Hays  V.  Met.  St.  Ry.  Co.,  182  Mo.  App.  393, 
170  S.  W.  414;  Husbands  v.  St.  Louis  Electric 
Terminal  Ry.  Co.,  196  S.  W.  78.  In  the  in- 
stant case,  however,  we  think  that  the  testi- 
mony for  plaintiff  supports  the  inference  that 
the  car  was  stopped  and  was  being  held  at 
the  place  In  question  for  the  purpose  of  re- 
ceiving passengers,  including  plaintiff,  there- 
on. This  testimony  tends  to  show  that 
plaintiff  and  her  son  were  with  a  number  of 
other  persons,  about  eight  or  nine,  and  that 
the  entire  crowd  walked  west  to  this  car  to 
take  passage  thereon;  that  when  they  ap- 
proached it  the  car  was  empty  and  the  con- 
ductor had  the  door  open.  It  appears  that 
plaintiff  and  her  son  were  Immediately  be- 
hind all,  or  nearly  all,  of  the  persons  men- 
tioned ;  that  they  waited  a  brief  interval  in 
order  to  allow  those  preceding  them  to  get 
.  upon  the  car ;  and  that  about  seven  or  eight 
persons  actually  entered  the  car.  The  evi- 
dence showing  that  this  empty  car  was 
standing  in  the  position  mentioned,  and  under 
the  circumstances  shown  in  evidence,  with  the 
door  open  as  an  implied  invitation  to  enter, 
and  that  a  crowd  of  passengers  was  stream- 
ing into  it,  seA'en  or  eight  of  whom  entered 
within  it,  warrants  the  inference  that  the  car 
was  there  for  the  purpose  of  receiving  pas- 
sengers. And  if  the  car  was  stopped  and  al- 
lowed to  remain  there  for  that  purpose,  it 
was  the  duty  of  those  in  charge  thereof  not 
to  start  it  forward  until  all  of  the  persons 
thus  seeking  to  enter  it  had  been  afforded  an 
opportunity  to  safely  get  aboard. 

[3]  It  is  immaterial,  under  the  circum- 
stances, whether  or  not  the  conductor  ac- 
tually saw  plaintiff  at  the  time  of  her  fall. 
If  the  car  was  allowed  to  stand  there  for  Iho 
purpose  of  receiving  passengers,  and  a  num- 
ber of  persons,  including  plaintiff,  were  en- 
tering it,  it  was  the  duty  of  those  in  charge 
thereof  to  ascertain  that  all  such  persons 
were  in  a  place  of  safety  before  allowing  the 
car  to  move  forward. 

In  Hays  v.  Metropolitan  Street  Railway 


Co.,  supra,  182  Mo.  App.  loc.  dt  397,  170  S. 
W.  415,  it  is  said: 

"The  office  and  purpose  of  an  allegation  that 
the  place  in  question  was  a  regular  stopping 
place  is  to  show  that  a  duty  rested  on  those  in 
charge  of  the  car  to  know  whether  passengers 
were  alighting  and  not  to  start  the  car  while 
any  were  in  that  act  But  an  allegation  which, 
in  effect,  charges  that  the  car  stopped  for  the 
purpose  of  letting  off  a  passenger,  shows  this 
duty  fully  as  well  as  does  the  allegation  that 
it  was  at  a  regular  stopping  place.  And  if  the 
car  stopped  for  the  purpose  of  letting  a  passen- 
ger get  off,  then  it  would  be  the  duty  of  those  in 
charge  of  the  car  to  see  that  it  did  not  start 
up  until  that  purpose  had  been  safely  accom- 
plished, whether  that  particular  stop  was  made 
at  the  regular  place  or  not." 

The  principle  thus  Invoked  is  equally  ap- 
plicable to  an  allegation  that  a  car  was 
stopped  for  the  purpose  of  receiving  passen- 
gers thereon.  Such  is  the  allegation  of  this 
I)etition;  and  the  proof,  we  think,  tends  to 
sustain  it. 

[4]  The  testimony  relating  to  the  damaged 
automobile  is  not  of  consequence  in  the  case; 
it  does  not  appear  that  this  car  from  which 
plaintiff  is  said  to  have  fallen  stopped  In  the 
position  mentioned  because  of  the  presence 
of  the  automobile  upon  the  east-bound  track, 
if  it  was  temporarily  thereupon.  And,  of 
course,  the  testimony  of  the  witnesses  Wy- 
man  and  Chapman  is  not  of  influence  in  pass- 
ing upon  the  demurrer  to  the  evidence,  but 
was  a  matter  for  the  consideration  of  the 
jury. 

We  consequently  hold  that  the  court  did 
not  err  in  refusing  to  direct  a  verdict  for  de- 
fendant. 

Complaint  is  made  of  instructions  No.  1 
and  No.  2  given  at  plaintiff's  request,  upon 
the  ground  that  they  failed  to  find  that  those 
in  charge  of  the  car  knew  that  plaintiff  was 
attempting  to  get  upon  it.  The  instructions, 
however,  required  the  jury  to  find  that  the 
car  was  stopped  for  the  purpose  of  receiving 
passengers  thereon,  which,  for  the  reasons 
noted  above,  was*  sufficient. 

It  is  further  argued  that  plaintiff's  in- 
struction No.  1  assumed  that  "by  said  colli- 
sion (the  falling  of  plaintiff's  son  against  her) 
and  said  motion  of  said  car  plaintiff  was 
thrown  from  said  car";  but  It  is  apparent, 
from  an  inspection  of  the  Instruction,  that 
the  matter  mentioned  is  included  among  the 
things  which  the  instruction  required  the  jury 
to  find  in  order  to  return  a  verdict  for  plain- 
tiff. In  this  respect  the  instruction  Is  quite 
unlike  that  condemned  in  Flannigan  v.  Nash, 
190  Mo.  App.  578,  176  S.  W.  248,  dted  by 
appellant. 

It  follows  that  the  judgment  should  be 
affirmed,  and  it  is  so  ordered. 

REYNOLDS,  P.  J.,  and  BECKER,  J^  oon- 
cun 
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KENNELLY  t.  KANSAS  CITY  RYS.  CO. 
(No.  13259.)  . 

/Kansas  City  Court  of  Appeals.    Missouri. 
May  26, 1919.) 

1.  Tbiai.  ^s»296(11)— Instructions— Cube  of 
Erbob— Punitive  Damages. 

In  an  action  by  plaintifiP  for  injuries  alleg- 
ed to  have  been  sustained  by  him  as  a  result  of 
being  shoved  from  the  front  platform  of  one 
of  defendant's  street  cars  by  the  motorman,  an 
instruction  that,  if  the  acts  of  the  motorman 
were  done  willfully  and  without  legal  justifi- 
cation, excuse,  or  provocation,  then  the  jury 
might  assess  punitive  damages  held  not  errone- 
ous, in  view  of  other  instructions  on  that  issue 
which  must  be  read  therewith,  and  which  re- 
quire a  finding  that  the  act  of  the  motorman  was 
malicious  and  without  excuse. 

2.  Appeal  and  Ebbob  ^s»171(1)— Change  ov 
Theobt  on  Appeal. 

Where  an  action  against  a  street  car  com- 
pany by  plaintiff,  who  was  shoved  from  the 
front  platform  of  a  car  by  the  motorman,  was 
tried  on  the  assumption  that  the  motorman 
was  acting  within  the  scope  of  his  authority,  the 
theory  cannot  be  changed  on  appeal. 

3.  JUBT  «=»8&— JUBY  TBIAL — DiSCBETION. 

The  trial  court  enjoys  a  large  discretion 
with  respect  to  challenges  to  jurors  on  their 
voir  dire  examination. 

4.  JuBT  «=>97(4)--JuBY  Tbial— Bias. 

In  a  personal  injury  action  against  a  street 
car  company,  where  a  juror  on  his  voir  dire  ex- 
amination stated  that  he  had  hurt  his  hand 
while'  boarding  one  pt  the  company's  cars,  that 
he  told  a  doctor  to  whom  he  was  sent  by  the 
company's  superintendent  he  should  have  $50; 
that  nothing  was  done,  and  that  he  was  sore  at 
the  time,  but  added  that  he  was  not  prejudiced 
against  the  company  at  time  of  trial  and  could 
do  it  justice,  the  challenge  was  properly  over- 
ruled. 

5.  Damages  ^=»132(3)— Pebsonal  Injubies— 
Measxtbe. 

Where  plaintiff  was  shoved  from  a  street  car 
onto  the  street  and  was  rendered  unconscious, 
receiving  a  severe  bruise  a  little  to  the  left  of 
the  top  of  the  head  which  caused  a  hermatoma 
and  suffered  the  fracture  of  a  rib,  and  his  in- 
juries necessitated  his  remaining  in  a  hospital 
and  injured  his  nervous  system,  an  award'  of 
$1,000  actual  and  $100  punitive  damages  held 
not  excessive. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; WlUard  P.  Hall,  Judge. 
••Not  to  be  officially   published." 

Action  by  Peter  J.  Kennelly  against  the 
Kansas  City  Railways  Company.  From  a 
jndgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Clyde  Taylor,  of  Kansas  City,  and  L.  T. 
Dryden,  of  Independence,  for  appellant. 

Thomas  Harley,  of  Lawrence,  Kan.,  and 
Casey  &  Wright,  of  Kansas  City,  for  re- 
spondent. 


BLAND,  J.  Plaintiff  recovered  a  verdict 
and  judgment  in  the  sum  of  $1,000  actual 
and  $100  punitive  dam&ges,  alleged  to  have 
been  sustained  by  him  as  the  result  of  hav- 
ing been  shoved  from  the  front  platform 
of  one  of  defendant's  street  cars  by  defend- 
ant's motorman. 

[1  ]  The  first  complaint  is  of  plaintiff's  in- 
struction No.  P-4.  This  Instruction  does  not 
purport  to  cover  the  entire  case,  but  Is 
based  upon  the  measure  of  damages.  After 
telling  the  jury  under  what  conditions  it 
might  find  compensatory  damages  for  plain- 
tiff, it  continues: 

"And  if  the  jury  find  from  the  evidence  that 
such  acts  of  the  motorman,  if  any,  were  done 
by  said  motorman,  willfully  and  without  legal 
justification  or  excuse  or  provocation,  then 
the  jury  may  further  assess  his  damages  against 
defendant  in  such  sum  as  the  jury  may  believe 
from  the  evidence  will  be  suitable  punishment 
to  the  defendant  for  such  wrongful  conduct." 

It  is  contended  that  in  view  of  ^e  way 
this  instruction  is  worded  it  is  erroneous 
as  allowing  punitive  damages,  for  the  rea- 
son that  the  jury  were  told  that  they  might 
assess  such  damages  if  the  acts  of  the  motor- 
man  were  done  ** willfully  and  without  legal 
justification  or  excuse  or  provocation."  In 
support  of  this  contention  defendant  cites 
the  case  of  Dickensheet  v.  Chouteau  Mining 
Co.,  202  S.  W.  624.  However,  the  words 
used  in  that  instruction  told  the  jury  that 
they  might  find  punitive  damages  if  the 
"casting  of  said  mine  water  onto  and  across 
plaintiff's  land  by  defendant  was  willful, 
that  is,  without  legal  excuse,  or  that  it  was 
done  in  areckliess  disregard  of  plaintiff's 
rights  or  to  the  discomfort  and  annoyance 
which  it  might  cause  her  in  the  use  and  en- 
joyment of  her  property."  It  was  held  in 
that  case  that,  owing  to  the  peculiar  word- 
ing of  the  Instruction,  the  word  "willful" 
was  defined  therein  as  being  without  lawful 
excuse,  and  that  to  Injure  a  person  "with- 
out lawful  excuse"  is  the  basis  upon  which 
compensatory  damages  are  allowed.  And 
it  is  pointed  out  In  the  opinion  that  the 
word  "willful"  is  correctly  defined  as  "a 
wrongful  act  done  intentionally,  without  just 
causa"  In  the  case  at  bar  the  Instruction 
does  not  state  that  the  acts  of  the  motorman 
were  done  "willfully  or  without  legal  jus- 
tification or  excuse  or  provocation";  there- 
fore, there  is  no  definition  of  the  word  "will- 
fully" contained  In  the  instruction  such  as 
in  the  Dickensheet  Case,  but  the  word  "and" 
Inst^d  of  "or"  Is  used.  In  view  of  the 
wording  of  the  Instruction  in  the  case  at 
bar,  it  requires  the  jury,  not  only  to  find 
that  the  act  of  the  motorman  was  "willfully" 
done,  but  that  it  was  done  "without  legal 
justification  or  excuse  or  provocation." 

Plaintiffs  instruction  No.  P-1  requires  the 
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jury  to  find  that  plaintiff  was  knocked  ftom 
the  car  "violently,  maliciously,  and  will- 
fully," and  "without  any  Justification  or 
excuse."  Plaintiff's  instruction  No.  P-2  told 
the  jury  that  if  the  motorman  used  more 
force  than  was  reasonably  necessary  for  his 
own  protection  in  ejecting  plaintiff,  it  might 
find  for  plaintiff.  Plaintiff's  instruction  No. 
P-3  was  as  follows: 

"The  court  instructs  the  jury  that  if  your 
finding  is  for  the  plaintiff,  then,  in  assessing  his 
damages  you  are  not  limited  to  the  physical  in- 
jury inflicted,  if  any,  by  said  wrongful  acts,  if 
any,  of  said  motorman,  but  in  addition  there- 
to, if  yon  find  that  the  wrongful  acts,  if  any,  of 
the  said  motorman  were  malicious  (and  by  the 
term  'malicious*  is  not  meant  spite  or  ill  will, 
but  the  intentional  doing  of  a  wrongful  act 
without  just  cause  or  excuse),  you  may  allow 
such  furtiier  damages,  known  in  law  as  punitive 
damages,  as  will  be  fair  and  just  punishment 
to  defendant,  and  a  wholesome  warning  to 
others." 

In  defendant's  Instruction  No.  D-6  the 
jury  were  told  that  by  the  term  "malicious" 
is  meant  "wrongful  and  Intentional."  Read- 
ing all  the  instructions  together,  which  the 
jury  are  required  to  do,  there  is  no  question 
but  that  the  jury  could  not  have  been  mis- 
led as  to  what  was  necessary  for  them  to 
find  in  order  to  assess  punitive  damages. 

[2]  It  is  insisted  that  plaintiff's  instruc- 
tions assumed  that  the  motorman  was  acting 
within  the  scope  of  his  authority.  The  case 
was  tried  and  submitted  on  both  sides  on 
the  theory  that  the  motorman  was  so  act- 
ting.  Defendant  requested  seven  instruc- 
tions, which  were  given,  each  of  which  as- 
sumed that  the  motorman  was  acting  within 
the  scope  of  his  employment.  The  case  must 
be  decided  here  on  the  same  theory  on  which 
it  was  tried  below. 

[3, 4]  It  is  contended  that  the  court  erred 
in  not  sustaining  defendant's  peremptory 
challenge  of  the  juror  Kerr.  This  juror  tes- 
tified upon  his  voir  dire  that  at  one  time 
he  had  hurt  his  hand  while  boarding  one 
of '  defendant's  cars.  He  said  that  he  met 
the  superintendent,  and  the  latter  said  to 
him,  "We  will  fix  you  up,"  and  sent  the 
juror  to  a  doctor,  who  looked  at  his  hand 
and  asked  what  he  wanted.  He  said  he 
told  the  doctor  that  he  ought  to  have  ^50,  but 
that  nothing  was  done.  When  asked  if  he 
was  in  any  way  prejudiced  against  the  com- 
pany by  reason  of  this  occurrence,  he  an- 
swered, "I  don't  think  so."  "I  felt  a  little 
sore  at  the  time."  He  was  then  challenged. 
He  was  asked  by  plaintiff's  counsel  if  he 
would  be  governed  by  the  testimony  and 
evidence  and  the  instruction  of  the  court  in 
the  trial  of  the  case,  and  he  answered  that 
he  would,  and  that  he  would  not  take  into 
consideration  the  fact  that  he  had  had  an 
accident  In  answer  to  questions  by  the 
court  he  said  that  he  got  sore  at  the  time; 


"that  he  was  a  little  bit  sore."  Hie  court 
asked  him  if  he  was  still  sore,  and  he  an- 
swered, "I  don't  believe  so."  I  felt  I  ought 
to  have  hired  a  lawyer  if  I  wanted  anything. 
I  ought  to  have  gotten  an  attorney."  WTien 
asked  if  he  felt  that  he  hoped  the  evidence 
would  show  that  plaintiff  was  entitled  to 
recover,  he  answered,  "I  don't  know."  The 
court  then  said,  "Now,  Mr.  Kerr,  the  defend- 
ant wants  a  fair  jury,  doesn't  want  a  man 
prejudiced  against  it,  and  is  entitled  to  that 
Now  can  you  try  this  case  and  render  a  ver- 
dict in  accordance  with  the  law  and  evi- 
dence, without  any  bias  against  the  defend- 
ant?" The  juror  answered,  "Yes,  sir." 
Thereupon  defendant's  motion  to  discharge 
the  Juror  was  overruled.  We  think  that 
the  court  committed  no  error  in  this  ruling. 
McManama  v.  Railroad,  175  Mo.  App.  43, 
158  S*  W.  442.  As  said  in  Glasgow  v. 
Railroad,  191  Mo.  347,  loc.  dt  356,  89.  S. 
W.  915,  917— 

"The  trial  court  stands  closer  to  the  source 
of  justice  than  any  other  tribunal.  Upon  the 
trial  judge  the  heaviest  responsibility  rests,  be- 
cause much  of  the  administration  of  justice  de- 
pends on  the  wise  exercise  of  a  discretion  that 
the  law  has  reposed  in  him  alone.  We  are  sat- 
isfied that  the  court  exercised  its  discretion  wise- 
ly in  excusing  this  juror." 

That  the  trial  court  enjoys  a  sound  dis- 
cretion In  reference  to  matters  of  this  kind 
is  held  in  Joyce  v.  Railroad,  219  Mo.  344,' 
118  S.  W.  21.  In  a  recent  case  we  upheld  an 
exercise  of  the  discretion  o*f  the  trial  judge  In 
excusing  a  juror.  Quirk  v.  Met.  St.  Ry.  Co., 
210  S.  W.  103.  The  facts  in  this  case  are 
more  like  the  McManama  Case  than  in  the 
case  of  Hjeldbrink  v.  United  Rys.  Co.,  133 
Mo.  App.  40,  113  S.  W.  730.  As  stated  in 
the  case  of  McManama  v.  Railroad,  supra, 
175  Mo.  App.  loc.  dt  50,  158  S.  W.  444,  quot- 
ing from  McCarthy  v.  Railroad,  92  Mo.  539, 
4  S.  W.  517: 

"It  is  not  every  opinion  of  a  juror  concerning 
the  matter  in  litigation  which  will  operate  as 
a  disqualification.  To  ^ave  that  effect,  it  must 
be  such  an  opinion  as  will  influence  his  judg- 
ment in  the  consideration  of  the  cause." 

The  evidence  in  this  case  shows  that  the 
juror  did  not  entertain  such  a  feeling,  and 
the  court  did  not  abuse  his  discretion  in 
not  discharging  him. 

[5]  It  is  contended  that  the  verdict  for 
compensatory  damages  is  excessive.  Plain- 
tiff was  shoved  from  the  car  to  the  street 
pavement,  and  was  rendered  unconscious. 
He  received  a  severe  bruise,  just  a  little  to 
the  left  of  the  top  of  the  head,  causing  a 
hermatoma,  which  Is  an  accumulation  of 
blood  or  hemorrhage  underneath  the  skin, 
as  large  as  one's  fist  He  received  a  frac- 
ture of  the  fifth  rib  on  the  right  side,  a 
bruise  of  the  muscles  over  the  eye  and  left 
cheek.    He  was  taken  to  a  hospital,  where  he 
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remained  about  a  week.  While  at  the  hospi- 
tal he  was  extremely  nervous  and  for  some 
time  after  he  left  the  same.  He  testified  at 
the  time  of  the  trials  which  was  ten  months 
after  the  injury,  that  he  was  unable  to  sle^ 
at  night  When  he  lay  down  his  head  hurt 
him,  and  that,  "well,  my  arm  always  bothers 
me;  my  arm  Is  sore  yet/'  The  doctor  was 
asked  whether  in  his  opinion  plaintilTs  nerv- 
ous condition  probably  would  be  permanent 
He  answered,  "In  view  of  the  man's  age, 
the  probability  is  likely  it  would."  We  think 
the  verdict  not  excessive. 

The  judgment  is  affirmed. 

All  concur. 


RI8<n>  MFG.  CO.  V.  LAEDERICH. 
(No.  13274.) 

(Kansas  City  Court  of  Appeals.     MissourL 
June  16,  1919.) 

1.  Appeal  and  Ebbob  ^=»639(1)^Abstbaot— 
Sufficiency. 

Where  defendant  failed  to  embody  any- 
where in  his  abstract  the  petition  or  account 
which  was  tlie  foundation  of  the  case  which  was 
begun  in  justice  court,  appeal  must  be  dis- 
missed. 

2.  Appeal  and  Ebbob  ^=»714(e)— Abstbact— 
Clebk's  CJebtificatb—Copt  op  Judgment. 

As  an  official's  certificate  is  not  evidence 
of  any  fact  beyond  that  which  the  law  requires 
him  to  certify,  the  clerk's  certified  copy  of  the 
judgment  and  order  allowing  an  appeal  cannot 
cure  the  omission  of  the  abstract  to  contain 
the  petition  or  account  which  was  the  founda- 
tion of  the  action  that  was  begun  in  justice 
court;  for  the  statute  only  requires  the  clerk 
to  certify  the  judgment  and  order  allowing  ap- 
peal. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Thomas  B.  Buckner,  Judge. 
"Not  to  be  officially  published." 

Action  by  the  Rund  ManufactuiMng  (Com- 
pany, a  corporation,  against  Victor  Laede- 
rich,  begun  in  justice  court  and  appealed  to 
the  circuit  court  From  a  judgment  there 
for  plaintiff,  defendant  appeals.  Appeal  dis- 
missed. 

Townsend  &  Smith,  of  Kansas  City,  for  ap- 
pellant 

Blackmar  &  Bundschu,  for  respondent. 

PER  CURIAM.  From  a  statement  appear- 
ing in  appellant's  abstract  of  the  record  we 
learn  that  there  was  some  sort  of  a  case  be- 
tween the  parties  which  originated  in  a  jus- 
tice court,  was  appealed  to  the  circuit  court, 
and  there  tried  by  the  court  without  a  jury, 
and  judgment  was  rendered  for  plaintiff  in 
the  sum  of  $107.50.  From  this  judgment  de- 
fendant appealed  to  this  court. 


Respondeat  has  filed  a  motion  to  dismiss 
the  appeal,  alleging  many  grounds  in  support 
thereof,  at  least  one  of  which  we  find  to  be 
good,  and  which  necessitates  a  sustaining 
of  the  motion. 

[1]  The  appellant  has  failed  to  embody  in 
his  abstract  anywhere  the  petition  or  account 
which  was  and  is  the  foundation  of  the  case. 
There  is  not  even  a  statement  in  the  ab- 
stract of  the  record  giving  even  a  hint  as  to 
Its  nature  or  purport  So  that  the  record  is 
not  in  as  good  condition  as  that  in  the  case 
of  Werth  v.  Frye,  258  Mo.  578, 167  S.  W.  072. 
which  was  dismissed  for  a  similajr  defect. 

[2]  Cf  course,  the  clerk's  certified  copy  of 
the  judgment  and  order  allowing  the  appeal 
does  not  contain  anything  to  cure  the  above 
omission,  even  though  it  may,  under  the  rule 
announced  in  the  cases  of  State  ez  rel.  v. 
Little  River  Drainage  District,  271  Mo.  429, 
196  S.  W.  1115,  and  Tunnidiff  v.  Watts, 
(Sup.)  210  S.  W.  876,  be  looked  to  for  certain 
omissions  with  regard  to  the  motion  for  new 
trial.  Were  it  not  for  these  two  decisions, 
we  would  not  think  it  could  be  lo<)ked  to  ev- 
en for  that  since  the  statute  only  requires 
the  clerk  to  certify  to  the  judgment  and  the 
order  allowing  appeal,  and  it  in  well  settled 
that  an  official's  certificate  is  not  evidence 
of  Any  fact  beyond  that  which  the  law  re- 
quires him  to  certify. 

As  held  in  the  case  of  Werth  v.  Frye, 
supra,  the  appeal  must  be  dismissed ;  and  it 
is  so  ordered. 


TRAVIS  V.  MEANS  et  aL     (No.  13241.) 

(Kansas  City  Court  of  Appeals.     Missouri. 
May  26,  1919.) 

1.  Bboksbs  ^=»39  —  Compensation  —  Con» 

TBACT. 

Under  a  contract  engaging  plaintiff  to  make 
sales  and  agreeing  to  pay  a  commission,  and 
providing  that,  ''in  event  not  enough  cash  is 
taken  to  pay  advertising  expenses  and  commis- 
sion, you  (plaintiff)  are  to  wait  for  your  com- 
mission until  enough  cash  is  taken  in  at  sales 
made  to  cover  advertising  expenses  and  com- 
mission," plaintiff  was  entitled  to  some  commis- 
sion where  more  than  enough  cash  was  taken 
in  to  pay  advertising  expenses,  although  not 
enough  to  pay  the  entire  commission. 

2.  Appeal  ano  Erbob  ^=>977(3)— Review-- 
Discretion— Gb ANT  of  New  Tbial. 

An  appellate  court  will  hesitate  to  inter- 
fere with  the  trial  court's  discretion  in  sustain- 
ing a  motion  for  a  new  trial,  when  it  might 
not  if  the  motion  were  overruled. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Thomas  J.  Seehorn,  Judge. 
"Not  to  be  officially  published." 

Action  by  S.  J.  Travis  against  W.  L.  Means 
and  others.    Verdict  for  defendants,  and  from 
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an  order  granting  a  new  trial  defendants  ap- 
peal.   Affirmed. 

See,  also,  192  S.  W.  119. 

E.  E.  Alesbire  and  Sharp  &  Sharp,  all  of 
Kansas  City,  for  appellants. 

Lathrop,  Morrow,  Fox  &  Moore,  of  Kansas 
City,  for  respondent. 

ELLISON,  P.  J.  This  action  is  on  an  ac- 
count for  commission  at  6  per  cent  on  sales 
of  pianos  made  by  plaintifT  for  defendant. 
Trial  in  the  circuit  court  resulted  in  a  ver- 
dict for  defendant  Plaintifir  filed  a  motion 
for  new  trial  which  the  court  sustained,  *'on 
account  of  error  in  instructions,"  and  de- 
fendant appealed  from  that  order. 

[IJ.Th^  contract  engaging  plaintiff  to  make 
sales  and  agreeing  to  pay  a  commission  of 
6  per  cent,  and  certain  expenses,  including 
advertising,  contained  this  provision: 

"In  event  not  enough  cash  is  taken  in  to 
pay  advertising  expenses  and  commission,  you 
(plaintiflf)  are  to  wait  for  your  commission  un- 
til enough  cash  is  taken  in  at  the  sales  made  to 
cover  advertising  expenses  and  commission." 

There  was  evidence  showing  that  various 
amounts  of  money  ha.d  been  taken  in,  but  we 
may  concede,  for  present  purposes,  that  there 
was  evidence  tending  to  show  that  enough  had 
not  been  taken  in  to  pay  for  advertising  and 
the  commission  which  plaintiff  was  to  re- 
ceive. Notwithstanding  this  concession,  we 
do  not  think  the  contract  should  be  inter- 
preted as  meaning  that  plaintiff  was  not 
entitled  to  any  commission  until  sufficient 
money  had  been  received  to  pay  all  of  it. 
That  view  would  permanently  prevent  plain- 
tiff getting  a  commission  on  sales,  even 
though  the  money  received  lacked  only  $1 
of  the  amount  of  the  commission  earned. 
That  is  not  the  natural  meaning,  and  it 
seems  to  us  is  not  the  meaning  the  parties 
thought  should  be  given  it 

Yet  instruction  No.  2  for  defendant  direct- 
ed the  jury  to  find  in  toto  for  defendant  if 
they  believed  that  sufiicient  money  had  not 
been  taken  in  to  pay  the  commission  and  ad- 
vertising/ We  think  the  trial  court  was  jus- 
tified in  grai^ting  the  new  trial  on  account 
of  that  instruction  if  nothing  else. 

[2]  In  considering  the  propriety  of  the 
court's  action  we  must  keep  in  mind  that 
the  motion  for  new  trial  was  sustained.  An 
appellate  court  will  hesitate  to  interfere 
with  the  trial  court's  discretion  where  the 
motion  is  sustained,  when  it  might  not  if 
it  were  overruled.  Boyer  v.  Oldham,  209  S. 
W.  617;  Bunyan  v.  Railway  Co.,  127  Mo.  12, 
22  (last  paragraph),  29  S.  W.  842;  Hoepper 
V.  Southern  Hotel,  142  Mo.  378,  387,  44  S.  W. 
257. 

We  think  the  judgment  should  be  afllrmed. 

All  concur. 


BABNETT  y.  E:ANSAS  CITY.     (No.  13234.) 

(Kansas  C^ity  Court  of  Appeals.    Missouri. 
May  26,  1919.) 

1.  Municipal  Gobporations  ^=»857  — Inju- 
BiEs  IN  Pabk—Nequqence— Question  fob 

JUBY. 

'  In  an  action  against  a  city  for  injuries  to  a 
boy  in  its  park  by  falling  from  a  retaining  wall 
to  the  street  below,  whether  the  city,  as  a  rea- 
sonably prudent  person,  under  the  circumstanc- 
es should  have  allowed  the  place  to  continue  un- 
protected, held  for  the  jury. 

2.  Municipal   Gobporations   ^=>855— Inju- 

.  BIE8  IN  PabK— OBDINANCE  AS  DEFENSE. 

A  city,  sued  for  injuries  to  a  boy  when  he 
fell  from  the  top  of  a  retaining  wall  in  its  park 
to  the  street  below  cannot  invoke  as  a  defense 
an  ordinance  forbidding  games  in  any  of  the 
city  parks,  though  the  boy  when  Injured  was 
playing  a  game. 

3.  Appeal  and  Ebbob  ^=»1066— Review— In- 

STBUCnON. 

An  abstract  instruction  on  duty  of  city  to 
keep  park  reasonably  safe  for  children  subject 
to  criticism  because  applying  to  all  parts  of 
park  is  not  reversible  error,  as  instruction  must 
be  read  with  the  evidence. 

4.  Damages  ^=>166(1)— Pebsonal  Injubies^ 
Evidence. 

In  an  action  for  injuries  to  a  boy,  the  ques- 
tion of  the  boy's  progress  at  school  having  aris- 
en on  the  matter  of  his  injury  and  how  he  was 
affected,  it  was  proper  to  ask  his  mother  if  com- 
plaint was  made  by  his  teacher. 

5.  Municipal   Gobpobations  i&=»857 — ^Inju- 
bies  in  Pabk— Evidence. 

In  an  action  against  a  city  for  injuries  to  a 
boy  in  a  park,  photograph  of  premises  on  which 
plaintiff  lived  with  his  parents  held  inadmissi- 
ble. 

6.  Witnesses  €=»246(1)  —  Examtnation  by 
CouBT— Speculative  Conclusion. 

In  an  action  for  injuries  to  a  boy,  question 
by  the  court  to  a  physician  whether  he  meant 
by  his  answer  that  injury  to  the  boy  was  more 
likely  to  be  permanent  than  in  case  of  a  grown 
person,  to  which  an  affirmative  answer  was  re- 
turned, was  not  objectionable  as  calling  for  a 
speculative  conclusion. 

7.  Damages  «=>158(1)— Pebsonal  Injuries— 
E  VI  DEN  CE— Plea  ding. 

In  an  action  for  injuries  to  a  boy,  evidence 
of  injuries  not  pleaded  should  not  be  admitted. 

8.  Evidence  ^=>528(2)— Medical  Op^NIQN— 
Effect  of  Injuby. 

In  an  action  for  injuries  to  a  boy,  it  was 
proper  for  medical  witnesses  to  state  the  results 
which  would  reasonably  follow  the  ascertained 
injury. 

9.  Trial  ^=>82  —  Objection  to  Evidence  — 
Indefiniteness. 

In  an  action  for  injuries  to  a  boy,  objection 
to  a  hypothetical  question  asked  of  a  medical 
witness  h^d  not  properly  made,  being  so  gen- 
eral as  not  to  be  understood,  even  embracing 
"other  things  I  cannot  think  of  at  this  time.'* 
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Appeal  from  Circuit  Court,  Jackson  Coun* 
ty;  Clarence  A.  Burney,  Judge. 
"Not  to  be  offidaUy  published." 

Action  by  Russell  Harnett  against  Kansas 
City.  From  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

E.  M.  Barber,  A.  F.  Smith,  and  B.  N.  Mos- 
man,  all  of  Kansas  City,  for  appellant. 

Kimbrell  &  O'Lronnell,  of  Kansas  City,  for 
respondent. 

EX/LISON,  P.  J.  Plaintiff,  a  boy  8  years 
of  age,  instituted  this  action  through  a  next 
friend,  for  damages  resulting  in  serious  in- 
jury to  him  by  falling  from  the  top  of  re- 
taining wall  to  the  street  below,  a  distance 
of  nearly  20  feet.  He  recovered  judgment  in 
the  trial  court. 

At  an  elevated  place  within  Its  limits  the 
defendant  city  maintains  a  large  reservoir 
which  has  a  tract  of  land  surrounding  it,  set 
apart  and  maintained  by  the  city  as  a  public 
park  known  as  "Observation  Park."  The  res- 
ervoir is  inclosed  with  a  wire  fence,  and 
around  it  Is  a  gravel  walk  about  six  feet 
wide.  The  topography  of  the  ground  and  the 
grading  of  streets  about  it  left  precipices. 
These  were  supported  by  high  stone  walls 
topped  with  coping  about  30  inches  wide. 
At  least  one  stone  stairway  led  up  from  the 
street  to  the  reservoir.  There  were  seats  in 
the  park  space,  and  the  public  were  free  to 
go  there  at  w^ill.  Band  concerts  were  given  of 
evenings  when  thousands  of  people,  half  of 
them  children,  would  attend.  Children  were 
in  U?e  habit  of  playing  there.  It  was  com- 
mon for  them  to  "?un  races"  on  the  gravel 
walk  around  the  reservoir,  and  to  walk 
round  on  the  coping.  A  watchman  in  charge 
knew  this.  There  was  evidence  tending  to 
show  that  the  watchman  ordered  boys  to 
keep  off  of  the  grass  and  the  rock  wall.  A 
boy  12  years  old  testified  that  boys,  including 
himself,  played  at  that  part  of  the  park;  that 
he  had  lived  near  there  "quite  a  while  and 
used  to  play  there  all  the  time" ;  that  at  the 
time  plaintiff  was  hurt  the  boys  "were  di- 
vided into  two  armies,  and  had  been  playing 
soldier  about  an  hour  and  a  half  or  more 
before  he  [plaintiff]  got  hurt."  Tliere  was 
also  evidence  tending  to  show  that  the  watch- 
man at  other  times  than  the  time  in  ques- 
tion ordered  the  boys  to  keep  off  the  grass; 
that  at  times  when  boys  would  get  on  the 
wall  ho  [the  watchman]  would  run  them  off 
and  tell  them  to  stay  off.  "that  we  would  get 
hurt — once  in  a  while  may  be."  On  the  day 
of  his  injury  a  number  of  boys,  including 
plaintiff,  were  playing  "American  soldier," 
and  this  included  running  on  the  top  of  these 
retaining  walls.  They  were  higher  in  some 
places  than  others,  and  in  some  parts  the 
ground  sloped  up  from  the  top  of  the  wall 
to  the  reservoir.  At  a  place  where  it  was 
about  20  feet  down  to  the  paved  street  plain- 
tiff was  on  the  wall  engaged  in  the  play, 
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when,  as  he  testified,  "another  boy  started 
to  come  along,  and  I  thought  he  was  going  to 
hit  me,  and  stepped  backward  and  stepped 
off,"  falUng  t6  the  bottom. 

[1]  There  was  abundant  evidence  tending 
to  show  knowledge  on  the  part  of  the  city 
that  children  were  in  the  habit  of  playing  in 
the  park,  and  we  readily  approve  of  the  ac- 
tion of  the  trial  court  In  refusing  defendant's 
demurrer  to  the  evidence.  It  has  now  come 
to  be  recognized  by  the  courts  that  public 
parks  in  cities  are  not  maintained  alone  to 
be  looked  at,  but  are  set  apart  as  play- 
grounds for  children,  of  course  within  proper 
regulations.  Capp  v.  St.  Louis,  251  Mo.  345, 
158  S.  W.  616,  46  L.  R.  A.  (N.  S.)  731,  Ann. 
Cas.  1915C,  245;  Carey  v.  Kansas  City,  1S7 
Mo.  715,  86  S.  W.  438,  70  L.  R.  A.  65;  Jensen 
V.  Kansas  City,  181  Mo.  App.  359,  168  S.  W. 
827.  Whether  there  is  liability  in  given  in- 
stances depends  upon  the  character  and  na- 
ture of  the  place  concerning  which  negli- 
gence is  charged.  In  the  first  and  last  of  the 
cases  just  cited  the  question  of  negligence  was 
held  'to  be  one  of  fact  for  the  jury  to  de- 
cide, while  in  the  second  the  act  resulting  in 
injury  was  so  clearly  not  to  be  provided 
against  by  the  city  as  to  render  it  not  liable 
as  a  matter  of  law.  If  this  plaintiff  had 
climbed  the  fence  protecting  the  reservoir 
and  had  been  drowned  by  falling  inside,  the 
facts  would  have  been  much  like  those  in 
the  second  case,  and  would  probably  have 
fallen  within  the  conclusion  there  arrived  at. 
But  here  there  was  nothing  to  hinder  a  child 
from  getting  upon  the  wall,  safe  on  the  side 
from  which  he  got  upon  it,  but  death  or  great 
bodily  harm  on  the  other.  Should  the  city, 
as  a  reasonably  prudent  entity,  in  the  circum- 
stances, have  allowed  such  a  place  to  con- 
tinue unprotected?  The  trial  court  right- 
fully refused  to  answer  the  question  and  sub- 
mitted it  to  the  jury. 

[2]  Defendant  seeks  aid  in  its  defense 
from  an  ordinance  of  the  city  forbidding 
(with  certain  exceptions)  games  "upon  any  of 
the  parks,  boulevards,  avenues,"  etc.  But 
within  the  ordinance  is  a  provision  that  it 
shall  not  be  construed  to  interfere  with  the 
use  of  parks  as  pleasure  grounds  by  the 
people  for  the  purpose  of  recreation,  under 
reasonable  rules  to  be  prescribed  by  the 
board  of  park  commissioners.  AYe  think  the 
ordinance  is  frail  protection  against  thought- 
less and  playful  children  whom  the  city  has 
asked  into  its  parks.  The  city  should  not 
be  permitted  to  invite  children  to  public 
parks  containing  places  of  manifest  danger 
unless  such  places  are  reasonably  guarded  or 
protected. 

Defendant  has  presented  a  great  number  of 
criticisms  to  the  Instructions  given  for  plain- 
tiff. Instruction  No.  1  covers  the  case  /is 
made  by  plaintiff,  and  we  do  not  find  any 
substantial  objection  to  it.  It  is  supported  by 
the  petition  and  the  evidence. 
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[3]  Instruction  No.  2  is  no  more  than  a 
harmless  abstract  statement  of  the  law.  The 
only  objection  made  is  that  it  Is  said  to  com- 
pel the  city  to  keep  all  parts  of  the  park  rea- 
sonably safe  for  children.  We  must  read  the 
instruction  in  connection  with  the  evidence. 
There  is  no  dispute  as  to  the  parts  of  the 
park  where  children  usually  played  and 
where  plaintiff  was  playing  when  hurt,  and, 
allowing  to  the  jury  any  common  sense,  they 
knew  the  question  was  whether  cjire  and  pru- 
dence required  defendant  to  have  it  reason- 
ably safe  at  those  places;  and  that  was  stated 
in  instruction  No.  3. 

That  instruction  submitted  whether  the 
coping  at  the  place  where  plaintiff  was  play- 
ing was  attractive  to  children  as  a  part  of 
the  recreation  ground.  That  was  no  more 
than  submitting  to  them  whether  it  was  not 
a  part  of  the  park  likely  to  be  chosen  by 
children  who  frequented  the  grounds  in  quest 
of  amusements  they  were  permitted  to  en- 
joy there. 

Instructions  Nos.  4  and  5,  relating  to  the 
definition  of  negligence  and  the  measure  of 
damages,  are  not  objectionable. 

Six  instructions  were  refused  for  defend- 
ant. If  what  we  have  written  is  correct,  they 
were  properly  refused.  They  consisted  chief- 
ly in  absolute  declarations  as  matters  of  law, 
and  were  in  practical  effect  demurrers  to  the 
evidence. 

[4]  On  the  question  of  plaintiff's  injury 
and  how  he  was  affected,  his  progress  at 
school  arose.  It  was  proper  to  ask  his  moth- 
er if  complaint  was  made  by  his  teacher. 

[61  It  was  proper  to  exclude  a  photograph 
of  the  premises  on  which  plaintiff  lived  with 
his  parents.  We  cannot  see  any  bearing  it 
could  have  on  the  case. 

[8]  Physicians  were  Introduced  in  plain- 
tiff's behalf,  and  it  is  said  they  gave  **specu- 
lative  conclusions.^*  After  much  colloquy  be- 
tween counsel  and  withdrawal  of  questions 
asked  by  plaintiff's  counsel,  the  court  asked 
of  a  physician,  "You  mean  by  your  answer  in 
case  of  an  injury  to  this  boy  it  Is  more  like- 
ly to  be  permanent  than  In  the  case  of  a 
grown  person."  The  witness  answered, '"Yes, 
sir."  The  question  was  objected  to  as  calling 
for  a  conclusion.  We  think  the  objection  for 
that  reason  was  not  well  made,  and  that  It 
was  properly  overruled.        ' 

[7]  It  is 'truly  said  by  defendant  that  evi- 
dence of  injuries  not  pleaded  should  not  be 
admitted,  but  we  do  not  think  the  evidence 
admitted  was  subject  to  that  objection. 

TBI  There  is  a  continuous  claim  made  by 
defendant  that  conclusions  of  witnesses  were 
admitted  as  evidence,  and  that  results  were 
stated  as  likely  to  follow  the  injury  which 
were  mere  conjecture.  We  think  this  not  a 
fair  criticism.  Statements  as  to  anything 
ndt  present  to  the  eye  or  understanding  may, 
in  one  sense,  be  conclusions  or  matters  of 
conjecture,  but  within  reasonable  bounds  the 
results  which  will  reasonably  follow  an  ascer- 


tained injury  may  be  stated  to  a  Jury.  Thns 
it  is  common  to  ask  an  expert  whether  a  cer- 
tain injury  will-  be  permanent 

[9]  A  lengthy  hypothetical  question  was 
asked  a  physician  by  plaintiff's  counsel  as  to 
the  permanency  of  the  injuries  and  the  re- 
sult which  might  follow.  This  was  objected 
to  as  "incompetent  and  irrelevant  and  calling 
for  a  conclusion  and  speculative  and  an  im- 
proper hypothetical  question,  and  he  has 
excluded  many  things  which  should  be  in- 
cluded before  then  and  since  the  time  of  the 
injury." 

This  objection  was  not  passed  on  at  the 
moment,  and  counsel  continued  with  \7liat 
was  practically  a  continuation  of  the  ques- 
tion. Then  the  objectioh  continued  partly  In 
same  words,  and  also  that — 

It  was  "an  improper  hypothetical  question, 
improper  as  to  form,  in  that  it  includes  matters 
not  in  evidence  and  excludes  matters  which  are 
in  evidence.  Among  those  which  are  in  evi- 
dence is  the  condition  of  the  boy  after  the  time 
of  the  injury,  his  general  condition  of  health,  his 
ability  to  go  to  school,  and  other  things  I  can- 
not think  of  at  this  time  should  be  included  in 
the  question.  It  assumes  also  that  the  boy  wa> 
unconscious  for  several  weeks,  which  is  not  in 
evidence,  and  asking  the  witness  to  express  ab 
opinion  on  his  own  observation  and  matters 
which  are  in  evidence,  and  some  of  which  are 
not  in  evidence,  and  therefore  it  is  improper  in 
form." 

Plaintiff's  counsel  asked  defendant's  coun- 
sel to  make  his  ODjection  more  definite  and 
to  supply  things  he  supposed  were  omitted, 
adding: 

"The  only  objection  whicli  I  understand  to  the 
question  is  about  the  length  of  time  he  was  un- 
conscious." 

This  was  refused  by  defendant  with  the 
statetnent  that — 

"The  objection  has  been  made*  and  you  can- 
not cut  out  anything  in  that  objection  which 
you  understand  to  be  objected  to.'- 

The  court  then  suggested  that  the  evidence 
did  not  show  any  particular  time  he  was  un- 
conscious; whereupon  plaintifiTs  counsel 
amended  by  asking  the  witness  to  take  into 
consideration  "that  the  boy  was  unconscious 
for  some  days."  Counsel  for  defendant  tben 
stated: 

"This  question  as  amended  is  objected  to  for 
the  reasons  heretofore  given,  as  incompetent  and 
irrelevant,  and  not  a  proper  hypothetical  ques- 
tion as  to  form,  and  all  the  other  reasons." 

The  answer  was  that  the  injuries  were  per- 
manent. 

It  seems  manifest  that  the  objections  were 
not  properly  made.  They  are  so  general  as 
not  to  be  understood.  They  even  embraced 
"other  things  I  cannot  think  of  at  this  time." 
It  was  defendant's  duty  to  specify  the  par- 
ticular objection  meant.  Kinlen  v.  Railroad, 
216  Mo.  145,  174,  115  S.  W.  523;  Burton  v. 
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Railroad,  176  Mo.  App.  H  20,  21,  162  S. 
1064. 

The  last  complaint  made  relates  to  alleged 
misconduct  of  counsel  In  arguing  the  case. to 
the  jury.  We  have  examined  these,  and  find 
them  to  be  without  substantial  merit. 

After  an  examination  of  the  entire  record, 
we  fall  to  find  any  error  which  would  Justify 
a  reversal  of  the  judgment,  and  it  will  ac- 
cordingly be  affirmed. 

All-  concur. 


I     PLOURNOY  V.  UNITED  MFG.  CO. 
(No.  13247.) 


(Kansas  City  Court  of  Appeals. 
June  16, 1919.) 


Missouri. 


Appeal  and  Bbbob  ^=»1140(4)— Disposition 
ON  Appeal  —  Remittitub  —  Insufficiency 

OF  EVXDENCE. 

In  an  action  for  breach  of  contract  of  em- 
ployment at  a  stipulated  wage  a  month,  where 
plaintiff  admits  that  some  reduction  should  be 
made  for  a  part  of  the  month  when  he  was  part- 
ly incapacitated,  but  there  is  no  eyidence  upon 
which  Budi  redaction  can  be  based,  the  amount 
due  for  the  entire  month  will  be  ordered  remitted 
subject  to  a  new  tr^d. 

Appeal  from  Circuit  0>urt,  Jackson  Coun- 
ty; Allen  C.  Southern,  Judge. 
"Not  to  be  officially  published." 

Action  by  S.  I.  Ploumoy  against  the  United 
Manufacturing  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed  on 
condition. 

W.  B.  Thayer,  of  Kansas  City,  for  appel- 
lant 

C,  S.  McLane,  Horace  Guffln,  and  D.  F. 
Baltis,  all  of  E^ansas  City,  for  respondent 

TRIMBLE,  J.  This  is  an  action  for  dam- 
ages for  breach  of  a  contract  of  employment, 
wherein  plaintiff  was  employed  as  defend- 
ant's general  sales  manager  for  a  year  at  a 
stipulated  wage  of  $125  per  month.  The 
plaintiff  was,  according  to  his  contention, 
wrongfully  discharged,  and  he  sued  to  re- 
cover $375,  the  amount  due  for  three  months' 
wages  under  the  contract  The  Jury  awarded 
him  the  full  amount  sued  for,  and  the  de- 
fendant has  appealed. 

The  case  is  here  on  Its  second  appeal,  the 
first  being  reported  in  199  S.  W.  723. 

This  time  the  case  was  tried  and  sub- 
mitted upon  the  cause  of  action  alleged  in 
the  petition,  namely,  the  wrongful  discharge ; 
and  this  time  also  the  contract  of  employ- 
ment was  introduced. 

The  evidence  tends  to  show  that  plaintiff 
was  not  discharged  because  he  fell  sick  or 


was  unable  to  attend  to  business,  but  was 
wrongfully  discharged  after  he  had  recover- 
ed. The  illness  was  only  temporary,  and 
there  was  sufficient  evidence  to  Justly  the 
jury  in  finding  that  the  discharge  was  wrong- 
ful. 1  Labatt  on  Master  and  Servant,  §§  220, 
220b.  The  demurrer  to  the  evidence  was 
therefore  properly  overruled. 

Complaint  is  made  as  to  some  alleged  im- 
perfections in  plaintiff's  instructions,  but  un- 
der recent  rulings  the  assignment  on  this  fea- 
ture in  the  motion  for  new  trial  is  not  suffi- 
cient to  call  for  their  review.  Kansas  City 
Disinfecting,  etc.,  Co.  v.  Bates  County,  273 
Mo.  300,  303,  201  S.  W.  92;  Wynne  v.  Wag- 
oner Undertaking  Co.,  274  Mo.  503,  697,  204 
S.  W.  15. 

The  jury  returned  a  verdict  for  the  full 
amount  sued  for.  Plaintiff  concedes  that  for 
a  month,  or  about  one-third  of  the  unex- 
pired time,  he  was  absent  from  the  plant  at 
home  sick,  and,  for  a  part  of  this  time  at 
least,  was  wholly  incapacitated  from  per- 
forming any  duties.  The  instruction  on 
which  he  submitted  his  case  concedes  that  a 
reduction  should  be  made  for  the  time  he 
was  thus  unable  to  perform.  While  plain- 
tiff's evidence  shows  that  for  a  portion  of 
this  time  he  was  at  home  on  account  of  rheu- 
matism he  continued  to  render  services  as 
manager,  giving  directions  over  the  phone 
and  by  mall,  eta,  yet  it  does  not  disclose 
how  much  of  the  time  he  was  wholly  incapaci- 
tated. In  other  words,  his  instruction  caUed 
for  a  reduction  for  the  time  he  was  wholly  in- 
capacitated, but  the  evidence  does  not  disclose 
how  much  of  said  month  he  was  in  that 
condition.  It  is  clear  that  the  case  was  sub- 
mitted on  the  theory  that  plaintiff's  recovery 
should  be  reduced  by  the  amount  accruing 
for  the  time  he  was  unable  to  work.  Hughes 
V.  Toledo  Scale,  etc.,  Co.,  112  Mo.  App.  91, 
86  S.  W.  895.  The  verdict  however,  makes 
no  reduction,  and  It  is  therefore  excessive  in 
some  amount,  even  if  plaintlfiTs  evidence  does 
show  that  during  a  portion  of  the  time  he 
was  absent  he  continued  to  perform,  in  a 
limited  way,  his  managerial  duties.  Since 
the  evidence  does  not  disclose  how  much  of 
the  month  he  was  unable  to  do  anything,  and 
yet  concedes  that  some  reduction  should  be 
made,  the  only  way  this  matter  can  be  cured 
without  remanding  the  cause  for  a  new  trial 
is  to  authorize  a  remittitur  of  the  amount 
due  for  the  entire  month  he  was  away.  By 
so  doing,  plaintiff  may  avoid  a  new  trial  if 
he  so  desires.  If,  therefore,  within  ten  days 
from  the  day  this  opinion  is  announced,  the 
plaintiff  will  enter  a  remittitur  of  $125  with 
all  Interest  from  the  date  of  the  rendition  of 
the  judgment,  the  same  will  be  affirmed; 
otherwise  it  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

All  concur. 


^s^For  other  cases  see  same  topic  and  KET-^UMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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BENNETT  T.  HARRY  BENJAMIN  EQUIP- 
MENT CO.     (No.  16234.) 

(St  Louis  Court  of  Appeals.    Missouri.     June 
3,  1919.) 

1.  Master  jlnd  Servant  0=>286(2)— Injuries 
TO  Servant— BiviDENCE— Sufficiency. 

In  an  action  for  injuries  to  an  employ^, 
struck  by  a.  piece  of  boiler  iron  slipping  from  a 
scrap  pile  upon  which  he  and  his  coemploy^s 
had  lifted  it,  evidence  Jield  insuflScient  to  take 
the  case  to  the  jury;  the  cause  of  the  accident 
being  left  to  conjecture. 

2.  Master  and  Servant  <&=>101,  102(2)— In- 
juries TO  Servant— Master  as  Insurer. 

A  master  is  not  an  insurer  of  the  safety 
of  his  servant,  nor  liable  for  injuries  which  may 
befall  the  latter  in  the  course  of  the  employ- 
ment, irrespective  of  negligence. 

3.  Master  and  Servant  <8=»155(1)— Injuries 
to  Servant— Duty  to  Warn— Simple  Obli- 
gations. 

The  master  may  leave  to  the  servant  the 
performance  of  simple  duties,  such  as  placing 
a  piece  of  boiler  iron  on  a  low  pile  of  scrap  iron 
without  warning  the  servant  of  the  danger  of 
the  iron  slipping  from  the  pile. 

4.  Appeal  and  Error  «=!>927(5)  —  Review  — 
Dekurrer  to  Evidence. 

In  passing  upon  a  demurrer  to  the  evidence, 
the  evidence  must  be  viewed  in  the  light  most 
favorable  to  plaintiff,  giving  him  the  benefit  of 
every  reasonable  inference  in  his  favor  which 
may  be  fairly  and  legitimately  drawn  there- 
from. 

Appeal  from  St.  LouLs  Circuit  Court;  Hon. 
Samuel  Rosenfeld,  Judge. 
**Not  to  be  officially  published." 

Action  by  Reuben  A.  Bennett  against  the 
Harry  Benjamin  Equipment  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Watts,  Gentry  &  Lee  and  E.  H.  Robinson, 
all  of  St.  Louis,  for  appellant. 

Edw.  W.  Foristel  and  John  T.  Manning, 
both  of  St.  Louis,  for  respondent. 

ALLEN,  J.  This  Is  an  action  to  recover 
damages  for  personal  injuries  sustained  by 
plaintiff  while  employed  by  the  defendant, 
a  corporation,  In  a  Junkyard  operated  by  it 
in  the  city  of  St.  Louis.  The  trial,  before 
the  court  and  a  Jury,  resulted  in  a  verdict 
and  Judgment  for  plaintiff  in  the  sum  of  $3,- 
000,  and  the  defendant  prosecutes  the  appeal. 

The  petition  alleges  that  on  July  21,  1917, 
defendant  was  engaged  in  operating  a  Junk- 
yard in  the  city  of  St.  Louis,  wherein  plain- 
tiff was  employed  by  defendant  as  a  laborer; 
that  on  said  day  plaintiff  and  his  colaborers 
were  directed  by  defendant  to  take  a  large 
and  heavy  piece  of  boiler  iron,  about  9  feet 
long  and  4  feet  wide,  from  the  ground  or 
track  where  it  was  then  lying  and  throw  it 
upon  a  large  pile  of  scrap  iron  in  said  yard; 


that  when  plaintiff  and  bis  colaborers  threw 
said  piece  of  boiler  iron  on  the  pile  of  scrap 
iron,  as  directed  by  defendant,  the  boiler  iron, 
being  rounded  on  one  side,  slid  or  fell  from 
the  pile  with  great  force  and  violence  upon 
and  against  plaintiff,  injuring  him,  as  set  out 
in  the  petition. 

It  is  further  alleged  that  the  particular 
acts  of  negligence  on  the  part  of  defendant 
which  directly  caused  plaintifTs  said  injuries 
were  as  follows : 

First,  that  defendant  negligently  failed  to 
furnish  plaintiff  with  a  reasoi&bly  safe  place 
in  which  to  do  his  work,  "in  that  defendant 
knew,  or  by  the  exercise  of  ordinary  care  on 
its  part  could  have  known,  that  said  piece  of 
boiler  iron,  if  thrown  upon  said  pile  of  scrap 
iron  as  directed  by  defendant,  would  likely 
fall  from  said  pile  and  injure  plaintiff  and 
his  colaborers,"  but  nevertheless  defendant 
negligently  directed  plaintiff  to  work  in  said 
place  when  defendant  knew,  or  by  the  exer- 
cise of  ordinary  care  could  have  known,  "that 
the  act  of  throwing  said  piece  of  boiler  iron 
onto  said  pile  of  scrap  iron  would  render  the 
place  where  plaintiff  was  working  dangerous 
and  unsafe." 

Second,  that  defendant  negligently  failed 
to  warn  plaintiff  of  his  dangerous  position 
and  ot  the  danger  of  said  piece  of  boiler  Iron 
falling  when  thrown  upon  said  pile,  "so  that 
plaintiff  might  have  an  opportunity  to  reach 
a  place  of  safety,?  but  permitted  plaintiff  "to 
remain  in  said  place  until  he  was  injured  as 
aforesaid." 

The  answer  consists  of  a  general  denial, 
together  with  a  plea  to  the  effect  that  if 
plaintiff  was  injured  ft  was  the  result  of  his 
own  negligence  and  that  of  his  fellow-serv- 
ants, and  a  plea  of  assumption  of  risk. 

The  evidence  consists  of  the  testimony  of 
plaintiff  and  that  of  his  physician.  Plain- 
tiff's testimony  tends  to  show  the  following: 

Prior  to  his  injury  plaintiff  had  worked  for 
defendant,  in  its  Junkyard  in  the  city  of  St. 
Louis,  for  eight  or  nine  months.  In  this 
yard  various  kinds  of  scrap  iron  were  han- 
dled. Including  "boiler  iron,'-*  or  pieces  of  old 
boilers.  On  the  day  of  his  injury,  viz.  July 
21,  1917,  plaintiff  and  other  laborers  unload- 
ed some  scrap  Iron  from  a  railway  car  In  de- 
fendant's yard,  which  was  situated  on  the 
west  side  of  Minnesota  avenue,  a  street  ex- 
tending north  and  south.  Among  this  scrap 
Iron  was  a  piece  of  boiler  iron,  of  the  size 
and  character  mentioned  in  the  petition, 
which  was  then  lying  upon  the  ground,  with 
the  convex  surface  down  and  the  edges  turn- 
ed upward,  at  a  point  perhaps  20  or  25  feet 
west  of  the  sidewalk  on  the  west  side  of 
Minnesota  avenue.  One  Benjamin,  defend- 
ant's  superintendent,  told  plaintiff  and  some 
fellow  workmen  to  take  this  holler  iron  and 
throw  it  upon  a  certain  pile  of  scrap  Iron  In 
the  yard.    Plaintiff  and  six  colaborers  under- 


^=s>For  other  cases  see  same  topic  and  KET-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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took  to  do  this.  They  carried  the  boiler  Iron 
east  to  the  sidewalk,  then  turned  sonth,  and 
proceeded  a  distance  of  about  15  or  20  feet, 
passing  a  pile  of  scrap  Iron  about  4  feet  high. 
Immediately  soulh  of  that  pile  was  a  narrow 
aisle,  extending  east  and  west ;  and  Immedi- 
ately south  of  this  aisle  was  the  pile  upon 
which  plaintiff  and  his  fellow  workmen  had 
been  directed  to  throw  the  boiler  Iron.  This 
last-mentioned  pile  waS/  but  18  Inches  In 
height.  As  the  men  proceeded  with  their 
burden  toward  that  pile,  the  boiler  Iron, 
about  9  feet  in  length,  extended  north  and 
south.  Plaintiff  and  another  workman  were 
supporting  the  north  end  thereof,  while  oth- 
ers were  holding  It  on  the  east  and  at  its 
south  end.  l^laintiff,  thus  assisting  In  carry- 
ing the  load,  entered  the  narrow  aisle  men- 
tioned ;  and  when  the  boiler  Iron  was  thrown 
or  dropped  upon  this  low  pile  of  scrap  iron, 
with  Its  convex  surface  turned  down.  It  slip- 
ped toward  the  north*  it  is  said,  and  plaintiff 
was  injured  by  having  his  leg  caught  between 
the  end  thereof  and  the  taller  pile  of  scrap 
iron  Immediately  north  of  the  narrow  pile. 

As  to  the  character  of  the  pile  of  scrap 
iron,  IS  Inches  In  height,  upon  which  the  boil- 
er iron  was  placed,  and  from  which  It  was 
said  to  have  slipped,  nothing  appears  beyond 
the  fact  that  It  was  of  the  height  mentioned, 
and  that  it  was  made  of  "boiler  iron  and  oth- 
er scrap  stuff — mostly  boiler  iron."  It  ap- 
pears that  Benjamin,  who  gave  the  order  In 
question,  was  a  few  feet  away  from  plaintiff 
and  his  colaborers  when  the  order  was  given; 
and  it  is  said  that  from  that  point  plaintiff 
and  his  fellow  workmen  could  have  been  ob- 
served by  Benjamin  during  the  entire  opera- 
tion mentioned.  It  is  said  that  Benjamin  did 
not  move  any  great  distance  while  this  work 
was  being  done,  but  it  does  not  appear  that 
be  watched  the  men  after  giving  the  order. 

At  the  close  of  plaintiff's  case  defendant 
Interposed  a  demurrer  to  the  evidence,  which 
was  overruled.  The  defendant  thereupon 
elected  to  stand  upon  its  demurrer,  and  of- 
fered no  evidence. 

[1]  It  is  insisted  by  appellant  that  the  trial 
court  erred  in  overruling  the  demurrer  to  the 
evidence,  this  being  the.  only  assignment  of 
error  before  us.  We  have  set  out  above,  in 
substance,  all  of  the  evidence  pertinent  to 
the  question  of  liability,  and  a  review  there- 
of convinces  us  that  plaintiff  failed  to  make 
a  prima  facie  showing  of  negligence  on  the 
part  of  the  defendant,  as  master.  As  to  the 
assignment  of  negligence  in  the  petition  to 
the  effect  that  defendant  negligently  failed  to 
furnish  plaintiff  with  a  reasonably  safe  place 
to  work,  in  that  defendant  negligently  direct- 
ed plaintiff  to  perform  the  work  in  question 
when  defendant  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  that  the  boil- 
er iron  ''would  likely  fall"  from  the  pile  upon 
which  it  was  to  be  placed  and  Injure  plain- 
tiff, the  evidence  falld  to  show  that  the  de- 


fendant's superintendent  knew,  or  as  a  rea- 
sonably prudent  man  pught  to  have  known, 
that  the  boiler  iron  was  likely  to  fall  from  the 
pile  if  placed  or  thrown  thereon.  As  said, 
nothing  appears  as  to  the  nature  of  this  pile, 
except  that  It  was  a  very  low  pile  and  was 
composed  of  various  kinds  of  scrap  .iron, 
mostly  holler  iron.  It  Is  argued  for  respond- 
ent, in  effect,  that  a  reasonably  prudent  per- 
son would  know  that  a  piece  of  rounded  boil- 
er iron  would  roll  or  slip  from  a  pile  of  that 
character.  As  to  this  it  may  be  said  that  the 
evidence  is  that  the  boiler  iron  did  not  roll 
by  reason  of  its  curved  shape,  but  that  it 
slipped  longitudinally  to  the  north,  causing 
plaintiff's  injury.  What  caused  it  to  so  slip 
in  no  manner  appears.  For  aught  that  ap- 
pears the  slipping  thereof  may  have  been 
caused  by  the  manner  in  which  it  was  han- 
dled by  plaintiff  and  his  colaborers,  or  the 
position  in  which  they  placed  it  upon  the 
pile.  The  cause  of  the  slipping  of  the  boiler 
iron  is  left,  by  the  evidence,  wholly  to  specu- 
lation and  conjecture.  And  to  get  to  the  Jury 
it  devolved  upon  plaintiff  to  get  his  case  out 
of  the  realm  of  speculation  and  conjecture 
and  plant  upon  a  solid  basis  of  fact  such  as 
to  establish,  prima  facie,  actionable  negli- 
gence on  the  part  of  defendant.  See  McGee 
V.  Railroad,  214  Mo.  530,  114  S.  W.  33;  Bat- 
tles V.  Railways  Co.,  178  Mo.  App.  596,  161  S. 
W.  614. 

It  appears  to  be  argued  for  respondent 
that  it  was  negligence  on  the  part  of  Benja- 
min to  direct  that  this  boiler  iron  be  placed 
upon  a  scrap  pile  at  all — that  it  ought  to 
have  been  placed  somewhere  upon  the  ground. 
But  certainly  it  cannot  be  said  that  an  infer- 
ence of  negligence  can  arise  from  the  mere 
fact  that  plaintiff  and  his  colaborers  were  di- 
rected to  put  this  piece  of  iron  on  a  pile  18 
inches  in  height,  nothing  appearing,  as  to  the 
character  of  the  pile,  or  otherwise,  to  indi- 
cate that  an  injury  would  likely  befall  plain- 
tiff or  any  of  his  colaborers  in  so  doing.  The 
ruling  in  Sambos  v.  Railroad,  134  Mo.  App. 
460,  114  S.  W.  567,  cited  by  respondent.  Is 
obviously  not  here  in  point. 

[2]  In  the  present  state  of  our  law  the 
master  is  not  an  insurer  of  the  safety  of  his 
servant  and  liable  for  injuries  which  may 
befall  the  latter  in  the  course  of  the  employ- 
ment, irrespective  of  negligence.  The  opera- 
tion in  question  was  a  very  simple  one,  and 
one  which  was  evidently  a  customary  thing 
in  this  yard,  where  old  pieces  of  '^scrap  iron," 
of  various  sizes  and  shapes,  were  piled.  In- 
deed it  appears  that  this  very  pile  was  made 
up  mostly  of  boiler  Iron  of  this  character. 
It  cannot  be  true  that  the  master,  under  the 
circumstances  disclosed  by  this  meager  rec- 
ord, was  negligent  in  ordering  his  servants  to 
perform  such  a  task,  one  Incident  to  their 
ordinary  duties,  and  which,  for  aught  that 
appears,  could  have  been  safely  performed 
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by  the  exercise  of  reasonable  care  on  their 
part 

[3]  No  negligence  appears  on  the  part  of 
defendant  In  respect  to  furnishing  plaintiff  a 
reasonably  safe  place  to  work.  Nor,  for  rea- 
sons indicated,  can  it  be  said  that  there  was 
any  negligence  in  failing  to  warn  plaintiff  of 
danger.  The  master  may  leave  to  the  serv- 
ant the  performance  of  simple  duties  pertain- 
ing to  the  employment,  without  taking  spe- 
cial or  extraordinary  precautions  to  warn  of 
dangers  which  are  necessarily  incident  to 
the  business,  and  of  which  the  servant  must 
of  necessity  have  full  knowledge.  It  cannot 
be  said  that  it  was  the  duty  of  defendant's 
superintendent  to  follow  these  workmen  and 
to  caution  them  against  permitting  the  boiler 
Iron  to  be  placed  upon  this  low  pile  of  scrap 
iron  in  such  manner  as  to  cause  it  to  slip  off 
and  injure  one  of  them,  any  more  than  would 
the  law  say  that  it  was  the  duty  of  the  su- 
perintendent to  follow  them  and  warn  them 
not  to  allow  the  boiler  iron  to  drop  upon 
their  toes. 

[4]  It  is  quite  true,  as  respondent  asserts, 
that,  in  passing  upon  a  demurrer  to  the  evi- 
dence, the  evidence  must  be  viewed  in  the 
light  most  favorable  to  plaintiff,  giving  him 
the  benefit  of  every  reasonable  inference  in 
his  favor  which  may  be  fairly  and  legitimate- 
ly drawn  therefrom.  We  have  thus  viewed 
the  evidence  in  this  record,  but,  so  viewing  it, 
we  are  unable  to  see  that  it  tends,  directly  or 
Inferentlally,  to  establish  any  negligence  on 
the  part  of  the  defendant. 

It  consequently  becomes  our  duty  to  re- 
verse the  Judgment;  and  it  is  so  ordered. 

REYNOLDS,  P.  J.,  and  BECKER,  J., 
concur. 


TILLERY  V.  HARVEY  et  al.    (No.  13251.) 

(Kansas  City  Court  of  Appeals.     Missouri. 
May  26,  1919.) 

1.  Carbiebs   ^=:>336  —  Passengebs  —  Reli- 
ance ON  Custom  of  Carbieb's  Employes. 

A  passenger  on  a  street  car  is  entitled  to 
rely  on  a  well-established  custom  that  the  mo- 
torman  will  not  open  the  doors  to  allow  pas- 
sengers to  alight  until  the  car  comes  to  a  full 
stop,  and,  where  the  motorman  opens  the  doors, 
his  act  may  be  considered  as  a  direction  for 
passengers  to  alight  then  and  there. 

2.  Carriers     <®=»320(26)— Carriage  op  Pas- 
sengers—Injuries— Action. 

Where  a  passenger  on  a  street  car  fell  in 
alighting  from  the  car  which  was  moving  very 
slowly  when  the  motorman  opened  the  door  to 
allow  passengers  to  alight,  the  question  wheth- 
er the  street  car  company  was  negligent  held 
for  the  jury. 


3.  Cabbisbs   ^=9321(23)  —  Passengebs  —  In- 

JtTBIEB— InSTBUGTION. 

Where  passenger  asserted  motorman  was 
negligent  in  opening  the  door  which  was  an  in- 
vitation to  passengers  to  alight  before  the  car 
fully  stopped,  an  instruction  that  if  the  passen- 
ger relied  on  the  custom,  and  the  motorman  neg- 
ligently opened  the  door  before  bringing  the  car 
to  a  full  stop,  and  the  passenger  being  unaware 
of  the  movement  stepped  off  the  car,  etc.,  ver- 
dict should  be  for  him,  is  not  open  to  objection 
that  the  only  negligence  alleged  was  a  violation 
of  the  custom,  while  the  instruction  submitted 
negligence  in  allowing  the  car  to  proceed  after 
the  door  was  opened. 

4.  Tbiai.  <S=s»296(1)  —  Instbuotions  —  Ab- 
8TBACT  Instbuotions. 

In  an  action  by  a  passenger  who  was  in- 
jured in  alighting  ,from  a  street  car  which  was 
proceeding  slowly  when  the  motorman  opened 
the  door,  which  was  the  signal  for  passengers 
to  alight,  plaintiff's  instruction  No.  2,  when 
considered  with  the  first  instruction,  held  not 
open  to  objection  as  being  abstract 

5.  Tbial  ^=>260(8)  —  Instbuction  —  Re- 
fusal. 

In  an  action  by  a  passenger  injured  in 
alighting  from  a  street  car,  the  refusal  of  de- 
fendant's requested  instruction  that  negligence 
is  not  the  proximate  cause  of  the  accident,  un- 
less under  all  circumstances  it  might  reasonably 
have  been  foreseen  by  a  man  exercising  the 
highest  degree  of  care,  etc,  held  not  erroneous, 
being  covered  by  the  instructions  given. 

6.  Cabbiebs    .  ^=»321(23)  —  Passengebs  ~ 

InJUBIES— iNSTBUCnONS. 

In  action  by  a  passenger  who  asserted  that 
he  was  injured  in  alighting  by  negligence  of 
motorman  opening  door,  which  was  an  invita- 
tion to  passengers  to  alight,  before  the  car  had 
been  brought  to  a  full  stop,  refusal  of  defend- 
ant's requested  instruction  on  accident  was 
proper,  though  defendant  asserted  plaintiff 
merely  tripped,  the  instructions  given  having 
correctly  charged  that  unless  the  jury  found 
defendant  negligent,  no  recovery  could  be  had, 
for,  had  the  instruction  on  accident  been  given, 
the  jury  might  have  been  misled  into  denying 
recovery  though  the  injury  occurred  as  claimed 
by  plaintiff. 

7.  Damages  ^=9170  —  Evidence  —  Domes- 
tic Relations  of  Plaintiff— Admissibil- 
ity. 

In  a  personal  injury  action,  where  plaintiff 
claimed  to  have  suffered  a  great  deal  after  the 
injury,  evidence  to  sufferings  which  brought 
out  that  he  had  a  wife  and  two  sons,  whose  ab- 
sence was  explained  by  the  fact  that  they  were 
in  the  war,  was  not  improper,  where  it  did  not 
appear  the  evidence  was  brought  out  to  elicit 
sympathy  of  the  jury,  but  merely  to  account  for 
plaintiff's  failure  to  call  members  of  his  family 
to  substantiate  the  account  of  his  suffering. 

8.  Appeal  and  Erbob  €=»237(2)  —  Objec- 
tions IN  Loweb  Coubt— Evidence. 

Where  no  objection  was  interposed  to  tes- 
timony before  it  was  elicited  and  there  was  na 
motion  to  strike,  the  appellate  court  cannot  re- 
view the  propriety  of  the  admission  of  such 
testimony. 


^s»For  other  cases  see  same  topic  and  KE7-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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Appeal  from  Circuit  Ck>urt,  Jackson  Coua- 
ty ;  William  O.  Thomas.  Judge. 
"Not  to  be  officially  pubUabed« 

Action  by  Woodson  H.  TlUery  against  Ford 
P.  Harvey  and  Robert  J.  Dunham,  receivers 
of  the  Metropolitan  Street  Railway  CJompa- 
ny,  and  the  Kansas  City  Railways  Company. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

R.  J.  Higgins,  of  Kansas  City,  Kan.,  and 
Roscoe  P.  Conkling,  Charles  L.  Carr,  and 
'Clyde  Taylor,  all  of  Kansas  City,  Mo.,  for 
appellants. 

Strother  &  Campbell  and  Ingraham,  Guth- 
rie &  Durham,  all  of  Kansas  City,  Mo.,  for 
respondent. 

BLAND,  J.  Plaintiff  recovered  a  verdict 
and  Judgment  In  the  sum  of  |500  for  person- 
al Injuries  sustained  by  him  on  March  14, 
1916,  as  the  result  of  a  fall  in  alighting  from 
one  of  defendants'  street  cars,  on  which  he 
was  a  passenger.  The  accident  happened  at 
Fifteenth  street  and  Elmwood  avenue,  in 
Kansas  City,  Mo.  It  was  dark,  about  8  p.  m. 
Plaintiff  was  on  his  way  home,  carrying  a 
basket  containing  eleven  dozen  eggs.  When 
the  car  approached  the  usual  stopping  place 
at  Elmwood  avenue,  plaintiff  went  to  the  front 
of  the  car  and  said  to  the  motorman,  "Elm- 
wood, please,"  and  the  motorman  replied,  "AU 
right"  When  it  reached  the  usual  stopping 
place  at  Elmwood  avenue,  the  car  slowed  so 
that  its  movement  was,  as  one  witness  describ- 
ed it,  "just  moving  and  that  was  all."  At  this 
period  the  motorman,  who  controlled  the 
movement  of  the  front  vestibule  doors  which 
Avere  closed,  opened  the  doors  for  plaintiff  to 
alight.  Plaintiff  thought  the  car  had  stop- 
ped, and  in  stepping  to  the  street  he  was 
caused  to  fall  by  the  continued  movement  of 
the  car,  breaking  his  eggs  and  sustaining 
personal  injuries.  When  the  car  came  to  a 
full  stop,  it  had  proceeded  about  10  feet  from 
the  place  where  plaintiff  had  stepped  from 
it.  It  was  shown  that  it  was  the  custom,  of 
which  plaintiff  was  aware,  for  the  motorman 
not  to  open  the  doors  to  permit  passengers 
to  alight  until  the  car  had  come  to  a  full 
stop.  Plaintiff  relied  upon  this  custom,  and, 
as  already  stated,  he  thought  the  car  had 
stopped  at  the  time  he  alighted. 

The  alleged  negligence  alleged  in  the  peti- 
tion was  the  custom  aforesaid,  and  that  de- 
fendants' servants  "permitted  said  door  to 
be  open  for  the  purpose  of  allowing  plaintiff 
to  alight  from  said  car  ♦  ♦  ♦  when  they 
knew  or  ♦  ♦  ♦  could  have  known  that 
plaintiff  was  about  to  alight  from  said  car 
and  was  unaware  that  said  car  was  still  in 
motion  and  that  plaintiff  was  in  a  position  of 
peril  by  reason  thereof."  The  answer  was  a 
general  denial  and  an  allegation  that  plain- 
tiff's injury  was  caused  by  plaintiff's  failure 
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to  observe  the  car  in  motion,  if  it  was  in  mo- 
tion ;  that  fact  being  denied. 

On  cross-examination  of  plaintiff,  defend- 
ants brought  out  that,  if  plaintiff  had  looked 
out  into  the  street  for  the  purpose  of  deter- 
mining whether  the  car  was  in  motion,  he 
probably  could  have  discovered  that  it  was, 
in  that  plaintiff  would  have  been  able  to  com- 
pare the  stationary  street  and  things  thereon 
with  the  position  of  thfe  car  and  thereby  have 
determined  that  the  car  was  moving.  It  is 
the  contention  of  defendants  that  the  proxi- 
mate cause  of  the  injury  was  not  the  act  of 
the  motorman*  in  opening  the  car  doors  be- 
fore the  car  came  to  a  stop,  but  plaintifTs 
getting  off  a  moving  car  without  exercising 
ordinary  care,  and  that  plaintiff  was  guilty 
of  contributory  negligence  under  the  circum- 
stances as  a  matter  of  law. 

It  was  shown  that  there  was  a  large  arc 
light  near  at  hand  at  the  time  the  car  stop- 
ped. Plaintiff  testified  that  this  light  had 
the  effect  of  blinding  him,  and  that  he  could 
not  see  out  of  the  car  well,  but  that  he  was 
able  to  see  the  sidewalk  on  the  street  running 
up  Elmwood  avenue,  in  an  effort  to  determine 
whether  the  car  had  stopped  at  the  usual 
stopping  place.  He  said  that  he  did  not  look 
to  see  whether  or  not  the  car  stopped ;  that — 

"I  might  possibly  have  noticed,  but  I  was 
80  positive  that  it  was  stopped  because  they  nev- 
er did  open  the  doors  before,  and  I  Just  walked 
right  down." 

When  asked  if  he  made  any  effort  to  deter- 
mine whether  the  car  was  standing,  he  an- 
swered: 

"No,  sir ;  I  walked  right  out  when  he  opened 
the  door,  and  I  supposed,  of  course,  the  car 
was  stopped." 

He  testified  that  if  he  had  looked  at  any 
object  along  the  street,  such  as  a  post,  he 
might  possibly  have  determined  that  the  car 
was  moving,  but  that  he  did  not  look. 

[1]  Plaintiff  had  a  right  to  rely  upon  the 
custom  shown  in  evidence,  that  is,  for  the 
motorman  not  to  open  the  exit  doors  for  pas- 
sengers to  alight  until  the  car  was  brought 
to  a  full  stop.  Percell  v.  Rd.,  126  Mo.  App. 
43,  103  S.  W.  115;  Harrington  v.  Dunham  et 
aL,  273  Mo.  414,  loc.  cit.  424,  202  S.  W.  1006. 
If  the  motorman  opened  the  exit  doors,  his 
action  could  not  have  been  construed  in  any 
other  light  than  as  a  direction  for  passengers 
to  alight  then  and  there.  Plaintiff,  in  the 
absence  of  anything  to  the  contrary,  had  a 
right  to  conclude  that  the  car  had  stopped 
for  the  purpose  of  permitting  him  to  alight  at 
that  place.  McGee  v.  Mo.  Pac  Ry.  Co.,  92 
Mo.  208,  loc.  cit.  218,  4  S.  W.  739,  1  Am.  St 
Rep.  706 ;  Hufford  v.  Met,  130  Mo.  App.  638, 
loc.  cit  643,  109  S.  W.  1062. 

[2]  It  is  apparent  that  plaintiff  was  rely- 
ing implicitly  upon  the  duty  of  the  motorman 
not  to  open  the  exit  doors  until  the  car  was 
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brought  to  a  stop,  and  that  plaintiff  had  his 
attention  more  on  whether  the  car  was  stop* 
ping  at  the  usual  stopping  place  as  he  looked 
up  Elmwood  avenue  and  saw  the  sidewalk. 
Whether  plaintiff  should  have  taken  any 
greater  precaution  to  determine  whether  the 
car  had  come  to  a  full  stop  was  a  question 
for  the  jury  to  decide.  Defendants  were  un- 
der the  duty  to  exercise  the  highest  degree  of 
care  to  provide  for  plaintiff's  safety.  We  can- 
not say  as  a  matter  of  law  that  plaintiff  did 
not  have  the  right  to  rely  entirely  upon  the 
motorman  disK:harging  his  dut^  under  the  cirr 
cumstances. 

[3]  Defendants  complain  of  plaintiff's  in- 
struction No.  P-1.  This  instruction,  among 
other  things,  told  the  Jury  that  if  it  was  the 
custom  of  defendants  "not  to  open  the  said 
door  for  the  purpose  of  allowing  passengers 
to  alight  from  said  car  until  said  car  is 
brought  to  a  standstill  at  the  said  stopping 
place,  and  that  plaintiff  knew  and  relied  up- 
on said  custom,"  and  the  '^motorman  negli- 
gently opened  said  door  before  stopping  said 
car  and  negligently  failed  to  stop  said  car  be- 
fore opening  the  same  and  negligently  allow- 
ed said  car  after  the  door  was  so  opened 
♦  ♦  ♦  to  proceed  slowly  forward,  that 
plaintiff  was  unaware  of  the  forward  move- 
ment," and  that  plaintiff,  ''relying  upon  the 
said  custom,  •  •  •  did,  with  the  knowl- 
edge of  defendant's  said  servant,  step  off  of 
said  car  •  ♦  ♦  while  said  car  was  so 
moving,"  etc.,  their  verdict  should  be  for  the 
plaintiff. 

It  is  defendants'  contention  that  the  only 
ground  of  negligence  alleged  was  a  violation 
of  defendants*  custom  of  not  opening  the 
doors  of  the  car  to  permit  passengers  to  alight 
until  the  car  had  come  to  a  stop,  while  the  in- 
struction submits  alleged  negligence  in  al- 
lowing the  car  to  proceed  after  the  doors 
were  open;  it  being  contended  that  a  negli- 
gent failure  to  stop  was  not  pleaded.  This  is 
a  mere  play  upon  words.  It  is  apparent  that 
the  instruction  follows  the  allegations  of  the 
petition. 

[4]  There  is  complaint  of  plaintlfTs  in- 
struction No.  2,  It  being  claimed  that  it  states 
an  abstract  proposition  of  law,  that  specific 
acts  of  negligence  are  charged,  and  that  the 
instruction  permits  the  Jury  to  find  defend- 
ants guilty  of  any  negligence.  The  instruc- 
tion is  a  mere  definition  of  the  duty  owed  by 
the  defendants  to  their  passengers  without 
application  to  the  car  upon  which  plaintiff 
was  riding.  Unless  it  is  to  be  read  in  con- 
Junction  with  plaintiff's  instruction  No.  1, 
which  preceded  it,  it  would  be  a  mere  ab- 
straction and  would  be,  perhaps,  improper. 
It  did  not  cover  plaintiff's  entire  case,  and, 
taken  in  connection  with  plaintiff's  Instruc- 
tion No.  1,  it  was  properly  given.,  Norris  v. 
Met.  St.  Ry.  Co.,  156  Mo.  App.  201,  loc.  cit. 
204,  137  S.  W.  77 ;    Breen  v.  United  Rys.  of 


St  Louis  (Sup.)  204  S.  W.  521,  loc  dt.  523. 
[5]  The  court  refused  to  give  defendants' 
instruction  No.  D-1.    Said  instruction  reads 
as  follows: 

*'The  court  instructs  the  jury  that  negligence 
is  not  the  proximate  cause  of  an  accident,  un- 
less under  all  the  circumstances  it  might  have 
been  reasonably  foreseen  by  a  man  exercising 
the  highest  degree  of  care.  It  is  not  enough 
for  the  plaintiff  to  prove  that  the  occurrence 
complained  of  was  the  natural  consequence  of 
some  act  of  negligence.  The  plaintiff  must  go 
further  and  prove  that  the  occurrence  must 
also  have  been  the  probable  consequence  of  some 
specific  act  of  negligence  as  defined  to  you  in 
the  instructions." 

There  was  no  dispute  but  that  it  was  the 
custom  for  the  motorman  not  to  open  the  car 
doors  until  the  car  had  come  to  a  stop.  Un- 
der the  undisputed  evidence  the  act  of  the 
motorman  in  opening  the  doors  before  the  car 
stopped  was  a  natural  and  probable  cause  of 
plaintiff's  alighting  from  the  car.  In  defend- 
ants* Instruction  No.  D-4  the  court  told  the 
jury  that  **it  the  plaintiff  was  negligent,  as 
set  out  in  other  instructions,  and  such  negli- 
gence, if  any,  directly  caused  or  contributed 
to  the  injury,"  then  the  verdict  should  be  for 
the  defendants.  Defendants'  instruction  No. 
D-3  required  the  jury  to  find: 

"That  the  defendant  was  guilty  of  negligence, 
as  defined  in  these  instructions,  and  that  such 
negligence  was  the  direct  and  proximate  cause 
of  the  injury  complained  of." 

Defendants  had  two  defenses  at  the  trial: 
(1)  That  plaintiff  was  guilty  of  contributory 
negligence  in  not  looking  to  see  if  the  car  had 
stopped;  and  (2)  that  he  was  not  injured 
while  alighting  from  the  car  at  all,  but  by 
tripping  himself  while  walking  away  from 
the  same.  Defendants  had  submitted  to  the 
jury  the  question  of  whether  their  negligence 
or  plaintiff's  contributory  negligence  was  the 
proximate  cause  of  the  injury,  and  therefore 
there  was  no  occasion  to  give  defendants'  in- 
struction No.  D-1  even  were  it  otherwise 
proper.  We  think  the  Jury  were  fully  in- 
structed in  regard  to  the  matter. 

[6]  The  court  did  not  err  in  refusing  de- 
fendants' instruction  No.  D-2,  which  reads  aa 
follows: 

"The  court  instructs  the  jury  that  if  you  find 
and  believe  from  the  evidence  that  the  injury 
complained  of  was  the  result  of  mere  accident 
or  misadventure,  without  the  fault  or  negligence 
of  any  one,  then  the  plaintiff  cannot  recover, 
and  your  verdict  must  be  for  the  defendant. 

"By  'accident'  as  used  in  this  instruction  is 
meant  such  an  unavoidable  casualty  as  occurs 
without  any  one  being  to  blame  for  it,  that  is, 
without  any  one  being  guilty  of  negligence  in 
doing  or  permitting  to  be  done,  or  in  omitting 
to  do,  the  particular  thing  that  would  have  pre- 
vented the  casualty." 

It  is  contended  that  a  "mere  accident"  in- 
struction was  proper  in  this  case  for  the  rea- 
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son  that  defendants  had  evidence*  as  we  have 
already  stated,  that  plaintiff  did  not  fall  in 
alighting  from  the  ear,  but  fell  in  walking 
from  the  car  by  reason  of  tripping  over  his 
own  feet. 

"Such  Instructions  are  given  when  there  is 
evidence  tending  to  show  that  the  injury  had 
resulted  from  an  unknown  cause.  But  where 
the  cause  is  shown  and  the  question  is  whether 


several  times;  that  he  could  hobble  around 
with  a  cane  and  unhitch  a  horse,  but  was 
unable  to  do  any  other  work  to  speak  of; 
that  his  brother  came  about  six  or  eight 
weeks  and  helped  him  with  his  work,  his 
brother  doing  the  heavy  work;  that  his  in- 
jury affected  his  sleeping  and  interfered  with 
his  rest  at  night;  that  he  had  to  have  cush- 
ions put  between  his  knees  on  account  of  pain 
the  defendant  is  chargeable  with  negligonce  in  I  wheu  lying  down ;  and  that  his  wife  made 
permitting  such  cause  to  exist  or  continue,  it  |  him  a  pillow  for  that  purpose. 


is  not  proper  to  give  such  instructions,"  Tall- 
man  V.  Nelson,  141  Mo.  App.  478,  486.  125  S. 
W.  1181,  1184;  Simon  v.  Met.  (Sup.)  178  S. 
W.  449. 

The  facts  in  this  case  are  unlike  those  in 
the  case  of  Henry  v.  Rd.,  11.3  Mo.  625,  21  S. 
W.  214,  and  like  cases  cited  by  defendants 
where  "accident"  instructions  were-  given. 
In  the  Henry  Case  the  plaintiff  was  walking 
across  a  street  intersection  where  one  of  de- 
fendant's workmen  was  using  a  pinch  bar. 
Plaintiff  claimed  that  the  ^^^rkman  negli- 
gently tripped  her  with  the  pinch  bar.  The 
workman  testified  that  at  the  time  she  passed 
the  place  where  he  was  working  she  tripped, 
not  over  the  bar,  but  by  some  unknown  cause. 
In  the  case  at  bar  plaintiff  was  injured  either 
|n  alighting  from  the  car  or  after  he  had 
started  to  walk  away  from  it  and  at  another 
place.  It  would  have  been  an  easy  matter  for 
defendants  to  have  offered  a  simple  instruc* 
tion  telling  the  jury  that  if  plaintiff  fell  and 
received  the  injuries  while  walking  away 
from  the  car  he  could  not  recover.  But  the 
Instruction  asked  is  not  a  simple  one,  does 
not  refer  to  any  partiailar  drcumstance 
shown  in  the  evidence,  and  tended  strongly 
to  mislead  the  jury.  Had  the  instruction 
been  given,  the  jury  could  have  well  conclud- 
ed that  they  might  find  that  the  way  plain- 
tiff claimed  that  he  was  hurt  was  purely  an 
accident.  There  was  no  claim  that  plaintiff 
tripped  in  any  way  in  alighting  from  the  car, 
and  the  giving  of  the  Instruction  would  have 
■confused  the  issues. 

There  was  no  error  in  the  refijsal  of  the 
court  to  give  defendants'  instruction  No.  D-8 
and  in  giving  it  as  amended  by  the  court. 
The  words  stricken  out  and  other  words  add- 
ed tended  to  clarify  the  instruction  and  did  , 
not  broaden  the  issues  in  any  manner. 

[7,  f ]  Defendants  complain  of  the  action 


It  was  stated  by  counsel  for  plaintiff  that 
the  evidence  concerning  plaintiffs  wife  and 
children  was  offered  to  show  that  the  mem- 
bers of  his  family,  except  his  wife,  who  was 
not  a  competent  witness,  were  not  in  the  city. 
It  was  shown  that  his  two  sons  were  "both  in 
the  war  now."  It  was  the  intention  of  plain- 
tiff to  explain  to  the  jury  the  reason  why 
the  members  of  his  family  were  not  present 
to  testify  as  to  the  facts  bearing  on  his  in- 
jury that  occurred  at  plaintiffs  home.  We 
fail  to  see  where  there  was  any  error  in  the 
situation.  It  appears  that  such  evidence 
was  intended  for  the  purpose  given.  We 
think  there  can  be  no  reasonable  objection 
to  it.  Of  course,  if  it  was  brought  out  for 
the  purpose  of  arousing  sympathy  on  the 
part  of  the  jury  such  as  appeared  in  the  case 
of  Hecke  v.  Dunham,  192  S.  W.  120,  121,  it 
would  be  improper.  But,  aside  from  this, 
there  was  no  objection  made  to  this  testimo- 
ny until  after  It  was  given,  and  then  there 
was  no  motion  to  strike  out.  Under  such 
conditions,  the  question  is  not  raised.  Feren 
V.  Investment  Co.,  196  S.  W.  435,  436. 

The  judgment  is  affirmed. 

All  concur. 


SPARKS  V.  HARVEY  et  al.    (No.  13126.) 


(Kansas  City  Court  of  Appeals. 
May  5,  1919.) 


Missouri. 


1.  Tbial,  ^=>295(10)  —  iNSTBtrcTiON  —  Assum- 
ing Facts. 

In  action  for  injuries  due  to  alleged  negli- 
gence of  street  car  conductor  in  starting  to 
shut  doors  and  step  of  car  as  plaintiff,  prospec- 
tive passenger,  was  in  the  act  of  raising  her 
foot  from  the  step  of  the  car  to  the  platform, 
Instruction  complained  of  held,  when  read  as  a 


of  the  court  in  permitting  plaintiff  to  testify  ,  whole,  not  subject  to  objection  that  it  assumed 

that  plaintiff  fell  from  one  of  defendant's  cars. 


that  he  had  a  wife  and  two  children.  The 
complaint  is  based  on  the  ground  that  such 
evidence  was  immaterial  and  tended  strongly 
to  the  prejudice  of  defendants.  Plaintiff,  be- 
fore testifying  to  these  facts,  stated  that  aft- 
er he  wtis  injured  he  went  home  and  wore 
bandages  on  his  knee  for  15  or  16  months; 
that  his  knee  was  weak  and  "gives  down 
•  ♦  ♦  when  I  put  any  weight  on  it" ;  that 
the  doctor  came  and  redressed  his  wound 


2.  Appeal  and  Ebbob  <@=:»1033(5)~Ebbob  Fa- 
voBABUs  TO  Defendant. 
An  instruction,  if  erroneous  in  submitting 
negligence  of  motorman  where  the  evidence 
showed  that  if  any  one  was  negligent  it  was 
the  conductor,  was  less  favorable  to  plaintiff 
than  she  was  entitled  to,  in  that  it  required 
jury  to  find  motorman  as  well  as  conducl»r  neg- 
ligent 
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3.  Oabbibbs  ^=»348(6)— Injtjbt  to  Pbospec* 
TiVE  Passbnqeb— Instbuction. 

Instruction  held  not  subject  to  objection 
that  it  did  not  limit  right  of  plaintiff  to  board- 
ing defendant's  street  car  at  the  usual  stopping 
place.  ' 

4.  Tbial  ^=s>228(4)  —  Ambiottous  Iwstbuo- 

TION. 

Contention  that  instruction  is  ambiguous, 
in  that  it  does  not  explain  whether  the  words 
"for  the  purpose  of  transportation"  referred  to 
plaintiff,  prospective  passenger,  or  defendant's 
street  car,  held  too  critical  for  practical  pur- 


5.  EviDENOE  •^=9317(2),  54&— Heabsat. 

It  being  a  material  issue  whether  plaintiff 
had  had  a  street  car  accident,  evidence  as  to 
whether  plaintiff's  physician  had  learned  from 
plaintiff  that  she  had  such  accident  was  not 
subject  to  any  objection  except  that  baised  upon 
the  ground  that  it  was  hearsay,  and  a  physician 
may  testify  about  present  symptoms  of  the  pa- 
tient, repeating  the  latter's  statements  relating 
thereto,  but  may  not  repeat  the  history  of  the 
case  given  by  the  patient  during  examination. 

6.  Evidenoe  ^=>552  —  Htpothktioal  Qttes- 

TI0N8. 

Hypothetical  question  detailing  the  way  in 
which  plaintiff,  prospective  passenger,  attempt- 
ed to  board  street  car,  and  concluding  by  asking 
if  it  were  possible  for  street  car  step  to  have 
been  moved  with  such  force  by  conductor  as  to 
have  brought  about  the  result  claimed  by  plain- 
tiff was  improper;  the  witness  having  testified 
as  to  power  required  to  raise  the  step. 

7.  Evidence  ^=>508  —  Expebt  Evidence  — 
When  Admissible. 

It  is  when  the  jury  themselves  are  not  capa- 
ble from  want  of  experience  or  knowledge  of  the 
subject  to  draw  conclusions  from  the  proven 
facts'  that  the  evidence  of  expert  witnesses  is 
permissible. 

8.  Appeal  and  Ebbob  ^=>1048(6)— LnariNO 

CbOBS-EXAMINATION— HABMT,BflB   EbBOB. 

Error  in  not  permitting  defendants  on 
cross-examination  to  ask  certain  questions  of 
witness  who  had  answered  hypothetical  ques- 
tion as  to  cause  of  plaintiff's  condition  was 
without  prejudice  to  defendants,  where  defend- 
ants before  the  cross-examination  wad  coiaplet- 
ed  examined  the  witness  fully  on  all  points  cov- 
ered by  questions  excluded. 

9.  Evidence  «=>558(5,  6)— Expebt  Witness- 

BS— OBOSS-EXAiaNATION. 

Expert  witnesses  may  be  cross-examined, 
and  thefr  opinion  obtained,  based  upon  other 
states  of  facts,  assumed  by  the  party  examin- 
ing them  to  have  been  proven  upon  a  hypotheti- 
cal case,  and  they  may  be  cross-examined  on 
purely  imaginary  and  abstract  questions. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; T.  J.  Seehom,  Judge. 
"Not  to  be  officially  published." 

Action  by  Minnie  SparKs  against  Ford  F. 
Harvey  and  another,  receivers  of  the  Metro- 
politan Street  Railway  Company.    Judgment 


for  plaintiff,  and  def^dants  appeaL     Af- 
firmed. 

Clyde  Taylor,  of  Kansas  City,  for  appel- 
lants. 

Goble  &  Alford,  of  Kansas  City,  for  re- 
spondent. 

BLAND,  J.  This  is  an  action  for  personal 
injuries.  Plaintiff  recovered  a  verdict  and 
judgment  in  the  sum  of  $1,780,  ana  defend- 
ants have  appealed. 

The  facts  show  that  at  about  4  p.  m.,  on 
January  25, 1916,  plaintiff,  a  woman  39  years 
of  age,  was  injured  while  attempting  to  board 
a  west-bound  Prospect  car  on  Fifteenth 
street  in  Kansas  City,  Mo.,  which  had  stop- 
ped at  the  usual  and  customary  stopping 
place  near  Oak  street  In  said  city.  When  the 
car  stopped  the  conductor,  standing  in  the 
vestibule,  opened  the  rear  doors,  whereupon 
plaintiff  attempted  to  get  upon  the  car 
through  the  platform.  The  car  was  equipped 
with  a  folding  step  and  doors.  Plaintiff  put 
her  right  foot  on  the  step,  took  hold  of  the 
rod  between  the  entrance  and  exit  passage- 
way with  her  right  hand,  put  her  left  foot 
on  the  platform,  and  was  just  in  the  act  of 
raising  her  right  foot  from  the  step  to  the 
platform  (her  right  foot  having  been  raised 
about  three  or  four  Inches  above  the  ptep) 
when  the  conductor  started  shutting  the  doors 
and  step,  causing  the  step  to  strike  her  right 
foot,  knocking  it  up,  and  causing  it  to  hit 
the  edge  of  the  st^.  Thereupon  plaintiff 
lost  her  balance  and  fell  hadcwards,  strik- 
ing h^  spine  and  elbow  on  the  platform  and 
her  foot  upon  the  step.  She  then  rolled  to 
the  pavement  on  her  abdomen  and  left  side. 

The  court  gave  the  following  instruction 
on  behalf  of  plaintiff,  of  which  defendants 
complain: 

"The  court  instructs  the  jury  that  if  yon  find 
and  believe  from  the  evidence  that  on  tiie  ^th 
day  of  January,  1916»  the  Metropolitan  Street 
Railway  Company  owned  the  oar  in  queation 
and  that  defendants  were  operating  the  same 
for  the  carriage  of  passengers  for  hire,  and  that 
defendants^  servants  were  in  charge  thereof^  and 
that  said  car  was  a  car  of  the  Prospect  line 
and  was  west-bound  and  stopped  at  a  point  at 
or  near  the  intersection  of  Fifteenth  and  Oak 
streets,  in  Kansas  City,'  JaduKm  county.  Mo., 
for  the  purpose  of  receiving  passengers,  and 
that  said  point  was  a  usual  and  customary 
stopping  place  for  cars  on  that  line  to  take  on 
or  discharge  passengers,  that  within  a  reasona- 
ble time  after  eaid  car  stopped  plaintiff  attempt- 
ed to  board  said  car  at  the  rear  end  thereof, 
while  the  same  was  standing,  for  the  purpose 
of  transportation,  and  with  the  intention  of 
paying  her  fare  thereon,  and  had  one  foot  upon 
the  platform  of  said  oar  and  was  in  a  position 
of  peril,  and  that  defendants'  servants  in  charge 
thereof  knew  or  by  the  exercise  of  the  highest 
practicable  degree  of  care  that  careful,  experi- 
enced, and  skillful  street  car  operatives  would 
exercise  under  the  same  or  similar  circumstanc- 
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es  ooold  haye  known  of  plaintiffs  perilons  posi- 
tion on  said  oatt  luid  if  you  farther  find  from 
the  evidence  that  while  plaintilE  was  so  on  said 
cuTf  if  she  toas,  and  that  before  she  had  a  rea- 
sonably sufficient  time  to  reach  a  place  of  safe- 
ty on  said  car,  defendants*  servants  in  charge 
thereof  negligently  caused,  suffered,  or  permit- 
ted the  step  or  door  of  said  car  to  close  on  or 
against  plaintiff's  right  foot  or  body/  and  there- 
by directly  caused  her  to  fall  on  the  platform 
of  said  oar  and  the  street  and  sustain  injuries, 
and  if  the  jury  further  find  and  believe  from 
the  evidence  that  defendants*  servants  in  charge 
of  said  car,  while  plaintiff  was  so  on  said  car 
(if  she  toasjf  failed  in  the  foregoing  respects  to 
exercise  such  a  high  and  practicable  degree  of 
care,  and  thereby  directly  caused,  suffered,  or 
permitted  such  closing  of  said  step  and  door  of 
said  oar,  and  in  consequence  thereof  plaintiff 
was  injured,  and  if  the  jury  farther  find  and  be* 
lleve  from  the  evidence  that  plaintiff,  while  at- 
tempting to  board  said  oar,  was  exercising  such 
care  as  a  reasonably  prudent  and  careful  wo- 
man would  exercise  for  her  own  safety  under 
like  circumstances,  then  your  verdict  should 
be  for  the  plaintiff.'*     (Italics  ours.) 

[1]  Defendants  call  onr  attention  to  the 
fact  that  one  of  the  main  issues  in  the  case 
was  whether  i^aintlff  was  injured  by  one  of 
defendants*  cars,  and  in  this  connection  they 
complain  that  by  the  use  of  the  words  In 
the  instruction .  "the  car  in  question*'  the 
court  assumed  that  there  was  a  car  upon 
which  plaintiff  was  hurt  We  think  there  is 
no  merit  in  this  contention.  Defendants  sub- 
stantially concede  that,  had  the  instruction 
used  the  words  "the  car  mentioned  In  evi- 
dence" as  used  In  the  Instruction  in  the  case 
of  Devoy  v.  St  Louis  Transit  Co.,  192  Mo. 
197,  loc.  cit  206.  91  S.  W.  140,  instead  of 
"the  car  in  question"  as  used  in  this  instruc- 
tion, the  present  instruction  would  not  be 
subject  to  attack  on  the  ground  mentioned. 
We  see  no  material  difference  In  the  two, 
but  we  concede  that  the  point  is  a  close  one, 
and  it  would  have  been  better  had  the  court 
used  the  language  of  the  Devoy  instruction. 
However,  the  instruction  tells  the  jury  In 
other  parts  that — 

•  *1t  you  find  and  believe  from  the  evidence 
that  *  *  *  plaintiff  attempted  to  board  said 
car  at  the  rear  thereof  •  ♦  •  and  had  one 
foot  upon  the  platform  of  said  car,  ♦  •  • 
and  if  you  farther  find  and  believe  from  the  ev- 
idence that  while  plaintiff  was  on  said  car,  if 
she  was,  ♦  •  *  and  if  you  further  find  and 
believe  from  the  evidence  that  defendants*  serv- 
ants in  charge  of  said  car,  while  plaintiff  wss 
BO  on  said  car  (if  she  was),  ♦  ♦  ♦  your  ver- 
dict should  be  for  the  plaintiff.*' 

The  instruction  clearly  required  the  jury 
to  find  that  plaintiff  was  on  the  car  upon 
which  she  claimed  that  she  was  injured. 
It  therefore  certainly  does  not  assume  that 
plaintiff  was  hurt  on  one  of  defendants*  cars. 
We  think  it  is  plain,  reading  the  instruc- 
tion as  a  whole,  that  the  court  did  not  as- 
sume that  plaintiff  fell  from  one  of  defend- 
ants* cars.     Devoy   v.  Transit  Co.,  supra; 


Warnke  v.  B<q;>e  Oo.,  186  Mo.  App.  80,  loc. 
cit  43,  44,  45,  171  S.  W.  643.    Nor  do  we 

think  that  the*  instruction  Is  so  framed  as 
to  lead  the  jury  to  believe  that  It  was  the 
opinion  of  the  trial  judge  that  there  was  a 
car  present,  and  that  plaintiff  fell  from  the 
same. 

[2]  The  petition  alleged  that  plaintiff  was 
injured  by  tlie  negligence  of  the  defendants 
through  the  "agents,  servants  or  employes 
in  charge  of  said  car."  The  instruction  told 
the  jury  that  if  they  ''further  find  and  be- 
lieve from  the  evidence  that  •♦♦  de- 
fendants* jsenrants  in  charge**  of  said  car 
"negligently  caused,  suffered,  or  permitted  the 
step  or  door  to  close  on  or  against  plaintiff's 
right  foot  or  body,"  etc,  they  should  find  for 
the  plaintiff.  It  is  defendants'  contention 
that  the  evidence  shows  that  if  any  one  was 
negligent  It  was  the  conductor,  and  that  It 
was  error  to  submit  to  the  jury  any  sup- 
posed negligence  of  the  motorman.  We 
think  there  is  no  merit  in  this  contention. 
The  jury;  could  not  have  been  misled  as  to 
which  one  of  defendants'  servants  the  in- 
struction referred,  because  there  was  no  evi- 
dence or  suggestion  in  the  evidence  that  the 
motorman  had  anything  to  do  with  the  acci- 
dent. If  anything,  the  instruction  was  less 
favorable  to  plaintiff  than  she  was  entitled 
to,  because  if  it  is  to  be  construed  as  de- 
fendftnts  contend,  that  is,  that  while  it  re- 
quired the  jury  to  find  that  the  conductor 
was  negligent,  it  also  required  them  to  find 
that  the  motorman  was  negligent,  It  had 
the  jury  find  more  than  was  necessary  in 
order  to  return  a  verdict  for  plaintiff.  The 
case  in  this  respect  is  entirely  unlike  the 
case  of  Heinzle  v.  Railway,  182  Mo.  528,  loc. 
cit  549-559,  81  S.  W.  848. 

[3,  4]  It  Is  contended  that  the  instruction 
does  not  limit  plaintiff  to  boarding  the  car 
at  the  usual  stopping  place,  but  that  the  jury 
were  authorized  to  find  for  her  if  she  at- 
tempted to  board  the  car  elsewhere;  that 
"the  instruction  requires  the  jury  to  find  that 
the  car  stopped  at  the  usual  stopping  place, 
but  when  it  comes  to  the  part  that  submits 
the  question  whether  or  not  plaintiff  at- 
tempted to  board  the  car  the  instruction  does 
not  limit  such  attempt  to  the  usual  stopping 
place.**  This  contention  and  the  one  that 
the  instruction  is  ambiguous  on  account  of 
it  not  explaining  whether  the  words  *'for 
the  purpose  of  transportation"  referred  to 
plaintiff  or  to  the  car  are  too  critical  for 
practical  purposes. 

[6]  Dr.  Robinson  was  one  of  plaintiff's 
physicians.  He  was  asked  by  plaintiff,  "Did 
you  learn  from  her  that  she  had  a  street  car 
accident?**  Defendants  objected  to  the  ques- 
tion on  the  ground  that  it  was  immaterial, 
and  the  court  overruled  the  objection.  The 
witness  answered,  "Yes,  sir.*'  A  physician 
may  testify  about  the  present  symptoms  of 
his  patient,  repeating  the  hitter's  statements 


Digitized  by 


Google 


262 


214  SOUTHWESTERN  BEPOBTEB 


(Mo. 


relative  to  mich  ssrmptoms,  bnt  the  former  Is 
not  allowed  to  repeat  the  history  of  the  case 
given  to  him  by  the  patient  during  examina- 
tion, for  the  reason  that  to  permit  the  physi- 
cian to  do  so  would  be  allowing  him  to  give 
hearsay  testimony.  Gibler  v.  Railroad,  129 
Mo.  App.  03,  107  S.  W.  1021.  In  their  brief 
defendants  urge  that  the  physician  was  per- 
mitted to  give  hearsay  testimony,  but  it  will 
be  noted  that  the  objection  was  not  based 
upon  that  ground.  In  their  reply  brief  de- 
fendants make  the  point  that  the  testimony 
was  not  admissible  for  any  purpose,  but  we 
think  to  the  contrary.  It  was  a  material 
issue  in  the  case  as  to  whether  plaintiff  had 
a  street  car  accident,  and  the  doctor  testi- 
fied that  plaintiff  told  him  that  she  had  had 
one.  Clearly  this  evidence  was  not  subject 
to  any  objection  except  that  based  upon  the 
ground  that  it  was  hearsay.  Green  v.  Stroth- 
er,  212  S.  W.  399,  decided  by  this  court, 
but  not  yet  officially  reported. 

[8,  7]  It  is  claimed  that  the  court  erred 
in  refusing  to  allow  defendants*  witness 
Smith  to  answer  a  hypothetical  question  pro- 
pounded to  him  by  defendants  as  to  the 
possibility  of  raising  the  folding  step  of  the 
car  under  the  conditions  described  in  the 
evidence.  Before  asking  this  question  it* was 
brought  by  defendants,  through  this  witness, 
that  the  raising  power  of  the  step  was  less 
than  ten  pounds,  the  witness  testifying  that 
if  a  ten-pound  weight  were  placed  on  it  the 
conductor  could  not  lift  the  step.  The  wit- 
ness was  then  asked  the  hypothetical  ques- 
tion detailing  the  way  in  which  plaintiff  at- 
tempted to  board  the  car  and  the  manner  in 
which  she  claimed  the  step  was  closed,  push- 
ing her  foot  upward,  causing  her  to  lose  her 
balance  and  to  fall,  and  concluding  by  ask- 
ing if  it  were  possible  *'for  that  step  to  have 
been  moved  with  such  force  by  the  conduc- 
tor" so  as  to  have  brought  about  the  result 
plaintiff  claimed.  We  think  the  hypothetical 
question  was  clearly  improper,  for  the  rea- 
son that  the  witness  had  already  testified  as 
to  the  raising  power  of  the  step,  and  the  Jury 
were  Just  as  capable  of  drawing  conclu- 
sions from  the  facts  proven  as  the  witness. 
It  is  when  the  Jury  t^^emselves  are  not  ca- 
pable, from  want  of  experience  or  knowledge 
of  the  subject,  to  draw  conclusions  from  the 
proven  facts  that  the  evidence  of  expert  wit- 
nesses is  permissible.  Koenig  v.  Union  Depot 
Ry.  Co.,  173  Mo.  698,  loc.  cit  720,  73  S.  W. 
637.  Another  witness  was  put  on  the  stand 
by  defendants  and  by  them  asked  substan- 
tially the  same  hypothetical  question  and 
he  testified  that  there  could  not  have  been 
enough  force  applied  to  the  step  to  injure  a 
person  in  such  a  way. 

[8]  Defendants  urge  that  the  court  erred 
in  not  permitting  them  to  ask  certain  ques- 
tions of  Dr.  Robinson  on  cross-examination. 
Before  the  asking  of  these  questions  the  doc- 
tor teitifled  that  he  had  examined  plaintiff, 


and  found  an  injury  to  her  spine,  abdomen, 
ovaries,  and  womb;  that  hef  uterus  was  pro- 
lapsed and  out  of  place;  that  her  left  ovary 
was  injured  and  her  left  Fallopian  tube  was 
bruised,  from  which  there  was  a  constant 
discharge;  that  the  lower  part  of  her  spine 
was  sprained,  and  that  her  foot  was  badly 
bruised.  He  had  testified  in  chief,  in  answer 
to  a  hypothetical  question,  that  her  condi- 
tion as  he  found  it  could  have  been  caused 
by  the  accident  she  claimed  to  have  suffered. 
There  was  evidence  that  plaintiff  lived  with 
one  man  for  5  years,  and  with  another  for 
nearly  5  years  without  being  married  to 
either;  that  at  one  time  she  went  to  a  house 
of  prostitution  and  rented  a  room  with  a 
man,  and  that  she  had  visited  a  house  of 
prostitution  several  times,  although  she  bad 
never  been  an  Inmate  of  such  a  house.  On 
cross-examination  the  doctor  was  asked  by 
defendants  that,  were  it  assumed  in  the  hypo- 
thetical question  asked  him  in  chief  by  plain- 
tiff that  plaintiff  had  led  an  ''unclean  life 
sexually,"  whether  or  not  he  would  say  that 
the  condition  he  found  was  caused  by  the 
accident.  The  doctor  said  he  had  made  an 
examination  and  found  no  gonococci  infec- 
tion; that  she  did  not  have  gonorrhea,  and  the 
fact  that  she  may  have  led  an  unclean  life 
sexually  in  itself  could  not  have  resulted  in 
the  condition  he  found  her  in.  Defendants' 
counsel  then  asked  the  witness  the  follow- 
ing questions,  and  the  following  occurred: 

"G.  I  am  not  asking  about  this  woman  ea- 
pecially,  bat  asking  whether  or  not  the  condi- 
tion of  diseased  ovary,  of  diseased  oterus,  or 
retroverted  uterus,  and  the  condition  of  abscess 
and  infection  and  all  those  things,  may  be  caus- 
ed by  unclean  living  sexually.  A.  Of  course, 
it  only  can  be  caused  l>y  gonorrhea,  or  some- 
thing of  that  kind. 

"Mr.  Goble:  Just  a  minute.  There  is  no  ev- 
idence of  infection  in  this  case  or  disease,  and 
I  object  to  it  for  that  reason. 

"The  Court:  No;  you  can't  assume  there 
has  been  any  private  disease.  (To  which  ruling 
and  action  of  the  court  the  defendants  then  and 
there  at  the  time  duly  excepted.) 

"Q.  As  a  part  of  the  cross-examination  of 
this  witness  I  ask  the  doctor  to  assume  that  in 
addition  to  the  facts  submitted  to  him  by  Mr. 
Goble,  to  assume  that  the  patient  had  been  sub- 
jected to  private  diseases,  whether  or  not  yoo 
would  give  a  different  opinion  as  a  physician. 

"Mr.  Goble:  I  object  to  that,  because  it 
would  be  beyond  all  the  rules  of  evidence  I  have 
ever  heard  of;  there  being  no  such  evidence  in 
this  case. 

"The  Court:    Objection  sustained.    ♦    *    • 

"Q.  Doctor,  assume  also  in  addition  to  the 
facts  submitted  to  you  by  Mr.  Goble  in  the 
hypothetical  question  that  the  patient  has  iu 
the  past  led  an  unclean  life  sexually,  and  that 
she  had  become  infected  and  inflammation  had 
set  in ;  I  will  ask  you,  Doctor,  whether,  assum- 
ing those  facts,  you  would  give  a  different  an- 
swer to  the  question?  A.  Not  from  the  exami- 
nation I  made  of  her;   no,  sir. 

"Mr.  Goble:   I  object  to  that  question  on  the 
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ground  that  there  is  no  eTidence  of  infection  in 
this  ca«e. 

'The  Court:  And  I  would  like  to  know  if  the 
defendant  expects  to  introduce  evidence  or  such 
evidence  of  infection. 

"Mr.  Weiss:    With  reference  to  this  plaintiff? 

•The  Court:    Yes. 

"Mr.  Weiss:   No;  I  don't  think  so. 

**The  Court.  Objection  sustained.  (To  which 
ruling  and  action  of  the  court  the  defendants 
then  and  there  at,  the  time  duly  excepted  and 
still  excepts.) 

"Mr.  Weiss:    Is  the  answer  stricken  out? 

"Mr.  Goble:  I  move  that  the  answer  be 
stricken  out.  I  don't  want  to  waive  my  objec- 
tion to  subsequent  testimony  of  this  character, 
and  that  is  the  reason  I  object. 

*The  Court:  I  don't  know  whethef  It  makes 
any  difference  whether  it  is  stricken  out  or  not. 
I  "Q.  Doctor,  I  will  ask  you,  not  with  reference 
to  this  plaintiff,  but  it  is  material,  I  think, 
whether  or  not  in  your  practice  you  have  treat- 
ed women  of  loose  habits.  A.  Let  me  hear  the 
question  again. 

"The  Court:  Immoral  women.  A.  I  do,  once 
in  a  while. 

"Q.  The  question  I  would  like  to  have  you 
answer  is  whether  or  not  such  practices  will 
cause  a  diseased  condition  of  the  ovary--may 
cause  a  diseased  condition  of  the  ovary,  tubes, 
uterus,  and  so  forth? 

"Mr.  Goble:  I  object  to  that  as  repetition. 
The  doctor  has  testified  as  to  that.  It  could  not 
be  caused  by  anything  except  contact. 

'The  Court:  That  is,  without  infection.  An- 
swer the  question.  A.  Now,  I  want  to  hear  the 
question  again.  Q.  Read  the  question.  (Last 
question  read  by  the  stenographer.)  A.  Not  un- 
less there  is  some  infection  there  tti^tt\x\v  nnme 
disease.'* 

[9]  It  Is  a  rule  that— 

"Expert  witnesses  may  be  cross-examined,  and 
their  opinion  obtained,  based  upon  other  states 
of  facts,  assumed  by  the  party  examining  them 
to  have  been  proven  upon  a  hypothetical  case, 
and  they  may  be  cross-exauiined  on  purely  imag- 
inary and  abstract  questions.  Such  questions 
are  not  only  permissible  in  order  to  get  the 
opinion  of  the  expert  witness  upon  all  the.  possi- 
ble theories  of  the  case,  but  they  are  allowable, 
also,  to  test  the  value  and  accuracy  pf  the  opin- 
ion of  the  witness  himself."  2  Jones  on  Evi- 
dence (Horwitz)  §  371,  p.  906 ;  Kansas  City  v. 
Marsh  Oil  Co.,  140  Mo.  458,  loc.  cit.  474,  41  S. 
W.  943:  Conway  v.  Railway,  161  Mo.  App.  81, 
142'  S.  W.  1101. 

The  things  that  defendants  were  appar- 
ently attempting  to  cross-examine  the  doctor 
and  obtain  his  opinion  about  were:  First, 
whether  a  diseased  ovary,  diseased  uterus, 
retroverted  uterus,  and  an  abscess  in  the  left 
tube  could  resnlt  in  plaintiff's  condition  by 
reason  of  an  Infection  caused  by  living  ub- 
dean  sexually;  second,  whether  a  patient 
who  had  been  subjected  to  a  private  disease 
would  have  the  same  condition  as  found  in 
plaintiff;  and,  third,  whether  this  plaintiff, 
as  the  result  of  leading  an  unclean  life  sexu- 
all]^,  had   become  infected   with  a  private 
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disease,  and  that  as  a  residt  thereof  her  con- 
dition might  not  have  been  brought  about. 
Regardless  of  the  rulings  of  the  court  in  re- 
lation to  the  first  part  of  the  testimony  quot- 
ed, we  think  that  before  the  cross-examina- 
tion of  the  doctor  was  completed  he  was  ex- 
amined fully  by  defendants  on  all  these 
points.  Defendants  brought  out  that,  if 
"there  is  some  Infection  there,  getting  some 
disease,"  such  practices  (that  is,  the  leading 
of  an  unclean  life  sexually)  "may  cause  a 
diseased  condition  of  the  ovary,  tubes,  uterus, 
and  so  forth."  B\irther  cross-examination 
of  this  physician  brought  out  that  50  per 
cent,  of  the  "sporting  class  of  people"  "are 
diseased  and  in  this  condition  of  the  ovaries 
and  tube&"  Defendants  had  already  brought 
out  that  the  fact,  in  itself,  that  plalniff  may 
have  led  an  unclean  life  sexually  would  not 
result  in  plaintifTs  condition  unless  there 
was  infection.  We  fail  to  see  how  defendants 
were  prejudiced  in  reference  to  the  cross- 
examination  of  the  doctor. 

The  judgment  Is  affirmed. 

All  concur.  * 


HENDRIX  V.  CORNING  et  al.     (No.  12868.) 

(Kansas  City  Court  of  Appeals.     Missouri. 
June  16,  1919.) 

1.  Gifts      ^e984  —  CoNumoN  —  Nonpeb- 

FC^MANCE. 

Where  the  owners  of  a  private  telephone 
line  told  a  third  person  he  could  have  it  if  he 
would  take  it  down,  and  he  began  to  do  so,  but 
quit,  leaving  the  line  as  it  was,  because  he  did 
not  know  where  the  reserved  interest  of  one 
owner  of  the  line  was,  there  was  no  complete 
gift  of  the  line  passing  title  and  liability  for 
negligence  in  its  maintenance,  since  the  gift 
was  on  a  condition  which  went  unperformed. 

2.  Justices  of  the  Peace  ^=>174(1)— Neg- 
ligence ^=»15  —  Joint  Tort-Feasors  — 
Bbinoino  in  New  Defendants  on  Appeal. 

The  joint  owners  of  a  private  telephone  line 
in  a  dilapidated  condition,  and  hanging  into  a 
field  so  that  it  strangled  a  colt«  were  joint  tort- 
feasors, each  liable  for  the  damages  to  the  own- 
er of  the  colt,  who  had  the  right  to  sue  all  or 
any  one  or  more  of  them,  under  Rev.  St.  1009, 
§  1734,  so  that  the  bringing  in  of  new  defend- 
ants by  amendment  in  the  circuit  court  after 
trial  in  the  justice  court  was  unnecessary  to  a 
complete  determination  of  the  case. 

3.  Dismissal  and  Nonsuit  ^=>26— Dismis- 
sal AS  TO  One  or  Some  op  Several  Tort- 
feasors. 

In  suit  against  several  tort-feasors,  a  dis- 
missal may  be  made  as  to  one  or  more  defend- 
ants without  affecting  the  validity  of  judgment 
as  to  the  others. 

4.  Telegraphs  and  Telephones  «=>20(8)— 
Strangling  of  Colt  by  Wire  —  Instruc- 
tions. 

In  an  action  for  death  of  a  colt  strangleJ 
in  the  wire  of  a  private  telephone  line,  instruc- 
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tion  that,  if  the  colt  came  to  its  death  as  the 
result  of  the  negligent  failure  of  the  owners  of 
the  line  to  keep  it  in  proper  repair,  verdict 
should  be  for  plaintiff,  etc.,  held  proper  as 
based  on  the  petition,  charging  failure  to  repair, 
and  within  the  evidence  showing  no  other  neg- 
ligence. 

5.  TBiAii   ^s>243— Submission  of  Issus. 

Two  instructions,  one  submitting  an  Issue 
from  the  standpoint  of  the  evidence  in  plain- 
tiff's favor,  the  other  submitting  it  according  to 
defendants'  theory  of  what  the  evidence  showed, 
are  not  conflicting. 

6.  Appeal   and    Ebbob   «»882(12)— Invited 

EbBOB— iNSTBUCnON. 

Appellants  cannot  complain  of  anything  er- 
roneous or  misleading  in  an  instruction  given 
at  their  request. 

Bland,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Livingston 
County;  Arch  B.  Davis,  Judge. 

Action  by  Ferd  Hendriz  against  George 
Coming  and  others.  From  Judgment  foi 
plaintiff,  defendants  appeal.    Affirmed. 

Panl  D.  Kitt,  of  Chillicothe,  for  appellants. 
Schmitz   &  Marshall,   of  Chillicothe.   for 
respondent 

TRIMBLE,  J.  This  Is  an  action  for  dam- 
ages on  account  of  the  death  of  plaintiff's 
two  year  old  Percheron  colt,  caused  by 
becoming  entangled  in  the  wire  of  a  tele- 
phone line  running  along  the  public  road 
close  to  the  boundary  of  plaintiff's  farm. 
This  was  a  private  line  built  and  jointly  own- 
ed by  a  number  of  men  and  used  by  them  to 
obtain  connection  with  the  telephone  ex- 
change in  the  neighboring  village  of  Avalon 
in  Livingston  county.  The  line  had  become 
old  and  badly  out  of  repair,  and,  rather  than 
fix  the  old  one  up,  the  owners  built  an  en- 
tirely new  line  on  the  other  side  of  the  road, 
leaving  the  old  line  remaining  where  It  was, 
in  a  dilapidated  and  tumble-down  condition. 
The  poles  rotted  off  and  fell  or  leaned  over 
into  plaintiff's  pasture,  and  the  colt's  neck 
was  caught  therein,  choking  it  to  death. 

At  one  time,  William  Banks,  George  Com- 
ing, Charles  Howard,  William  JklcKerrow, 
the  Rickenbrode  estate,  and  possibly  some 
others,  were  the  joint  owners  of  the  tele- 
phone line.  Homer  Banks  acquired  the  inter- 
est of  William  Banks,  and  then  Homer,  to- 
gether with  the  other  joint  owners,  con- 
stmcted  the  new  line  to  take  the  place  of  the 
old  one. 

The  case  originated  in  a  justice  court 
wherein  plaintiff  brought  suit  for  $200 
against  George  Corning,  Charles  Howard, 
William  Banker  and  William  McKerrow. 
Said  defendants  took  a  change  of  venue  to 
another  justice,  and  there  filed  an  answer, 
containing  a  general  denial,  and  also  setting 


up  that  "there  is  a  misjoinder  and  nonjoin- 
der, of  necessary  and  proper  parties  defend- 
ant." The  plaintiff  filed  a  reply  in  which  he 
stated  that,  if  there  was  a  misjoinder  of 
parties  defendant,  it  was  unknown  to  plain- 
tiff, and  that,  if  there  were  other  persons 
who  were  necessary  and  proper  parties,  he 
did  not  know  who  they  were  and  asked  that 
the  defendants  make  them  parties. 

A  trial  was  had,  resulting  In  a  judgment 
for  plaintiff  against  all  defendants  In  the 
sum  of  $150.  They  appealed  to  the  circuit 
court  On  the  first  day  of  the  first  term  of 
the  circuit  court  after  the  appeal,  the  plain- 
tiff, presumably  acting  upon  the  suggestion 
contained'  in  the  answer  and  the  information 
learned  In  the  trial  before  the  justice,  filed 
an  amended  petition  which  added  three  other 
defendants,  to  wit.  Homer  Banks,  Webb 
Rickenbrode,  and  Charles  Zirkle;  hut  other- 
wise the  petition  was  the  same  as  before. 

A  trial  was  had  in  which  the  evidence 
showed  that  William  Banks  had  no  interest 
in  the  telephone  line  at  the  time  the  colt  was 
killed,  he  having  sold  his  interest  to  Homer 
Banks  as  hereinbefore  stated;  also,  that 
the  defendant  Charles  Zirkle  was  the  switch- 
board man  of  thfe  telephone  exchange  in  Ava- 
lon, having  no  ownership  in  the  joint  tele- 
phone line  past  plaintiff*s  farm,  and  the  only 
connection  he  had  therewith  arose  by  reason 
of  the  fact  that  all  but  one  of  the  joint  own- 
ers of  the  telephone  line,  after  they  had  con- 
structed the  new  line  on  the  other  side  of 
the  road,  had  given  him  the  poles  and  wire 
of  the  old  line  if  he  would  take  them  down. 

The  jury  returned  a  verdict  in  favor  of 
the  defendant  Zirkle,  but  found  a  verdict 
for  $150  in  plaintiff's  favor  against  all  the 
other  defendants,  including  even  William 
Banks,  who  according  to  all  the  evidence 
had  no  Interest  in  the  line  at  the  time  the 
colt  was  killed. 

The  trial  court  granted  a  new  trial  to 
Rickenbrode  and  Homer  Banks,  the  two  re- 
maining defendants  of  the  three  that  had 
been  added  by  am^idment  in  the  circuit 
court,  and  also  granted  a  new  trial  to  Wil- 
liam Banks,  one  of  the  original  defendants, 
but  allowed  the  verdict  and  judgment  to 
stand  as  against  the  other  original  defend- 
ants. Coming,  Howard,  and  McKerrow. 
Thereupon  plaintiff  dismissed  as  to  William 
Banks,  who  had  been  shown  to  have  no  in- 
terest in  the  line,  and  also  dismissed  as  to 
the  defendants  Rickenbrode  and  Homer 
Banks,  who  had  been  brought  In  by  amend- 
ment after  the  case  reached  the  circuit  court. 
The  three  original  defendants,  Coming,  Ho- 
ward, and  McKerrow,  have  appealed. 

[1]  The  first  contention  we  shall  dispose  of 
is  that  the  demurrer  of  these  appealing  de- 
fendants should  have  been  sustained  because 
the  evidence  conclusively  shows  that  Zirkle, 
and  not   the  other  defendants,  owned* the 
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old  line  at  the  time  the  colt  was  killed.  The 
basis  of  this  contention  Is  the  claim  that, 
wben  the  new  line  on  the  other  side  of  the 
road  was  e(xnpleted,  the  owners  had  given 
the  old  line  to  Zlrkle»  and  therefore  they 
were  not  liable  to  plaintiff.  Without  pass* 
ing  upon  the  question  of  whether,  if  the 
owners  of  the  line  had  orally  given  It  to 
Zirkle  as  an  out-and-ont  gift  which  had  been 
accepted  In  the  same  manner,  this  would  ab- 
solve defendants  from  liability,  we  are  of 
the  opinion  that  there  Is  ample  evidence  to 
support  the  view  that  the  owners,  except 
Rlckenbrode,  gave  the  old  line  to  Zirkle  In 
this  way  In  order  to  get  rid  of  the  task  of  re- 
movlDg  it  themselves,  and  that  the  gift  was 
DOt  a  completed  gift  until  It  was  entirely 
taken  down.  The  evidence  shows  that  Rlck- 
enbrode,  who  had  the  Rlckenbrode  estate 
in  charge,  had  reserved  such  interest,  what- 
ever that  was,  whether  a  certain  portion  or 
an  undivided  Interest  Is  not  shown,  and»  al- 
though Zirkle  had  commenced  at  one  end  to 
take  down  the  old  line,  yet,  not  knowing 
where  the  Interest  of  the  Rlckenbrode  estate 
was,  he  had  quit,  leaving  the  old  line  as  It 
was.  There  was  ample  evidence  to  support 
the  jury's  finding  that  the  defendants,  and 
not  Zirkle,  were  the  owners  of  the  line,  and 
that  his  possession  and  ownership  would  not 
become  complete  until  he  had  taken  down 
the  entire  line.  To  constitute  a  completed 
gift,  the  transfer  must  be  voluntary,  gratui- 
tous, and  absolute,  and  the  donor  must  part 
with  all  present  and  future  dominion  over 
it  12  R.  G.  L.  923.  There  Is  no  completed 
gift  where  there  Is  a  condition  attached  to 
its  delivery  and  that  condition  has  been  un- 
performed. Olney  v.  Howe,  89  111.  656,  31 
Am.  Rep.  105;  Beatty  v.  Western  College  of 
Toledo,  177  111.  280,  52  N.  E.  432.  42  L.  R.  A. 
797,  09  Am.  St.  Rep.  242.  We  do  not  see 
how  the  defendant  owners,  who  were  re- 
sponsible for  the  presence  of  the  dilapidated 
line,  could  absolve  themselves  from  liability 
for  Its  remaining  there,  when.  In  order  to 
escape  the  duty  of  taldng  it  away,  they,  in 
effect,  tell  another  he  may  have  the  ma- 
terial If  he  will  perform  that  duty. 

It  is  next  daimed  that  the  amendment 
made,  making  additional  parties  defend- 
ant in  the  circuit  court,  created  a  new  cause 
of  action  different  from  the  one  tried  in  the 
Justice  court,  and,  as  only  the  same  cause 
of  action  and  no  other  (sections  7585  and 
7587,  R.  S.  1909)  can  be  tried  on  appeal  from 
the  Justice  to  the  circuit  court,  the  latter  ob- 
tahied  no  Jurisdiction. 

[2,3]  We  need  not  go  into  any  investiga- 
tion of  what  offect  defendants'  contention, 
in  the  answer  in  the  Justice  court,  that  there 
were  other  necessary  parties,  had  upon  what 
was  done  in  the  way  of  the  amendment 
bringing  in  new  parties.  The  Joint  owners 
of  the  line  were  Joint  tort-feasors,  and  plain- 
tiff had  the  right  to  sue  all  or  any  one  or 
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more  of  them.  Section  1734,  R.  S.  1909. 
Each  tort-feasor  was  liable  to  the  full  extent 
of  the  damage.  Noble  v.  Kansas  City,  95  Mo. 
App.  167,  68  S.  W.  969;  Hutchinson  v.  Rich- 
mond SSafety  Gate  CJo.,  247  Mo.  71,  110,  111, 
152  S.  W.  52.  Plaintiff's  cause  of  action  was 
complete  against  the  three  original  defend- 
ants who  were  owners  of  the  line,  and  the 
bringing  in  of  the  new  defendants  by  amend- 
ment in  the  circuit  court  was  unnecessary  to 
a  complete  determination  thereof.  So  that 
there  was  nq  ground  In  law  for  bringing  in 
the  new  defendanta  Bushnell  v.  Louisville^ 
etc.,  R.  Co.,  126  Mo.  App.  63,  68,  69,  103  S. 
W.  1101 ;  Altheimer  v.  Teuscher,  47  Mo.  App. 
284.'  As  to  such  new^  defendants;  thus 
brought  in  after  the  case  reached  the  circuit 
court,  the  cause  of  action  was  new ;  but,  as 
to  the  defendant  owners  who  were  originally 
sued  in  the  Justice  court,  the  cause  of  ac- 
tion remained  the  same.  There  Was  no  "sub- 
stitution" of  one  plaintiff  for  another  or  of 
one  defendant  for  another,  as  in  the  cases 
cited  where  it  was  held  there  had  been  a 
change  in  the  cause  of  action.  In  the  case 
at  bar,  the  foundation  of  plaintiff's  action 
was  the  negligent  killing  of  plaintiff's  colt, 
and  his  right  to  a  remedy  was  complete  in 
the  Justice  court  against  the  three  defendant 
owners  sued,  whether  there  were  other  Joint 
owners  of  the  line  or  not;  and  the  bringing 
in  of  such  additional  owners  in  the  circuit 
court  ^was  not  inconsistent  with,  nor  did  it  in 
any  way  contradict  or  interfere  with,  the 
charge  brought  against  the  owners  originally 
sued.  The  new  defendants  could  not  proper- 
ly be  proceeded  against  solely  because  there 
was  no  cause  of  action  against  them  in  the 
Justice  court,  the  circuit  court's  Jurisdiction 
on  appeal  was  derivative,  and  only  the  com- 
plete cause  of  action  in  the  Justice  court 
could  be  tried  anew  on  appeal.  Hence,  the 
new  defendants,  although  Improperly  brought 
in,  were  properly  let  out  But  the  fact  that 
they  were  thus  added  to  the  number  of  Joint 
owners  and  then  dismissed  out  of  the  case 
did  not  affect  the  defendant  owners  who 
were  originally  sued  and  who  temained  in 
the  case  and  defended  from  start  to  finish. 
We  think  that  as  to  them  there  was  no 
change  in  the  cause  of  action,  nor  did  the 
new  defendants  coming  into  and  going  out 
of  the  case  affect  their  rights  in  any  way.  In 
a  suit  against  several  tort-feasors,  a  dismis- 
sal may  be  made  as  to  one  or  more  defend- 
ants without  affecting  the  validity  of  the 
Judgment  as  to  the  others.  State  ex  rel.  v. 
Tate,  109  Mo.  265,  270,  18  S.  W.  1088,  32 
Am.  St.  Rep.  664;  Holbom  v.  Naughton,  60 
Mo.  App.  100,  102. 

[4]  There  was  no  error  in  plaintiff's  In- 
struction No.  1.  The  petition  charged  that 
the  defendants  failed  to  keep  the  telephone 
line  in  proper  repair;  that  the  poles  became 
so  defective  and  rotten  that  they  fell  over 
into  plaintiff's  pasture,  placing  the  wire  in- 
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side  the  field  and  on  plaintiff's  premises; 
and  that  the  plaintiff's  colt  in  said  pastnre 
came  in  contact  therewith,  getting  the  wire 
wrapped  about  Its  neck  and  choking  it  to 
death,  because  of  the  negligent  failure  and 
refusal  of  the  defendants  to  keep  said  line 
in  proper  repair.  The  evidence  showed  that 
the  colt  in  the  pasture  was  strangled  by  the 
wire  which  had  gotten  over  into  the  pas- 
ture in  that  way.  There  was  no  controversy 
or  dispute  over  the  manner  and  place  of  the 
colt's  death.  Plaintiff's  instruction  told  the 
jury  that,  if  they  believed  from  the  evi- 
dence that  the  plaintiff's  colt  came  to  its 
death  as  a  result  of  the  negligent  failure  of 
the  owners  of  the  line  to  keep  said  line  in 
proper  repair,  their  verdict  should  be  for 
plaintiff,  etc.  The  instruction  was  based  on 
the' pleading  and  was  grounded  on  the  negli- 
gence charged  and  was  within  the  unques- 
tioned evidence  in  the  case.  There  was  no 
evidence  of  any  other  negligence  nor  of  any 
other  cause  of  the  colt's  death. 

[5,  8]  We  have  already  said  there  was  evi- 
dence from  which  the  jury  could  find  that 
the  gift  to  Zirkle  was  not  complete  In  the 
sense  that  sudi  alleged  gift  would  absolve 
the  defendants  from  liability  for  the  line  re- 
maining where  it  was;  hence  there  was  no 
error  in  plaintiff's  instruction  No.  2.  Said 
instruction  merely  submits  the  issue,  there- 
in dealt  with,  from  the  standpoint  of  the 
evidence  in  plaintiff's  favor,  while  defend- 
ants' instruction  H  submits  it  according  to 
their  theory  of  what  the  evidence  shows. 
There  is  no  conflict  between  the  instructions, 
since  each  is  based  upon  that  side's  theory  as 
to  what  the  evidence  shows.  If  there  Is 
anything  erroneous  or  misleading  in  them,  it 
is  in  defendants'  instruction  H;  but  of  this 
no  complaint  can  be  made. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  should  and  must  be  affirmed. 
It  is  so  ordered. 

ELLISON,  P.  J.,  concurs. 

BIxA.ND,  J.,  dissents,  being  of  the  opinion 
that  the  brfnging  in  of  new  parties  in  the 
circuit  court  changed  the  cause  of  action. 


GRUBB  V.  DUNHAM  et  al.     (No.  13268.) 

(Kansas  City  Court  of  Appeals.    Missouri.    May 
26,  1919.) 

1.  Carbiebs  C=>305 (4)— Injuries  to  Passen- 
gers—Proximate Cause. 
One  about  to  board  an  electric  car  is  not  en- 
titled to  damages  for  personal  injuries  received 
merely  because  the  car  came  up  to  the  point 
of  embarkation  at  an  excessive  rate  of  speed,  un- 
less such  excessive  rate  of  speed  was  the  prox- 
imate cause  of  the  injury. 


2.  Cabbiers  ^=>305(4)— Injttbieb  to  Passen- 
gers—Proximate  Cause. 
Where  an  electric  car  at  an  excessive  rate 
of  speed  approached  a  station  where  several 
hundred  persons  were  waiting,  and  several 
men  jumped  on  the  front  platform  of  the  car, 
and  the  negligent  rate  of  speed  naturally  re- 
sulted in  the  knocking  down  of  persons  stand- 
ing near  the  track,  and  plaintiff  was  knocked 
down  by  one  rushing  through  the  crowd  to 
board  the  car,  stumbling  as  she  fell  over  those 
who  were  knocked  down  by  persons  on  the  front 
platform  in  such  a  manner  as  to  slide  under 
the  car  between  the  front  and  rear  trucks,  the 
negligent  rate  of  speed  was  not  the  proximate 
cause  of  the  injuries. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Daniel  E.  Bird,  Judge. 

Action  by  Maxine  Grubb,  by  ber  next 
friend.  Myrtle  Grubb,  against  R.  J.  Dunham, 
receiver  of  the  Metropolitan  Street  Railway 
Company,  and  tbe  Kansas  City  Railways 
Company.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Reversed  and  remanded. 

R.  J.  Higglns,  Chas.  N.  Sadler,  and  E.  B. 
Ball,  all  of  Kansas  City,  for  appellants. 

W.  M.  Bowker,  of  Nevada,  Mo.,  and  In- 
grabam,  Githrie  A  Dunham,  of  Kansas  City, 
for  respondent 

BLAND,  J.  Plaintiff  recovered  a  verdict 
an^  judgment  in  the  sum  of  $2,500  on  account 
of  the  alleged  negligence  of  defendants  in 
running  one  of  their  cars  over  her;  it  be- 
ing operated  at  the  time  at  an  excessive  rate 
of  speed. 

The  facts,  taken  in  their  most  favorable 
light  to  plaintiff  show  that  defendants  oper- 
ated a  street  railway  from  Kansas  City  to 
Fairmount  Park,  an  amusement  park  near 
that  city.  The  car  tracks  made  a  loop  in 
said  park ;  cars  going  into  the  park  proceed 
in  a  northerly  direction,  make  the  loop,  and 
in  returning  leave  in  a  southerly  direction. 
Defendants'  right  of  way  in  the  park  was 
fenced  off  from  the  park  prot)er.  After  the 
cars  made  the  loop  they  passed  by  a  load- 
ing dock  which  occupied  a  space  about  40 
feet  long  and  12  or  14  feet  in  width,  being 
paved  with  cinders  and  extending  from  the 
fence  to  defendants*  tracks.  This  platform 
of  cinders  was  on  a  level  with  the  top  of  the 
car  tracks.  Passengers  desiring  to  board 
cars  came  from  the  park  through  a  turnstile, 
where  defendants  collected  fares,  to  this 
loading  dock. 

About  5  o'clock  on  the  afternoon  of  Au- 
gust 1,  1915,  plalnttff,  a  child  about  nine 
years  of  age,  who  was  accompanied  by  rela- 
tives, went  through  the  turnstile,  paid  her 
fare,  and  was  standing  upon  the  loading 
dock  with  a  crowd  of  passengers  waiting  for 
a  car.  The  crowd  consisted  of  from  150  to 
200  men,  women,  and  children.  The  main 
part  of  the  crowd  was  standing  at  the  north 
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end  of  tbe  loading  dock.  One  of  defendants' 
cars,  being  operated  at  a  speed  from  12  to 

15  miles  per  honr,  came  around  the  loop  and 
passed  the.  crowd  standing  upon  the  loading 
dock.  It  did  not  slacken  its  speed  until  it 
reached  a  point  aboift  the  middle  of  the  dock, 
and  ran  for  some  distance  after  reaching  this 
point.  It  is  impossible  to  tell  from  reading 
the  evidence  the  exact  distance,  but  evidently 
It  ran  so  as  to  practically  clear,  if  not  en- 
tirely clear,  the  loading  dock ;  the  motorman 
saying  that  he  ran  his  car  so  far  in  order  to 
permit  another  car  coming  up  from  behind 
to  reach  the  loading  place  to  take  on  pas- 
sengers. When  the  car  passed  the  crowd  of 
people,  a  rush  was  made  by  them  to  obtain 
seats  thereon;  the  crowd  surging  toward  the 
car.  As  the  car  passed  the  crowd  of  people 
some  men  boarded  the  front  end,  and,  stand- 
ing on  the  step,  knocked  down  four  or  five 
people  who  lay  along  the  side  of  the  car.  De- 
fendants' witnesses,  Rowland  and  Stuber- 
field,  testified  that  just  before  the  car  came 
to  a  stop  a  man  rushed  through  the  crowd, 
struck  plaintiff,  who  was  near  the  center  of 
the  car,  knocked  her  over  the  people  who  had 
fallen,  causing  her  foot  to  get  upon  the  track 
and  the  car  to  run  over  her. 

Plaintiff  says  that  there  is  substantial  evi- 
dence in  the  record  that  she  was  knocked 
down  by  the  men  who  boaraea  the  front  end 
of  the  car  or  by  the  persons  those  men 
struck.  There  is  nothing  in  the  evidence  of  a 
substantial  nature  to  bear  out  this  contention 
of  plaintiff.  It  is  true  that  some  of  plain- 
tiff's witnesses  hazarded  a  guess  that  such 
might  have  been  the  case,  but  their  testimony 
on  the  point  does  not  rise  to  the  dignity  of 
substantial  evidence. 

As  a  result  of  the  injury  she  lost  by  ampu- 
tation her  big,  second,  and  third  toes,  and 
the  end  of  the  fourth  toe,  and  the  bones  lead- 
ing to  them.  The  man  who  struck  plaintiff 
boarded  the  rear  end  of  the  car  and  was  lost 
In  the  crowd. 

The  evidence  showed  that  plaintiff  was 
knocked  under  the  car  at  the  center  of  the 
same,  and  that  the  front  wheel  of  the  rear 
trucks  passed  over  her  foot  when  the  car 
stopped.  The  length  of  the  car  was  about 
50  feet,  and  the  distance  between  the  nearest 
wheels  of  the  front  and  back  trucks  was  from 

16  to  20  feet  The  wheels  of  the  car  were 
about  2  feet  in  diameter.,  The  car  ran  nearly 
its  entire  length  after  knocking  down  the  peo- 
ple before  it  stopped.  There  was  evidence 
that  like  crowds  prior  to  this  day,  at  the 
place  in  question,  had  acted  similarly  to  this 
one.  There  is  no  claim  that  the  motorman 
knew,  or  should  have  known,  before  the  car 
was  stopped,  that  plaintiff  was  knocked  un- 
der the  car.  After  plaintiff  was  struck  it 
would  have  been  Impossible  to  have  prevent- 
ed the  accident  regardless  of  the  rate  of 
speed,  as  the  motorman  could  not  have  seen 
plaintiff's  predicament 
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The  petition  was  drawn  upon  the  theory 
that  plaintiff  was  a  passenger  at  the  time 
she  was  injured ;  the  allegation  of  negligence 
being  general  In  Its  terms.  Plaintiff  merely 
alleged  that  by  reason  of  the  carelessness  and 
negligence  of  the  defendants,  their  agents, 
servants,  and  employ^,  she  was  thrown 
down  and  knocked  under  the  fi-ont  trucks  of 
said  car  and  was  seriously  and  permanently 
Injured.  The  case  was  submitted  to  the 
Jury  by  plaintiff  on  the  theory  that  the  car 
was  being  operated  at  an  excessive  rate  of 
speed  under  the  drcumstances.  The  Jury 
were  told  in  most  general  terms  that,  if  the 
car  approached  the  stopping  place  and  pro- 
greased  to  the  point  where  It  was  stopped  at 
a  rate  of  speed  '^wblch  was  not  reasonably 
safe  under  all  the  facts  and  drcumstances  In 
evidence,  for  the  plaintiff.  If  you  so  find,  and 
negligently  failed  to  have  said  car  under  such 
control  by  the  employ^  In  charge  thereof 
that  they  could  stop  the  same  within  such 
distance  as  was  reasonably  safe  for  plaintiff 
under  all  the  facts  and  clrcnmstances  in 
evidence,  If  you  so  find,  then  defendant  was 
guilty  of  negligence  toward  plaintiff,"  and 
their  verdict  should  be  for  plaintiff. 

[1]  Defendants  insist  that  there  is  no  caus- 
al connection  between  the  injury  and  the 
alleged  excessive  rate  of  speed  at  which  the 
car  was  bdng  operated.  While  the  allegation 
of  negligence  contahied  In  the  petition  was 
most  general,  the  case  is  submitted  to  us  by 
both  sides  on  but  one  theory;  that  is,  that 
the  injury  was  or  was  not  caused  by  the 
negligent  operation  of  the  car  at  an  excessive 
rate  of  speed.  A  showing  that  the  car  was 
operated  at  a  rate  of  speed  of  front  12  to  15 
miles  per  hour  past  a  mass  of  men,  women, 
and  children  crowded  Into  a  small  space 
against  the  car  tracks,  who  defendants  and 
its  servants  could  have  reasonably  anticipat- 
ed were  anxious  and  ready  to  surge  toward 
the  car  in  order  to  gain  seats,  constituted 
sufficient  facts  from  whldi  a  Jury  might  w.^] 
find  that  tbe  car  was  being  operated  at  a 
negligent  rate  of  speed.  However,  was  there 
any  causal  connection  between  such  an  ex- 
cessive rate  of  speed  and  the  injury?  As- 
suming that  defendants  and  their  serv- 
ants could  have  reasonably  anticipated,  when 
they  ran  the  car  past  the  loading  dock,  that 
the  crowd  would  surge  toward  the  car  just 
as  this  crowd  did,  and  as  a  result  of  such 
surging  some  one  might  be  pushed  under  the 
car  and  injured,  nevertheless  we  fail  to  see 
any  causal  connection  between  the  excessive 
speed  and  the  Injury.  This  accident  might 
have  occurred  if  the  car  went  past  the  load- 
ing dock  at  any  rate  of  speed.  The  mere 
£act  of  excessive  speed,  without  more,  is  not 
sufficient  to  support  an  acticm.  A  right  of 
action  therefore  accrues  to  a  person  only 
when  it  appears  that  such  excessive  speed 
operates  proximately  to  his  injury.  There- 
fore, In  order  to  support  the  action,  there 
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must  appear  in  the  evidence  sometlhing  upon 
which  the  Jnry  may  base  a  conclusion,  found- 
ed upon  more  than  mere  guess  or  speculation, 
that  the  injury  would  not  have  occurred  if 
the  cars  were  running  at  a  ifeasonable  rate  of 
speed.  Schmidt  v.  Transit  Co.,  140  Mo.  App. 
182,  187,  120  S.  W.  96. 

[2]  There  is  nothing  in  this  case  beyond 
mere  guess  or  conjecture  tending  to  show 
that  this  accident  would  not  have  occurred 
Just  as  it  did  had  the  car  been  running  even 
at  the  slowest  rate  of  speed.  While  there 
was  evidence  that  a  man  knocked  plaintiff 
over  these  people  already  down  and  that  she 
fell  over  them,  one  witness  testifying,  ''She 
stumbled  over  that  [the  people  lying  on  the 
ground]  somewhat,"  there  was  no  evidence 
in  the  case  that  the  excessive  speed  of  the 
car,  causing  the  men  standing  on  the  front 
step  to  knock  down  four  or  five  people,  was 
the  proximate  cause  of  plalntifTs  injury. 
There  ,was  no  evldencei  that  these  men 
struck  plaintiff.  While  defendants  would  be 
liable  for  their  negligence  in  operating  the 
car  at  an  excessive  rate  of  speed  if  that 
negligence  contributed  with  that  of  the  man 
who  ran  through  the  crowd  and  knocked 
plaintiff  down  (Schmidt  v.  Transit  Ck)., 
supra;  Stoltze  v.  United  Rys.  Ck>.,  183  Mo. 
App.  304,  166  S.  W.  1102),  yet  the  negligence 
of  the  defendants  must  contribute  to  the 
proximate  cause  of  the  injury.  As  stated  in 
Battles  V.  Railway,  178  Mo.  App.  596,  614, 
161  S.  W.  614,  619: 

"In  other  words,  a  recovery  cannot  be  had 
unless  it  appear  that  the  injury  sustained  re- 
sulted proximately  from  the  negligence  com- 
plained of,  and  which  is  the  basis  of  plaintiffs' 
action." 

Even  if  we  assume  that  the  negligent  rate 
of  speed  naturally  resulted  in  the  knocking 
down  of  persons  on  the  platform,  such  negli- 
gent rate  of  speed  was  an  independent  and 
interfering  cause  of  the  injury,  and  not  the 
proximate  cause ;  the  latter  being  the  act  of 
the  man  who  knocked  plaintiff  down.  Glenn 
V.  Street  Rys.  Co.,  167  Mo.  App.  109,  150  S. 
W.  1092.  The  injury  was  not  the  ordinary, 
natural,  or  probable  consequence  of  the  ex- 
cessive speed,  and  therefore  not  the  proximate 
result  of  such  speed.  Henry  v.  Railway  Co., 
76  Mo.  288,  294,  43  Am.  Rep.  762;  Danes- 
chocky  V.  Sieble,  195  Mo.  App.  470,  193  S.  W. 
966;  Bergfeld  v.  Dunham,  201  S.  W.  640. 

It  seems  apparent  that  there  was  no  causal 
connection  shown  between  the  operation  of 
the  car  at  a  negligent  rate  of  speed  and 
plaintiff's  injury.  However,  we  will  not  re- 
verse the  case  outright,  for  the  reason  that 
it  appears  from  the  record  that  upon  further 
development  of  the  facts  the  plaintiff  may 
be  able  to  present  a  case  wherein  a  causal 
connection  between  plaintiff's  injury  and  a 
negligent  operation  of  the  car  will  appear. 


The  Judgment  is  therefore  reversed,  and 
tbe  cause  remanded. 
All  concur.  g 


WIMiADSEN  V.  BLUB  VALLEY  CREAM- 
ERY CO.  (No.  12585.) 

(Kansas  City  Court  of  Appeals.    Missouri.    May 
5,  1919.) 

1.  Mastbb  and  Servant  ^s»285(6)— Injubt 
TO  Servant— Failure  to  Guard  Machin- 
ery—Question FOB  Jury. 

Whether  there  is  any  causal  connection  be- 
tween the  failure  to  guard  a  machine,  aa  re- 
quired by  Factory  Act,  and  the  injury  to  an 
employ^,  is  usually  a  .question  for  the  jury, 
but  when  the  evidence  has  no  tendency  to  prove 
that  a  man  of  ordinary  care  would  have  fore- 
seen the  danger  the  question  becomes  one  of 
law. 

2.  Master  and  Servant  «=5>286(22)— Duty  to 
Guard  Fan— Question  for  Jury. 

It  cannot  be  said  as  a  matter  of  law  that 
it  was  not  an  employer's  duty,  under  Factory 
Act,  to  guard  a  ventilation  fan  in  front  of  the 
upper  sash  of  a  window  which  a  servant  had  to 
open  and  close,  though  the  fah  was  at  such  dis- 
tance from  the  floor  that  no  ordinary  man, 
standing  on  the  floor,  could  come  in  contact 
with  it. 

3.  Master  and  Servant  ^=:»121(4)— Injury 
TO  Servant— "Ordinary  Duties." 

The  mere  fact  that  a  creamery  employ^  in- 
jured by  an-  unguarded  ventilation  fan  near 
a  window  devoted  but  little  of  his  time  to  the 
opening  and  closing  of  windows  did  not  make 
that  duty  other  than  one  of  his  "ordinary  du- 
ties" within  the  meaning  of  the  Factory  Act, 
requiring  employers  to  guard  machinery  danger- 
ous to  those  engaged  in  their  "ordinary  duties.*' 

4.  Master  and  Servant  «»121(2)— Injury 
TO  Servanx^Duty  of  Master  to  Antici- 
pate AOOIDBNT. 

Whether  an  employer  could  have  reasonably 
apprehended  that  an  employ^  would  come  in 
contact  with  an  unguarded  ventilation  fan  in 
closing  a  window  does  not  depend  on  whether 
employer  could  have  foreseen  the  very  manner 
in  which  employ6  dosed  it. 

5.  Appeal  and  Brror  ^=»927(5)— Demurrer 
TO  Evidence— Question  Presented. 

Whether  plaintiff  servant  was  honest  in  his 
statement  that  his  hand  was  sucked  into  un- 
guarded revolving  fan'  is  immaterial  in  disposing 
of  demurrer  to  evidence,  as  defendant  would 
be  liable,  whether  it  was  sucked  in  or  got  in 
by  inadvertence. 

6.  Master  and  Sjsvant  ^=»289  (16)— In juri 
TO  Servant— Contributory  Negligence. 

That  a  creamery  employ^,  injured  by  con- 
tact with  an  unguarded  ventilation  fan  in  front 
of  the  upper  sash  of  a  window,  got  upon  a 
table  in  closing  the  upper  sash  instead  of  stand- 
ing on  floor  would  not  make  him  guilty  of  con* 
tributory  negligence  as  a  matter  of  law. 
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7,  Masteb  and  Servant  ^=>128— Injury  to 
Servant— Dangerous  Method— Consent. 
A  creamery  foreman's  conduct  in  permittini^ 
an  employ^  to  stand  on  a  table  instead  of  the 
floor  while  closing  a  window  in  front  of  which 
was  an  unguarded  ventilation  fan  in  which  em- 
ploye's hand  was  caught,  amounted  to  em- 
ployer's sanctioning  that  way  of  doing  the  work. 


Appeal  from  Circuit  Court.  Buchanan 
County;  Charles  H.  Mayer,  Judge. 

Action  by  Carl  WUladsen  against  the 
Blue  Valley  Creamery  Company.  At  the 
close  of  all  the  evidence  the  court  sustained 
a  demurrer  to  the  evidence,  and  plaintiff  ap- 
peals.    Reversed  and  remanded. 

W.  W.  Watklns,  Graham  &  Silverman,  and 
C.  F.  Strop,  all  of  St  Joseph,  for  appellant 

Culver  &  Phillip,  of  St.  Joseph,  for  re- 
spondent. 

BLAND,  J.  This  is  a  suit  for  personal  in- 
juries brought  under  the  Factory  Act  (sec- 
Uon  7^8,  B.  S.  1900).  At  the  dose  of  aU 
the  evidence  the  court  sustained  a  demurrer 
to  the  evidence,  and  plaintiff  has  applied. 

The  facts  show  that  plaintiff,  a  man  44 
years  of  age,  was  injured  by  his  hand  com- 
ing in  contact  with  the  blades  of  a  fan,  re- 
sulting in  the  loss  of  all  the  fingers  of  his 
left  hand  except  the  little  finger.  The  dr- 
cnmstances  of  the  accident  are  as  follows: 
Defend^t  plaintilTs  employer,  operated  a 
creamery  and  batter  factory  in  St.  Joseph, 
Mo.,  In  which  plaintiff  worked.  It  was  plain- 
tlfTs  principal  duty  to  make  the  "starter," 
which  was  a  culture  to  sour  milk.  In  the 
room  where  plaintiff  was  working  there  was 
a  window  composed  of  two  sashes  in  each 
of  which  were  four  14x20  inch  panes;  Im- 
mediately In  front  of  the  upper  sash  of  this 
window  was  the  fan  In  question.  The  pur- 
pose of  the  fan  was  to  draw  vapor  and  Im- 
pure air  from  the  room.  In  making  the 
''starter"  plaintift  worked  upon  a  table  that 
stood  partly  on  the  sill  of  this  window.  Af- 
ter plaintiff  had  made  the  "starter,'*  If  he 
had  any  spare  time,  it  was  his  duty  to  help 
put  the  cream  In  the  vats  and  In  the  chums. 
Defendant's  foreman  testified  that  It  was 
the  duty  of  a  number  of  men  in  the  plant 
to  see  that  the  window  was  kept  In  proper 
position  as  to  being  open  or  closed,  and  that 
this  was  one  of  plaintiff's  duties.  Ordinarily 
when  the  fan  was  in  operation  the  upper 
sash  of  the  window  was  open,  and  when  the 
fan  was  not  revolving  the  window  was  or- 
dinarily dosed. 

At  the  time  plaintiff  was  Injured  the  fan 
was  In  operation  and  the  upper  sash  op^i. 
Plaintiff,  notiLdng  that  a  number  of  flies 
were  coming  Into  the  room  through  the  open 
window,  proceeded  to  dose  the  same  in  the 
following  manner    He  got  up  on  the  table 


on  his  knees,  reached  either  with  his  left 
hand  or  with  both  hands  to  the  middle  frame 
of  the  upper  sash  and  closed  the  window ;  he 
then  put  his  right  hand  to  his  right  side  on 
the  table  and  started  to  get  down  therefrom, 
bringing  his  left  hand  back  from  the  position 
It  was  in  on  the  window,  and  in  some  man- 
ner got  his  hand  into  the  blades  of  the  fan, 
resulting  in  the  injury  described. 

The  table  upon  which  plaintiff  knelt  was 
80  Inches  in  height,  the  window  was  in  a 
recess  7  inches  deep,  and  the  table  extended 
into  this  recess  and  17%  inches  further  out 
into  the  room,  making  the  table  24%  Inches 
iQ  width.  The  length  of  the  table  was  36 
Inches,  the  width  of  the  window.  Sunk  in 
the  upper  part  of  the  window  space  was  the 
revolving  fan.  In  operation  this  fan  attain- 
ed a  speed  of  500  to  600  revolutions  per 
minute.  The  blades  of  the  fan  were  Inclos- 
ed in  an  iron  frame  or  rim.  This  rim,  whldi 
was  8  indies  in  width,  stood  on  a  board  2 
inches  thick.  The  distance  from  the  window 
sash  to  the  face  of  the  iron  frame  was  1S% 
indies.  This  fan  was  38  inches  in  diameter ; 
the  blades  thereof  were  16  Inches  long;  the 
latter  being  attached  to  the  hub  in  the  center 
and  were  bowed  toward  the  face  of  the  fan 
and  then  back,  so  that  the  blades  at  their 
ends  were  3  or  4  inches  back  from  the  face 
of  the  iron  rim.  Four  and  three-fourths 
indies  above  the  rim  the  blades  extended 
into  the  room  beyond  the  face  of  the  fan 
1  inch.  This  was  the  nearest  -point  of  the 
fan  to  the  floor  of  the  room,  where  the 
blades  extended  to  and  beyond  the  face  of 
the  fan.  Measured  perpendicularly,  the  bot- 
tom of  the  fan  was  6  feet  and  9  inches  from 
the  floor;  the  distance  from  the  floor  to  the 
nearest  point  that  a  person  could  reach  the 
blades,  measured  perpendicularly,  was  6  feet 
11%  inches.  The  distance  from  the  top  of 
the  table  to  the  board  upon  which  the  rim  of 
the  fan  rested  was  48  inches;  the  distance 
from  the  latter  point  to  the  place  where  the 
blades  of  the  fan  extended  out  1  Inch  was 
9%  Indies ;  the  distance  from  the  rim  of  the 
fan  to  the  points  of  the  blades  was  3  or  4 
inches;  the  rim  was  half  an  indi  thick. 

Defendant  contends,  flrst,  that  it  was  not 
required  to  guard  the  fan  because  it  was  not 
so  placed  as  to  be  dangerous  to  the  plaintiff 
while  engaged  In  his  ordinary  duties;  second, 
that  plaintiff  was  not  injured  while  in  the 
performance  of  his  ordinary  duties;  and, 
third,  that  he  was  guilty  of  contributory 
negligence. 

[1]  The  Factory  Act  (section  7828,  B.  S. 
1909)  provides  that  machines  situated  in 
factories  in  this  state  shall  be  guarded 
"when  so  placed  as  to  be  dangerous  to  per- 
sons employed  therein  or  thereabout  while 
engaged  in  thdr  ordinary  duties."  Wheth* 
er  there  is  any  causal  connection  between 
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the  failure  to  guard  and  the  injury  is  usual- 
ly a  question  for  the  Jury.  Austin  v.  Shoe 
Co.,  176  Mo.  App.  546,  loc.  cit.  572,  158  S. 
W.  709;  Lohmeyer  v*  St.  Louis  Cordage  Co., 
137  Mo.  App,  624,  119  S.  W.  49;  Henderson 
V.  Kansas  City,  177  Mo.  477,  loc  dt  493, 
76  S.  W.  1045;  Shaw  v.  Kansas  aty  (Sup.) 
196  S.  W.  1091.  But  when  the  evidence  has 
no  tendency  to  prove  that  a  man  of  ordinary 
care  would  have  foreseen  the  danger  present 
by  reason  of  the  machine  being  unguarded, 
the  question  becomes  one  of  law.  Meifert 
V.  Sand  Co.,  124  Mo.  App.  491,  loc.  dt.  495, 
101  S.  W.  1103;  Strode  v.  Columbia  Box 
Co..  124  Mo.  App.  511,  101  S.  W.  1099;  Lang 
V.  Bolt  &  Nut  Co.,  131  Mo.  App.  146,  110  S. 
W.  614;  of  the  statute  imder  consideration, 
it  was  said  by  the  Supreme  Court  in  the 
case  of  Cole  v.  North  Amer.  Lead  Co.,  240 
Mo,  397.  loc.  dt.  407,  408, 144  S.  W.  855,  857 : 

'*In  our  judgment  this  is  one  of  the  wisest 
and  most  humane  statutes  to  be  found  upon  our 
statute  books,  and  should  be  giv^n  a  broad  and 
liberal  interpretation,  because  it  is  remedial 
and  highly  salutary,  intended  to  protect  the 
employes  from  just  such  injuries  as  the  one 
sustained  by  plaintiff  in  this  case.  The  Legis- 
lature knew  that  the  human  mind  and  conduct 
was  such  that  a  servant  when  in  the  perform- 
ance of  his  duties  to  his  master,  surrounded  by 
dangerous  machinery,  in  motion,  with  his  mind 
concentrated  upon  his  work,  oblivious  to  his 
surroundings,  is  liable  to  slip  or  take  a  misstep 
and  fall  into  the  revolving  machinery,  or 
thoughtlessly  thrust  his  hand  or  other  portion  of 
his  body  into  the  gearing  or  other  portion  of 
the  machinery,  and  if  not  'safely  and  securely 
guarded,*  he  would  in  consequence  thereof  re- 
ceive injuries  of  a  serious  character.  It  was 
the  intention  of  the  Legislature  and  the  object 
and  purpose  of  the  statute  to  put  a  stop  to  all 
such  injuries  which  grow  out  of  such  inatten- 
tion, inadvertence,  mishaps,  or  accidents,  that 
is,  such  acts  of  omission. 

*'Thi8  is  clearly  manifested  and  emphasized 
by  the  last  dause  of  this  section  of  the  statute. 
The  Legislature  was  so  solid tous  of  those  mat- 
ters and  of  the  safety  of  the  employes  of 
such  institutions  that  it  required,  by  this  last 
clause,  that  when  it  was  impossible  for  the 
master  to  safely  and  securely  guard  the  ma- 
chinery mentioned,  notice  of  such  dangers  should 
be  conspicuously  posted  in  such  establishments; 
evidently  for  the  purpose  of  continuously  and 
potently  calling  their  attention  to  the  dangers 
surrounding  them,  and  thereby  make  them  more 
watchful  of  the  machinery  and  careful  in  their 
actions  and  motions  about  it." 

A  review  of  the  purposes  of  this  statute 
was  had  in  the  following  cases,  and  the 
reasoning  of  Woodson,  J.,  In  the  case  last 
cited  was  fully  sustained  and  amplified  in 
Austin  V.  Shoe  Co.,  supra,  176  Mo.  App.  loc. 
dt  563,  564,  565,  158  S.  W.  709;  Simpson  v. 
Iron  Works  Co.,  249  Mo.  876,  loc.  dt  389-390, 
155  S.  W  810;  Turner  v.  Tyler  Land 
&  Timber  Co.,  188  Mo.  App.  481,  loc.  cit. 
492,  174  S.  W.  184.    It  was  stated  in  Yates  v. 


House  Wrecking  Co.,  195  S.  W.  648,  loc  cit. 
551: 

"The  question,  primarily,  is  not  at  what  par- 
ticular place  is  the  machinery  located,  but  rath- 
er is,  where  is  it  located  with  reference  to  the 
servant's  ordinary  duties.  If,  in  the  perform- 
ance of  such  duties,  he  must  go  or  reach  in  dan- 
gerous proximity  to  the  machinery,  it  should  be 
'securely  guarded  when  i)ossible.' " 

See,  also,  Lohmeyer  v.  Cordage  Co.,  supra, 
137  Mo.  App.  loc.^  cit.  630,  119  S.  W.  49. 

[2]  In  urging  as  a  matter  of  law  that  this 
fan  was  one  not  required  to.  be  guarded, 
defendant  calls  our  attention  to  the  fact  tbat 
the  fan  was  sunk  in  the  wall  near  the  top 
of  the  ceiling  at  such  a  distance  from  the 
floor  that  no  ordinary  man,  standing  on  the 
floor,  would  come  in  contact  with  it;  that 
defendant  claims  that  plaintiff's  ordinary 
duties  were  to  put  cultures  in  little  glass 
Jars  on  the  table  in  front  of  the  window, 
and  when  he  had  spare  time  to  help  on  the 
vats  and  churns,  and  that  these  duties  did 
not  take  him  near  the  fan;  that  he  only 
opened  iind  closed  the  windows  occasionally; 
that  there  was  evidence  that  one  could  stand 
on  the  floor  and  open  and  close  the  windows 
with  one  finger,  the  windows  moving  very 
easily;  that  on  account  of  the  fact  that 
plaintiff  was  5  feet  3  indies  in  height  it  was 
impossible  for  him  to  have  gotten  his  hand 
into  the  fan  kneeling  in  the  way  plaintiff 
claims  he  knelt  when  he  was  injured;  and 
that  plaintiff's  hand  could  not  have  been 
sucked  into  the  fan.  Plaintiff  testified  that 
his  hand  got  Into  the  fan  in  that  manner. 

[31  The  evidence  shows  that  while  plain- 
tiff's duties  required  him  to  devote  most  of 
his  time  in  making  cultures  or  the  "starter," 
a  portion  of  his  time  was  devoted  to  putting 
cream  in  the  vats  and  churns,  and  it  was  also 
a  part  of  his  duties  to  attend  to  the  raising 
and  closing  of  the  windows.  While  plaintiff 
may  have  devoted  but  little  of  his  time  to 
the  matter  of  attending  to. the  windows  and 
nearly  all  of  his  time  to  making  the  ^'start- 
er,"  this  fact  did  not  make  his  attending  to 
the  windows  other  than  one  of  plaintiff's 
''ordinary  duties"  within  the  meaning  of 
the  statute.  Plainly  it  was  one  of  plaintiff's 
ordinary  duties  to  attend  to  the  opening  and 
closing  of  the  windows,  and  the  evidence 
tends  to  show  that  it  was  proper  for  plain- 
tiff to  close  the  window  upon  the  discovery 
that  a  number  of  flies  were  coming  into  the 
room. 

One  of  plaintiff's  witnesses,  on  cross-exam- 
ination, testified  that  either  sash  of  the  win- 
dow could  have  been  raised  by  one  finger 
by  a  man  of  the  stature  of  plaintiff  stand- 
ing on  the  floor  in  front  of  the  table,  but 
plaintiff  testified  that  he  was  unable  to  do 
this,  although  he  admitted  that  it  was  easy. 
to  raise  the  window.  He  said  he  was  unable 
to  dose  the  window  from  the  floor  on  ac- 
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count  of  tbe  interference  of  the  table,  and  tbe 
fact  that  the  outer  sash  was  the  upper  sash 
and  that  he  could  only  reach  the  same  by 
getting  upon  the  table.  On  cross-examina- 
tion plaintiff  admitted  that  while  standing 
on  the  floor  he  could  raise  the  lower  sash, 
then  raise  the  upper  sash,  and  then  bring 
down  the  lower  sash,  but  he  further  testified 
that,  nevertheless,  the  table  would  interfere 
with  the  doing  of  the  worli  in  that  manner. 
It  will  be  remembered  that  plaintiff  was  a 
man  of  small  stature.  Plaintiff  was  never 
directed  to  open  and  close  the  window,  but 
he  had  done  so  a  great  many  times.  He  had 
been  at  worl^  for  defendant  a  year  and  a 
half.  He  testified  that  the  foreman  saw  that 
he  always  closed  the  window  in  the  manner 
in  which  he  closed  it  at  this  time;  that  the 
foreman  had  often  seen  him  in  the  act  of 
closing  it  and  had  never  given  him  instruc- 
tions to  open  or  close  it  in  any  other  way. 
As  already  stated,  the  foreman  testified  that 
it  was  one  of  plaintiff's  duties  to  open  and 
close  the  window.  Defendant  makes  the 
point -that  plaintiff  did  not  testify  that  the 
foreman  saw  him  open  and  close  the  win- 
dow at  any  time  when  the  fan  was  in  oper- 
ation. Plaintiff  did  not  explain  whether  the 
fan  was  or  was  not  in  operation  at  any  of  the 
times,  and  we  are  not  justified  in  assuming 
that  ft  was  not,  but  it  is  more  reasonable  to 
suppose  that  it  was,  on  account  of  the  nu- 
merous times  that  plaintiff  had  been  seen 
by  hi:3  foreman  performliig  the  act,  and  this, 
even  though  there  was  evidence  that  the 
window  was  usually  closed  when  the  fan 
was  not  in  operation  and  open  when  it  was 
in  operation. 

We  think  that  defendant  could  reasonably 
have  anticipated  that  plaintiff  might  thought- 
lessly or  otherwise  come  in  contact  with  the 
blades  of  the  fan  while  performing  his  du- 
ties in  reference  to  the  opening  and  closing 
of  this  window.  This,  even  though  plain- 
tiff had  often  done  the  work  without  being 
hnrt  We  are  unable  to  say  as  a  matter  of 
law  that  a  man  5  feet  3  inches  in  height,  in 
kneeling  in  the  manner  that  plaintiff  was, 
oonid  not  extend  his  hand  57^  inches  from 
the  table  on  which  he  knelt;  we  think  that 
the  fbct  that  the  distance  from  the  window 
frame  which  plaiatiff  operated  with  his 
hand  to  the  edge  of  the  recess  under  the  fan 
was  13^  inches,  and  the  fact  that  he  had 
to  extend  his  hand  an  additional  9%  inches 
above  that  point  before  he  could  reach  the 
portion  of  the  fan  that  could  do  him  harm, 
did  not  make  the  fan  such  a  remote  place 
from  where  plaintiff  was  required  to  work 
that  we  could  say  as  a  matter  of  law  that 
defendant  could  not  have  reasonably  appre- 
hended that  plaintiff  might  have  gotten  his 
hand  into  the  same.  As  was  stated  in  Yates 
T.  House  Wrecking  Co.,  supra: 

"If,  in  the  performance  of  such  daties,  he 
[the  servant]   must  go  or  reach  in  dangerona 


proximity  to  the  machinery,  it  should  be  'se- 
curely guarded  when  possible.' '' 

Plaintiff  testified  that  in  closing  this  win- 
dow he  had  to  bend  over  in  the  recess;  in 
other  words,  that  the  board  upon  which  the 
fan  sat  was  lower  than  his  head  when  he 
was  kneeling  on  the  table  and  straightened 
up.  We  cannot  say  that  it  was  altogether 
unnatural  for  plaintiff  to  bring  l;is  hand 
back  under  the  top  of  the  recess  while  in 
the  act  of  getting  off  the  table.  Plaintiff 
testified  that  he  was  looking  down  while 
•getting  off  the  table  and  that  he  did  not 
have  his  mind  upon  the  fail,  although  he 
knew  it  was  present  and  dangerous,  but  was 
thinking  more  of  the  window  at  the  time  he 
was  injured.  The  fan  itself  was  within  15% 
inches  of  where  plaintiff  placed  his  hand 
upon  the  window,  and  the  blades  thereof 
23^  inches.  Plaintiff  testified  that  he  was 
kneeling  before  the  fan.  When  he  with- 
drew his  head  it  must  have  been  in  the 
neighborhood  of  9%  inches  of  the  dangerous 
portion  of  the  fan,  and  we  might  reasonably 
say  that  plaintiff  was  working  within  9% 
inches  of  a  very  dangerous  piece  of  ma- 
chinery that  was  left  unguarded  by  the  de- 
fendant. We  would  have  to  go  to  an  ex- 
treme length  to  say  as  a  matter  of  law  that 
this  distance  rendered  the  fan  not  dangerous 
to  plaintiff.  Here  was  a  very  dangerous 
piece  of  machinery  to  one  coming  in  contact 
with  it  while  engrossed  in  his  work. 

[4]  Whether  defendant  could  have  reason- 
ably apprehended  that  plaintiff  would  have 
come  into  contact  with  the  fan  in  closing 
the  window  does  not  d^>end  on  whether  de- 
fendant could  have  foreseen  the  very  man- 
ner in  which  plaintiff  did  the  work.  De- 
fendant might  have  reasonably  anticipated 
that  plaintiff  would  have  even  stood  on  the 
table  to  dose  the  window.  To  some  persons 
it  is  very  uncomfortable,  if  not  painful,  to 
stand  on  the  knees.  It  would  have  been  no 
more  than  natural  for  plaintiff  to  have 
stood  on  the  table  to  accomplish  the  clos- 
ing of  the  window.  If  plaintiff  had  stood  on 
the  table  and  had  turned  around  in  the  act 
of  getting  off,  and  through  some  cause  had 
slipped  or  lost  his  balance  and  had  inadvert- 
ently grabbed  for  support  and  his  hand  had 
gotten  into  the  fan,  would  it  be  reasonably 
contended  that  defendant  would  not  be  li- 
able? It  is  true  that  there  is  no  testimony 
in  this  case  that  plaintiff  lost  his  balance, 
slipped,  or  involuntarily  threw  up  his  hand, 
but,  as  stated  in  Cole  v.  Lead  Co.,  supra :  * 

"The  objpct  and  purpose  of  the  statute**  was  ^ 
"to  put  a  stop  to  all  such  injuries  which  grow  " 
out    of    such    inattention,    inadvertence,    mis- 
haps, or  accidents." 

So  it  makes  no  difference  whether  plain- 
tiff slipped,  lost  his  balance,  or  threw  up  his 
hand,  if  in  withdrawing  his  hand  he,  through 
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Inadvertence,  inattention,  mishap,  or  ac- 
cident, extended  his  hand  above  his  head 
and  came  into  contact  with  the  unguarded 
machine. 

It  is  true  that  plaintiff  testified  that  the 
fan  sucked  his  hand  into  the  blades,  and 
that  in  order  for  there  to  be  any  suction 
from  the  fan  it  was  necessary  to  place  an 
object  in  front  of  the  same.  He  testified 
that  he  did  not  know  how  he  got  his  hand 
in  front  of  the  fan;  that  he  withdrew  his 
hand  back  from  the  window  frame,  and,  as 
we  have  already  said,  that  he  was  looking 
down  and  did  not  have  his  mind  upon  the 
fan,  but  rather  upon  the  window.  There 
was  evidence  to  show  that  it  was  impossible 
for  plaintifiT's  hand  to  have  been  sucked  into 
the  fan.  Several  witnesses  held  a  folded 
newspaper  within  three  inches  of  the  face 
of  the  fan  and  they  testified  that  the  suction 
did  not  cause  the  paper  to  move.  While 
in  plaintiff's  brief  his  counsel  do  not  en- 
tirely abandon  tiie  theory  that  plaintiff's 
hand  was  sucked  into  the  fan,  they  argue 
that  it  was  immaterial  how  his  hand  got 
into  the  fan;  that  the  jury  could  well  find 
under  the  evidence  that  plaintiff  was  mis- 
taken in  saying  that  his  hand  was  sucked 
into  the  fan;  and  that  it  might  have  found 
that  it  got  caught  in  the  fan  through  thought- 
lessness and  inadvertence  on  the  part  of 
plaintiff  in  extending  his  hand  up  to  a  posi- 
tion where  it  could  be  caught. 

[5]  Plaintiff  endeavored  to  explain  how 
his  hand  was  caught  In  the  fan,  and  whether 
or  not  he  was  honest  in  his  statement  that 
it  was  sucked  into  the  same  is  immaterial  In 
disposing  of  the  demurrer  to  the  evidence. 
Apparently  plaintiff  was  an  ordinary  work- 
man and  was  not  familiar  with  the  laws  of 
physics.  He  did  not  see  what  happened  to 
his  hand,  but  felt  the  suction  of  the  fan  and 
knew  that  his  hand  was  injured.  It  may  be 
that  plaintiff  did  no  more  than  give  his  best 
Judgment  as  to  how  his  hand  got  into  the 
fan,  although  it  does  not  seem  possible  that 
his  hand  could  have  been  sucked  Into  it. 
Apparently  he  was  either  mistaken  or  in- 
tentionally falsified  about  it  being  sucked  in, 
but  as  defendant  would  be  liable  whether 
the  hand  was  sucked  in  or  got  in  through 
some  inadvertence  or  thoughtlessness  on  the 
part  of  plaintiff,  we  fail  to  see  what  bearing 
plaintiff's  testimony  that  it  was  sucked  in 
has  upon  the  case,  except  as  going  to  his 
credibility  as  a  witness,  which  was  for  the 
Jury  to  consider.  Plaintiff  was  not  required 
td  show  the  exact  manner  in  which  his  hand 
got  into  the  fan,  and  his  testimony  that  it 


I  was  sucked  in  was  a  matter  for  the  atten- 
tion of  the  Jury. 

[6]  Defendant  urges  that  plaintiff  was 
guilty  of  contributory  negligence,  for  the 
reason  that  he  knew  the  fan  was  dangerous 
and  unguarded  and  plaintiff  was  a  mature 
man  and  had  worked  under  the  same  condi- 
tion for  18  months,  and  that  he  could  have 
raised  the  lower  window  easily  while  stand- 
ing on  the  fioor,  while  it  was  dangerous  for 
him  to  kneel  upon  the  table  as  he  was  doing  in 
this  instance.  We  have  already  detailed  the 
reasons  given  by  plaintiff  as  to  why  he  knelt 
upon  the  table  and  did  not  stand  upon  the 
fioor  in  closing  the  window.  But  it  is  con- 
tended by  defendant  that  it  is  inherently 
unbelievable  that  a  man  even  of  plaintiff's 
stature,  in  closing  the  window  while  stand- 
ing on  the  floor,  would  be  interfered  with 
by  a  table  30  inches  in  height  and  24  inches 
wide,  and  as  plaintiff  had  two  methods  of 
closing  the  window,  one  a  safe  one  (while 
standing  on  the  fioor)  and  the  other  an  un- 
safe one,  and  as  he  dioae  the  latter,  he  was 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law. 

Assimning  that  plaintiff  could  have  <fl08ed 
the  window  without  hindrance  while  stand- 
ing on  the  floor,  as  stated  in  Turner  v.  Tyler 
Land  &  Timber  Ck>.,  supra,  188  Mo.  App.  loc. 
dt.  4»4,  174  S.  W.  188: 

"Even  if  it  be  true  that  there  are  two  meth- 
ods of  doing  a  thing,  one  of  them  less  dan- 
gerous than  the  other,  it  does  not  follow  that 
plaintiff  is  negligent  or  at  fault  because  he 
happens  to  select  the  more  dangerous." 

[7]  In  this  case  plaintiff*s  foreman  often 
saw  plaintiff  close  the  window  in  the  same 
manner  plaintiff  closed  it  on  this  occasion. 
The  foreman's  conduct  in  permitting  the 
work  to  be  done  in  this  manner  amounted 
to  defendant's  sanctioning  that  way  of  doin^ 
the  work.  McCaffrey  v.  Glue  Co.,  143  Mo. 
App.  24,  123  S.  W.  d44;  «Iiindelof  v.  Hoag- 
land  Wagon  Co.,  186  S.  W.  537;  Oorry  v. 
Majestic  Mfg.  Co.,  193  Mo.  App.  77,  loc.  dt. 
87,  181  S.  W.  1076.  The  manner  of  doing 
it  was  not  glaringly  dangerous.  We  thinli 
that  under  the  circumstances  he  clearly  was 
not  guilty  of  contributory  negligence  as  a 
matter  of  law.  Turner  y.  Tyler  Land  & 
Timber  Co.,  supra;  Daniels  v.  Goeke,  191 
Mo.  App.  1,  176  S.  W.  301;  Yates  v.  House 
Wrecking  Co.,  supra;  Shaw  v.  Kansas  City, 
supra,  196  S.  W.  loc  cit  1095. 

The  Judgment  is  reversed  and  the  cause 
remanded. 

All  concur. 
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PAUL  T.  DUNHAM  et  al. 


(No.  13255.) 
Missouri. 


(Kansas  City  Court  of  Appeals. 
May  26,  1919.) 

1.  Carriers  «=>321(23)— Carriage  of  Pas- 
sengers—Personal    Injury   Actions— In- 

'  STRUOnONS. 

In  an  action  for  personal  injuries  to  plain- 
tiff wliile  attempting  to  board  defendant's  street 
car  because  of  a  violent  jerk  of  the  car  while 
starting,  an  instruction  held  not  erroneous  as 
submitting  the  negligent  failure  to  stop  the  car, 
resulting  in  plaintifiTs  being  dragged  and  hurt, 
whidi  failure  had  not  been  pleaded. 

2.  Carriers  (S=»321  (23)— Carriage  of  Pas- 
sosNOEft— Personal  Injury  Actions— In- 
structions—Evidence. 

In  an  action  for  personal  injuries  from  be- 
ing thrown  and  dragged  while  attempting  to 
board  defendant's  street  car,  evidence  of  perma- 
nent injuries  held  sufficient  to  justify  an  in- 
struction on  that  subject 

3.  Damages  €s=>16S(2)  —  Carriage  of  Pas- 
sengers—Personal Injury  Actions— Evi- 
dence Admissible. 

In  an  action  for  personal  injuries  from  be- 
ing thrown  and  dragged  by  a  violent  jerk  of 
defendant's  street  car,  which  he  was  attempting 
to  board,  evidence  that  as  a  result  of  the  inju- 
ries plaintiff  was  unusually  emotional  and 
irascible  held  admissible,  under  the  pleadings, 
as  allowing  injury  to  the  nervous  system. 

4.  Trial  <5=>133(6)— Argument  of  Counsel 
-References  to  Ofposino  Counsel. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  sustained  while  attempting  to 
board  a  street  car,  a  statement  by  plaintiff's 
coons^  in  the  closing  argument,  referring  to 
defendant's  counsel  as  "a  highly  priced  corpora- 
tion lawyer,"  which  the  court  instructed  the 
jury  to  disregard,  was  not  prejudicial  error. 

5.  Trial  ^=:>122  ■—  Conduct  of  Counsel  — 
Comments  on  Failure  to  Produce  Testi- 
mony. 

In  an  action  for  injuries  sustained  by  plain- 
tiff while  attempting  to  board  defendant's  street 
car  because  of  a  violent  jerk,  it  was  not  an 
abuse  of  discretion  for  the  court  to  permit 
plaintiff's  counsel  in  argument  to  refer  to  de- 
fendant's failure  to  produce  its  record  of  acci- 
dents. 

6.  Trial   ^s>129— Argument  of  Counsel. 

In  personal  injury  action,  where  defendant's 
counsel  had  asked  plaintifTs  witness  if  he  had 
not  solicited  a  bribe  from  defendant's  claim 
agent,  which  was  answered  in  the  negative, 
comments  by  plaintiff's  counsel  on  the  insinua- 
tion involved  held  not  error. 

7.  New  Trial  ^=s»44(1)— Grounds— Miscon- 
duct OF  Jury— Discretion  of  Court, 

The  matter  of  granting  a  new  trial  for  al- 
leged misconduct  of  the  jury  is  largely  within 
the  discretion  of  the  trial  court. 

&  New  Trial   *»44(1),  47— Grounds— Mis- 
conduct OF  Jury— Discretion  of  Court. 
In  a  personal  injury  action  against  a  street 
railroad  company.  It  was  not  an  abuse  of  dis- 


cretion to  refuse  a  new  trial  because  defend- 
ant's attorney  claimed  to  have  heard  the  jurors 
talking  over  the  case  during  the  trial,  and  plain- 
tiff's sister  had  shaken  hands  with  a  juryman, 
and  plaintiff  had  asked  another  juryman  not 
to  run  off  with  a  bucket  which  he  had  placed 
under  a  bench;  no  reference  to  the  case  hav- 
ing been  made  on  either  occasion. 

9.  Damages  ^S9l32(3)  —  Excessiveness  — 
Personal  Injuries. 
A  verdict  of  $6,000  held  not  excessive, 
where  plaintiff,  a  farmer,  thrown  and  dragged 
while  attempting  to  board  defendant's  street 
car,  sustained  a  fracture  of  tiie  skull  and  con- 
cussion of  the  brain,  necessitating  removal  to 
the  hospital,  where  he  remained  for  29  days, 
and  did  not  regain  consciousness  until  two 
weeks  after  the  accident,  resulting  in  a  serious 
injury  to  his  nervous  system,  and  disabling  him 
from  doing  heavy  work. 

Appeal  from  Circnlt  Court.  Jackson  Coun- 
ty ;  Clarence  A.  Bumey,  Judge. 
"Not  to  be  offlcj^y  pubUriied." 

Action  by  Thomas  Kelley  Paul  against  R. 
J.  Dunham  and  others,  receivers  of  the  Met- 
ropolitan Street  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
AfDrmed. 

R.  J.  Higgins,  of  Kansas  City,  Kan.,  and 
Roscoe  P.  Conkling,  Charles  h.  Carr,  and 
Clyde  Taylor,  all  of  Kansas  City,  Mo.,  for 
appellants.  * 

Brewster,  Kelly,  Brewster  &  Buchholz,  of 
Kansas  City,  Mo.,  for  respondent. 

BliAND,  J.  Plaintiff  recovered  a  verdict 
and  judgment  in  the  sum  of  $6,000  for  per- 
sonal injuries  claimed  to  have  been  sustained 
by  him  as  the  result  of  falling  from  an  east- 
bound  Vine  Street  car,  being  operated  on  19th 
street  at  Grand  avenue,  in  Kansas  City,  Mo. 

The  negligence  charged  in  the  petition  was 
that  the  street  car  stopped  on  the  west  side  of 
Grand  avenue  at  the  usual  and  regular  stop- 
ping place  for  taking  on  and  discharging 
passengers,  and  that,  wliile  the  car  was  sta- 
tionary at  that  point,  plaintiff  attempted  to 
board  the  same  for  the  purpose  of  becoming 
a  passenger  thereon.  While  plaintiff  was  in 
the  act  of  boarding  the  car,  but  before  he  had 
a  reasonably  sufficient  time  so  to  do,  "said 
car,  through  the  negligence  of  the  defendants, 
was  started  £o>ward  suddenly,  and  plaintiff 
was  dragged  by  said  car  and  thrown  from 
said  car  to  the  pavement  of  the  street.'*  There 
was  evidence  sustaining  the  allegations  of 
the  petition  and  showing  that  plaintiff  at- 
tempted to  board  the  car  by  taking  hold  of 
the  grabirons.  Facing  north,  he  stepped  with 
his  right  foot  on  the  step,  and  while  in  this 
position  the  car  started  with  a  violent  jerk, 
throwing  his  foot  off  the  step,  his  right  knee 
striking  the  step,  his  left  foot  dragging  the 
ground,  his  left  hand  coming  loose,  and  in 
this  position  he  was  dragged  across  Grand 


9For  other  caseB  see  eame  topic  and  KEY>NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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avenue  to  a  point  a  short  distance  beyond 
the  east  side  thereof.  Grand  avenue  was 
146  feet  wide.  The  continued  forward  move- 
ment of  the  car  finally  broke  plalntiil's  hold 
on  the  car,  and  he  fell  to  the  pavement,  strik- 
ing his  head  and  causing  a  fracture  of  the 
skull  and  concussion  of  the  brain.  He  was 
rendered  unconscious  and  taken  to  a  hospi- 
tal, where  he  remained  for  29  days,  and  did 
not  regain  consciousness  until  two  weeks  af- 
ter the  accident. 

[1]  Plaintiff's  instruction  No.  1  told  the 
Jury  that  plaintiff  was  entitled  to  recover  if 
"defendants'  employes,  agents,  and  servants 
in  charge  of  and  operating  said  car  carelessly 
and  negligently  started  said  car  forward  with 
a  sudden  and  violent  jerk,  by  reason  whereof 
♦  ♦  ♦  plaintiff  was  thrown  with  one  of  his 
knees  upon  the  step  of  said  car,  and  one  of 
his  feet  and  legs  dragging  on  the  pavement 
of  the  street,  and  plaintiff  was  dragged  along 
and  beside  the  rear  vestibule  of  said  car  and 
upon  the  street  while  hoWing  to  the  hand- 
rail of  said  car ;  and  if  you  further  find  and 
believe  from  the  evidence  that,  while  plain- 
tiff was  being  so  dragged  along  and  upon  and 
beside  the  rear  vestibule  of  said  ear,  plain- 
tiff's hands  were  broken  loose  frorti  the  hand- 
rail of  said  car,  and  plaintiff  was  thrown  off 
and  upon  the  street  pavement,  by  reason 
whereof  plaintiff  was  injured  and  hurt,"  etc. 
Defendants  Insist  that  this  Instruction  was 
error  because  the  petition  pleads  the  negli- 
gent start  and  Jerk  of  the  car,  while  the  in- 
struction submits  the  negligent  failure  to  stop 
the  car,  resulting  in  plaintiff's  being  dragged 
and  hurt.  We  see  no  merit  In  this  contention. 
The  instruction  shows  that  it  is  not  subject 
to  such  a  construction.  See  Beurskens  t. 
Dunham,  193  S.  W.  855.  It  is  contended  that 
the  words  in  the  latter  imrt  of  the  instruction, 
"by  reason  whereof,"  "modifies  and  refers 
back  to  plaintifTs  falling  upon  the  pavement, 
because  of  his  hands  coming  loose  while 
dragged."  However,  in  the  former  part  of 
the  instruction  the  court  instructed  the  jury 
that— 

"If  defendant's  servants  in  charge  of  and  op- 
erating said  car  carelessly  and  negligently  start- 
ed the  car  forward  witli  a  sudden  and  violent 
jerk,  by  reason  whoreof  plaintiffs  feet  were 
thrown  off  the  step  of  said  car,"  etc. 

The  instruction  must  be  viewed  in  a  com- 
mon sense  way,  and  not  a  strained  construc- 
tion put  upon  it.  Taken  as  a  whole,  there  is 
no  question  but  that  the  instruction  submits 
to  the  jury  the  carelessness  and,  negligence 
of  the  defendants  in  suddenly  starting  the 
car  forward,  resulting  in  plaintiff  being 
thrown  and  dragged  as  described  in  the  In- 
struction and  the  petition. 

Defendants  insist  that  plaintiff's  instruc- 
tion No.  5  was  erroneous  for  the  reason  that 
it  permitted  the  jury  to  find  that  plaintiff's 
injuries  were  permanent,  and  that  he  might 
reasonably  suffer  pain  in  the  future.    It  is 


contended  that  there  is  no  evidence  of  per- 
manent injury.  The  evidence  was  that  plain- 
tiff was  a  man  about  50  years  of  age  at  the 
time  of  his  injury,  which  occurred  on  Novem- 
ber 8,  1915.  After  remaining  in  the  hospital 
for  29  days,  where  he  suffered  severe  pains  in 
his  head,  back,  and  spinal  column,  he  went 
to  his  sister's  home  in  Kansas  City,  Mo.,  for 
about  3  days  when  his  wife  took  him  to  their 
home  near  Kingsville,  Johnson  county,  Mo, 
Plaintiff's  injuries  consisted  of  a  fractured 
skull,  Injury  to  the  meninges  or  coverings  of 
the  brain,  and  a  concussion  of  the  brain,  all 
of  which  resulted  in  a  serious  injury  to  his 
nervous  system  from  which  he  suffered  at  the 
time  of  the  trial.  After  reaching  his  home  at 
Kingsville,  he  was  treated  by  a  doctor  until 
the  summer  ol5  1917.  Trial  was  had  on 
March  11,  1918.  Prior  to  his  injury  plaintiff 
was  engaged  in  farming,  and  his  health  was 
good.  He  testified  that  he  was  unable  to  do  a 
day's  work  since  the  Injury,  although  he  had 
tried.  With  the  assistance  of  others  in  the 
fall  of  1917  he  hauled  wood  that  had  been 
cut  into  light  pieces,  and  was  able  to  do  oth- 
er light  work.  At  the  time  of  the  trial  his 
spine  was  affected;  as  the  result  of  extreme 
nervousness  he  was  losing  his  rest  and  sleep ; 
his  back  pained  him,  and  he  suffered  from 
having  to  make  urine  at  night,  causing  him 
to  get  up  two  or  three  times.  'At  times  he 
was  depressed  and  had  spells  of  crying.  One 
witness  said,  "He  just  doesn't  seem  to  care 
for  anything."  "He  would  cry,  and  Just 
seemed  a  nervous  wreck."  He  also  at  times 
displayed  a  great  deal  of  emotion. 

[2]  It  is  urged  that  there  is  no  evidence  of 
a  permanent  injury  for  the  reason  that  it  is 
claimed  plaintiff's  physician  was  not  reason- 
ably certain  that  his  injuries  were  permanent. 
There  was  evidence  from  which  the  Jury 
could  find  that  the  injury  was  permanent 
without  expert  medical  testimony.  Frazler  v. 
St  Louis  Smelthig  &  Refining  Co.,  150  Mo. 
App.  419,  130  R.  W.  485;  Wood  v.  Railroad, 
119  Mo.  App.  78,  95  S.  W.  946.  However,  we 
think  there  was  expert  testimony  on  the  part 
of  plaintiff's  physician  that  the  injury  was 
permanent.  Dr.  Skoog,  an  expert  on  nervous 
diseases,  testified  that  he  had  made  a  thor- 
ough examination  of  plaintiff,  and  found  that 
some  of  his  superficial  reflexes  were  absent 
and  others  were  Increased ;  that  this  indicat- 
ed an  injury  to  plaintiff's  nervous  system  and 
to  both  sides  of  the  brain ;  that  he  found  the 
pupils  of  the  eye  dilated,  and  "that  condition 
refers  to  the  nervous  system."  He  found  a 
defective  optic  nerve,  which  the  physician 
stated  is  a  projection  of  the  brain.  He  also 
stated  that  the  nerve  head  was  a  little  ob- 
scure, and  "some  dilation  of  the  veins  which 
come  out";  that  dilation  of  the  veins  indi- 
cate disturbance  of  the  meninges  and  inter- 
cranial  pressure;  that  this  was  caused  from 
concussion  of  the  brain.  When  asked  if  the 
condition  that  he  found  was  permanent,  the 
doctor  said: 
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**Ther«  is  some  nncertainty  abont  it.  I  am 
inclined  to  think,  and  always  have,  some  eyl* 
dence  which  is  probable,  how  much  improve- 
ment might  occur;    still  I  can't  say." 

He  was  then  asked: 

"Taking  the  fact  into  consideration  that  the 
accident  happened  in  1915,  and  that  these  con- 
ditions present  here  now,  in  1918''? 

He  answered: 

"In  view  of  that  long  interval,  I  would  ex- 
pect to  find  most  of  those  symptoms  perma- 
nent." 

It  is  argued  that  because  the  doctor  used 
the  word  "expect,"  and  in  view  of  his  former 
testimony,  he  did  not  give  it  as  his  definite 
opinion  that  the  injury  was  permanent,  but 
rather  that  its  permanency  was  conjectural. 
It  Is  well  understood  that  when  a  doctor 
states  or  testifies  that  he  has  made  an  exam- 
ination and  would  "expect"  a  certain  result, 
he  is  stating  that  in  his  opinion  such  a  result 
would  occur.  While  he  first  testified  that 
there  was  some  uncertahity  about  its  perma- 
nency, when  his  attention  was  drawn  to  the 
fact  that  plain tlfTs  condition  had  existed  for 
more  than  two  years,  he  stated  then  that  in 
his  opinion  most  of  the  symptoms  were  per- 
manent 

Plaintiff  asked  this  same  physidan: 

"A  fracture  of  the  skull  as  indicated  in  this 
fracture  and  injury  to  the  meninges  and  to  the 
brain,  as  indicated  in  your  examination,  would 
that  have  any  effect  ordinarily  on  the  patient's 
emotions  or  irascibility  of  the  person?" 

[3]  This  was  objected  to  as  not  being  with- 
in the  allegations  of  the  petition.  The  doctor 
answered,  "It  would."  The  petition  alleges 
that  "plaintiff  received  a  fracture  of  the 
slmll;  a  concussion  of  the  brain,  and  an  in- 
jury to  the  membranes  thereof;"  that  he 
"received  a  severe  concussion  of  the  spine 
and  an  injury  to  the  back,  spine,  and  spinal 
cord,  and  to  the  muscles  and  nerves  and 
blood  vessels  connected  therewith" ;  "that  on 
account  of  said  injuries  be  has  suffered  in 
the  past,  and  will  in  the  future  suffer  great 
physical  pain  and  mental  anguish.  PlaintifTs 
nervous  system  has  become  injured,  exhaust- 
ed, and  depleted."  We  have  no  doubt  but 
that  proof  that  plaintiff  was  unusually  emo- 
tional and  irascible  tended  to  show  a  nervous 
condition  such  as  pleaded.  The  doctor  so 
testified.  It  would  be  an  objective  symptom 
of  injury  to  his  brain  and  nervous  system, 
and  therefore  was  properly  proven  under  the 
allegations  of  the  petition.  Rearden  v.  Rail- 
road, 215  Mo.  105.  loc.  cit.  135,  114  S.  W.  961 ; 
Martin  v.  K.  0.  Rys.  Co.,  204  S.  W.  589. 

[4]  Objection  is  made  to  the  closing  argu- 
ment of  plaintlfTs  counsel.  Plaintiff's  coun- 
sel referred  to  defendants'  counsel  as  "a  high- 
ly priced  corporation  lawyer."  Counsel  ob- 
jected to  the  remark,  aud  the  court  sustained 
his  objection  and  Instructed  the  jui'y  to  dis- 


regard it  The  court  did  everything  that  was 
requested  by  counsel  for  defendants,  and 
there  was  no  error  In  connection  with  the 
matter.  Hartley  v.  Werner,  196  S.  W.  1072. 
Defendants  Introduced  a  number  of  wit- 
nesses, who  testified  that  plaintiff  was  not  in- 
jured in  the  way  he  and  his  witnesses  had 
testified,  but  that  be  grabbed  for  the  car 
while  the  same  was  in  motion  on  the  east 
side  of  Grand  avenue,  and  missed  it  and  fell 
and  hurt  himself.  Counsel  for  plaintiff  raised 
a  question  as  to  whether  defendants'  witness- 
es were  testifying  to  this  accident  or  to  some 
other  accident  that  might  have  occurred.  In 
order  to  show  that  there  was  no  other  acci- 
dent, defendants  introduced  the  chief  clerk' 
of  their  legal  department,  who  had  charge  of 
the  records,  showing  accideKits  that  happened 
in  connection  with  the  opiration  of  defend- 
ants' railway.  He  testified  that  the  records 
of  which  the  viritness  had  charge  showed  no 
accident  at  the  point  in  controversy  within 
a  month  prior  and  a  month  after  this  occur- 
rence. On  cross-examination  the  witness  was- 
asked,  "Where  are  those  records?"  He  re- 
plied, "In  the  office,"  and  that  he  was  not 
told  to  bring  them,  but  that  he  could  have 
brought  them.  In  argument  plaintiff's  coun- 
sel stated  that  defendants  "are  not  fair, 
square,  and  aboveboard  on  that  issue.  You 
tell  me  that  record  in  your  office  shows  abso- 
lutely the  accident,  the  time  it  happened,  the 
name  of  the  man  hurt,  the  names  of  the  wit- 
nesses" ;  that  defendants  should  have  brought 
the  record  into  court  showing  that  there  was 
no  accident,  and  that  they  should  have 
brougbt  it  before  the  jufy  so  that  the  Jury 
could  have  seen  If  the  record  had  not  been 
tampered  with,  or  whether  honestly  made, 
or  whether  any  accident  at  all  had  occurred, 
or  whether  there  was  any  record  of  any  other 
accident  on  that  day,  and  that  defendants,  did 
not  dare  to  bring  it  before  the  jury.  Counsel 
stated  that  the  reason  they  did  not  show  the 
record  to  the  jury  was  because  "the  records 
would  have  damned  them  and  you  know  it." 
Counsel  for  defendants  said: 

"I  object  to  that  as  highly  improper  for  him 
to  state  what  the  record  shows;  it  is  not  in 
evidence,  and  I  object  to  it;    It  is  not  proper." 

The  argument  was  directed  to  defendants' 
failure  to  produce  the  record.  In  arguhig  a 
case  to  the  jury  counsel  ought  not  to  be 
placed  in  a  straight  jacket  If  we  should  fol- 
low the  reasoning  contained  in  defendants' 
brief,  we  would  have  to  lay  down  such  a 
strict  rule  regarding  argument  that  average 
counsel  would  not  know  when  he  Is  violating 
the  same,  and  the  effectiveness  of  oral  argu- 
ment to  the  jury  would  be  greatly  interfered 
with,  if  not  wholly  destroyed.  Of  course, 
counsel  is  not  allowed  to  go  outside  of  the 
case  or  to  appeal  to  the  prejudice  of  the 
jury  or  infiame  their  minds,  but  as  it  is  stat- 
ed in  the  case  of  State  v.  Punshon,  133  Mo. 
44,  54,  84  S.  W.  25,  27: 
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"It  is  not  every  slight  indiscretion  committed 
by  counsel  during  the  trial  of  a  cause,  even 
when  human  life  is  at  stake,  that  will  justify 
a  reversal  of  a  judgment  of  conviction." 

See»  also.  State  v.  Brown,  191  Mo.  163,  174, 
175,  90  S.  W.  378;  State  v.  Miles,  199  Mo. 
630,  648,  98  S.  W.  26. 

[S]  The  trial  court  is  possessed  with  a  cer- 
tain discretion  in  reference  to  these  matters, 
and  we  cannot  say  that  this  discretion  was 
abused  when  counsel  was  permitted  to  refer 
to  defendants'  failure  to  produce  the  record. 
Levels  V.  Railroad,  196  Mo.  606.  623,  94  S.  W. 
275.  If  the  manner  in  which  counsel  treated 
the  subject  amounted  to  any  transgression 
whatever,  it  was  so  slight  as  not  to  satisfy 
us,  in  view  ot  the  ruling  of  the  trial  court, 
that  the  remarks  were  prejudicial  to  the  de- 
fendants and  had  influence  with,  the  jury  in 
arriving  at  their  verdict. 

[I]  Plaintiff  put  upon  the  stand  one  Kline, 
who  testified  that  the  accident  occurred  as 
plaintiff  claimed.  Counsel  for  the  defendants 
asked  this  witness  if  their  claim  agent  did 
not  come  to  see  him,  and  ask  him  for  a  state- 
ment as  to  how  the  accident  occurred,  and 
brought  out  the  fact  that  the  witness  refused 
to  give  a  statement.  Counsel  for  defendants 
asked  the  witness  if  Mr.  Frlck  did  not  ask 
him  to  tell  what  he  knew  about  it,  and  **if 
you  did  not  refuse  and  if  you  didn't  then  and 
there  at  that  time  and  place  say  to  him, 
'Frlck,  you  bring  around  a  little  jack  and  I 
will  fix  you  up'?"  The  witness  answered, 
"No,  sir."  It  seems  that  Mr.  Frlck  was  in 
the  courtroom  during  the  trial,  but  he  was 
not  placed  upon  the  stand  to  Impeach  plain- 
tiff in  reference  to  the  matter.  Counsel  for 
plaintiff  in  his  argument  referred  to  this  cir- 
cumstance, and  called  the  attention  of  the 
jury  to  the  fact  that  Frlck  had  not  been  put 
on  the  stand.  In  the  argument  counsel  for 
plaintiff  stated  that  defendants  asked  EQlne 
the  question,  ''Didn't  the  claim  agent  come 
out,  and  didn't  you  say,  'Give  me  some  jack ; 
I  won't  sign  it  if  you  say  no'?"  "Oh !  the  in- 
sinuation, the  innuendo,  is  more  damning  and 
more  dastardly  than  the  actual  accusation." 
This  line  of  argument  was  objected  to  as 
highly  prejudicial,  and  counsel  for  defend- 
ants asked  the  court  to  rebuke  counsel.  The 
court  sustahied  the  objection.  There  was  no 
harm  in  the  argument.  The  way  the  matter 
stood  it  constituted  nothing  but  an  inshiua- 
tlon  of  the  most  offensive  kind  on  the  part  of 
counsel  for  defendants  against  the  character 
of  the  witness,  and  was  left  with  the  jury  for 
what  Impression  it  might  make.  We  do  not 
think  that  counsel  for  plaintiff  was  required 
to  sit  mute  and  allow  the  matter  to  go  to  the 
Jury  without  calling  their  attention  to  It  in 
appropriate  language. 

[7]  Plaintiff  put  on  the  witness  stand, 
Mrs.  MoUie  Deming,  who  was  plaintiff's 
sister.  After  she  had  given  some  testimony 
the  court  took  a  recess.    Out  in  the  hall  ad- 


joining the  courtroom  a  Juryman  came  up 
and  shook  hands  with  Mrs.  Deming.  This  oc- 
currence was  reported  to  the  court  by  one  of 
defendants'  attorneys.  Mrs.  Deming  was 
questioned  in  regard  to  the  matter,  and  she 
stated  that  she  was  not  acquainted  with  any 
one  on  the  panel,  and  she  denied  that  she 
talked  with  any  member  of  the  jury.  She  did 
say  that  a  juryman  shook  hands  with  her, 
but  that  she  did  not  know  him.  She  said  he 
stuck  out  his  hand  to  her  and  smiled,  and 
she  shook  hands  with  him.  When  asked  if 
she  recognized  the  man  who  shook  hands  with 
her  as  a  man  she  had  seen  on  the  jury,  she 
stated:  "I  cannot  say  I  did.  I  saw  him  in 
the  room,  I  am  not  positive,  mister,  where." 
She  testified  that  he  did  not  say  anything 
about  the  case.  In  his  affidavit  the  juryman 
stated  that  he  passed  Mrs.  Deming  in  the 
hall  and  spoke  to  her,  shook  hands  and  greet- 
ed her.  He  stated  that  she  resembled  a  wo- 
man who  had  belonged  to  his  lodge  several 
years  ago,  and  "I  was  not  sure  but  that  it 
was  the  same  lady."  "I  did  not  say  a  word 
to  her  about  the  case,  and  she  did  not  say  a 
word  to  me.  There  was  no  more  than  two 
words  spoken.  I  merely  shook  hands  with 
her  and  passed  the  time  o£  the  day."  After 
Dr.  Skoog  had  testified  and  during  a  recess 
of  the  court,  defendants'  counsel  went  into 
the  toilet  and  reported  to  the  court  that  he 
heard  some  jurymen  discussing  the  case,  and 
that  one  of  the  Jurymen  remarked,  "That 
doctor  is  some  witness."  Another  stated, 
"Yes,  he  understands  a  man's  brain  all  right, 
and  that  testimony  is  going  a  long  way  in 
this  case."  The  other  one  replied,  "You  bet  it 
is."  The  record  does  not  show  that  this 
statement  of  counsel  was  made  under  oath. 
After  this  occurrence  the  court  again  admon- 
ished the  jury  about  talking  of  the  case  and 
making  up  their  minds.  During  the  trial 
plaintiff  was  carrying  a  bucket  for  some  pur- 
pose. He  went  into  the  courtroom  and  set  the 
bucket  down  under  a  bench  and  said,  appar- 
ently in  a  joking  way,  to  a  man  on  the  bench, 
"Don't  run  off  with  my  bucket"  Plaintiff 
testified  that  he  did  not  know  that  this  man 
was  a  member  of  the  jury,  that  he  did  not 
talk  to  him  about  the  case,  and  that  the  man 
made  no  reply.  A  motion  to  discharge  the 
jury  was  made  on  account  of  these  occur- 
rences, which  motion  was  overruled.  The 
matter  of  granting  a  new  trial  for  alleged 
misconduct  of  the  jury  Is  largely  in  the  discre- 
tion of  th^  trial  court  As  was  said  in  Dy- 
sart-Cook  Mule  Co.  v.  Reed  ft  Heckenlively, 
114  Mo.  App.  296,  loc.  cit  307,  89  S.  W.  591, 
594: 

"The  jurymen  are  under  his  eye  during  the 
progress  of  the  trial  and  their  demeanor  is  ob- 
served by  him,  hence  he  is  in  a  much  better 
position  to  arrive  at  a  correct  conclusion  in 
regard  to  their  alleged  misconduct  than  we  are, 
and,  I  repeat,  that  his  ruling  in  such  matters 
should  be  deferred  to  by  an  appellate  court  un- 
less it  substantially  appears  that  he  has  erred 


Digitized  by  LjOOQIC 


Mo.) 


WALTiER  V.  ROBERTSON  TRANSFER  CO. 
(S14  8.W.) 


in  finding  there  was  or  was  not  misconduct  on 
the  part  of  one  or  more  of  the  jurors." 

[•]  While  the  practice  of  a  litigant  or  his 
friends  becoming  too'  friendly  with  the  jury 
is  not  to  be  encouraged,  the  trial  court  found 
that  these  occurrences  did  not  affect  the  jury 
In  the  rendition  of  its  verdict.  We  cannot 
say  that  the  trial  court  abused  his  discretion 
in  reference  to  the  matter,  especially  In  view 
of  the  fact  that  the  evidence  shows  that  the 
case  was  not  mentioned  by  either  plalntifT 
or  his  sister  to  any  member  of  the  jury. 

[9]  The  point  Is  made  that  the  verdict  is 
excessive.  We  have  already  set  out  in  detail 
plaintiff's  injuries,  and  believe  that  a  verdict 
for  $6,000  is  not  excessive  under  the  circum- 
stances. A  point  is  made  in  reference  to  the 
weight  of  the  evidence.  But  this  point  is  so 
evidently  based  upon  the  mere  weight  of  the 
evidence  that  it  is  unnecessary  to  go  into  the 
matter.  The  weight  of  the  evidence  was  for 
the  court  and  jury. 

The  judgment  is  affirmed. 

All  concur. 


WALLER  V.  ROBERTSON  TRANSFER  CO. 
(No.  13231.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
May  26,  1919.) 

1.  Appbal  and  Ebbob  <8=»1*—  Jubisdiotion 
OP  Appelulte  Coubt  —  Compliance  with 
Statutoby  Conditions. 

Since  the  right  of  appeal  is  purely  statutory, 
appellate  court  acquires  no  jurisdiction  until 
the  statutory  conditions  have  been  substantially 
complied  with. 

2.  Appeal  and  Ebrob  <S=»367— Affidaviiv— 
Compliance  with  Statute. 

On  appeal  by  a  corporation,  affidavit  that 
corporation  believes  that  it  is  aggrieved  by  the 
judgment,  or  decision  of  the  court,  is  not  a 
compliance  with  Rev.  St  1909,  §  2040,  requir- 
ing affidavit  that  ''affiant  believes  that  the  ap- 
pellant is  aggrieved";  it  being  impossible  for 
affiant  to  know  what  tiie  corporation  believes  on 
the  subject 

3.  Appeal  and  Bbbob  ^=»761  —  Bbiefs  — 
Statement  of  Points— Compliance  with 
Statute. 

Brief  containing  a  long  list  of  authorities, 
but  no  points  so  as  to  give  court  any  idea  of 
the  legal  questions  involved  or  points  relied 
upon  or  complained  of  by  appellant,  is  not  a 
sufficient  compliance  with  Rev.  St  1909,  §  3941, 
.  and  Court  Rules  15  and  16  (169  S.  W.  xiii,  xiv), 
requiring  brief  to  contain  "points  and  authori- 
ties." 

Appeal  £rom  Circuit  Court,  Jackson  Coun- 
ty; Daniel  E.  Bird,  Judge. 
''Not  to  be  officially  published." 

Action    by    Marvin    Waller    against    tbe 
Robertson  Transfer  Company.    Judgment  for 
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plaintiff,  and  defendant  appeals, 
to  dismiss  appeal.    Dismissed. 

John  C.  Steams,  of  Kansas  City,  for  ap- 
pellant. 

Atwood,  Wickersham,  Hill  &  Popham,  of 
Kansas  City,  for  respondent. 

PER  CURIAM.  Plaintiff  sought  damages 
on  account  of  being  Injured  in  a  runaway  of 
defendant's  team  which  plaintiff  was  em- 
ployed to  drive.  The  charge  is  that  the  team 
was  dangerous,  fractious,  and  unruly,  and 
that  the  defendant  negligently  failed  to  fur- 
nish plaintiff  with  reasonably  safe  bits  and 
harness  wherewith  to  control  said  team,  but 
furnished  him  with  insufficient  and  defective 
harness  and  bits  which  were  not  reasonably 
safe,  and  negligei^tly  assured  plaintiff  that 
said  team  was  entirely  safe  and  that  the  bits 
and  harness  were  safe  for  him  to  use  until 
others  were  supplied.  A  judgment  was  ob- 
tained, from  which  an  appeal  was  attempted 
to  be  taken.  And  the  first  thing  to  confront 
us  is  respondent's  motion  to  dismiss  the  ap- 
peal because  of  the  insufficiency  of  the  affi- 
davit. 

[1]  The  right  of  appeal  is  purely  statutory, 
and,  being  so,  the  statutory  conditions  on 
which  it  is  allowed  must  be  at  least  substan- 
tially complied  with,  else  the  appellate  court 
acquires  no  jurisdiction.  State  ex  rel.  v. 
Woodson,  128  Mo.  497,  515,  31  S.  W.  105; 
Arkansas,  etc.,  R.  Co.  v.  Powell,  104  Mo.  App. 
362,  80  S.  W.  336;  O'Bannon  v.  St.  Louis, 
etc.,  R.  Co.,  106  Mo.  App.  316,  320,  80  S.  W. 
321. 

[2]  Section  2040,  R.  S.  1909,  prescribing  the 
conditions  on  which  an  appeal  may  be  allow- 
ed, provides  that  no  appeal  shall  be  allowed 
unless  the  appellant  or  his  agent  shall  file  in 
the  court  his  affidavit  stating  that  such  ap^ 
peal  is  not  made  for  vexation  or  delay,  but 
"because  the  affiant  believes  that  the  appel- 
lant is  aggrieved  by  the  judgment  or  decision 
of  the  court."  The  affidavit  for  appeal  in  the 
case  at  bar  nowhere  says  what  the  affiant 
believes  about  the  matter,  nor  is  it  possible 
for  the  affiant  to  know  what  the  defendant 
corporation  believes  on  that  subject.  The 
affidavit  does  not  deviate  from  the  statute 
through  a  mere  clerical  error  or  inadvertent 
use  of  certain  words  when  others  were  in- 
tended, but  shows  on  its  face  that  the  devia- 
tion was  substantial  and  that  the  words  used 
were  chosen  and  intended  to  be  used  as  they 
were.  The  affidavit  is  not  a  compliance  with 
the  statute.  Schnabel  v.  Thomas,  92  Mo. 
App.  180;  Thomas  v.  Missouri  Town  Mut. 
Fire  Ins.  Co.,  89  Mo.  App.  12;  United  Iron 
Works  Co.  V.  Sand  Ridge,  etc.,  Co.,  126  Mo. 
App.  238,  102  S,  W.  1104. 

[3]  Appellant's  brief  does  not  comply  with 
the  statute  or  our  rules.  Section  3941  re- 
quires the  brief  to  contain  the  "points  and 
authorities"  relied  upon  by  appellant,  and  so 
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do  our  rules  15  and  16  (169  S.  W.  xUl,  xIt). 
The  brief  In  this  case  contains  a  long  list  of 
authorities,  but  no  points  are  stated  so  as  to 
give  the  court  any  idea  of  what  are  the  legal 
questions  involved  or  the  points  relied  upon 
or  complained  of  by  appellant. 
The  appeal  must  be,  and  is,  dismissed. 


LEAPARD  v.  KANSAS  CITY  RYS.  00. 
(No.  13261.) 

(Kansas    City    Court    of    Appeals.      Missouri 

May  5,   1919.     On   Motion  for  Rehearing, 

May  26,  1919.) 

Street  Railboads  ^=>99j(14)— Contmbutobt 
Negliqence  of  Occupant  of  Automobile. 
Where  an  automobile  driver,  seeing  a  street 
car  approaching,  slowed  up  and  proceeded  to 
cross,  and  did  not  look  again  until  upon  the 
tracks,  when  he  stopped  and  attempted  to  back, 
plaintiff,  a  passenger  in  the  automobile,  though 
not  chargeable  with  the  driver's  negligence, 
could  not  recover  for  injuries  in  the  collision, 
where  she  knew  they  were  approaching  the 
tracks  and  could  have  seen  the  car  if  she  had 
looked,  but  made  no  attempt  to  warn  the  driver 
or  to  object  to  his  crossing  the  tracks. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  William  O.  Thomas,  Judge. 
"Not  to  be  offldaUy  published." 

Action  by  Elizabeth  Leapard  against  the 
Kansas  City  Railways  Company.  From 
Judgment  for  plaintilT,  defendant  appeals. 
Reversed. 

Richard  J.  Higglns,  of  Kansas  City,  Kan., 
and  Clias.  L.  Carr  and  Roscoe  P.  Conkling, 
both  of  Kansas  City,  Mo.,  for  appellant. 

Griffin  &  Orr,  of  Kansas  C^ty,  Mo.,  for  re- 
spondent. 

ELLISON,  P.  J.  PlalntlfTs  action  was  In- 
stituted to  recover  damages  alleged  to  have 
resulted  to  her  through  the  negligence  of 
defendant's  servants  in  operating  its  street 
cars  In  Kansas  City.  She  recovered  judg- 
ment in  the  trial  court. 

It  appears  that  defendant's  track  runs 
east  and  west  along  Thirty-First  street,  and 
that  plaintiflP  was  riding  in  an  automobile 
at  the  invitation  of  one  Lane.  She  was  sit- 
ting on  the  front  seat  with  him.  He  was 
driving  south  on  Monroe  street.  He  testified 
that  as  they  approached  Thirty-First  street 
they  were  traveling  at  the  rate  of  about  12 
miles  per  hour;  that  when  they  got  to  the 
north  line  of  the  street,  which  was  about 
32%  feet  from  the  railway  track,  he  looked  to 
the  east  and  saw  a  car  267  feet  away,  com- 
ing west  He  checked  his  speed  to  the  rate 
of  5  or  6  miles  an  hour  and  proceeded  to 
cross  the  street.    He  did  not  look  again  un- 


til he  got  14  or  18  inches  over  the  north  rail 
of  the  track.  He  then  looked,  and,  seeing  the 
car  was  coming  rapidly,  stopped  and  attempt- 
ed to  back  off  the  track,  when  the  collision 
occurred,  throwing  plaintiff  out  and  injuring 
her. 

Plaintiff  herself  testified  that  she  knew  the 
streets  in  that  vicinity  well  and  that  the  car 
tracks  were  on  TTiirty-First  street,  that  she 
knew  they  were  approaching  that  street,  and 
that  as  they  approached  there  was  nothing 
to  obstruct  her  view,  and  she  could  have  seen 
the  street  car  coming  if  she  had  looked.  She 
did  not  warn  Lane,  or  object  to  his  attempt 
to  cross  the  track,  because  she  had  been  with 
him  before  over  the  same  route,  and  "I  never 
gave  it  a  thought,"  and  "relied  Implicitly  on 
Lane,"  and  that  she  "took  no  precautions  to 
see  for  herself  if  a  street  car  was  coming," 
and  that  she  "did  not  notice  the  car  until 
Lane  called  her  attention  to  it,"  at  which 
time  we  have  seen  the  automobile  had  crossed 
the  north  rail  about  14  or  18  inches  onto  the 
track. 

It  Is  manifest  that  plaintiff  was  guilty  of 
contributory  negligence,  and  that  defendant's 
demurrer  to  the  evidence  should  have  been 
sustained.  The  rule  of  imputable  negligence 
does  not  obtain  in  this  state.  Becke  v.  Rail- 
road, 102  Mo.  544,  13  S.  W.  1053,  9  L.  R.  A. 
157;  Sluder  v.  Transit  Co.,  189  Mo.  107,  139, 
88  S.  W.  648,  6  L.  R.  A.  (N.  S.)  186.  It  was 
not  allowed  in^  cases  involving  injuries  to 
infants  (Neff  v.  City  of  Cameron,  213  Mo. 
350.  362, 11  S.  W.  1139, 18  L.  Hi  A.  [N.  S.]  320, 
127  Am.  St.  Rep.  606 ;  Profit  v.  Railroad,  91 
Mo.  App.  3G9,  373-377),  nor  to  a  married  w^o- 
man  in  company  with  her  husband  (Munger 
V.  City  of  Sedalia,  66  Mo.  App.  629).  Yet, 
while  that  Is  true,  the  guest  has  a  duty  to 
perform  by  looking  out  for  himself.  In 
Marsh  v.  Railroad,  104  Mo.  App.  577,  587,  78 
S.  W.  284,  we  approved  this  statement  of  the 
law  from  3  Elliott  on  Railroads,  §  1174: 

"The  plaintiff  cannot  rightfully  omit  to  use 
care  in  blind  dependence  upon  another,  but 
must  use  care  proportionate  to  the  danger  of 
which  the  facts  convey  knowledge.** 

In  support  of  that  statement  we  cited 
Township  V.  Anderson,  114  Pa.  643,  8  Atl. 
379,  GO  Am.  Rep.  367;  Bricknell  v.  Railroad. 
120  N.  Y.  290,  24  N.  E.  449,  17  Am.  St.  Rep. 
648;  Miller  v.  Railroad,  128  Ihd.  97,  27  N.  E. 
339,  25  Am.  St.  Rep.  416 ;  Dean  v.  Railroad, 
129  Pa.  514,  18  Atl.  718.  6  L.  R.  A.  143,  15 
Am.  St  Rep.  733.  Since  our  decision  in  the 
Marsh  Case  the  question  was  considered  by 
the  St.  Louis  Court  of  Appeals  in  Fechley  v. 
Traction  Co.,  119  Mo.  App.  358,  367,  96  S.  W. 
421,  and  by  this  court  in  Burton  v.  Pryor 
198  S.  W.  1117,  and  that  view  adopted. 

Plaintiff  seeks  to  avoid  the  force  of  the 
law,  as  applied  to  her  own  repeated  statcv 
ments   in    testimony,    by   laying  down    the 


^cdFor  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indakw 


Digitized  by  LjOOQIC 


How) 


KANSAS  CITY  v.  SELT>S-PLOTO  SHOWS  CX). 
(S14  aw.) 


269 


premise  that  Lane  could  not  be  snid  to  be 
£;uilty  of  contrlbntory  nejcUsence,  as  a  matter 
of  lam,  when  he  attempted  to  cross  the  track 
as  above  described,  and  that,  if  she  had  look- 
edt  she  would  only  have  seen  what  L/ane  saw, 
SDd  would  only  have  acted  as  he  acted,  and 
therefore  she  could  not  be  said  to  be  guilty 
of  contributory  negligence  as  a  matter  of 
law.  This  is  a  singular  deduction.  It  by 
no  means  follows  that  plaintiff,  as  a  reason- 
able woman,  would  have  taken  the  hazard 
that  Lane  did.  We  have  no  right  to  assume 
that,  U  she  had  had  Lane's  knowledge,  she 
would  have  adopted  what  may  be  said  to  be 
his  reckless  conclusion.  As  was  said  in 
Township  V.  Anderson,  supra,  114  Pa.  647,  8 
Atl.  381,  60  Am.  Rep.  367,  she  should  have 
looked  and  requested  Lane  to  stop  before 
going  onto  the  track  or  she  should  have  asked 
to  be  let  out.  On  the  contrary,  she  voluntari- 
ly refrained  from  looking,  and  "made  no  ob- 
jection to  crossing";  she  "willingly  joined 
*  *  *  in  testing  the  danger,  and  she  is 
responsible  for  the  consequences  of  her  own 
act."  In  Brlcknell  v.  Railroad,  supra,  120 
N.  Y,  203,  294,  24  N.  B.  449,  17  Am.  St.  Rep. 
648,  and  Miller  v.  Railroad,  supra,  128  Ind. 
100,  27  N.  E.  339,  25  Am.  St.  Rep.  416,  it  is 
said  that  one  in  plaintiff's  position  must  look 
out  for  herself. 

The  judgment  has  no  support  in  law,  and 
is  reversed. 

All  concur. 

On  Motion  for  Rehearing. 

PER  CURIAM.  Plaintiff  has  filed  a  mo- 
tion for  rehearing,  in  which  it  appears  she 
fears  that  we  have  stated  a  rule  which  will 
require  a  passenger  in  charge  of  a  carrier  to 
look  out  for  himself  at  highway  crossings 
without  placing  any  dependence  on  the  car- 
rier. So  she  seems  to  think  that  we  have 
required  guests  riding  in  the  rear  seat  of  an 
automobile,  surrounded  by  curtains,  to  as- 
sume the  duty  of  directing  its  operation. 
We  have  given  no  excuse  for  such  appre- 
hensions. She  was  not  a  passenger  with  a 
common  carrier;  nor  was  she  riding  on  the 
back  seat  of  an  automobile  with  no  oppor- 
tonity.  to  see.  She  was  in  a  private  vehicle, 
on  the  front  seat,  beside  the  driver,  at  his 
invitation.  There. was  nothing  to  obstruct 
her  view.  He  did  not  (nor  neither  did  she) 
discharge  his  entire  duty  when  he  looked  as 
he  crossed  the  line  of  the  street.  He  should 
have  looked  before  entering  on  the  track. 
Murray  v.  St  Louis  Transit  Co.,  176  Mo.  183, 
100,  75  S.  W.  611 ;  Ross  v.  Railroad,  113  Mo. 
App.  600,  604,  88  S.  W.  144,  145.  In  the  lat- 
ter case  it  is  said  that  one  in  a  vehicle 
should  not  content  himself  with  "a  last  look 
when  entering  into  the  sphere  of  danger  and 
then  blunder  on."  In  Burke  v.  Traction  Co., 
198  Pa.  497,  499,  48  Atl.  470,  a  case  in  some 


respects  like  this,  it  is  said  that  It  Is  the  duty 
of  a  driver  to  look  when  approaching  a  car 
track,. and  that  "this  duty  is  not  performed 
by  looking  when  first  entering  on  the  street, 
but  continues  until  the  track  is  reached." 
The  motion  should  be  overruled. 


KANSAS  CITY  v.  SELLS-FT.OTO  SHOWS 
CO.     (No.  13281.) 

(Kansas  City  Court  of  Appeals.    Missouri, 
May  26,  1919.) 

1.  Municipal  Corpobations  «=>639(1)  - 
Violation  op  City  Obdinance  —  Supfi- 

CIENCT  OF  InPOBMATION. 

Information  charging  viola tiog  of  dty  ordi-. 
nanoe  wbich  omits  the  very  gist  of  the  action 
is  fatally  defective,  notwithstanding  that  same 
strictness  is  not  required  for  violation  of  city 
ordinance  as  is  in  a  criminal  case. 

2.  Municipal  Cobpobatlons  <@=>639(1)  — 
Violation  op  City  Obdinanob  —  Exhibi- 
tion op  Cibcus— Sufficiency  op  Inpobma- 

TION. 

Information  charging  that  defendant  ex- 
hibited a  circus  within  city  limits  charging  ad- 
mission fee  of  50  cents  "without  first  having 
folly  paid  the  license  fee  required  hy  subdivi- 
sion A  of  section  1/'  etc.,  held  insufficient  to 
charge  violation  of  city  ordinance  requiring  cir- 
cus charging  such  admission  price  to  secure 
certain  license;  the  gist  of  the  prosecution  be- 
ing the  failure  to  secure  license,  and  not  the 
failure  to  pay  debt  due  on  license  fee. 

3.  Municipal  Cobpobations  «=»639(1)  ■— 
Violation  op  City  Obdinance— Fatal  De- 
fect—Amendment APTEB  Judgment— Stat- 
utes. 

The  failure  of  information  charging  viola- 
tion of  city  ordinance  to  state  the  very  gist  of 
the  action  is  a  fatal  defect  that  can  be  taken 
advantage  of  at  any  time,  and  cannot  be  cured 
subsequent  to  rendition  of  judgment  by  a  stat- 
ute or  amendment. 

4.  Cbiminal  Law  «=»304(12)  —  Evidence 
—Judicial  Notice. 

CJourts  do  not  take  judicial  notice  of  city 
ordinances. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; R.  S.  Latshaw,  Judgi^. 

The  Sells-Floto  Shows  Company  was  prose- 
cuted by  Kansas  City  for  violation  of  city 
ordinance,  was  found  guilty  by  jury,  and, 
from  order  sustaining  its  motion  for  a  new 
trial,  the  City  appeals.    Affirmed. 

A.  F.  Smith,  E.  M.  Harber,  and  B.  N. 
Mosman,  all  of  Kansas  City,  for  appellant. 

Frank  M.  Lowe^  of  Kansas  City,  for  re- 
spondent 

TRIMBLE,  J.  The  plaintiff  city  instituted 
a  prosecution  against  defendant  in  the  mu- 
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nidpal  court  for  a  violation  of  a  city  ordi- 
nance in  relation  to  the  licensing  of  drcuses. 
The  summons  which  was  issued  and  served 
on  defendant  described  it  as  "the  Sells-Floto 
Shows  Company,  a  corporation/'  though  the 
information  did  not  say  whether  defendant 
was  a  corporation  or  not  The  defendant  en- 
tered its  appearance  in  the  municipal  court, 
signed  a  recognizance,  appeared  by  counsel 
on  that  day,  pleaded  not  guilty,  was  fined. 
$500,  and  appealed  to  the  criminal  court  of 
Jackson  county  where  defendant  took  a 
change  of  venue  from  division  1  to  division 
2  thereof. 

Thereupon  defendant,  describing  itself  as 
"the  Sells-E^oto  Shows  Company,  a  Colorado 
corporation,"  filed  a  plea  in  abaterpent  on  the 
ground  that  the  corporation  was  "no  longer 
in  existence  as  a  circus,  the  same  having 
been  sold  under  a  chattel  mortgage."  This 
plea  was  overruled. 

A  trial  by  Jury  was  had,  the  defendant 
objecting  to  the  introduction  of  any  testi- 
mony on  the  ground  of  the  insufficiency  of 
the  information,  and  at  the  close  of  all  the 
evidence  the  defendant  demurred,  but  was 
overruled.  The  case  was  submitted  to  the 
jury,  which  returned  a  verdict  of  guilty,  as- 
sessing a  fine  of  $250.  Defendant's  motion 
for  a  new  trial  was  sustained  "on  the  ground 
that  the  court  erred  in  not  sustaining  de- 
fendant's demurrer,  and  fbr  the  reason  that 
the  information  was  invalid  and  of  no  force 
and  effect."  From  the  order  sustaining  the 
motion  for  new  trial,  the  city  has  appealed. 

Kansas  City  has  an  ordinance  which  re- 
quires every  person,  copartnership,  associa- 
tion, or  corporation,  before  exhibiting  in  the 
city  any  drcus,  trained  animal'  show,  menag- 
erie, Wild  West  show,  or  any  combination 
of  them,  to  obtain  a  license  authorizing  the 
exhibition  thereof.  This  ordinance,  in  sub- 
division A  of  section  1,  fixed  the  license 
charge  at  $400  for  the  first  day  and  $100  for 
each  succeeding  day  for  all  circuses  "where 
the  general  admission  fee  charged  for 
adult's,  exclusive  of  reserved  seats,  is  fifty 
cents."  By  subdivision  B  of  said  section  the 
license  charge  was  fixed  at  $175  for  the  first 
day  and  $75  for  each  succeeding  day  for  all 
shows  "where  the  general  admission  fee 
charged  for  adults,  exclusive  of  reserved 
seats,  is  less  than  fifty  cents,  and  the  seat- 
ing capacity  of  such  show  is  more  than  five 
thousand."  Section  7  of  said  ordinance  pro- 
vided a  fine  of  not  less  than  $1  nor  more 
than  $500  for  violation  of  the  ordinance. 

It  seems  that  in  the  middle  of  June  the 
defendant's  advance  agent  obtained  and 
paid  for  a  license  for  a  show  charging  25 
cents  general  admission  for  adults,  the  ex- 
hibition to  be  given  July  4  and  5,  1915,  and 
paid  therefor  the  amount  required  of  a  show 
charging  such  admission  fee,  to  wit,  $175  for 
the  first  and  $75  for  the  second  day,  or  $250 
In  all.    At  that  time,  and  until  the  show  reach- 


ed Kansas  City  on  July  3d,  it  was  charg- 
ing 25  cents  general  admission,  but  when 
it  got  to  Kansas  City  the  price  of  geaeral 
admission  was  raised  to  50  cents  for  adults, 
and  this  was  charged  for  the  two  days  the 
show  was  exhibited.  So  that  what  defendant 
did  was  to  exhibit  a  50-cent  show  under  a 
license  for  a  25-cent  one.  In  other  words, 
the  defendant  exhibited  a  show  charging  50 
cents  general  admission  without  any  license 
for  that  kind  of  a  show. 

The  information  charged  that  the  defend- 
ant, on  or  about  the  3d  and  4th  days  of  July, 
1915,  within  the  proper  corporate  and  terri- 
torial limits,  ','did  then  and  there  unlawfully 
exhibit  a  circus  where  the  general  admis- 
sion fee  charged  for  adults,  exclusive  of  re- 
serve seats,  was  50  cents,  without  first  hav- 
ing fully  paid  the  license  fee  required  by 
subdivision  A  of  section  1,"  etc. 

The  offense  created  by  the  city  ordinance 
in  relation  to  the  licensing  of  'shows  and  cir- 
cuses is. the  exhibition  thereof  without  a 
license.  It  is  the  exhibition  without  a 
license  that  incurs  the  penalty,  and  is  the  of- 
fense the  ordinance  is  aimed  at.  Now  if  a 
show  calling  for  one  kind  of  a  license  exhib- 
its under  a  license  which  does  not  apply  to 
it,  it  is  the  same  as  if  the  exhibitor  had  no 
license  at  all;  just  as  much  so  as  if  a  dram- 
shop keeper  should  undertake  to  keep  a 
dramshop  under  a  grocer's  or  billiard  table 
license.  But  the  information  herein  does 
not  charge  that  the  exhibitor  had  no  license. 
On  the  contrary,  the  implication  arising 
from  the  language  of  the  information  is  that 
a  license  of  the  proper  kind  had  been  ob- 
tained and  issued  and  was  partly  paid  for, 
but  that  there  was  a  balance  yet  due  the 
dty.  The  prosecution,  however,  is  not  a 
proceeding  to  recover  the  balance  of  a  debt 
due  on  the  license  fee ;,  it  is  seeking  to  im- 
pose a  fine  as  a  penalty  for  violating  the 
ordinance. 

[1-3]  It  is  no  doubt  true  that  the  same 
strictness  is  not  required  in  a  prosecution 
under  a  city  ordinance  as  in  a  criminal  case, 
since  the  former  is  in  the  nature  of  a  civil 
action.  But  this  does  not  mean  that  an  im- 
perfection which  omits  the  very  gist  of  the 
action  can  be  overlooked.  Lacrosse  Lumber 
Co.  V.  Chicago  &  Alton  R.  Co.,  197  Mo.  App. 
546,  551,  196  S.  W.  1015.  And  unquestion- 
ably the  gist  of  the  offense  aimed  at  by  the 
ordinance  is  the  exhibiting  of  the  show  with- 
out the  proper  license,  even  if  the  ordinance 
does  say,  in  specifying  the  amount  of  the 
licenses,  that  the  exhibitor  shall  pay  the  fees 
for  the  different  licenses  required.  It  is 
not  the  failure  to  pay  for  the  license  that 
brings  down  the  penalty,  but  the  exhibition 
without  the  license.  The  information  cer- 
tainly dues  not  state  that  an  exhibition  was 
given  without  a  license,  but  rather  implies 
that   the  license  was  issued,  and  for  this 
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reason  It  falls  to  state  any  cause  of  action. 
This  is  a  defect  that  can  be  taken  advantage 
of  at  any  time,  and  no  statute  or  subsequent 
amendment  can  aid  the  Judgment.  Marx, 
etc..  Clothing  Co.  ▼.  Watson,  168  Mo.  133, 
143,  67  S.  W.  396,  66  L.  R.  A.  951,  90  Am.  St. 
Rep.  440;  BatesAn  t.  Clark,  37  Mo.  81,  84; 
Lacrosse  Lumber  Co.  v.  Chicago  &  Alton  R. 
Co.,  supra. 

[4]  It  is  urged  that  even  If  the  informa- 
tion is  defective  the  court  should  permit  its 
amendment  under  the  proYisions  of  an  ordi- 
nance of  the  city  alleged  to  authorize  such 
procedure.  There  was  no  request  to  the 
trial  court  anywhere  to  be  allowed  to  amend, 
and  there  is  no  ordinance  anywhere  in  the 
record  authorizing  an  amendment  after  ver- 
dict. The  courts  do  not  take  Judicial  notice 
of  city  ordinances..  St.  Louis  v.  Roche,  128 
Mo.  541,  544,  31  S.  W.  915.  Hence,  even  if 
a  city  ordinance  could  be  regarded  as  au- 
thorizing us  to  convict  the  trial  court  of  error 
notwithstanding  no  opportunity  was  given  it 
to  correct  its  own  errors,  still  we  cannot  ex- 
amine such  ordinance  since  it  is  not  in  the 
record.  Our  view  that  the  information  com- 
pletely fails  to  state  any  cause  of  action 
leads  to  an  affirmance  of  the  trial  court's 
Judgment,  and  makes  it  unnecessary  for  us 
to  pass  upon  the  other  questions  raised, 
among  which  is  whether  the  ordinance  on 
which  the  prosecution  is  based  is  void  as 
being  unreasonable  and  oppressive. 

The  Judgment  is  affirmed. 

All  concur. 


DEMING  V.  ALPINE  ICE  CO.     (No.  13162.) 

(Kansas  City  Court  of  Appeals.     Ifissouri. 
May  5,  1919.) 

1.  Master  and  Servant  <s=»276(8)— Injuries 
TO  Servant— Sufficiency  of  Evidence. 

In  an  action  for  injuries  to  a  servant  claim- 
ed to  have  been  caused  by  falling  from  a  defec- 
tive platform,  evidence  of  the  circumstances 
existing  when  plaintiff  was  found  after  the  ac- 
cident held  not  to  show  that  his  claim  was  con- 
trary to  physical  laws. 

2.  Witnesses  <8=»270(3)— Cross- Examination 
— Materiauty  of  Statement. 

A  witness  who  had  testified  merely  as  to 
the  circumstances  under  which  plaintiff  was 
found  cannot  be  cross-examined  as  to  state- 
ments concerning  his  idea  of  the  cause  of  the 
injury,  since,  even  if  he  bad  testified  as  to 
such  idea,  it  would  have  been  immaterial. 

8.  Master  and  Servant  «=>291(4)— Injuries 

to  Servant— Instructions— Applicabilitt 

TO  Issues. 

Where  plaintiff  alleged  that  the  platform 

from  which  he  fell  was  insufficiently  lighted, 

defectively  constructed,    of  insufficient   width, 

without  barriers  and  about  two  feet  below  the 

door  through  which  he  came,  and  there  was  evi- 


dence to  support  the  allegations,  an  instruc- 
tion predicating  verdict  for  plaintiff  on  a  finding 
of  negligence  in  constructing  the  phitform 
lower  than  the  door  and  without  barriers, 
among  other  things,  was  not  outside  the  issues. 

4.  Triai.  o=»191(10)— Instruction— Assump- 
tion OF  Facts. 

An  instruction  predicating  verdict  for  plain- 
tiff on  a  finding  that  the  negligence,  if  any,  in 
construction  of  a  platform  consisted  in  cer- 
tain defects,  was  not  erroneous  as  assuming  as 
a  fact  the  existence  of  those  defects. 

5.  Master  and  Servant  «e»291(13)— Injury 
TO  Servant— Instruction— Modification- 
Cause  OF  Injury. 

Where  plaintiff  alleged  and  offered  evidence 
to  show  that  failure  to  construct  barriers 
around  the  platform  from  which  he  fell  was 
negligence  contributing  to  his  injury,  the  court 
properly  modified  defendant's  requested  instruc- 
tion denying  recovery  on  the  ground  of  failure 
to  construct  barriers  by  adding  "unless  you  fur- 
ther believe  the  absence  of  barriers  was  the 
proximate  cause  of  the  injury." 

Appeal  from  Clrcait  C!oart,  Jackson  Coun- 
ty ;   Daniel  B.  Bird,  Judge. 
"Not  to  be  officially  published." 

Action  by  A.  W.  Deming  against  the  Al- 
pine Ice  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Sherman  &  Landon,  of  Kansas  City,  for 
appellant 

F.  M.  Lowe  and  Ira  B.  Burns,  both  of  Kan- 
sas City,  for  respondent. 

BLAND,  J.  This  is  an  action  for  damages 
for  personal  injuries.  Plaintiit  recovered  a 
verdict  and  judgment  in  the  sum  of  |6,000, 
and  defendant  has  appealed. 

[1]  Defendant's  first  point  is  that  its  de- 
murrer to  the  evidence  should  have  been  sus- 
tained; it  being' contended  that  the  way  in 
which  the  accident  is  claimed  to  have  oc- 
curred is  contrary  to  physical  laws. 

Taking  the  evidence  in  its  most  favorable 
light  to  plaintiff,  it  shows  that  on  the  night 
of  February  14  and  16,  1917,  plaintiff  was 
in  the  employ  of  the  defendant,  which  op- 
erated an  ice  plant  in  North  Kansas  City, 
Mo.  Defendant  was  constructing  and  had 
about  cmnpleted  a  large  storage  house  to  the 
south  of  its  old  plant  A  door  led  from  the 
old  storage  house  into  the  new  one.  On  the 
evening  of  February  14,  1017,  defendant's 
vice  principal  instructed  plaintiff  that — 

'There  is  orders  left  here  that  you  was  to 
go  down  to  the  new  storage  room  and  fire  up 
these  salamanders." 

It  appears  that  the  salamanders  were 
small  open  vessels  in  which  were  built  char- 
coal fires  to  dry  out  the  plastering  in  the 
new  storage  house. 

About  3  a.  m.  on  the  morning  of  February 
15,  1917,  plaintiff  started  into  the  new  stor- 
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age  house  to  fire  up  the  salamanders.  The 
means  of  Ingress  and  egress  to  the  new  stor- 
age house  was  through  said  door  connecting 
the  old  storage  house  with  the  new  one. 
Immediately  in  front  of  this  door  in  the  ne^ 
storage  house  was  an  elevator  shaft  which 
had  a  platform  constructed  in  it  about  26 
to  30  inches  below  the  sill  of  the  door.  This 
platform  was  6  feet  long  and  3  feet  wide, 
the  length  being  north  and  south,  and  the 
width  east  and  west.  It  consisted  of  sever- 
al 2x8  boards  laid  loosely  lengthwise  of  the 
platform.  These  boards  were  so  loose  that 
they  rattled  when  stepped  upon.  The  ends 
of  the  boards  rested  upon  2x6  or  2x8  supports 
nailed  to  uprights  at  the  comers.  These 
were  the  only  supports  under  the  platform. 
The  platform  was  about.  12  feet  above  the 
floor  of  the  new  storage  house  and  extended 
a  greater  width  than  the  door  leading  into 
the  same.  Below  the  platform  the  shaft 
had  been  boarded  up  on  the  east  side,  but 
was  open  on  the  other  three  sides  and  on  all 
four  cddes  above  the  platform.  The  floor  of 
the  new  storage  house  below  the  platform 
was  made  of  concrete.  Plaintiff  had  never 
before  been  in  the  new  storage  house.  At 
the  time  of  the  accident  the  new  storage 
house  was  not  lighted,  but  plaintiff  carried 
a  lantern.  Plaintiff  stated  that  he  supposed 
that  there  was  an  elevator  shaft  present, 
and  that  when  he  opened  the  door  into  the 
new  storage  house  he  saw,  with  the  aid  of 
his  lantern,  that  there  was  a  platform  pres- 
ent, and  "I  thought  everything  was  regular 
and  I  stepped  in" ;  that  he  stepped  first  with 
his  right  foot,  and  Instantly  the  board  on 
which  he  had  placed  that  foot  gave  way, 
and  the  last  that  plaintiff  remembered  was 
that  he  started  to  fall  forward,  headfirst. 
He  knew  nothing  more  until  two  weeks  aft- 
erwards, when  he  was  in  a  hospital. 

Plaintiff  testified  that  he  heard  no  board 
break.  It  is  plaintiff's  theory  that  the  board 
slipped  or  tipped  up.  Plaintiff  was  found 
a  few  hours  after  the  accident  from  80  to 
100  feet  northeast  of  the  platform,  with  a 
laceration,  about  an  inch  long  and  somewhat 
irregular,  in  front  and  about  an  inch  and  a 
half  above  his  ear  on  the  right  side  of  the 
head.  His  skull  was  fractured.  The  lan- 
tern was  found  about  7  feet  southwest  of  the 
corner  of  the  platform,  and  a  hammer  was 
found  **nearly  right  under  the  platform, 
about  3  feet  from  the  elevator  shaft,"  in  a 
southwesterly  direction  therefrom.  Plain- 
tiff's pocketbook,  knife,  and  keys  were  found 
on  the  floor  "over  there  where  he  was." 
There  was  a  board  about  6  feet  long,  and 
similar  to  the  ones  in  the  platform,  lying 
on  the  floor  to  the  south  of  the  elevator  shaft. 
How  far  this  board  was  from  the  elevator 
shaft  the  evidence  does  not  disclose.  One 
witness  testified:  "Well,  it  was  right  out 
from  the  platform,  right  down  from  the 
platform."  "It  was  almost  in  front  of  the 
platform."  No  broken   boards   were  found, 


and  no  supports  holding  the  platform  had 
given  way  or  were  broken.  An  examination 
of  the  platform  on  the  morning  after  the 
Injury  showed  that  there  was  a  vacant  space 
in  the  platform  about  8  or  10  inches  in  width 
extending  the  entire  length  of  the  platform, 
and  that  this  opening  waer  immediately  in 
front  of  the  door.  A  witness  who  had  ex- 
amined the  platform  after  the  accident  said; 
"It  looked  like  a  board  had  dropped  out" 

Defendant's  contention  that  the  way  in 
which  plaintiff  claimed  that  the  accident  hap- 
pened is  contrary  to  physical  laws  is  based 
upon  the  fact  that  plaintiff  was  found  80 
to  100  feet  southeast  of  the  platform;  that 
his  lantern  was  7  feet  southwest  from  the 
platform;  that  plaintiff's  pocketbook,  knife, 
and  keys  were  lying  on  the  floor  very  near 
where  plaintiff  was  found;  and  that  the 
board  which  is  claimed  gave  way  with  plain- 
tiff's weight  was  not  found  immediately  un- 
der the  platform,  but  to  the  south  thereof. 
Defendant  has  not  advanced  any  theory  as 
to  how  plaintiff  could  have  been  injured  in 
any  way  other  than  that  in  which  hfe  claim- 
ed he  was,  but  there  seems  to  be  some  inti- 
mation that  he  might  have  been  slugged 
while  in  the  basement  of  the  building. 

We  see  nothing  against  physical  laws  in 
the  way  plaintiff  claimed  he  was  hurt 
lliere  was  no  expert  medical  testimony  on 
the  point  as  to  whether  an  unconscious  man 
might  not  dr^g  himself  or  walk  80  to  100 
feet  after  having  received  a  blow  on  the  head, 
but  common  experience  tells  us  that  such  a 
circumstance  might  not  only  happen,  but 
persons  have  been  known  to  walk  for  miles 
in  an  unconscious  condition  after  rec^ving 
such  a  blow.  And  we  can  see  nothing  un- 
natural in  the  fact  that  plaintiff  was  found 
so  far  from  the  platform.  The  fact  that 
his  pocketbook,  knife,  and  keys  were  lying 
on  the  floor  near  where  he  was  found  is  not 
an  unnatural  circumstance.  Plaintiff  in  an 
unconscious  condition  may  have  dragged  him- 
self the  distance  mentioned,  and  In  doing  so 
the  pockets  of  his  clothing  in  which  he  had 
his  pocketbook,  knife,  and  keys  may  have 
come  in  contact  with  the  concrete  floor,  and 
by  reason  of  all  the  circumstances  they  might 
have  been  dragged  out  or  have  fallen  out  of 
his  pocket.  The  fact  that  his  lantern  was 
about  7  feet  from  the  platform  and  in  an 
opposite  direction  from  where  plaintiff's  body 
was  found  is  not  unnatural.  No  doubt  plain- 
tiff had  the  lantern  in  his  right  hand.  In 
falling  his  right  hand  would  have  been  to- 
ward the  southwest,  and  it  was  but  natural 
that  his  lantern  would  be  found  a  few  feet 
southwest  of  the  point  directly  below  the 
platform.  If  the  hammer  that  was  found 
about  3  feet  in  a  southwesterly  direction  from 
the  elevator  shaft  was  carried  by  plaintiff, 
how  can  we  say,  in  view  of  the  way  in  which 
plaintiff  fell,  that  it  was  unnatural  that  the 
hammer  should  be  found  where  it  was? 

A  lengthy  argument  is  made  on  the  sub- 
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ject  of  a  board  being  stuped  upon  the  way 
this  one  was  and  thereby  made  to  slip  or 
tip  up,  and  conclusions  given  as  to  how  such 
a  board  ought  to  fall  to  the  floor  below.  The 
final  conclusion  of  defendant  is  that  the 
board  should  have  been  found  either  direct- 
ly under  or  to  the  north  of  the  platform  In- 
stead of  to  the  south  of  It  If  we  attempted 
to  say  where  a  board,  stepped  on  as  this  one 
was,  should  be  found  on  the  floor  below  after 
the  accident,  we  would  be  delving  into  noth- 
ing more  than  the  realms  of  speculation  and 
guess.  It  is  sufficient  for  us  to  say  that  many 
reasonable  explanations  might  be  given  as 
to  why  the  board  was  found  to  the  south. 
The  board  was  a  somewhat  heavy  board  and 
fell  12  feet  to  a  concrete  floor.  If  it  had 
fallen  on  end,  it  might  have  bounced  upward 
and  over  to  the  south  of  the  platform  and 
there  be  found.  Many  other  plausible  ex- 
planations might  be  given  as  to  the  manner 
in  which  the  board  may  have  fallen  to  the 
south  of  the  platform.  The  court  properly 
overruled  the  demurrer  to  the  evidence. 

[2]  On  cross-examination  of  plalntiff*s 
witness  Hilsenbeck  defendant  offered  to  show 
by  the  witness  ''that  he  immediately  after 
Deming  had  been  found  or  he  had  that  ad- 
vice, that  it  was  his  idea  and  he  so  stated, 
that  he  thought  somebody  had  hit  Deming 
over  the  head  with  a  hammer."  We  think 
that  what  the  idea  or  thought  of  th^  witness 
may  have  been  as  to  whether  plaintiff  was 
hit  on  the  head  by  a  hammer  was  certainly 
not  competent  evidence,  nor  do  we  see  that 
it  tended  in  any  way  to  contradict  or  im- 
peach the  testimony  given  by  the  witness. 
The  witness  did  not  state  that  he  thought 
that  plaintiff  was  injured  by  falling  from 
the  platform ;  he  simply  gave  the  conditions 
as  he  found  them  after  the  injury.  In  ad-' 
dition  to  that,  what  the  witness  may  have 
thought  about  it  was  an  immaterial  matter, 
and  for  this  reason  he  could  not  have  been 
impeached  in  reference  to  it. 

[3]  The  negligence  charged  in  the  petition 
was  that  plaintiff  was  not  furnished  a  rea- 
sonably safe  way  and  means  of  ingress  and 
egress  into  and  out  of  the  new  storage  house, 
in  that  the  platform  and  door  were  insuffi- 
ciently lighted;  that  the  boards  in  the  plat- 
form were  defectively  maintained  and  con- 
structed, in  that  they  were  loose  and  inse- 
curely fastened  and  supported,  and  were  not 
of  sufficient  strength  for  the  purposes  for 
which  they  were  used  and  intended;  that 
the  platform  was  not  of  sufficient  width; 
that  it  had  not  been  constructed  with  suffi- 
cient barriers  around  it;  and  that  the  plat- 
form was  a  distance  of  about  2  feet^  below 
the  doorsill. 

Plaintiff's  instruction  No.  A,  of  which 
tliere  is  complaint,  tells  the  jury  that — 

"If  you  find  and  believe  from  the  evidence 
♦  •  ♦  that  said  platform  was  not  a  reason- 
ably safe  place  upon  which  plaintiff  was  to  step, 
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by  reason  of  the  fact  that  it  was  pegligently 
constructed  by  the  defendant,  and  had  been  so 
negligently  constructed  and  maintained  for  from 
one  to  two  weeks,  and  that  the  negligence  of  de- 
fendant in  the  construction,  if  you  find  it  was 
so  negligently  constructed,  consisted  in  the  fact 
that  the  platform  was  between  18  and  30  inch- 
es lower  than  the  doorsill,  that  it  had  no  bar- 
riers or  balustrades  around  it,  that  the  boards 
constituting  and  forming  said  platform  were  not 
nailed  or  fastened  down,  and  that  the  defend- 
ant knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  that  «aid  platform  was  negli- 
gently constructed  and  maintained  in  time  to 
have  remedied  same,  and  that  the  plaintiff  by 
reason  of  the  negligence  in  the  construction 
of  the  platform  aforesaid,  in  stepping  upon  said 
platform,  fell  to  the  floor  below  because  the 
boards  upon  which  he  stepped  slipped  or  tipped 
up  (if '  you  so  find)  and  plaintiff  was  injured 
thereby,  then  your  verdict  must  be  for  plain- 
tiff." 

Defendant  contends  that  the  petition  al- 
leges and  the  proof  sustains  no  other  charge 
than  "that  the  boards  were  not  fastened  or 
insecurely  fastened,  or  of  insufficient 
strength  so  that  when  plaintiff  stepped  upon 
the  same  they  8lii^)ed  or  tipped";  that  the 
fact  that  the  platform  was  from  18  to  30 
Inches  below  the  door,  and  that  there  were 
no  barriers  present,  were  not  properly  sub- 
mitted under  the  charge  of  the  petition  or 
under  the  evidence,  and  were  not  the  proxi- 
mate cause  of  the  injury.  We  think  there 
is  no  merit  in  this  contention. 

The  petition  is  broad  enough  to  allow  the 
submission  of  these  facts.  The  fact  that  the 
platform  was  from  18  to  30  inches  below  the 
door,  and  that  there  were  no  barriers  around 
it,  was 'properly  submitted  to  the  jury  for 
their  consideration  as  to  the  proximate 
cause  of  the  accident,  if  It  is  a  fact  that  the 
instruction  does  submit  them  as  such,  and 
not  as  being  the  constitutive  elements  of 
one  entire  act  of  negligence.  From  the  evi- 
dence it  is  plain  that  a  board  either  slipped 
off  of  its  supports  or  tipped  up  when  plain- 
tiff stepped  upon  it^  and  that  he  was  precip- 
itated off  of  the  platform  to  the  south.  It 
was  for  the  jury  to  say  whether  it  was  the 
giving  way  of  the  4)latform  or  the  fact  that 
the  platform  was  constructed  from  18  to  30 
inches  below  the  doorsill  and  without  bar- 
riers that  was  the  proximate  cause  of  the 
injury.  Daneschocky  v.  Sieble,  195  Mo.  App. 
470,  193  S.  W.  966;  Wright  v.  Kansas  City 
Terminal  Ry.  Co.,  195  Mo.  App.  480,  193  S. 
W.  963. 

[4]  We  do  not  think  that  the  instruction 
tells  the  jury  as  a  matter  of  law  that  the 
platform  was  negligently  constructed  or  that 
the  court  assumed  as  a  fact  that  the  platform 
was  18  to  30  inches  below  the  doorsill,  and 
that  there  were  no  barriers,  and  that  the 
boards  constituting  the  platform  were  not 
fastened  down.  The  instruction  is  inartifi- 
clally  drawn,  but  a  fair  and  reasonable  con- 
struction of  it  shows  that  the  court  did  not 
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assume  tbat  defendant  was  negligent  or  that 
the  other  things  were  undisputed. 

[6]  From  what  we  have  said  the  court 
properly  modified  defendant's  instruction  No. 
2,  which  sought  to  withdraw  from  the  jury 
the  question  of  the  absence  of  the  barriers. 
The  court  modified  the  instruction  so  as  to 
tell  the  jury  that  they  could  not  find  for  the 
plaintiff  by  reason  of  the  lack  of  barriers 
unless  "you  further  believe  from  all  the  evi- 
dence that  the  absence  of  barriers  or  guard 
rails  was  the  proximate  cause  of  the  Inju- 
ries complained  of."  The  court  properly  add- 
ed to  the  Instruction,  the  words  in  quo- 
tations. 

The  judgment  is  affirmed. 

All  concur. 


BALDWIN    V.    KANSAS    CITY    RTS.    CO. 

(No.  13253.) 

(Kansas  City  Court  of  Appeals.    Missouri.    May 
26,  1910.) 

1.  Cabbiebs  «=»318(8)— Pebsonal  Injubt  to 

PaSSENGEB— EVIJOENCB     TO     SXTPPOBT     VEB- 
DICT.      . 

In  an  action  against  a  street  car  company 
for  personal  injuries  to  a  passenger  received 
wbUe  boarding  a  car,  evidence  of  disinterested 
witnesses  held  sufficient  to  support  the  verdict 
of  the  jury  accepting  plaintiff's  version  of  the 
accident  and  injury. 

2.  Evidence  ^=»589— Weight— Pebsonal  In- 
JUBY— Plaintiff's"  Vebbion  of  Accident— 
Vabiange  with  Natubal  Laws. 

In  a  personal  Injury  action  against  a  street 
railway  company,  plaintiffs  statement  that  she 
attempted  to  enter  the  rear  vestibule  of  the 
car,  took  hold  of  an  iron  rod  above  the  step, 
placed  her  right  foot  and  then  her  whole  weight 
on  the  step,  and  while  she  was  liftiug  her  left 
foot  in  the  air  from  the  pavement,  the  car 
started  forward  quickly,  without  closing  the 
door  or  gate,  causing  her  to  lose  her  balance, 
drag  her  foot  and  then  her  body  upon  the  pave- 
ment, h^d  not  so  at  variance  with  natural 
laws  or  common  experience  as  to  justify  its  re- 
jection as  untenable. 

3.  CABBIEB8  ^=>328(1)— Injury  to  Passenoeb 

'— CONTBIBUTOBY  NEGLIGENCE. 

Where  plaintiif  passenger  was  injured  by 
the  sudden  starting  of  defendant's  street  rail- 
ways company's  car  which  she  was  boarding, 
caused  to  lose  her  balance,  and  was  dragged  and 
thrown  upon  the  pavement,  held  that  plaintiff 
was  not  negligent  because  she  held  to  the  up- 
right rod  or  stanchion  instead  of  letting  go  at 
once. 

4.  Cabbiebs  ^=»315(4)— Injuby  to  Pasben- 
OEBS— Nbgugent  Stabtino  of  Cab—Va- 
bianoe. 

Where  plaintiff  charged  negligence  of  de- 
fendant street  railways  company  in  starting 
the  car  suddenly  after  it  had  stopped  at  its 


usual  place,  and  *'whfle  plaintiff'  was  In  the 
act  of  boarding  the  car  at  a  time  when  she  was 
in  a  position  of  danger,"  the  negligence  pleaded 
was  snch  starting  of  the  car,  and  plaintiff's 
statement  that  the  car  started  with  a  jerk  dia 
not  create  a  variance,  but  was  immaterial; 
there  being  ample  evidence  upon  the  issue  of 
the  negligent  starting  of  the  car. 

5.  Cabbiebs  ^=s>287(5)— Pbbsonal  Injuby  to 
PA88ENGEB&— Sudden  Stabting  of  Cab^ 
Invitation  to  Enteb. 

In  an  action  against  a  street  railway  com- 
pany for  personal  injuries  resulting  from  start- 
ing a  car  while  plaintiff  was  boarding  it,  it  was 
inunaterial  whether  the  stop  was  long  or  short, 
where  the  invitation  to  enter  had  not  been  clos- 
ed, and  such  starting  was  an  act  of  negligence. 

6.  Tbiai.  ^=»251(8)— Inbtbuotion— Appuoa- 
bility  to  Case. 

Where  action  for  injuries  to  street  car  pas- 
senger was  bottomed  on  the  premature  starting 
of  car  while  plaintiff  was  entering,  instructions 
were  not  erroneous  because  not  submitting  the 
question  of  whether  the  car  jerked, 

7.  Damages  <S=»158(1)— Pebsonal  lNJtTBiE&— 
Issues  and  Pboof. 

In  an  action  against  a  street  railways  com- 
pany for  personal  injuries  to  a  passenger  from 
starting,  of  the  car  while  she  was  entering  it, 
it  was  not  error  to  permit  plaintiff  to  testify 
to  hemorrhage  of  the  bowels  on  the  ground  that 
it  broadened  the  issues,  where  such  injury  was 
specifically  alleged  and  there  was  evidence  am- 
ply sufficient  to  support  a  finding  that  the  in- 
jury caused  it 

8.  Evidencs  ^=s>528(1)^Pebsonal  Injubies 
TO  Passenoeb-^Chabacteb  of  Injubies-- 
Bvidencb  by  Medical  Qzpbbts— Admis- 
sibility. 

In  an  action  against  a  street  railway  com- 
pany for  personal  injuries  from  the  negligent 
starting  of  a  car  While  plaintiff  was  entering, 
testimony  of  medical  experts  that  in  their  opin- 
ion the  emaciated  and  atrophied  condition  of 
plaintiff's  lower  limbs  resulted  from  a  nerre 
condition  due  to  injury  to  spine,  that  bowel 
hemorrhages  resulted  from  bruises,  that  plain- 
tiff would  have  to  use  a  crutch,  and  that  such 
injuries  resulted  from  accident  and  were  per- 
manent was  admissible. 

9.  Damages  ^=:>132(3)— Excebsite  Damages 
—Injuby  to  Body  and  Loweb  Limb&— In- 
capacity TO  DO  Household  Wobk. 

Where  plaintiff,  because  of  injury  to  her 
spine,  became  an  invalid  and  was  compelled  to 
go  on  crutches,  her  lower  limbs  shrinking  away 
and  she  had  bowel  hemorrhages,  and  was  ren- 
dered unable  to  perform  her  household  duties,  a 
verdict  of  $4,000  held  not  excessive  damages. 

Appeal  from  Circuit  Court,  Jackson  Coan- 
ty;  O.  A.  Lucas,  Judge. 
**Not  to  be  officially  puWIshed," 

Suit  by  Annie  Baldwin  against  the  Kansas 
City  Railways  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 


»For  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digests  and  Indexa 
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R.  J.  Higgins,  of  Kansas  City,  Kan.,  and 
£.  E.  Ball  and  Cha&  N.  Sadler,  both  of  Kan- 
sas City,  Mo.,  for  appellant 

T.  J.  Madden  and  Harry  R.  Freeman,  both 
of  Kansas  City,  Ma,  for  respondent. 

TRIMBLE,  J.  Plaintiff,  while  attempting 
to  board  a  street  car  which  had  stopped  at 
the  usual  place  for  recelTlng  and  discharging 
passengers,  was  thrown  down  and  injured. 
She  brought  this  suit  for  damages,  and  ob- 
tained a  Judgment  for  $4,000  from  which  de- 
fendant appealed. 

According  to  the  evidence  in  plaintiff's  be- 
half, the  car  stopped  at  the  usual  place  where 
a  number  of  people  were  waiting  to  get  on. 
Plaintiff  was  the  third  person  to  board  the 
car.  It  was  a  pay-as-you-enter  car,  the  rear 
\  estibule  being  separated  into  two  parts,  .the 
rear  one  for  entrance  and  the  other  for  exit, 
with  an  iron  rod  or  stanchion  between  the 
two  openings  at  the  step.  The  conductor 
stood  with  his  back  against  the  rear  wall  of 
the  vestibule,  facing  the  way  the  car  was 
going,  and,  by  means  of  a  lever  without  leav- 
ing his  position,  could  open  and  close  the 
doors  to  the  place  of  entrance  and  exit. 
While  the  seats  of  the  car  were  occupied,  or 
practically  so,  there  was  ample  room  in  the 
car  for  the 'persons  waiting  at  the  stopping 
place.  The  step  was  clear,  and,  if  the  vesti- 
bule was  not  empty,  there  were  very  few  per- 
sons in  it.  Plaintiff  followed  immediately 
the  two  persons  who  preceded  her  on  the  car. 
She  placed  her  right  foot  on  the  step,  took 
hold  of  the  iron  upright  rod  or  stanchion, 
and,  placing  her  full  weight  on  the  step,  had 
her  left  foot  in  the  air,  in  the  act  of  lifting  it 
from  the  pavement  to  the  step,  when  the  car, 
without  the  door  being  shut  or  any  warning 
given  plaintiff,  was  quickly  started  forward 
and  went  on  its  way.  The  forward  .move- 
ment of  the  car  caused  plaintiff  to  lose  her 
balance,  her  body  to  sink  down,  and  her  left 
foot  to  drag  on  the  ground.  After  the  car 
had  run  a  short  distance  with  plaintiff  cling- 
ing to  it  in  this  manner  her  right  foot  slipped 
off  the  step,  her  body  swung  around  so  that 
lier  face  was  to  the  rear  and  her  hand  slipped 
down  the  rod,  allowing  the  lower  portion  of 
her  body  to  drag  along  on  the  pavement  for 
a  distance  of  40  or  45  feet  further,  when  her 
hold  with  her  right  hand  gave  way,  and  she 
fell  to  the  pavement  upon  her  back  with  her 
feet  to  the  rear  at  a  point  about  85  feet  from 
where  the  car  first  started. 

[1]  According  to  defendant's  claim,  the 
plaintiff  boarded  the  car  in  safety  after  it 
started,  but,  upon  turning  around  and  dis- 
covering that  her  husband  had  not  gotten  on, 
she  thereafter  attempted  to  get  off,  and  fell 
and  was  injured.  There  was,  however,  an 
abundance  of  evidence  from  bystanders,  dis- 
interested witnesses,  that  the  matter  occur- 
red as  hereinabove  stated,  so  that  we  must 
accept  that  version  which  the  jury  by  their 
verdict  have  found  to  be  the  true  onet 


[2]  The  daim  that  plaintiff's  version  of 
how  the  accident  occurred  is  so  at  variance 
with  well-known  natural  laws  or  the  common 
ezperience  of  men  as  to  Justify  us  in  reject- 
ing it  is  wholly  untenable.  We  see  nothing 
incompatible  with  natural  laws  or  physics  in 
the  way  in  which  it  is  said  to  have  occurred. 

[3]  Nether  can  we  see  how  we  would  be 
Justified  in  declaring  as  a  matter  of  law  that 
plalntiif  was  guilty  of  contributory  negli- 
gence because  she  held  on  to  the  upright  and 
was  dragged  instead  of  letting  go  at  once. 
She  already  had  hold  of  the  iron  rod,  and 
natural  Instinct  would  cause  her  to  cling  to 
whatever  she  had  In  her  grasp  in  the  effort 
to  regain  her  equilibrium  and  place  her  other 
foot  upon  the  step.  She  was  suddenly  thrust 
Into  a  dangerous  situation,  and,  under  the 
terror  and  excitement  of  the  moment,  would 
not  be  held  contributorily  negligent  even  if 
she  had  not  instantiy  done  the  best  thing  to  be 
done,  or  had  not  let  loose  at  once.  Besides, 
who  can  say,  as  a  matter  of  conclusive  fact, 
that  had  she  let  loose  immediately  her  fall 
and  injuries  would  not  have  been  greater  and 
more  grievous  than  those  she  received?  It  is 
true  one  of  her  witnesses  gave  it  as  his  opin- 
ion that  she  did  not  get  her  left  foot  off  the 
ground,  but  the  others  say  she  did.  And 
even  if  she  did  not,  it  cannot  be  conclusively 
said  that  she  could  have  preserved  her  equi- 
librium by  letting  loose  the  upright  and  taking 
her  right  foot  from  the  step,  allowing  the 
car  to  go  on,  leaving  her  standing  in  the 
street 

[4]  There  was  neither  variance  no^  depar- 
ture in  the  proof.  The  petition  charged  neg- 
ligence In  starting  the  car  forward  after  it 
had  stopped  at  the  usual  place  and  "while 
plaintiff  was  in  the  act  of  boarding  the  car 
and  at  a  time  when  she  was  in  a  position  of 
danger,"  and  the  case  was  submitted  to  the 
jury  upon  that  charge.  There  was  no  allega- 
tion as  to  the  manner  In  which  the  car  start- 
ed, whether  by  violent  jerk  or  otherwise. 
The  evidence  in  plaintiff's  behalf  abundantly 
sustained  that  charge;  and,  even  if  she  said 
it  started  with  a  jerk,  that  made  no  differ- 
ence. The  evidence  in  her  behalf  tends  to 
show  that  it  was  the  movement  of  the  car 
while  she  was  getting  on  and  before  she  had 
time  to  safely  enter,  that  caused  her  to  fall. 
And  such  being  the  case,  it  made  no  differ- 
ence whether  the  motion  was  by  Jerk  or  oth- 
erwise. Benjamin  v.  Metropolitan  Street 
Ry.,  245  Mo.  598,  611,  151  S.  W.  91;  Nelson 
V.  Metropolitan  St,  Ry.  Co.,  113  Mo.  App. 
702,  708.  709,  88  S.  W.  1119;  Thomure  v.  St. 
Louis,  etc.,  R.  Co.,  191  Mo.  App.  640,  649,  177 
S.  W.  708;  Bennett  v.  Metropolitan  St.  Ry. 
Co.,  180  S.  W.  1050,  1051.  The  case  is  not 
one  where  the  petiti^  alleged  one  act  of  neg- 
ligence as  the  proximate  cause,  and  the  evi- 
dence showed  that  the  injury  was  caused  by 
another  and  different  act, 'upon  which  sub- 
mission to  the  Jury  was  made.    Consequently 
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the  case  of  Slmms  v.  Dunham,  203  S.  W.  652, 
and  similar  cases  dted  by  appellant,  have  no 
application.  In  the  case  at  bar,  the  negli- 
gence pleaded  was  In  starting  the  car  while 
plaintiff  was  in  the  act  of  boarding  it,  the 
evidence  in  plaintiff's  behalf  amply  tended  to 
support  that,  and  that  was  the  issue  submit^ 
ted  to  the  jury. 

[5]  Appellant  says  the  car  stopped  a  rea- 
sonable length  of  time  to  permit  plaintiff  to 
board  the  car,  and  hence  the  demurrer  to  the 
evidence  should  have  been  sustained  for  that 
reason.  It  does  not  conclusively  appear  that 
the  car  had  stood  for  a  reasonable  length  of 
time,  even  though  plaintiff,  in  estimating  the 
time,  did  state  it  in  "minutes."  Her  testimo- 
ny as  a  whole  shows  that  she  was  the  third 
one  to  get  on,  doing  so  Immediately  after  the 
two  preceding  her,  and  before  her  husband, 
who  was  with  her.  But  it  is  immaterial  in 
this  case  whether  the  stop  was  long  or  short. 
She  was  in  the  act  of  getting  on,  and  others 
were  waiting  to  follow  her.  It  was  an  act;  of 
negligence  to  start  the  car  while  she  was  in 
the  act  of  getting  on  and  in  the  position  she 
was  in,  no  matter  whether  the  car  had  been 
there  a  reasonable  length  of  time  or  not. 
Nelson  v.  Metropolitan  St.  Ry.  Co.,  113  Mo. 
App.  702,  708,  88  S.  W.  1199.  Plaintiff  did 
not  attempt  to  board  the  car  after  the  invita- 
tion to  enter  had  been  closed ;  hence  the  case 
of  Quinn  v.  Metropolitan  Street  Ry.,  218  Mo. 
545,  118  S.  W.  46.  is  not  In  point.  While 
plaintiff  was  in  the  act  of  boarding  the  car, 
the  bell  up  In  the  other  or  front  end  of  the 
car  soutided,  and  the  oar  started  immediately. 

[•]  Plaintiff's  instruction  No.  1  was  not 
erroneous  because  it  did  not  submit  the  ques- 
tion of  whether  the  car  "jerked"  or  not.  Nei- 
ther the  petition  nor  the  evidence  bottomed 
the  case  on  the  **jerk,"  but  on  the  premature 
start  of  the  car  while  plaintiff  was  in  the  act 
of  getting  on.  We  have  heretofore  discussed 
this  feature  of  the  case  in  passing  on  the 
question  of  whether  there  was  a  departure  or 
not. 

[7]  Error  is  charged  in  permitting  plaintiff 
to  testify  to  hemorrhages  from  the  bowels, 
on  the  ground  that  it  broadened  the  issues 
and  there  was  no  evidence  to  show  any  caus- 
al connection  between  such  condition  and  the 
accident  and  injury  therefrom.  It  was  spe- 
cifically alleged  in  the  petition  that  the  in- 
jury produced  hemorrhages  fijom  the  bowels, 
and  the  evidence  was  amply  sufficient  to  sup- 
port a  finding  that  the  injury  caused  it. 

[•]  We  see  no  error  in  permitting  the  medi- 
cal experts  to  slate  that  in  their  opinion  the 
emaciated  or  atrophied  condition  of  the 
plaintiff's  lower  limbs  could  be  attributed  to 
the  condition  they  found  the  spine  was  in, 
which  condition  they  had  fully  stated  to  the 
jury.  They  gave  it  as  their  opinion  that  the 
connection  between  the  two  was  because  the 
nerve  supply  to  the  limbs  was  greatly  dimin- 


ished and  the  parts  only  partly  nourislied. 
This  was  a  scientific  subject  upon  whidi  tbe 
jury  has  a  right  to  have  the  opinions  of  med- 
ical experts.  Nor  did  they  invade  tbe  prov- 
ince of  the  Jury.  Neither  was  their  testimo- 
ny speculative  or  conjectural.  The  testimo- 
ny of  the  medical  expert  that  the  heme rrli age 
from  the  bowels  could  result  from  the  bruis- 
es he  found  upon  her  and  had  described  was 
likewise  admissible.  Taylor  v.  Metropolitan 
St.  Ry.  Co.,  256  Mo.  191,  165  S.  W.  327; 
Moore  v.  Metropolitan  Street  Ry.  Co.,  189 
Mo.  App.  555,  566, 176  S.  W.  1120;  Torreyson 
V.  United  Railways  Co.,  144  Mo.  App.  626, 
636,  129  S.  W.  409;  Bragg  v.  Metropoli- 
tan St.  Ry.  Co.,  192  Mo.  331,  342,  91  S.  "W. 
527.  So  also  was  it  proper  to  admit  the  doc- 
tor's testimony  that  in  his  opinion  plaintiff 
would  have  to  use  a  crutch.  Stobile  v.  Mc- 
raahon,  196  Mo.  App.  93,  108,  190  S.  W.  652. 
Nor  was  the  testimony  of  the  medical  ex- 
perts as  to  the  permanency  of  plain tiflTs  In- 
juries, inadmissible. 

[9]  According  to  the  evidence  plaintiff  is 
now  an  invalid,  compelled  to  go  on  crutches. 
Tnere  is  a  shrinking  away  of  her  lower  limbs. 
She  cannot  do  any  of  her  household  duties. 
We  cannot  say  that  a  verdict  of  $4,000  is 
excessive. 

Finding  no  reversible  error  in  the  record, 
we  can  do  nothing  but  affirm  the  judgment ; 
and  it  is  so  ordered. 

All  concur. 


ATKINSON  V.  KELLY  et  al.    (No.  15045.) 

(St.  Louis  Court  of  Appeals.     Missouri.     Ar- 
gued and  Submitted  March  3,  1919. 
Opinion  FUed  July  11,  1919.) 

1.  Bills  and  Notes  ^=>  103(1)  —  Defenses  «- 
Fraud. 

If  a  note  is  fraadulentiy  or  falsely  read  to 
a  blind  man,  and  he  signs  it  believing  it  to  have 
been  correctly  read,  he  may  defend  on  the 
ground  of  the  fraud,  it  not  appearing  that  he 
was  guilty  of  want  of  diligence  on  account  of 
his  infirmity;  and  this  rule  was  not  changed 
by  the  Negotiable  Instruments  Law. 

2.  Biixs  AND  Notes  <S=»489(4)  —Defenses  — 
Plea  of  Non  Est  Factum. 

Under  a  plea  of  non  est  factum  the  maker 
of  a  note  may  show  that  he  was  blind  and  that 
it  was  falsely  read  to  him. 

3.  Principal  and  Agent  «=»158— Actions — 
Fraud. 

Where  an  attorney  who  represented  the 
payee  of  a  note,  and  had  previously  lent  money 
for  her,  procured  from  the  payee  a  sum  of 
money  which  he  stated  was  to  be  lent  to  de- 
fendant, a  blind  man,  the  payee  is  liable  for 
the  fraud  of  her  agent  in  procuring  the  blind 
man's  signature,  and  where  his  signature  to 
the  instrument  was  so  procured  and  he  receiv- 
ed no  consideration,  recovery  cannot  be  had. 
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4.  Pa-rtnebship   <S=»157(4)— Attobnbts— LiiL- 
BiUTT  OF  Member  or  Fibh.  ^ 

Where  one  member  of  a  firm  of  attorneys 
who  had  not  authorized  his  partner  to  sign  the 
firm  name  as  indorsers  of  note  procured  an 
extension  of  time  of  payment,  heldf  that  such 
conduct  warranted  a  finding  that  he  ratified  the 
tinanthorized  act  of  his  partner. 

Reynolds,  P.  J.,  dissenting  in  part. 

Appeal  from  St.  Louis  Circuit  Ck}urt; 
Wm.  M.  Klnsey,  Judge. 

"Not  to  be  oflBclally  published." 

Action  by  Missouri  A.  Rogers  against 
Walter  A  Kelly,  Hans  Wulff,  and  another, 
begun  in  justice  court  and  appealed  to  the 
circnit  court.  Pending  appeal  plaintiff  died, 
4ind  the  cause  was  revived  in  the  name  pf 
her  administrator,  John  V.  Atkinson,  and 
from  a  Judgment  for  plaintiff  defendants 
Kelly  and  Wulff  appeal.  Judgment  affirmed 
as  to  defendant  Wulff,  and  f^^dgment  re- 
versed and  cause  remanded  as  to  defendant 
Kelly. 

Brownrigg  &  Mason,  of  St  Louis,  for  ap- 
pellants. 

Joseph  T.  Davis  and  Thomas  L.  Anderson, 
both  of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  Action  begun  before 
a  justice  of  the  peace  on  a  note  alleged  to 
have  been  executed  by  Walter  A.  Kelly, 
Stein  &  Wulff,  a  firm  of  lawyers,  and  George 
H,  Stein,  one  of  the  members  of  that  firm. 
George  H.  Stein  died  before  the  commence- 
ment of  the  action  but  after  the  execution 
of  the  note.  From  a  judgment  against  Kelly 
&  Wnlff  before  the  justice,  they  appealed  to 
the  circuit  court  where  on  a  trial  before  the 
court  and  a  jury  the  verdict  and  judgment 
went  against  them,  from  which  they  have  ap- 
pealed. Pending  the  appeal  Missouri  A.  Rog- 
ers died  and  fhe  cause  was  revived  in  the 
name  of  her  administrator.  The  note  is  dated 
February  6th,  1911,  is  for  $500,  payable  to 
the  order  of  Missouri  A.  Rogers  a  year  after 
date,  with  interest  from  date  at  8  per  cent, 
per  annum,  and,  as  stated,  is  signed  "Walter 
A.  Kelly,  Stein  &  Wulff,  George  H.  Stein." 

The  answer  of  Kelly,  which  is  under  oath, 
denies  that  he  knowingly  or  willingly  exe- 
cuted the  note  and  avers  that  his  signature 
was  procured  by  fraud  and  deception  prac- 
ticed on  hinx,  in  that  on  or  about  February 
Gth,  1910,  George  H.  Stein  presented  to  Kelly 
a  paper,  which  was  alleged  by  Stein  to  be  a 
contract  of  Stein  and  defendant  Wulff  for 
the  purchase  of  certain  law  books,  the  pur- 
chase price  thereof  aggregating  $100.  Stein 
asked  Kelly  to  guarantee  to  the  seller  of 
the  books  the  payment  of  the  purchase  price 
at  the  maturity  of  the  contract,  which  was 
to  be  paid  about  a  year  after  date,  and  that 
he  (Kelly)  signed  the  paper  presented  to  him 


by  Stein,  believing  it  was  a  contract  for  the 
purchase  of  books  and  that  he  (Kelly)  was 
simply  guaranteeing  payment  of  the  pur- 
chase price  of  the  books  and  that  the  amount 
did  not  exceed  $100.  It  is  further  averred 
that  he  at  no  time  had  received  money  on 
the  note  or  was  present  at  any  time  when 
any  money  was  transferred  upon  it,  and  had 
no  knowledge  that  any  money  was  ever  tran» 
ferred  upon  it,  being  in  total  ignorance  of 
the  fraud  practiced  upon  him;  that  he  was 
blind  at  the  time  he  signed  the  paper ;  that 
Stein  was  a  lawyer  with  whom  Kelly  had 
long  been  acquainted  and  whom  he  regarded 
as  thoroughly  reliable  and  that  he  believed 
the  statement  of  Stein  as  to  the  note  and 
character  of  the  paper  which  he  (Kelly)  was 
asked  to  sign;  that  the  paper  which  he  was 
then  induced  to  sign  is  the  same  paper  sued 
on  as  a  promissory  note  and  that  he  (Kelly) 
did  not  know  the  character  of  it  and  signed 
it  in  reliance  on  the  representation  made  to 
him  by  Stein. 

The  defendant  Wulff  answered  under  oath 
that  he  had  not  at  any  time  signed  or  exe- 
cuted the  note  sued  on. 

Plaintiff  replied  to  both  of  these,  replying 
as  to  Wulff  that  he  had  duly  ratified  the  acts 
of  his  partner,  George  H.  Stein,  and  had 
promised  plaintiff  on  several  occasions  dur- 
ing  the  past  year  to  pay  the  note  and  tl^at 
he  duly  ratified  the  act  of  his  partner  Stein, 
by  paying  the  interest  on  the  uojte  and  by 
having  the  time  of  payment  extended.  In 
reply  to  the  answer  of  Kelly,  it  is  averred 
that  he  had  paid  the  original  note  by  a  re- 
newal note  and  the  interest  on  it  and  that 
he  had  waived  all  defenses. 

There  was  evidence  on  the  part  of  plain- 
tiff to  the  effect  that  a  year  prior  to  the  date 
of  this  note  in  suit,  at  the  instance  of  Stein^ 
with  whom  she  had  been  acquainted  for  a 
number  of  years  and  with  whom,  in  con- 
nection with  his  partner  Wulff,  she  had  had 
some  business  in  relation  to  the  loaning  of 
money  whidi  she  had  realized  on  an  insur- 
ance policy  which  had  fallen  in,  she  had 
handed  the  $500  in  currency  t9  Stein  on  .his 
representation  that  it  was  for  Kelly,  who 
wanted  to  borrow  it;  that  a  note  for  the 
$500  was  then  signed  just  as  this  in  suit, 
payable  one  year  from  date,  and  delivered 
to  Mrs.  Rogers  by  Stein;  that  when  that 
note  became  due  she  was  requested  to  cdme 
to  the  office  of  Stein  &  Wulff  aqd,  in  the  ab- 
sence of  Stein,  the  defendant  Wulff  had 
han<]ed  her  this  note  sued  on,  signed  exactly 
as  the  original  note  had  been  signed  and  ex- 
tending the  loan  for  another  year ;  that  after 
some  persuasion  on  the  part  of  Wulff,  she 
had  accepted  this  note  and  left  it  with  other 
of  her  papers  in  the  care  of  Stein  &  Wulff, 
to  be  put  in  a  box  they  had  in  a  safety  de- 
posit vault ;  that  when  the  first  note  was  re- 
newed the  interest  on  it  was  paid  and  that 
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after  Stein's  death  she  hUd  gone  to  his 
widow  and  gotten  this  present  note  from  her 
with  other  papers  which  were  taken  out  of 
the  deposit  box  of  Stein  or  Stein  ft  Wnlff; 
that  Wulif  never  denied  it  was  his  note; 
told  her  that  he  would  see  that  it  was  paid ; 
that  she  then  did  not  know  Kelly  bat  after 
some  trouble  located  him  and  had  gone  to 
his  office  on  a  number  of  occasions  and  that 
Mr,  Kelly  had  told  her  that  while  he  had 
never  gotten  a  dollar  of  this  money,  he  would 
pay  it  before  he  would  let  her  (plaintiff)  lose 
it.  She  also  testified  that  Wulfl  assured  her 
that  the  note  was  all  right  and  would  be 
paid;  that  he  would  see  to  that  himself  and 
take  care  of  the  note. 

Mr.  Kelly,  testifying  in  his  own  behalf, 
denied  that  he  had  ever  promised  to  pay  the 
note;  denied  that  he  had  received  anything 
for  it  or  had  ever  borrowed  the  money  and 
all  that  he  had  told  plaintiff  was  that  he 
would  help  her  get  the  money  from  Stein. 
He  acknowledged  that  his  signature  to  this 
note  had  been  identified  to  him  as  bis  own 
by  his  friends,  and  testified  practically  as  in 
his  answer  he  has  pleaded. 

Defendant  Wulff  denied  that  he  had  re- 
ceived any  consideration  for  the  note  or  that 
Stein  had  authority  to  sign  the  firm  name; 
that  they  were  lawyers,  engaged  in  the  prac- 
tice of  their  profession  as  partners,  and  de- 
nied that  he  had  handed  it  to  plaintiff  or 
ever  promised  to  pay  it 

At  the  close  of  plaintiff's  evidence  in 
chief,  defendants  demurred  but  the  demurrer 
was  overruled.  They  then  put  in  their  tes- 
timony to  the  above  effect 

It  is  very  clear  from  the  evidence  that 
when  the  first  note  was  executed,  of  whi(di 
the  one  now  in  suit  is  but  a  renewal,  plain- 
tiff, at  the  instance  of  Stein,  who  repre- 
sented to  her  that  Kelly  was  the  man  who 
wanted  to  borrow  the  money,  had  handed 
over  to  Stein  the  $500  represented  in  the 
note.  There  can  be  no  question,  therefore, 
but  that  there  was  a  good  and  valid  con- 
sideration for  the  note.  Which  one  of  the 
parties  to  it  received  the  money  is  entirely 
immaterial.  That  Kelly  was  not  the  one 
who  wanted  the  money,  or  for  whose  use  and 
benefit  it  was  borrowed,  is  no  defense  even 
for  Kelly  as  against  plaintiff,  unless  Stein 
or  Wulff  were  acting  as  her  agent  in  the 
transaction.  The  finding  of  the  jury  dis- 
poses of  that  against  Kelly.  If,  as  seems 
probable  from  the  testimony  in  the  case, 
Kelly  was  imposed  upon  in  signing  the  .note, 
which  he  admitted  he  did,  and  the  jury  did 
not  find  that  plaintiff  herself,  or  any  one  act- 
ing for  her,  had  been  guilty  of  any  misrep- 
resentation in  the  matter,  then  Kelly  has  no 
defense  as  against  plaintiff.  8o  far  as  the 
evidencer  tends  to  show,  the  misrepresenta- 
tion came  from  Stein,  certainly,  possibly 
also  from  Wulff,  who  procured  the  renewal 
note,  the  one  now  in  suit,  to  plaintiff.    Kelly 


may  have  his  action  over  against  his  code- 
fendant  Wulff,  or  against  the  estate  of  St^n, 
or  against  both,  a  matter  which  we  are  not 
here  determining.  But  as  between  himself 
and  plaintiff,  as  the  verdict  of  the  jury 
shows,  Kelly's  defense  against  the  note  was 
not  maintained.  While  Wulff  denied  that 
his  former  partner,  Stein,  was  authorized 
to  sign  notes  in  their  firm  name,  and  claimed 
that  their  partnership  was  solely  in  the 
practice  of  law  and  was  not  a  commercial 
but  professional  partnership,  there  Is  suf- 
ficient evidence  in  the  case  to  warrant  the 
Jury  in  finding  ratification  by  Wulff  of  the 
act 'of  his  partner  tn  signing  the  firm  name 
to  this  note.  When  the  original  note  had 
matured,  there  was  evidence  tending  to  show 
that  Wulff  was  the  active  party  in  obtaining 
the  extension.  The  note  itself,  proved  and 
admitted  to  have  been  signed  by  defendant 
Kelly  and  In  the  name  of  Stein  &  Wulff  by 
Stein,  and  by  the  latter  Individually,  and 
the  participation  of  Wulff  in  the  transaction, 
made  out  a  prima  fade  case  for  plaintiff  as 
against  both  Kelly  and  Wulff,  provided  the 
jury  believed  the  testimony  introduced  In  the 
case,  and  their  verdict  is  conclusive  as  to 
that.  Thus  it  became  a  question  of  fact  for 
the  determination  of  the  jury  as  to  whether 
the  defense  Interposed  had  been  sustained, 
and  when  that  question  was  submitted  to  the 
jury  under  proper  instructions,  its  finding  is 
conclusive.  In  point  of  f^ct  the  instructions 
given  by  the  court  of  its  own  motion  were 
exceedingly  favorable  to  the  defendant  Kelly, 
for  the  court  instructed  the  jury  that  if  they 
found  from  the  evidence  that  the  plaintiff 
employed  Stein  to  make  a  loan  to  Kelly  for 
her,  and  that  she  had  delivered  to  Stein  for 
that  purpose  the  sum  of  $500,  and  that  in 
pursuance  of  such  authority  given  by  plain- 
tiff. Stein,  "acting  for  her,"  had  procured 
the  signature  of  Kelly  both  to  the  original 
note  and  the  renewal  thereof,  the  latter  the 
one  now  \ji  suit,  by  falsely  representing 
to  Kelly  t^at  it  was  a  contract  by  which 
Kelly  was  to  guarantee  the  payment  of 
$100,  and  that  Kelly  was  blind,  etc.,  their 
verdict  should  be  in  favor  of  the  defendant 
Kelly.  So  that  the  jury  had  disttnctty  be- 
fore them  the  question  of  agency,  and  were 
specifically  instructed  that  if  they  found 
that  Stein  was  acting  as  agent  for  plaintiff 
in  the  transaction  and  had  misrepresented 
the  matter  to  Kelly,  there  could  be  no  re- 
covery against  Kelly. 

[4]  Then  as  to  the  defendant  WuUf,  the 
court  instructed  the  jury  that  if  Wulff  had 
not  previously  authorized  Stein  to  sign  the 
note  in  the  firm  name,  and  did  not  knowingly 
receive  any  of  the  proceeds  of  the  original 
loan  and  did  not  afterwards  knowingly  ratify 
or  confirm  in  any  way  the  action  of  his  part- 
ner in  so  using  the  firm  name,  their  verdict 
should  be  for  the  defendant  Wulff,  the  court 
following  this  with  a  statement  that  if  the 
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Jury  found  that  Wulff  did  authorize  Stein  to 
sign  the  notes,  or  knowingly  received  any  of 
the  proceeds  of  the  note,  or  knowingly  rat- 
ified the  action  of  Stein  In  so  using  the  firm 
name,  their  verdict  should  be  against  him. 

While  the  court  refused  the  Instructions 
asked  by  the  defendants,  it  substituted  foi 
them  its  own  instructions  as  covering  the 
case  and  properly  covering  all  the  points  In 
a  manner  most  favorable  to  the  defendants. 
The  defendants  have  no  grouund  of  com- 
plaint on  this  matter.  I  find  no  error  in  the 
Instructions  given  as  a  whole,  although 
attacked  by  learned  counsel  for  the  appellant 
by  what  may  be  called  a  general  attack  on 
their  correctness. 

I  think  the  case  was  one  for  the  jury; 
that  they  were  properly  instructed  and  their 
finding  for  plalntiif  against  both  defendants 
is  conclusive  on  us. 

I  discover  no  reversible  error  in  the  pro- 
ceedings and  think  the  Judgment  of  the 
circuit  court  should  be  affirmed. 

AUJB5N,  J.  The  opinion  of  REITNOLDS, 
P.  J.,  herein  was  written"  as  the  court's  opin- 
ion in  this  cause,  but  the  other  members  of 
the  court  do  not  concur  in  all  that  Is  said 
therein  nor  in  the  result  reached.  We  think 
it  clear  that  as  to  both  the  defendants  Wulff 
and  Kelly  the  case  was  one  for  the  jury,  and 
we  concur  in  what  was  said  by  Judge  REY- 
NOLDS as  to  the  instructions  as  to  the  de- 
fendant Wulff.  As  to  that  defendant  we  see 
no  reversible  error  in  the  proceeding.  As  to 
defendant  Kelly,  however,  we  are  of  the 
opinion  that  the  instructions  given  by  the 
court  are  fatally  erroneous,  requiring  a  re- 
versal of  the  Judgment,  The  instructions 
as  to  defendant  Kelly  are  as  follows: 

"As  to  the  defendant  Walter  A.  Kelly,  the 
court  instriiets  yoo  as  follows:  If  you  believe 
and  find  from  the  evidence  that  prior  to  Febru- 
ary 6,  1910,  the  George  H.  Stein  mentioned  in 
the  testimony  represented  to  the  plaintiff  that 
defendant  Kelly  desired  to  borrow  the  sum 
of  1500,  that  he  wa^  good  for  that  amount  of 
money,  and  that  the  loan  would  be  a  safe  one 
to  make;  that  Stein  thus  procured  the  consent 
of  plaintiff  to  make  said  loan  and  thereupon 
said  Stein,  acting  for  himself  and  not  for  plain- 
tiff, procured  the  signature  of  said  KeUy  to 
the  original  note  mentioned  in  the  evidence 
dated  February  6,  1910,  and  delivered  the  same 
to  the  plaintiff,  taking  from  her  the  said  sum 
of  $500  for  the  pretended  purpose  of  making  a 
loan  to  said  Kelly,  and  afterwards,  while  stUI 
BO  acting  for  himself,  procured  the  signature 
of  defendant  Kelly  to  the  renewal  note  sued 
on,  then  yon  should  return  a  verdict  in  favor 
of  the  plaintiff  and  against  said  defendant  KeUy, 
although  you  may  further  believe  and  find  from 
the  evidence  that  said  Stein  did  not  deliver  any 
part  of  said  money  to  Kelly,  but  appropriated 
the  same  to  his  own  use,  that  Kelly  did  not  de- 
riye  any  personal  benefit  whatever  from  the 
transaction,  and  that  he  believed  he  was  sign- 
ing a  contract  guaranteeing  the  payment  by 
Stein  of  $100  for  books  and  not  a  note  for  |500 
payable  to  plaintiff: 


"As  to  the  defendant  Walter  A.  Kelly,  the 
court  further  instructs  you  as  follows:  If, 
however,  you  believe  and  find  from  the  evidence 
that  the  plaintiff  employed  the  George  H.  Stein 
mentioned  in  the  testimony  to  make  a  loan  for 
her  to  the  defendant  Walter  A.  Kelly,  and 
delivered  to  said  Stein  for  that  purpose  the 
sum  of  $500;  that  in  pursuance  of  such  au- 
thority given  him  by  plaintiff  said  Stein,  acting 
for  her,  procured  the  signature  of  said  Kelly 
both  to  the  original  note  and  the  renewal  there- 
of, now  sued  on,  by  falsely  representing  to 
said  KeUy  that  said  note  was  a  contract  by 
which  Kelly  was  to  guarantee  the  payment  of 
$100  owing  by  said  Stein  for  some  books;  that 
Kelly  was  totally  blind,  but  relying  npon  the 
representations  so  made  to  him  by  said  Stein, 
and  believing  them  to  be  true,  and  being  deceiv- 
ed thereby,  signed  said  note,  intended  to  bind 
himself  as  a  guarantor  for  the  payment  of 
$100  by  said  Stein  for  books,  and  not  to  sign 
a  note  for  $500  payable  to  the  plaintiff,  and 
that  he  received  no  part  of  the  money  which 
the  plaintiff  had  given  Stein  to  loan  to  him,  and 
was  not  benefited  in  any  manner  by  the  transac- 
tion, and  that  said  Stein  appropriated  the 
money  so  given  him  to  his  own  use,  then  your 
verdict  should  be  in  favor  of  said  defendant 
^Kelly,  although  you  may  further  believe  and 
find  from  the  evidence  that  tlie  plaintiff  acted 
in  good  faith,  and  had  no  knowledge  or  infor- 
mation that  would  lead  her  to  believe  that  Stein 
did  not  intend  to  deliver  said  money  to  KeUy.'* 


It  wiU  he  noted  that  the  first  of  these  In- 
structions tells  the  Jury,  In  effect,  that  if 
they  find  that  Stein  represented  to  plaintiff 
that  Kelly  wanted  to  borrow  $500  and  that 
the  loan  would  be  a  safe  one,  and  thus  pro- 
cured plaintiff's  consent  to  the  making  of 
such  loan,  and  If  Stein,  "ncting  for  himself 
and  not  for  plaintiff,"  procured  Kelly's  sig- 
nature to  the  original  note,  and  afterwards  In 
like  manner  to  the  renewal  not)e,  then  to  find 
for  plaintiff,  even  though  the  Jury  should  find 
that  Stein  did  not  deliver  any  of  the  money 
to  Kelly,  but  appropriated  it  to  his  own  use, 
and  that  Kelly  believed  that  he  was  signing 
an  Instrument  of  an  entirely  different  char- 
acter. This  Instruction  makes  the  liability 
of  Kelly  turn  upon  whether  it  be  found  that 
Stein  was  acting  for  himself  or  for  plaintiff. 

This  Instruction  fastens  liabUity  upon  Kel- 
ly, though  the  Jury  find  that  Stein  fraudu- 
lently procured  Kelly's  signature  to  the  note 
in  suit  by  taking  advantage  of  Kelly's  blind- 
ness, the  latter  believing  that  be  was  signing 
an  instrument  of  an  entirely  different  char- 
acter and  not  intending  to  execute  a  note  at 
all ;  provided  the  Jury  find  that  in  perpetrat- 
ing such  fraud,  by  means  of  the  trick  or  arti- 
fice mentioned,  Stein  was  **acting  for  him- 
self." This  view  appears  to  us  to  be  entirely 
unsound. 

In  the  first  place  it  may  be  said  that  there 
is  no  competent  evidence  binding  upon  Kelly 
to  show  that  he  ever  requested  ^cein  to  pro- 
cure a  loan  for  him.  True  It  is  that  plaintiff 
testified  that  Stein  told  her,  in  effect,  that  he 
wanted  the  money  to  loon  to  Kelly,  and  thus 
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procured  plalntllTB  consent  to  the  making  of 
a  loan  on  a  note  to  be  signed  by  Kelly  and 
the  firm  Stein  &,  WulO!;  uut  this  testimony, 
if  otherwise  competent,  wasiiot  binding  upon 
Kelly.  But  regardless  of  this,  if  fraud  of  the 
character  set  up  in  Kelly's  answer  was  prac- 
ticed by  Stein  to  obtain  Kelly's  signature  to 
the  note,  we  regard  it  as  clear  that  as  be- 
tween Kelly  aud  plaintiff  no  liability  can  at- 
tach to  the  former  on  the  instrument. 

[1-3]  In  1  Daniel  on  Negotiable  Instru- 
ments (6th  Ed.)  p.  1022,  f  847,  it  is  said: 

"Thus  if  a  note  is  fraudulently  or  falsely 
read  to  a  blind  man  and  he  were  to  sign  it  be- 
lieving it  to  have  been  correctly  read,  *  ♦  ♦ 
we  should  have  a  new  element  entering  into  the 
consideration  of  his  liability.  In  such  cases  the 
want  of  faculties  to  detect  the  fraud  shields 
the  party  from  its  consequences,  and  the  an- 
thorities  justly  exonerate  him.  He  has  creat- 
ed no  agency  or  trnst.  He  has  not  intentional- 
ly or  knowingly  given  the  appearance  of  valid- 
ity to  the  paper.  It  cannot  be  said  that  he  has 
acted  negligently,  because  his  infirmity  prevent- 
ed that  diligence  wliich  men  of  ordinary  facul- 
ties and  education  possess.*' 

Such  has  been  held  to  be  the  law  in  this 
state  (prior  to  the  enactment  of  the  Negoti- 
able Instruments  Law)  i ;  and  it  has  been 
held  that  the  defense  may  be  shown  under 
a  plea  of  non  est  factum.  Broyles  v.  Ab- 
sher,  107  Mo,  App.  168,  80  S.  W.  703,  and 
cases  cited.  In  this  connection  see,  also, 
Talt  V.  Locke,  130.  Mo.  App.  273.  109  S.  W. 
105.  And  it  does  not  appear  that  anything 
in  the  Negotiable  Instruments  Law  has  in 
any  way  affected  the  rule  to  be  applied  under 
such  circumstances.  1  Daniel  on  Neg.  Inst 
p.  270,  S  1^3.  Indeed,  since  the  action  is 
here  between  the  Immediate  parties  whose 
names  appear  upon  the  instrument,  the  case 
is  governed  by  the  rules  applicable  to  non- 
negotiable  instrumentsi  Long  v.  Mason,  273 
Mo.  266,  200  S.  W.  1062. 

We  think  that  it  would  not  do  to  say  that 
plaintiff's  right  of  recovery  is  not  affected 
by  the  fraud  of  Stein,  if  any,  of  the  char- 
acter mentioned,  if  the  jury  find  that  Stein 
was  "acting  for  himself."  If,  indeed,  Stein 
perpetrated  this  fraud  upon  Kelly  for  the 
purpose  of  getting  plaintiff's  money  into  his 
hands  so  as  to  appropriate  it  to  his  own  use, 
he  was,  of  course,  acting  for  himself  to  the 
extent  that  he  was  dealing  with  both  plain- 
tiff and  Kelly — ^with  plaintiff  to  get  her  con- 
sent to  the  making  of  a  loan,  and  with  Kelly 
to  procure  his  signature  by  fraud  and  trick- 
ery—with the  object  of  profiting  by  the 
transaction.  But  it  does  not  follow,  we 
think^  that  plaintiff,  though  ignorant  of 
the  fraud  at  the  time,  can  now  take  advan- 
tage thereof  and  recover  against  Kelly  who, 
if  the  evidence  in  his  behalf  be  true,  did  not 
in  fact  intentionally  execute  this  instrument 
at  all. 

It  seems  clear  that  plaintiff,  in  seeking 
to   recover   on  the  note,    cannot   avoid   re- 

*  Laws  1905,  p.  248. 


sponsibility  for  the  fraud  of  Stein,  if  any,  in 
obtaining  Kelly's  signature  thereto.  In  this 
connection  it  may  be  noted  that  plaintiff's 
testimony  is  that  Stein  &  Wulff  had  been  her 
attorneys,  had  made  other  loans  for  her,  and 
were  then  in  possession  of  all  of  her  papers, 
and  that  she  authorized  the  lending  of  this 
$500,  giving  Stein  the  money  for  such  osten- 
sible purpose.  She  intrusted  Stein  to  bring 
her  a  note  properly  signed,  and  when  he 
brought  a  note  which  purported  to  bear  Kel- 
ly's signature  she  gave  him  the  money  with- 
out further  inquiry.  But,  in  any  event,  if 
fraud  of  the  character  mentioned  was  prac- 
ticed by  Stehi,  L  e.,  if  through  trickery  and 
deception  Kelly's  signature  was  obtained  to 
an  instrument  which  he  did  not  intend  to 
execute  at  all,  advantage  being  taken  of  his 
blinduess,  then  certainly  such  instrument  in 
plaintiff's  hands  is  not  a  valid  obligation  of 
Kelly  and  cannot  be  enforced  against  bim. 

The  instructions  should  submit  the  case 
as  to  defendant  Kelly  so  as  to  require  the 
Jury  merely  to  determine  the  issue  of  fraud 
and  trickery  on  the  part  of  Stein  raised  by 
Kelly's  answer,  and  to  make  the  question  of 
Kelly's  liability  hinge  thereupon.'  The  in- 
structions given  as  to  Kelly  do  not  do  this, 
but,  oUj  the  contrary,  permit  a  recovery 
against  him  though  the  jury  find  that  he 
was  imposed  upon  as  alleged,  provided  they 
find  that  in  practicing  such  imposition  Stein 
was  acting  for  himself. 

The  other  questions  raised  are  not  in  our 
opinion  controlling  and  need  not  be  dis- 
cussed. 

It  follows  that  as  to  defendant  Wulff  the 
judgment  should  be  afllrmed,  while  as  to  de- 
fendant Kelly  the  judgment  should  be  re- 
versed and  the  cause  remanded.  It  is  so 
ordered. 

BECKER,    J.,    concurs    In    these    views. 

REYNOLDS,  P.  J.,  dissents  as  to  what  is 
said  in  criticism  of  the  instructions  as  to  de- 
fendant Kelly,  for  the  reasons  stated  by 
him. 

REYNOLDS,  P.  J.  (dissenting  opinion  to 
part  of  separate  opinion  of  the  court  filed). 
In  view  of  the  opinion  of  my  learned  as- 
sociate. Judge  ALLEN^  concurred  in  by 
Judge  BECKER,  I  add  this: 

While  I  think  that  the  law  as  quoted  by 
my  learned  Associate  is  good  law,  I  do  not 
think  that  it  is  here  applicable  or  controlling. 
I  think  that  the  question  as  to  the  capacity 
in  which  Stein  &  Wulff,  or  either  of  ihem, 
were  acting,  was  a  question  for  the  jury,  as 
see,  among  many  other  cases  as  to  con- 
troverted facts,  Linderman  v.  Carmin,  255 
Mo.  62,  164  S.  W.  614.  It  is  true  that  it 
appears  by  the  evidence  that  Stein  &  Wulff 
had  been  the  attorneys  for  Mrs.  Rogers,  had 
made  other  loans  for  her  and  were  both  in 
possession  of  many  of  her  papers  but  were 
not  in  possession  of  her  money.    It  is  also 
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true  that  the  representation  to  her  by  Stein 
or  Wolff,  that  the  money  was  for  Kelly,  was 
a  frand  on  Kelly  but,  in  the  absence  of 
knowledge  of  its  falsity  on  the  part  of  Mrs. 
Rogers,  I  do  pot  think  that  the  note  in  her 
hands  was  vitiated.  It  is  true  that  the  in- 
gtmctions  covering  Kelly's  liability  are  some- 
what vague  but  I  do  not  see  any  reversible 
error  in  them.  The  effect  of  the  opinion  of 
my  learned  Associate  tends  very  strongly  to 
take  the  determination  of  the  facts  from 
the  consideration  of  the  jury,  although  that 
may  not  have  been  the  intention.  It  is,  of 
course,  true  that  if  Kelly  was  induced  to 
sign  the  two  notes  on  false  representations 
made  to  him  by  Stein  &  Wulff,  they  taking 
advantage  of  his  blindnei^s  as  between  them, 
that  is  as  between  Stein  &  Wulfl  on  one  hand 
and  Kelly  on  the  other,  Kelly  is  not  Jointly 
bound;  but  I  do  not  thinly  that  that  is  so 
with  respect  to  Mrs.  Rogers,  unless  the  Jury 
find  that  in  the  transaction  Stein  &  Wulff 
were  acting  as  the  authorized  agents  of  Mrs. 
Rogers  and  that  is  a  question  for  the  Jury 
to  determine  under  the  facts  in  the  case. 
Kelly  was  blind  and  had  to  rely  on  repre- 
sentations made  to  him  about  the  character 
of  the  paper  he  was  signing,  but  there  is  no 
evidence  that  he  exercised  even  ordinary 
caution  in  inquiring  into  what  the  character 
of  the  paper  was,  and  the  request  to  sign  and 
the  representation  came  entirely  from  Stein 
&  Wulff,  anA,  unless  they  were  acting  in  the 
transaction  as  the  authorized  agents  of  Mrs. 
Rogers,  she  most  certainly  is  not  responsible 
for  the  representations  made  by  them  to 
Kelly.  There  is  no  evidence  in  the  case 
whatever  to  show  that  Mrs.  Rogers  had  any 
information  as  to  Kelly,  except  that  con- 
veyed to  her  by  Stein  &  Wulff.  She  did  not 
even  know  him  and  had  never  met  him  until 
after  the  maturity  of  the  renewal  note,  and 
if  the  Jury  found  as  a  fact  that  Stein  & 
Wulff,  so  far  as  Mrs.  Rogers  is  concerned, 
were  purporting  to  act  as  the  agents  of 
Kelly,  and  purported  to  be  acting  for  him  in 
the  transaction,  and  Mrs.  Rogers  had  no 
knowledge  or  notice  to  the  contrary  and  had 
not  emi^oyed  either  Stein  or  Wulff  to  make 
this  loan  for  her,  I  am  unable  to  see  how 
the  note  is  not  valid  in  her  hands  as  against 
all  of  the  purported  makers. 

I  think  the  Judgment  of  ^e  circuit  court 
should  be  affirmed. 


BRADFORD  v.  CITY  OF  ST.  JOSEPH. 
(No.  13001.) 

(Kansas  City  Court  of  Appeals.     Missouri 

Dec.  2,   1918.     On   Kehearing, 

June  16,  1919.) 

1.  Master  and  Servant  ^=»204(1)— Injuries 
TO  Lineman— Issues—Proof. 
Wliere   petition  charged   defendant's   fore- 
man with  negligence  in  ordering  plaintiff,  a  line- 


man, to  cUmb  a  pole  knowing  it  to  be  rotten, 
and  also  in  failure  to  inspect  it,  and  uncontra- 
dicted evidence  showed  that  the  foreman  did  in- 
spect it,  the  submission  of  the  case  on  issue 
as  to  whether^  foreman  ordered  lineman  to 
climb  pole  knowing  of  its  condition,  without 
submitting  issue  as  to  other  negligence  charg- 
ed, was  proper. 

2.  NEOLiaENOE  <&»119(1)  —  Submission  of 
Case. 

Plaintiff  is  not  required  to  submit  his  case 
on  all  the  separate  specifications  of  negligence, 
but  only  upon  those  having  evidentiary  support. 

3.  Master  and  Servant  ^=»235(7)  —  Injury 
TO  Lineman  —  Inspection  op  Pole  — Duty 
OP  Foreman.  ' 

Where  a  foreman  orders  a  lineman  to  climb 
a  pole,  it  is  the  foreman's  duty,  and  not  that  of 
the  lineman,  to  inspect  it  and  ascertain  its  con- 
dition. 

4.  Master  and  Servant  <S=»287(8)  —  Injury 
TO  Lineman— Defective  Pole— Sufficien- 
cy OP  Evidence. 

In  action  for  injuries  to  lineman  by  the 
breaking  of  a  defective  pole  involving  issue  of 
whether  his  foreman  had  ordered  him  to  climb 
it  knowing  ita  defective  condition,  Jield,  that 
court  properly  overruled  demurrer  to  the  evi- 
dence. 

5.  Appeal  and  Brbor  ^=9927(5)  —  Rsvixw  ^ 
Demxtrsbr  to  Bvidenok. 

Appellate  court,  In  determining  whether 
court  properly  overruled  demurrer  to  plaintiff's 
evidence,  must  accept  all  of  plaintiff's  evi- 
dence, not  inherently  unreasonable  or  contrary 
to  well-known  physical  laws  and  the  common 
experience  of  mankind,  as  true,  together  with- 
all  reasonable  inferences  the  jury  were  entitled 
to  draw  therefrom. 

6.  Master  and  Servant  <&»190(1  6)  —  Inju- 
ries TO  Lineman  —  Defective  Pole  — Lia- 
bility OP  Employer. 

If  a  foreman  fails  to  exercise  ordinary  care 
to  ascertain  whether  a  pole  is  reasonably  safe 
to  be  climbed  and  orders  a  lineman  to  cUmb 
it  and  remove  wires,  the  employer  is  liable  for 
lineman's  injuries  by  the  breaking  of  the  pole. 

7.  Master  and  Servant  ^=»246(4)  —  In  jury 
to  Lineman— Contributory  Nequobncb. 

Lineman  having  no  notice  of  defective  con- 
dition of  a  pole  is  not  contributorily  negligent 
in  climbing  it  upon  his  foreman's  order  and  re-* 
moving  wires  in  the  usual  manner. 

8.  Trial  ^=>253(4)— Instruction— Ignoring 
Defenses— Contributory  Negligence. 

In  an  action  for  injuries  to  lineman  from 
defective  pole,  instruction  that  contributory 
negligence  was  a  defense  and  that  the  burden 
was  on  defendant  to  establish  it  was  not  ob- 
jectionable as  taking  from  defendant  other  de- 
fenses than  that  of  contributory  negligence. 

9.  Master  and  Servant  «@=»190(16)  —  Work 
OF  Lineman- Inspection  of  Pole. 

A  foreman  ordering  a  lineman  to  climb  a 
pole  and  remove  wires  is  not  required  to  exer- 
cise more  than  ordinary  care  to  ascertain 
whether  the  polo  is  in  a  defective  condition. 
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10.  Master  and  Sebvamt  ^=»296(14)— Injubt 
TO  Lineman— Inbteuotions. 

In  a  lineman's  action  for  injuries  by  the 
breaking  of  a  pole  which  he  climbed  under  fore- 
man's orders,  instruction  properly  submitted 
case  to  jury  without  submitting  question  of 
whether  lineman  relied  upon  foreman's  assur- 
ance that  pole  was  in  good  condition,  where 
there  was  no  evidence  that  he  suspected  or  had 
reason  to  suspect  danger,  or  that  he  relied  upon 
any  other  assurance  than  that  implied  by  law 
in  the  giving  of  the  order. 

11.  Master  and  Servant  ^=»245(1)— Omicb- 
iNQ  OF  Pole— Assumption  of  Safbtt. 

Where  foreman  ordered  lineman  to  climb 
pole  and  remove  wires,  lineman  had  a  right  to 
assume  that  the  pole  was  one  that  conld  be 
safely  climbed. 

On  Rehearing. 

12.  Damages  <$=>216(2)  —  Personal  Injuries 
—Pleading— Variance— Loss  of  Eabnings 
—••Loss  of  Time." 

In  a  personal  Injury  action,  allegation  that, 
•'as  a  result  of  said  injuries,  plaintiff  has  lost 
and  will  lose  much  valuable  time,  and  his  abil- 
ity to  perform  labor  and  earn  a  livelihood  has 
been  lost  or  greatly  impaired,"  held  to  support 
instruction  authorizing  recovery  for  loss  of 
earnings,  since  •'loss  of  time"  is  equivalent  to 
loss  of  earnings. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  ^Second  Series,  Loss  of 
Time.] 

13.  Damages  ^=»2ie(2)  —  Personal  Injuries 
—Permanency— Instruction. 

In  a  personal  injury  action,,  evidence  held 
to  justify  instruction  authorizing  recovery  for 
permanency  of  injuries. 

14.  Evidence  «=59570  —  Expert  Testimony- 
Weight. 

A  jury  is  not  bound  by  the  opinion  of  an  ex- 
pert 

Appeal    from    drcnit    Court,   Buchanan 
County;  L.  A.  Vories,  Judge. 
"Not  to  be  officially  pubUahed." 

Suit  by.  James  W.  Bradford  against  the 
City  of  St.  Joseph.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed  on  rehear- 
ing. 

Ohas.  L.  Faust  and  Perry  A.  Brubaker, 
both  of  St.  Joseph,  for  appellant 

A.  L.  Ray  and  Duvall  &  Boyd,  aU  of  St 
Joseph,  for  respondent. 

TRIMBLE,  J.  Plaintiff,  a  lineman  em- 
ployed by  the  defendant  city  In  repairing  the 
lines  of  Its  electric  light  plant,  and  working 
under  the  city's  foreman,  was  Injured  by  the 
breaking  and  fall  of  a  pole  he  had  climbed. 
He  brought  this  suit  and  recovered  judgment 
for  $5,000  damages.    The  city  appealed. 

The  petition  charged  that  defendant's 
foreman  negligently  ordered  plaintiff  to 
climb   a   wooden  pole  which   the   foreman 


knew,  or  by  exercise  of  ordinary  care  should 
have  known,  was  rotten,  weak,  and  defec- 
tive In  time  to  have  braced  It  before  order- 
ing plaintiff  to  go  upon  same.  The  petition 
further  charged  that  the  foreman  negligent- 
ly failed  to  Inspect  said  pole  to  ascertain 
its  defective  condition  and  negligently  flailed 
to  warn  plaintiff  that  the  pole  was  rotten, 
weak,  and  defective. 

[1,2]  However,  the  evidence  on  botb 
sides  of  the  case  showed  that  the  foreman 
did  Inspect  the  pole,  and  hence  plaintiff  sub- 
mitted his  case  upon  the  issue  raised  by  the 
first  charge  in  his  petition,  namely,  that 
the  foreman  ordered  plaintiff  to  cUmb  a  de- 
fective pole  when  he  (the  foreman)  knew,  or 
should  have  known,  it  was  rotten,  weak,  and 
defective.  This  was  not  submitting  the  case 
upon  an  issue  outside  of  the  pleading,  as 
claimed  l^  defendant,  but  was  perfectly 
proper,  since  a  plaintiff  is  not  required  to 
submit  his  case  upon  all  of  the  separate 
specifications  of  negligence,  but  should  sub- 
mit it  only  upon  those  having  evidentiary 
support 

The  evidence  on  both  sides  also  agrees  that 
the  pole  was  in  fact  rotten;  but  there  is  a 
difference  between  them  as  to  the  extent  of 
the  decay,  and  also  over  the  question  of 
whether  the  pole,  at  the  time  of  inspection, 
could  or  could  not  have  been  regarded  as 
reasonably  safe  to  be  climbed  notwithstand- 
ing the  decay. 

[3]  There  is  no  question  but  that  it  was 
the  foreman's  duty,  and  not  the  plaintiff's 
to  inject  the  pole  to  ascertain  its  condi- 
tion. The  evidence  on  both  sides  further 
shows  that  when  a  pole  has  been  inspected 
and  found  to  be  unsafe,  or  "weak  and 
swingy,"  as  one  of  plalntiflTs  witnesses  put 
it,  the  foreman  should  have  it  braced  by 
means  of  pikes,  and  that  when  plaintiff 
climbed  the  pole  after  the  foreman  had  in- 
spected it  there  were  no  braces  thereon ;  none 
having  been  put  up  or  ordered  by  the  fore- 
man. As  to  whether  plaintiff  was  ordered  by 
the  foreman  to  climb  the  pole,  plaintifTs 
evidence  tends  to  show  the  foreman  did  so 
order  him,  while  defendant's  tends  to  show 
that  he  did  not 

[4,  5]  With  matters  in  this  shape,  appel- 
lant contends  the  demurrer  to  the  plaintifTs 
case  should  have  been  sustained.  We  are 
clearly  without  authority  or  power  to  so 
hold.  In  view  of  the  verdict,  we  must  ac- 
cept all  of  plaintiff's  evidence  (not  Inherently 
unreasonable  or  contrary  to  well-known 
physical  laws  and  the  commcm  experience  of 
mankind)  as  true,  together  with  all  reason- 
able inferences  the  Jury  were  entitled  to 
draw  therefrom. 

At  Fourth  and  Dolman  streets  was  an 
electric  light  in  the  center  of  the  street  in- 
tersection, suspended  from  a  wire  or  cable 
between  two  poles  on  opposite  comera    The 
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pole  on  the  east  side  was  leaning  and  was 
to  be  straightened.  About  75  feet  or  so  north 
of  this  pole  was  a  stub-pole  to  which  a  gay 
wire  was  attached  holding  the  comer  in 
place.  This  stnb-pole  was  the  one  that  fell. 
It  was  20  feet  high,  6  inches  in  diameter  at 
the  top,  and  10  inches  thick  at  the  ground. 
This  pole  leaned  slightly  to  the  south.  In  ad- 
dition to  the  guy  wire,  attached  about  7  or  8 
feet  up  the  pole,  was  a  telephone  wire  fas- 
tened to  the  top  of  It. 

The  foreman  and  all  of  the  men  under 
him,  except  plaintiff,  went  from  where  they 
had  been  working  to  Fourth  and  Dolman 
streets  in  order  to  straighten  said  lamp 
pole.  Plaintiff  stopped  on  the  way  to  see  a 
relative  or  some  one  else  for  a  short  time. 
When  the  men  arrived  at  the  place  in  ques- 
tion, the  foreman  put  a  man  to  digging  at 
the  north  side  of  the  stub-pole  to  enable  him 
to  test  the  pole's  soundness  below  the  top 
of  the  ground.  After  this  had  been  done, 
the  foreman  came  to  the  pole,  and  by  strik- 
ing into  it  with  a  tool  ascertained  that  it 
was  rotten.  He  then  said  he  would  take  the 
pole  out,  cut  it  off,  and  reset  the  sound  por- 
tion, and  ordered  the  digger  to  dig  a  hole 
dose  to  and  on  the  north  side  of  the  pole. 
This  the  digger  began  doing.  Plaintiff  had 
not  arrived,  but  came  very  shortly  thereafter. 
Bven  some  of  defendant's  witnesses  say 
plaintiff  had  not  arrived  when  the  testing 
of  the  pole  and  the  decision  to  reset  it  took 
place,  though  they  say  they  told  him  it  was 
decayed  and  was  to  be  reset  When  plain- 
tiff did  arrive  at  the  street  intersection,  he 
stopped  near  the  wagon  100  feet  or  so  south 
of  the  stub-pole.  Plaintiff  says  the  foreman 
came  down  there  to  him  and  'told  him  to 
take  down  the  lamp,  which  plaintiff  did,  and 
carried  it  over  and  laid  it  down  on  the  side- 
walk; that  then  the  foreman  said  to  him: 

"Jim,  go  and  climb  that  pole  and  cut  off  the 
guy  wire  and  go  on  up  and  take  off  the  tele- 
phone wire." 

Plaintiff,  having  put  on  his  cUmbers, 
walked  to  where  the  pole  was  and  went  up 
it  He  says  he  saw  the  man  digging  north 
of  the  pole,  but  took  no  notice  of  how  deep 
he  had  dug,  nor  did  he  stop  to  inspect  the 
pole.  He  says  it  was  not  customary  for,  or 
the  duty  of,  a  lineman  to  Inspect  a  pole  when 
the  foreman  is  on  the  ground,  but  only  when 
a  lineman  is  sent  out  alone  and  on  his  own 
responsibility;  that  he  had  no  thought  of 
danger,  as  the  foreman  had  been  to  the  pole, 
and,  had  it  been  considered  dangerous,  the 
pole  would  have  been  braced  with  pikes  ac- 
cording to  the  usual  method  and  custom.  As 
he  was  ordered  to  do,  he  went  up  the  pole, 
and,  as  he  was  told,  cut  off  the  guy  wire,  and 
then  went  on  up  to  the  top  to  remove  the 
^«lephone  wire  which  came  to  the  pole  from 
the  northeast  To  do  this  required  the  use  of 
both  of  his  hands,  so  he  secured  himself  to 


the  pole  by  means  of  the  safety  belt  and 
removed  the  telei^one  wire,  calling  to  a  man 
below  to  catch  it  lest  It  break  the  windows 
in  a  nearby  church.  When  he  )et  go  of  the 
telephone  wire,  the  pole  broke  and  fell  to  the 
northwest  across  plaintiff's  hips  and  groin, 
severely  and  painfully  injuring  him. 

[6]  Under  the  foregoing  circumstances,  if 
the  foreman  failed  to  exercise  ordinary  care 
in  ascertaining  whether  the  pole  was  or  was 
not  reasonably  safe  to  be  climbed,  and  order- 
ed plaintiff  to  go  up  the  pole  and  remove  the 
wires,  then  there  can  be  no  doubt  of  defend- 
ant's liability.  Clearly,  whether  plaintiff 
was  or  was  not  so  ordered  was  a  question 
for  the  Jury,  and  not  for  us,  to  decide.  It 
was  at  most  merely  a  question  of  veracity  be- 
tween plaintiff  and  the  foreman.  The  de- 
fendant's other  witnesses  were  busy  at  the 
time  and  the  substance  of  their  testimony 
is  that  they  did  not  hear  the  foreman  give 
any  sudi  order,  but  they  could  not  afiSrma- 
tively  say  no  such  order  was  given.  A  lady 
sitting  on  an  adjacent  porch,  testifying  for 
plaintiff,  says  she  saw  a  man,  who  from  his 
actions  she  took  to  be  the  foreman,  come 
from  where  the  pole  was  down  to  where 
plaintiff  was  near  the  wagon  and  say  some- 
thing to  him,  whereupon  plaintiff  immediate- 
ly went  to  the  pole  and  climbed  it  and,  when 
it  fell,  was  hurt  Another  witaess  says  the 
foreman  said  something  to  the  plaintiff,  and 
thereupon  the  plaintiff  went  to  the  pole  and 
climbed  it  What  it  was  the  foreman  said, 
witness  did  not  know.  So  that  there  was 
ample  Justification  for  the  Jury  finding  that 
plaintiff  was  ordered  up  the  pole  as  he 
claims  he  was.  However,  even  if  every  one  of 
defendant's  witnesses  had  testified  positively 
that  the  foreman  did  not  so  order  him,  never- 
theless the  testimony  of  plaintiff  that  he  did 
would  have  made  a  question  for  the  Jury. 
We  mention  the  above  merely  to  show  that 
plaintiff's  case  does  not  rest  solely  on  his  un- 
supported testimony,  nor  was  it  so  over- 
whelmingly contradicted  as  appellant  seems 
to  think. 

[7]  If,  as  the  Jury  has  found,  the  fore 
man  knew,  or  by  ordinary  care  should  have 
known,  of  the  pole's  condition,  and  If,  as 
the  Jury  has  also  found,  he  ordered  plaintiff 
to  climb  it  and  remove  the  wires,  then  he 
was  negligent,  and  defendant  is  liable  there- 
for unless  plaintiff  was  guilty  of  contribu- 
tory negligence.  Ck>rby  v.  Missouri  &  Kansas 
Telephone  Oo.,  231  Mo.  417,  436,  440,  182  S. 
W.  712;  Btttledge  v.  Swlnney,  170  Mo.  App. 
251,  156  S.  W.  478;  Miller  v.  Missouri  & 
Kansas  Tel^hone  Oo.,  141  Mo.  App.  462, 
126  S.  W.  187.  Under  plaintiff's  evidence,  he 
had  no  notice  of  danger,  and  clearly  there 
is  no  room  for  saying  he  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 
Indeed,  if  he  was  ordered  to  go  up  the  pole 
as  he  claims,  it  is  difficult  to  see  how  he 
could  be  deemed  to  be  guilty  of  contributory 
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negligence  as  a  matter  of  fact  unless,  as  de- 
fendant claims,  he  was  told  of  the  pole's  con- 
dition and  thereby  knew  It  was  so  rotten 
and  likely  to  fall  that  a  reasonable  man 
would  not  have  obeyed  the  foreman's  order. 

He  cannot  be  deemed  guilty  of  contribu- 
tory negligence  as  a  matter  of  law  on  ac- 
count of  the  fact  that  he  first  took  off  the 
guy  wire  and  then  removed  the  telephone 
wire,  since  that  was  the  way  he  was  order- 
ed to  do  it  Nor  can  contributory  negligence 
be  predicated  upon  the  manner  of  his  doing 
it,  since  there  is  no  evidence  that  he  did  it 
in  an  unusual  or  unsafe  way,  or  that  his 
method  of  taking  the  wires  off  was  negligent. 
Neither  can  it  be  said  that  plalntifirs  theory 
of  the  way  the  fall  occurred  and  what 
brought  it  about  was  contrary  to  well-known 
physical  laws.  Consequently,  no  error  was 
committed  in  overruling  defendant's  demur- 
rer to  the  evidence. 

A  multitude  of  objections  and  criticisms 
are  made  In  relation  to  plalntilTs  instruc- 
tions. The  case  both  in  the  petition  and  in- 
structions is  patterned  after  the  case  of 
Corby  v.  Telephone  Co.,  supra,  wherein  the 
instructions  were  approved. 

It  is  said  that  while  plaintiff's  instructions 

1,  8,  6,  8,  and  9  are  formal  in  their  nature, 
yet  they  are  erroneous  "under  the  circum- 
stances of  this  case;  they  and  each  of  them 
misled  the  jury."  Just  how  or  in  what  way 
they  misled  the  Jury  is  not  stated,  nor  are 
we  able  to  perceive  how  they  did. 

[8]  There  was  no  error  in  instruction  No. 

2,  which  told  the  Jury  that  contributory  neg- 
ligence was  a  defense  in  the  case,  but  that 
the  burden  was  on  defendant  to  establish  It 
Such  an  instruction  has  been  many  times  ap- 
proved. It  could  not  possibly  be  regarded  as 
taking  from  the  Jury  any  other  defense  the 
defendant  interposed. 

[9, 10]  There  is  no  <!oubt  but  that  the  law 
did  not  require  the  foreman  to  exercise  more 
than  ordinary  care.  But  plaintiff's  said  in- 
struction No.  4  does  not  require  more  than 
that  On  the  contrary,  that  is  what  it  re- 
quired. Although  the  evidence  on  both  sides 
agreed  as  to  many  facts,  yet  said  instruction 
No.  4  assumed  none,  but  submitted  to  the  Jury 
the  question  whether  plaintiff  was  in  the  em- 
ploy of  the  city  as  a  lineman;  whether  the 
pole  was  rotten  and  defective;  whether  he 
went  upon  the  pole  pursuant  to  an  order  of 
the  foreman;  whether  the  foreman  had  au- 
thority to  give  such  order,  if  any ;  and  wheth- 
er the  foreman  knew,  or  by  the  exercise  ofor^ 
dinary  care  should  have  known,  of  the  con- 
dition of  the  pole.  And  the  Jury  were  told 
that  if  they  found  the  above  matters  were 
true,  and  that  plaintiff  fell  because  of  the 
rotten  condition  of  the  pole  and  was  In- 
jured as  claimed,  then  they  should  find  for 
plaintiff  provided  he  was  himself  in  the 
exercise  of  ordinary  care.  This  properly 
submitted  the  case  upon  the  charge  that  the 


foreman  ordered  the  plaintiff  to  go  up 
when  he  knew  or  should  have  known  it  was 
unsafe  and  dangerous. 

[11]  The  plaintiff,  under  his  theory  of  the 
case,  and  as  his  evidence  shows,  had  no 
reason  to  think,  nor  did  he  think,  the  pole 
was  unsafe,  pence  this  is  not  a  case  where 
the  plaintiff  seeks  to  avoid  the  consequences 
of  his  knowledge  of -danger  byjsaying  he  re- 
lied upon  the  assurance  of  the  foreman* 
So  that  it  was  not  necessary  to  include  in 
instruction  No.  4  the  question  of  whether 
he  relied  on  the  foreman's  assurance.  Gon- 
cededly,  it  was  the  foreman's  duty  to  in- 
spect the  pole  and,  if  he  found  it  rotten,  to 
have  it  braced  before  sending  some  one  up 
it  He  did  inspect  the  pole;  he  found  it 
was  rotten;  he  did  not  brace  it  The  Jury 
found  that  he  knew,  or  with  ordinary  care 
could  have  known,  the  pole  was  not  reason- 
ably safe.  If,  under  these  circumstances,  he 
ordered  plaintiff  to  climb  the  pole  and  take 
off  the  wires,  clearly  he  was  ne^igent;  and 
when  plaintiff  received  the  order  and,  in 
obedience  thereto,  climbed  the  pole,  he  had 
a  right  to  assume  the  pole  was  one  that 
could  be  safely  climbed.  Plaintiff  had  a 
right  to  submit  his  case  upon  the  theory  sup- 
ported by  his  evidence ;  he  is  not  required  to 
submit  it  upon  defendant's  theory.  The  case 
is  not  one  where  plaintiff  knew  or  had  rea- 
son to  think  the  pole  was  dangerous  and  bas- 
ed his  cause  of  action  upon  the  foreman's  neg- 
ligent assurance  of  safety  and  plaintiff's  re- 
liance thereon.  If  such  had  been  his  case, 
he  would  have  had  to  submit  such  assurance 
and  his  reliance  thereon  to  the  Jury  for  their 
determination,  since  it  would  have  taken 
both  to  constitute  his  cause  of  action.  There 
is  quite  a  difference  between  cases  where  neg- 
ligent assurance  of  safety  is  relied  upon  as 
the  essence  of  the  cause  of  action  and  cases 
where  it  is  relied  upon  merely  to  escape  the 
consequences  of-  *  contributory  negligence. 
Hall  V.  Mfgrs.'  Coal  &  Coke  Co.,  260  Mo. 
351,  368,  369,  168  S.  W.  027,  Ann.  Cas.  19160, 
375.  In  the  case  at  bar,  it  was  the  negligent 
order  given  with  knowledge  of  the  pole's  con- 
dition that  was  the  cause  of  action,  and, 
since  there  is  nothing  in  plaintiff's  evidence 
anywhere  tending  to  show  he  suspected  or 
had  reason  to  suspect  danger,  he  did  not, 
even  as  a  defense  to  the  charge  of  contribu- 
tory negligence,  rely  upon  any  assurance  of 
safety  save  the  assurance  implied  by  law 
in  the  giving  of  the  order. 

Many  other  objections  are  specified  but,  as 
the  case  will  have  to  be  retried  for  a  rea- 
son hereinafter  stated,  occasion  for  many 
of  these  may  be  then  obviated ;  for  instance, 
the  alleged  indefinlteness  of  Instruction  No. 
4  as  to  the  time  when  plaintiff,  in  order  to 
recover,  must  be  in  the  exercise  of  ordinary 
care.  We  hardly  think  the  Jury  could  have 
failed  to  understand  that  it  was  when  plain- 
tiff was  obeying  the  alleged  order,  and  not 
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at  the  moment  be  received  the  order,  since 
be  was  standing  on  the  street  at  the  time 
of  its  alleged  reception  and  was  not  doing 
anything  then  to  exercise  care  over.  How- 
ever, all  complaint  on  that  score  should  be 
removed. 

Instruction  No.  6  on  the  measure  of  dam- 
ages includes  an  element  for  loss  of  earn- 
ings when  nothing  of  the  kind  is  mentioned 
or  prayed  for  in  the  petition.  In  this  re- 
spect it  la  erroneous,  and  there  is  no  way  by 
which  It  can  be  ascertained  what  was  allow- 
ed by '  the  Jury  therefor.  Hence  the  case 
must  be  reversed  and  remanded.  McDonald 
T.  St.  Louis  &  San  Francisco  B.  Co.,  165  Mo. 
App.  75,  111,  146  S.  W.  83,  and  cases  there 
cited.  We  observe  that  it  is  very  question- 
able whether  the  evidence  shows  it  probable 
or  reasonably  certain  that  plaintiff's  injuries 
will  be  permanent  Upon  a  retrial  of  the 
case,  if  the  evidence  does  not  more  clearly 
reveal  this,  the  element  of  permanency 
should  be  omitted.  Phillips  v.  Hamilton, 
etc..  Shoe  Co.,  178  Mo.  App.  196,  216,  165 
S.  W.  1183. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

All  concur. 

On  Rehearing. 

ELLISON,  P.  J.  Several  additional  briefs 
have  been  filed  by  the  parties,  and  we  have 
again  gone  over  the  record  in  connection  with 
the  various  contentions  stated  therein. 

Instruction  No.  6  for  plaintiff  related  to 
the  measure  of  damages  and  submitted,  in 
that  connection,  a  loss  of  earnings.  At  the 
first  hearing  we  thought  the  instruction  not 
supported  by  the  petition,  and  for  that  rea- 
son the  Judgment  was  reversed  and  the 
cause  remanded.  It  was  on  account  of  our 
ruling*  on  that  head  that  we  granted  a  re- 
hearing. 

[12]  We  have  now  concluded  that  the  trial 
court  was  not  in  error  in  granting  that  in- 
struction. It  was  alleged  in  the  petition 
Uiat— 

"As  a  result  of  said  injaries  plaintiff  has  lost 
and  will  lose  much  valuable  time,  and  his  abil- 
ity to  perform  labor  and  earn  a  livelihood  has 
been  lost  or  greatly  impaired.'* 

That  allegation  is  regarded  as  sufficient 
upon  which  to  base  a  loss  of  earnings,  as 
loss  of  time  is  equivalent  to  a  loss  of  earn- 
ings. Slaughter  v.  Railroad,  116  Mo.  269, 
275,  23  S.  W.  760;  Scholl  v.  Grayson,  147  Mo. 
App.  652,  664,  127  S.  W.  415. 

[13,14]  Defendant  insists  that  there  was 
no  evidence  to  Justify  the  Inclusion  of  dam- 
ages for  permanency  of  plaintiff's  injuries. 
We  think  there  was*  In  the  first  place,  one 
of  the  physicians  testified  as  to  the  particular 
nature  of  plaintiff's  injuries  and,  when  asked 
whether  such  injury  was  permanent,  answer- 
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ed  that  "as  a  rule  those  Injuries  were  perma- 
nent" It  is  not  necessary  that  an  expert 
must  state  in  so  many  words  that  a  certain 
injury  will  be  permanent  In  the  first  place, 
a  Jury  is  not  bound  by  the  opinion  of  an  ex- 
pert. The  Jury,  on  proper  evidence,  may  find 
an  injury  to  be  permanent,  regardless  of  the 
opinion  of  an  expert  Plaintiff  was  before 
the  Jury  and  testified  in  detail  as  to  the  na- 
ture of  his  injuries  and  his  suffering  down  to 
the  trial.  Hie  described  how  he  was  affected 
and  the  length  of  time  of  his  suffering  and 
disability  for  labor.  Bums  v.  Ice  Co.,  187 
S.  W.  145;  Prazler  v.  Smelting  Co.,  150  Mo. 
App.  419,  430,  130  S.  W.  485. 

Instruction  No.  4  finds  ample  support  in 
Corby  v.  Telephone  Co.,  231  Mo.  417,  428,  132 
S.  W.  712,  especially  as  to  the  time  at  which 
ordinary  care  should  be  exercised  by  plain- 
tiff. 

After  full  consideration  of  the  many  sug- 
gestions urged  by  defendant,  we  find  our- 
selves satisfied  with  the  disposition  made  of 
them  in  the  original  opinion. 

The  Judgment  will  be  affirmed. 

All  concur. 


GUTTA  PERCHA  MPG.  &  RUBBER  CO.  v. 
LEHRACK.  (No.  13275.) 

(Kansas    City    Court   of   Appeals.     Missouri. 
March  Term,  1919.) 

1.  CoMMSRCB  ^=940(1)— Cobpobahons  ^=9642 
(1)— Sale  of  Goods  —  Forbiqn  Cobpoka- 
TioNS— State  License— "Doing  Business." 

In  suit  by  New  Tork  corporation  for  balance 
due  on  sale  of  a  special  elevator  belt,  held,  un- 
der the  facts,  that  the  sale  in  question  was  a 
transaction  in  interstate  commerce,  and  that  as 
to  the  sale  plaintiff  was  not  '*doing  business" 
within  the  state  in  such  sense  as  to  require  a 
license  under  Rev.  St.  1909,  §S  8037,  3089,  3040, 
3042. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  I^rst  and  Second  Series,  Doing 
Business.] 

2.  Commebce  $=»69— Fobeiqn  Cobpobations 

—State  License. 
That  a  company  is  engaged  in  interstate 
commerce  does  not  absolve  it  from  the  duty  of 
taking  out  a  state  license  for  the  transaction  of 
such  business  as  it  actually  carries  on  within 
the  state  as  present  therein. 

3.  ComcBBCE  ^S969— FoBEiQN  Cobpobations 
—State  License. 

That  a  company  as  to  other  matters  and 
transactions  may  be  doing  business  within  the 
state  in  such  manner  as  to  require  a  license 
therefor  does  not  prevent  the  company  from  per- 
forming another  vaUd  transaction  in  interstate 
commerce  which  is  not  subject  to  state  regula- 
tion. 
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4.  CospoBATiONS  ^=»661(6)— Foreign  Corpo- 
BATI0N8— State  License— Bight  to  Sue. 

The  right  to  sue  is  not  taken  away  by  the 
state  statute  for  failure  of  a  foreign  corporation 
to  have  a  license,  but  only  the  right  to  enforce 
contracts  made  in  the  doing  of  business  subject 
and  contrary  to  state  regulation. 

5.  Commerce  ^^=940(1)— Interstate  Commerce 
—Sale  by  Foreign  Corporation. 

That  collection  for  a  special  belt  sold  by 
plaintiff  foreign  corporation  to  defendant  was 
made  through  a  resident  belting  company  did 
not  rob  the  transaction  of  its  purely  interstate 
character,  since  in  such  commerce  foreign  cor^ 
porations  are  not  deprived  of  the  right  to  have 
the  assistance  of  an  agent  in  the  state. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  O.  A.  Lucas,  Judge. 

Action  by  the  Gutta  Percha  Manufacturing 
&  Rubber  Company  against  Otto  J.  Lehrack, 
as  the  Lehrack  Contracting  &  Engineering 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Kenneth  McC.  De  Weese,  of  Kansas  City, 
for  appellant. 

Charles  M.  Miller,  of  Kansas  City,  for  re- 
spondent. 

TRIMBLE,  J.  Plaintiff,  a  corporation  or- 
ganized under  the  laws  of  New  York  and 
having  its  home  and  fac(t>ry  in  that  state, 
brought  suit  in  the  circuit  court  of  Jackson 
county.  Mo.,  to  recover  a  balance  of  $239.45 
due  on  the  sale  of  a  36-inch  special  "con- 
veyor'* belt  for  installation  in  an  elevator 
defendant  was  building  for  the  Blair  Milling 
Company,  in  Atchison,  Kan.  The  price  of 
the  belt  was  $1,239.45,  and  defendant  paid 
$1,000  thereon,  but  afterwards  declined  to 
pay  the  remainder,  claiming  that  the  belt 
«\'as  crooked  or  defective  in  some  way. 

The  contention  over  the  question  of  wheth- 
er the  belt  was  defective  or  not  has  been 
disposed  of  by  the  verdict  of  the  Jury  which 
was  in  plaintiff's  favor.  There  is  therefore 
nothing  left  tn  the  case  except  defendant's 
contention  that,  at  the  time  of  the  sale,  Sep- 
tember 16,  1915,  plaintiff,  a  foreign  corpora- 
tion, had  no  license  to  do  business  in  Mis- 
souri, and  that  consequently  the  suit  to  re- 
cover the  balance  due  on  the  purchase  price 
of  the  belt  could  not  be  maintained. 

Was  the  plaintiff,  in  the  sale  of  the  belt 
In  question,  "doing  business"  in  the  state  of 
Missouri  in  such  sense  as  requires  a  license 
under  sections  3037,  3039,  3040,  and  8042,  R. 
S.  1909?  If  so,  then  the  failure  to  have  such 
license — ^whlch  Is  conceded — ^will  render  a 
suit  for  the  purchase  price  of  the  belt  non- 
maintainable ;  the  contract  being  unenforce- 
able. 

For  a  number  of  years  prior  to  the  date 
of  the  sale  here  involved,  the  Kansas  City 
Rubber  &  Belting  Company,  located  in  Kan- 
sas City,  Mo.,  had  continuously,  as  a  part 


of  its.  business,  handled  the  goods  of  the 
plaintiff  and  resold  them  in  a  Jobbing  way. 
During  this  time  and  continuously  down  to 
and  past  the  date  of  this  sale,  the  said  Kan- 
sas City  Rubber  ft  Belting  Company  kept 
from  $500  to  $2,000  worth  of  plaintUTs  goods 
in  its  store,  and,  as  these  were  sold;  others 
were  sent  to  take  their  place.  They  were 
sold  for  cash  or 'credit,  and  the  credit  vsras 
extended  if  the  Kansas  City  Rubber  ft  Belting 
Company  thought  advisable.  All  sales  of 
plalntlfTs  goods  by  the  Kansas  City  Rubber 
ft  Belting  Company  were  kept  in  a  separate 
ledger  for  that  purpose.  The  goods  kept 
consisted  of  steam  hose,  water  hose,  beidng, 
and  packing  and  rubber  gooda 

The  assistant  manager  of  the  plaintifrs 
Chicago  office,  Mr.  Carter,  went  to  defend- 
ant's office  in  Kansas  City,  Mo.,  in  company 
with  Mr.  Backus,  the  dty  salesman  of  the 
Kansas  City  Rubber  ft  Belting  Company, 
and  there  Mr.  Carter  quoted  defendant  a 
price  on  the  belt  in  question.  The  defendant 
then  and  there  agreed  to  buy  the  belt  and 
signed  an  order  therefor;  but,  as  the  eleva- 
tor in  which  it  was  to  be  used  was  not  yet 
complete,  the  specifications  for  the  belt  were 
not  ready,  and  later  Backus  obtained  them 
from  the  defendant.  The  order  from  the 
defendant  to  the  plaintiff  was  then  sent  by 
the  Kansas  City  Rubber  ft  Belting  Company 
to  the  plaintiffs  office  at  Chicago  with  the 
recommendation  on  it  that  credit  be  extend- 
ed to  the  defendant  for  the  price  of  the  belt. 
The  order  went  from  there  to  plalntlfTs 
New  York  office,  and  the  belt,  a  special  36- 
Inch  conveyor  belt,  was  manufactured  at 
plaintiff's  factory  in  Brobklyn,  N.  Y.,  and 
shipped  from  there  by  plaintiff  to  Atchison, 
Kan.,  where  defendant  installed  it  in  the 
elevator  being  built,  as  heretofore  stated, 
for  the  Blair  Milling  Company.  This  last- 
named  company  paid  the  freight  on  l^e  belt 
and  charged  it  to  defendant's  account. 

The  bill  for  the  belt  was  in  the  name  of 
plaintiff  against  the  defendant,  but  was 
made  out  upon  stationery  headed  "Kansas 
City  Rubber  ft  Belthig  Co.,  Distributors  for 
the  Gutta  Percha  ft  Rubber  Mfg.  Co.,"  and 
having  the  Kansas  City  Rut^r  Company's 
Kansas  City  address  and  telephone  numbers 
on  it.  Monthly  statements  were  sent  the  de- 
fendant by  the  Kansas  City  Rubber  ft  Belt- 
ing Company,  and  agents  of  this  company 
called  upon  defendant  to  collect  the  amoimt 
due.  The  $1,000  paid  by  defendant  was  by 
check  to  the  Kansas  City  Rubber  ft  Belting 
Company,  which,  after  taking  out  its  com- 
mission, forwarded  the  remainder  to  the 
plaintiff. 

[1]  It  is  defendant's  contention  that  these 
facts  conclusively  show  that  the  plaintiff  was 
''doing  business"  in  this  state  in  the  sense 
that  requires  a  license  under  state  law ;  that 
the  sale  of  the  belt  was  the  same  business 
as  any  other  sales  of  goods  made  by   the 
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Kanms  City  Eubber  &  Belting  Ck>mpany,  and 
differed  from  them  only  by  reason  of  the 
fact  that  the  belt,  being  a  special  size  and 
larger  than  usually  kept  In  9tock  by  the  Kan- 
sas City  Company,  had  to  be  ordered  from 
the  factory  in  New  York  and,  solely  In  con- 
sequence of  that  fact,  shipped  direct  from 
there  to  the  place  where  it  was  used. 

[2-4]  Without  passing  upon  the  question 
whether  the  other  business  of  selling  plain- 
tiff's goods  by  the  Kansas  City  Rubber  & 
Belting  Company  was  of  such  a  character  as 
to  make  plaintiff  "doing  business"  in  this 
state  so  as  to  be  under  the  necessity  of  ob- 
taining a  license  therefor,  we  are  of  the  opin- 
ion that  the  sale  of  the  belt  in  question,  the 
contract  for  which  is  an  isolated  transaction 
and  the  sole  foundation  of  this  suit,  was 
purely  a  transaction  in  interstate  commerce, 
and  therefore  does  not  come  within  the  pur- 
view of  the  state  laws  requiring  a  license. 
It  is  true,  the  fact  that  a  company  is  engaged 
in  interstate  commerce  does  not  absolve  it 
from  the  duty  of  taking  out  a  state  license 
for  the  transaction  of  such  business  as  the 
company  actually  carries  on  within  that 
state  as  present  therein.  International  Har- 
vester Co.  V.  Commonwealth  of  Kentucky, 
234  U.  S.  579,  589.  34  Sup.  Ct  W4,  58  L.  Ed. 
1479;  Knapp  v.  Bullock  (D.  C.)  242  Fed.  543, 
549.  But,  on  the  other  hand,  the  ,fact  that 
a  company,  as  to  other  matters  and  trans- 
actions, may  be  doing  business  within  the 
state  in  such  manner  as  to 'require  a  license 
therefor,  does  not  prevent  the  company  from 
performing  another  perfectly  valid  transac- 
tion in  interstate  commerce  which  is  not  sub- 
ject to  state  regulation.  In  other  words,  if 
the  particular  transaction  involved  herein 
was  an  interstate  transaction  and  was  not 
accomplished  by  the  defendant  as  present 
and  engaged  in  business  within  this  state, 
then  it  should  not  be  denied  the  right  to  en- 
force the  contract  with  reference  to  such 
particular  Interstate  transaction,  even 
though  it  may  be  doing  business  as  to  other 
matters  within  the  state  and  without  a  li- 
cense. The  rig^t  to  sue  is  not  taken  away 
by  the  state  statute  for  failure  to  have  a 
license,  but  only  the  right  to  ^iforce  con- 
tracts made  in  the  doing  of  business  subject 
and  c^trary  to  state  regulation.  British- 
American  Portland  Cement  Co.  v.  Citizens' 
Gas  Co.,  255  Mo.  1,  32,  164  S.  W.  468,  Ann. 
Cas.  1915C,  151.  Consequently  the  mere  fact 
that  a  company  without  a  license,  may  have 
engaged  in  business  within  the  state  for 
which  a  license  is  required,  is  no  reason  for 
penalizing  it  with  reference  to  interstate 
business  for  which  no  license  is  needed. 

[6]  The  contract  for  and  sale  of  the  belt  in 
question  was  a  single,  separate,  and  wholly 
isolated  ^ansactlon,  having  noi  reference 
to  or  connection  in  any  way  with  anything 
else.  The  evidence  on  both  sides  is  that  the 
belt  was  ordered  and  bought  of  the  plaintiff 


direct  The  assistant  manager  of  the  Chi- 
cago office  obtained  the  order;  but,  because 
the  specifications  were  not  then  ascertain- 
able or  determined  upon,  the  completion  of 
the  order  by  the  insertion  therein  of  the 
specifications  and  the  sending  of  it  on  was 
done  through  the  Kansas  City  Rubber  & 
Belting  Company.  The  order  was  filled  in 
New  York,  and  the  belt  was  shipped  from 
there  to  Atchison,  Kan.,  where  it  was  to  be 
used.  The  fact  that  collection  therefor  was 
made  through  the  Kansas  City  Rubber  & 
Belting  Company  did  not  rob  the  transaction 
of  its  purely  interstate  character,  since,  in 
such  commerce,  the  foreign  corporation  is 
not  deprived  of  the  right  to  have  the  assist- 
ance of  an  agent  in  the  state;  and  whether 
or  not  the  transaction,  which  is  the  founda- 
tion of  the  cause  of  action,  is  interstate  in 
character,  is  the  test  of  whether  or  not  the 
penalty  of  the  state  statute  can  be  applied. 
Securities  State  Bank  v.  Simmons,  251  Mo.  2, 
11,  12,  157  S.  W.  586;  Interna tiwial  Text- 
Book  Co.  V.  Gillespie,  229  Mo.  897,  129  S.  W. 
922;  International  Text-Book  Co.  v.  Pigg, 
217  U.  S.  91,  80  Sup.  a.  481,  64  L.  Ed.  678, 
27  li.  R.  A.  (N.  S.)  493,  18  Ann.  Cas.  1103. 
We  think  the  interstate  commerce  character 
of  the  transaction  is  beyond  question,  and 
this  makes  the  state  statute  inapplicable. 
Butler  Bros.  Shoe  Co.  v.  United  States  Rub- 
ber Co,,  156  Fed.  1,  17,  84  C.  C.  A.  167. 

It  follows  from  this  view  of  the  case  that 
the  judgment  must  be  affirmed,  and  it  is 
accordingly  so  ordered. 

All  concur. 


HENSLBY  V.  KANSAS  CITY  RYS.  CO. 
(No.  13137.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

March  3.  1919.     On  Motion  for 

Rehearing,   April  7,  1919.) 

1.  Nboligeivgb      «&=>117  —   Contbibutoby 
Negligence— Necessot  op  Pleading. 

Contributory  negligence,  not  pleaded,  is  not 
in  the  case,  unless  it  appears,  as  a  matter  of 
law,  from  plaintiff's  evidence. 

2.  Nbgligbngb      «s»122(1)   —  Bubden     of 
Pboof— Contbibutoby  Neguobncb.' 

In  a  personal  injury  case,  plaintiff  is  not 
required  to  affirmatively  prove  the  exercise  by 
plaintiff  of  ordinary  care  during  all  the  time 
during  which  the  accident  occurred;  the  pre- 
sumption being  that  plaintiff  was  exercising  or- 
dinary care. 

^.  Depositions      ^s>65  —  Oppobtunity  to 

CfiOSS-BXAMINE. 

Where  defendant's  deponent,  after  giving 
her  testimony  in  chief,  and  when  plaintiff's 
counsel  began  a  cross-examination,  suddenly 
left  the  room,  and  next  day,  in  plaintiff's  ab- 
sence, returned  and  signed  the  deposition  so  far 
as  it  bad   been   taken,   and   t^en   disappeared, 
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leaving  plaintiff  with  no  opportunity  to  crosa- 
examine,  the  deposition  was  properly  excluded. 

4.  BviDBwcB  <S=»505,  506,  552— Expebtb— 
Hypothetical  Question  —  Probable 
Cause  op  Miscarriage— "Pbobably." 

In  action  against  street  railway  company 
for  injuries  from  street  car's  running  into  au- 
tomobile in  which  plaintiff  was  a  passenger, 
which  plaintiff  claimed  caused  her  to  miscarry, 
a  question  asked  a  physician  who  attended  her 
whether  in  his  opinion,  under  the  hypothesized 
facts,  "the  blow  she  received  was  the  probable 
cause  of  this  miscarriage/'  answered  affirma- 
tively, held  proper;  the  word  "probably*'  sig- 
nifying an,  opinion  on  a  doubtful  question,  not 
being  dogmatic,  and  not  substituting  the  wit- 
ness for  the  jury,  nor  being  the  expression  of  a 
fact,  but  only  an  opinion  of  likelihood,  and 
going  no  further  than  to  say  it  "may,"  it 
"might,"  it  "is  likely." 

5.  Evidence  ^=>474<3)  —  Conclusions  — 
Ability  to  Perform  Household  Duties. 

In  personal  injury  case,  the  objection  that 
the  court  should  not  have  permitted  plaintiff  to 
state  whether  she  was  able  to  perform  her 
household  duties  was  without  merit 

On  Motion  for  Rehearing. 

6.  Street  Railroads  ^=»117(24)— Contrib- 
utory Negligence— Jury  Question. 

That  plaintiff  sat  in  automobile  stalled  on 
street  car  tracks,  after  seeing  that  street  car 
which  her  husband  had  gone  back  125  feet  to 
signal  did  not  stop,  and  did  not  attempt  to  jump 
until  she  saw  the  car  was  not  going  to  stop,  it 
then  being  12  feet  away,  did  not  show  contrib- 
utory negligence  as  matter  of  law;  the  auto- 
mobile standing  across  the  track  in  full  view, 
and  the  street  car  having  previously  stopped  a 
half  block  away  and  then  starting  towards  the 
automobile. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Clarence  A.  Burney,  Judge. 
"Not  to  be  officially  published." 

Action  by  Virginia  Hensley  •  against  tbe 
Kansas  City  Railways  Company.  From  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Clyde  Taylor,  of  Kansas  City,  Mo.,  R.  J. 
Higgins,  of  Kansas  City,  Kan.,  and  Charles 
N.  Sadler  and  Roscoe  P.  Conkllng,  both  of 
Kansas  City,  Mo.,  for  appellant 

Swearingen  &  Finnell  and  Volney  McFad- 
den,  all  of  Kansas  City,  Mo.,  for  respondent. 

ELLISON,  P.  J.  Plaintiff's  action  Is  for 
personal  injury  Inflicted  by  one  of  defend- 
ant's street  cars.  She  recovered  judgment  in 
the  trial  court. 

It  appears  that  plaintiff  and  her  husband, 
accompanied  by  one  Hill  and  his  wife  as 
guests,  were  riding  in  their  automobile  at 
about  8:30  p.  m.,  in  March,  1916,  dusk — ^nei- 
ther fully   ligjit  nor  dark.     As  they   were 


crossing  one  of  defendant's  tracks  the  engine 
stopped,  and  Hill  got  out  to  "crank  it  up"  aft- 
er the  auto  stopped.  It  was  not  dark  because 
of  an  arc  light  near  by.  Plaintiff  noticed  a 
street  car  back  "a  half  block"  (the  headlight 
was  burning),  and  her  husband  went  back 
about  half  way  to  signal  the  car  to  stop.  He 
waved  his  hat,  but  no  notice  was  taken  and 
the  car  ran  into  the  automobile  before  plain- 
tiff could  jump  out,  as  she  prepared  to  do 
when  she  saw  it  was  not  stopping.  She,  was 
badly  and  permanently  hurt.  She  suffered  a 
miscarriage  and  was  compelled  to  employ  a 
physician  and  a  surgeon.  An  operation  was 
performed. 

Defendant  undertook  to  show  that  plaintiff 
was  not  In  the  auto  ^hen  it  was  struck  and 
that  she  was  not  hurt;  but  if  she  was  hurt 
that  its  servants  in  charge  of  the  car  were 
not  negligent.  There  was  abundant  evidence 
tending  to  show  that  she  was  in  the  car  and 
that  defendant  was  negligent.  Defendant 
further  undertook  to  show  that  plaintiff  was 
guilty  of  contributory  negligence,  and,  on 
that  account,  even  If  such  servants  were  neg- 
ligent, the  judgment  should  be  reversed. 

[1 1  Disposing  of  the  last  point,  we  find  that 
contributory  negligence  was  not  pleaded  by 
defendant,  and  in  consequence  such  question 
is  not  in  the  case,  unless  it  appears,  as  a 
matter  of  law,  from  the  evidence  in  plain- 
tiff's behalf.  Sissel  v.  Railroad,  214  Mo.  515, 
527,  113  S.  Wf  1104,  15  Ann.  Cas.  429; 
Schultze  V.  Railroad,  32  Mo.  App.  438,  44a 
And  this  the  defendant  undertakes  to  make 
out  by  the  conceded  fact  that  the  auto  in 
which  plaintiff  was  riding  was  driven  onto 
the  street  car  track  when  the  car  could  have 
been  seen,  stopped,  at  a  street  a  half  block 
away.  That  was  no  showing  oiC  negligence. 
Vehicles  In  a  city,  from  necessity,  ^re  con- 
stantly crossing  and  stopping  on  street  car 
tracks  in  the  reasonable  belief  that  a  street 
car  approaching  from  a  distance  will  not 
causelessly  run  them  down.  The  mere  at- 
tempt to  cross  over  the  track  in  this  instance 
was  not  tbe  slightest  evidence  of  negligence. 
That  was  a  common  and  innocent  act,  which 
would  easily  have  been  accomplished  while 
the  street  car  was  a  block  away,  If  the  en- 
gine of  the  auto  had  not  suddenly  caased  to 
work  Just  as  the  auto  got  upon  the.  track,  an 
accident  not  pretended  to  be  anticipated  or 
charged  against  plaintiff. 

The  other  point  against  plaintiff  is  that 
she  was  negligent  in  not  Jumping  out  of  the 
auto  before*  it  was  struck,  but  It  would  be 
preposterous  to  state  that  that  appeared,  as 
a  matter  of  law,  from  the  testimony  in  her 
behalf.  Though  what  we  have  Just  stated 
disposes  of  the  matter,  yet  we  may  add  that 
a  perusal  of  the  record  has  left  us  convinced 
that  there  was  not  even  evidence*  having  a 
fair  tendency  to  prove  she  was  guilty  of  con- 
tributory negligence.    A  knowledge  that  such 
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ras  the  character  of  case  is  perhaps  the 
*eason  It  was  not  pleaded. 

W^at  we  have  said  disposes  of  most  of  the 
instructions  offered  by  defendant  and  refused 
by  the  court.  .  Instruction  No.  8,  besides  be- 
iDg  otherwise  improper,  is  flagrantly  so  in 
omitting  to  hypothesize  whether  plaintiff  saw 
her  husband  signaling  the  motorman  to  stop, 
and  whether  the  latter  saw  the  husband,  who 
had  gone  half  way  up  the  block  and  signaled 
him  to  stop. 

[2]  Instruction  No.  10  was  properly  refused 
in  requiring  plaintiff  to  affirmatively  prove 
that  she  was  exercising  ordinary  care  dur- 
ing "all  that  time."  There  is  a  -presumption 
that  plaintiff  was  exercising  ordinary  care, 
and  it  need  not  be  specifically  shown  by  af- 
firmative evidence.  Besides,  the  want  of  or- 
dinary care,  that  Is,  contributory  negligence, 
is  not  in  the  case.  Hudson  v.  Railroad,  101 
Mo.  13.  29, 14  8.  W.  15. 

Instruction  No.  11  seems  to  find  no  appli- 
cation to  the  case;  the  stopping  of  the  en- 
gine of  the  auto  caused  it  to  be  on  the  track, 
and  not  the  attempt  to  drive  across.  But 
for  that  it  would  have  been  far  away  before 
the  street  car  came  on  the  scene.  Besides, 
our  remarks  on  contributory  negligence 
shows  the  trial  court  properly  disposed  of  the 
instruction.  The  same  may  be  said  of  fn- 
Btniction  No.  12. 

Plaintiff's  instruction  No.  1  is  unobjection- 
able. Substantially,  the  criticism  made  of 
it  is  met  by  what  we  have  written. 

[3]  Defendant  took  the  deposition  of  Ber- 
nice  Golden  and  offered  it  in  evidence.  It 
was  excluded  by  the  court.  It  appears  that 
she  gave  her  testimony  in  chief,  but  that 
when  plaintiff*s  counsel  began  a  cross-exam- 
ination she  suddenly  left  the  room.  It  seems 
she  returned  next  day,  in  plaintiff's  absence, 
signed  the  deposition  so  far  as  it  had  been 
taken,  and  disappeared.  Plaintiff  was  left 
without  opportunity  to  cross-examine.  The 
court  properly  excluded  it.  And  so,  we  think, 
the  court,  in  the  circumstances,  exercised  a 
proper  discretion  in  overruling  defendant's 
application  for  a  continuance,  based  on  the 
exclusion  of  the  deposition. 

[4]  Plaintiff  introduced,  as  an  expert,  one 
of  the  physicians  who  attended  her.  After 
hypothesizing  statements  of  facts,  he  was 
asked  this  question: 

**I  will  ask  you  to  state  if  in  your  opinion 
aa  a  physician,  under  these  facts  and  circum- 
stances as  I  have  related,  whether  the  blow  she 
received  was  the  probable  cause  of  this  mis- 
carriage?" 


He  answered  that  "it  was  the  probable 
cause."  The  question  is  supported  by  Wood 
V.  RaUway  Co.,,  181  Mo.  433,  448-^55,  81 
S.  W.  152,  and  that  case  was  doubtless  the 
ground  of  the  question  and  the  ruling. 

It  will  be  noticed  that  the  witness  was  not 
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asked  whether  the  blow  was  the  cause  of  the 
miscarriage,  nor  did  he  answer  that  it  was 
the  cause.  He  answered  that  it  probably  was 
the  cause.  Now  the  word  "probably"  signi- 
fies an  opinion  on  a  doubtful  question.  It  is 
not  dogmatic  It  goes  no  further  in  this  in- 
stance than  to  say  that  it  "may,"  it  "might," 
it  "is  likely."  It  does  not  substitute  the 
witness  for  the  jury.  It  is  not  the  expres- 
sion of  a  fact,  but  only  an  opinion  of  likeli- 
hood. The  question  and  answer  does  not 
fall  within  the  rule  stated  in  Roscoe  v.  Street 
By.  Co.,  202  Mo.  576,  595,  101  S.  W.  32. 

[6]  It  is  objected  that  the  court  permitted 
witnesses  to  state  their  conclusions  instead 
of  the  facts.  ISie  objection  is  without  merit. 
As  a  sample  of  these  objections,  it  is  said* 
that  the  court  should  not  have  permitted 
plaintiff  to  state  whether  she  was  able  to 
perform  her  household  duties.  To  allow  such 
objections  would  come  near  destroying  all 
statements  of  facts  within  the  knowledge  of 
a  witness. 

The  case  was  fairly  tried,  and  the  Judg- 
ment should  be  affirmed. 

All  concur. 


On  Motion  for  Rehearing. 

PER  CURIAM.  [6]  We  have  been  asked  by 
defendant  to  grant  a  rehearing  in  this  cause 
for  one  reason  only,  viz.  that  the  court  over- 
looked what  is  claimed  to  be  the  fact  that 
plaintiff  was  guilty  of  contributory  negli- 
gence, in  that,  as  defendant  says,  she  "saw 
the  car  when  it  was  more  than  a  block  away 
and  continued  looking  at  it  up  to  the  time 
of  the  collision,  and  that  she  did  not  attempt 
to  get  out  of  the  automobile  until  the  street 
car  was  in  12  feet  of  it."  This  is  claimed  in 
the  motion  to  be  contrary  to  six  decisions  of 
the  Supreme  Court,  viz.:  Kinlen  v.  Railroad, 
216  Mo.  loc  dt  164,  115  S.  W.  523;  Harlan 
V.  Railroad,  64  Mo.  loc.  dt  488;  Riggs  v. 
RaUroad,  216  Mo.  loc.  dt.  323,  115  S.  W.  969 ; 
Pope  V.  Railroad,  242  Mo.  232, 146  S.  W.  790; 
Green  v.  Railroad,  192  Mo.  131,  90  S.  W.  805 ; 
and  Reeves  v.  Railroad,  251  Mo.  169,  168  S. 
W.  2. 

To  sustain  this  claim  defendant  makes  the 
mistake  of  quoting  disconnected  parts  of  the 
evidence,  a  fault  it  charges  against  the  opin- 
ion of  the  court. 

Defendant  did  not  plead  contributory  neg- 
ligence, and  hence  is  driven  to  the  position 
that  the  evidence  in  plaintiff's  behalf,  as  a 
matter  of  law,  showed  her  to  be  guilty  of 
such  negligence.  In  undertaking  to  do  this, 
defendant  would  have  us  believe  that  plain- 
tiff stood  up  in  the  automobile,  looked  at  the 
approaching  street  car,  and  deliberately 
waited  for  the  collision  which  she  knew 
would  occur. 

When  her  entire  evidence  is  considered,  the 
facts  are  clear  that  when  the  automobile  in 
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whidi  she  waa  riding  stalled  on  the  street 
car  track  and  Hill  got  put  to  "crank  it  up,** 
she  observed  the  street  car  "a  block"  away, 
approaching  Elmwood  avenue,  about  one- 
half  block  away,  where  It  stopped.  When  It 
started  up  from  the  latter  place,  coming  to- 
wards them  (the  automobile  still  standing 
across  the  track  In  full  view),  her  husband 
ran  up  the  track  125  feet,  a  quarter  of  a 
block,  waving  at  the  motorman  to  stop.  She 
observed  the  car  did  not  stop,  but  she  said: 
•*I  naturally  thought  they  would  stop.  I 
didn't  know  they  would  deliberately  run  Into 
us."  She  had  often  observed  cars  approach- 
ing vehicles  on  tracks,  and  following  her 
last  statement  she  said:  "They  come  In  5  or 
6  feet  of  you,  but  they  always  stop— I  have 
always  seen  them  stop  before." 

Asked  by  defendant  if  she  started  to  get 
out  of  the  automobile  as  soon  as  she  saw  her 
husband  have  to  step  off  the  track  to  let  the 
car  pass,  she  answered  that  "I  started  to 
raise  as  soon  as  I  knew  they  were  not  going 
to  stop."  To  a  similar  question  she  answer- 
ed: "Well,  I  raised  to  Jump  when  the  car 
was  about  12  feet  from  me,  or  something." 
When  she  was  asked  by  defendant,  ""Do  you 
mean  you  saw  him  [her  husband]  have  to 
Jump  out  of  the  way  of  this  car  a  quarter 
of  a  block  away  and/  that  you  sat  there  and 
let  it  run  down  until  It  was  within  12  feet 
of  you  before  you  made  any  attempt  to  get 
out,"  she  answered,  "Why  I  do."  But  she 
added  that  on  seeing  the  car  pass  her  hus- 
band, "I  thought  he  [the  motorman]  would 
come  on  down  the  street  a  little  way  and 
stop."  It  is  apparent  that  by  the  time  she 
realized  it  was  not  going  to  stop  and  Jumped 
up  from  her  seat,  it  was  only  12  feet  away. 

From  all  this,  it  is  too  clear  for  any  mis- 
understanding that  plaintiff  saw  the  car  was 
coming;  that  the  automobile  was  stalled  on 
the  track  in  plain  view ;  that  her  husband, 
out  of  abundant  caution,  had  gone  back  to 
call  the  motorman's  attention  to  the  situa- 
tion; that  she  thought  that,  of  course,  the 
motorman  would  not  deliberately  run  over 
them  and  did  not  attempt  to  Jump  until  she 
saw  the  car  was  not  going  to  stop,  it  then 
being  in  "about  12  feet  of  her,  or  something." 
It  must  be  borne  in  mind  that  the  time  be- 
tween her  observing  that  the  car  had  passed 
by  her  husband  and  its  getting  within  12 
feet  of  her  when  she  attempted  to  Jump  was 
only  that  time  necessary  for  the  car  to  run 
about  110  or  112  feet.  We  think  there  is  no 
ground  for  the  claim  that  plaintiff  showed 
herself  to  be  guilty  of  contributory  negligence 
as  a  matter  of  law. 

A  reference  to  the  cases  dted  above  with 
which  we  are  said  to  be  in  conflict  will 
show  that  they  are  in  no  way  applicable  to 
the  facts  in  this  case. 

The  motion  is  overruled. 


SAVAGE  V.  RATERMAN  BUILDING  & 
CONTRACTING  CO.    (No.  15483.) 

(St  Louis  Court  of  Appeals.    MissourL    June  8* 
1919.) 

1.  Appeal  and  Ebbob  «S=5>930(1)— Review— 
Evidence. 

On  defendant's  appeal  from  Judgment  for 
plaintiff,  the  evidence  must  be  viewed  in  the 
light  most  favorable  to  plaintiff. 

2.  Masteb  and  Sebvant  ^=»279(6)— Injuries 
TO  Sebvant— Negligence— Sufficiency  of 
Evidence. 

Evidence  held  to  establish  negligence  on  the 
part  of  an  employer  through  its  foreman  in  re- 
quiring a  laborer  to  remain  at  work  on  the  top 
of  a  wall  of  a  partly  demolished  building  so  that 
he  was  injured  when  a  cross-wall  torn  down  by 
other  workmen  fell  on  him. 

3.  Masteb  and  Sebvant  «=»218(6)— ^njubies 
TO  Sebvant— Assumption  of  Risk— Inex- 
pebibnoed  EicplotA. 

A  contractor's  employ^,  inexperienced  in  the 
work,  does  not  assume  the  risk  arising  from 
negligence  of  his  foreman  in  ordering  him  to  re- 
main at  work  on  the  top  of  a  wall  while  an  in- 
tersecting cross-wall  is  being  demolished  so  that 
it  falls  on  him. 

4.  Mabtbb  and  Servant  <b3»289(d7)  —  Inju- 
BIS8  TO  Sebvant  —  Contbibutobt  Nsoli- 

GENOB— ^JUESTION  FOB  JUBT. 

In  an  action  for  injuries  to  a  C(mtractor'it 
servant  seated  on  a  wall  removing  bricks  in  obe- 
dience to  the  foreman's  orders  while  other  em- 
ployes were  demolishing  a  cross-wall  which  fell 
on  him,  question  of  plaintiff's  contributory  neg- 
ligence held  for  the  jury,  though  he  knew 'an- 
other workman  had  declined  to  work  there. 

5.  Masteb  and  Sebvant  <S=»107(5)— Injubies 
TO  Sebvant— Safe  Place  to  Wobk— Dan- 

GEB  ABISING  FBOM  WoBK. 

Where  a  contracting  company's  foreman  or- 
dered a  servant  to  remove  bricks  on  top  of  a 
wall  of  a  partly  demolished  building,  and  the 
servant  was  injured  by  the  collapse  of  a  cross- 
wall  demolished  by  other  workmen,  the  com- 
pany was  not  relieved  from  liability  on  th« 
ground  that  it  was  under  no  obligation  to  fur- 
nish  a  safe  place  to  work  because  the  danger 
was  temporary  and  arose  from  the  progress  of 
the  work  itself  and  was  known  to  the  servant. 

Appeal  from  St.  Louis  Circuit  Court ;  James 
B.  Withrow,  Judge. 
"Not  to  be  ofDciaUy  published." 

Action  by  Maximilian  Savage  against  the 
Raterman  Building  &  Contracting  Company. 
Judgment  for  plalnticr,  and  defendant  ap* 
peals.    Affirmed. 

Carter,  Collins  &  Jones  and  James  Camp- 
bell, Jr.,  all  of  St.  Louis,  for  appellant. 

Safford  &  Marsalek,  of  St.  Louis,  for  re- 
spondent 

ALLEN,  J.  This  Is  an  action  for  personal 
injuries  sustained  by  plaintiff  while  in  the 
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employ  of  the  defendant  corporation  as  Its 
servant,  alleged  to  have  been  caused  by  the 
negligence  pf  defendant  The  trial,  before 
the  conrt  and  a  Jury,  resulted  in  a  verdict 
and  Judgment  for  i^aintiff  in  the  sum  of 
$2,500,  and  the  case  is  here  on  defendant's 
appeal. 

At  the  time  of  his  injury,  to  wit,  June  3, 
1909,  plaintiff  was  (employed  by  defendant  as 
a  laborer  and  was  engnged  in  removing 
bricks  from  the  top  of  a  wall  which  had 
formed  part  of  a  building  in  the  city  of  St. 
Louis  which  defendant  was  then  engaged  in 
tearing  down.  The  building,  then  partly 
demolished,  had  been  a  church  or  chapel. 
It  was  about  60  feet  in  length,  extending 
east  and  west,  and  about  25  feet  wide.  It 
appears  that  within  the  building,  at  a  dis- 
tance of  about  20  or  25  feet  from  the  west 
wall  thereof,  was  a  partition  wall,  or  "cross- 
wall,**  which  Joined  the  north  and  the  south 
walls;  it  did  not,  however,  extend,  as  a 
straifi^t  wall,  entirely  across  the  building, 
from  north  to  south,  but  at  a  distance  ^4 
or  5  feet  from  each  of  the  side  walls  it  ex- 
tended west  in  a  semicircular  curve,  and 
served  to  form  a  sacristy,  it  is  said,  which 
was  covered  by  a  dome.  At  the  time  of 
plaintiff's  injury  the  roof  of  the  building 
and  much  of  the  interior  had  been  removed, 
but  the  outer  walls  had  been  only  partly  de- 
molished, and  this  dome  remained  standing. 
Plaintiff's  testimony  is  that  the  straight 
portion  of  the  cross-wall  at  the  south  side 
of  the  building  was  standing  at  the  time  in 
question  (though  there  is  testimony  .  that  it 
had  been  previously  removed),  but  that  it 
had  been  separated  from  the  south  wall; 
a  narrow  strip  of  the  cross-wall  having  been 
torn  away  at  its  Junction  with  the  south 
walL  According  to  the  testimony  for  plain- 
tiff, this  cross-wall,  at  its  south  end,  was 
then  about  5  feet  higher  than  the  south  wall, 
the  latter  being  85  or  40  feet  high,  whUe  the 
dome  extended  about  5  feet  above  the  top 
of  the  cross-wall.  Certain  "platforms"  had 
been  erected  inside  of  the  outer  walls  for 
the  use  of  the  workmen. 

One  Moeller  was  appellant's  foreman  in 
charge  of  the  work  in  question.  Plaintiff 
was  employed  for  defendant  by  Moeller,  and 
bad  been  in  defendant's  employ  but  seven 
or  eight  days  when  injured;  and  the  evi- 
dence is  that  plaintiff  was  then  a  young  mau 
19  years  of  age,  without  previous  experience 
in  work  of  that  character;  and  that  he  was 
of  foreign  birth  and  understood  English  but 
imperfectly.  It  appears  that  on  the  day  of 
plaintiff's  injury  the  foreman  told  one  Su- 
li<di,  one  of  defendant's  workmen,  to  work 
on  the  south  wall  of  the  building  at  the 
point  where  plaintiff  was  later  seated  when 
he  received  his  injuries;  that  Sullch  de- 
clined to  do  so;  and  that  the  foreman  then 
put  him  at  work  upon  the  ground.  Plaintiff 
testified  that  he  was  some  distance  away 


when  this  conversation  took  place,  but  that 
he  heard  some  of  it,^  saw  Moeller  point  to 
the  place  in  question,  upon  the  wall,  and 
heard  Sullch  say,  "No." 

According  to  plaintifirs  testimony,  he  was 
at  work  on  the  north  side  of  the  building 
when  the  foreman  came  to  him  and  said: 
"Come  with  me.'  The  foreman  then  took 
him  around  the  west  end  of  the  building, 
along  a.  platform  which  followed  the  wall, 
to  a  point  on  the  top  of  the  south  wall  at 
the  south  end  of  the  cross-wall  which  was 
then  separated  from  the  south  wall  by  a 
space  six  inches  in  width.  The  foreman 
then  ordered  plaintiff  to  take  bricks  from 
the  south  wall,  remove  the  mortar,  or  some 
of  it,  from  them,  and  slide  them  down  a 
chute  to  the  ground,  showing  plaintiff  how 
this  was  to  be  done. 

Plaintiff  thereupon  sat  upon  the  south  wall, 
facing  north,  i.  e.  facing  the  interior  of  the 
building,  with  one  leg  upon  each  side  of 
the  cross-wall  mentioned.  About  l6  minutes 
later,  when  the  foreman  came  ne^r  plaintiff, 
the  latter  said  that  he  was  afraid  to  stay 
there  because  the  cross-wall  was  shaking, 
whereupon  the  foreman  smiled  and  said: 
*T)o  what  I  tell  you."  About  10  or  15  min- 
utes later  the  cross-wall  and  the  arch  or 
dome  fell,  having  been  pushed  and  pulled 
down  by  other  workmen ;  the  cross-wall  strik- 
ing plaintiff  and  knocking  him  to  the  ground, 
whereby  he  was  injured. 

The  evidence  is  that,  pursuant  to  instruc- 
tions of  the  foreman,  some  workmen  stood 
upon  a  platform  at  the  west  end  of  the  build- 
ing and  pushed  the  dome  with  poles,  while 
others  standing  east  thereof,  upon  the  floor 
of  the  building,  pulled  the  dome  by  means 
of  ropes,  causing  it* to  fall.  The  foreman 
testified  that  he  instructed  these  men  to  thus 
tear  down  the  dome.  Plaintiff's  testimony 
which  the  physical  facts  appear  to  confirm, 
is  to  the  effect  that  in  his  position  he  could 
not  see  the  men  who  were  pushing  at  the 
dome,  did  not  observe  the  men  below  pulling 
with  ropes,  and  did  not  know  that  the  dome 
and  cross- wall  were  about  to  be  torn  down. 

The  case  for  plaintiff  proceeds  as  for  neg- 
ligence on  the  part  of  defendant,  as  master, 
in  ordering  plaintiff  to  remain  in  the  danger- 
ous position  mentioned,  knowing  that  the 
dome  and  cross-wall  were  about  to  be  torn 
down,  and  in  negligently  causing  this  dome 
and  wall  to  fall  without  warning  to  plaintiff 
of  the  danger.  ' 

[1-8]  The  only  assignment  of  error  before 
us  is  that  the  trial  court  erred  In  refusing 
to  peremptorily  direct  a  verdict  for  the  de- 
fendant The  argument  for  defendant  ap- 
pears to  proceed,  in  part,  upon  the  theory 
that,  under  the  evidence  adduced,  plaintiff 
must  be  held  to  have  assumed  the  risk  of  be- 
ing injured  by  reason  of  the  falling  of  thd 
cross-wall  mentioned.  But  it  is  entirely 
clear  that  under  our  law  plaintiff  cannot  be 
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denied  a  recovery  upon  the  ground  that  he 
assumed  the  risk.  The  evidence,  when 
viewed  In  the  light  most  favorable  to  plaintiff, 
as  it  must  be  viewed  for  our  present  purposes, 
is  abundant  to  establish  negligence  on  the 
part  of  the  defendant,  through  Its  foreman,  In 
requiring  plaintiff  to  remain  at  work  upon 
the  top  of  this  south  wall  when  the  foreman 
knew  that  the  dome  and  cros^-wall  were 
about  to  be  torn  down.  And  the  risk  aris- 
ing from  such  negligence  of  d^endant  was 
not  one  assumed  by  plaintiff.  This  is  thor- 
oughly settled  law  in  this  Jurisdiction. 

[4]  A  further  contention  is  that  the  evi- 
dence convicts  plaintiff  of  contributory  neg- 
ligence, as  a  matter  of  law,  barring  a  recov- 
ery. In  this  connection,  some  stress  is  laid 
upon  the  testimony  showing  that  plaintiff 
heard  and  understood  at  least  some  part  of 
the  conversation  between  the  foreman  and 
Sulich  when  the  latter  refused  to  go  upon  the 
south  wall  at  the  place  mentioned,  as  tending 
to  show  t!hat  plaintiff  knew  and  appreciated 
the  danger.  But  such  testimony  does  not 
suffice  to  establish  negligence  on  the  part  of 
plaintiff,  as  a  conclusion  of  law.  It  by  no 
means  conclusively  appears  that  a  reasonably 
prudent  person,  under  the  circumstances, 
would  have  refused  to  do  the  master's  bid- 
ding and  enter  upon  or  continue  in  the  par- 
ticular work  in  which  plaintiff  was  engaged. 
It  does  not  appear  that  to  sit  upon  this  wall 
and  remove  bricks  was,  in  itself,  an  under- 
taking so  hazardous  that  a  reasonably  pru- 
dent person  would  refuse  to  perform  it ;  and 
the  fact  that  Sulich  declined  to  go  upon  the 
wall  does  not  of  itself  conclude  the  matter. 

As  to  the  fact  that  plaintiff  stated  to  the 
foreman  that  he  was  afraid  to  remain  in 
the  position  mentioned,  not  only  does  it  ap- 
pear that  the  foreman  commanded  him  to 
remain  there,  but  it  appears  that  plaintiff, 
according  to  his  testimony,  was  ignorant  of 
the  fact  that  the  dome  was  about  to  be  torn 
down.  The  fact  alone  that  he  expressed  fear 
when  he  perceived  that  the  wall  was  '*shaky" 
does  not  serve  to  convict  him  of  negligence, 
as  a  matter  of  law,  in  remaining  at  his  post, 
in  obedience  to  the  express  command  of  the 
master's  representative,  and  thereby  encoun- 
tering a  graver  peril  unknovm  to  him. 

The  question  of  plainUlTs  contributory 
negligence  was  for  the  Jury,  and  has  be^ 
settled  by  the  verdict. 

[6]  It  is  further  said  by  appellant  that  the 
inai^ter  is  not  required  to  furnish  his  servant 
a  safe  place  to  work  where  the  danger  is 
temporary  only  and  arises  from  the  progress 
of  the  work  itself  and  is  known  to  the  serv- 
ant; and  that  this  rule  is  particularly  ap- 
plicable to  a  case  where  the  servant  is  en- 
gaged in  assisting  in  the  demolition  of  a 
building  ov  other  structure.  The  doctrine 
thus  invoked,  however,  has  no  application 
whatsoever  to  the  facts  of  this  case.     The 


work  in  which  plaintiff 'was  engaged  was  i^ot 
one  which  by  its  progress  rendered  his  place 
to  work  unsafe  to  his  injury.  Hi^  place  was 
rendered  unsafe,  according  to  his  evidence, 
by  the  negligence  of  defendant's  foreman,  as 
shown  above,  In  connection  with  the  progress 
of  other  work  upon  the  building,  whereby  a 
wall  was  caused  to  fall  and  strike  plaintiff 
without  warning.  In  this  connection,  see 
Cooney  v.  Laclede  Gaslight  Co.,  1S6  Mo.  App. 
166,  171  S.  W.  572;  Bidwell  v.  Grubb,  1©8 
Mo.  App.  655,  201  S.  W.  579;  McDonald  v. 
Illinois  Const  Co.,  196  Mo.  App.  57,  190  S.  W. 
633. 

The  Judgment  should  be  afflrmM,   and  it 
is  so  ordered. 

REYNOLDS,  P.  J.,  and  BEOKBK,  J.,  con- 
cur. 


PBARMAN  V.  FARMERS*  MUT.  FIRE  INS. 
CO.  OF  CHARITON  COUNTY. 
(No.  12617.) 

(Kansas  City  Court  of  Appeals.    MissoarL 
April  7,  1919.) 

1.  Insurance   ^=9115(2)— Fibs   Insxtilaitob— 
Insurabus  Interest. 

Where  husband  and  wile  were  in  posseasion 
of  farm  under  provisions  of  attempted  -will, 
ratified  by  heirs,  providing  that  after  possession 
for  six  years  under  certain  conditions  and  for 
certain  rental  wife  was  to  receive  deed  to  the 
property,  husband  had  insurable  interest  In  the 
property  during  the  six  years. 

2.  Insurancb   ^s>389(2)— Fire   Insubaxtcb — 
Interest  in  Property— Waiver. 

Insurer,  by  issuing  fire  policy  and  accept- 
ing and  retaining  premiums  with  knowledice 
that  insured  did  not  own  property,  as  stated  in 
his  application,  waived  by-law  provision  inval- 
idating policy  upon  insured's  failure  to  state 
his  interest  was  not  absolute. 

3.  Insurance  ^=>645(3)— Pleading— Waiveb, 

In  action  on  fire  policy  insured  may  prove 
waiver  by  insurer  of  by-law  provision  as  to  re- 
quirements of  application,  under  general  allega- 
tion of  full  compliance. 

4.  Insurance    ^=:>553(1)— Fire    Insuraivcb — 
Proof  of  Loss— False  Statements. 

False  statement  in  proof  of  loss  that  insur- 
ed was  owner  in  fee  of  insured  property  oui^ht 
not  of  itself  to  avoid  poUcy,  where  insurer 
was  fully  aware  that  insured  was  not  the  o^wn- 
cr  in  fee,  and  hence  could  not  have  been  misled 
by  such  statement. 

5.  Trial  ^=>252(14)  —  Insteuctionb  —  Bvi- 
nENCE— Fire  Insurance. 

In  action  on  fire  policy,  where  evidence  -war- 
ranted submission  of  wheUier  insured  had  kno^w- 
ingly  made  false  statements  in  proof  of  Ices  as 
to  ownership  of  property  destroyed,  instruction 
attempting  to  submit  such  issue,  but  submitting 
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question  of  whether  false  statements  were  made 
"as  to  date,  hour,  and  origin  of  fire,"  was  prop- 
erly refused,  where  there  was  no  evnlence  of 
8a<^  false  statements. 

6.  Appeal  and  Ebbob  «=»1170(9)— Trial  «=» 
296<ll)«-lNSTBXJCTioNa— Guitx:  of  Erbob. 
In  action  on  fire  policy  insuring  bam  for 
10.75  and  contents  thereof  for  $800,  where  the 
contract  was  not  covered  by  the  valued  policy 
sutute  (Rev.  St.  1909,  §  7030),  and  where  there 
was  a  total  loss,  instruction  to  find  for  plaintiff 
"reasonable  value  of  property  destroyed  not  in 
excess  of  $400^'  held  not  reversible  errpr,  under 
section  2082,  relating  to  technical  error,  in 
view  of  other  instruction  limiting  recovery  for 
loss  of  bam  to  $175. 

Appeal  from  Olrcnit  Court,  Chariton  Coun- 
ty; EYed  Lamb,  Judge. 
"Not  to  be  officially  published." 

Action  by  B.  L.  Pearman  against  the  Farm- 
ers' Mutual  Fire  Insurance  Company  of  Char- 
iton County,  Mo.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

J.  A.  Collet,  of  Salisbury,  for  appellant 
John  D.  Taylor,  of  Keytesvllle,  for  re- 
spondent. 

TRIMBLE,  J.  This  U  an  action  on  a 
policy  of  fire  insurance  covering  a  barn  and 
its  contents.  The  barn  was  insured  for  $175 
as  an  item  separate  from  the  personalty,  the 
latter  consisting  of  hay,  harness,  farming 
implements,  and  machinery,  which  was  in- 
sured for  $300.  The  loss  was  total,  and  the 
suit  was  for  $175,  the  value  of  the  bam,  and 
|225,  the  value  of  the  personal  property. 

Several  defenses  were  raised  at  the  trial, 
which  will  be  noted  hereafter.  The  Jury 
found  for  plaintiff  in  the  lump  sum  of  $375. 
Defendant  appealed. 

[1]  The  first  question  to  be  determined  is 
whether  plaintiff  had  an  insurable  interest 
hi  the  property.  We  think  he  had.  Plain- 
tiff's father-in-law,  in  an  attempt  to  make 
a  will,  directed  that  the  title  to  the  farm 
(on  which  the  insured  bam  stood)  should 
remain  in  the  name  of  his  estate  for  six 
years,  during  which  time  plaintiff  and  his 
wife  were  to  pay  $100  a  year  rent  on  it,  also 
taxes  and  insurance,  and  farm  the  Idnd  in 
good  shape  by  rotation  of  crops,  manuring, 
preventing  washes,  and  keeping  up  fencing 
and  repairs;  and  upon  this  being  faithfully 
done,  a  deed  was  to  be  made  to  plaintiff's 
wife  and  the  heirs  of  her  body.  After  the 
father's  death  the  heirs  entered  into  an  agree- 
ment with  plaintiff  and  his  wife  whereby 
the  terms  of  the  attempted  will  were  rati- 
fied and  agreed  to  be  carried  out.  It  was 
while  plaintiff  and  his  wife  were  in  posses- 
sion under  said  will  and  agreement,  and 
during  the  continuance  of  the  six  years,  that 
the  insurance  involved  herein  was  taken  out. 


Under  these  circumstances,  plaintiff  had  an 
insurable  interest  in  the  property.  2  Joyce 
on  Insurance,  §§  887,  888,  961. 

[2]  But  section  17  of  defendant's  by-laws 
provides  that  ♦*if  the  Interest  in  the  property 
to  be  Insured  be  &  leasehold  or  other  interest 
not  absolute,  or  incumbered  in  any  manner, 
it  must  be  so  stated  in  the  application,  other- 
wise the  policy  will  be  void  and  will  not  at- 
tach." And  the  Insured's  application  was 
made  on  the  usual  blank  which  said  the 
property  was  "owned  and  valued  by  assured," 
and  no  additional  or  explanatory  statement 
in  reference  to  the  title  was  inserted  there- 
in. Nothing  was  said  about  the  title  at  the 
time  the  application  was  signed  by  plaintiff 
when  presented  to  him  by  the  agent  of  the 
company.  This  would,  under  ordinary  cir- 
cumstances, be  sufficient  to  render  the  policy 
void;  but  in  this  case  not  only  the  agent,  but 
the  company  Itself,  knew  that  plaintiff  did 
not  have  an  absolute  interest  in  it,  and  is- 
sued the  policy  and  accepted  and  retained 
the  premiums  with  knowledge  of  the  situa- 
tion. Such  being  the  case,  the  provision  in 
the  by-laws  was  waived,  and  cannot  be  in- 
sisted upon  after  loss.  Terminal  Ice  &  Power 
Co.  V.  Security  Ins.  Co.,  198  S.  W.  1124,  and 
cases  cited.  The  case  at  bar  is  not  like  that 
of  Froehly  v.  North  St.  Louis  Mutual  Life 
Ins.  Co.,  32  Mo.  App.  302,  but,  in  principle, 
is  similar  to  the  case  of  Rickey  v.  German 
Guarantee,  etc..  Insurance  Co.,  79  Mo.  App. 
485,  loc.  dt.  489,  where  It  is  said:  "There  is 
nothing  in  that  case  [the  Froehly  Case]  which 
would  not  permit  the  same  general  princi- 
ples as  to  waiver  and  estoppel  by  the  knowl- 
edge and  conduct  of  agents  as  applied  to 
ordinary  companies." 

[31  The  evidence  as  to  the  waiver  was  ad- 
missible under  the  general  allegation  in  the 
petition  of  full  compliance,  and  did  not  re- 
quire the  waiver  to  be  specially  pleaded. 
Andrus  v.  Fidelity  Ins.  Co.,  168  Mo.  151,  67  S. 
W.  582;  Nichols  v.  Prudential  Ins.  Co.,  170 
Mo.  App.  437,  155  S.  W.  478;  James  v.  Mu- 
tual Reserve,  etc.,  Ass'n,  148  Mo.  1,  10,  49  S. 
W.  978;  Thompson  v.  St.  Charles  County,  227 
Mo.  220,  231,  126  S.  W.  1044. 

[4]  The  insurance  contract  further  pro- 
vided that  if  insured,  in  his  notice  or  proof 
of  claim  or  loss,  made  any  false  statement, 
or  was  guilty  of  any  fraud  or  deception  in 
the  proof  of  his  claim,  the  policy  should  be 
rendered  null  and  void.  The  plaintiff  in  his 
proof  of  loss  swore  that  he  was  the  owner  in 
fee  of  the  barn  insured;  but  while  he  was 
not  the  owner  in  fee  of  the  bam,  yet  such 
untrue  statement  ought  not,  of  Itself,  to 
avoid  the  policy,  since  the  defendant  was 
fully  aware  that  plaintin  was  not  the  owner 
in  fee,  and  hence  defendant  could  not  have 
be«tt  misled  or  deceived  by  the  statement  so 
far,  at  least,  as  the  barn  is  concerned. 

A  list  of  articles  "belonging  to  B.  L.  Pear- 
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man"  was  made  up  as  being  destroyed  in  the 
fire  to  which  the  plaintiff's  affidavit  was  ap- 
pended to  the  effect  that  "the  above-named 
artldesi  insured  ,  under  above-named  insur- 
ance policy,  were  destroyed  by  fire,"  and  that 
"the  list  ^ven  above,  with  value  attached,  Is 
true  and  complete  in  every  particular."  This 
list  evidently  was  intended  to  form,  and  did 
constitute,  a  part  of  the  proofs  of  loss,  though 
it  was  not  signed  or  obtained  until  some  days 
after  the  statement  concerning  the  bam  was 
given.  In  this  list  was  a  set  of  double  buggy 
harness,  which  plaintiff  very  frankly  stated 
at  the  trial  did  not  belong  to  him,  but  was, 
in  reality,  his  wife's,  having  been  given  her 
by  her  mother.  This  harness  was  valued  at 
$25,  and  the  court,  at  the  request  of  defend- 
ant, Instructed  the  jury  that  they  could  not 
find  for  plaintiff  in  any  sum  on  account  of 
said  set  of  double  buggy  harness. 

There  was  also  a  saddle  valued  at  $15 
which  defendant  claimed  the  plaintiff  did  not 
own.  Plaintiff  explained  that  the  saddle  had 
belonged  to  a  boy  who  had  worked  for  him, 
and  who  borrowed  some  money  from  plain- 
tiff on  it,  and  went  away  owing  the  money, 
and  as  he  never  returned  plaintiff  considered 
he  owned  the  saddle  No  doubt  there  was 
sufficient  evidence  to  justify  the  submission  to 
the  jury  of  the  question  whether  plaintiff 
had  knowingly  made  false  and  fraudulent 
statements  in  his  proofs  of  loss. 

[5]  But  defendant's  Instruction  No.  7, 
which  attempted  to  submit  that  Issue,  was 
erroneous,  and  was  properly  refused,  because 
it  submitted  the  question  whether  the  false 
statements  were  made  "as  to  the  ddte,  hour, 
and  origin  of  the  fire,"  and  the  record  dis- 
closes no  evidence  of  any  such  false  state- 
ments on  which  to  base  the  said  instruction. 
The  instruction  was  erroneous  for  this,  if 


for  no  other,  reason.  No  other  Instruction  on 
the  issue  of  false  and  fraudulent  statements 
was  asked. 

[6]  It  is  contended  that  reversible  error 
was  committed  in  submitting  the  measure  of 
damages  in  solido  and  In  permitting  the  jury 
to  return  a  verdict  in  one  lump  sum.  The  con- 
tract in  this  case  is  not  subject  to  the  valued 
policy  statute.  Section  7030,  R.  S.  1909. 
There  was  a  total  loss  of  all  the  property, 
building  as  well  as  personalty.  The  bam 
was  insured  for  $175,  and  the  personalty  for 
$300.  The  valuation  was  $175  on  the  bam 
and  $225  on  the  personalty,  or  a  total  of 
$400.  The  verdict  was  for  $375.  Plaintiff's 
first  instruction  told  the  jury  that  If  they 
found  for  plaintiff  on  the  bam  they  would 
find  for  him  on  that  item  "in  such  amount  as 
will  cover  his  interest  therein  not  exceeding 
the  sum  of  $175";  and  in  instruction  3  the 
jury  were  told  that  If  they  found  for  plain- 
tiff they  might  "find  for  him  in  such  sum  as 
you  believe  from  the  evidence  is  the  reason- 
able value  of  the  property  destroyed,  not  in 
excess  of  $400  in  all."  The  two  instractlons, 
when  taken  together  and  read  as  a  whole  (as 
they  must  be),  plainly  tell  the  jury  that  if 
they  find  for  plaintuf,  then  in  making  up 
their  estimate  of  the  loss  they  should  place  it 
as  the  reasonable^  value  of  the  property  de- 
stroyed, and  of  this  the  finding  on  the  ham 
must  not  exceed  $175.  We  are  unable  to  see 
wherein  reversible  error  can  be  predicated 
hereon.  The  Instructions  are  not  conflict- 
ing, nor  is  there  anything  in  this  prejudicial 
to  the  rights  of  appellant  or  "materially  af- 
fecting the  merits."  Tue  statute  forbids  the 
reversing  of  the  case  merely  for  this.  Sec- 
tion 2082,  IL  S.  1909. 

Finding  no  reversible  error  in  the  case, 
the  judgment  is  affirmed.   All  concur. 
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WALKER  et  ai:  v.  HALEY.    (No.  2017.) 
(Supreme  Court  of  Texas.     June  25,  1919.) 

1.  Statutes  e=»183  —  Gonstbuotion  —  Pub- 
pose  OB  Letteb. 

Intention  of  a  statute  should  preyail  against 
its  strict  letter. 

2.  Tbial  <S=»181— "Ohabob"  of  the  Coubt— 
TiHB  FOB  Objeotion. 

Acts  33d  Leg.  c.  59,  providing  that  objec- 
tions to  "the  charge"  shall  be  made  before 
charge  is  given  jury,  refers  only  to  charge  ap- 
plying law  for  jura's  guidance,  and  not  to  a 
peremptory  instruction. 

[Ed.  Notel—For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Charge.] 

Error  to  Odurt  of  Civil  Appeals  of  Eighth 
Supreme  Judicial  Dis^ict. 

Trespass  to  try  title  by  L.  Haley  against 
J.  W.  Walker  and  another.^  Judgment  for 
plaintiff  was  affirmed  by  the  Court  of  Civil 
Appeals  (181  &.  W.  559),  and  defendants  bring 
error.  Reversed  and  remanded  to  Court  of 
Civil  Appeals. 

J.  D.  Martin,  of  San  Antonio,  for  plaintiffs 
in  error. 

W.  Van  Sickle,  of  Alpine,  Geo.  M.  Thur- 
mond, of  Dei  Rio,  and  W.  B.  Teagarden,  of 
San  Antonio,  for  defendant  in  error. 

PHILLIPS,  C.  J.  The  suit  was  an  action 
by  Haley  against  Walker  and  Bird  in  trespass 
to  try  title  for  certain  land.  The  trial  court 
directed  a  verdict  for  the  plaintiff. 

The  honorable  Court  of  Civil  Appeals  refus- 
ed to  consider  the  appellant's  assignments 
touching  the  peremptory  instruction  for  the 
reason  that  on  the  trial  they  presented  no  ob- 
jection to  it  before  it  was  read  to  the  jury — 
being  of  the  view  that  the  Act  of  1918  (chap- 
ter 50),  providing  that  objections  to  **the 
charge"  of  the  court  shall  be  made  before  it 
is  read  to  the  jury,  and,  otherwise,  shall  be 
considered  as  waived,  applies  to  a  peremptory 
instruction.  Because  of  the  conflict  between 
the  decisions  of  the  Courts  of  Civil  Appeals 
upon  this  question,  the  writ  of  error  was 
granted. 

[1]  It  is  the  intention  of  a  law  which  is  the 
law,  and  once  truly  ascertained,  it  should  pre- 
vail, even  against  the  strict  letter  of  the  law. 

[21  The  purpose  of  the  act  is  plain.    It  is 
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to  provide  the  court,  in  advance,  with  the  ob- 
jections to  which  the  charge  is  deemed  sub- 
ject, so  as  to  afford  opportunity  for  its  cor- 
rection in  the  particulars  urged.  It  is,  in 
a  word,  to  secure,  as  far  as  possible,  the  prep- 
aration and  submission  of  a  correct  charge 
to  Ihe  Jury.  It  is  not  the  intention  of  the 
act,  in  our  opinion,  that  it  should  In  anywise 
relate  to  a  decision  by  the  court  that  there 
is  no  issue  to  submit  to  the  Jury,  and  hence 
no  office  for  a  charge  to  perform  and  no  func- 
tion for  the  Jury  to  ezerdse. 

When  a  court  determines  upon  a  peremp- 
tory instruction,  the  ruling  decides  the  cause. 
It  is  a  determinative  decision  upon  the  ef- 
fect of  the  evidence.  It  is  reached,  as  a  rule 
in  the  actual  practice,  only  after  the  argument 
of  counsel  in  which  the  opposing  view  is  pre- 
sented and  of  which  the  court  has  the  full  ben- 
efit Since  the  action  of  the  court  is  a  ruling 
on  the  effect  of  the  evidence,  there  is  nothing 
for  coimsel  to  object  to  after  the  ruling  is  de- 
termined. The  Judge  having  ruled  upon  the 
question,  deliberately  it  will  be  assumed,  it  is 
to  be  supposed  that  he  will  adhere  to  his  rul- 
ing. There  Is  nothing  in  the  act  to  Indicate 
that  in  this  situation  counsel  were  to  have  im- 
posed upon  them  the  useless  procedure  of  go- 
ing through  the  form  of  presenting  written 
objections  to  the  medium — the  peremptory 
instruction — throu£^  which  the  ruling  is 
made  effective. 

The  "charge  of  the  court"  with  which  the 
act  deals,  is  a  charge  applying  the  law  to  the 
facts  of  the  case  for  the  Jury's  guidance,  a 
charge  for  that  end,  and  which  for  supposed 
errors  may  be  open  to  correction.  It  has  no 
reference  to  a  direction  of  the  verdict,  which 
leaves  the  Jury  with  no  province,  and  subject, 
therefore,  to  no  influence  from  a  charge; 
which  is  not  a  "charge"  at  all  in  any  true 
sense,  but  only  the  means  of  giving  -effect  to 
the  sustaining  of  a  demurrer  to  the  evidence ; 
and  which,  if  erroneous  at  all,  Is  so,  not  be- 
cause of  any  defect  in  the  direction,  but  be- 
cause of  the  court's  mistaken  view  as  to  the 
effect  of  the  proof. 

As  the  Court  of  Civil  Appeals  has  made  no 
findings  of  fact,  we  cannot  properly  pass  up- 
on the  questions  which  the  case  presents.  Its 
Judgment  is  reversed,  and  the  case  is  remand- 
ed to  it  for  the  consideration  of  the  assign- 
ments of  error  there  presented  by  the  appel- 
lants. 

HAWKINS,  J.,  disqualified  and  not  sitting. 
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COUNTRY  CLUB  ▼.  STATE.     (No.  2760.) 
(Supreme  Court  of  Texas.    June  25,  1919.) 

1.  Intoxicating  Liquobb  ^=»146(6)—Saij&— 
Club  Dispensing  Liquob  to  Mbmbebs  and 
Guests. 

A  dub  dispensing  intoxicating  liquors  to 
members  and  guests  in  good  faith  is  not  engag- 
ed in  the  business  of  selling  intoxicating  liquors 
in  violation  of  Pen.  Code  1911,  art.  611.        ^ 

2.  Intoxicating  Liquobs  <&=!>261  —  Injunc- 
tion —  Dispensing  Liquobs  —  Corpobate 
Powers. 

Where  defendant  club  might  lawfully  dis- 
pense liquor  to  its  members  and  guests  so  far 
as  penal  laws  are  concerned,  held,  that  the 
state  was  not  entitled  to  restrain  it  from  so 
dispensing  the  same  on  the  ground  that  such 
was  not  within  its  corporate  powers,  since  a 
corporation  may  transact  all  such  subordinate 
and  connected  matters  as  are,  if  not  essential, 
at  least  very  convenient  to  the  due  prosecu- 
tion of  its  main  undertaking. 
Hawkins,  J.,  dissenting. 

Error  to  CJourt  of  CivU  Appeals,  Third  Su- 
preme Judicial  District 

Suit  by  the  State  of  Texas  to  enjoin  the 
Country  Club  from  Selling  intoxicating  liq- 
uors, from  selling,  liquors  on  Sunday  and 
election  days,  etc.  Decree  granting  an  in- 
junction only  against  selling  intoxicating  liq- 
uor on  election  days.  The  State  appealed  to 
the  Court  of  Civil  Appeals,  which  affirmed 
the  decree  (173  S.  W.  570)  in  so  far  as  it 
granted  the  injunction  and  in  so  far  as  it 
refused  the  injunction  against  maintaining 
billiard  and  pool  tables,  and  reversed  in  all 
other  respects,  and  the  defendant  brings  er^ 
ror.  Judgment  of  the  Court  of  Civil  Appeals 
reversed,  and  Judgment  of  the  district  court 
affirmed. 

Thelbert  Martin  and  Lightfoot,  Brady  & 
Robertson,  all  of  Austin,  for  plaintiiT  in  er- 
ror. 

B.  F.  Looney,  Atty.  Gen.,  and  C.  M.  Cure- 
ton  and  W.  A.  Keeling,  Asst  Attys.  Gen.,  for 
the  State. 

GREENWOOD,  J.  The  State  of  Texas,  de- 
fendant in  error,  brought  this  suit  to  enjoin 
the  Country  Club,  plaintiff  in  error,  from 
dispensing  intoxicating  liquors  to  its  mem- 
bers and  others,  and  from  using  its  assets 
for  any  other  purpose  than  maintaining  a 
golf  club. 

The  case  was  tried  on  an  agreed  statement 
of  facts,  showing  In  substance  that  the  club 
was  incorporated  in  good  faith,  to  support 
and  maintain  a  golf  club,  and  other  inno- 
cent sports  in  connection  therewith;  that  the 
club  owned  a  clubhouse  and  golf  course, 
worth  some  $35,(XX),  all  of  which  were  used 
exclusively  by  the  members  of  the  club  and 
their  guests ;  that  the  club  maintained  a  buf- 


fet, for  the  purpose  of  selling  and  dispensing 
intoxicating  liquors  to  its  members  and  their 
guests  only,  not  for  the  purpose  of  profit  and 
not  in  the  way  of  trade  or  business;  that  the 
club  was  not  maintained  as  a  device  or 
scheme  to  evade  any  liquor  or  license  laws 
of  the  state  or  of  any  subdivision  thereof; 
that  the  dispensation  and  sale  of  liquor  to 
members  and  guests  of  the  club  were  merely 
Incidental  to  its  lawful  corporate  purposes 
and  for  the  enjoyment  and  convenienge  of 
the  club  members  and  guests;  that  the  club 
premises  were  not  within  local  option  terri- 
tory, nor  situated  where  the  sale  of  intoxi- 
cating liquors  was  forbidden  by  any  state 
or  municipal  law. 

The  Hon.  C.  A.  Wilcox,  before  whom  the 
case  was  tried,  held  that  all  the  Issues  pre- 
sented by  the  suit  had  already  been  settled 
and  adjudicated  in  Texas,  against  the  state, 
save  the  state's  right  to  enjoin  the  dub  from 
dispensing  liquor  on  election  days,  and  Judg- 
ment was  therefore  rendered  denying  the 
state  the  relief  it  sought,  save  that  the  state 
was  granted  an  injunction  restraining  the 
club  from  depensing  liquors  on  election  days. 

The  Court  of  Civil  Appeals  concluded  that 
the  issues  involved  "have  never  been  decided 
in  this  state,"  that  sales  of  liquors  by  the 
Country  Club  to  its  members  and  guests  vio- 
lated article  611  of  the  Penal  Code,  and  that 
in  dispensing  liquors  to  its  members  and 
guests  the  club  usurped  a  franchise  not  grant- 
ed by  its  charter.  Thereupon  Judgment  was 
rendered  by  the  Court  of  CivU  Appeals  per- 
petually enjoining  plaintiff  in  error  from  dis- 
pensing intoxicating  liquors  to  its  members 
and  from  investing  any  portion  of  its  funds 
in  such  liquors. 

We  think  it  is  plain,  as  held  by  the  honor- 
able presiding  judge  in  the  district  court, 
that  the  law,  as  settled  by  the  decisions  of 
this  court  and  of  the  Court  of  Criminal  Ap- 
peals, on  the  agreed  facts,  denied  the  award 
to  the  state  of  any  further  relief  than  was 
granted  by  the  judgment  entered  in  the  dis- 
trict court 

[1]  The  main  contention  of  the  state,  which 
was  sustained  by  the  Court  of  Civil  Appeals, 
is  that  the  dispensing  of  intoxicating  liquors 
by  plaintiff-  in  error  to  its  members  and 
guests  constitutes  a  *'sale,"  within  the  mean- 
ing of  section  4  of  the  act  approved  April  17, 
1909  (Acts  31st  Leg.  [1st  Ex.  Sess.]  c  17) 
regulating  the  sale  of  intoxicating  liquors, 
said  section,  now  being  article  611  of  the 
Penal  Code,  and  reading  as  follows: 

"No  person  shall,  directly  or  indirectly,  sell 
spirituous  or  vinous  liquors,  capable  of  pro- 
ducing intoxication,  in  quantities  of  one  gallon 
or  less,  witliout  taking  out  a  license  as  a  re- 
tail liquor  dealer.  Any  person  who  shall  vio- 
late the  provisions  of  this  article  shaU  be  deem- 
ed guilty  of  a  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  punished  by  a  fine  of  not 
less  than  five  hundred  dollars  nor  more  than 
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one  thousand  donars,  and  by  impriBonment  in 
the  county  jail  for  a  term  not  to  exceed  aix 
monUiB." 

More  than  20  years  ago,  this  court  deter- 
mined that  a  club  dispensing  intoxicating 
liquors  to  members  and  guests,  in  good  faith, 
was  not  engaged  in  the  business  of  selling 
such  liquors.  The  following  excerpts  from 
the  carefully  considered  opinion  of  Judge, 
Brown  leave  no  room  for  dispute  here,  to 
wit: 

*'The  statute  under  which  the  state  claims 
that  the  Austin  Club  is  subject  to  an  occupation 
tax  reads  as  follows: 

**  'Hereafter  there  shall  be  levied  upon  and 
coUected  from  any  p^erson,  firm  or  association 
of  persons  engaged  in  the  business  of  selling 
spirituous,  vinous,  or  malt  liquors,  or  medicat- 
ed bitters,  an  annual  tax  upon  every  such  oc- 
cupation or  separate  establishment,  as  fol- 
lows: For  selling  spirituous,  vinous  or  malt 
liquors  or  medicated  bitters,  in  quantities  of 
less  than  one  quart,  three  hundred  •  dollar s.' 
Sayles'  Statutes,  art  3226.    •    ♦    ♦ 

'TThe  question  presented  is:  Was  the  Austin 
Club,  in  dispensing  to  its  members  and  their 
guests  liquors,  in  the  manner  stated,  engaged 
in  the  'business  of  selling  spirituous,  vinous  or 
malt  liquors,'  within  the  meaning  and  intent  of 
article  3226a,  as  above  quoted?    *    •    • 

**Clubs  like  this  have  been  formed  and  main- 
tained in  many  of  the  states,  and  in  some  of 
them  the  question  now  before  the  court  has 
been  adjudicated,  upon  which  there  ds  likewise 
a  conflict  of  authority.  But  we  believe  that 
the  decided  weight  of  authority  upon  this  ques- 
tion supports  the  conclusion  arrived  at  by  the 
Court  of  Criminal  Appeals  hi  the  case  of  Koe- 
nig  V.  State,  cited  above,  to  the  extent  that  the 
club  was  not  engaged  in  the  business  of  selling 
spirituous  liouors.    ♦    ♦    ♦ 

*Th6  conditions  of  the  bond  requiring  obligor 
to  keep  an  open,  quiet,  and  orderly  house  or 
place  for  the  sale  of  spirituous,  vinous,  or  malt 
liquors,  together  with  the  provisions  of  the 
statute  defining  what  are  open  and  quiet  hou^ 
es,  and  the  further  provision  requiring  the  post- 
ing of  the  license  in  a  public  place,  indicates 
that  the  Legislature  intended  that  the  business 
of  selling  spirituous,  vinous,  or  malt  liquor 
should  be  conducted  in  a  public  place,  open  to 
aU  persons  to  enter  therein  and,  to  the  observa- 
tion of  those  passing  by  such  place,  and  guard- 
ing against  all  of  those  things  which  would  be 
calculated  to  lure  the  unsuspecting  into  such 
places,  or  to  offend  or  corrupt  those  who  might 
visit  them.  These  provisions  are  inconsistent 
with  the  idea  that  the  Legislature  was  attempt- 
ing to  regulate  the  dispensing  of  liquors  in  the 
private  manner  shown  by  the  facts  of  this  case ; 
bat  it  shows  that  the  business,  as  expressed  in 
the  article  quoted,  was  intended  to  be  a  busi- 
ness conducted  in  a  public  manner  and  in  a 
place  to  which  the  public  would  have  free  ac- 
cess as  stated  above.  We  think  that  this  tends 
very  strongly  to  support  the  position  taken  by 
the  appeUee  in  this  case  that  the  language  of 
the  statute  does  not  embrace  the  business 
transacted  by  this  club.    ♦    ♦    ♦ 

*'If  we  should  hold  that  a  club  such  as  this, 
transacting  its  business  in  the  manner  that 
this  did,  was  engaged  in  the  business  of  selling 


spirituous  liquors  by  retail,  we  would  in  effect 
hold  that  the  place  where  such  dub's  business 
watf  being  transacted  was  a  house  for  the  re- 
tail of  spirituous  liquors,  and  would  be  in  di- 
rect conflict  with  the  highest  court  in  criminal 
matters  in  this  state.    •    •    • 

'*We  therefore,  for  these  reasons  and  upon 
thei  authorities  cited,  answer  that  the  Austin 
Club,  in  the  transactions  stated  by  the  Court 
of  Civil  Appeals,  conducted  in  the  manner 
therein  stated,  was  not  engaged  in  the  business 
of  selling  spirituous,  vinous,  and  malt  liquors 
and  medicated  bitters." 

State  of  Texas  v.  Austin  Club,  89  Tex.  24, 
28,  88  S.  W.  115^U7  (30  L.  R.  A.  500). 

Afterwards,  the  Court  of  Civil  Appeals  of 
the  Fifth  Supreme  Judicial  District  certified 
to  this  court  the  question  as  to  whether  the 
state  had  been  properly  denied  an  injunction 
against  the  Dallas  Golf  and  Country  Club, 
on  facts  which  cannot  be  distinguished  in 
any  material  particular  from  those  contain- 
ed in  the  agreed  statement  in  this  case,  with 
respect  to  dispensing  intoxicating  liquors, 
and  further  certified  to  this  court  the  ques- 
tion as  to  whether  the  dispensing  of  intoxi- 
cating liquors  by  that  dub  to  its  members 
and  their  invited  guests  constituted  a  *'sale" 
within  the  meaning  of  article  359  of  the 
Penal  Code  as  amended  in  1907  (Acts  dOth 
Leg.  c.  132),  wherein  a  "disorderly  house" 
was  defined  to  include  *'any  house  in  whidi, 
spirituous,  vinous,  or  malt  liquors  are  sold 
or  kept  for  sale,  without  first  having  obtain- 
ed a  license  under  the  laws  of  this  State  to 
retail  such  liquors." 

In  1911,  this  court  answered,  in  a  most 
elaborate  opinion  by  Assodate  Justice  Ram- 
sey, in  which  Chief  Justice  Brown  and  Judge 
Williams  concurred,  when  delivered,  and  In 
which  Chief  Justice  Brown  and  Judge  Dibrell 
concurred,  on  rehearing,  that  the  injunction 
was  properly  denied,  and  that  the  dispens- 
ing of  intoxicating  liquors  by  that  club  was 
not  a  sale  within  the  meaning  of  amended 
article  359. 

The  court  most  properly  held  that  In  or- 
der to  determine  the  state's  right  to  an  in- 
junction, on  other  grounds  than  that  the 
Dallas  Golf  and  0)untry  (Dlub  was  "engaged 
in  the  business  of  selling  intoxicating  liq- 
uors," it  must  dedde  whether  any  other  pro- 
visions of  the  law,  save  amended  article  359, 
entitled  the  state  to  the  injunction-  which  it 
sought.  Among  the  other  provisions  of  the 
law  carefully  examined  and  considered  by 
the  court  was  section  4  of  the  Act  approved 
April  17,  1909,  later  article  611  of  the  Penal 
Code,  with  respect  to  which,  the  conclusion, 
was  announced  that  while  it  might,  if  it 
stood  alone,  be  sufiAdent  to  include  within 
its  terms  a  dub  in  good  faith  dispensing  liq- 
uors to  its  members  and  guests,  yet,  when 
interpreted  In  the  light  of  the  dedslons,  it 
could  not  and  did  not  include  such  a  club, 
under  the  fair  and  just  construction  of  Its 
terms  which  the  law  not  only  sanctioned  but 
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reqalred.    State  of  Texas  y.  Duke,  104  Tex. 
355,  137  S,  W.  654,  138  S.  W.  385. 

After  expressly  stating  that  nothing  con- 
tained in  the  acts  of  1909,  1907,  or  1893, 
should  diange  the  rule  announced  in  the 
Austin  Club  Case,  the  opinion  states: 

"In  that  case  Judge  Brown  in  distinct  and 
emphatic  terms  announced  that  the  proviaionB 
of  the  then  law  as  to  open  houses  were  not 
applicable  to  such  dubs,  and  that  such  clubs 
could  not  under  the  terms  of  the  then  law  se- 
cure license  and  in  terms  called  attention  to 
the  fact  that,  'if  the  Legislature  intended  to 
prohibit  this  class  of  business,  if  it  be  termed 
a  business,  it  might  easily  have  done  so  in 
plain  and  unambiguous  language,  as  it  has  done 
with  reference  to  the  prohibited  sales  above 
stated/  The  decision  in  that  case  has  been 
known  to  the  profession  and  people  of  this 
state  for  more  than  16  years.  A  similar  rule 
of  construction  has  obtained  and  been  in  force 
in  the  Court  of  Criminal  Appeals  of  tliis  state 
for  even  a  longer  period.  The  rule  comes  to 
us  with  the  weight  of  the  greatest  names  that 
ever  added  luster  to  the  annals  of  any  time. 
We  are  not  at  hberty  to  depart  from  it  except 
on  such  compulsion  of  reason  as  can  furnish 
no  answer.  It  is',  too,  an  elementary  rule  with- 
out exception  that  statutes  like  this,  penal  in 
their  character,  must  and  should  be  strictly 
construed.  The  very  first  article  of  our  Penal 
Code  provides  that  *the  design  of  enacting  this 
Code  is  to  define  in  plain  language  every  offense 
against  the  laws  of  this  state,  and  to  affix  to 
each  offense  its  proper  punishment'  In  view 
of  the  many  changes  wrought  in  our  Local  Op- 
tion Law,  and  in  our  system  of  taxation  and 
regulation  of  the  liquor  traffic,  questions  which 
have  been  in  the  public  mind  for  many  years, 
it  would  have  seemed,  having  in  mind  the  sig- 
nificant words  of  Judge  Brown,  that,  if  it  had 
been  Uie  purpose  of  the  lawmaking  body  to 
have  instituted  a  rule  under  which  clubs,  such 
as  this, -should  be  taxed  or  punished  for  fur- 
nishing, as  a  mere  incident  of  their  organiza- 
tion, liquors  to  their  members,  such  legislative 
intent  would  have  found  expression  in  clear 
.and  unamhiguous  terms.  Not  only  has  a  differ- 
ent rule,  from  that  contended  for  by  the  state, 
for  all  these  years  obtained,  'without  variable- 
ness or  shadow  of  turning'  in  the  courts  of  this 
state,  but  the  same  rule  has  been  accepted  and 
acted  upon  by  our  people,  and  also  recognized 
by  those  whose  personal  and  official  duty,  con- 
cern, and  office  it  is  to  construe  such  statutes 
and  to  aid  in  the  enforcement  of  the  law. 
«    *    • 

"We  have  therefore  a  condition  in  which  there 
is  not  only  a  concurrence  of  judgment  by  the 
two  courts  of  last  resort  in  this  state,  but  the 
acceptance  and  acquiescence  in  this  conclusion 
by  the  legal  department  of  the  state  govern- 
ment, with  reference  to  and  on  the  faith  of 
which  clubs  similar  to  the  one  here  sought  to 
•  be  enjoined  have  been  in  operation  in  the  prin- 
cipal cities  of  Texas  for  many  years.  As  we 
have  seen,  they  can  only  be  enjoined  under  con- 
ditions and  on  evidence  under  which  they  could 
be  convicted  and  branded  as  criminals.  To  con- 
stitute a  crime  the  offense  must  be  defined  in 
plain  language.  The  law  is  not  designed  to 
entrap  our  citizens  in  veiled  language  of  un- 
certain meaning.  To  do  so  would  be  as  odious 
and  hateful  as  the  conduct  of  the  tyrant  of  the 


ancient  world  who  bulletined  his  decrees  beyond 
his  subject's  sight  and  yet  punished  for  their 
infraction.  We  therefore  do  not  doubt  that  be- 
fore we  would  be  authorized  to  reverse  these 
settled  rules  of  construction  of  the  courts  of 
this  state,  go  counter  to  the  universal  and  ac- 
cepted practice  permitted  and  sanctioned  by 
law,  we  should  indeed  feel  that  authority  so  to 
do  ought,  clearly  and  undeniably,  to  be  found 
in  the  enactments  of  our  Legislature.  That 
the  provisions  of  our  liquor  laws  are  not,  in 
their  intent  and  provisions,  as  to  open  houses 
and  otherwise,  applicable  to  clubs,  is  as  true 
now  as  it  was  when  this  court  announced  its 
decision  in  the  Austin  Club  Case,  and  that  if  it 
had  been  intended  to  reach  such  dubs  it  was 
as  essential  to  do  so  in  plain  and  unambiguous 
language  as  it  was  when  Judge  Brown  so  de- 
clared in  that  case." 

State  of  Texas  v.  Duke,  104  Tex.  375-^77, 
137  S.  W.  664,  665. 

Among  the  final  conclusions  in  the  Duke 
Case  were  the  following: 

'*That  a  bona  fide  club,  situated  in  a  precinct, 
city,  or  town  where  liquor  may  be  lawfully  sold, 
organized  for  purposes  permitted  and  sanc- 
tioned by  law,  which  as  a  mere  incident  to  its 
organization  and  without  profit  furnishes  liquor 
to  its  members  and  not  to  the  public  generally, 
is  not  a  person,  under  the  laws  of  this  state, 
engaged  in  the  occupation  or  business  of  selling 
intoxicating  liquors. 

"That  .while  each  individual  act  of  such  a 
club,  in  territory  where  the  sale  of  liquor  is 
prohibited  by  law,  is  a  sale,  in  territory  where 
such  sale  is  not  unlawful,  the  method  in  ques- 
tion of  furnishing  liquors  to  the  members  of 
such  club  is  not  embraced  in  the  general  lan- 
guage of  selling  or  engaging  in  the  business  of 
selling  intoxicating  liquors. 

"That  in  respect  to  clubs  not  organized  Ip 
good  faith  for  purposes  authorized  by  law,  but 
merely  as  sMfts,  shields,  or  subterfuges,  such 
sales  would  not  be  permitted,  and  under  such 
circumstances  they  would  and  should  be  held 
to  be  disorderly  houses  and  subject  to  all  the 
pains  and  penalties  of  the  law." 

104  Tex.  377, 137  S.  W.  666. 

At  the  end  of  the  opinion  in  the  Duke  Case, 
it  is  expressly  declared  to  be  "an  authorita- 
tive decision,"  In  which  has  been  included 
all  the  sources  of 'the  law,  on  which  it  was 
based,  both  in  statutes  and  in  decisions. 

In  1911,  the  steward  of  the  Pastime  Driv- 
ing and  Athletic  Club  was  charged  with  un- 
lawfully selling  liquor,  without  license,  and 
the  facts  with  respect  to  the  club's  method 
of  dispensing  liquors  were  substantially  the 
same  as  in  this  case.  In  rejecting  the  con- 
tention that  in  dispensing  such  liquors  there 
was  any  violation  of  the  law,  the  Court  of 
Criminal  Appeals,  in  an  opinion  of  Judge 
Harper,  in  which  Judges  Davidson  and  Pren- 
dergast  concurred,  said: 

"This  brings  us  to  the  second  proposition: 
Was  defendant,  or  the  Pastime  Driving  and 
Athletic  Club,  in  making  such  sales,  gnilty  of 
violating  the  law  which  prohibits  the  sale  of 
intoxicating  liquors  by  any  one  without  first  ob- 
taining a  license  so  to  do?    *    ^    ^ 
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"Were  this  an  original  proposition,  in  view 
of  the  anthorities  from  many  other  states  cited 
in  the  brief  for  the  state,  we  perhaps  might 
arrive  at  a  conclusion  that  it  was  intended  to 
prohibit  clubs  from  thus  selling;  but  in  view 
of  the  fact  that  the  l/egislature  was  aware  that 
dubs  of  this  character  were  selling  liquors  to 
their  members  in  this  state  without  paying  the 
tax,  under  the  authority  of  Koenig  and  Austin 
Olub  Cases,  tot  us  to  put  such  a  construc- 
tion on  this  statute  would  not  be  authorized; 
there  is  no  provision  in  the  lai^  whereby  these 
dubs  or  corporations  can  obtain  a  license  to 
thus  sell  or  dispense  liquor  to  its  members, 
and  we  cannot  say  that  the  Legislature  intend- 
ed such  a  radical  change  in  the  construction  of 
the  law  when  no  more  express  terms  were  used 
to  accomplish  this  purpose  than  are  used  in 
this  statute."  ' 

Adams  v.  State,  66  Tez.  Cr.  R.  225,  145  S. 
W,  942. 

After  announcing  the  familiar  rule  that, 
when  a  Legislature  re-enacts  a  statute,  it 
masi  Intend  that  it  be  given  the  construc- 
tion previously  put  upon  it  by  the  highest 
courts,  the  opinion  in  the  Adams  Case  con- 
tinues: 

"Many  other  authorities  might  be  cited  in 
this  and  other  states  so  holding,  and  in  apply- 
ing this  well-known  rule  of  construction  to  this 
statute,  in  the  light  ~o{  the  dedsions  of  this 
court  and  of  the  Supreme  Court  on  this  ques- 
tion, no  such  construction  should  be  placed 
on  this  statute  as  would  prohibit  clubs  from 
thus  dispensing  or  selling  liquors  to  their  mem- 
bers."   66  Tex.  Cr.  R.  227,  146  S.  W.  943,  944. 

[2]  Having  determined  that  plaintiff  in  er« 
ror  might  lawfully  dispense  liquor  to  its 
members  and  guests,  under  the  agreed  facts 
in  this  case,  we  have  no  difficulty  in  con- 
cluding that  the  state  was  not  entitled  to 
restrain  plaintiff  In  error  from  dispensing 
same  on  the  ground  that  this  was  without 
its  corporate  powers. 

This  court  has  approved  the  declaration 
that— 

*'A  railroad  company  may  establish  and  main- 
tain refreshment  houses  along  its  line  for  the 
accommodation  of  its  passengers."  Northside 
Ry.  Co.  V.  Worthington,  88  Tex.  569,  30  S. 
W.  1055,  53  Am.  St.  Rep.  778. 

If  that  be  true  of  a  railroad  corporation, 
how  can  It  be  doubted  that  a  golf  club  may 
provide  refreshments  such  as  are  usual  "for 
the  enjoyment  and  convenience  of  the  dub 
members  and  their  guests"? 

Under  the  admitted  facts  in  this  case,  the 
act  of  dispensing  lawful  refreshments  was 
authorized  by  the  rule  that — 

*'A  corporation  may  transact  all  such  matters 
as,  being  ancillary  to  its  prindpal  business  or 
main  enterprise,  are  transacted  by  ordinary  in- 
dividuals tmder  similar  drcumstances."  Green's 
Brice's  Ultra  Vires,  65. 

'^Corporations  may  transact,  in  addition  to 
their  main  undertaking,  all  such  subordinate  and 


connected  matters  as  are,  if  hot  essential,  at 
least  very  convenient  to  the  due  prosecution 
of  the  former."  Green's  Brice's  Ultra  Vires, 
86;  10  Cyc.  1097. 

Under  the  opinion  in  the  Duke  Case,  as 
well  as  under  the  opinions  of  the  Court  of 
Criminal  Appeals,  sales  of  intoxicating  liq- 
uors by  clubs  to  members  and  guests  were 
declared  violations  of  the  criminal  law,  save 
when  made  at  a  time  and  in  territory  where- 
in such  sales  were  not  unlawful,  and  the 
opinion  and  decision  in  this  case  goes  no 
further  than  to  determine  that,  on  the  agreed 
facts,  as  presented  in  the  trial  court,  the 
proper  Judgment  was  there  rendered,  and 
the  only .  Judgment  which  could  be  rightly 
rendered  without  disregarding  the  decisions 
of  this  court  and  of  the  Court  of  Criminal 
Appeals. 

It  is  our  duty  to  declare  the  law,  not  as 
we  might  think  it  should  be,  but  as  It  is, 
since  the  power  to  legislate  has  not  been  con- 
ferred on  this  court 

It  is  therefore  ordered  that  the  Judgment 
of  the  Court  of  Civil  Appeals  be  .reversed, 
and  that  the  Judgment  of  the  district  court 
be  affirmed. 

HAWKINS,  J.,  dissenting. 
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(Supreme  Court  of  Texas.    June  25,  1919.) 

1.  OoxTBTS  ^=»247(7)— Jurisdiction— Finali- 
ty—Texas  OoTJBT  OF  Civil  Appeals— Ap-' 
PEAL  ntOM  County  Coubt. 

In  a  county  court  case,  the  jurisdiction  ^f 
the  Court  of  Civil  Appeals  is  final,  unless  the 
Supreme  Court  has  jurisdiction  under  Rev,  St. 
1911,  art.  1623,  because  the  decision  of  the 
Court  of  Civil  Appeals  is  in  conffict  with  the 
decisions  of  other  Courts  of  Civil  Appeals. 

2.  CouBTS  ^=B>247(7)  —  JuBiSDicTioN  —  Con- 
flict Between  Decision. 

There  is  no  conflict  between  decisions  sus- 
taining the  right  to  attack  findings  of  the  court 
for  insufficient  support  in  the  evidence  and  a 
decision  denying  the  right  to  attack  special 
findings  of.  the  jury  for  lack  of  evidence  to  sup- 
port them,  ao  as  to  sustain  the  jurisdiction  of 
the  Supreme  Court  in  a  county  court  case  in 
which  the  jurisdiction  of  the  Court  of  Civil  Ap- 
peals is  otherwise  final  under  Rev.  St  1911, 
art.  1623. 

3.  CouBTS  ^=»247(7)  —  Appellate  Jubisdic- 

TION  —  CONFLIOTINO   DECISIONS— JUBISOlO- 
TION    OF    SUPBEME    COXTBTS    AND    COUBT    OF 

Civil  Appeals. 

A  decision,   merely   sustaining   a   right  of 

appeal  from  a  judgment,  in  the  absence  of  a 

motion  to  set  aside  a  special  verdict  or  for  a 

new  trial,  is  not  in  conflict  with  the  decision 


»For  other  casen  see  same  topic  and  K£Y -NUMBER  In  all  Key-Numbered  Digests  and  Indezes^^^^^^T^ 
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that  a  review  may  be  had  on  appeal  of  the 
sufficiency  of  the  evidence  to  aupport  the  jury's 
special  verdict,  so  as  to  give  the  Supreme  Court] 
jurisdiction  in  a  case  appealed  from  the  county 
court,  'where  the  jurisdiction  of  the  Court  of 
Civil  Appeals  is  otherwise  final  under  Rev.  St. 
1911,  i  1623. 

Original  proceeding  for  mandamus  by  the 
First  Texas  State  Insurance  Company,  as  re- 
lator, against  L.  B.  High  tower,  Judge,  and 
others.    Mandamus  refused. 

See,  also.  193  S.  W.  165. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, for  relator. 

J.  J.  Lee  and  Parker  &  Kennerly,  all  of 
Houston,  for  corespondent  Burwick. 

Presley  K.  fihving,  of  Houston,  amicus 
curiae. 


GREENWOOD,  J.  The  respondent,  Mrs. 
M.  A.  Burwick,  sued  the  relator,  First  Texas 
State  Insurance  Company,  in  the  county 
court  of  Jasper  county,  to  recover  $750.  The 
trial  was  before  a  Jury,  to  whom  special 
issues  were  submitted,  and  on  the  jury's 
answers  Judgment  was  entered  for  said  re- 
spondent. 

The  relator  did  not  file  In  the  trial  court 
a  motion  to  set  aside  the  jury's  verdict,  nor 
any  of  their  answers,  on  the  ground  that 
same  lacked  support  in  the  evidence,  but 
relator  did  object  and  except  to  the  rendi- 
tion of  the  judgment  against  it,  and  perfect- 
ed an  appeal,  and  included  in  the  transcript 
both  the  jury's  special  verdict  and  a  com- 
plete statement  of  facts. 

The  relator  assigned  errors  complaining 
of  the  action  of  the  county  court  in  entering 
its  judgment,  but  filed  no  assignment  com- 
plaining of  the  refusal  of  the  county  court 
to  grant  relator  a  new  trial  on  the  ground 
that  the  answers  of  the  jury  were  unsup^ 
ported  by  the  evidence. 

The  Court  of  Civil  Appeals  overruled  re- 
lator's assignments,  urging  that  the  trial 
court  erred  in  rendering  judgment  against  it 
on  the  special  verdict  because  the  jury's  an- 
swers were  without  support  in  the  evidence. 
193  S.  W.  165.  The  Court  of  Civil  Appeals 
based  its  ruling  on  its  conclusion  that,  un- 
less a  motion  be  made  in  the  trial  court  to 
set  aside  the  Jury's  answers  to  special  is- 
sues, and  unless  error  be  assigned  to  the  re- 


fusal to  grant  such  motion,  then  such  an- 
swers cannot  be  attacked,  on  appeal,  as 
without  support  in  the  evidence. 

[1]  Since  the  case  again$t  relator  was  a 
county  court  case,  the  jurisdiction  of  the 
Court  of  Civil  Appeals  is  final,  imless  we 
have  Jurisdiction  imuer  article  1623  of  the 
Revised  Statutes,  because  the  decision  of  the 
Court  of  Civil  Appeals  is  in  conflict  with 
the  decisions  of  other  Courts  of  Civil  Ap- 
peals. « 

[2]  The  decisions  which  relator  claims  are 
in  conflict  with  the  decision  in  its  case  were 
those  of  the  Courts  of  Civil  Appeals  of  the 
First,  Fourth,  and  Seventh  Judicial  Districts 
in  the  cases  of  Brenton  v.  Peck,  39  Tex.  Civ. 
App.  415,  87  S.  W.  904,  Wilkhas  v.  Burns 
(Civ.  App.)  25  S.  W.  431,  and  Edwards  v. 
Youngblood,  160  S.  W.  288,  and  the  decision 
of  the  Court  of  Civil  Appeals  of  the  Fifth 
Judicial  District  in  the  case  of  Varley  v. 
Nichols-Shepard  Sales  Co.  (Civ.  App.),  191 
S.  W.  611. 

The  three  cases  first  cited  decide  that  a 
party  may  assail  findings  of  fact,  as  not 
supported  by  the  evidence,  on  an  exception 
to  the  judgment,  in  cases  tried  before  the 
court  without  a  Jury.  There  is  no  conflict 
between  decisions  sustaining  the  Tight  to 
attack  findings  of  the  court  for  insufildent 
support  in  the  evidence  and  a  decision  de- 
nying the  right  to  attack  special  findings  of 
the  jury  for  lack  of  evidence  to  support  same. 
McKay  v.  Conner,  101  Tex.  314, 107  S.  W.  45. 

[31  The  case  of  Varley  v.  Mchols-Shepard 
Sales  Co.  (Civ.  App.)  191  S.  W.  611,  deter- 
mines nothing  hearing  on  the  alleged  con- 
flict, save  that  the  filing  of  a  motion  for 
new  trial  is  not  essential  to  the  right  of  ap- 
peal under  article  1990,  R.  S.,  but  that  such 
an  appeal  will  be  heard  on  a  transcript  omit- 
ting a  statement  of  facts,  and  embodying  a 
special  verdict  and  an  exception  to  the  Judg- 
ment In  that  case  no  assignments  were 
considered  involving  any  attack  on  a  findlng^ 
of  the  Jury.  It  Is  obvious  that  merely  sus- 
taining a  right  of  appeal  from  a  judgment 
in  the  absence  of  a  motion  to  set  aside  a 
special  verdict  or  for  a  new  trial.  Is  a  very 
different  thing  from  deciding  that  review 
may  be  had  on  the  appeal  of  the  sufficiency 
of  the  evidence' to  support  the  Jury's  special 
verdict. 

Finding  no  conflict  in  the  cases,  the  man- 
damus is  refused. 
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job  printmg  work  and  printing  a  newspaper  in 
the  town  of  Bridgeport,  and  who  had  bought  the 
printing  press  and  engine  from  the  defendant 
American  Type  Founders'  Company.  The  serv- 
ices so  performed  by  plaintiff,  Nichols,  were 
reasonably  worth  the  amount  for  which  he 
recovered  judgment.  He^  took  the  necessary 
steps  required  by  article  5645,  Revised  Statutes 
1911,  to  fix  the  lien  upon  the  printing  press 
and  engine  provided  for  in  article  5044  of  said 
statute.  Prior  to  the  employment  of  Nichols 
by  Walker  the  latter  purchased  the  printing 
press  and  engine  from  the  American  Type 
Founders'  Company.  As  a  part  of  the  considr 
eration  for  said  sale  Walker  executed  his  sev- 
eral promiasozy  notes  aggregating  the  sum  of 
$1,180.96,  and  secured  the  same  by  a  chattel 
mortgage  upon  the  press  and  engine,  which 
mortgage  was  forthwith  duly  filed  for  registra- 
tion in  the  county  clerk's  office  of  Wise  .county. 
This  mortgage  was  filed  prior  to  the  time  Nich- 
ols began  to  work  for  Walker,  and  the  pur- 
chase-money notes  given  by  Walker  have  never 
been  paid.  The  trial  court  held  that  the  stat- 
utory lien  fixed  by  the  plaintiff  upon  the  press 
and  engine  was  superior  to  the  appellant's 
mortgage  lien,  and  to  this  finding  the  appellant 
has  assigned  error.  We  have  been  cited  to  no 
decision  by  your  honorable  court  and  have  been 
unable  to  find  any  decisive  of  the  question  pre- 
sented by  this  assi^ment,  and  in  view  of  the 
importance  of  that  question,  and  of  the  fur- 
ther fact  that  the  amount  in  controversy  in  this 
suit  is  not  sufficient  t/o  give  your  honorable 
court  jurisdiction  by  writ  of  error,  we  have 
deemed  it  advisable  to  submit  for  your  honor's 
determination  whether  or  not  the  decision  of 
the  trial  court  upon  the  question  above  noted 
was  correct." 


Tex.) 
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(Supreme   (3ourt  of  Texas.     Jane  25,   1919.) 

Chattel  Mobtgageb  «=>138(1)  —  Empix)xA'8 
Statutobt  Libn—Pbiowtt. 
A  lien  of  a  printer  on  a  printing  press  and 
engine  under  Rev.  St  1911,  art.  5644,  is  sub 
ordinate  to  the  lien  of  a  chattel  mortgage  reg 
istered  before  the  employ^  began  his  employ 
ment,  notwithstanding  such  statute  provides  foi 
a  "first  lien." 

Hawkins,  J.,  dissenting. 

Certified  Question  from  Court  of  Civil  Ap- 
peals of  Second  Supreme  Judicial  District. 

Action  by  J.  M.  Nichohs  against  the  Amer- 
ican Type  Founders'  (Company  and  another 
before  a  Justice  of  the  peace.  On  appeal  to 
the  county  court  by  the  named  defendant 
judgment  was  entered  on  trial  de  noYO  for 
plaintiff,  and  the  named  defendant  appeals  to 
the  Ck)urt  of  Civil  Appeals.  On  certified 
question.    Question  answered. 

George  Sergeant  and  Cecil  L.  Simpson,  both 
of  Dallas,  and  R.  E.  Carswell,  of  Decatur,  for 
appellant. 

McMurray  &  Gettys,  of  Decatur,  for  appel- 
lees. 


GREENWOOD,  J.  Question  certified  from 
the  Court  of  Civil  Appeals  of  the  Second  Su- 
preme Judicial  District  of  Texas,  in  an  ap- 
peal from  the  county  court  of  Wise  county. 
The  certificate  of  the  honorable  Court  of  Civ- 
il Appeals  is  as  follows: 

'^o  the  Honorable  Supreme  Court  of  Texas: 

'*The  above-styled  suit  was  instituted  in  the 
justice's  court  of  Wise  county  by  J.  M.  Nichols 
against  R.  B.  Walker  and  the  American  Type 
Founders'  Company  to  recover  the  sum  of 
$^11.15,  with  a  foreclosure  of  lien  claimed  by 
plaintiff  on  one  Chandler  &  Price  job  printing 
press  and  one  Fairbanks  &  Morse  gasoline  en- 
gine of  the  alleged  value  of  $190.  The  indebted- 
ness claimed  was  for  labor  performed  by  the 
plaintiff  for  the  defendant  R.  B.  Walker  as  a 
printer  and  compositor,  and  the  printing  press 
and  engine  were  used  by  the  plaintiff  in  the 
performance  of  such  services.  A  judgment  was 
rendered  in  the  justice  court  in  favor  of  the 
plaintiff  for  $106.50,  with  a  foreclosure  of  lien 
claimed  by  him,  from  which  judgment  an  ap- 
peal was  prosecuted  by  the  Type  Founders' 
Company  to  the  county  court  of  Wise  county, 
where  the  suit  was  again  tried,  and  from  a  judg-' 
ment  there  rendered  in  favor  of  the  plaintiff  for 
the  same  relief  awarded  in  the  justice  court  an 
appeal  has  been  duly  perfected  and  prosecuted 
to  this  court  by  the  American  Type  Founders' 
Company. 

**The  followiug  facts  were  proven  beyond  con- 
troversy upon  the  trial:  The  plaintiff,  Niched, 
performed  services  as  printer  and  compositor 
for  defendant  R.  B.  Walker,  who  was  engaged 
in    operating   a    printing    establishment    doing 


We  answer  that  the  decision  of  the  trial 
court  was  not  correct.  The  decision  of  the 
trial  court  can  only  be  sustained  by  constru- 
ing the  act  approved  May  27,  1897  (10  Gam- 
mel's  Laws  of  Texas,  p.  1272),  as  giving  pri- 
ority to  the  employes'  liens  specified  in  the 
act  over  liens  previously  created,  save  in 
the  single  Instance  of  the  lien  of  the  farm 
hand,  in  so  far  as  it  is  subordinated  to  the 
Hen  of  the  landlord.  The  act  does  not  pur- 
port to  give  priority*  to  the  employes'  liens, 
but  merely  provides  for  a  first  lien  upon  prop- 
erty* created  by  the  labor  of  the  employes  or 
necessarily  connected  with  the  performance 
thereof. 

In  16  Ruling  Case  Law,  at  page  507,  it  is 
stated: 

"To  protect  the  wages  of  employes,  a  variety 
of  constitutional  provisions  and  statutes  have 
been  adopted.  •  ♦  ♦  The  liens  given  by  such 
statutes  are  subordinate  to  prior  liens,  such 
as  chattel  mortgages,  unless  a  different  rule  of 
priority  is  expressly  prescribed." 

We  might  rest  our  answer  on  the  proposi* 
tion  that  there  is  no  express  legislative  dec- 
laration of  priority  for  the  employes'  liens,  in 
the  absence  of  which  there  can  be  no  displace- 
ment of  existing  and  registered  liens.  Hede- 
man  v.  Newnom,  109  Tex. ,  211  S.  W.  968. 
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There  is  nothing  in  the  statute  which  could 
be  held  to  confer  express  priority  on  the  em- 
ployes save  that  the  lien  given  to  each  of 
them  is  described  as  "a  first  lien."  These 
words  lose  what  might  otherwise  be  their 
significance  as  implying  priority  over  other 
liens,  when  we  consider  the  words  of  similar 
Texas  statutes  where  no  priority  was  given 
and  the  words  of  similar  Te^as  'Statutes 
where  priority  was  given. 

Articles  5476  and  5490  of  the  Bevised  Stat- 
utes each  give  "a  preference  lien"  on  certain 
property  to  landlords.  Yet  nothing  is  better 
settled  in  Texas  than  that  this  preferred  lien 
is  subordinate  to  pre-existing  mortgages. 
Brackenridge  v.  Millan,  81  Tex.  17,  16  S.  W. 
555;  Association  v.  Cochran,  60  Tex.  625; 
Oakes  v.  Freeman  (Civ.  App.)  204  S.  W.  360 ; 
Burgher  v.  Barry  (Civ.  App.)  211  S.  W.  457. 

Article  5664  of  the  Bevised  Statutes  gives 
"a  special  lien"  on  certain  animals  and  vehi- 
cles for  charges  against  same  in  favor  of 
proprietors,  owners,  and  lessees  of  livery 
stables  and  pastures.  Such  special  liens,  at- 
tach, however,  subject  to  subsisting  mort- 
gages. Masterson  v.  Pelz  (Civ.  App.)  86  S. 
W.56. 

A  comparison  of  the  act  of  May  27,  1897 
with  the  act  of  February  18,  1879,  amended 
March  10,  1887,  providing  liens  for  railroad 
employes  (8  Gammers  Laws  of  Texas,  p.  1308, 
and  9  Gammel's  Laws  of  Texas,  p.  815),  leaves 
little  room  for  doubt  that  there  was  no  inten- 
tion by  the  Legislature  to  make  the  employes* 
liens  conferred  by  the  act  of  1897  **prior  to 
all  .others";  for  the  acts  of  February  18, 1879, 
and  March  10,  1887,  dealt  with  a  part  of  the 
same  general  subject-matter  as  the  act  of 
May  27,  1897,  that  is,  giving  security  for  the 
payment  of  wages  to  employes,  and  the  first 
two  acts  declare  the  liens  therein  specified 
"prior  to  all  others,"  while  the  later  act  omits 
the  words  "prior  to  all  others,"  as  it  omits 
any  words  of  like  plain  and  direct  import  with 
respect  to  lien  priorities.  It  is  because  the 
act  of  February  18,  1879,  as  amended  March 
10,  1887,  does  contain  the  words  "prior  to  all 
others,"  that  railroad  employes'  liens  have 
been  adjudged  superior  to  prior  liens.  Hub- 
bell  V.  Texas  Southern  By.  Co.  (Civ.  App.) 
126  S.  W.  817.  Just  as  the  Legislature  used 
plain  and  positive  language  when  it  was  in- 
tended to  make  prior  liens  subordinate  to 
statutory  liens,  before  the  passage  of  the  act 
under  consideration,  so  it  has  since  used 
equally  plain  and  positive  language  to  accom- 
plish that  purpose. 

The  Thirty-Third  Legislature  enacted  the 
'iast  amendment  to  the  act  under  considera- 
tion, continuing  to  omit  any  words  declaring 
the  liens  thereby  protected  superior  to  oth- 
ers. Acts  Begular  Session  33d  Leg.  c.  80,  p. 
151  (Vernon's  Sayles*  Ann.  Civ.  St.  1914,  arts. 
5644,  5644a).  At  the  same  session  the  Legis- 
lature, by  statute,  gave  persons  furnishing 
wat$r  for  purposes  of  irrigation  a  preference 


lien  on  crops  raised  on  irrigated  lands,  but, 
intending  other  liens  to  be  subordinated,  ex- 
pressly declared  that  the  statutory  lien  should 
be  "superior  to  every  other  lien."  Act  ap- 
proved April  9,  1913,  Begular  Session  33d 
Leg.  p.  377,  c.  171,  §  87  (Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  5009);  Bank  &  Trust  Co.  v. 
Smith,  108  Tex.  272,  192  S.  W.  533.  It  can- 
not be  rightly  concluded  that  the  Legislature 
in  the  one  instance  had  in  mind  the  necessity 
of  plain  and  positive  language  to  override 
subsisting  rights,  and  in  the  other  instance 
overlooked  such  necessity. 

It  is  contended  that  the  proviso  in  the  stat- 
ute that  the  lien  given  a  farm  hand  shall  bev 
subordinate  to  the  landlord's  lien  evidences 
the  intent  of  the  Legislature  that  all  otber 
liens  shall  be  subordinate  to  the  liens  given 
farm  hands  and  the  other  beneficiaries  of  the 
statute. 

In  our  opinion,  the  proviso  supports  our 
construction  of  the  statute.  For,  under  the 
case  of  Brackenridge  v.  Millan,  81  Tex.  17* 
16  S.  W.  655,  it  cannot  be  doubted  that,  if  a 
farQi  hand  of  a  tenant  were  to  use  in  the  per- 
formance of  the  labor  of  his  employment  an 
implement  in  the  possession  of  the  tenant, 
furnished  by  the  landlord,  and  previously 
mortgaged  by  the  landlord,  and  if  we  de- 
clared the  farm  hand's  lien  superior  to  all 
others  save  the  landlord's,  then  the  priorities 
of  liens  on  the  farm  implement,  as  between 
the  farm  hand,  landlord,  and  mortgagee, 
would  be  as  follows:  *(1)  The  farm  hand's 
lien  would  be* superior  to  the  mortgagee's; 
(2)  the  mortgagee's  lien  would  be  superior  to 
the  landlord's;  (3)  the  landlord's  lien  would 
be  superior  to  the  farm  hand's. 

Under  such  a  condition  no  foreclosure 
would  be  possible  on  the  farm  implen^t  in 
a  controversy  between  all  three  of  the 
named  lienholders;  for  the  proceeds  of  sale 
of  the  implement  could  not  be  ordered  paid 
first  to  the  mortgagee,  because  the  farm 
hand's  lien  would  be  superior  to  the  mortga- 
gee's. Nor  could  such  proceeds  be  ordered 
paid  first  to  the  landlord,  because  the  mort- 
gagee's lien  would  be  superior  to  the  land- 
lord's. Nor  could  such  proceeds  be  ordered 
paid  first  to  the  farm  hand,  because  the  land- 
lord's lien  would  be  superior  to  the  farm 
hand's.  It  thus  appears  that,  unless  the  con- 
struction be  given  the  statute  which  we  have 
placed  upon  it,  the  proviso  thereof  could  not 
be  enforced  in  practice.  Any  conclusion 
which  cannot  be  applied  in  practice  is  nec- 
essarily erroneous. 

Article  3190  of  the  Bevised  Statutes  of 
1879,  belDg  article  5671  of  the  Bevised  Stat- 
utes of  1911,  provides  that  nothing  contained 
in  the  title  "Liens"  shall  in  any  manner  im- 
pair or  affect  the  right  of  parties  to  create 
liens  by  special  contract  or  agreement,  nor 
to  aifect  or  impair  other  liens.  The  act  of 
1897  has  always  been  carried  in  the  Bevised 
Statutes  under  the  Utie  of  **Liens." 
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The  article  Just  mentioned  reflects  the 
long-estaUished  public  policy  of  the  state 
that  in  the  creation  of  statutory  liens  other 
existing  liens  shall  not  be  impaired,  which,' 
in  our  opinion,  forbids  that  we  impair  sub- 
sisting and  duly  registered  contract  liens  by 
mere  inference  from  such  words  as  ate  found 
in  the  act  of  1897  and  its  amendments. 

In  California  it  was  provided  by  statute — 
not  outright  that  contract  liens  should  not 
be  impaired  as  here— but  that  different  liens 
should  have  priority  according  to  the  time  of 
their  creation,  *'other  things  being  equal." 
In  refusing  to  give  a  laborer's  lien  priority 
under  this  statute  over  a  pre-existing  chattel 
mortgage  on  a  crop,  the  Supreme  Court  of 
California  said: 

"The  diattel  mortgagee  gave  full  value  for 
her  right  of  lien,  and  was  first  in  point  of  time. 
She  notified  all  tke  world  of  her  rights,  and 
warned  the  world  to  deal  with  the  property  at 
their  peril.  She  made  a  contract  expressly  au- 
thorized by  the  law,  and  did  all  that  the  law 
demanded  of  her  in  order  to  preserve  the  fruits 
of  her  contract.  No  court  of  equity  can  sng- 
gest  a  single  defect  in  her  conduct  Upon  the 
other  hand,  this  appellant,  with  full  knowledge 
of  the  existence  of  the  chattel  mortgage,  con- 
tracted to  harvest  the  crop.  He  did  this  vol- 
untarily, and  if  he  suffers  loss  by  such  conduct 
it  is  his  own  fault  It  was.  a  matter  of  choice 
upon  his  part  to  do  the  work,  and  he  assumed 
the  risk  of  losing  his  hire  when  he  entered  into 
the  contract"  Wilson  v.  I>onald8on,  121  Cnl. 
a  10,  63  Pac  405,  48  L.  R.  A.  525,  66  Am.  St 
Rep.  18,  19. 

Wliile  reasons  can  be  assigned  which  might 
have  induced  the  Legislature  to  give  employes' 
liens  priority  over  other  existing  liens,  there 
are  equally  cogent  reasons  to  sustain  the 
failure  to  do  so.  Thus  in  a  case  like  this, 
save  that  there  the  laborer's  claim  was  stron- 
ger than  here  because  for  labor  in  repairing 
the  property  sought  to  be  subjected  to  the  la- 
borer's lien,  the  Supreme  Court  of  Michigan 
said: 

"The  mortgage  was  on  file,  and  defendants 
were  therefore  affected  with  notice.  On  general 
principles  it  would  seem  that  the  Hen  so  care- 
fully reserved  by  the  vendor,  the  person  furnish* 
ing  the  entire  original  machine,  ought  to  have 
priority  over  the  subsequent  repairers.  The  en- 
gine itself  included  all  the  labor  and  all  the 
material  necessary  for  its  production,  and  when 
the  plaintiff  sold  it  he  virtually  furnished  to 
his  vendees  that  labor  and  those  materials  and 
preserved  an  express  lien.  The  repairers  did 
less.  Their  ezpendiinire  was  comparatively 
small,  and  they  acted  in  making  it  under  cir- 
cumstances which  charged  them  with  notice  of 
the  plaintiff's  prior  lien.  Why  should  their 
claim  be^  preferred?"  Denison  v.  Shuler,  47 
Mich.  698^  601, 11  N.  W.  402,  41  Am.  Rep.  735. 

The  final  conclusion  of  the  Michigan  Su- 
preme Court  was  the  same  as  that  we  have 
announced,  and  it,  was  embodied  in  the  sen- 
tence: 


"Had  it  been  intended  that  the  kind  of  lien 
in  question  should  operate  retrospectively  and 
override  prior  security  executed  to  secure  pur- 
chase money,  it  is  not  to  be  supposed  that  the 
Legislature  would  have  left  the  purpose  in  any 
doubt"  47  Mich.  603,  111  N.  W.  403,  41  Am. 
Rep.  736. 

The  effect  of  our  decision  Is  to  subject  to 
the  employes'  lien  the  property  created  by  or 
necessarily  connected  with  the  performance 
of  his  labor,  as  that  property  stood  at  the 
time  of  his  employment.  But  we  decline  in 
the  absence  of  clear  language  requiring  it, 
as  have  most  of  the  courts  of  last  resort  in 
the  United  States,  to  extend  the  employe's 
lien  so  as  to  attach  to,  and  diminish  or  de- 
stroy, tha  Interest  or  right  of  an  innocent 
lienholder,  which  had  vested  prior  to  the  em- 
ployment, and  of  which  the  employ^  was 
chargeable  with  notice.  Note  li.  It.  A. 
1918C,  1024;  note  L.  R  A.  1915D,  1154;  Wil- 
son V.  Donaldson,  121  Cal.  8,  53  Pac.  405,  43 
Ij.K,A.  525,  66  Am.  St  Rep.  18. 

.  HAWKINS,  J.  (dissenting).  The  certified 
question  calls  for  a  determination  of  the  or- 
der of  priority  as  between  a  duly  registered 
chattel  mortgage  lien  upon  a  printing  press 
and  an  engine,  constituting  portions  of  a 
printing  office  outfit,  given  to  secure  pur- 
chase money,  and  a  subsequently  arising  duly 
fixed  and  duly  sued  upon  statutory  artisan's 
lien  upon  said  printing  press  and  said  en- 
gine. 

The  decision  of  the  trial  court  that  the 
statutory  lien  upon  the  press  and  engine  was 
superior  to  the  contract  lien  thereon  was,  in 
my  opinion,  unquestionably  sound.  That  has 
been  my  conclusion  upon  each  of  three  sep- 
arate studies  of  the  question  which  I  have 
made  since  this  case  was  submitted  in  this 
court  on  November  7,  1917;  some  delay  in 
decision  here  having  resulted  from  differences 
in  opinion  among  members  of  this  court 

The  lien  asserted  by  the  compositor  and 
printer,  Nichols,  arose  under  the  following 
act  of  May  27,  1897,  which  must  be  consid- 
ered as  a  whole: 

"An  act  to  protect  accountants,  bookkeepers, 
artisans,  craftsmen,  factory  operatives,  mill 
operatives,  servants,  mechanics,  quarrymen, 
common  laborers,  and  farm  hands;    to  pro* 
vide  a  lien  and  prescribe  the  rime  of  pay- 
ments, and  in  lawful  money  of  the  United 
States;    and   prescribing  the  rights  of  the 
assignees  of  such  persons,  and  to  repeal  all 
laws  in  conflict  with  this  act 
"Section  1.  Be  it  enacted  by  the  Legislature 
of  the  state  of  Texas:  That  v^henever  any  clerk, 
accountant,  bookkeeper,  artisan,  craftsman,  fac- 
tory operative,  mill  operative,  servant  mechanic, 
quarryman  or  common  laborer,  farm  hand,  male 
or  female,  may  labor  or  perform  any  service  in 
any  oflBce,  store,  saloon,  hotel,  shop,  mine,  quar- 
ry, manufactory;  or  mill  of  any  character  or  on 
any  farm,  under  or  by  virtue  of  any  contract 
or  agreement  written  or  verbal,  with  any  per- 
son, employer,  firm,  corporation,  or  his,  her  or 
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their  agent  or  agents,  receiver  or  receivers,  tnis- 
tee  or  trustees  in  order  \p  secure  the  payment 
of  the  amount  due  by  such  contract  or  agree- 
ment, written  or  verbal,  the  hereinbefore  men- 
tioned employes  shall  have  a  first  lien  upon  all 
products,  machinery,  tools,  fixtures,  appurte- 
nances, goods,  wares,  merchandise,  chattels,  or 
thing  or  things  of  value  of  whatsoever  character 
that  may  be  created  in  whole  or  in  part  by  the 
labor  of  such  persons  or  necessarily  connected 
with  the  performance  of  such  labor  or  service, 
which  may  be  owned  by  or  in  the  possession  of 
the  aforesaid  employer,  person,  firm,  corpora- 
tion, or  his,  her  or  their  agent  or  agents,  receiv- 
er or  receivers,  trustee  or  trustees;  provided, 
,  that  the  lien  herein  given  to  a  farm  hand  shall 
be  subordinate  to  the  landlord's  lien  now  pro- 
vided by  law. 

"Sec.  2.  Whenever  any  person,  employer,  firm, 
corporation,  his,  her  or  their  agent  or  agents, 
receiver  or  receivers,  trustee  or  trustees,  shall 
fail  or  refuse  to  make  payments  as  hereinafter 
prescribed  iu  this  act,  the  said  derk,  accountant, 
bookkeeper,  /arm  hand,  artisan,  craftsman,  oper- 
ative, servant,  mechayc,  quarryman,  or  Jaborer, 
who  shall  hare  performed  service  of  any  char- 
acter, shall  make  or^have  made  duplicate  ac- 
counts of  such  service,  with  the  amount  due 
him  or  her  for  the  same,  and  present  or  have 
presented,  to  aforesaid  employer,  person,  firm 
or  corporation,  his,  her  or  their  agent  or  agents, 
receiver  or  receivers,  trustee  or  trustees,  one 
of  the  aforesaid  duplicate  accounts  within  thirty 
days  after  the  said  indebtedness  shall  have 
accrued.  The  other  of  the  said  duplicate  ac- 
counts shall,  within  the  time  hereinbefore  pre- 
scribed, be  filed  with  the  county  derk  of  the 
county  in  which  said  service  was  rendered,  and 
shall  be  recorded  by  the  county  derk  in  a  book 
kept  for  that  purpose.  The  party  or  parties 
presenting  the  aforesaid  account  shall  make' 
afQdavit  as  to  the  correctness  of  the  same.  A 
compliance  with  the  foregoing  requirements  in 
this  section  shall  be  necessary  to  fix  and  pre- 
serve the  lien  given  under  this  act;  and  the 
liens  of  different  persons  shall  take  precedence 
in  the  order  in  which  they  are  filed:  Provided, 
that  all  persons  daiming  the  benefit  of  this  act 
shall  have  six  months .  within  which  to  bring 
suit  to  foreclose  the  aforesaid  lien:  And  pro- 
vided, further,  that  a  substantial  compliance 
with  the  provisions  of  this  section  shall  be 
deemed  sufiident  diligence  to  fix  and  secure  the 
lien  hereinbefore  given:  Provided,  that  any 
purchaser  of  such  products  from  the  owner 
thereof  shall  acquire  a  good  title  thereto,  unless 
he  has  at  the  time  of  the  purchase  actual  or 
constructive  notice  of  the  claim  of  such  lion- 
holder  upon  such  products,  said  constructive 
notice  to  be  given  by  record  of  such  claim,  as 
provided  for  in  this  act,  or  by  suit  filed. 

"Sec.  3.  Under  the  operations  of  this  act,  all 
wages,  if  service  is  by  agreement  performed  by 
the  day  or  week,  shall  be  due  and  payable  week- 
ly, or  if  by  the  month,  shall  be  due  and  payable 
monthly.  All  payments  to  be  made  in  lawful 
money  of  the  United  States. 

"Sec.  4.  Any  of  the  parties  named  in  section 
1  of  this  act,  may  transfer  or  assign  their  rights 
hereunder,  and  their  assignee  or  assignees  shall 
have  the  same  rights  and  privileges  as  are  con- 
ferred upon  such  persons  enumerated  in  sec- 
tion 1. 

"Sec.  5.  The  lien  created  by  this  act  shall 
cease  to  be  operative  after  six  months  after  the 


same  is  fixed,  unless  suit  is  brought  within  said 
time  to  enforce  such  lien. 

"Sec.  6.  All  laws  and  parts  of  laws  in  coh- 
flict  with  the  provisions  of  this  act,  be  and  the 
same  are  hereby  repealed:  Provided,  that  this 
act  shall  not  be  so  construed  as  to  repeal  chap- 
ter 2,  of  title  LXVI,  of  the  Revised  Civil  Stat- 
utes of  Texas,  relating  to  liens  of  mechanics, 
contractors,  builders,  and  materialmen. 

"Sec.  8  (7).  It  being  important  that  the  bene- 
fits of  this  act  be  realized  at  once,  because  the 
parties  to  be  benefited  by  this  act  have  no  ade- 
quate protection  under  existing  laws,  creates 
an  imperative  public  necessity  that  the  constitu- 
tional rule  requiring  bills  to  be  read  on  three 
several  daya  should  be  suspended." 

General  Laws  Twenty-Fifth  Legislature,  p. 
218  (10  Gam.  L.  p.  1272). 

An  Important  feature  of  this  case,  which 
should  be  borne  in  mind  constantly,  is  the 
fact  that  said  act  was  in  force  when  said 
press  and  said  engine  were  sold  to  Walker 
and  when  said  chattel  mortgage  thereon  was 
executed  and  delivered  by  him.  Because  of 
that  fact  said  statute  must  be  presumed  to 
have  been  in  contemplation  of  l)oth  parties  to 
that  transaction ;  consequently,  on  principle 
and  under  the  authorities,  and  very  clearly, 
this  case  does  not  involve  any  interference 
with  vested  rights  of  a  prior  mortgagee; 
Unquestionably  the  matter  of  priority  as  be- 
tween future  contract  liens  and  subsequent- 
ly inuring  statutory  liens  was  entirely  one  of 
legislative  discretion  and  provision. 

Both  the  contract  lien  and  the  statutory 
lien  which  are  here  involved  arose  prior  to 
amendatory  Act  March  31,  1913,  c.  80,  p. 
151  (articles  5644,  5644a,  Vernon's  Sayles'  Civ. 
Stats.);  hence  the  present  issue  of  priority 
is  not  affected  by  that  later  statute. 

By  delivering  to  the  vendee  possession  of 
said  property  the  vendor  waived  all  advan- 
tage growing  out  of  ownership  and  sale  there- 
of. The  fact  that  the  chattel  mortgage  lien 
was  to  secure  payment  of  purchase  money 
adds  nothing  whatever  to  its  legal  effect  or 
status.  Article  5655,  R.  S.  1911 ;  Harling  v. 
Creech,  88  Tex.  300.  31  S.  W.  357;  Parlln 
&  Orendorflf  v.  Davis  (Civ.  App.)  74  S.  W. 
952.  By  the  stated  transactions  said  vendor 
voluntarily  assumed  the  status  of  any  other 
mortgagee.  Thus  the  Issue  narrows  to  a  con- 
struction and  application  of  said  original 
statute. 

Such  chattel  mortgage  liens  are  not  with- 
in any  exception  or  limitation  expressly  de- 
fined in  said  act  of  1897,  and  consequently 
are  unquestionably  within  the  terms  of  and 
subject  to  the  operation  of  said  act,  what- 
ever Its  legal  effect  may  be  found  to  be.  My 
judgment  is  that  in  the  enactment  of  said 
statute  the  general  purpose  of  the  Legis- 
lature obviously  was  to  provide  a  lien  which 
in  reality  should  be  **a  first  lien**  in  the 
fullest  sense  consistent  with  the  Constitution 
of  the  United  States,  the  Constitution  of  Tex- 
as, and  the  exceptions  or  limitations  expres.<«- 


Digitized  by  LjOOQIC 


Tex.) 


AMERICAN 


TYPE  FOUNDERS'  CO. 
(ai4S.w.) 


V.  NICHOLS 


306 


]y  set  out  In  the  provisos  in  sections  1  and 
6,  respectively.  Such  express  exceptions  or 
limitations  include,  of  course,  such  others  as 
necessarily  arise  therefrom  by  implication, 
as,  for  Instance,  concerning  the  status  of  the 
lien  of  the  farm  hand  as  related  to  the  lien 
of  a  landlord  and  the  lien  of  a  prior  chat- 
tel mortgage.  That  general  purpose  is  ex- 
pressed in  the  statute  too  clearly,  to  be  rea- 
soned away  on  any  theory  of  public  policy 
or  general  legislative  custom.  Such  general 
purpose  will  be  treated  separately  hereinaft- 
er without  constant  reiteration  of  the  sub- 
sidiary feature  arising  from  implication. 

The  legislative  intent  may  be  ascertained 
most  appropriately  from  (a)  the  phraseology 
of  the  act  itself,  (b)  the  settled  construction 
previously  given  by  courts  of  last  resort  of 
other  states  to  similar  statutes,  and  (c) 
analogies  arising  from  other  statutes  of  this 
state  which  confer  liens. 

The  first  rule  prescribed  by  our  Revised 
Statutes  to  **govern  in  the  construction  of 
all  civil  statutory  enactments"  is: 

**The  ordinary  signification  sball  be  applied 
to  words,  except  words  of  art  or  words  connect- 
ed with  a  particular  trade  or  subject-matter, 
when  they  shall  have  the  signification  attached 
to  them  by  experts  in  such  art  or  trade,  or  with 
reference  to  such  subject-matter."    Article  5502. 

That  plain  and  simple  requirement  of  law 
seems  applicable  with  controlling  force  to 
the  inquiry  now  before  this  court.  Disre- 
gard of  it  leaves  the  Legislature  at  the 
mercy  of  the  judiciary  or  Impels  use  by  the 
Legislature  of  redundant  expressions  which 
that  statutory  rule  was  designed  to  prevent. 

Upon  the  face  of  said  act  of  1897  the  mean- 
ing of  the  words  expressly  creating  the  lien 
therein  provided  and  substantially  declar- 
ing its  priority  over  any  and  all  other  liens 
arising  after  the  taking  effect  of  that  act, 
excepting  only  certain  therein  designated 
classes  of  statutory  liens,  seems  really  too 
plain  for  seilous  argument.  Especially  is 
that  true  in  the  light  of  our  statutory  rules 
of  cpnstruction  and  the  utter  absence  from 
said  act  itself  of  any  term  or  provision  in- 
dicating that  any  word  therein  einployed  was 
used  In  any  sense  outside  of  its  ordinary 
signification. 

Under  such  circumstances  such  decisions 
from  other  states,  although  disclosing  a  sim- 
ilar legislative  purpose  in  similar  and  earlier 
statutes,  lend  only  cumulative  force  to  my 
stated  conclusion  conoeming  priority ;  and  the 
policy  refiected  by  laws  enacted  by  pre- 
vious Legislatures  of  this  state  declaring  or 
withholding  priority  of  other  statutory  liens, 
being  subject  to  change  by  any  subsequent 
Legislature,  necessarily  is  of  minor  conse- 
quence. 

Undeniably  the  conclusion  of  the  majority 
of  this  court  that  in  this  instance  the  as- 
serted statutory  lien  is  inferior  to  the  nth 
214  S.W.-20 


sorted  ootiiract  lien  finds  no  support  what- 
ever in  said  act  itself.  Not  within  its  four 
corners,  from  caption  to  emergency  clause, 
can  there  be  found  one  syllable  which  rea- 
sonably suggests  the  idea  that  the  Legisla- 
ture did  not  fully  grasp  the  subject  or  did 
not  reallEe  the  full  significance  of  every 
word  in  said  act.  Necessarily  it  is  upon  other 
considerations,  entirely  apart  from  the  phra- 
seology of  said  act  itself,  that  the  decision 
of  the  majority  in  this  case  rests.  Upon  those 
who  thus  ascribe  to  that  statute  a  legal 
effect  in  direct  confilct  with  that  which  its 
terms  and  provisions  both  expressly  declare 
and  plainly  imply  very  clearly  rest  both  the 
responsibility  and  the  burden  of  showing  that 
by  said  statute  the  Legislature  did  not  mean 
what  it  very  plainly  said,  but,  on  the  con- 
trary, did  mean  something  which  it  did  not 
say,  and  that  the  two  deliberate  attempts 
which  the  Legislature  made  therein,  by  pro- 
visos, to  define,  expressly,  exceptions  to  or 
limitations  upon  the  full  operation  and  legal 
effect  of  the  new  class  of  lien  therein  pro- 
vided, was  not  exhaustive  of  that  field. 
Tomi^ns  v.  McKinney,  93  Tex.  631,  57  S. 
W.  804. 

The  express  decUration  of  said  statute  is 
that  the  lien  thereby  provided  shall  be  "a 
first  lien"  upon  the  property  to  be  covered  by 
it  That  quoted  language  could  not  well  be 
more  specific,  or  clearer,  or  less  ambiguous. 
That  which  is  "first"  cannot  be  second,  or 
third,  or  In  any  sense  Bubordinate,  As  ap- 
plied to  Uen»  the  word  "first''  has  a  very 
definite  and  generally  well  understood  mean- 
ing, about  which  the  Legislature  hardly 
could  have  been  mistaken.  If  the  adjective 
there  employed  were  not  designed  to  give 
unquestionable  primacy  and  priority  to  that 
lien  (except  as  otherwise  expressly  stipu- 
lated in  the  Act  Itself),  why  was  it  used? 
What  does  it  signify,  and  what  is  its  con- 
templated function?  To  deny  that  quoted 
adjective  that  legal  eifect  is  to  declare  it 
meaningless  by  mere  Judicial  fiat,  and,  in 
practice,  to  strike  it  from  the  act—*  thing 
which  is  not  necessary  in  this  instance  in 
order  to  render  the  statute  inteUlglble  and 
ojjerable.  A  cardinal  and  generally  recog- 
nized rule  of  statutory  construction,  which 
long  was  followed  by  this  court,  is  that, 
wherever  possible,  effect  should  be  given  to 
every  word  of  the  statute,  the  only  permis- 
sible exception  being  when  neces^ity  requires 
otherwise  in  order  to  preserve  and  carry  into 
operation  the  evident  purpose  of  the  Legis- 
lature. 15  Michle's  Ency.  Dig.  Tex.  Rep. 
"Statutes— Constructions,"  pp.  961-866,  cit- 
ing many  decisions  of  this  court. 

My  conclusion  that  said  statute  was  in- 
tended to  provide  a  lien  superior  to  any  and 
all  other  liens  accruing  after  said  act  should 
take  effect,  save  and  except  <mly  certain 
therein  designated  classes  of  statutory  Hens, 
is  supported  strongly  by  the  terms  of  the  two 
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provisos.  In  neither  of  them,  and  not  else- 
where in  said  act,  was  there  expressly  declar- 
ed any  exception  or  limitation  whatever  with 
reference  to  any  contract  lien.  Each  of  the 
enumerated  exceptions  or  limitations  carried 
by  said  act  related  exclusively  to  some  other 
class  of  lien  which  also  was*  given  by  law, 
rather  than  by  contract. 

Each  of  said  provisos  has  a  double  legal 
effect.  Primarily  they  enumerate  expressly 
certain  exceptions  to  or  limitations  upon  the 
full  and  prior  operation  of  the  lien  which 
said  act  provides;  but,  by  implication,  they 
declare,  also,  that  the  operation  of  that  lien 
as  "a  first  lien"  shall  not  be  otherwise  re- 
stricted or  limited  except,  of  course,  in  so  ftir 
as  may  be  necessary  to  conform  the  opera- 
tion of  a  proviso  to  the  general  purpose  o1^ 
the  act.  Thus  the  farm  hand  proviso  not 
only  expressly  fixes  the  status  of  his  lien  as 
related  to  the  landlord's  lien  and  to  the  liens 
referred  to  In  section  C,  and  by  implication 
fixes  the  status  of  the  farm  hand's  lien  as 
related  to  liens  clearly  superior  to  the  land- 
lord's lien,  but  by  implication  plainly  pro- 
vides also  that  liens  given  by  said  act  to 
beneficiaries  other  than  farm  hands  shall 
not  be  subordinated  to  the  landlord's  lien. 

Similar  reasoning  is  applicable  largely  to 
the  proviso  concerning  **liens  of  mechanics, 
contractors,  builders,  and  materialmen." 
Thus  laws  conferring  those  classes  of  liens 
were  continued  in  full  force,  and  in  so  ex- 
pressly recognizing  the  priority  of  those  liens 
the  Legislature  impliedly  declared  the  priori- 
ty of  the  lien  conferred  by  said  act  of  1897 
over  any  and  all  other  classes  of  thereafter 
inuring  liens,  whether  statutory  or  con- 
tractual, save  and  except  as  stipulated,  ex- 
pressly or  by  implication,  in  the  proviso  In 
section  1.  Thus  each  of  said  provisos  throws 
light  upon  the  meaning  of  the  other  and  both 
emphasize  the  unequivocal  declaration  of  the 
Act  that  the  Hen  thereby  given  shall  be  "a 
first  Uen." 

Logically  and  fairly  that  line  of  reason- 
ing should  be  applied  in  dealing  with  mort- 
gage liens  upon  personal  property  covered  by 
said  statute,  executed  after  it  became  opera- 
tive, but  before  the  inception  of  a  lien  by 
virtue  of  its  provisions.  As  applied  to  a 
printer,  and  perhaps  as  applied  to  any  bene- 
ficiary of  said  act  of  1897  other  than  a  farm 
hand,  the  effect  necessarily  would  be  to  dis- 
close that,  inasmuch  as  chattel  mortgage  liens 
are  not  expressly  mentioned  in  either  of  said 
provisos  in  the  nature  of  an  exception  or 
limitation,  the  legislative  purpose  was  to 
make  the  lien  provided  by  said  act  of  1897  in 
truth  and  in  practice  *'a  first  lien,"  and  there- 
fore superior  to  such  chattel  mortgage  lien. 

My  consideration  for  a  co-ordinate  de- 
partment of  the  state  government  impels  me 
to  assume  that,  if  the  general  purpose  of  the 
Legislature  had  been  to  subordinate  the  lien 
then  being  provided  by  law  to  any  contrac-- 


tual  lien,  such  as  said  chattel  mortgage  Hen, 
that  purpose  would  have  been  manifested 
clearly  by  some  express  .declaration  to  that 
effect  in  one  or  the  oth^  of  said  two  pro- 
visos or  elsewhere  in  said  act.  But  nowhere 
does  it  provide  expressly  that  the  lien  there- 
in conferred  was  to  be  in  any  sense  subordi- 
nate to  any  subsequently  inuring  contract 
lien  whatsoever,  and  no  suggestion  of  that 
sort  is  carried  by  the  act  save  and  except  as 
related  to  a  farm  hand,  and  as  to  him  audi 
suggestion  arises  by  implication  only,  flowing 
from  the  express  proviso  that  his  lien  shall 
be  subordinate  to  the  lien  of  the  landlord. 
That  Implication  as  to  a  single  class  of  ben- 
eficiaries should  not  be  extended  to  defeat 
the  Uen  conferred  by  the  general  terms  of 
the  act  upon  other  classes  of  beneficiaries 
who  are  not  embraced  by  the  proviso  in  sec- 
tion 1. 

The  unambiguous  declaration  and  certain 
Intent  of  the  law  being,  therefore,  that  the 
lien  so  conferred  upon  a  compositor  and 
printer  shall  be  indeed  "a  first  lien,"  why 
should  not  this  court  apply  that  law  as  it 
is  written?  Words  are  things  of  meaning, 
pregnant  with  vital  force,  and  charged  and 
surcharged  with  dynamic  power.  Must  the 
Legislature  clinch  every  nail  it  drives?  It 
seems  so,  but  I  regard  that  as  extremely  un- 
fortunate. A  specific  legislative  declaration 
that  a  lien  thereby  given  shall  be  "superior 
to  all  other  liens"  should  not  be  held  to  com- 
mit subsequent  Legislatures  to  precisely  the 
same  phraseology  in  order  to  give  like  legal 
effect  to  a  lien  of  a  different  kind,  and  much 
less  should  mere  forms  of  expression  in  stat- 
utes control  in  construction  of  earlier  statutes. 
Subject  to  only  certain  restrictions  which 
are  in  no  sense  applicable  here,  each  Legis- 
lature, in  turn,  is  vested  by  our  state  Con- 
stitution with  full  power  and  discretion  in 
making  laws,  without  being  bound  or  hamper- 
ed by  Acts  or  expressions  of  other  Legisla- 
tures, and  each,  in  turn,  is,  alike,  free  to 
employ  language  of  its  own  selection  in 
creating  liens  and  in  giving  priority  to  them. 
All  that  Is  necessary  is  that  the  language  of 
the  act  shall  fairly  disclose  the  legislative 
intent  Said  act  of  1897  substantially  meets 
that  requirement,  expressly  in  description  of 
the  lien  thereby  given,  and  by  reasonable 
and  consistent  implication  in  said  provisos. 

The  policy  of  the  law,  if  without  regard  to 
It  the  legislative  intent  be  fairly  ascertain- 
able, is  not  in  any  sense  a  subject  of  judi- 
cial concern.  The  proper  function  of  the 
courts  in  determining  the  rights  of  litigants 
is,  indeed,  to  try  out  the  very  purpose  and 
intendment  of  the  law;  but  where,  as  In 
this  instance,  the  law  as  it  is  written  is  per- 
fectly plain  and  wholly  unambiguous,  there 
is  no  room  for  judicial  construction.  Ball- 
way  V.  State,  81  Tex.  672,  17  S.  W.  67;  Fire 
Ass'n  V.  Love,  101  Tex.  376,  108  S.  W.  158, 
810;  Schloss  v.  Hallway,  85  Tex.  601,  22  S. 
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W.  1014;  Lewis  v.  United  States,  92  U.  S. 
621,  23  L.  Ed.  513. 
In  Sdiloss  V.  Railway  this  court  said: 

"Thtoe  is  no  ambiguity  in  the  act,  and  its 
meaning  must  be  determined  by  its  own  lan- 
guage. There  is  no  room  for  construction,  and 
no  need  to  resort  to  eztraneong  facts  for  its  in- 
terpretation.  Suth.  on  Stat.  Con.  §  219; 
Engleking  y.  Yon  Wamel,  26  Tex.  471 ;  Dodson 
V.  Bunton,  81  Tex.  655  [17  S.  W.  507]." 

In  Lewis  v.  United  States  the  Supreme 
Court  of  the  United  States  said: 

"Where  the  language  of  a  statute  is  trans- 
parent, and  its  meaning  clear,  there  is  no  room 
for  the  office  of  construction.  There  should  be 
no  construction  where  there  is  nothing  to  con- 
gtme.  United  States  v.  Wilberger,  5  Wheat  95 
[5  L.  Ed.  37];  Cherokee  Tobacco,  11  Wall.  621 
[20  L.  Ed.  227].  •  •  •  The  bankrupt  law  de- 
clares that  the  United  States  shall  be  first  paid ; 
the  fifth  section  of  the  statute  of  1797  enacts 
that,  where  there  is  a  debt  and  bankruptcy,  they 
shall  have  priority  of  payment.  Neither  statute 
contains  any  qualification,  and  we  can  inter- 
polate none.  Our  duty  is  to  execute  the  law 
as  we  find  it,  not  to  make  it." 

In  all  sach  instances  the  policy  of  the  law, 
as  therein  plainly  shown,  should  be  given  full 
effect,  even  though  it  constitutes  a  radical 
departure  from  time-honored  policies  of  for- 
mer days  upon  kindred  subjects.  Under  no 
other  conditions  may  the  Legislature  freely 
exercise  its  constitutional  powers. 

In  my  opinion  this  court  is  utterly  desti- 
tute of  authority  to  ingraft  upon  the  lien 
given  by  said  act  of  1897  any  exception  or 
restriction  or  limitation  whatsoever  in  ad- 
dition to  those  therein  expressly  enumerated 
or  plainly  implied.  McAnelly  v.  Ward  Bros., 
72  Tex.  342, 12  S.  W.  206 ;  Summers  v.  Davis, 
49  Tex.  541;  Turner  v.  Cross,  83  Tex.  218, 18 
S.  W.  578,  15  L.  R.  A.  262.  In  RaUway  v. 
Cross,  this  court,  through  Stayton,  C.  J., 
said: 

"It  is  the  duty  of  a  court  to  give  to  language 
used  in  a  statute  the  meaning  with  which  it 
was  used  by  the  Legislature,  if  this  can  be 
ascertained;  and  to  do  this,  if  the  words  used 
be  not  such  as  have  a  peculiar  meaning  when 
applied  to  a  given  art  or  trade  with  reference 
to  which  they  are  used  in  the  statute,  the 
only  safe  rule  is  to  apply  to  them  their  ordi- 
nary meaning,  for  the  Legislature  must  be  pre- 
sumed to  have  used  them  in  that  sense  in 
which  they  are  ordinarily  understood;  and  if, 
BO  applying  them,  the  legislation  in  which  they 
are  found  seems  to  be  harsh  or  not  to  embrace 
and  give  remedies  for  acts  for  which  remedies 
ought  to  be  given,  the  courts  for  such  reasons 
are  not  authorized  to  place  on  them  a  forced 
construction  for  the  purpose  of  mitigating  a 
seeming  hardship  imposed  by  a  statute,  or  con- 
ferring a  right  which  the  Legislature « has  not 
thought  proper  to  give.  It  is  the  duty  of  a 
court  to  administer  the  law  as  it  is  written, 
and  not  to  make  the  law;  and,  however  harsh 
a  statute  may  seem  to  be,  or  whatever  may 
•eem  to  be  its  omissions,  courts  cannut  on  such 


considerations  by  construction  restrain  its  op- 
erati<ai  or  make  it  apply  to  cases  to  which  it 
does  not  apply,  witiiout  assuming  functions  that 
pertain  solely  to  the  legislative  department  of 
the  government.*' 

Thus  the  decision  of  the  majority  in  the 
case  at  bar,  which  virtually  reads  into  said 
statute  of  1897  an  additional  exception  or 
limitation  which  includes  as  to  others  than 
a  farm  hand  a  contract  lien,  the  same  being 
said  chattel  mortgage  lien,  constitutes,  it 
seems  to  me,  a  clear  though  unintentional 
judicial  usurpation  of  purely  legislative 
power  and  authority — ^a  thing  which  our 
state  Constitution  expressly  forbids.  Arti- 
cle 2,  f  1. 

The  point  upon  which  this  case  turns 
seems  not  to  have  been  decided  by  this 
court;  but  two  of  our  Courts  of  Civil  Appeals 
have  construed  said  act  of  1897  in  harmony 
with  my  herein  expressed  views  concerning 
its  legal  effect  as  related  to  priorities.  Cash 
V.  Bank,  26  Tex.  Civ.  App.  109,  61  S.  W.  723; 
Norwood  V.  Leeves  (Civ.  App.)  115  S.  W.  55. 
In  Cash  v.  Bank  the  appellant  asserted,  un- 
der said  act,  a  farm  hand's  lien  upon,  corn 
which  was  covered  by  two  earlier  chattel 
mortgages  in  favor  of  the  bank.  The  rec- 
ord in  that  appeal  shows,  although  the  pub- 
lished report  does  not,  that  said  mortgages 
were  both  executed  and  filed  for  registration 
prior  to  the  beginning  of  the  term  of  em- 
ployment The  bank  contended  that  its 
mortgage  lien  was  superior  to  said  laborer's 
lien  under  said  act  The  trial  court  therein 
held  (hat,  for  all  except  the  last  month  of 
service,  the  statutory  lien  inured,  under  the 
facts,  in  favor  of  the  laborer,  and  that  it^ 
was  superior  to  said  mortgage  lien.  Our 
Court  of  Civil  Appeals  for  the  Third  Dis- 
trict, through  Chief  Justice  Fisher,  held  that 
the  statutory  lien  inured  for  the  entire  term 
of  employment,  and  was  superior  to  said 
mortgage  lien;  and  that  court  rendered  judg- 
ment accordingly  "in  appellant's  favor 
against  the  bank."  In  Norwood  v.  Leeves,  an 
injunction  case,  our  Court  of  Civil  Appeals 
for  the  Sixth  District  said: 

"It  evidentiy  was  contemplated  between  them 
that  the  operation  of  the  mill  should  be  con- 
tinued by  Norwood  and  J.  B.  Newby,  and  that 
in  its  operation  the  timber  should  be  manu- 
factured into  lumber.  If  it  was  so  contemplat- 
ed, then  the  parties  must  have  further  contem- 
plated that  liens  for  wages  of  operatives  might 
be  created  against  property  covered  by  the  mort- 
gage, 80  as  to  be  entitled  to  precedence  over 
the  lien  of  the  mortgage,  for  it  could  hardly 
have  been  contemplated  that  the  mill  might  be 
operated  without  the  creation  of  such  liens. 
Sayles*  Ann.  Qv.  St.  1897,  arts.  3339a  to 
3339f.*' 

Prior  to  said  act  of  1897  here  under  review 
substantially  similar  laws  providing  liens- in 
favor  of  artisans,  etc.,  had  been  adopted  and 
had  been  construed  by  courts  of  last  resort 
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In  yarlous  otber  states.  Under  a  well-es- 
tablished and  generally  observed  rule  of 
statutory  construction  it  should  be  presumed 
by  the  courts  of  this  state  that  our  own 
Legislature  considered  those  earlier  statutes 
commendable  examples,  and  in  .said  act  of 
1897  undertook  substantially  to  follow  them 
with  the  construction  which  already  had 
been  so  placed  upon  them.  That  rule  Is 
founded  in  reason,  and  is  supported  by  over- 
whelming authority  in  the  text-books  and  in 
niiimerous  decisions,  including  various  ded* 
sioni  of  our  own  Supreme  Court.  Green  v- 
G.  U.  O.  Odd  Fellows,  106  Tex.  238, 163  S.  W. 
1071 ;  City  of  Tyler  v.  Railway,  99  Tex.  497, 
91  S.  W.  1,  13  Ann.  Cas.  911. 

In  a  great  majority  of  such  decided  cases 
from  other  states  construing  such  lien  stat- 
utes, and  indeed  with  but  few  exceptions, 
those  earlier  statutes  were  construed  Just  as 
1  herein  construe,  and  would  apply,  said  act 
of  1897. 

Under  the  Mississippi  statute  of  April  5, 
1872  (Laws  1872,  c.  107),  giving  to  a  labor- 
er a  "first  lien  in  law"  upon  the  crop  which 
his  labor  helps  to  produce,  such  lien  was  held 
paramount  to  a  mortgage  on  sudi  crop  ex- 
ecuted by  the  landowner  to  enable  him  to 
make  such  crop,  the  mortgage  being  execut- 
ed after  the  statute  became  operative,  but 
before  the  term  of  employment  of  such  la- 
borer began,  the  laborer  having  actual  no- 
tice of  such  mortgage.  In  construing  that 
statute  the  Supreme  Court  of  Mississippi  in 
1874  said: 

''It  is  denominated  'a  first  lien  in  law.'  To 
give  it,  therefore,  the  virtue  and  force  intended 
by  the  statute,  it  must  take  effect,  as  a  limi- 
tation or  restriction  upon  the  power  of  the  em- 
ployer, by  contract,  mortgage,  or  by  other  act 
to  defeat  this  first  lien  created  by  the  law  to 
secure  the  wages  of  the  laborer,  out  of  the 
fruits  of  his  industry."  Bock  v.  Paine,  50 
Miss.  648;    Buck  v.  Payne,  52  Miss.  271. 

To  similar  effect  are  Leak  y.  Cook,  52  Miss. 
799,  and  Herman  v.  Perkins,  52  Miss.  813,  de- 
cided by  the  same  court  in  the  same  year.* 

What,  pray,  under  our  statutory  practice, 
blending  law  and  equity,  is  the  substantial 
difference  between  our  "first  lien,"  as  given 
by  said  act  of  1897,  and  the  "first  lien  in 
law"  so  given  by  said  earlier  Mississippi 
statute?  None;  absolutely  none.  Conse- 
qViently  the  effect  of  the  majority  decision  in 
the  present  case  is  utterly  to  ignore  the  last 
above  mentioned  rule  of  construction,  al- 
though observance  and  application  of  it  cer- 
tainly would  give  to  our  later  statute  a  legal 
effect  In  complete  harmony  with  every  word 
in  it 

An  Arkansas  statute  of  1868  gave  to  labor- 
ers "an  absolute  lien  on  the  production  of 
their  labor."  By  an  act  of  1895  (Acts  1895,  p. 
39)  such  lien  was  so  extended  as  to  Include 
also  any  object  or  thing  upon  which  the  la- 
borer worked  for  the  price  of  his  labor.    In 


a  subsequent  case  presenting  a  contest  be- 
tween a  laborer  who  claimed  a  lien  on  cot- 
ton for  the  price  of  his  labor  in  producing.it 
and  merchants  who  claimed  a  lien  qn  the 
cotton  by  virtue  of  a  mortgage  for  supplies 
furnished  the  crop  owner,  the  Supreme  Court 
of  that  state  declared  in  1905  that  said  later 
act  "did  not  change  the  law,  so  far  as  such 
a  laborer  is  concerned,"  and  held  that — 

"The  lien  of  this  laborer  was  superior  to  that 
of  the  mortgagee,  who  furnished  the  supplies 
to  raise  the  crop."  Sheeks-Stephens  Store  Co. 
V.  RicbardsoQ,  76  Ark.  282,  88  S.  W.  983. 

The  phraseology  of  said  statute  is  not  dis- 
closed by  the  report  of  that  case;  but  from 
the  Session  Acts  I  find  that  It  declared: 

"That  all  laborers  who  shall  perform  work 
and  labor  for  any  person  under  a  written  or 
verbal  contract,  if  unpaid  for  the  same,  shall 
have  an  absolute  lien  on  the  production  of 
their  labor  for  such  work  and  labor.**  Acts 
1868,  p.  224,  No.  64,  §  1. 

It  will  be  observed:  First,  that  said  de- 
cision is  to  the  effect  that  the  entire  matter 
of  priorities  In  liens  was  within  the  control 
and  direction  of  the  Legislature ;  and,  second, 
that  said  earlier  statute  of  that  adjoining 
state  which  defined  the  lien  of  the  laborer 
as  "an  absolute  lien"  was  construed  and  up- 
held and  applied  by  the  Supreme  Court  of 
that  state  as  giving  a  first  and  prior  lien 
"superior  to  that  of  the  mortgagee,  who  fur- 
nished the  supplies  to  raise  the  crop.*' 

In  what  material  respect  does  said  earlier 
Arkansas  "absolute  lien"  differ  in  quality 
and  character  from  our  Texas  "first  lien"? 
Between  them  I  can  see  no  difference  in  prin- 
ciple. The  difference  between  those  quoted 
expressions  is  negligible,  even  though  the 
stipulated  exceptions  to  the  full  operation  of 
the  respective  liens  are  materially  different. 
Said  act  of  1868  does  declare : 

"That  a  laborer's  lien  shall  always  be  prefer- 
red to  a  landlord's,  and  no  mortgage,  sale  or 
transfer  without  actual  possession  of  the  prop- 
erty, nor  any  mortgage,  sale  or  transfer  with 
a  notice  of  the  laborer's  lien,  with  actual  pos- 
session of  the  property,  shall  in  any  way  de- 
feat or  impair  a  laborer's  lien."     Section  19. 

But,  in  so  far  as  the  question  now  before 
this  court  is  concerned,  that  section  merely 
emphasizes  the  correctness  of  the  conclusion 
that,  if  giving  to  the  laborer  "an  absolute 
lien,"  the  Legislature  meant  to  endow  it  with 
priority  over  other  statutory  liens  and  other 
contract  liens  except  as  otherwise  specially 
provided  in  said  act  Itself. 

An  Iowa  statute  of  1890  provided: 

"That  hereafter,  when  the  property  of  any 
company,  corporation,  firm,  or  person  shall  be 
seized  upon  by  any  process  of  any  court  of  this 
state;  or  when  their  btisiness  shall  be  sus- 
pended by  the  action  of  creditors  or  be  put 
into  the  hands  of  a  receiver  or  trustee,  then  ia 
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all  such  catei,  the  debts  owing  to  laborers  or 
scrranta,  which  have  accrued  by  reason  of  their 
labor  or  employment  to  an  amount  not  exceed- 
ing one  hundred  dollars  to  each  employ^  for 
work  or  labor  performed  within  ninety  days 
next  preceding  tiie  service  or  transfer  of  such 
property,  shall  be  considered  and  treated  as  pre- 
ferred debts,  and  such  laborer  or  employes  shall 
be  preferred  creditors,  and  shall  first  be  paid 
Iq  full;  and  if  there  be  not  sufficient  to  pay 
them  in  loll,  then  the  same  shall  be  paid  to 
them  pro  rata  after  paying  costs."  Acts  23d 
Gen.  Assembly,  c.  4S. 

Thereunder,  in  1894,  the  Supreme  Court  of 
Iowa  held  such  claims  of  laborers  entitled 
to  priority  over  mortgages  existing  when  the 
business  is  so  suspended,  saying: 

"It  is  well  known  that  in  cases  of  such  fail- 
ure employes,  because  of  the  smallness  of  the 
amount  usually  due  to  them  as  wages,  and 
their  confidence  in  their  employer,  are  the  last 
to  demand  security,  or  to  proceed  against  him 
by  legal  processes.  It  is  a  matter  of  common 
observation  that  in  such  cases  other  creditors 
usually  consume  the  assets  to  the  exclusion  of 
the  employ6s,  whose  dues,  though  small,  are  of 
great  importance  to  them.  The  evident  pur- 
pose of  this  statute  is  the  better  protection  of 
the  wage-working  class  of  creditors.  To  this 
end  it  is  provided  that  wages  not  exceeding 
1100,  earned  within  00  days  preceding  the  sei- 
zure or  transfer  of  the  property,  shall  be  treat- 
ed as  preferred  debts,  and  that  the  laborer  as 
a  preferred  creditor  'shall  first  be  paid  in  full.' 
This  preference  is  grounded  upon  the  broadest 
equity ,  for  this  class  of  creditors  usually  con- 
tributes to  create,  enhance,  or  preserve  the  as- 
sets from  which  the  debts  are  to  be  paid.  It  is 
contended  that  no  lien  is  given  to  the  laborer, 
that  to  give  him  preference  over  existing  liens 
is  to  displace  such  liens,  and  that  the  prefer- 
ence only  applies  to  what  is  left  after  satisfy- 
ing existing  liens.  To  so  construe  this  statute 
would  largely  defeat  its  manifest  purpose. 
•  *  •  The  preference  given  in  the  statute 
would  usually  be  a  barren  privilege  if  deferred 
to  prior  existing  liens.  The  purpose  of  the 
statute  is  made  plain  by  the  provision  that 
these  preferred  creditors  'shall  first  be  paid 
in  full'— -a  purpose  that  is  emphasized  by  the 
concluding  provision  that  they  shall  be  paid 
by  the  person  or  court  receiving  their  state- 
ment 'after  first  paying  all  costs  occasioned 
by  the  seizure  of  such  property  out  of  the  pro- 
ceeds of  the  sale  of  the  property  seized.'" 
Reynold)*  v.  Black,  91  Iowa,  1,  58  N.  W.  922. 

And  in  1895,  in  construing  the  same  stat- 
ute, the  same  court  said: 

'^Construing  the  whole  section,  we  think  it  is 
manifest  that  the  intent  of  the  Legislature  was 
to  prefer  the  amounts  due  labor  claimants,  who 
bring  themselves  within  the  provisions  of  the 
act,  to  that  of  all  creditors.  ♦  ♦  ♦  The  la- 
boren^  chdms  we  haye  held  to  be  liens  to  be 
preferred  to  pre-existing  mortgage  liens.  Reyn- 
olds Y.  Black,  91  Iowa,  1,  58  N.  W.  922.  It 
seems  to  ns,  therefore,  that  as  to  the  trust  deed 
or  mortgage,  and  any  fees  provided  for  therein 
or  arising  thereonde^r,  these  claims  of  laborers 
must  be  held  to  be  preferred."  St.  Paul  Co.  v. 
Goal  Oc  95  Iowa,  561,  64  N.  W.  606. 


Id  1899,  under  the  same  statute,  upon  an 
issue  .of  priority  as  between  a  laborer  as  en- 
gineer on  a  sfeam  thresher  and  a  chattel 
mortgage  for  purchase  money  thereon,  ex- 
ecuted and  recorded  before  the  employment 
of  the  engineer  began,  it  was  held  that  the 
claimant  under  the  mortgage  was  not  en- 
titled, to  priority,  and  that  the  lien  of  the 
engineer  was  entitled  to  preference,  citing 
Reynolds  v.  Black,  supra.  Goodenow  v.-  Fos- 
ter, 108  Iowa,  508,  79  N.  W.  288.  The  opin- 
ion of  the  court  alluded  to  the  fact  that  the 
statute  did  not  limit  the  right  of  the  laborer 
to  labor  performed  in  the  betterment  of  the 
property.  See,  also,  Haw  v.  Burch,  110  Iowa, 
234,  81  N.  W.  460. 

Section  2992  of  the  Iowa  Code  gave  the 
landlord  "a  lien  for  his  rent  upon  all  crops 
grown  upon  the  leased  premises."  Section 
4019  provided  that— 

"When  the  property  of  any  ♦  ♦  *  person 
shall  be  sei2ed  upon  by  any  process  of  any 
court,  *  *  *  the  debts  owing  to  employes 
for  labor  performed  within  the  90  days  next 
preceding  the  seizure  *  *  *  to  an  amount 
not  exceeding  one  hundred  dollars  to  each  per- 
son, shall  be  a  preferred  debt  and  paid  in  full." 

Section  4022  provided: 

"Claims  of  employ^  for  labor,  if  not  contest- 
ed, or  if  allowed  after  contest,  shall  have  pri- 
oritf  over  all  claims  against  or  liens  upon  such 
property,  except  prior  mechanics'  liens  for  la- 
bor in  opening  or  developing  coal  mines  as  al- 
lowed by  law." 

Under  said  statutes  and  in  attachment 
proceedings  by  a  landlord  against  his  ten- 
ant, the  Supreme  Court  of  Iowa  held,  in 
1900,  that  the  lien  of  the  tenant's  employ^  on 
the  crop  for  wages  was  superior  to  that  of 
the  landlord,  saying: 

"The  Legislature  has,  in  plain  and  unambigu- 
ous language,  made  the  claims  for  labor  superior 
to  the  landlord's  lien,  so  that  there  is  no  room 
for  construction." 

And  the  court  added  this: 

"We  deem  these  statutes,  protecting  the  wage« 
eamer,  who  usually  contributes  to  preserve, 
enhance,  or  create  the  property  seized,  just 
and  equitable,  and  they  should  receive  a  fair 
and  liberal  interpretation.  Reynolds  v.  Black, 
supra ;  Bass  v.  Doerman,  112  Ind.  Sup.  390, 
14  N.  B.  Rep.  377;  Bank  v.  Black,  129  Ind. 
Sup.  639,  29  N.  E.  Rep.  396.  But  for  them, 
because  of  the  comparatively  small  amount  ow- 
ing each  laborer  and  his  financial  inability  to 
protect  this  in  litigation,  he  would  be  without 
any  practicable  remedy."  Stuart  v.  Twining, 
112  Iowa,  154,  83  N.  W.  891.  See,  also.  In  re 
Byrne  (D.  O.)  97  Fed.  762. 

So,  in  the  case  at  bar,  under  our  Texas 
statute,  the  work  of  the  compositor  and 
printer  by  means  of  the  press  and  engine 
assisted  his  employer  in  paying  his  notes  se- 
cured by  the  mortgage  on  them.    £}vidently 
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in  the  decision  of  this  case  my  Associates 
have  wholly  missed  the  viewpoint  o£  our 
Legislature  of  1897. 

In  1905,  under  said  section  4019,  in  a  case 
wherein  a  landlord's  attachment  was  levied 
upon  a  printing  press,  the  vendors  of  the 
press  Intervened,  asserting''  a  mortgage  there- 
on for  purchase  money.  Held,  the  lien  of 
the  labor  claimants  was  superior  to  the  daim 
of  the  mortgage  creditor.  Anundsen  v. 
Standard  Printing  Co.,  129  Iowa,  200,  105  N. 
W.  424. 

Wells  V.  Kelley,  121  Iowa,  577,  96  N.  W. 
1104,  decided  in  1903,  arose  under  said  sec- 
tion 4019  of  the  Iowa  Code  as  amended.  In 
that  case  a  mortgagee,  through  an  agent, 
seized,  advertised,  and  sold  mortgaged  prop- 
erty belonging  to  a  corporation ;  the  proceeds 
being  turned  over  to  the  mortgagee.  After 
the  seizure,  but  prior  to  the  sale,  a  laborer, 
claiming  preference  under  said  law,  filed 
with  said  agent  a  written  notice  of  his  claim 
for  labor  done  for  the  mortgagor  within  90 
days  prior  to  the  seizure  of  the  property.  It 
was  held  that  the  filing  of  the  notice  did  not 
create  or  make  effective  a  lien  upon  the  fund 
derived  from  the  foreclosure  sale,  inasmuch 
as  the  claim  was  no  longer  within  the  terms 
of  said  statute,  from  which  there  had  been 
eliminated  the  clause  which  formerly  had 
extended  such  preference  rights  as  against, 
the  property  of  corporations  "when  t^eir 
business  shall  be  suspended  by  the  action  of 
creditors."  However,  the  reasoning  upon 
which  the  decision  rested  showed  that  but 
for  such  repeal  the  claim  of  the  laborer  to 
a  preference  lien  would  have  been  upheld; 
consequently,  in  so  far  as  it  is  applicable 
here,  that  case  supports  my  conclusion  as  to 
the  legal  effect  of  the  Texas  statute  of  1897. 

An  Indiana  statute  of  1879  (section  5206, 
R.  S.  1881)  provided,  in  substance,  that  when 
the  property  of  one  engaged  in  any  manu- 
facturing or  mechanical  business  or  in  the 
construction  of  any  work  or  building  shall 
be  seized  by  court  process,  or  the  business 
suspended  by  creditors,  or  put  into  the 
hands  of  an  assignee,  receiver,  or  trustee, 
debts  for  wages  to  laborers  or  employes,  up 
to  $50,  earned  within  six  months,  "shall  be 
considered  and  treated  as  preferred  debts, 
and  such  laborers  or  employes  shall  be  pre- 
ferred creditors,  and  shall  be  first  paid  in 
full."  The  statute  is  like  the  above-mention- 
ed Iowa  statute.  Subsequently  certain  em- 
ployers belonging  to  one  of  the  designated 
classes,  becoming  insolvent,  and  being  threat- 
ened with  suits,  conveyed  and  transferred 
to  certain  general  creditors  all  of  the  firm 
property.  Thereafter  certain  laborers  who 
had  been  employed  by  the  firm  attempted  to 
assert,  under  said  statute  and  upon  said 
property,  liens  for  their  wages.  Declaring 
that  the  business  of  the  firm  had  been  "sus- 
pended by  the  action  of  creditors"  within  the 
meaning  of  the  statute,  the  court  held,  in 
1877,  that  the  ownership  of  said  property  by 


said  transferees  thereof  was  "subject  to  tbe 
payment  of  the  preferred  debts"  so  owing  to 
the  laborers  in  sums  not  exceeding  the  stat- 
utory amount.  Bass  v.  Doerman,  112  Ind. 
390,  14  N.  E.  377. 

In  construing  the  same  statute  (section 
7051,  Bums»  R.  S.  1894)  it  was  lield, 
in  1896,  that  such  statutory  lien  was  supe- 
rior to  the  lien  of  a  prior  chattel  mortgage, 
and  attached  to  the  chatt^s  althougb  tbey 
had  been  transferred  by  the  employer  to 
the  mortgagee  In  the  payment  of  the  <lebt. 
BeU  V.  Hlner,  16  Ind.  App.  184,  44  I^.  K. 
576.    Therein  the  court  said : 

"The  statute,  it  is  true,  does  not  in  terms 
create  any  express  lien  eo  nomine,  but  the  Su- 
preme Court,  in  Bass  v.  Doerman,  112  Ind. 
390  [14  N.  E.  377],  decided  that  by  this  stat- 
ute a  lien  was  given  to  the  laborer  superior 
to  the  rights  of,  and  enforceable  against,  one 
to  whom  the  property  of  the  insolvent  debtor 
was  sold  in  payment  of  debts  due  the  purchas- 
er, where  the  business  of  the  debtor  was  by 
such  action  of  the  creditor  thereby  suspended. 
The  court's  liberal  construction  of  this  statute 
has  been  approved  in  subsequent  cases  [citing: 
them],  ♦  ♦  ♦  In  State  ex  rel.  v.  iEtna  Life 
Ins.  Co.,  117  Ind.  251  [20  N.  E.  144],  it  is  said 
by  Elliott,  J.,  when  considering  the  question 
of  superiority  of  a  statutory  lien  over  a  prior 
mortgage  lien:  'The  statute  must  determine  the 
character  and  extent  of  the  lien.  ♦  *  *  It  is 
not  necessary  that  it  should  in  express  terms 
declare  that  the  lien  shall  be  a  paramount  one ; 
for,  if  the  intention  can  be  gathered  from  the 
general  words  and  purposes  of  the  statute,  the 
courts  will  give  it  effect.'  This  is  in  harmony 
with  the  principle  asserted  by  the  Supreme 
Court  of  Massachusetts,  which  says,  in  Dunk- 
lee  V.  Crane,  103  Mass.  470,  'The  statute  con- 
tains no  express  provisions  that  the  lien  shall 
attach  and  have  priority  over  mortgages  and 
other  incumbrances  created  after  the  contract, 
but  such  is  the  necessary  implication.'  It  al- 
so accords  with  City  of  Paterson  v.  O'Neill, 
32  N.  J.  Eq.  386.  ♦  ♦  ♦  When  the  mortga- 
gee accepted  his  mortgage,  he  must  be  deemed 
to  have  done  so  with  knowledge  that,  if  the 
business  was  continued,  and  the  contingency 
contemplated  by  the  statute  should  occur,  then 
the  labor  debts  would  be  preferred  and  must 
be  first  paid.  The  law  entered  into  the  mort- 
gage contract  as  a  silent,  but  potent,  factor,  and 
the  mortgagee  accepted  it  subject  to  such  rights 
as  might  accrue  to  others  under  the  law  [citinip 
cases].  •  ♦  ♦  It  is  wholly  voluntary  upon 
the  part  of  the  mortgagee  whether  he  will  ac- 
cept  a  mortgage  with  the  limitations  by  lainr 
incorporated  therein.  ♦  •  ♦  The  principle 
upon  which  a  mortgage  ia  subordinated  to  a 
statutory  lien  authorised  and  made  superior 
by  a  statute  in  force  when  the  mortgage  is  ex- 
ecuted is  not  by  any  means  new  or  novel.  Nor 
does  Indiana  stand  alone  in  thus  providing:  se- 
curity for  the  wage  earners  who  depend  upoa 
their  daily  toil  for  support.  For  many  cen- 
turies in  admiralty  the  rights  of  seamen  to 
their  wages  have  been  held  superior  to  the 
mortgagees  of  the  vessel.  The  J.  A.  Brown,  2 
LoweU,  404  [Fed.  Cas.  No.  7118] ;  2  Jones  on 
Liens,  {  1775.  In  Mississippi  the  liens  of  ai:* 
ricultural  laborers  are  made  superior  to  prior 
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mortgagee.  Buck  v.  Payne,  52  Miss.  271; 
Buck  Y.  Paine,  50  Miss.  648.  In  Michigan  the 
wages  of  miners  are  given  liens  paramount  to 
all  others.  McLaren  v.  Byrnes,  80  Mich.  275, 
45  N.  W.  143." 

Under  the  same  Indiana  statute  of  1879 
it  was  held  in  19(Jl  that  the  lien  of  12  print- 
ers upon  a  newspaper  plant,  consisting  of 
presses,  machinery,  type,  furniture,  etc.,  was 
superior  to  the  rights  of  those  who  had  pur- 
chased said  property  at  foreclosure  sale 
thereof  under  two  mortgages  thereon  which 
had  heen  executed  and  filed  prior  to  the  In- 
ception of  the  laborers*  lien,  one  of  said  mort- 
gages being  for 'purchase  money,  the  other 
being  to  secure  a  loan.  Small  v.  Hammes, 
156  Ind.  556,  60  N.  E.  342..  Therein  the 
court  said: 

"The  appellant  contends  that  the  act  cannot 
be  so  construed  as  to  give  the  appellees  an  equi- 
ty superior  to  the  lien  of  the  two  chattel  mort- 
gages under  which  he  claims  title.  •  ♦  ♦  The 
meaning  of  the  statute  is  unmistakable.  Its 
evident  Intention  is  to  provide  for  the  payment 
to  the  extent  of  $50  of  the  claims  of  wage- 
earners  out  of  the  proceeds  of  the  sale  of  the 
property  of  the  employer,  whose  business  has 
been  suspended  by  the  action  of  creditors  be- 
fore the  payment  of  any  other  claims,  costs 
excepted,  whether  secured  by  lien  or  otherwise. 
Such  statutes  are  said  to  be  founded  upon  the 
broadest  equity,  and  are  for  the  protection  of 
a  peculiarly  helpless  and  meritorious  class  of 
creditors,  whose  claims  are  usually  small,  and 
who  are  suddenly  compelled  to  shift  for  them- 
selves by  the  failure  of  their  employer.  If 
the  statute  does  not,  in  terms,  create  a  spe- 
cific lien  upon  the  property  of  the  employer,  it 
accomplishes  the  same  result  by  securing  to  the 
employ^  priority  of  payment  over  all  other 
claimants  out  of  the  proceeds  of  the  property 
of  the  employer.  The  effect  of  the  statute,  as 
we  construe  it,  is  to  give  the  appellees  the 
right  to  priority  of  payment  over  the  appellant, 
and  to  make  the  claim  of  the  employ^  superior 
to  the  rights  of  the  appellant  under  the  mort- 
gages executed  by  Jeffers.  This  being  the  nec- 
essary legal  effect  of  the  statute,  is  the  act  there- 
by rendered  unconstitutional?  It  cannot  be 
said  to  impair  the  obligations  of  contracts  be- 
cause it  operates  only  on  contracts  entered  in- 
to after  its  enactment  Jones  v.  Great  South- 
em,  etc.,  Co.  (C.  0.  U.  S.)  86  Fed.  370.  30 
C.  C.  A.  108.  Nor  is  it  invalid  on  the  ground 
that  it  divests  vested  rights.  The  Legisla- 
ture has  the  power  to  regulate  and  control  the 
priorities  of  all  statutory  liens  which  may  be 
created. after  the  declaration  of  the  legislative 
will,  and  every  contract  is  presumed  to  be  en- 
tered into  with  reference  to  existing  laws.  The 
lien  of  a  chattel  mortgage,  where  the  property 
remains  in  the  possession  and  use  of  the  mort- 
gagor, or  his  assigns,  is  quite  as  much  a  crea- 
ture of  the  statute  as  the  preference  or  priority 
of  payment  secured  to  the  laborer  or  employ^ 
by  the  act  under  consideration"— citing  Phil- 
lips on  Mech.*  Liens,  S  30,  and  numerous  cases. 

It  is  true  that  the  decisions  in  Small  y. 
Hammes  and  Bell  y.  Hlner  were  disapproved 
In  McDanlel  y.  Osborn,  166  Ind.  1,  75  N.  B. 


647,  2  L.  R.  A,  (N.  S.)  615,  117  Am,  St  Rep. 
354,  decided  in  1905.  Therein  the  reasoning 
of  the  court  was  that  the  laborers'  claims 
constituted  merely  "preferred"  claims,  and 
were  subordinate  to  two  earlier  mortgages 
upon  certain  real  estate  of  the  employer. 
Emphasis  was  laid  upon  the  fact  that  the 
statute  did  not,  In  terms,  confer  upon  the 
laborer  any  "specific  lien"  of  defined  char- 
acter upon  property  of  the  employer.  That 
objection,  even  If  meritorious,  cannot  be 
urged  against  said  Texas  statute  of  1897, 
inasmuch  as  it  expressly  provided  "a  first 
lien**  upon  the  affected  property  of  the  em- 
ployer. Undeniably  it  is  a  specific  lien. 
Matthews  v,  Burke,  32  Tex.  434.  It  is  so 
treated  In  the  majority  opinion  in  the  pres- 
ent case.  See,  also.  In  re  Laird,  109  Fed. 
550,  48  C.  C.  A.  538,  quoted  hereinafter. 

In  passing  I  note  the  fact  that  In  McDaniel 
y.  Osborn  the  mortgages  were  on  real  estate. 
And  the  fact  remains  that  those  earlier  de- 
cisions had  been  rendered  prior  to  the  adop- 
tion of  our  said  statute  of  1897,  and  there- 
fore should  be  considered  as  leaving  been 
in  the  mind  of  our  Legislature  In  the  enacts 
ment  of  that  statute. 

Under  an  Illinois  statute  (Laws  1895,  p. 
242)  similar  to  said  Indiana  statute,  the 
Supreme  Ck>urt  of  Illinois,  in  1900,  held  that, 
where  an  insolvent  employer's  property  was 
sold  under  a  chattel  mortgage,  his  employes, 
typesetters,  cylinder  feeders,  pressmen,  etc., 
were  entitled  to  a  prior  lien  on  the  surplus 
as  against  a  second  mortgage  on  the  property 
executed  after  said  statute  became  operative, 
but  before  any  of  the  claims  of  the  employees 
accrued.  Heckman  v.  Tatnmen,  184  111.  144, 
56  N.  B.  361.  The  reasoning  upon  which  that 
decision  rests  is  as  follows: 

"The  effect  of  the  act  is  to  create  in  favor 
of  laborers  and  servants  a  statutory  lien  up- 
on chattel  property  superior  to  the  claims  of 
other  creditors  in  cases  coming  within  the  pro- 
visions of  the  statute.  This  is  manifest  from 
the  language  of  the  act.  We  must  ascertain  the 
intention  of  the  Legislature  from  the  language 
used,  and  we  cannot  interpolate  exceptions  or 
qualifications  where  none  can  be  implied  from 
a  consideration  of  the  entire  act,  or  from  it 
and  other  acts  in  pari  materia.  This  legisla- 
tion is  remedial  and  should  be  liberally  con- 
strued. In  most  cases  such  laborers  have  no 
available  means  to  make  secure  their  demands 
for  labor.  Such  demands  are  usually  small 
and  payable  at  short  intervals,  and  it  is  but* 
the  enactment  of  the  simplest  natural  justice 
into  law  that,  when  the  chattel  property  used 
in  the  business  is  seized  by  creditors  and  the 
business  is  thereby  suspended,  such  property 
should  be  held  for  the  payment  of  such  labor 
demands  before  other  creditors  are  paid.  Alf 
most  from  time  immemorial  similar  protec- 
tion has  been  awarded. to  seamen.  Nor  is  the 
chattel  mortgage  creditor  thereby  necessarily 
deprived  of  his  security.  He  takes  his  lien  with 
knowledge  that,  if  he  permits  the  property  to 
be  so  used  and  the  debts  to  laborers  to  remain 
unpaid,  his  security  will  be  Impaired  to  the 


Digitized  by 


Google 


312 


214  SOUTHWESTERN  REPORTER 


(Tex. 


extent  of  their  nnpaid  dexnands.  The  provi- 
sions usually  contained  in  chattel  mortgages  af- 
ford means  for  the  protection  and  enforcement 
of  his  lien.  Similar  statutes  in  Indiana  and 
Iowa  have  received  similar  construction.  Reyn- 
olds V.  Black,  91  Iowa,  1  [58  N.  W.  922] ;  BeU 
V.  Hiner,  16  Ind.  App.  184,  44  N.  E.  Rep. 
576;  Bass  v.  Doerman,  112  Ind.  300,  14  N. 
E.  Rep.  377.  See  Buck  v.  Paine,  50  Miss.  648; 
[Buck  V.  Payne]  52  Id.  271." 

A  Georgia  statute  (Laws  1873,  p.  42,  §  4) 
provided : 

"Laborers  shall  have  a  general  lien  upon  the 
property  of  their  employers,  liable  to  levy 
and  sale,  for  their  labor,  which  is  hereby  de- 
clared to  be  superior  to  all  other  liens,  except 
liens  for  taxes,  the  special  liens  of  landlords 
on  yearly  crops,  and  such  other  liens  as  are  de- 
clared by  law  to  be  superior  to  them." 

This  seems  to  have  been  the  act  of  1869 
(Laws  1869,  p.  135),  but  of  that  I  am  not 
certain,  not  having  access  to  the  Session  Acts 
of  that  year,  or  of  1873,  when  the  Georgia 
laborer's  lien  statute  seems  to  have  been 
amended  at  least  as  to  real  estate. 

In  1871,  in  a  case  arising  under  the  la- 
borer's lien  law  of  that  state,  probably  the 
statute  quoted  next  hereinabove,  it  was 
held: 

"As  to  liens  of  equal  dignity,  they,  by  Code, 
§  1982,  take  rank,  the  oldest  first.  As  to  the 
other  liens,  including  mortgages,  judgments, 
etc.,  they  yield  to  the  laborer  and  mechanic, 
even  though  of  older  date,  unless  they  be  old- 
er than  the  act  of  1869."  Association  v.  Mc- 
Gruder,  43  Ga.  9. 

In  1882  the  Supreme  Court  of  Georgia 
said: 

"Under  this  general  exception  it  is  insisted 
further  by  counsel  for  plaintiffs  in  error  that 
these  laborers'  liens  cannot  be  enforced  against 
bona  fide  mortgage  creditors  any  more  than 
they  could  against  bona  fide  purchasers  without 
notice.  That  they  cannot  be  enforced  against 
bona  fide  purchasers  is  especially  declared  in 
section  1976  of  the  Code.  But  in  section  1974 
it  is  provided  that  laborers  shall  have  a  general 
lien  upon  the  property  of  their  employers  su- 
perior to  all  other  liens,  except  for'  taxes  and 
such  others  as  are  declared  by  law  to  be  su- 
perior to  them;  and  mortgages  are  not  so  de- 
clared. Whilst  this  particular  question  has  not 
been  before  this  court  since  the  act  of  '1873 
.  fixing  the  liens  of  laborers,  it  was  before  it  un- 
der the  Constitution  of  1868,  and  the  act  of 
1869  providing  for  these  liens,  and  the  ruling 
of  the  court  will  be  found  in  the  case  of  Stone- 
wall Jackson  Building  &  Loan  Association  v. 
McGruder,  43  Ga.  9.  Under  the  act  of  1869 
laborers'  liens  did  not  have  the  priority  which 
is  given  them  under  the  act  of  1873,  and  yet 
it  was  held  in  the  case  referred  to  that  as  to 
dignity  they  were  superior  to  judgments,  mort- 
gages, etc.,  which  had  to  yield  to  the  laborer 
and  mechanic,  even  though  such  judgments 
and  mortgages  might  be  of  older  date.  If,  then, 
such  priority  was  given  to  these  liens  under 
the  act  of  1869,  there  can  be  no  question  but 


that  under  the  act  of  1873  they  are  of  hii^ber 
dignity  than  mortgages,  even  though  they  may 
have  been  made  to  bona  fide  creditors."  Lang- 
Bton  &  Crane  v.  Anderson,  69  Ga.  65. 

In  1890,  in  a  case  which  arose  under  the 
above-quoted  Georgia  statute,  the  same  court 
said: 

''Mortgages  are  nowhere  declared  by  law  to 
be  superior,  and  whether  older  or  younger  than 
the  contract  for  labor  makes  no  difference,  pro- 
vided they  were  not  already  in  existence  when 
the  statute  giving  this  lien  to  'laborers  was 
passed.  The  question  seems  virtually  decided 
by  Stonewall,  etc,  Ass'n  v.  McGruder,  43  Ga. 
9,  and  Langston  v.  Anderson,  69  Ga.  65.  In 
the  former  of  these  cases  McCay,  J.,  said,  speak- 
ing of  the  act  of  1869 :  'We  do  not  care  to  dis- 
cuss the  policy  of  this  law,  though  we  think 
it  founded  in  good  sense  and  based  on  a  wise 
public  policy.  It  is  intended  to  secure  a  largf^ 
class  of  poor  people,  dependent  for  subsistence 
upon  the  safe  and  speedy  collection  of  their 
wages,  a  speedy  mode  of  enforcing  their  just 
claims.  It  is  intended  also  to  give  these  de- 
pendent people  a  preference  to  ordinary  debts. 
And  this,  as  we  think,  is  also  a  wise  public 
policy.  These  claims  are  generally  small ;  they 
belong  for  the  most  part  to  persons  who  look 
solely  to  their  daily  wages  for  immediate  sub- 
sistence, and  if  they  lose  t£at  they  are  in  want, 
and  in  danger  of  becoming  a  public  charge.  It 
is  only  in  cases  of  insolvency  that  this  prefer- 
ence can  practically  interfere  with  other  debts, 
and  the  laborer  very  properly,  in  our  judgment, 
is  thought  by  the  Legislature  to  have  the  high- 
est claim  upon  the  assets  of  an  insolvent  debtor.' 
We  quite  concur  in  these  views,  and  have  no 
doubt  that  the  true  construction  of  the  act  of 
1873,  as  well  as  that  of  1869,  requires  us  to 
grade  the  general  lien  of  laborers  higher  thau 
the  lien  of  ordinary  mortgages,  without  respect 
to  their  comparative  dates.  Liens  of  the  same 
class  and  character  rank  by  their  dates.  But 
liens  which  exist  by  virtue  of  the  nature  and 
character  of  the  indebtedness,  and  which  the 
statute  recognizes  and  favors  for  the  advance- 
ment of  public  policy,  do  not  lose  their  priority 
by  reason  of  being  younger  than  others  of  a 
different  kind.  We  are  of  opinion  that  in 
this  case  the  proceeds  of  the  personalty  before 
the  court  should  have  been  applied  to  the  la- 
borer's lien  in  preference  to  the  mortgages." 
Allred  v.  Haile,  84  Ga.  570,  10  S.  E.  1095. 

In  a  case  decided  in  1899,  which  arose 
under  said  Georgia  statute,  which  seems 
to  have  been  carried  forward  without  change 
in  the  Civil  Code,  as  section  2792,  the  Su- 
preme Court  of  that  state  held  tho  Ilea  of  a 
job  printer  thereunder  superior  to  the  lien 
of  a  mortgage  older  iq  date  than  the  con- 
tract fbr  labor  and  given,  just  as  in  the  case 
at  bar,  to  secure  purchase  money  on  the 
property  against  which  the  printer  sought 
to  enforce  his  lien.    The  court  said: 

"It  seems  to  be  the  settled  law  of  this  state 
that  the  lien  of  an  ordinary  mortgage  is  in- 
ferior to  the  general  laborer's  lien  upon  the 
same  property,  although  the  mortgage  is  of  older 
date  than  the  contract  of  labor.  Association 
V.  McGruder,  43  Ga.  9;   Langston  r.  Anderson, 
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69  Ga.  65;  AUred  v.  Haile,  84  Ga.  570,  10  S. 
E.  1095.  It  is  contended,  however,  that  thin 
rule  la  not  applicable  in  ttiQ  present  case,  be- 
cause the  mortgage  in  this  case  was  given  to 
secure  the  payment  of  the  purchase  money  on 
the  property  upon  which  the  laborers*  liens  are 
sought  to  be  enforced.  We  'know  of  no  law 
which  places  a  purchase-money  mortgage  upon 
personalty  upon  any  different  footing,  in  re- 
gard  to  the  matter  now  under  consideration, 
from  that  of  an  ordinary  mortgage  upon  such 
property."  Georgia  Loan^  etc.,  Co.  v.  Dunlop, 
lOS  Ga.  218,  83  S.  E.  882. 

Of  course,  that  Georgia  statute  gave  to  the 
statutory  laborer's  lien  precedence  and  prior- 
ity, in  legal  effect,  as  against  said  contract 
lien ;  but  such,  in  my  estimation,  is  also  the 
favored  status  of  said  lien  of  Nichols  under 
our  act  of  1897,  although  its  phraseology  was 
slightly  different  from  that  of  said  Georgia 
statute.  In  any  event  our  Legislature  evi- 
dently undertook  to  follow  said  Georgia 
statute  in  principle,  and  to  give  to  our  la- 
borer's lien  precedence  and  priority  over 
such  chattel  mortgages,  as  uniformly  had 
been  done  in  Georgia  since  1869,  and  for 
years  in  various  other  states. 

An  Ohio  statute  of  1883  providing  labor- 
ers' liens  directed  thatr— 

*'In  all  cases  where  property  of  an  employer 
is  placed  in  the  hands  of  an  assignee,  receiver, 
or  trustee,  claims  due  for  labor  performed  with- 
in the  period  of  three  months  prior  to  the  time 
Buch  assignee,  receiver  oi^  trustee  is  appointed 
shall  be  first  paid  out  of  the  trust  fund,  in 
preference  to  sSX  other  claims  against  such  em- 
ployer, except  claims  for  taxes  and  the  costs 
of  administering  the  trust."  80  Ohio  Laws,  p. 
183. 

Thereunder  the  Circuit  Court  of  Appeals 
of  the  United  States  for  the  Sixth  Circuit, 
in  1901,  in  an  opinion  by  Judge  Day,  said: 

"As  the  statute  reads,  claims  of  all  classes 
are  to  be  postponed  to  the  labor  claims  ac- 
cruing within  the  period  mentioned,  whether 
the  same  h^ve  theretofore  constituted  liens 
upon  the  property  or  not.  It  is  the  manifest 
purpose  of  this  statute  to  give  this  class  of 
claims  a  preference  over  all  other  demands 
whatsoever  with  the  exception  of  taxes  and 
costs  of  administration.  We  learn  from  the 
agreed  statement  of  facts  in  this  case  that  the 
receiver,  after  his  appointment  on  August  27, 
1898,  and  before  any  interference  to  acquire 
the  estate  for  the  trustee  in  bankruptcy,  had 
reduced  the  property  of  the  insolvent  to  money, 
and  had  a  fond  in  his  hands  more  than  sufficient 
to  pay  these  labor  claims  which  had  been  duly 
filed  with  him.  Independently  now  of  any  ef- 
fect which  the  bankruptcy  proceedings  may 
have  upon  the  question  of  the  standing  of  these 
claims  as  a  lien  upon  the  fund,  it  is  apparent 
that  it  is  the  purpose  of  the  Ohio  statute,  when 
property  of  an  employer  shall  be  placed  by  as- 
signment or  receivership  beyond  the  reach  of 
those  who  may  have  assisted  in  its  creation 
by  their  labor  to  the  extent  of  claims  whidi 
bav3  accrued  within  three  months  prior  there- 
to, to  fasten  upon  it  a  charge  which  shall  yield 


in  priority  of  payment  only  to  taxes  and  costs 
of  administering  the  trust  This  being  the 
object  and  purpose  of  the  statute,  it  seems  to 
us  tantamount  to  charging  upon  such  fundu 
a  specific  Uen  in  favor  of  this  class  of  credi- 
tors. Persons  who  deal  with  an  employer  after 
the  passage  of  this  statute  must  be  held  to 
know  that,  in  case  the  property  is  placed  in 
the  hands  of  an  assignee  or  receiver,  the  re- 
sulting fund  from  the  administration  of  such 
trust  shall  first  be  subjected  to  the  payment 
of  such  liens.  Such  a  charge  is  in  fact  a  lien." 
In  re  Laird,  109  Fed.  550,  48  0.  C.  A.  538. 

Under  the  Kentucky  laborer's  lien  statute 
of  1903  (Ky.  St  1908,  i|  2463-2504)  an  em- 
ploy6  in  a  sawmill  was  held  entitled  to  prior- 
ity in  payment  of  wages  over  an  earlier 
mortgage  upon  the  plant    The  court  said: 

"No  constitutional  provision  is  infringed  by 
the  statute;  and  as  manufacturing  plants  are 
only  valuable  as  going  concerns,  and  cannot 
be  operated  without  material  and  employes, 
it  is  therefore  the  policy  of  the  law  to  secure 
employ^  a  prior  lien  for  their  wages  for  a  lim- 
ited period.  See  Wimberly  v.  Mayberry  [94 
Ala.  240],  10  South.  157.  14  L.  R.  A.  305." 
Graham  v.  Lbr.  Co.,  118  Ky,  192,  80  S.  W. 
799,  4  Ann.  Cas.  1026. 

A  New  Jersey  statute,  as  amended  in  1887 
(P.  Ia  p.  99),  providied,  in  substance,  that  in 
case  of  insolvency  of  a  corporation  laborers 
then  and  theretofore  in  its  employ  should 
have  a  lien  upon  the  aaseU  of  the  corpo- 
ration for  the  amounts  due  them,  respectively, 
which  should  be  paid  prior  to  any  other 
debt  of  the  company.  Thereunder  claims  of 
laborers  were  held  inferior  to  a  mortgage  on 
land  of  the  corporation  recorded  before  the 
laborers'  debts  accrued.  Hinkle  v.  Trust  Co.,  ^ 
47  N.  J.  Bq.  833,  21  Atl.  861.  The  court 
said: 

"The  receiver  takes  the  property  subject  to 
the  mortgage.  In  his  hands  it  is  an  asset  onl^ 
to  the  extent  of  the  equity  of  redemption.  The 
title  is  in  the  mortgagee."     (Italics  mine.) 

In  Texas  title  to  mortgaged  property  Ib 
not  in  the  mortgagee,  but  in  the  mortgagor. 
That  New  Jersey  decision,  and  others  in  that 
state,  recognized  the  priority  of  the  stat- 
utory lien  to  the  extent  of  the  ''assets."  Our 
statute  of  1897  gave,  not  merely  *'a  lien'!  on 
mere  "assets"  of  the  owner,  but  a  "first  lien" 
on  the  affected  property  itself,  whether  mort- 
gaged or  not  In  the  cited  case  the  control- 
ling inquiry  was  to  what  did  the  laborers' 
lien  attach?  The  court  having  found  that, 
because  of  the  peculiar  phraseology  of  the 
statute,  the  lien  attached  to  only  the  owner's 
equity  of  redemption  in  the  mortgaged  land, 
the  statutory  lien  could  not  logically  have 
been  intended  to  take  precedence  over  the 
earlier  m<Nrtgage  lien.  Like  reasoning  con- 
tfolled  the  later  decision  under  the  same 
statute  in  Wright  v.  Iron  Co.,  48  N.  J.  Eq. 
29,  21  Atl.  862.    Therein  the  court  said : 

"The  statute  gives  to  laborers  a  lien  upon  the 
assets  of  an  insolvent  corporation  whi(di  shall 
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come  to  the  hands  of  a  receiver,  and  their  claims 
are  to  be  paid  from  such  assets  in  priority  to 
other  creditors.  Those  assets  consist  of  the 
property  of  the  company,  subject  to  all  liens! 
existing  thereon,  at  the  time  which  the  court 
adjudges  to  be  the  time  of  the  corporation's 
insolvency.  The  priority  secured  to  laborers 
is  priority  over  the  debts  which  are  payable 
out  of  the  corporation's  property  after  the  liens 
existing  upon  it  at  the  adjudication  of  insol- 
vency shall  have  been  discharged." 

In  a  case  wherein  the  rights  of  the  parties 
were  fixed  prior  to  the  Massachusetts  stat- 
ute of  1897  (chapter  400),  to  which  I  have 
not  access,  but  which  seems  to  have  given 
at  least  to  debts  not  exceeding  $100  due  to 
operators,  clerks,  and  servants  for  labor  per- 
formed within  one  year  next  prior  to  the  ap- 
pointment of  a  receiver,  priority  over  other 
unsecured  claims,  the  Supreme  Judicial 
Court  of  that  state  held  in  1898  that,  where 
a  receiver  was  appointed  to  take  possession 
of  the  property  of  a  corporation  and  distrib- 
ute its  funds  among  creditors,  such  clerks, 
operators,  and  servants  were  entitled  to  such 
priority  in  equity  and  in  analogy  to  results 
under  insolvency  laws.  A  dissenting  opinion 
rested  upon  the  propositions  that  equity  was 
powerless  to  award  such  preference  In  the 
absence  of  a  statute  authorizing  it,  and  that 
the  Insolvency  laws  were  Inapplicable  in  such 
receivership  proceedings.  Jones  y.  Pub.  Co., 
171  Mass.  22,  60  N.  E.  15. 

In  the  same  year,  1897,  both  Massachusetts 
and  Texas  wrote  Into  their  statutes  measures 
of  protection  for  people  In  such  walks  of  life. 
To  all  such  statutes,  in  varying  forms,  fair 
and  full  effect  should  be  given  by  the  courts 
to  effectuate  the  humanitarian  design  of  the 
lawmakers.  The  requirement  of  our  statute 
on  construction  is : 

''In  all  interpretations,  the  court  shall  look 
diligently  for  the  intention  of  the  Legislature, 
keeping  in  view  at  all  times  the  old  law,  the 
evil  and  the  remedy."    R.  S.  art.  5602. 

Here  the  proffered  remedy  Is  "a  first  lien" 
on  the  affected  property;  yet  a  majority  of 
this  court  hold  it  to  be  only  a  subordinate 
and- Inferior,  and  in  this  Instance  a  second, 
Hen.  By  the  same  logic,  under  other  cir- 
cumstances, it  might  be  a  fifth  or  a  twenty- 
first  lien.  Such  a  result  clearly  was  not  In 
contemplation  of  the  lawmakers,  who,  I  as- 
sume, attempted  in  good  faith,  and  without 
injustice  to  lienors  acquiring  liens  after  the 
act  should  become  operative,  effectually  to 
correct  the  evils  at  which  our  said  act  of 
1897  was  leveled. 

The  foregoing  reflex  of  some  of  the  stat- 
utes and  decisions  in  other  states  perhaps 
will  serve  to  Illustrate  antecedent  legislation 
upon  the  subject  and  the  drift  of  awakened 
public  sentiment  thereon  generally  when  our 
own  lawmakers  undertook  to  deal  with  It  in 
1897;  and  from  the  purpose  and  operation 


of  similar  laws  In  other  states  we  may  gauge 
fairly  the  fundamental  purpose  and  tbe  con- 
trolling principles  which  our  own  Legisla- 
ture sought  to  weave  into  said  Texas  stat- 
ute of  that  year.  That  the  general  eflfect 
of  such  legislatix)n  In  other  states,  as  re- 
fiected  in  the  authoritative  decisions  of 
courts  of  last  resort  In  those  jurisdictions 
respectively,  supports  the  construction  which 
I  place  upon  our  statute  of  1897,  cannot  just- 
ly be  denied. 

Not  always,  as  In  the  case  at  bar,  has  this 
court  so  rigorously  restricted  the  operation 
and  effect  of  statutory  liens.  It  held  in  1879 
that  the  act  of  AprU  4,  1874  (chapter  48), 
gave  to  landlords  In  towns  and  cities,  as  well 
as  In  the  coimtry,  a  lien  upon  goods,  wares, 
and  merchandise  In  rented  premises  to 
j  secure  rents  that  might  become  due,  etc.,  al- 
I  though  that  statute  expressly  declared  that 
the  therein  conferred  "preference  lien  upon 
the  property  of  the  tenant  hereinafter  in- 
dicated ♦  ♦  •  shall  apply  only  to  animals, 
tools,  and  other  property  furnished  by  the 
landlord  to  the  tenant  and  to  the  crop  raised 
on  such  rented  premises."  Rosenberg  v. 
Shaper,  51  Tex.  134.  It  was  contended  that 
the  preference  lien  did  not  apply  to  landlords 
in  towns  and  cities.  Inasmuch  as  the  statute 
contained  the  above-quoted  restrictive  pro- 
visions. The  court  rested  its  decision  upon 
certain  details  of  that  act,  and  declared  it 
the  duty  of  the  court  "to  so  construe  the 
statute  as  to  uphold*  every  provision  as  far 
as  possible,"  and  that  "to  do  this  we  should 
look  to  it  as  a  whole,  and  endeavor  to  carry 
out  the  evident  intention  of  the  Legislature 
in  the  light  of  the  surrounding  circumstances 
and  the  object  Intended  to  be  accomplished." 
The  court  said: 

"That  this  preference  lien  was  intended  to 
apply  to  goods,  wares,  and  merchandiae  as  a 
class  is,  by  a  familiar  rule  of  construction  (*Ex 
ceptio  firmat  regulam  in  casibus  non  exceptis'), 
necessarily*  implied  by  the  language  in  the  pro- 
viso that  it  shall  not  attach  to  the  «oods,  wares, 
and  merchandise  of  a  merchant,  trader,  or  me- 
chanic, sold  and  delivered  in  good  faith  in  the 
regular  course  of  business;  and  that  it  was 
intended  to  apply  to  property  generally  is  im- 
plied by  the  terms  of  the  second  and  third  sec- 
tions of  the  act,  which  require  the  distress  war- 
rant to  issue  commanding  and  making  it  the 
duty  of  the  officer  to  seize,  without  reservation, 
the  property  of  the  defendant." 

In  that  case  the  Intent  of  the  Legislature 
to  extend  to  the  town  or  dty  landlord  the 
benefits  of  such  lien  was  not  nearly  so  clear 
as  was  its  purpose,  by  said  act  of  1807,  to 
confer  upon  artisans,  etc.,  "a  first  Men"  su- 
perior to  chattel  mortgage  liens  taken  after 
that  statute  became  operative.  Here,  as 
there,  but  more  certainly,  is  applicable  the 
quoted  maxim  of  the  law:  "An  exception 
confirms  the  general  rule  In  cases  not  ex- 
cepted." 

In  said  act  of  1674,  now  R.  S.  art  5475, 
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and  also  in  our  act  of  18d7  and' our  act  of 
1SS9.  now  R.  S.  art.  5490,  the  lien  given  to 
the  landlord  is  designated  simply  as  '*a 
preference  lien."  Unlike  said  laborer's  lien 
act  of  1897,  none  of  said  statutes  contains, 
in  a  proviso  or  otherwise,  any  exception  or 
restriction  or  limitation  whatever  concerning 
the  full  operation  of  the  statute,  as  related 
to  the  priority  of  the  lien  therein  provided. 
Because  of  that  difference  the  present  issue 
of  priority  in  liens  is  not  controlled  by  de- 
cisions construing  and  applying  said  laud- 
lord's  lien  statutes,  although  they  are  en- 
titled to  consideration  as  side  lights.  Thus 
there  remains  for  this  court  the  duty  of  con- 
struing said  act  of  1897  according  to  its  own 
terms,  including  its  provisos.  But,  while 
considering  for  the  indicated  purpose  the 
phraseology  of  said  landlord's  lien  statutes 
and^  the  constructions  which  they  have  re- 
ceived from  our  courts,  it  is  well  to  get  them 
in  proper  perspective. 

Concerning  priorities,  as  related  to  duly 
registered  chattel  mortgages,  the  established 
legal  efliect  of  said  landlord's  lien  statutes 
may  be  stated  thus:  mrst  If  the  chattel 
mortgage  be  executed  upon  property  not  then 
upon  or  within  the  rented  premises,  and 
after  execution  of  the  mortgage,  but  during 
the  term,  such  property  be  moved  upon  or 
into  the  rented  premises,  the  mortgage  lien 
is  entitled  to  priority  over  the  landlord's 
lien.  Second.  If  the  chattel  mortgage  be  ex- 
ecuted prior  to  the  beglxming  of  the  term  and 
upon  property  then  upon  or  within  such  rent- 
ed premises,  the  mortgage  lien  is  entitled  to 
priority  over  the  landlord's  Hen  for  rents 
for  such  subsequent  temu  Third.  But 
where  the  chattel  mortgage  is  executed  dur- 
ing the  term  and  upon  property  then  upon  or 
within  the  rented  premises,  the  landlord's 
lien  is  entitled  to  priority  over  such  mort- 
gage. Durham  v.  Flannagan,  2  Willson  Civ. 
Gas.  Ct  App.  §  25  (1883) ;  Association  v.  Coch- 
ran, 60  Tex.  620  (1884) ;  Marsalis  v.  Pitman, 
68  Tex.  e27,  6  S.  W.  404  (1887) ;  Brackenridge 
V.  MlUan,  81  Tex.  17,  16  S.  W.  565  (1891) ; 
Furniture  Co.  v.  Hotel  Co.,  81  Tex.  141,  16 
S.  W.  807  aSOl) ;  Rogers  v.  Grigg  (Civ.  App.) 
29  S.  W.  654  (1895) ;  Harvey  v.  WUder.  62 
Tex.  Civ.  App.  618,  131  S.  W.  851  (1910); 
Low  V.  Mchy.  Go.  (Qv,  App.)  160  S.  W.  136 
(1913);   Oakes  v.   Freeman   (Civ.  App.)   204 

5.  W.  360;  Burgher  v.  Efarry  (Civ.  App.)  211 

6.  W.  467.  See,  also,  Austin  v.  Welch,  31 
Tex.  dr.  App.  526)  72  S.  W.  883  (1903). 

In  Durham  v.  Flannagan  the  mortgage  up- 
on the  crop  .was  executed  by  the  tenant  dur- 
ing the  term.  Held,  the  landlord's  lien  up- 
on the  crop  took  precedence  of  the  mortgage. 

In  Rogers  y.  Grigg  it  was  held  that,  where 
mortgage  chattels  were  on  leased  land  when 
the  mortgage  was  executed,  the  burden  is  on 
the  mortgagee  to  establish  priority  of  his 
Hen  over  that  of  the  landlord,  and  that  a 
landlord's  lien  for  rent  is  superior  to  that 
of  a  chattel  mortgage  made  during  the  term, 


although,  when  the  mortgage  was  made,  no 
rent  was  due. 

In  Harvey  v.  Wilder  the  tenant,  to  secure 
indebtedness  for  supplies  furnished  in  1907, 
mortgaged  his  crop  to  be  raised  in  1908  on 
a  rented  farm.  During  1908  the  tenant  bor- 
rowed from  a  bank  money  for  which  he  gave 
his  note  signed  by  the  landlord  as  surety. 
Subsequently  the  tenant  delivered  three 
bales  of  cotton  to  the  landlord  and  directed 
him  to  sell  it.  After  doing  so  the  landlord 
deducted  his  rent  and  tendered  the  residue  of 
the  proceeds  to  the  tenant,  who  directed  the 
landlord  to  apply  same  in  payment  of  the 
note  to  the  bank,  which  he  did.    Held: 

"It  could  not  be  said  that  the  appellant  was 
liable  to  the  mortgagees  for  the  conversion  of 
the  cotton.  Appellant  was  the  landlord,  and 
had  a  superior  statutory  lien  on  the  cotton  for 
his  rent,  and  only  applied  to  his  own  use  and 
benefit  the  amount  of  the  rent  due  and  owing 
him,  and  gave  to  the  tenant,  who  directed  the 
sale,  the  entire  balance.  The  tenant  was  en- 
titled to  receive  the  entire  balance  of  the 
proceeds  of  the  sale  as  against  appellant  Hav- 
ing a  superior  landlord's  lien,  and  the  tenant 
consenting  at  the  time  to  the  sale,  the  appel- 
lant could  legally  sell  the  cotton  and  not  be 
liable  for  conversion  of  the  sale  of  the  same 
on  the  mere  fact  of  selling." 

In  Austin  v.  Welch  the  chattel  mortgage 
was  executed  during  the  term  upon  property 
then  on  the  rented  premises,  and  was  not 
filed  "forthwith"  as  provided  by  law.  Held, 
the  chattel  mortgage  was  void  as  to  the  land- 
lord, he  being  a  lien  "creditor"  in  contem- 
plation of  our  chattel  mortgage  statute. 
However,  even  had  the  mortgage  been  filed 
"forthwith,"  the  Hen  created  by  it  would 
have  been  Inferior  to  the  landlord's  lien ;  the 
mortgage  having  been  executed  during  the 
term. 

In  Low  V.  Machy.  Co.  It  was  held  that  the 
effect  of  the  proviso  in  article  5490  Is  to 
prevent  a  landlord  from  asserting  a  claim 
of  lien  for  more  than  one  year's  rent  to  be- 
come due  in  future,  thus  dividing,  so  far  as 
such  lien  is  concerned,  a  contract  for  a  term 
of  years  into  a  series  of  yearly  contracts 
(citing  Allen  v.  Brunner,  33  Tex.  Civ.  App. 
128,  75  S.  W.  821),  and  that— 

"As  the  laundry  company's  mortgage  was  re- 
corded prior  to  the  commencement  of  the  sec- 
ond year  of  the  contract,  that  company  was, 
as  to  appellant's  statutory  lien  for  that  year,  a 
prior  creditor  within  the  purview  of  article 
5654  of  the  Revised  Statutes  of  1911,  and  there- 
fore the  trial  court  ruled  correctly  in  holding 
that  appellant's  lien  for  the  rent  for  the  sec- 
ond year  was  subordinate  to  the  laundry  compa- 
ny's mortgage  Hen." 

In  Association  v.  Cochrian  the  tenancy  was 
from  month  to  month.  In  September,  1879, 
when  the  mortgage  upon  personal  property 
then  within  the  building  was  executed  and 
recorded,  all  rents  then  due,  including  rent 
for  the  current  month,  had  been  paid  in  full. 
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and  all  rent  thereafter  accruing  down  to 
September,  1880,  was  paid  as  it  became  due. 
The  suit  of  the  landlord  was  for  rents  for 
September,  October,  and  November*  1880,  and 
to  enforce  a  statutory  landlord's  lien  there- 
for upon  said  personal  property.  The  lien 
of  the.  landlord  was  held  subordinate  to  the 
mortgage  lien.     The  court  said: 

**Ng  basis  existed  upon  which  to  predicate 
any  cUxim  of  a  lien  upon  the  property  in  favor 
of  the  landlord  when  the  mortgojge  was  exeout- 
ed"— citing  Green  v.  Bear  Bros.,  5  Tex.  Law 
Rev.  597,  2  Posey  Unrep.  Oas.  372.  (Italics 
mine.) 

In  Marsalis  y.  Pitman  the  lease  was  for 
eight  months;  rental  being  payable  monthly. 
Held,  a  tenant  could  not,  by  making  a  sale 
in  bulk  of  a  stock  of  goods  in  the  leased  prem- 
ises, defeat  the  landlord's  lien  thereon  for 
rents  accruing  thereafter  within  the  term. 
The  decision,  like  that  in  Livingston  y. 
Wright,  68  Tex.  706,  5  S.  W.  407,  differs  from 
that  in  Green  v.  Bear  in  so  far  as  the  extent 
of  such  lien  Is  concerned ;  but  that  is  not  ma- 
terial in  the  present  inquiry.  The  court  de- 
clined to  approve  all  that  .was  said  in  Associ- 
ation y.  Cochran,  but  analyzed  the  facts  in 
that  case  and  impliedly  approved  the  holding 
therein  that  the  mortgage  lien  was  superior  to 
the  landlord's  lien.  And  the  court,  through 
Judge  Stayton,  said: 

"If  the  rule,  as  we  understand  it  to  be  es- 
tablished by  the  Legislature,  unduly  restrains 
trade  or  in  any  other  respect  operates  harshly, 
the  Legislature  will,  when  called  to  its  atten- 
tion, no  doubt  make  such  changes,  if  any,  as 
ought  to  be  made;  but  the  courts  can  do  no 
more  than  to  administer  the  law  as  they  find 
it" 

In  Brackenridge  v.  MiUan  a  tenant  from 
month  to  month  executed  on  the  first  day 
of  the  term,  a  mortgage  upon  a  soda  foun- 
tain outfit  then  within  the  rented  premises. 
The  mortgage  lien  was  held  superior  to  the 
landlord's  lien  for  rent  for  a  month  subse- 
quent to  that  during  which  the  mortgage  was 
executed,  citing  Association  v.  Cochran, 
supra. 

In  Oakes  v.  Freeman  the  lease  contract 
was  not  made  xmtil  more  than  four  months 
after  execution  and  registration  of  the  chat- 
tel mortgage.    The  court  said: 

•*The  trial  court  decreed  a  priority  to  the 
mortgage  lien.  It  is  believed  that  the  trial 
court  did  not  err ;  for  the  mortgage  lien  was 
acquired  prior  to  the  making  of  the  lease  con- 
tract"—citing  Brackenridge  v.  Millan. 

In  Burgher  v.  Barry  (Civ.  App.)  211  S. 
W.  457,  Childress,  the  owner  of  a  storehouse 
rented  it  to  Davis  for  one  year  from  May  12, 
1914.  Afterward,  by  agreement  of  the  par- 
ties, Fox  was  substituted  as  sole  lessee.  On 
July  16,  1914,  Fox  purchased  from  Grossman 
Company  a  soda  fountain  and  appliances, 
and  executed  a  chattel  mortgage  thereon  for 


purchase  money.  Three  months  later  Fox, 
being  unable  to  pay  for  said  property,  rede- 
livered it  to  the  Grossman  Company,  who  on 
that  date  sold  it  to  Shahada,  who  on  the  same 
day  executed  in  favor  of  the  Grossman 
Company  a  chattel  mortgage  on  said  person- 
al property  for  purchase  money.  Shahada 
left  said  property  in  said  storehouse.  On 
December  3,  1914,  the  Grossman  Cbmpany 
paid  to  Childress  the  full  amount  of  rent 
due  by  Fox,  who  from  that  date  ceased  to 
be  a  tenant  of  Childress.  Thereafter,  on  the 
same  day,  Childress  rented  the  storehouse  to 
Shahada,  who  immediately  entered  into  pos- 
session and  became  the  sole  tenant  of  Chil- 
dress. On  June  15, 1915,  Shahada  owed  Chil- 
dress rent  due  for  4%  months.  The  appeal 
was  from  that  part  of  the  Judgment  which  is 
in  favor  of  Childress  based  on  a  cross-action. 
The  court  said : 

"The  only  question  for  decision  on  appeal 
is  as  to  the  priority  of  liens.  According  to 
the  findings  of  fact,  Grossman  Company  had 
a  chattel  mortgage  lien  on  the  property  which 
was  executed  by  Joseph  Shahada  on  October 
16,  1914;  and  the  rental  contract  between 
defendant  in  error  Childress  and  Joseph  Shaha- 
da originated  and  began  on  Deceml^er  3,  1914. 
At  the  time  of  the  rental  contract  of  December 
3,  1914,  the  defendant  In  error  Childress  had 
been  paid  in  full  all  rent  due  him  to  that  date. 
In  these  facts  it  is  believed  that  the  chattel 
mortgage  lien  Is  superior  to  and  has  priority 
over  any  lien  in  this  case  of  the  landlord,  Chil- 
dress"—citing   Brackenridge   v.   Millan. 

In  Furniture  Co.  v.  Hotel  Co.  the  chattel 
mortgage  given  pursuant  to  prior  agreements 
was  executed  during  the  term.  The  land- 
lord's lien  was  held  superior  to  the  mortgage 
lien.  In  discussing  the  natare  and  dignity  of 
the  landlord's  lien  the  court  said : 

"His  lien  is  superior  to  that  of  an  attaching 
creditor.     Sullivan  v.   Cleveland,  62  Tex.   677. 

*  *  *  The  landlord's  lien  attaches  independ- 
ent of  and  without  judicial  process.  The  law 
gives  it  The  levy  of  the  process  would  add 
nothing  to  it  so  far  as  the  right  is  concerned. 

*  *  *  .  It  arises  from  the  relation  of  the  par- 
ties under  the  agreement  and  from  the   status 

^and  situation  of  the  property  as  defined  by 
law"--citing  cases. 

See,  also,  Polk  v.  King,  19  Tex.  Civ.  App. 
666,  48  S.  W.  601.  If  all  that  be  true  of  a 
lien  which  the  statute  merely  designates  "a 
preference  lien,"  what  is  the  nature  of,  and 
what  dignity  should  be  ascribed  by  the  courts 
to,  an  artisan's  lien  under  said  act  of  1807 
which  expressly  designates  it  as  "a  first 
lien,"  and  in  said  provisos  rivets  upon  it 
that  meaning?  Why  should  it  not  be  held 
superior  to  a  contract  lien  executed  in  con- 
templation of  It? 

By  the  above-mentioned  deebsious  our 
courts  are  committed  to  the  view  that  as  to 
any  and  all  rents  accruing  wittdn  the  term 
during  which  the  chattel  mortgage  upon  per- 
sonal property  then  upon  or  within  die  lent- 
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ed  premises  was  executed  and  duly  register- 
ed the  landlord's  lien  has  priority  over  the 
mortgage  lien,  although  as  to  rents  accru- 
ing during  a  subsequent  term  such  chattel 
mortgage  has  priority  over  the  landlord's 
lien.  Thus,  as  was  intimated  in  Association 
▼.  Cochran,  the  issue  of  priority  in  liens 
seems  to  turn  upon  whether,  when  the  chat- 
tel mortgage  was  executed,  there  did  or  did 
not  exist  a  rational  and  proper  basis  "upon 
wliich  to  predicate  any  claim  of  a  lien  upon 
the  property  in  favor  of  the  landlord."  In 
other  words,  the  issue  of  priority  appears  to 
turn  upon  whether,  under  all  the  facts  and 
drcnmstances  of  the  particular  case,  the 
chattel  mortgage  was  or  Was  not  executed 
and  duly  registered  in  contemplation  of  the 
operation  of  the  particular  landlord's  lien 
uijon  the 'particular  property.  In  instances 
of  the  latter  above-mentioned  character, 
wherein  the  chattel  mortgage  lien  is  held 
entitled  to  priority  over  the  landlord's  lien, 
it  cannot  fairly  be  said  that  the  mortgage 
was  taken  in  contemplation  of  the  laud- 
lord's  lien  for  rents  accruing  during  a  sub- 
sequent term,  or,  in  other  words,  with  the 
expectation  on  the  part  of  the  mortgagee 
that  there  would  be  a  subsequent  term,  and 
that  the  mortgaged  property  would  remain 
within  the  leased  premises  after  the  expi- 
ration of  the  term  during  which  the  mort- 
gage was  executed.  On  the  other  hand,  in 
instances  of  the  former  above-mentioned 
character,  wherein  priority  is  given  to  the 
landlord's  li^i,  it  must  be  assumed,  in  the 
light  of  the  facts,  that  the  chattel  mortgage 
was  taken  in  contemplation  of  that  particu- 
lar landlord's  lien  for  rents  accruing  during 
the  current  term,  and  with  the  reasonable 
expectation  upon  the  part  of  the  mortgagee 
that  the  mortgaged  property  then  upon  or 
within  the  rented  premises  would  remain 
there  throughout  such  term. 

Unlike  our  landlord's  Hen  statutes,  said 
act  of  1897  was  not  formq^ated  with  refer- 
ence to  lease  terms  of  definite  duration,  but 
the  lien  thereby  given  was  intended  to  oper* 
ate  continuously.  For  that  reason,  in  test- 
ing priorities,  a  chattel  mortgage  taken  aft^ 
er  that  act  became  operative  should  be  held 
to  have  been  taken  with  a  view  to  any  and 
all  circumstances  involving  the  affected  per- 
sonal property  which  reasonably  might 
arise  at  any  time  during  the  life  of  such 
mortgage. 

Undeniably  in  the  case  at  bar  it  must  be 
presumed  that  when  the  mortgage  upon  the 
press  and  engine  was  executed  that  was  done 
in  full  contemplation  of  the  possibility  of  a 
future  statutory  artisan's  lien  upon  that 
property,  or,  in  other  words,  with  the  rea- 
sonable expectation  upon  the  part  of  the 
mortgagee  that  the  mortgagor  would  em- 
ploy printers  to  perform  the  work  for  which 
the  printing  plant  was  designed  and  operat- 
ed, and  that  in  the  event  of  default  in  prompt 
payment  of   their   wages    th^   might   and 


would  claim  and  fix  upon  the  affected  prop- 
erty of  the  employer,  including  such  press 
and  engine,  statutory  liens,  under  said  act  of 
1897,  for  their  unpaid  wages. 

"The  mortgage  was  subject  to  the  provisions 
of  the  existing  laws."  Ellis  v.  Vernon  Ice, 
Light  &  Water  Co.,  86  Tex.  118,  23  S.  W.  860. 

"If  it  appears  that  the  intent  of  the  stat- 
ute was  to  give  a  lien  as  against  all  persons, 
this  intent  will  prevail  as  against  a  prior 
mortgage.  ♦  ♦  ♦  The  statute,  and  not  the 
agreement  of  the  mortgagor,  creates  the  lien. 
The  statute  being  in  force  when  the  mortgagor 
took  his  mortgage,  it  in  some  sense  entered  into 
the  contract  of  mortgage."  Jones  on  Oh.  Mtgs. 
§  474. 

Obviously,  therefore,  the  lien  here  asserted 
by  Nichols  is  more  nearly  analogous  to  the 
landlord's  lien  asserted  in  said  former  class 
of  cases,  wherein  the  lien  of  the  landlord  is 
awarded  priority  over  the  lien  of  the  mort- 
gagee; wherefore  here,  as  there,  the  limi 
of  Nichols  under  said  act  of  1897  should  be 
held  superior  to  the  chattel  mortgage  lien. 
Accordingly,  in  my  opinion,  said  certified 
question  should  be  answered  affirmatively. 

The  majority  opinion  herein  does  not  seem 
to  me  to  carry  convincing  force.  Apparent- 
ly it  ignores  the  second  proviso  of  the  act; 
but  relatively  that  is  unimportant 

In  declaring  that  "the  act  does  not  purport 
to  give  priority  to  the  employes'  liens,"  and 
in  reiterations  of  that  view,  it  practically 
asserts  that  "first"  does  not  imply  priority. 
A  conflicting  view  is  thus  expressed  in  the 
best  law  book  in  the  world:  "the  last  shall 
be  first  and  the  first  last."  Matthew,  xx,  16. 
Of  course,  if  that  word  is  to  be  eliminated 
as  whoUiy  meaningless  and  immaterial,  the 
conclusion  of  the  majority  follows  with  some 
plausibility ;  hot  not  otherwise  can  that  con- 
clusion reasonably  be  maintained. 

The  assertion  with  reference  to  landlord's 
liens  that  "nothing  is  better  settled  in  Tex- 
as than  that  this  preferred  lien  Is  subordinate 
to  pre-existing  mortgages"  falls,  it  seems  to 
me,  to  reflect  properly  the  effect  of  the  de- 
cisions on  that  subject,  as  I  have  endeavored 
hereinabove  to  show. 

No  reasonable  analogy  arises  under  R.  S. 
art  5664,  giving  to  agisters,  etc.,  "a  special 
lien";  there  being  therein  no  declaration  of 
preference  or  priority.  The  argument  that, 
because  In  certain  statutes  the  lien  therein 
conferred  was  expressly  declared  to  be  "prior 
to  all  others,"  the  mere  omission  of  that  par- 
ticular phraseology  from  another  statute 
creating  a  lien  of  a  different  character  indi- 
cates a  legislative  purpose  to  deny  to  such 
new  class  of  lien  Just  such  rank  and  dig- 
nity, although  such  Uen  is  expressly  des- 
ignated as  "a  flrst  lien,"  seems  to  me  to  be 
illogical  and  unsound.  The  Legislature  is 
not  restricted  in  the  use  of  Bnglish  words. 
"Things  that  are  equal  to  the  same  thing 
are  equal  to  each  other"  in  law  as  in  math- 
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ematics.  That  is  true  of  fill  statutes,  wheth- 
er contemporaneous  or  not  Not  all  stat- 
utes of  evea  the  same  Legislature  are  drawn 
by  the  same  legislator;  and  if  they  were, 
might  he  not  reasonably  expect  similar  re- 
sults from  the  use  of  practically  synonymous 
expressions?  There  is,  in  my  opinion,  no 
foundation  for  the  assumption  that  said  act 
of  1897,  if  construed  in  accordance  with  my 
theory  of  its  legal  effect,  would  "override 
subsisting  rights,"  Inasmuch  as  it  does  not 
purport  to  affect  liens  in  existence  when 
it  became  a  law.  Between  said  act  of 
1897  as  construed  by  me  and  B.  S.  1879, 
art.  3190  (article  5671,  R.  S.  1911),  I  see  no 
conflict ;  but,  if  such  conflict  exists,  the  later 
act  should  control.  In  recent  years  that  rule 
of  construction  has,  indeed,  been  somewhat 
discredited  in  this  court;  nevertheless  I 
still  consider  it  sound.  Said  earlier  statute 
still  should  be  treated  as  speaking  from  its 
original  date,  although  brought  into  the  re- 
vision of  1911.  Said  revision  itself  plainly 
so  declares  in  general  terms.  Final  Title, 
I  16. 

The  California  statute  which  provides  that 
different  liens  shall  have  priority  according 
to  the  dates  of  their  creation,  "other  things 
being  equal,"  merely  declares  a  general  rule 
of  law  to  which  I  assent;  but  I  am  unable 
to  see  that  it  has  any  reasonable  application 
to  the  present  issue  of  priority  as  between 
a  mere  contract  lien,  such  as  said  chattel 
mortgage  carries,  and  a  statutory  lien  which 
the  law  of  its  creation  denominates  "a  flrst 
lien."  Here,  "other  things"  are  not  equal. 
In  Wilson  V.  Donaldson  the  California  court 
did  hold  the  laborer's  lien  inferior  to  the 
lien  of  a  chattel  mortgage  which  was  exe- 
cuted and  registered  before  the  grain  was 
ready  for  harvesting,  but  an  examination  of 
Deering's  Civil  Code  Cal.  1909,  §§  8051,  8062, 
under  which  that  case  arose,  shows,  and  that 
court  indicated,  that  it  was  doubtful  wheth- 
er the  laborer  was  within  any  of  the  favored 
classes.  If  he  was,  it  was  under  the  clause 
which  declared: 

"A  person  who  makes,  alters  or  repairs  any 
article  of  personal  property,  at  the  request  of 
the  owner,  or  legal  possessor  of  the  property, 
has  a  lien  on  the  same  for  his  reasonable  charg- 
es for  work  done  and  materials  furnished  and 
may  retain  possession  of  the  same  until  all 
the  charges  are  paid." 

Citing  Douglass  v.  McFarland,  92  Cal.  656, 
28  Pac.  687,  the  court  said: 

"For  the  purposes  of  the  case  alone  it  may  be 
conceded  he  is  entitled  to  a  lien." 


But  priority  was  denied  him.  The  court 
evidently  went  its  full  limit  in  favor  of  the 
laborer,  but  found  it  impossible  to  award 
him  a  priority  which  was  not  conferred  upon 
him,  or  even  hinted,  by  their  statute,  in 
which  respect  it  was  essentially  different 


from  our  act  of  1897.  Should  that  caae  con- 
trol this  court  in  determining  priorities  in 
the  case  at  bar?    I  think  not 

An  excerpt  is  made  from  a  Michigan  de* 
cision  also,  Denlson  v.  Shuler,  47  Mich.  508» 
11  N.  W.  402,  41  Am.  St  Rep.  784,  in  which 
a  mechanic's  lien  for  repair  of  a  chattel  was 
held  subordinate  to  a  prior  duly  recorded 
mortgage  thereon  for  purchase  money.  ~  I 
have  not  access  to  the  Michigan  statute  as 
amended  in  1878,  under  which  that  case 
arose,  but  it  seems  that  it  merely  conferred 
"a  lien"  upon  the  affected  personal  proih 
erty  and  authorised  the  beneficiary  to  retain 
possession  pending  payment  of  his  claim. 
That  much  is  indicated  in  the  opinion  In  that 
case,  and  that  is  the  effect  of  section  25,  c 
245,  Corap.  Laws  Mich.  1915,  notations  to 
which  refer  to  said  amended  actf  of  1873. 
No  priority  is  suggested  by  that  statute. 
Clearly,  therefore,  the  Michigan  court  would 
not  have  been  Justified  in  decreeing  priority 
to  the  lien  of  the  mechanic.  Should  this 
court,  because  of  that  decision^  now  here  de- 
ny to  the  lien  asserted  by  the  printer  pri- 
ority over  the  asserted  chatty  mortgage  lien? 
I  am  unwilling  to  give  that  decision  such 
effect 

The  purpose  and  intent  with  which  our 
Texas  Legislature  enacted  said  statute  of 
1897  is  neither  shown  nor  controlled  by  the 
quoted  argument  of  the  Supreme  Court  of 
Michigan  in  Denlson  v.  Shuler,  which  is  ad- 
duced tn  said  majority  opinion  as  present- 
ing cogent  reasons  for  the  assumed  failure 
of  our  Legislature  to  make  said  artisan's 
lien  superior  to  such  a  diattel  mortgage 
lien.  Said  act  of  1897  speaks  for  itself. 
Said  majority  opinion  in  the  case  at  bar, 
while  not  denying  the  auth<Mity  of  the  Leg- 
islature to  do  what  I  insist  it  did  do  by  said 
act  of  1897,  concedes  that  reasons  can  be 
assigned  which  might  have  induced  our  Leg** 
islatuie  to  give  to  the  lien  provided  by  said 
act  priority  ov^r  such  chattel  mortgage 
Hens.  Moreover,  as  I  have  shown,  Legia- 
latures  of  other  states  already  had  adopted 
and  their  courts  had  upheld  and  construed 
similar  statutes  conferring  such  priority. 
ITorthermore,  our  Legislature  was  the  sole 
and  final  Judge  of  that  question  of  mere  ex- 
pediency. 

The  stated  assumption  that  our  said  act  of 
1897  was  of  doubtful  meaning  as  to  priority 
of  the  lien  which  it  gave,  which  assumption 
alone  renders  the  quoted  expressions  in  said 
Michigan  opinion  at  all  applicable  or  per- 
tinent in  the  present  case,  is  one  which  I 
consider  utterly  untenable;  yet  undeniably 
upon  that  assumption  has  been  built  up  the 
entire  argument  and  the  decision  of  the 
other  members  of  this  court  Logically  the 
superstructure  should  fall  along  with  the 
destruction  of  the  foundation  upon  which  it 
rests. 

The  most  striking  feature  of  said  major- 
ity opinion  is  the  analysis  of  reaolts  which 
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it  presents  to  depict  an  absurd  operation  of 
said  act  of  1897  as  a  predicate  for  the  stated 
conclusion  that  any  construction  requiring 
such  operation  must  be  erroneous.  Appar- 
ently it  is  presented  as  a  compelling  and 
conclusive  reason  for  the  decision.  An  ob- 
vious and  very  simple  answer,  on  the  facts, 
is  that  the  landlord,  being  the  assum^  own- 
er of  the  farm  implement,  would  have  no 
lien  upon  it;  whereupon  the  bggy  vanishes. 
In  that  assumed  case,  and  under  my  con- 
struction of  said  act  of  1897,  priorities  would 
be  easily  determinable. 

But,  even  if,  instead  of  such  implement, 
there  be  substituted  cotton  produced  for  the 
tenant  in  whole  or  in  part  by  the  labor  of 
the  farm  hand,  and  subject  to  the  li^i  of  a 
duly  filed  chattel  mortgage  executed  by  the 
landlord  and  filed  for  registration  prior  to 
the  beginning  of  the  lease  term,  said  cotton 
being  subject  to  a  statutory  landlord's  lien 
also,  thereby  bringing  the  assumed  case  with- 
in the  terms  of  said  act  of  1897,  an  obvious 
and  simple  answer  Is  that  full  effect  should 
be  given  to  the  latest  expression  of  the  leg- 
islative will  concerning  priorities  of  such 
liens.  Accordingly  the  lien  of  the  landlord 
would  be  inferior  to  the  lien  of  the  mort- 
gagee, but  superior  to  the  lien  of  the  farm 
hand.  Section  1,  proviso.  The  lien  of  the 
farm  hand,  being  thus  subordinate  to  th)d 
lien  of  the  landlord,  necessarily  by  impli- 
cation would  be  subordinate  to  the  superior 
lien  of  the  mortgagee  also,  although  but  for 
said  proviso  the  lien  of  the  farm  hand  would 
be,  by  the  general  provisions  of  the  statute, 
superior  to  the  lien  of  the  mortgagee.  Thus 
the  assumed  difficulties  in  foreclosure  of 
liens  are  entirely  dissipated.  That  illustrates 
the  prime  function  of  said  proviso.  It  cre- 
ates an  exception  or  limitation  where  other- 
wise none  would  exist  Another  answer  is 
that,  if  the  terms  of  a  proviso  really  conflict 
with  the  plain  general  provisions  of  a  stat- 
ute, the  proviso,  to  that  extent,  should  be 
treated  as  inoperable  and  of  no  force  or  ef- 
fect. The  proviso,  rather  than  the  great  body 
of  the  statute  carrying  the  main  features 
of  the  enactment,  should  yield. 

The  expressed  view  that  the  mortgagee  in 
the  present  case  had  acquired  prior  to  the 
employment  of  the  printer  "vested  rights"  in 
the  press  and  engine,  which  would  be  dimin- 
ished or  destroyed  by  giving  priority  to  the 
printer's  lien,  seems  to  me  to  imply  that 
such  construction  of  said  act  of  1897  would 
render  it  unconstitutional.  That,  as  I  un- 
derstand it,  Is  neither  the  ground  of  the  de- 
cision nor  the  view  of  any  member  of  this 
court;  and,  if  it  were,  manifestly  it  would 
be  unsound,  and  contrary  to  practically  all 


the  authorities.  Griffie  v.  Maxey,  68  Tex. 
.314;  Ellis  V.  Water  Co..  86  Tex.  109,  23  S. 
W.  858;  Hubbell  v.  Railway,  59  Tex.  Civ. 
App.  185,  126  S.  W.  313;  Loan  Co.  v.  Skel- 
let  Co.,  124  Minn.  144,  144  N.  W.  750;  Garr 
V.  Clements,  4  N.  D.  562,  62  N.  W.  640. 

The  declaration  to  the  broad  effect  that 
most  of  the  courts  of  last  resort  in  the  Unit- 
ed States  have  declined  to  give  such  prior- 
ity to  statutory  liens  in  favor  of  employes 
is,  indeed,  tempered  by  the  phrase  "in  the 
absence  of  clear  language  requiring  it"; 
but  the  crux  of  the  question  before  us  is 
whether  our  statute  of  1897  does  or  does  not 
substantially  in  terms  expressly  confer  such 
priority  upon  the  lien  which  it  gives  to  em- 
ployes. In  my  Judgment,  based  upon  dili- 
gent and  repeated  research,  the  great  number 
and  weight  of  authorities  in  the  United 
States  sui^ort  my  construction  of  that  stat- 
ute. I  have  not  found  one  single  case  in 
which  a  substantially  similar  statute  has 
been  construed  and  applied  in  accordance 
with  the  conclusions  expressed  In  said  ma- 
jority opinion;  and  therein  no  such  case  is 
cited.  The  cited  note  in  L.  R.  A.  1918C, 
1024,  refers  to  a  number  of  cases  in  support 
of  the  proposition  that,  "where  the  statute 
creating  the  lien  is  silent  on  the  question, 
the  lien  does  not  take  priority  over  an  ex- 
isting mortgage."  Some  of  the  cases  dted 
in  said  note  go  to  the  extent  of  holding  that 
to  give  such  priority  such  l^slative  intent 
must  appear  clearly.  To  all  that  I  agree; 
but  in  our  statute  those  requirements  are, 
I  think,  fulfilled.  To  substantially  the  same 
effect  Is  the  cited  note  in  L.  R.  A.  1915D, 
1153, 1154,  in  which,  however,  is  dted  Install- 
ment Co.  V.  Skellet  Co.,  supra,  wherein  it 
was  held  that  under  a  statute  giving  a  lien 
for  transportation  or  storage  of  personal 
property  a  lien  on  household  furniture  for 
transportation  and  storage  was  superior  to 
a  prior  duly  filed  chattel  mortgage  executed 
after  the  enactment  of  the  statute.  The  note 
makes  no  specific  reference  to  any  language 
in  the  statute  conferring  such  priority,  but 
presumably  the  statute  embodied  some  pro- 
vision of  that  character.  The  same  not^ 
cites  Loan  Association  v.  Saul,  34  Misc.  Rep. 
188,  68  N.  Y.  Supp.  837,  wherein  a  statutory 
warehouseman's  lien  was  held  superior  to 
the  lien  of  a  prior  mortgagee.  I  am  unable 
to  see  how  any  of  the  authorities  cited  in 
said  majority  opinion  supports  the  conclu- 
sion therein  announced,  except  upon  the  hy- 
pothesis that  our  statute  of  1897  is  desti- 
tute of  all  provision  for  priority  of  the  lien 
whidi  it  gives;  and  that,  in  turn,  presents 
anew  the  main  issue  embodied  in  said  cer- 
tified question. 


Digitized  by 


Google 


320 


214  SOUTHWESTERN  REPORTER 


(Ter. 


Bx  parte  SMITH.    (No.  3319.) 
(Supreme  Court  of  Texas.    June  28,  1919.) 

1.  Habeas  Gobfus  «s»22(1)— Questions  Re- 
viewable—Judgment. 

Judgment  committing  applicant  to  sheriff's 
custody,  not  shown  to  be  void;  cannot  be  review- 
ed on  habeas  corpus  proceeding. 

2.  Habeas  Gobpus  ^=»92(1)— Question— De- 
fenses. 

Where  applicant  does  not  contend  that  he 
was  adjudged  guilty  without  evidence  being 
heard,  and  does  not  bring  up  all  the  evidence, 
the  court's  refusal  to  sustain  his  defenses  is  not 
reviewable  on  ha  ocas  corpus  proceeding. 

3.  Mandamus  ^=>186— Violation  of  Wbit— 
Service— Actual  Knowledge. 

Where  applicant  for  habeas  corpus  disobeyed 
mandamus  judgment  with  knowledge  of  its 
terms,  he  cannot  complain  that  mandamus  writ 
was  not  actually  served  on  him. 

Habeas  corpus  proceeding  by  O.  M.  Smith. 
Applicant  remanded  to  custody  of  sheriff. 
A.  C.  Van  Velzer,  of  Houston,  for  applicant, 

GREENWOOD,  J.  In  this  case  an  original 
writ  of  habeas  corpus  was  granted,  on  the  pe- 
tition of  the  appUcant,  O.  M.  Smith,  alleging 
that  he  is  illegally  detained  in  the  custody  of 
the  sheriff  of  Harris  county,  under  a  commit- 
ment on  a  Judgment  of  the  district  court  of 
the  Sixty-First  Judicial  district  of  Texas  ad- 
judging applicant  guilty  of  contempt  for  fail- 
ing and  refusing  to  perform  a  previous  Judg- 
ment of  that  court,  as  well  as  a  prior  Judg- 
ment of  the  district  court  of  the  Fifty-Fifth 
Judicial  district 

It  appears  that  on  May  19,  1917,  John  H. 
Orooker,  after  a  hearing  at  which  all  parties 
appeared,  recovered  a  Judgment  in  the  dis- 
trict court  of  the  Fifty-Fifth  Judicial  dis- 
trict of  Texas,  awarding  him  a  peremptory 
writ  of  mandamus  directed  to  the  applicant^ 
O.  M.  Smith,  as  derk  of  the  corporation 
court  of  the  city  of  Magnolia  Park,  in  Harris 
county,  Tex.,  requiring  him  to  tax  as  costs, 
la  each  case  of  a  prosecution  in  said  court 
for  a  violation  of  a  penal  law  of  Texas,  or  for 
a  violation  of  an  ordinance  involving  an  of- 
fense made  penal  by  state  law,  a  fee  in  favor 
of  John  H.  Crooker,  as  criminal  district  at- 
torney of  Harris  county,  of  $5  on  each  con- 
viction on  a  plea  of  guilty  and  of  $10  on  each 
conviction  on  a  plea  of  not  guilty. 

It  further  appears  that  the  Court  of  Civil 
Appeals  of  the  First  Supreme  Judicial  Dis- 
trict of  Texas,  on  writ  of  error,  aflarmed  the 
foregoing  Judgment  in  favor  of  John  H. 
Crooker  and  against  the  applicant  on  Novem- 
ber 14,  1918.    Monk  v.  Crooker,  207  S.  W.  194. 

On  December  28,  1918,  John  H.  Crooker 
filed  an  affidavit  in  the  district  court  of  the 
Fifty-Fifth  Judicial  district  of  Texas,  aver- 
ring that  the  applicant  had  been  at  all  times 
and  still  was  clerk  of  said  corporation  court, 


and  yet  had  wholly  failed  and  refused  to  per- 
form the  Judgment  awarding  said  writ  of 
mandamus,  and  had  failed  and  refused  to  tax 
or  collect  the  fees  required  by  the  Judgment. 
The  disqualification  of  the  district  Judge  hav- 
ing been  regularly  certified,  the  Governor  di- 
rected Hon.  Henry  J.  Dannenbaum,  Judge  of 
the  Sii^ty-First  Judicial  district  of  Texas,  to 
exchange  with  said  disqualified  Judge  and  try 
the  cause,  and  thereafter  the  same  was  trans- 
ferred to  the  district  court  of  the  Sixty-First 
Judicial  district,  by  an  order  made  by  Judge 
Dannenbaum,  as  expressly  authorized  by  sec- 
tion 6  of  the  act  of  February  16, 1903. 
.  After  the  said  O.  M.  Smith  had  been  duly 
cited  and  had  appeared  and  answered,  the 
district  court  of  the  Sixty-First  Judicial  dis- 
trict of  Texas,  on  April  9,  1919,  having  heard 
evidence  and  argument  of  counsel,  adjudged 
that  O.  M.  Smith  do  make,  prepare,  and  file 
in  said  cause  a  true  and  correct  statement  of 
all  criminal  cases  on  the  docket  of  the  cor- 
poration court  of  the  dty  of  Magnolia  Park, 
involving  violations  cff  the  penal  laws  of  the 
state,  and  showing  the  proper  fee  taxed  In 
favor  of  John  H.  Crooker,  and  that  said 
statement  be  filed  within  ten  days,  and  that 
should  the  said  O.  M.  Smith  fail  and  refuse 
to  comply  with  said  Judgment  on  or  before 
April  20,  1919,  then  that  he  appear  at  10 
o'clock  on  that  date  and  show  cause  why  he 
should  not  be  adjudged  in  contempt. 

On  May  26,  1919,  the  said  Smith  having  ap- 
peared and  filed  an  additional  answer,  but  of- 
fering no  evidence  save  that  heard  on  April 
9,  1919,  the  court,  being  of  the  opinion  that 
no  excuse  had  been  shown  for  his  failure  to 
observe  the  Judgments  previously  entered,  ad- 
Judged  that  the  said  O.  M.  Smith  was  guilty 
of  contempt,  and  commitment  was  ordered  to 
issue  to  the  sheriff  of  Harris  county,  com- 
manding him  to  take  and  keep  the  said  Smith 
In  his  custody  in  the  county  Jail  until  such 
time  as  he  should  have  purged  himself  of  his 
contemptuous  conduct,  or  until  such  time  as 
the  court  might  order  his  discharge. 

[1]  Since  the  applicant  has  wholly  failed 
to  show  that  the  Jud^ent  committing  him 
into  the  sheriff's  custody  is  void,  he  cannot 
have  same  reviewed  in  this  proceeding.  Ex 
parte  Tlnsley,  37  Tex.  Cr.  R.  517,  40  S.  W. 
306,  66  Am.  St.  Rep.  818 ;  Ex  parte  Siebold, 
100  U.  S.  375,  25  L.  Ed.  717.  The  transfer  of 
the  cause  to  the  Sixty-First  Judicial  district 
was  authorized  by  the  statute  and  was  not 
open  to  collateral  attack.  There  can  be  no 
doubt  about  the  Jurisdiction  over  both  sub- 
ject-matter and  parties  in  the  suit,  wherein 
the  Judgment  was  entered  and  affirmed,  grant- 
ing the  peremptory  mandamus,  and  it  ap- 
pears to  be  a  fact  that  the  applicant  has  re- 
fused to  obey  the  Judgment  without  substan- 
tial excuse. 

[2]  Since  the  applicant  does  not  contend 
that  the  district  court  adjudged  him  guilty 
without  hearing  any  evidence,  and  since  he 
has  not  brought  before  us  all  the  evidence  in- 
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troduced  at  the  hearing,  he  Is  clearly  not  en- 
titled to  have  ns  consider  his  complaints  with 
respect  to  the  refusal  of  the  court  to  sustain 
his  defenses.  As  said  in  the  opinion  of  Judge 
Williams  in  Ex  parte  Testard,  101  Tex.  254, 
106  S.  W.  320: 

''This  is  not  an  appeal  from  the  judgment  ot 
the  district  court,  but  an  application  for  the  re- 
lease of  the  relator,  which  can  be  sustained  only 
by  making  it  appear  that  the  judgment  is  void. 
An  attack  based  upon  the  charge  that  a  hearing 
was  denied,  or  that  a  conviction  was  adjudged 
without  any  evidence,  necessarily  depends  for 
its  success  upon  what  was  done  in  the  trial 
court  and  must  be  supported  by  a  showing  of 
aU  that  occurred  there.  No  attempt  at  such  a 
showing  h|i8  been  made,  and  we  must  presume 
that  there  was  a  hearing,  that  opportunity  to 
adduce  evidence  was  allowed,  and  that  there  was 
evidence  tending  to  support  the  conclusion  of 
the  court  expressed  in  the  judgment.  The  judg- 
ment, therefore,  is  valid  against  collateral  at- 
tack, and  no  amount  of  evidence  offered  before 
tills  court,  tending  to  show  that  the  relator  was 
in  fact  innocent  of  the  charge,  can  now  ayall 
him.  The  question  of  his  guilt  or  innocence  was 
for  the  trial  court,  and  was  concluded  by  its 
judgment  pronounced  after  a  hearing.** 

[3]  We  cannot  sustain  the  contention  that 
the  court  possessed  no  power  to  punish  appli- 
cant for  disobedience  of  the  Judgment  award- 
ing the  mandamus  because  no  writ  had  been 
actually  served  upon  him ;  It  appearing  that 
he  had  failed  and  refused  to  obey  the  Judg- 
ment with  full  knowledge  of  Its  terms.  In 
Bradley  v.  McGrahb,  Dallam's  Dig.  510,  it  was 
held  that  service  of  an  alternative  writ  of 
mandamus  would  have  been  '*an  idle  and 
troublesome  ceremony,  without  any  conceiv- 
able advantage,*'  on  a  clerk  who  had  recorded 
an  order  directing  him  to  show  cause  why  the 
mandamus  should  not  issue. 

No  good  reason  occurs  to  us  for  prescribing 
a  different  rule  in  mandamus  cases  from  that 
governing  injunction  cases,  where  it  is  set- 
tled that  actual  service  of  a  writ  is  unimpor- 
tant, where  the  party  violating  the  injunction 
has  full  Imowledge  of  the  order  granting  it. 
Ex  parte  Young  and  Levine,  103  Tex.  473,  129 
S.  W.  590. 

The  conclusion  that  the  order  of  the  dis- 
trict court  was  valid  requires  that  the  appli- 
cant be  remanded  to  the  custody  of  the  sher- 
iff of  Harris  county;    and  it  is  so  ordered. 


HANRICK  et  al.  v.  HANRICK  et  aL 
(No.  2342.) 

(Supreme  Court  of  Texas.    July  12,  1919.) 

1.  Pabtition   ^=»8T— Monet  Expended  fob 
Presebvation    of   Common    Estate— Con - 

TBIBUTION. 

For  the  satisfaction  of  H.'s  claim  for  con- 
tribution for  money  expended  for  the  preserva- 
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tion  of  the  common  estate,  the  H.  interest  was 
entitled  in  the  partition  to  no  more  land  than 
was  necessary  for  the  purpose,  and,  if  an  ex- 
cessive allotment  was  made  to  the  prejudice  of 
G.,  he  would  have  the  right  to  challenge  it     . 

2.  Appeal   and   Ebbob   ^=»882(14)— Invited 
Ebbob. 

A  party  cannot  complain  of  the  submission 
of  an  issue,  where  he  requested  its  submission. 

3.  Evidence  ^=»419(2)  —  Pabol  Evidence— 
considebation  fob  conveyance. 

The  actual  and  entire  consideration  for  a 
conveyance  can  be  shown  by  parol. 

4.  Appeal  and  Ebbob  ^=91073(7)  —  Ebbob 
Without  Pbejudice. 

One  not  prejudiced  by  an  award  is  in  no 
positioh  to  complain  of  it  on  appeal. 

On    motion    for    rehearing.      Overruled. 

For  former  opinion,  see  173  S.  W.  211,» 
which  reverses  decision  in  Gurley  v.  Han- 
rick's  Heirs  (Civ.  App.)  139  S.  W.  721. 

PHILLIPS,  C.  J.  We  have,  under  the  mo- 
tion for  rehearing,  again  reviewed  the  cas& 
We  are  convinced  that  the  true  and  Just  re- 
sult was  reached  by  the  judgment  of  the  Dis- 
trict Court,  and  our  action  in  affirming  it 
should  therefore  stand. 

[1]  One  statement  in  th£  original  opinion 
is  open  to  misconstruction,  and  should  be 
withdrawn.  It  is  that  "Gurley  had  no  in- 
terest in  any  land  set  aside  for  the  settle- 
ment of  the  Hanrick  claim  for  contribution." 
For  the  satisfaction  of  that  claim  the  Han- 
rick interest^  was  entitled  in  the  partition  to 
no  more  land  jthan  was  necessary  for  the 
purpose,  and  had  an  excessive  allotment 
been  made  to  the  prejudice  of  Gurley,  he 
would  have  the  right  to  challenge  it. 

[2,  3]  It  is  dear  tQ  us,  however,  that  Gurley 
is  in  no  position  to  complain  of  the  award 
of  the  175&-acre  tract  to  the  Hanrick  inter- 
est in  satisfaction  of  the  contribution  claim, 
even  if  it  be  true,  as  found  by  the  jury,  that 
the  tract  was  undervalued  by  the  commis- 
sioners of  partition.  The  jury  also  found 
that  the  1625-acre  tract  conveyed  hy  B.  G. 
Hanrick  and  Gurley  to  Goodrich  &  Clarkson 
in  consideration  of  their  legal  services  was 
for  the  sole  benefit  of  Gurley.  There  was 
ample  support,  resting  In  Gurley's  repeated 
admissions  in  respect  to  the  very  transaction, 
for  the  finding.  Gurley  cannot  complain  of 
the  submission  of  the  issue.  He,  himself,  re- 
quested its  submission.  With  this  true,  there 
was  no  warrant  for  the  Court  of  Civil  Ap- 
peals' reversal  of  the  judgment,  on  Gurley's 
complaint,  upon  the  ground  of  there  being 
no  legal  evidence  to  raise  the  issue.  Its 
holding,  however,  upon  the  latter  question 
is  in  our  opinion  incorrect.  Tl^e  actual  and 
entire  consideration  of  the  conveyance  to. 
Goodrich  &  Clarkson  could  be  shown  by 
parol    evidence.      Gurley's    admissions    con- 
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sUtuted  emffident  proof  that  the  concdder- 
atlon  was  the  discharge  of  his  individual 
obligation  to  pay  Goodrich  &  Olarkson  for 
their  services  out  of  his  interest,  and  that  the 
•  conveyance  was  made  upon  that  understand- 
ing. 

[4]  If  Gurley  be  charged  in  the  partition 
with  the  1626-acre  tract  so  conveyed  to  Good- 
rich &  Glarkson,  he  has  received  even  more 
than  what  he  here  contends  was  the  exces- 
sive allotment  to  the  Hanrick  interest  in  the 
award  to  it  of  the  1759  acres  as  valued  by 
the  jury.  He  was  therefore  not  prejudiced 
by  the  award,  and  is  in  no  position  to  com- 
plain of  it. 

The  motion  for  rehearing  is  overruled. 


JONES  V.  STATE.     (No.  6054.) 

(Gourt  of  Oriminal  Appeals  of  Texas.    Jan.  29, 

1919.     C)n  Motion  for  Rehearing, 

Jane  25,  1919.) 

1.  GaifiNAii  Law  ^=942— Dismissal  as  to  Ck)* 

DEFENDANTS. 

In  view  of  Code  Cr.  Proc.  1911,  arts.  37, 
727,  the  provisions  of  article  791,  allowing  sev- 
erance  of  trial  of  codefendants  and  making 
competent  witnes^s,  in  behalf  of  the  others, 
such  of  tbem  as  are  tried  and  acquitted  or  as 
to  whom  the  prosecution  is  dismissed,  were 
not  evaded  where  the  state,  after  a  severance 
claimed  and  granted,  dismissed  as  to  the  two 
codefendants  first  in  order  to  be  tried,  with- 
out, at  the  same  time,  granting  tkem  immunity 
from  further  prosecution  for  the  homicide  of 
which  they  were  accused. 

2.  Cbihinal  Law  ^=»1144(8)-nRBviBW— Pbe- 
suicpTi  ON— Special  VkNiBS  List. 

Where  the  file  mark  and  seal  were  left  off 
the  special  venire  list,  and  with  the  court's  per- 
mission the  omission  was  supplied,  it  will  be 
assumed,  on  appeal,  in  the  absence  of  contrary 
evidence,  that  the  amendment  was  properly 
permitted. 

8.  Criminal  Law  ^=5>304<1,  6)— Judicial  No- 
tice. 
The  court  judicially  knows  that  El  Paso 
is  a  large  city  situated  on  the  border  of  the 
state,  and  that  veniremen  in  such  county  are 
not  listed  by  jury  commissioners,  but  are  list- 
ed by  drawing  from  a  wheel  the  names  of  tax- 
payers, under  Code  Ur.  Proc.  1911,  art.  6C0. 

4.  Jury  ^s=>80  —  Diligence  —  Quashal  of 
Wbit. 
That  out  of  500  persons  named  in  the  spe- 
cial venire  list  only  200  men  were  summoned, 
and  approximately  100  excused  for  good  cause, 
leaving  only  about  100  men  from  which  to  se- 
lect a  jury,  does  not  show  want  of  diligence 
justifying  quashal  of  the  writ  on  that  ground. 

6.  JuBY  c=»80— Quashing  Venire— Nonserv- 
•    ICE  on  Part  op  List. 

In  the  absence  of  proof  of  lack  of  sufficient 
diligence,  accused  must  show,  to  require  quash- 


al of  the  venire  for  nonservice  on  part  of  the 
list,  that  the  number  of  jurors  available  under 
the  venire  was  insufficient  to  enable  him  to  ob- 
tain an  impartial  jury. 

6.  Criminal  Law  ^=»1166V^(5)  <—  Special 
Venire— Prejudice  to  Accused. 

It  appearing  that  the  jurors  summoned  re- 
sponded, and  that,  after  eliminating  those  prop- 
erly excused  for  good  cause,  there  remained 
about  100  veniremen,  and  that  in  selecting  the 
jury  the  appellant  did  not  exhaust  his  peremp- 
tory challenges,  and  no  objectionable  juror  hav- 
ing been  forced  upon  him,  there  was  no  preju- 
dicial error  in  overruling  the  motion  to  quash 
the  venire. 

7.  Jury  ^3982(8)— Resummoninq  Jurors. 

Where  accused  requested  the  coart  to  di- 
rect the  sheriff  to  continue  his  efforts  to  sum- 
mon the  men  designated  on  the  special  venire 
panel  who  had  not  been  served,  he  cannot  just- 
ly complain  of  the  service  by  the  sheriff  of  all 
men  found  on  the  list,  including  those  taken 
from  the  list  of  summoned  jurors  in  response 
to  accused's  motion  to  quash  on  the  ground 
they  were  irregularly  served. 

8.  Jury  ^s»82(3)  —  Jurors  Irregularly 
Served. 

The  court  was  not  required  to  sustain  ac- 
cused's motion  to  quash  special  venire,  relating 
to  jurors  irregularly  served,  but  present  in 
court  in  obedience  to  the  venire  writ. 

9.  Crtkinal  Law  ^=»3d3(2)— Notebook  Tak- 
en FROM  Accused's  Person. 

The  introduction  of  a  notebook,  taken  by 
the  sheriff  from  the  person  of  accused  on  his 
arrest,  which  notebook  contained  certain  mem- 
oranda claimed  to  be  incriminating,  was  not  a 
violation  of  the  constitutional  guaranty  against 
requiring  accused  to  give  evidence  against  him- 
self. 

10.  Criminal  Law  «»419,  420(1).  423(3). 
428— Evidence —•  Hearsay  —  Acts  of  Con- 
spirators—Circumstantial  Evidence. 

Where  state's  theory  that  the  homicide  was 
the  consummation  of  a  conspiracy  to  which  ac- 
cused and  one  C.  were  parties  was  supported 
by  accused's  confession  and  other  evidence,  evi- 
dence showing  that  an  automobile  was  hired 
by  C.  and  was  in  his  possession  and  returned 
by  him.  its  condition  when  returned,  that  it 
had  on  it  human  hair  and  blood  similar  to  that 
found  near  the  body  of  deceased  was  not  ob- 
jectionable as  hearsay;  the  rule  that  where  is- 
sue of  conspiracy  is  raised  by  the  evidence  the 
acts  of  coconspirators  in  furtherance  of  the 
common  design  or  in  which  they  are  found  in 
possession  of  the  instruments  used  in  the 
crime  are  admissible  against  accused,  though 
he  was  not  present  when  the  acts  were  done, 
applying  to  circumstantial  as  well  as  to  direct 
evidence. 

11.  Criminal  Law  ^=»663  —  Allowing  -d.c- 
cused  to  Inspect  Documents  Offered. 

Where  the  state  introduced  n  handwriting 
expert  to  compare  the  writing  in  certain  docu- 
ments which  were  used  in  evidence,  it  was  not 
error  to  overrule  accused's  motion  to  be  al- 
lowed to  inspect  the  documents,  where  all  of 
the  documents  had  been  used  in  evidence  at  the 
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ezaminin?  trial,  opportunity  to  Inspect  them 
was  tendered  accused's  counsel  when  the  mo- 
tion was  made,  it  was  understood  that  the  wit- 
ness would  be  held  to  the  conclusion  of  the 
trial,  and,  although  the  trial  continued  there- 
after for  nearly  a  week,  no  further  demand  was 
made  and  no  experts  introduced  to  contradict, 
although  generally  an  inspection  of  such  docu- 
ments, when  demanded,  should  be  afforded. 

12.  CBiiriNAL  Law  «=s>721(3)  —  Abguioent  of 
CouNSEii— Failube  or  Acoussd  to  TEariFY. 

Code  Cr.  Proc.  1911,  art  790,  inhibiting 
comment  on  accused's  failure  to  testify,  held 
not  violated,  in  murder  trial,  by  state  counsel's 
statement:  *'I  don't  know  what  took  place  in 
that  automobile.  Men  who  commit  those  crimes 
don't  talk;  but  one  of  the  men  that  was  in 
that  automobile  is  dead"— there  being  evidence 
that  deceased,  accused,  and  one  G.  were  in  the 
automobile,  and  C.  having  refused  to  testify, 
and  the  state  contending  that  accused  had  ad- 
mitted his  presence  in  the  automobile  and  his 
participation  in  the  homicide. 

13.  Gbivinai.  Law  ^ss»721(8)— ABOtTicsin?  07 

Ck»ITN6KZi— FaILUBE  TO  TESTIFY. 

For  the  argument  of  counsel  for  the  state 
to  constitute  an  implied  reference  to  accused's 
failure  to  testify,  in  violation  of  Code  Cr.  Proc. 
1911,  art  790,  the  implication  must  be  a  nec- 
essary one,  and  where  there  is  evidence  or 
absence  of  evidence  other  than  accused's  tes- 
timony to  which  counsel's  remarks  may  have 
reasonably  been  applied  by  the  jury,  the  re- 
mark is  not  reversible  error. 

On  Motion  for  Rehearing. 

14^   HOMTCIDS      «S>174<Q)  —  ClBOtXlCSTANTIAL* 

Evidence. 
Under  the  rule  that  circumstances  are  ad- 
misible  which  tend  to  prove  the  issue,  and  in- 
cidents are  legitimate  which  would  be  irrele- 
vant depending  upon  direct  testimony,  and  that 
circumstances  may  be  established  where  they 
tend  to  make  the  proposition  more  or  less  prob- 
able, in  a  murder  trial  where  th«re  was  evi- 
dence that  deceased  was  killed  in^an  automo- 
bile in  such  manner  that  his  hair  and  blood 
probably  have  been  upon  it,  and  that  the  hair 
and  blood  found  on  a  certain  car  at  a  garage 
two  days  after  the  killing  were  similar  to  that 
found  upon  the  objects  with  the  body  of  de- 
ceased, it  was  proper  for  the  state  to  trace  the 
car  by  evidence  from  the  time  it  was  found 
with  blood  on  it  back  to  the  time  it  left  the 
garage  before  the  homicide  in  a  different  con- 
dition, without  proof  that  an  individual  in 
whose  possession  it  was  shown  to  be  during 
soch  time  was  a  coconspirator  with  accused. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;   W-  D.  Howe,  Judge. 

Felix  B.  Jones  was  convicted  of  murder, 
and  appeals.    Affirmed. 

Terrell  ft  Dashlell,  of  Silver  City,  N.  M., 
and  M.  Scarbrough,  Purser  &  Peden,  and  L. 
A.  Dale,  all  of  El  Paso,  for  appellant 

Leigh  Clark,  Dlst  Atty.,.E.  B.  Elfers,  Asst 
Dist  Atty.,  Moore  ft  Harris,  and  Jackson, 
Isaacks  ft  Lesslng,  all  of  El  Paso,  and  E.  B. 
Hendricks,  Asst.  Atty.  Oen.,  for  the  State. 


MORROW,  J,  [1]  This  conviction  is  for 
murder.  Appellant,  Felix  R.  Jones,  T.  J. 
Coggln,  and  Millard  Ooggln  were  jointly 
indicted  for  the  murder  of  Tom  Lyons.  A 
severance  was  ordered  on  application,  and 
the  order  of  separate  trials  of  each  of  the  In- 
dictees was  made,  whereby  the  trial  of  T.  J. 
Coggln  was  to  be  had  first,  that  of  Millard 
OojTjErin  second,  and  that  of  appellant  Jones 
thereafter.  The  application  for  severance 
was  upon  the  ground  that  it  was  believed 
that  there  was  not  evidence  sufficient  to  con- 
vict either  of  the  Coggins,  and  that  their 
testimony  would  be  material  to  the  appellant. 
When  Thomas  Coggln's  case  was  called  for 
trial  it  was  dismissed  by  the  court  upon  the 
application  of  the  prosecuting  attorney,  Cog- 
gin  objecting  and  demanding  a  trial,  and 
when  the  case  of  Millard  Coggln  was  reached 
a  like  proceeding  look  place.  Each  of  the 
Coggins  was  successively  put  upon  the  stand 
as  witnesses  for  the  defendant,  and  each  of 
them  declined  to  give  testimony  upon  the 
ground  that  they  anticipated  a  renewal  of 
the  prosecution  against  them,  and  that  any 
evidence  given  in  behalf  of  the  appellant 
might  be  used  against  them  in  a  trial  of  their 
own  cases,  and  the  court,  recognizing  their 
right  under  the  Constitution  to  refuse  to  give 
evidence  which  might  incriminate  them,  per- 
mitted them  to  be  excused  from  testifying 
over  the  appellant's  objection,  he  insisting 
that  the  state  had  no  right  to  dismiss  the  in- 
dictments against  them  unless  that  at  the 
same  time  they  were  granted  immunity  from 
further  prosecution  for  the  homicide,  so  that 
there  would  be  no  impediment  to  the  court 
requiring  them  to  testi^F  in  appellant's  case. 
The  refusal  of  the  court  to  accede  to  this 
proposal,  which  was  urged  in  an  application 
to  postpone,  is  made  the  basis  of  complaint 
by  a  proper  bill  of  exceptions.  The  question 
is  one  upon  which  the  decisions  of  this  court 
are  not  in  harmony.  In  Brown  v.  State,  42 
Tex.  Or.  R.  176,  58  S.  W,  131,  the  correctness 
of  appellant's  contention  was  by  a  divided 
court  denied.  In  that  case  the  witness 
against  whom  the  prosecution  was  dismissed 
testified  in  behalf  of  the  accused,  but  the 
appellant  therein  complained  that  immunity 
was  not  given  to  the  end  that  he  might  have 
had  the  testimony  of  the  witness  unaffected 
by  the  suspicion  and  the  danger  of  subse- 
quent prosecution.  In  Manor's  Case,  45  Tex. 
Cr.  B.  370,  77  S.  W.  786,  the  joint  Indictee 
after  the  dismissal  was  immediately  rear- 
rested upon  (complaint  charging  him  with  the 
same  offense,  the  complaint  having  been  pre- 
pared before  the  dismissal  was  entered.  The 
witness  refused  to  testify,  and  the  court  held 
that  the  proceeding  disclosed  reversible  er- 
ror. To  substantially  the  same  effect  is  the 
ruling  in  Smith  v.  State,  55  Tex.  Or.  K.  326, 
16  S.  W.  572.  In  that  case  and  the  Manor 
Case  the  court,  Judging  frdtai  expressions 
therein,  was  controlled  by  the  view  that  the 


4&s»Por  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 

Digitized  by  LjOOQIC 


324 


214  SOUTHWESTERN  REPORTER 


(Tex. 


dismissals  were  not  made  in  good  faith,  and 
that  by  immediately  following  them  with 
complaints  there  was  displayed  an  attempt 
to  evade  the  statute  on  the  subject  of  sever- 
ance, which  the  court  was  unwilling  to  sanc- 
tion. In  the  Puryear  Case,  50  Tex.  Or.  R, 
154,  98  S.  W.  258,  the  court  held  that  the 
dismissal  of  the  indictment  against  the  co- 
defendant  was  ineffectual  to  defeat  the 
severance  unless  the  dismissal  was  accom- 
panied with  Immunity,  the  court  expressly 
overruling  the  former  decision  in  Brown  v. 
State,  42  Tex,  Cr.  a  176,  58  S.  W.  131.  In 
Puryear's  Case  the  witness  did  not  testifqy, 
though  he  was  tendered  to  the  appellant  by 
the  state;  appellant  declining  to  use  him  be- 
cause of  the  failure  of  the  state  to  grant  him 
immunity.  In  Hobbs*  Case,  53  Tex.  Cr.  R. 
74, 112  S.  W.  308,  the  Puryear  Case  was  over- 
ruled, and  the  Brown  Case  reaffirmed.  In 
that  case  the  parties  against  whom  the  pros- 
ecution was  dismissed  were  not  called  as 
witnesses  by  either  the  state  or  the  defend- 
ant The  case  of  Hobbs  v.  State,  supra,  has 
been  followed  in  Johnson  v.  State,  197  S.  W. 
990,  and  Streight  v.  State,  62  Tex.  Cr,  R.  453, 
138  S.  W.  742.  In  Johnson's  Case  the  witness 
was  not  used  by  either  party,  and  no  effort 
was  made  to  use  him  by  the  defendant 

Article  791  (Code  Or.  Proc.)  Vernon's  Grim. 
Stats,  vol.  2,  p.  721,  is  as  follows: 

"Persons  charged  as  principals,  accomplices 
or  accessories,  whether  in  the  same  indict- 
ment or  different  indictments,  cannot  be  intro- 
duced as  witnesses  for  one  another,  but  they 
may  claim  a  severance;  and,  if  any  one  or 
more  be  acquitted,  or  the  prosecution  against 
them  be  dismissed,  they  may  testify  in  behalf 
of  the  others.*' 

This  statute,  in  the  opinion  of  the  writer, 
declares  the  law  applicable  to  the  matter  be- 
fore us  in  terms  quite  definite.  It  furnishes  a 
rule  of  evidence  under  which  persons  charg- 
ed as  principals  are  hot  competent  witnesses 
for  each  other,  and  it  defines  the  means 
whereby  the  competency  may  be  restored.  It 
is  not  the  fact  that  they  may  have  acted  to- 
gether as  principals  in  the  conunission  of  an 
offense  that  disqualifies  them,  but  it  is  the 
fact  that  they  are  charged  with  the  commis- 
sion of  the  same  offense.  It  is  the  charge 
which  disqualifies  them,  and  in  the  language 
of  the  statute  the  dismissal  of  the  charge 
will  remove  the  disqualification.  So  the  ac- 
quittal will  remove  it.  When  an  order  of 
severance  is  made  the  state  has  -the  option  to 
proceed  with  the  trial  of  the  one  first  in  or- 
der. If  he  is  convicted,  he  is  not  a  compe- 
tent witness  for  his  codefendant.  If  he  is 
acquitted,  he  becomes  a  competent  witness, 
because  the  charge  against  him  is  removed 
by  the  acquittal.  The  state  by  exercising  its 
option  to  dismiss  the  prosecution  removes  it 
and  thereby  destroys  the  disqualification  of 
the  witness.  When  the  prosecution  is  dis- 
missed, the  status  of  the  witness  is  the  same 


as  though  he  had  never  been  charged  with 
the  offense.  If  he  had  been  put  upon  the 
witness  stand  before  he  was  charged  he 
could,  if  conscious  of  guilt  or  if  he  felt  that 
there  was  suspicion  against  him,  and  that  his 
testimony  might  be  used  to  Incriminate  him, 
refuse  to  testify.  There  is  nothing  In  the 
terms  of  the  statute  which  destroys  his  privi- 
lege to  refuse  to  testify  upon  dismissal  after 
iindlctment;  and  <1iothing  that  we  discern 
which  imposes  upon  the  state  the  obligation 
to  grant  him  immunity  as  a  condition  pre- 
cedent to  dismissing  the  case.  Underbill  on 
E5v.  §  70. 

Article  37,  C.  O.  P.,  establishes  the  right 
of  the  prosecuting  officers  to  dismiss,  with 
the  consent  of  the  court  and  we  find  nothing 
in  any  other  provision  of  the  statute  which 
modifies  the  terms  upon  which  the  dismissal 
may  be  entered  defined  in  the  article  men- 
tioned. 

Article  727,  0.  C.  P.,  does  not  In  the  opin- 
ion of  the  w^ter,  change  the  rule  of  evidence 
with  reference  to  the  competency  of  wit- 
nesses, which  rule  is  declared  in  article  791, 
supra,  but  furnishes  a  method  of  procedure 
by  which,  when  there  are  several  charged 
with  the  same  offense  by  separate  Indict- 
ments, find  a  severance  is  sought,  the  order 
of  trial  may  be  fixed.  See  Clark  t.  State,  81 
Tex.  Cr.  R.  157,  194  S.  W.  157,  and  Hobbs 
V.  State,  53  Tex.  Cr.  R.  75,  112  S.  W.  308. 

Our  opinion  is  that,  when  the  prosecuting 
attorney,  with  the  consent  of  the  court, 
dismissed  the  indictment  against  the  appel- 
lant's codefendants,  there  being  nothing  to 
establish  bad  faith  in  the  proceeding,  they 
pursued  a  course  expressly  authorized  by 
the*  statutes  of  the  state,  and  pursued  a 
method  prescribed  thereby  for  restoring  the 
competency  of  the  Coggins  as  witnesses  for 
the  appell^t  which  competency  had  been 
impaired  ufrder  the  terms  of  the  same  statute 
when  they  were  indicted.  . 

[2]  There  are  hUls  relating  to  the  special 
venire.  The  file  mark  and  seal  were  left  off 
the  venire  list,  and  with  the  court's  permis- 
sion the  omission  was  supplied,  and  in  the 
absence  of  evidence  to  the  contrary  we  as- 
sume that  the  amendment  was  properly  per- 
mitted. Washington  v.  State,  8  Tex.  App. 
377;  Rodriguez  v.  State,  23  Tex.  App.  603, 
5  S.  W.  255. 

The  return  showed  service  on  201  venire- 
men ;  123  of  these  were  served  by  notice  over 
telephone,  78  by  written  notice,  30  not  serv- 
ed because  names  not  found  in  directory,  S 
dead,  5  in  the  army,  36  out  of  the  city,  and 
224  moved  and  not  found  after  diligent 
search,  followed  by  the  general  statement 
that— 

"Diligent  search  and  inquiry  to  find  and  sum- 
mon each  of  the  veniremen  herein  returned  un- 
served; has  consulted  the  city  directory,  and 
persons  who  might  know  concerning  the  absent 
veniremen,  but  has  been  unable  to  find  out 
further  than  above  stated." 
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[3]  No  evidence  was  introduced  to  dis- 
prove tbe  correctness  of  the  statement  made, 
or  to  show  that  any  of  the  unserved  venire- 
men could  have  been  found.  The  court 
knows  Judicially  that  El  Paso,  the  place  of 
the  trial,  is  a  l^rge  dty  situated  on  the  bor- 
der of  the  state;  that  veniremen  are  not 
listed  by  jury  commissioners,  but  are  listed 
by  drawing  from  a  wheel  the  names  of  tax- 
payers (see  article  660,  Code  Cr.  Proc.  1911), 
and  in  the  course  of  the  matter  the  Judge 
stated  that  the  proportion  of  jurors  present 
was  not  unusual  under  existing  conditions, 
which  we  infer  related  to  the  fact  that  the 
war  affected  the  situation. 

[4]  In  the  motion  It  Is  stated  that,  "Out  of 
the  500  persons  named  In  the  venire  list  only 
200  men  were  summoned,  and  approximately 
100  have  been  excused  for  good  cause,"  leav- 
ing only  approximately  100  men  from  whom 
to  select  the  Jury,  from  which  we  Judge  (and 
we  find  nothing  in  the  record  to  the  contrary) 
that  the  veniremen  who  were  summoned  ap- 
peared, and  either  excused  for  good  cause, 
or  were  passed  on  in  selecting  the  Jury.  We 
do  not  regard  the  facts  disclosed  as  showing 
a  want  of  diligence  Justifying  the  quashal 
of  the  writ  on  tbat  ground.  Taylor  v.  State, 
14  Tex.  App.  351;  Parker  v.  State,  33  Tex. 
CSr.  R,  111,  21  S.  W.  604,  25  S.  W.  967 ;  Mar- 
tin V.  State,  38  Tex.  Cr.  R,  462,  43  S.  W.  352; 
Rodriguez  v.  State,  23  Tex.  App.  506,  5  S. 
W.  255;  Lewis  v.  State,  15  Tex.  App.  647; 
Hall  V.  State.  28  Tex.  App.  146,  12  S.  W.  739 ; 
Keets  V.  State,  76  Tex.  Cr.  R.  384,  175  S.  W. 
149. 

[6,  6]  In  the  absence  of  proof  of  lack  of 
sufficient  diligence,  the  rule  is  stated  that 
to  require  the  court  to  quash  the  venire  on 
account  of  nonservlce  on  a  part  of  the  list, 
the  accused  must  be  able  to  show  that  the 
number  of  jurors  available  under  the  venire 
was  insufficient  to  enable  him  to  obtain  an 
impartial  Jury.  Charles  v.  State,  13  Tex. 
App.  664;  Parker  v.  State,  33  Tex.  Cr.  R.  Ill, 
21  S.  W.  604,  25  S.  W.  967.  In  Chandler's 
Case,  60  Tex.  Cr.  R.  329,  131  S.  W.  598, 
there  Is  intimation  that  the  facts  there  would 
have  Justified  the  quashing  of  the  list.  That 
was  an  extreme  Instance  as  it  was  neces- 
sary to  select  the  Jury  from  talesmen. 
"Where  a  venireman  appears,  though  irregu- 
larly summoned,  or  in  fact  not  summoned  at 
all,  the  irregularity  or  omission  will  be  deem- 
ed immaterial,  since  his  attendance,  which 
is  all  that  the  service  of  process  would  ef- 
fect and  which  Is  its  object,  has  been  at- 
tained.*' 12  Am.  &  Eng.  Ency.  of  Plead. 
&  Prac.  p.  343,  and  cases  in  note.  Tlie 
absence  of  veniremen  irregularly  sum- 
moned might  Infringe  the  rights  of  an  ac- 
cused (Clay  V.  State,  40  Tex.  Cr.  R.  503,  51  S. 
W.  370).  but  where,  as  in  this  case,  they  obey 
the  irregular  process,  they  are  available  to 
the  same  degree  that  would  have  been  the 
case  had  they  been  regularly  sununoned. 
It  appearing  that  the  Jurors  summoned  re- 


sponded, and  that  after  eliminating  those 
IMToperly  excused  for  good  cause,  there  re- 
mained about  100  veniremen,  and  that  in 
selecting  the  Jury  the  appellant  did  not  ex- 
haust his  peremptory  challenges,  and  no  ob- 
jectionable Juror  having  been  forced  upon 
him,  there  was  no  error  in  overruling  the 
motion.  Franklin  v.  State,  34  Tex.  Cr.  R. 
625,  31  S.  W.  643 ;  Williams  v.  State,  29  Tex. 
App.  89,  14  S.  W.  888. 

After  the  motion  to  quash  the  venire  was 
overruled,  appellant  requested  the  court  to 
direct  the  sheriff  to  use  due  diligence  to 
bring  into  court  every  possible  venireman, 
and  to  postpone  the  case  until  he  had  done 
so.  The  court  refused  to  postpone,  but  di- 
rected the  sheriff  to  bring  in  all  of  the  list 
of  men  he  could  find,  and  proceeded  with  the 
selection  of  the  Jury,  and  after  the  list  of 
men  served  by  telephone  was  exhausted,  the 
court  asked  counsel  for  appellant  if  the  part 
of  his  motion  to  quash  which  related  to  the 
Jurors  who  had  been  summoned  by  written 
notices  would  be  waived,  and  after  receiving 
the  reply  that  the  original  motion  to  quash 
the  venire  in  its  entirety  was  insisted  on,  the 
court  sustained  the  motion  so  far  as  it  con- 
cerned the  Jurors  present  at  that  time  in  re- 
sponse to  written  notices.  The  sheriff  then 
resummoned  these  men,  making  a  supple- 
mental return  showing  such  service,  and  a 
Qopy  of  the  list  thus  resummoned  was  serv- 
ed on  the  appellant.  He  objected  to  them  on 
the  theory  that  it  was  a  new  list  summoned 
after  the  trial  began. 

[7,  8]  The  appellantr  having  requested  the 
court  to  direct  the  sheriff  to  continue  his 
efforts  to  summon  the  men  designated  on  the 
panel  who  had  not  been  served,  cannot,  we 
think,  Justly  complain  of  the  service  by  the 
sheriff  of  all  men  found  on  the  list,  includ- 
ing those  taken  from  the  list  of  summoned 
Jurors  in  response  to  appellant's  motion  to 
quash  on  the  ground  that  they  were  irregu- 
larly served.  The  court,  however,  in  om- 
opinion,  was  not  required  to  sustain  the  mo- 
tion of  appellant  relating  to  Jurors  who 
were  irregularly  served  but  present  in  court 
in  obedience  to  the  venire  writ.  This  being 
true,  the  men  who  were  upon  the  subsequent 
list  complained  of  were  available  to  appel- 
lant at  the  beginning  of  tbe  trial  and  on  his 
original  list  of  served  Jurors.  This  is  not  a 
case  of  failure  of  the  court  to  bring  in  an 
absent  Juror  who  had  been  served,  or  to  de- 
lay, awaiting  an  attachment  for  one  as  in 
Osborne's  Case,  23  Tex.  App.  431,  5  S.  W. 
251. 

Tom  Lyons  was  a  citizen  of  New  Mexico, 
a  large  land  and  cattle  owner,  residing  near 
Silver  City.  lie  left  his  home  on  the  morn- 
ing of  the  17th  of  May  and  arrived  at  El 
Paso  about  10  o'clock  the  same  night.  There 
is  evidence  that  he  was  met  at  the  depot  on 
his  arrival  by  the  appellant,  who  told  Lyons 
that  he  was  looking  for  him,  that  he  had  his^ 
car  and  would  drive  him  up;  that  Lyons  and 
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appellant  got  In  the  car,  in  which  there  was 
another  person,  the  driver.  On  the  follow- 
ing morning  about  il  o'clock  Lyons'  dead 
body  was  found  in  a  ravine  near  the  dty  of 
Ei  Paso,  but  outside  the  dty  limits.  Near 
the  body  his  grip  was  found;  also  a  small 
'  box  with  sand  in  it,  which  was  bloody.  The 
road  ran  near  the  ravine,  and  there  were 
automobile  tracks  and  some  drops  of  blood  in 
the  road.  Some  distance  from  the  body  there 
was  found  a  bar  of  iron  on  which  there  was 
blood  and  hair.  There  was  a  wound  on  the 
back  of  the  bead,  one  across  the  nose,  and 
one  across  the  ears.  There  were  also  gray 
hairs  upon  the  box.  Lyons  was  an  aged 
man;  his  hair  was  gray.  He  had  some  $65  on 
his  person  when  he  left  his  home,  and  on 
his  body  only  one  small  coin  was  found.  Al- 
together, there  were  some  15  wounds  on  the 
body  about  the  head.  The  skull  was  frac- 
tured; the  knuckles  were  skinned  and  the 
wrists  were  bruised  as  though  held  tight 
and  tied. 

Appellant  resided  in  Ft.  Worth,  Tex. 
There  was  evidence  that  he  had  been  at  the 
home  of  deceased  on  two  occasions,  a  few 
days  before  the  death  of  Lyons,  and  was  ne- 
gotiating with  him  for  the  purchase  of  cat- 
tle; that  he  represented  his  name  as  Brown, 
and  his  resident  Ardmore,  Okl.  He  had 
stopped  at  a  hotel  in  El  Paso,  and  fronf  that 
city  on  the  day  of  the  horaidde  there  was 
evidence  that  he  had  telephoned  to  the  de- 
ceased, making  an  appointment  with  him  to 
come  to  El  Paso  and  close  a  cattle  deal. 

The  state  Introduced  a  witness,  who  tes- 
tified that,  on  an  occasion  two  or  three  days 
after  the  death  of  Lyons,  by  appointment  he 
met  the  appellant  at  Colorado  Oity,  Tex., 
and  appellant  there  told  the  witness  that  he 
had  killed  Lyons:  that  be  met  him  in  an  au- 
tomobile at  a  depot  and  made  a  pretext  to 
stop  the  car  at  a  dark  street,  hit  him  over  the 
head  with  a  hammer,  and  t>eat  him  over  the 
head  with  a  piece  of  iron,  carried  him  to  the 
edge  of  town,  and  threw  him  out;  that  he 
used  a  box  with  dirt  in  it  to  keep  the  blood 
off  of  the  automobile,  and  the  witness  said 
appellant  exhibited  to  him  $565.35,  stating 
that  he  got  the  $500  from  Tom  Coggin  and 
the  other  amount  from  deceased  after  he 
killed  him;  that  he  was  to  get  $2,000  for  the 
Job;  that  Coggin  had  paid  him  $500,  and 
that  he  told  witness  he  wanted  him  to  collect 
the  balance. 

The  appellant  was  arrested  at  Beaumont, 
Tex.,  and  from  his  person  the  sheriff  who 
arrested  him  took  a  notebook  containing 
some  memoranda  as  follows:  *'Glen  Rosa, 
N.  M.  16  miles  to  T.  J.  Coggin's  ranch." 
"Mr.  Coggin,  2715  Montana  Street,  El  Paso.** 
Also  partially  erased,  the  following:  "2202 
Garage." 

White,  a  witness  for  the  state,  testified 
that  late  in  the  evening  of  the  17th  of  May 
lie  rented  a  Buick  automobile  to  Millard 
Coggin ;  that  the  automobile  was  returned  by 


Millard  Coggin  on  the  19th  of  May  and  driv- 
en by  him  on  the  wash  rack.  The  rug  bad 
been  cut  out,  except  strips  under  the  foot' 
rests.  Coggin  paid  for  the  use  of  the  car, 
Dr.  Waite,  an  expert  chemist,  testified  tbat 
he  made  an  examination  of'  the  automobile 
mentioned,  and  found  spots  and  hair  upon 
it,  and  that  the  spots  were  human  blood; 
that  he  also  made  tests  of  the  stains  on  tbe 
box  and  iron  bar  found  near  the  body  of 
deceased  with  the  same  result;  that  he  klso 
made  an  examination  of  the  hair  on  tbese 
artlclesf  and  in  comparison  with  that  foand 
upon  the  automobile;  tliat  they  were  of  tbe 
same  appearance  and  same  measurement; 
that  they  were  .mostly  white,  with  a  te^w 
dark  hairs  mixed  in;  that  he  could  not  say 
whether  there  were  any  dark  hairs  on  tbe 
curtains  of  the  automobile,  but  there  were 
in  the  box.  There  was  evidence  that  on 
the  day  after  the  homicide  appellant  was 
seen  in  an  automobile  some  50  miles  from 
El  Paso  in  company  with  Millard  Coggin. 

[9]  Objection  was  made  to  the  introduc- 
tion in  evidence  of  the  memoranda  from  tbe 
notebook  referred  to,  upon  the  ground  tbat 
its  introduction  was  in  violation  of  the  con- 
stitutional guaranty  against  requiring  one  ac- 
cused of  crime  to  give  evidence  againftt  him- 
self. We  have  been  referred  to  no  authori- 
ties supporting  the  proposition,  nor  have  we 
found  such.  Numerous  instances,  in  whldi 
on  the  arrest  of  one  accused  of  crime  there 
having  been  taken  from  his  possession  ar- 
ticles pointing  to  his  guilt,  and  proof  of  that 
fact  admitted  in  evidence,  are  found  in  tbe 
reports.  For  example,  proof  of  the  fact  tbat 
there  was  found  property  recently  stolen 
In  possession  of  the  accused  person.  And 
instances  in  which  the  same  rule  has  been 
applied  to  documents  are  not  wanting.  He 
was  not  required  to  '*produce"  the  memo- 
randum book,  nor  to  "give  evidence"  of  Its 
contents.  It  was  found  in  his  possession  in 
a  lawful  search  of  his  person  or  his  baggage. 
Starchman  v.  State,  62  Ark.  540,  36  S.  W. 
940;  State  v.  Griswold,  67  Conn.  306.  34  Atl. 
1047,  33  I..  R.  A.  227;  Williams  v.  State,  100 
Ga.  518,  28  S.  E.  624,  39  L.  R.  A.  269;  Sie- 
bert  V.  People,  143  III.  582,  32  N.  B.  431; 
State  V.  Pomeroy,  130  Mo.  498,  32  S.  W. 
1004;  Gindrat  v.  People,  188  III.  107,  27  N. 
E.  1085;  State  v.  Arkinson,  40  S.  C.  372,  18 
S.  E.  1021,  42  Am.  St.  Rep.  877;  State  ▼. 
Van  Tassel,  108  Iowa,  15,  72  N.  W.  497 ;  State 
V.  Davis,  108  Mo.  668,  18  S.  W.  894,  32  Am. 
St  Rep.  640.  In  Renfro  v.  State,  42  Tex. 
Cr.  R.  393,  56  S.  W.  1013,  a  communication 
in  writing,  written  by  the  accused  and  in- 
tended for  delivery  to  his  attorney,  found 
in  his  possession,  was  held  not  privileged. 

[10]  The  evidence,  showing  that  the  auto- 
mobile was  hired  by  Coggin,  was  in  posses- 
sion of  and  returned  by  him,  its  condition 
when  returned,  the  fact  that  it  had  human 
blood  and  hair  on  it  similar  to  that  found 
on  the  box  and  iron  bar  that  were  found 
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near  the  body  of  deceased,  was  objected  to 
on  the  ground  that  It  was  hearsay. 

The  theory  advanced  by  the  state  that  the 
homicide  was  the  consummation  of  a  con- 
spiracy to  which  the  appellant  and  Ooggin 
were  parties  was  supported  by  the  appel- 
lant's confession,  testified  to  by  the  witness 
Clark  and  by  various  circumstances,  some 
of  which  have  been  mentioned.  The  issue 
of  conspirators  being  raised  by  the  evidence, 
the  acts  of  the  coconspirators  in  further- 
ance of  the  common  design,  or  in  which  they 
are  found  in  possession  of  the  Instruments 
used  in  committing  the  crime,  are  admissible 
agaiBst  the  accused  on  trial,  though  he  was 
not  present  at  the  time  the  acts  were  done, 
and  this  rule  applies  to  circumstantial  evi- 
dence as  well  as  to  direct  evidence.  There 
being  direct  evidence  that  appellant  killed 
deceased  and  robbed  him,  and  that  he  was 
hired  to  do  so  by  Ck>ggin;  that  he  induced  the 
deceased  to  come  to  £1  Paso  on  the  occasion 
of  his  death;  that  he  met  him  at  the  train 
and  induced  him  to  enter  the  automobile, 
which  was  under  the  control  of  appellant 
and  his  companion — ^it  would  have  been  com- 
patible with  the  rules  of  evidence  to  support 
its  theory  that  the  appellant  and  Coggin 
were  coconspirators  in  the  crime  by  the 
declaration  of  Coggin  during  the  conspiracy 
or  after  the  conspiracy  while  he  was  in  pos- 
session of  the  automobile,  provided  his  dec- 
laration connected  the  automobile  with  the 
homicide;  and  it  was  likewise  permissible 
to  adduce  circumstances  from  whidi  the 
.  jury  might  legitimately  draw  the  conclu- 
sion that  appellant's  companion  in  the  au- 
tomobile was  one  of  the  Cogglns;  that  the 
automobile  was  obtained  in  pursuance  of  the 
conspiracy,  that  it  was  used  in  committing 
the  mui^er,  and  that  it  was  returned  by  Cog- 
gin bearing  the  marks  of  the  crime.  Taylor 
V.  State,  3  Tex.  App.  169;  O'Neal  v.  State,  14 
Tex.  App.  582,  and  other  cases  listed  in 
Branch's  An.  P.  C.  J  6»4;  and  Pierson  v. 
State,  18  Tex.  App.  561,  and  other  cases  list- 
ed In  the  third  subdivision  of  section  6G5, 
Branch's  An.  P.  C;  Wharton's  Crim.  Bv.  vol. 
2  (10th  Ed.)  {§  917,  919;  UnderhlU  on  Crim. 
Ev.   i  492. 

[It]  The  state  introduced  a  handwriting 
expert  to  compare  the  handwriting  in  certain 
documents  which  were  used  in  evidence. 
The  appellant  made  a  motion  to  be  allowed 
the  privilege  of  Inspecting  the  documents, 
and  the  action  of  the  court  in  overruling  it 
made  the  subject  of  complaint  Qualifying 
the  bill,  the  court  states  that  all  of  the  docu- 
ments had  been  used  in  evidence  at  the  ex- 
amining trial,  that  opportunity  to  Inspect 
them  was  tendered  appellant's  counsel  at 
the  time  the  motion  was  made,  and  the  un- 
derstanding was  had  that  the  witness  would 
be  held  to  the  conclusion  of  the  trial,  and 
that  the  trial  continued  in  progress  for  near- 
ly a  week  thereafter,  and  no  further  demand 
was  made  and  no  experts  introduced  to  con- 


tradict. As  4]ualifled,  the  bill  dlscloges  no 
error,  though  generally,  an  inspection  of  such 
documents,  when  demanded,  should  be  af- 
forded. Green  y.  State,  63  Tex.  Cr.  R.  490, 
110  S.  W.  920,  22  L.  B.  A.  (N.  S.)  706. 

[12]  Counsel  for  the  state,  in  argument 
said: 

"I. don't  know  what  took  place  in  that  auto- 
mobile. Men  who  commit  those  crimes  don't 
talk;  but  one  of  the  men  that  was  in  that 
automobile  is  dead." 

This  is  claimed  to  be  a  comment  upon  the 
failure  of  the  appellant  to  testify,  inhibited 
by  article  790,  C.  O.  P.  The  court  in  quali- 
fying the  bill  says  that  the  language  used 
was  in  connection  with  the  argument  with 
reference  to  the  bruises  on  the  wrists  of  de- 
ceased, counsel  stating  that  he  did  not  know 
whether  they  were  caused  by  tying  the 
wrists  or  tightly  holding  them.  There  was 
testimony  that  there  were  three  men  In  the 
automobile  at  the  time  it  left  the  depot,  de- 
ceased and  two  others.  A  theory  deducible 
from  the  evidence  is  that  one  of  the  others 
was  Coggin  and  one  of  them  appellant.  The 
Cogglns  were  introduced  as  witnesses  for 
the  appellant,  but  refused  to  give  further 
testimony  than  to  state  their  names,  resi- 
dences, and  the  fact  that  they  were  indicted 
for  the  same  offense.  Appellant  also  in- 
troduced in  evidence  the-  dismissal  of  the 
prosecution  against  them. 

[13]  Touching  the  argument  which  it  is 
contended  constitutes  an  implied  reference 
to  the  failure  of  the  accused  to  testify,  the 
rule  which  appears  to  have  been  established 
is  that  the  implication  must  be  a  necessary 
one,  and  where,  as  in  this  case,  there  is  evi- 
dence or  an  absence  of  evidence  other  than 
the  testimony  of  the  accused  to  which  the 
remarks  may  have  reasonably  been  applied 
by  the  Jury,  the  remark  is  not  reversible 
error.  Wooten  v.  State,  50  Tex.  Or.  R.  161, 
94  S.  W.  1060;  Pullen  v.  State,  70  Tex.  Or. 
R.  156,  156  S.  W.  935;  Taylor  v.  State,  76 
Tex.  Cr.  R.  642.  177  S.  W.  82;  Ethridge  v. 
State,  74  Tex.  Cr.  R.  635,  169  S.  W.  1152. 

Looking  to  the  remarks  of  counsel  in  its 
application  to  the  record,  it  appears  that 
there  was  evidence  that  there  were  two  men 
in  the  automobile  other  than  the  deceased. 
The  state  contended  that  one  of  them  was 
Coggin.  He  had  been  introduced  as  a  wit- 
ness, but  had  given  no  testimony  upon  the 
subject  of  the  occurrences  in  the  car.  There 
were  introduced  in  evidence  no  admissions 
from  him  that  he  was  in  the  car  or  had  part 
in  the  homicide.  He  had  not  talked  either 
upon  the  stand  or  elsewhere  so  far  as  the 
record  shows.  The  appellant,  on  the  con- 
trary, while  he  did  not  testify  as  a  witness, 
had,  according  to  the  record,  talked  to  the 
witness  Clark,  and  in  talking  to  him  had 
admitted  his  presence  in  the  automobile  in 
which  the  deceased  was  killed  and  his  pap- 
ticipatlon  in  the  homidde.    The  state  was 
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contending  that,  while  Clark's  testimony 
was  controverted,  his  statement  that  the 
appellant  talked  to  him  about  the  homicide 
was  true.  The  contention  of  the  state  that 
the  appellant  did  talk  to  Clark  was  the  cen- 
tral fact  in  the  state's  case.  If  the  jury  in- 
terpreted the  remark  of  counsel  complained 
of  as  applicable  to  the  appellant,  such  appli- 
cation would  have  been  in  conflict  with  the 
theory  of  the  state  as  to  the  truth  of  Clark's 
evidence.  Tliis,  it  appears,  would  have  been 
an  unnatural  application  of  it.  On  the  con- 
trary, its  application  to  Coggin,  who  the 
state  contended  was  in  the  car  and  whose 
silence  both  in  and  out  of  court  was  conspic- 
uous, would  have  been  in  conflict  with  no 
theory  of  the  state,  and  would  not  have  been 
an  unnatural  or  unreasonable  application  of 
the  remarks. 

It  appears  from  a  bill  of  exception  that 
the  deceased  owned  large  Irrigated  farms 
situated  on  or  near  the  GUa  river,  and  that 
while  the  witness  Helland  was  on  the  stand 
questions  were  directed  to  him,  seeking  to 
elicit  facts  with  reference  to  that  river  and 
what  portion  of  the  water  thereof  was  used 
upon  the  farms  of  deceased.  The  bill  fails  to 
disclose  the  relevancy  of  the  answers  sought, 
and  we  are  unable  to  discover  the  relation 
of  this  testimony  to  the  case. 

Finding  no  errors  Justifying  reversal,  the 
judgment  of  the  lower  court  is  afl^rmed* 

On  Motion  for  Rehearing. 

Counsel  for  appellant  have  filed  a  motion 
for  rehearing,  exhibiting  commendable  zeal, 
great  research,  and  uncommon  ability.  It 
is  insisted  that  the  refusal  of  the  court  to 
be  guided  by  the  rule  announced  in  Puryear 
V.  State,  50  Tex.  Cr.  R  454,  98  S.  W.  258, 
was  error  which  should  be  corrected.  The 
rule  contended  for  by  the  appellant  Is  that, 
the  grand  jury  having  indicted  Tom  Coffgin 
and  Millard  Coggin  for  the  murder  of  Tom 
Lyons  In  the  same  indictment  under  which 
appellant  was  tried,  and  a  severance  having 
been  had,  and  the  order  of  trial  fixed,  where- 
by the  case  of  each  of  the  Cogglns  was  set 
in  advance  of  that  of  appellant,  the  state 
was  powerless  to  try  the  appellant  until  after 
each  of  the  Cogglns  had  been  either  tried, 
or  upon  their  dismissal  tliey  had  been  given 
immunity  from  further  prosecution  for  the 
same  offense.  The  views  of  the  court  at 
various  periods  of  its  history  as  reflected  by 
the  decisions  are  referred  to  in  the  original 
opinion. 

In  deciding  the  Puryear  Case,  supra,  that 
of  Brown  v.  State,  42  Tex.  Cr.  R.  176,  68  S. 
W.  131,  was  in  direct  conflict,  and  was  ex- 
pressly overruled.  In  Hobbs  v.  State,  53 
Tex.  Cr.  R.  74,  112  S.  W.  308,  the  court  said : 

"Appellant  claims  that  these  proceedings  were 
directly  in  the  face  of  the  holding  in  the  case  of 
Puryear  v.  State,  50  Tex.  Cr.  R.  454  [98  S.  W. 
258].  To  this  contention  we  accede,  and  if  the 
rule  adopted  in  the  Puryear  Case  should  prevail 


we  would  not  hesitate  to  reverse  the  case  for  the 
error  here  assigned.  We  do  not  believe,  how- 
ever, that  the  Puryear  Case  should  be  followed. 
We  think  the  reasoning  in  that  case  is  fallacious 
and  unsound,  the  conclusion  reached  unsafe,  and 
the  result  wholly  mischievous.  It  is  directly  in 
the  teeth  of  the  decision  of  this  court  in  the 
case  of  Brown  v.  State,  42  Tex.  Cr.  R.  176  [58 
S.  W.  131].  It  is,  as  we  believe,  at  variance 
with  the  letter  and  spirit  of  our  Code  of  Crimi- 
nal Procedure.  •  •  •  We  think  that  the  Pur- 
year Case  is  not  supported  by  the  intent  and 
true  meaning  of  our  statutes.  It  is  against  the 
early  decisions  of  the  court.  It  is  illogical  in 
its  reasoning,  and  it  is  evil,  and  only  evil,  in 
its  results.  So  believing,  we  overrule  the  Pur- 
year Case,  and  uphold  and  commend  the  action 
of  the  trial  court  in  the  matter  complained  of." 

In  Manor  v.  State,  45  Tex.  Or.  R.  372,  77 
S.  W.  786,  the  reversal  took  place,  as  we 
understand  the  opinion,  because,  in  the  rea- 
sons given  by  the  prosecuting  attorney  in  his 
motion  to  dtsmtsa  the  case  against  the  co- 
indictee,  it  was  made  to  appear  that  the 
case  was  not  dismissed  for  any  reason  which 
the  statute  recognized  as  a  legal  one,  and  dis- 
closed an  intent  upon  the  part  of  the  prose- 
cution to  subvert  the  severance  statute  and 
wrongfully  derive  the  accused  of  the  benefit 
of  its  provisions.  That  case  and  the  Smith 
Case,  55  Tex.  Cr.  R.  327,  116  S.  W.  572,  en- 
force a  sound  principle,  viz.  that  the  prosecu- 
tion cannot  deprive  one  accused  of  crime  of 
his  legal  rights  by  fraud  and  circumlocution, 
and  that  when  an  attempt  is  made  to  do  so, 
and  the  facts  are  properly  brought  before 
this  court  for  review,  such  proceeding  will 
not  receive  its  sanction.  But  in  the  absence 
of  such  a  showing  this  court  will  not,  and 
is  not  authorized  to,  presume  other  than  good 
faith  in  the  action  of  the  trial  court  and 
the  prosecuting  officers.  The  statute  (article 
729,  C.  C.  P.)  having  direct  reference  to  the 
question  of  severance,  says : 

"The  attorney  representing  the  state  may, 
at  any  time,  under  the  rules  provided  in  article 
37,  dismiss  a  prosecution  as  to  one  or  more 
defendants  jointly  indicted  with  others ;  and  the 
person  so  dismissed  may  be  introduced  as  a  wit- 
ness by  either  party." 

This  is  a  provision  of  the  Code  of  long 
standing.    Article  37,  O.  C.  P.,  is  as  follows: 

"The  district  or  county  attorney  shall  not  dis- 
miss a  case  unless  he  shall  file  a  written  state- 
ment with  the  papers  in  the  case,  setting  out 
his  reasons  for  such  dismissal,  which  reasons 
shall  be  incorporated  in  the  judgment  of  dis- 
missal; and  no  case  shall  be  dismissed  without 
the  permission  of  the  presiding  judge,  who  shall 
be  satisfied  that  the  reasons  so  stated  are  good 
and  sufficient  to  authorize  such  dismissal." 

We  have  before  us  no  authenticated  state- 
ment impeaching  the  good  faith  of  the  trial 
Judge  and  prosecuting  attorneys,  or  show- 
ing that  there  was  a  departure  from  the  pro- 
cedure thus  pointed  out  by  the  statute.  The 
question  presented  is  this:    When  a  severance 
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is  ordered,  does  the  law  require  the  state  to 
grant  immunity  from  further  prosecution  to 
the  coindictee  whose  trial  is  first  in  order  on 
its  dismissal  before  it  can  proceed  with  the 
trial  of  one  whose  case,  in  the  order  of  sever- 
ance, is  subsequent?  In  the  opinion  of  the 
writer,  the  negative  answer  of  this  question 
is  pertinently  and  correctly  put  by  Judge 
Ramsey  in  the  quotation  from  the  case  of 
Hobbs  V.  State,  supra.  We  think  the  ac- 
cused was  accorded  his  full  legal  rights  when 
the  cases  against  the  colndictees  were  dis^ 
missed,  there  appearing  nothing  in  the  order 
of  dismissal^  nor  in  the  bill  of  exceptions 
reserved  to  the  action  of  the  court,  which 
Impeaches  the  fairness  and  good  faith  of 
the  court  and  its  ofhcers  in  their  action. 
The  right  of  severance  of  joint  indictees 
comes  from  article  726  of  the  present  stat- 
ute, the  old  Code,  art.  587  (PaschaFs  Digest 
of  Laws,  art.  3052).  See  Forcey  v.  State, 
29  Tex.  App.  409.  16  S.  W.  261;  Boothe  v. 
State,  4  Tex.  App.  207;  Teiman  v.  State,  28 
Tex.  App.  145.  They  had  the  right  to  agree 
upon  the  order  of  trial,  and,  having  done 
so,  it  was  not  within  the  power  of  the  court 
or  its  officers  to  arbitrarily  or  fraudulently 
deprive  them  of  the  benefit  which  it  was 
intended  the  statute  should  give  them.  But, 
as  we  understand  the  proposition  contended 
for  by  appellant,  it  asserts  that  a  right  ac- 
crued to  the  accused  which  was  not  given 
by  the  statute,  but  which,  on  the  contrary, 
was  in  opposition  to  the  terms  of  the  stat- 
ute, placing  a  limitation  upon  the  right  of 
the  state  not  embraced  in  and  not  reason- 
ably Implied  by  article  791,  C.  0.  P.,  which 
we  quote  as  follows: 

"Persons  charged  as  principals,  accomplices  or 
accessories,  whether  in  the  same  indictment  or 
different  indictments,  cannot  be  introduced  as 
witnesses  for  one  another,  but  they  may  claim  a 
severance;  and,  if  any  one  or  more  be  acquitted, 
or  the  prosecution  against  them  be  dismissed, 
they  may  testify  in  behalf  of  the  others." 

Before  the  passage  of  this  statute  it  was 
not  the  right  of  one  accused  of  crime  to  de- 
mand that  his  coindictee  be  given  immunity, 
so  that  he  might  be  forced  to  testify,  and  so 
that  his  testimony  would  be  relieved  of  the 
odium  of  suspicion  attendant  upon  his  in- 
dictment. Prior  to  the  passage  of  the  stat- 
ute th^  coindictee  might  testify  in  behalf  of 
the  accused  on  trial,  and  he  might  also  re- 
fuse to  testify,  as  the  colndictees  in  the 
present  instance  did;  and,  if  he  elected  to 
give  his  testimony,  he  was  subject  to  cross- 
examination,  which  would  have  disclosed  his 
indictment  and  his  interest  in  the  cause.  In 
the  passage  of  article  791,  supra,  which  was 
in  the  old  Code  article  230  (Paschal's  Digest, 
art.  1826),  the  previously  existing  rule  of 
evidence  was  modified  in  the  respect  that 
colndictees  were  not  available  to  the  accused 
as  witnesses  in  his  behalf,  unless  they  were 
acquitted,    or    the    prosecution    dismissed. 


TiUey  V.  State,  21  Tex.  201.  So  long  as  they 
were  under  charge  of  the  offense  they  were 
disqualified.  When  the  prosecution  against 
them  ceased,  their  disqualification  was  re- 
moved. The  disqualifying  fact  was  the  in- 
dictment. Its  dismissal  removed  the  dis- 
qualification. The  view  that  the  dismissal 
must  be  accompanied  by  Immunity  is  one 
that  we  cannot  accept.  To  our  minds  it  is 
neither  within  the  letter  nor  the  spirit  of 
the  law.  It  was  Intended  by  the  lawmakers 
in  writing  the  severance  statute  that  the 
state  could  not  close  the  mouth  of  one  who 
knew  facts  favorable  to  the  accused  by  in- 
cluding the  witness  in  the  Indictment.  This 
purpose  is  effected  when  the  law  forces  the 
state  to  either  try  the  indicted  witness  or 
dismiss  his  case  before  his  coindictee  is  put 
on  trial.  It  accomplishes  this;  it  intended 
no  more. 

There  was  evidence  that  the  appellant^ 
acting  under  an  assumed  name  and  false 
pretext,  enticed  the  deceased  from  his  home 
at  Silver  City,  N.  M.,  to  £1  Paso,  met  him  at 
the  train,  invited  him  into  the  automobile 
for  the  purpose  of  going  from  the  depot  to 
the  city;  that  the  automobile  was  driven  by 
an  unidentified  man;  that  this  occurred  at 
night;  that  the  body  of  the  deceased  was 
found  the  following  morning  in  a  ravine 
some  distance  from  El  Paso;  that  there  were 
automobile  tracks  near  the  ravine;  that  the 
traveling  bag  of  the  deceased  was  found  near 
him;  that  his  pockets  were  rified;  that  near 
by  was  an  iron  bar  upon  which  there  was 
blood  and  gray  human  hair;  that  near  the 
body  was  a  box  containing  sand,  and  upon 
the  box  and  sand  there  was  blood  and  gray 
human  hair;  that  the  appellant  two  days 
after  the  homicide  stated  to  one  Clark  that 
while  the  deceased  was  in  the  automobile  the 
appellant  had  made  a  pretext  to  stop  it,  and 
had  dealt  the  deceased  a  number  of  blows 
upon  the  head  with  an  iron  bar;  that  he  had 
put  his  head  in  the  box  to  prevent  the  blood 
from  getting  upon  the  floor  of  the  car;  that 
he  had  been  promised  $2,000  by  Tom  Coggin 
for  killing  deceased,  and  had  been  paid  by 
Tom  Coggin  $500  of  the  amount  The  con- 
versation with  Clark,  according  to  Clark's 
testimony,  took  place  at  Colorado,  Tex.  The 
appellant  was  arrested  at  Beaumont,  had  in 
his  possession  a  mileage  book  purchased  at 
Colorado,  a  memorandum  showing  that  Tom 
Coggin's  ranch  was  a  certain  distance  from 
Glen  Rosa,  N.  M.,  also  a  memorandum  show- 
ing the  number  of  Tom  Coggin's  house  in  El 
Paso.  There  was  evidence  that  Millard  Cog- 
gin resided  In  New  Mexico,  apparently  at 
the  point  mentioned  in  the  memorandum, 
near  Tom  Coggin's  ranch.  Appellant  also 
had,  when  arrested,  a  memorandum  partially 
erased,  giving  the  telephone  number  of  a 
garage  situated  in  El  Paso,  which  evidence 
showed  was  the  Auditorium  Garage  belonging 
to  the  witness  WSiite.  Several  days  after 
the  homicide  the  sheriff  and  others  located  a 
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Buick  antomoblle  at  the  Auditorium  Garage. 
There  was  evidence  that  the  top  of  this  car 
when  found  was  down;  that  inside  of  the 
t(H>  there  were  blood  stains  with  gray  hair 
matted  in  them.  The. gray  hair,  according  to 
the  evidence,  corresponded  in  color  with  that 
of  the  deceased,  and  with  that  found  upon 
the  box  which  was  found  near  the  body  of 
the  deceased.  The  car  also  had  blood  stains 
on  the  floor,  on  the  door,  the  cushions,  and 
the  back  of  the  seat.  There  was  a  new  rug 
in  the  back  of  the  car  when  found,  and  it 
appeared  that  the  old  rug  had  been  cut  so 
that  pieces  of  it  remained  under  the  foot 
rail.  There  was  found  in  the  car  a  new 
hammer  with  what  appeared  to  be  blood 
stains  upon  it.  An  analysis  was  made  of  the 
blood  stains  on  the  car,  dn  the  box,  and  on 
the  iron  bar,  and  were  found,  according  to 
the  testimony,  to  be  human  blood.  The  hair 
on  the  car  and  the  other  objects  mentioned 
was  also  examined  by  an  expert  with  in- 
struments, and,  according  to  his  testimony, 
that  found  upon  each  of  them  coincided  with 
that  on  the  others.  U\mter,  a  witness  for 
the  state,  testifled  that  while  at  a  point  in 
New  Mexico  near  Alamogordo  where  Tom 
Ooggin  was  shipping  cattle  he,  on  the  day 
following  the  homicide,  saw  a  strange  man 
whom  he  later  identified  as  at)pellant;  that 
the  appellant  and  Tom  Coggin  were  in  the 
caboose  of  the  train  together,  that  appellant 
was  not  connected  with  the  cattle  shipment. 
The  witness  testified  also  that  on  the  day 
following-  the  homicide  he  saw  Millard  Cog- 
gin  at  the  point  mentioned  >in  New  Mexico 
driving  and  that  he  came  in  an  automobile. 
Another  witness  testified  that  between  the 
point  mentioned  in  New  Mexico  and  El  Paso 
on  the  day  following  the  homicide  he  saw 
Millard  Coggin  driving  an  automobile  in 
which  there  was  another  man  whom  the  wit- 
ness did  not  know.  Appellant's  presence 
with  Millard  Coggin  at  the  time  was  con- 
troverted by  circumstances.  Proof  was  made 
by  the  witness  White  that  on  the  evening  of 
the  day  on  which  the  homicide  took  place  he 
had  rented  the  car  which  was  found  by  the 
sheriff  to  Millard  Coggin,  and  It  had  by 
Coggin  been  driven  out  of  the  garage,  and 
that  at  the  time  it  was  taken  the  blood  stains 
and  hair  were  not  upon  it,  and  the  old  rug 
had  not  been  taken  out  nor  a  new  one  put  in, 
and  that  two  days  after  the  homicide  Mil- 
lard Ooggin  returned  the  car,  paid  for  its 
use,  and  that  upon  its  return  it  was  in  the 
condition  described  by  the  sheriff  and  others 
who  examined  the  blood  stains  and  hair 
upon  it. 

[14]  The  case  was  tried  upon  the  view 
that  the  state's  testimony  consisted  alone  of 
circumstantial  evidence,  and  the  appellant 
was  given  the  benefit  of  the  charge  on  the 


law  of  circumstantial  evidence.  Under  the 
rules  applicable  to  such  evidence  circum- 
stances are  admissible  which  tend  to  prove 
the  issue.  Incidents  are  legitimate  which 
would  be  irrelevant  dependlng^  upon  direct 
testimony.  Circumstances  may  be  estab- 
lished when  they  tend  to  make  the  proposi- 
tion or  issue  more  or  less  probable.  Me- 
Guire  V.  State,  10  Tex.  App«  125;  Grimmett 
V.  State,  22  Tex.  App.  36,  2  S.  W.  631,  58 
Am.  St  Rep.  630;  Preston  v.  State,  8  Tex. 
App.  30;  Parish  v.  State,  200  S,  W.  679. 

Under  these  rules,  the  evidence  which  was 
introduced  showing  that  Millard  Coggin  hired 
a  car,  the  condition  it  was  in  at  the  time 
it  was  hired,  and  when  it  was  returned, 
were,  we  think,  admissible,  independent  of 
whether  a  conspiracy  to  commit  the  murder 
in  which  Millard  Coggin  was  a  party  was 
proved  or  not.  The  evidence  that  the  de- 
ceased was  killed  in  a  car  in  such  manner 
that  his  hair  and  blood  would  probably  have 
been  upon  it,  in  connection  with  the  evi- 
dence showing  that  the  hair  and  blood  found 
upon  the  car  at  the  garage  two  days  after 
the  homicide,  and  that  found  upon  the  ob- 
jects with  the  body  of  deceased,  and  which 
the  evidence  tended  to  show  were  used  in  his 
destruction,  were  similar,  were  sufl3cient  to 
take  to  the  jury  the  question  as  to  the  iden- 
tity of  the  car  which  was  found  with  that 
into  which  the  appellant  invited  the  de- 
ceased <m  the  night  of  the  homicide.  With 
such  evidence  of  its  identity,  we  think  it 
infringed  no  rule  of  circumstantial  evidence 
to  permit  the  state  to  trace  the  car  by  evi- 
dence from  the  time  that  it  was  found  with 
the  blood  stains  upon  it  back  to  the  time 
when  it  left  the  garage  before  the  homicide 
in  a  different  condition.  We  are  of  the  opin- 
ion, however,  that  the  facts  which  we  have 
detailed  were  sufficient  to  raise  an  issue  of 
fact  as  to  whether  there  was  a  conspiracy  to 
kill  the  deceased  to  which  appellant  and 
both  Millard  and  Tom  Coggin  were  parties, 
and  that  under  the  rule  stated  in  the  origi- 
nal opinion  touching  the  acts  of  coconspira- 
tors, found  in  the  possession  of  the  instru- 
ment used  in  committing  the  crime,  the  evi- 
dence introduced  tending  to  show  Millard 
Coggin's  connection  with  the  car  was  ad- 
missible. 

We  would  but  indulge  in  repetition  to  re- 
view the  criticism  of*  the  action  iof  th^  court 
touching  the  special  venire.  The  original 
opinion  correctly  reflects  the  record  and  ex- 
presses the  view  to  which  we  adhere  on  the 
legal  questions  presented  therein.  Believ- 
ing that  there  is  nothing  disclosed  in  the 
record  which  entitles  appellant  to  a  new 
trial  or  authorizes  a  reversal  of  the  judgm^it 
rendered  and  approved  by  the  trial  court,  th^ 
motion  for  rehearing  is  overruled. 
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10.  HoifioiDB    ^=>307(2)--Tnstruction9— Db- 
QEBS— Resolving  in  Favor  of  Accuskd. 
Id  the  giving  of  instructiona  all  doubts  as 
to  degrees  of  homicide  suggested  by  the  testi- 
mony are  resolved  in  favor  of  accused. 


1.  Cbiminal  Law  «=»101(2)  —  Tbarstkb  to 
Criminal  Court. 

Bofore  Acts  35th  Leg.  4th  Called  Scss.  c. 
28.  creating  a  criminal  district  court  for  Bowie 
county  went  into  effect,  said  court  was  not  in 
existence  in  such  way  as  to  authorise  transfer- 
ring causes  to  it  for  adjudication. 

2.  Cbihinal  Law  «s»ia83  —  Transfbb  to' 
Criminal  Court  Pending  Appeal. 

Pending  appeal  the  district  court  was  power- 
less to  transfer  cause  to  criminal  district  court, 
created  by  Acts  35th  Leg.  4th  Called  Sess.  c 
28,  in  view  of  Vernon's  Ann.  Code  Cr.  Proc. 
1916,  art.  916. 

3.  Criminal  Law  ^=^448(12)  ~  Conclusions 
OF  Witness. 

Statement,  "He  was  not  led  to  make  any 
particular  answer  by  any  questions  asked  him 
that  would  lead  to  any  particular  kind  of  an- 
swer," was  a  conclusion  of  witness. 

4.  Homicide  ^=»209— Dting  Declarations- 
Manner  OF  Taking. 

Getting  deceased's  statements  and  then  re- 
ducing them  to  what  the  county  attorney  called 
*^e  substance,"  which  the  deceased  signed  by 
mark  after  hearing  it  read,  was  hardly  a  com- 
pliance with  the  law  as  to  dying  declarations. 

5.  Homicide  ^=:»216— Dying  Declarations- 
Predicate. 

The  predicate  for  dying  declaration  as  shown 
by  testimony  of  witnesses  held  hardly  in  compli- 
ance with  the  law. 

6.  Criminal  Law  ^»460— Conclusion— Jury 
Question, 

Questions  of  district  attorney  as  to  whether 
the  questions  asked  the  victim  while  he  was 
making  dying  declaration  were  such  as  would 
lead  victim  to  make  any  particular  answer,  as 
well  as  the  answer  of  witness,  was  but  a  con- 
clusion upon  a  question  for  the  jury  to  decide, 
and  should  have  been  excluded. 

7.  Homicide  «=>215(1)— Dying  Declarations 
—Hearsay— Exclusion. 

Hearsay  statements  in  dying  declaration, 
such  as  statement  that  deceased  and  another 
heard  defendant  cock  his  gun,  should  have  been 
excluded. 

8.  Homicide  ^=>218— Dying  Declarations*- 
Belief  in  Danger  of  Death— Question 
for  Jury. 

Where  there  is  doubt  as  to  whether  victim 
at  time  of  making  dying  declaration  believed 
he  was  in  danger  of  death  in  such  manner  as 
required  by  statute,  the  question  should  be  sub- 
mitted to  the  jury. 

9.  Homicide  ^=9309(2)  —  Manslauohtbr  *- 
Submission  of  Issue. 

In  prosecution  for  murder,  held  that  issue  of 
manslaughter  should  have  been  submitted. 


Appeal  from  Criminal  District  Court,  Bow- 
ie County;  P.  A.  Turner,  Judge. 

John  Walker  was  convicted  of  murder, 
and  appeals.     Reversed  and  remanded. 

MahaiTey,  Keeney  &  Dal  by,  of  Texarkana, 
I  for  appellant 

E.  A.  Berry,  Asst  Atty.  Gen.,  for  tlie 
State. 

DAVIDSON,  P.  J.  Appellant  was  given  a 
term  of  five  years  In  the  penitentiary  for 
murder. 

The  first  appeal  will  be  found  reported  in 
206  8.  W.  96.  In  a  general  way,  the  state- 
ment as  there  reported  is  sufllclent  for  this 
appeal. 

The  Fourth  Called  Session  of  the  Thirty- 
Fifth  Legislature  created  a  criminal  district 
court  for  Bowie  county.  The  act  creating 
this  court  went  into  effect  on  June  2()th.  On 
the  20th  of  said  month,  six  days  prior  to 
the  talcing  effect  of  this  act,  there  was  an 
order  entered  in  the  district  court  then  hav- 
ing Jurisdiction  of  this  case,  and  where  this 
conviction  occurred,  transferring  It  to  the 
criminal  district  court  The  case,  at  the 
time  of  the  taking  efl!ect  of  the  act  creating 
the  crlmiual  district  court,  and  at  the  time 
of  the  transfer  of  the  case  to  that  court 
was  pending  on  appeal  in  this  court,  and 
was  not  disposed  of  finally  on  motion  for 
rehearing  until  December  4  th,  the  original 
opinion  having  been  rendered  on  October 
30th. 

[1]  Two  questions  are  suggested  under  the 
above  statement:  First,  that  the  district 
court  transferring  the  case  was  without  au- 
thority, because  the  criminal  district  court 
was  not  in  existence  in  such  way  as  to  au- 
thorize the  transferring  of  cases  to  it  for 
adjudication.  We  are  Inclined  to  think  this 
position  Is  well  taken.  There  must  be  a 
court  in  existence  to  which  the  cause  is 
transferred  in  order  to  authorize  the  trans- 
ferring court  to  make  Its  order  of  transfer; 
and  It  is  also  necessary  that  the  court  to 
which  it  is  transferred  have  existence  and 
havfe  authority  to  assume  Jurisdiction. 

[2]  The  second  proposition  Is  that  pend- 
ing the  appeal  the  court  from  which  the  ap- 
peal was  taken  is  powerless  to  enter  this 
character  of  order;  that  its  Jurisdiction 
would  be  limited  to  supplying  lost  or  de- 
stroyed records.  We  find  this  to  be  a  cor- 
rect proposition  under  the  statute  and  deci- 
sions construing  that  statute.  See  article 
916,  2  Vernon's  Ann.  C.  C.  P.,  and  decisions 
thereunder    collated.     See    Acts    35th    L*eg. 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes  T 
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4th  Called  Sess.  pp.  48,  51;  Saufley  v.  State, 
48  Tex.  Cr.  R.  563,  90  S.  W.  640;  Quarles  v. 
State,  37  Tex.  Or.  R.  362,  39  S.  W.  668;  Hln- 
man  v.  State,  54  Tex.  Or.  R.  434,  113  S.  W. 
280 ;  Estes  v.  State,  38  Tex.  Cr.  R.  506,  43  S. 
W.  982.  Under  these  statutes  and  decisions 
the  trial  court  was  without  authority  to 
transfer  this  case  or  make  any  order  in  it 
of  the  character  made  to  the  criminal  dis- 
trict court  of  Bowie  county. 

Another  bill  of  exceptions  was  reserved  to 
the  introduction  of  the  dying  declaration  of 
deceased.  The  shooting  occurred  in  Septem-4 
ber.  On  November  6th  thereafter  a  dying 
declaration  in  writing  was  signed  by  deceas- 
ed. On  the  23d  or  24th  of  the  following  De- 
cember he  died.  This  dying  declaration  on 
the  former  appeal  was  held  inadmissible,  and 
the  reasons  given.  There  is  no  material 
change  in  the  testimony  in  regard  to  this 
matter,  except  in  one  respect.  It  seems  on 
the  former  appeal  it  was  shown  the  deceas- 
ed expressed  a  hope  of  recovery  after  mak- 
ing the  dying  declaration.  That  evidence  is 
wanting  on  this  appeal.  This  matter  is  pre- 
sented in  various  ways  and  by  several  bills 
of  exception.  The  dying  declaration  itself  is 
embodied  in  bill  No.  6,  and  is  as  follows: 

*'I,  Will  Edwards,  being  of  sane  mind  at  the 
time  of  making  this  declaration,  and  conscious 
of  approacliiug  death,  believing  there  is  no  hope 
of  my  recovery,  make  the  following  voluntary 
statement  as  my  dying  declaration  concerning 
the  shooting  of  me  by  John  Walker. 

"On  or  about  September  26,  1916,  I  was  at 
the  house  of  Katie  Miller,  also  known  as  Katie 
Edwards,  in  Bowie  county,  Texas.  Gilbert  Per- 
luns  was  also  there  with  me.  I  had  a  con- 
versation with  the  woman  Katie,  and  then  she 
and  I  went  into  a  shed  room  and  lay  down  on 
the  bed.  We  had  been  lying  thgre  about  ten 
minutes  when  all  at  once  the  door  was  pushed 
open  and  John  Walker  came  in.  The  door  was 
fastened  from  the  inside  and  be  pushed  it  open 
by  force.  The  first  words  spoken  were  by  John 
Walker,  who  said:  *Katie,  get  up  from  there; 
what  are  you  doing  down  there?'  Katie  said: 
*I  ain't  doing  nothing,  Mr.  Walker;  I  ain't  do- 
ing nothing.'  I  had  gotten  up  and  was  sitting 
on  the  side  of  the  bed.  Walker  said:  *What  in 
the  hell  are  you  doing  down  there  then?  Katie 
said:  'Nothing.'  Walker  then  said:  *I*m  a 
good  mind  to  kill  you.'  Katie  began  begging 
him  not  to  do  it  At  this  time  and  before  this, 
we  had  both  seen  Walker's  gun,  and  I  heard 
him  cock  it.  I  jumped  up  and  stood  up  and 
was  pulling  my  suspenders  on  when  Walker 
raised  his  gun  at  me  and  shot  me  in  the  neck. 
I  fell  and  Katie  began  begging  him  not  to  shoot 
again.  Walker  said  to  her:  'Hush!  Goddamn 
you;  I  will  kill  you  too.'  She  begged  him  not 
to  do  it,  and  he  told  her  then  to  get  out  of  there. 
Walker  and  Katie  then  left  the  room  together. 
He  afterwards  came  back  to  the  house  but  noth- 
ing was  said. 

"I  have  known  John  Walker  about  three 
years,  and  know  him  well.  I  have  been  with 
him  lots,  and  know  him  by  his  voice  as  well 
as  by  sight.  On  the  night  I  was  shot  as  above 
stated  I  recognized  John  Walker  by  his  voice, 
and  also  saw  him.    A  lamp  was  burning  in  an- 


other room  and  made  light  enough  in  the  room 
we  were  in  for  me  to  see  him,  and  I  saw  Mm 
and  knew  him.  I  know  it  was  John  Walker 
that  shot  me  that  night,  in  Bowie  county,  Texas. 
At  the  time  I  was  shot  I  was  not  armed;  my 
gun  was  in  another  room. 

**Thi8  is  my  own  voluntary  statement,  not 
made  through  the  persuasion  of  any  person,  and 
I  am  not  led  to  make  any  particular  statement 
through  the  question  or  suggestions  of  any  per- 
son. 

''Witness  my  hand  this  the  6th  day  of  Novem- 
ber, A.  D.  1916. 

hia 
"[Signed]    WiU   X    Edwardi, 
mark 
"Witnesses: 

"B.  B.  Webster. 
"W.  A.  Carlow. 

his 
"Ben    X    Edwards. 

mark 
"Elmer  L,  Lincoln.** 

This  bill  refers  to  and  malces  a  part  of 
it  the  testimony  of  the  attesting  witnesses, 
and  especially  that  of  Webster  as  found  on 
pages  11  to  16,  inclusive,  of  the  statement 
of  facts,  and  that  of  Lincoln,  found  on  pag- 
es 16  to  19,  inclusive.  This  testimony  shows 
that  these  witnesses  went  to  where  deceas- 
ed was  on  the  6th  of  November.  The  wit- 
ness Webster  testified  that  the  statement 
was  made  before  the  deceased  was  carried 
to  the  sanitarium,  and  that  before  going  to 
the  sanitarium  it  was  thought  deceased 
would  get  well;  that  he  (witness)  did  not 
think  so  after  his  return.  He  was  at  the 
sanitarium  but  a  short  time.  Id  reference 
to  the  prediciite,  he  says  he  talked  to  de- 
ceased, and  the  deceased  said  he  thought 
that  the  wound  was  going  to  kill  him; 
thought  he  was  going  to  die;  and  he  want- 
ed to  make  this  statement.  He  made  it  in 
the  presence  of  the  witnesses  mentioned. 
These  were  subscribing  witnesses  to  the 
dying  statement  Witness  says  he  was  not 
led  to  make  any  particular  statement  or  an- 
swer by  any  questions  asked  him  that  would 
lead  him  to  make  any  particular  kind  of  an- 
swer. "I  think  some  questions  were  asked 
during  the  time  we  were  there,  both  by  Mr. 
Carlow,  the  Justice  of  the  peace,  and  Mr. 
Lincoln,  the  county  attorney;  they  both  ask- 
ed mm  some  questions  possibly,  in  the  pres- 
ence of  himself,  his  father,  who  was  a  pret- 
ty old  and  ignorant  negro,  but  no  questions 
to  get  any  particular  line  of  statement  out 
of  him.  At  no  time  after  he  made  this 
statement  up  to  the  time  of  his  death  he 
never  made  any  statement  expressing  any 
hope  of  recovery.  He  was  taken  to  Texar- 
kana  to  have  Dr.  Dale  see  him  at  the  sani- 
tarium, but  he  said  he  did  not  think  Dr. 
Dale  oould  cure  him."  The  effect  of  the 
gunshot  wound  which  was  in  the  neck  was 
to  paralyze  deceased  in  the  left  side.  Wit- 
ness said  he  made  the  statement  voluntari- 
ly; "that  is,  we  were  all  talking  about  dying 
and  death,  about  his  giving  this  kind  of 
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statement  to  ns;  tbere  was  nothing  else  to 
talk  about  then  much,  and  Just  the  things 
propounded  to  him,  and  he  answered  them 
himself.  Q.  Did  you  ask  him,  or  did  he  say 
that  he  thought  he  would  die  from  this  gun- 
shot wound?  A.  Yes,  sir;  yon  know  that  is 
a  conclusion.  You  know  what  I  thought 
about  it,  because  I  was  with  him  from  the 
Cime  he  came  there  to  the  day  he  died,  with 
the  exception  of  a  day  or  two  days  that  he 
went  to  Texarkana — from  the  time  he  came 
there,  every  day  I  would  see  him  and  his 
condition." 

[3]  Objection  was  urged  to  th#  statement 
of  the  witness,  and  especially  that  part  of  it 
where  he  uses  this  language: 

"He  was  not  led  to  make  any  particular  an- 
swer by  any  questions  asked  him  that  would 
lead  to  any  particular  kind  of  answer." 

We  are  of  opinion  this  was  but  a  conclu- 
sion of  the  witness.  Instead  of  expressing 
his  conclusion  or  belief  or  summing  up  oc- 
currences that  led  to  the  dying  statement, 
this  witness  should  have  stated  what  did  oc- 
cur. The  questions  are  not  stated,  nor  are 
the  answers  to  them  given.  It  was  but  the 
witness'  conclusid&,  and  not  the  facts.  Fur- 
ther testifying  on  cross-examination  in  re- 
gard to  this  matter  this  witness  said: 

"I  believe  about  the  way  it  was  done:  Some 
qaestion  would  be  asked,  he  would  answer,  and 
it  was  put  in  the  statement  in  narrative  form. 
Possibly  there  was  some  question  asked  or  some 
statement  or  answer  made  by  him  that  does  not 
appear  in  that  statement,  but  it  has.  been  some 
time  ago,  and  I  do  not  remember  just  about 
that-  Q.  Now,  Mr.  Webster,  I  will  ask  you  if  it 
is  not  a  fact  that  this  negro,  you  and  a  great 
many  people  thought  for  a  good  while  after 
this  negro  was  shot  that  he  was  going  to  get 
well?  A.  Yes;  sir;  after  they  brought  him 
home,  I  thought  possibly  so.  Q.  When  he 
first  came  home?  A.  Yes,  sir.  Q.  Did  not  he 
even  think  that  after  he  made  this  statement? 
A.  No,  sir.- 

The  county  attorney,  of  Cass  county,  Mr. 
Lincoln,  testified  in  this  connection: 

"I  went  up  there  to  take  a  dying  statement 
from  him,  and  when  I  went  into  the  room  I 
asked  him  if  he  wanted  to  make  a  statement 
about  the  shooting  that  caused  his  trouble,  and 
he  said  he  did,  and  I  questioned  him  a  good 
little  bit  about  ^t,  And  asked  him  if  he  believed 
he  was  going  to  die,  and  he  said,  yes,  that  he 
did  not  believe  he  was  long  for  this  world,  and 
he  wanted  to  tell  the  troth  about  how  it  hap- 
pened; and  then  after  some  little  talk— I  could 
not  now  recall  everything  that  was  said,  but 
after  his  statements  that  he  believed  that  he  was 
going  to  die,  that  he  did  not  believe  that  he 
was  long  for  this  world,  and  that  he  wanted 
to  tell  the  truth  about  how  it  happened— I  per- 
mitted him  to  make  his  statement  in  detail,  and 
he  made  a- long  statement  of  it,  and  after  he 
had  so  made  his  statement,  I  proceeded  to  com- 
mit the  statement  to  writing— the  statements 
which  the  deceased  made  after  I  had  talked  to 


him  as  I  have  stated  were  made  by  him  volun- 
tarily, and  were  committed  to  writing  by  me 
after  they  were  made ;  and  alter  I  had  reduced 
his  statements  to  writing  I  then  read  the  entire 
statement  over  to  him,  and  the  same  was  signed 
under  his  direction,  and  he  made  his  mark. 
Now,  as  to  the  questions  I  asked  Will  Edwards 
when  I  first  went  in  the  house,  and  the  begin- 
ning of  taking  of  the  statement,  I  asked  him  if 
he  wanted  to  make  a  statement,  and  he  said 
he  did;  and  I  asked  him  if  he  wanted  to  tell 
all  about  it,  and  he  said  that  he  did;  that  he 
did  not  think  he  was  long  for  this  world,  and 
he  wanted  to  tell  the  truth  about  it.  This  is 
about  all  I  recall  asking  him  then.  No  doubt 
there  were  other  questions  or  other  conversa- 
tions that  took  place  between  him  and  me  lead- 
ing up  to  the  making  of  the  statement  He 
then  proceeded  to  make  his  full  statement, 
and  I  never  questioned  him  any  as  to  the  de- 
tails of  his  statement  until  after  he  had  finished 
making  his  statement;  and  then  I  proceeded  to 
commit  his  statement  to  writing,  and  any  fur* 
ther  questions  that  were  asked  him  were  only 
to  again  fix  in  my  mind  definitely  the  statement 
correctly  that  he  had  made  in  putting  it  down 
in  writing." 

On  cross-examination  he  says: 

"As  soon  as  I  told  the  negro  to  go  ahead  and 
make  his  statement,  he  went  ahead  talKing,  and 
I  suppose  he  was  talking  altogether J^or  maybe 
15  minutes,  telling  the  whole  story.  Of  course, 
I  did  not  take  his  statement  down  word  for 
word,  exactly  as  he  made  it  and  detailed  it, 
but  after  he  had  detailed  it,  then  I  began  writ- 
ing it  down,  and  in  my  writing  I  would  along 
ask  him  questions  about  diiferent  things  per-  , 
taining  to  the  statement  that  he  had  made,  and 
he  would  answer  these  questions,  and  then  I 
would  formulate  his  answers  to  that  into  nar- 
rative form  and  write  it  into  the  statement 
I  would  only  ask  him  a  question  as  to  what 
it  was  he  had  stated  to  me  in  his  first  state- 
ment of  it,  in  order  that  I  would  get  a  connected 
statement.  Of  course,  you  understand  that  in 
making  such  a  statement  as  that  they  go 
through  a  great  many  details,  but  I  only  want- 
ed to  get  the  substance." 

Then  follows  the  dying  declaration  here- 
tofore quoted. 

[4-6]  It  occurs  to  us  this  would  hardly  be 
considered  a>  dying  declaration  as  given  by 
the  declarant.  The  county  attorney  would 
get  the  deceased's  statements  and  then  re- 
duce them  to  what  he  called  *'the  sub- 
stance," but  a  different  view  might  have 
been  taken  by  the  Jury  If  the  statement  or 
declaration  had  been  taken  as  given  instead 
of  the  conclusion  of  the  writer  of  that  state- 
ment as  to  what  the  substance  was.  The 
predicate  as  shown  by  these  witnesses,  as 
well  as  the  manner  of  taking  the  statement 
and  as  written,  it  occurs  to  us,  is  hardly 
in  compliance  with  the  law.  The  whole  en- 
vironment of  taking  the  statement  seems  to 
have  been  more  the  conclusion  of  the  wit- 
nesses as  to  what  the  declarant  meant  than 
what  he  actually  said ;  and  it  will  be  noticed, 
further,  that  some  of  the  statements  includ* 
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ed  cannot  be  considered  dying  declaratlonjs. 
Objections  were  urged  to  these  also  in  vari- 
ous bills  of  exception.  To  illustrate,  one  of 
tlie  bills  of  exception*  narrates  the  follow- 
ing: While  Webster  was  testifying  he  was 
asked  by  the  district  attorney: 

"Were  the  questions  asked  him  (referring  to 
the  qucstious  which  the  witness  said  were  asked 
the  deceased,  Will  Edwards,  shortly  and  im- 
mediately before  he  made  the  dying  declaration 
above  referred  to)  such  as  would  lead  him  to 
make  any  particular  answer?" 

This  question  of  the  district  attorney,  and 
the  answer  of  the  witness,  should  have  been 
excluded,  {"his  was  but  a  conclusion  of 
the  witness'  idea  as  to  whether  the  state- 
ments were  voluntary.  This  was  a  ques- 
tion for  the  Jury,  and  not  for  the  conclusion 
of  the  witness.  The  witness  may  have 
thought  as  he  testified,  and  doubtless  he 
did  think  so,  but  the  jury  were  the  judges 
of  this  matter.  This  man's  liberty  was  at 
stake,  and  the  jury  had  a  right  to  know  and 
understand  just  what  was  said  in  order  to 
form  their  conclusion  as  to  whether  the 
statement  was  voluntary  or  not.  There  are 
quite  a  number  of  authorities  that  might  be 
cited,  but  see  Craven  v.  State,  49  Tex.  Cr. 
R.  81,  90  «.  W.  311,  122  Am.  St.  Rep.  799 ; 
Ledbetter  v.  State,  23  Tex.  App.  256,  5 
JS.  W.  226;  Phillips  v.  State,  50  Tex.  Cr.  R. 
127,  94  S.  W.  1051;  Edmondson  v.  State,  41 
Tex.  500;  Irby  v.  State,  25  Tex.  App.  214,  7 
S.  W.  705;  Williams  v.  State,  40  Tex.  Cr.  R. 
497,  51  S.  W.  220;  Williams  v.  State,  40  Tex. 
Cr.  R.  570,  51  S.  W.  224;  Bateson  v.  State, 
46  Tex.  Cr.  R.  34,  80  S.  W.  88;  Warren  v. 
State,  9  Tex.  App.  629,  35  Am.  Rep.  745. 

[7]  There  are  hearsay  statements-  in  the 
declaration  which  should  have  been  exclud- 
ed. For  instance,  he  states  he  and  the  wo- 
man heard  the  defendant  cock  his  gun.  He 
could  not  state  that  she  heard  it. 

[8]  Another  question  is  presented  to  the 
effect  that  the  court  erred  in  not  submit- 
ting to  the  jury  the  suflaciency  of  the  predi- 
cate, in  order  that  they  might  consider  the 
declaration.  Where  there  is  a  doubt  about 
the  sufficiency  of  the  predicate  and  the  con- 
dition of  the  mind  of  the  declarant  at  the 
time  it  might  become  a  serious  question  as  to 
whether  a  party  believed  he  was  in  danger 
of  death  in  such  manner  as  required  by  stat- 
ute. Where  there  Is  a  doubt  of  this  ques- 
tion, the  jury  should  be  under  appropriate  in- 
structions authorized  to  pass  upon  'that  ques- 


tion. They  might  find  that  It  was  not  vol- 
untarily made  within  the  statute,  and  also 
that  the  declarant's  mind  was  not  impress- 
ed with  that  character  of  Impending  danger 
required  by  the  law.  Upon  another  trial 
if  the  declaration  is  admitted  under  circum- 
stances detailed  in  this  record,  the  jury 
should  be  appropriately  instructed  in  regard 
to  It 

[9, 10J  Appellant  contends  that  the  issue 
of  manslaughter  should  have  been  charged. 
A  sufficient  statement  of  the  facts  we  think 
is  made  in  the  former  appeal.  If  when  ap- 
pellant enibred  the  room  where  deceased 
and  the  woman  were  it  was  for  the  pur- 
pose of  killing  the  deceased,  the  issue  of 
manslaughter  might  not  be  raised,  but  the 
evidence  tends  to  exclude  the  idea  that  he 
knew  of  the  presence  of  deceased  until  he 
entered  the  room.  If  the  dying  declaration 
be  considered,  then  it  showed  that-  appellant 
entered  the  room  armed  with  a  shotgun,  and 
brought  on  the  trouble  which  ended  in  the 
death  of  the  deceased.  If  the  woman's  tes- 
timony, who  was  an  eyewitness,  is  to  be  be- 
lieved, the  deceased  was  the  aggressor,  and 
appellant  may  have  shot  in  self-defense. 
Tbe  issue  of  self-defense  vi^as  submitted  by 
the  court.  There  \vas  no  light  in  the  room. 
It  was  at  ni^t.  There  is  testimony  show- 
ing there  was  a  light  in  an  adjoining  room. 
Appellant's  theory  of  self-defense  was  predi- 
cated upon  his  statement  and  that  of  the  wo- 
man, to  the  effect  that  deceased  when  he 
arose  from  the  bed  drew  a  pistol  and  pre- 
sented it,  and  appellant  shot.  Appellant's 
theory  was  that  he  tried  to  ward  off  this 
trouble  with  deceased,  who  he  claims 
brought  it  about  without  explaining  what 
he  meant  by  his  language  and  conduct,  and 
that  he  began  retreating  and  shot  without 
taking  aim.  The  state's  evidence  by  a  wit- 
ness is  that  the  deceased  did  not  have  a 
pistol  with  him  in  that  room,  but  it  was  in 
an  adjoining  room.  There  is  evidence  to 
show,  however,  that  the  pistol  was  in  the 
room  where  the  shooting  occurred.  We  are 
of  opinion  that  under  those  circumstanc- 
es the  jury  should  have  been  given  in  charge 
the  law  of  manslaughter.  All  doubts  as  to 
the  degrees  of  homicide  suggested  by  testi- 
mony are  resolved  in  favor  of  the  accused. 
Upon  another  trial,  therefore,  we  are  of 
opinion  that  the  issue  of  manslaughter 
should  be  submitted. 

For  the  reasons  indicated,  the  judgment 
ia  reversed,  and  the  cause  remanded. 
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(Conrt  of  Criminal  Appeals  of  Texas.     April 

30,  1919.    On  Motion  for  Rehearing, 

June  25,  1919.) 

1.  Rap»  ^^»64--SxjinoiENOT  of  EviDEivcnfr— 

DSATH  PbNALTT. 

In  prosecution  for  rape,  evidence  of  want 
of  consent  by  prosecutrix  Jield  not  sufficient 
to  warrant  the  imposition  of  the  death  sen- 
tence. 

2.  Gbiminai^  Law  «=»1159(5)— Review— Ex- 
CE88IVB  Penalty. 

Under  Const.  Bill  of  Rights,  |  IB,  and 
Code  Cr.  Proc.  1911,  art  S,  forbidding  cruel 
or  unusual  punishment,  the  appellate  court 
can  review  the  question  whether  the  punish- 
ment is  excessive. 

3.  Rape  «=»64— Witnesses  «ss>340(8),  344(2) 
— Oredibilitt— Admissibiuty  or  Evidbncb 
— Otheb  Acts  of  Pbosecutbix. 

In  a  prosecution  for  rape,  it  was  error  to 
exclude  evidence  of  specific  acts  of  immorality, 
and  that  prosecutrix  was  in  the  habit  of  be- 
stowing her  carnal  favors  indiscriminately,  as 
affecting  her  credibility  and  as  a  mitigating 
fact  affecting  the  penalty. 

Appeal  from  District  Court,  Walker  Coun- 
ty; E.  A.  Berry,  Judge. 

Rubber  Calhoun  was  convicted  of  rape, 
and  he  appeals.  Reversed  and  remanded, 
and  the  State's  motion  for  rehearing  over- 
ruled. 

Hill  &  xmil,  of  Livingston,  and  Dean, 
Humphrey  &  Powell,  of  Huntsvllle,  for  ap- 
pellant. • 

£.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMORE,  J.  Appellant  wias  given  the 
death  sentence  for  rape  of  Birs.  Mattie  Hall- 
mafk. 

The  occurrence  is  stated  to  have  taken 
place  at  about  7:80  a.  m.,  down  in  the  big 
woods  in  the  lower  part  of  Walker  county, 
Tex.  The  prosecutrix  lived  with  her  husband 
and  three  children  In  a  logging  camp;  most  of 
the  people  in  said  camp  were  negroes.  Sev- 
eral white  witnesses  who  lived  at  said  camp 
testified  that  prosecutrix  associated  mainly 
with  the  negroes,  and  that  the  white  people 
had  very  little  to  do  with  her;  aUo  that 
her  reputation  for  chastity  was  bad;  that 
she -was  seen  in  company  with  negro  men, 
who  would  stop  at  her  house,  and  from  whom 
she  would  bum  cigarettes  and  smoke,  and 
laugh  and  carry  on.  Her  story  of  the  rape 
was  that  on  the  morning  it  occurred  ap« 
pellant  came  to  her  box  car  house  and  asked 
where  the  old  boss  was,  meaning  her  hus- 
band, and  she  told  him  he  was  at  the  cor- 
ral. The  corral  was  about  100  yards  from 
her  house.  A  Mrs.  MiUwee,  a  white  woman, 
llTed  with  her  f^unlly  about  20  steps  from  the 
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Further  on  beyond  Sfrs.  Mill- 
wee's,  about  100  yards  ftom  prosecutrix, 
there  lived  a  negro  family.  About  150 
yards  in  the  other  direction  from  prosecu*- 
trix  there  lived  another  negro  family.  She 
says  that  all  these  people  were  at  home  when 
the  rape  occurred.  She  testified  that  short- 
ly after  appellant  came  to  her  house  and 
asked  her  about  her  husband  she  went  into 
the  bushes  near  the  corral  to  attend  a  call 
of  nature.  On  her  way  back  to  her  house, 
and  when  at  a  point  about  50  or  75  yards 
therefrom,  and  in  plain  sight  of  her  house, 
she  says  appellant  appeared,  and  that  she 
saw  he  was  going  to  catch  her,  and  she  said : 
"Oh  Lord!  Richardson,  run  here  quick." 
What  tone  of  voice  she  said  this  in  is  not 
disclosed  by  the  record.  She  further  says 
that  appellant  told  her  to  hush  or  he  would 
cut  her  damn  throat;  that  he  had  a  knife 
and  a  stick;  that  he  caught  her  this  way 
(way  not  indicated),  and  put  his  other  arm 
about  her  shoulders,  and  carried  her  out  in- 
to the  woods  and  had  sexual  intercourse 
Yt^th  her.  She  does  not  tell  anything  about 
resisting  or  refusing  to  have  sexual  inter- 
course with  him  after  they  got  into  the 
woods,  but  does  say  she  resisted  when  he 
was  carrying  her  or  leading  her  out  into 
the  woods,  i^he  said  after  he  accomplished 
his  purpose  he  ran  off,  and  that  she  went 
back  to  camp  screaming;  that  on  the  way 
back  to  camp  her  husband  met  her.  She 
also  says  that  when  she  went  into  the  bush- 
es just  before  that  she  left  her  three  chil- 
dren in  the  box  car,  the  oldest  being  a  girl 
about  12  years  old.  The  husband  of  prose- 
cutrix testified  that  he  was  at  work  about 
100  yards  from  home  that  morning;  that 
the  first  he  knew  of  the  trouble  he  heard 
his  wife  call  him,  and  he  went  to  meet  her, 
and  she  told  him  a  negro  man  overpowered 
her  "and  took  it  away  from  her.'f  The  sher- 
iff of  the  county  swore  that  the  husband  of 
the  prosecutrix  told  him  when  he  came  there 
about  11  o'clock  that  his  wife  had  been 
caught  and  slapped  by  a  negro,  but  that  the 
said  husband  told  him  that  the  negro  did 
not  accomplish  his  purpose.  The  husband 
denied  making  this  statement  to  the  sheriff. 
There  is  no  suggestion  from  the  husband 
that  his  wife  was  crying  or  excited  or  showed 
anything  unusual  in  her  api)earance,  or  giv- 
ing any  of  the  other  evidences  naturally  to  be 
expected  of  a  woman  who  had  just  been  out- 
raged, other  than  that  he  says  he  heard  her 
calling.  The  next-house  neighbor,  Mrs.  Mill- 
*wee,  heard  and  saw  Mrs.  Hallmark  as  she 
came  back,  and  there  was  not  enough  in  her 
appearance  or  what  she  was  saying  to  even 
cause  Mrs.  Millwee  to  go  out  where  she  was, 
nor  was  Mrs.  l^iUwee  on  the  stand  asked 
to  detail  anything  in  her  appearance  or  any 
statement  that  she  made.  None  of  prose- 
cutrix's clothes  appeared  to  have  been  torn, 
and  outside  of  her  husband's  statement  that 
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there  appeared  to  be  some  bruises  on  her 
person,  there  was  not  anything  in  evidence 
to  corroborate  her  in  any.  way.  She  says 
she  walked  part  of  the  way  down  to  the  place 
where  the  act  of  intercourse  took  place. 

It  is  truly  remarkable  that  a  woman 
physically  strong,  weighing  120  pounds,  and 
knowing  herself  to  be  In  such  easy  calling 
distance  of  so  many  people,  in  the  daytime, 
without  apparently  any  tears  or  excitement, 
could  be  raped  by  a  negro. 

Appellant  was  without  money  or  friends, 
and  the  trial  court  appointed  counsel  to  de- 
fend him.  He  was  given  the  death  sentence, 
and  the  case  had  been  pending  in  this 
court  many  months  when  the  writer  of  the 
opinion  came  upon  the  bench.  We  have 
carefully  considered  the  record  in  all  its 
different  aspects.  We  are  fully  aware  of  the 
feeling  that  exists  In  the  breast  of  every 
white  man  for  the  sanctity  of  the  home,  and 
the  virtue  of  woman,  when  he  hears  that  a 
black  man  is  charged  with  an  offense  of 
this  character  against  a  white  woman.  We 
believe  that  grave  care  should  be  exercised 
in  such  a  case  lest  the  Judgment  be  swayed 
by  passion.  The  character  of  prosecutrix, 
the  peculiar  circumstances  surrounding  the 
case,  the  severity  of  the  penalty,  are  mat- 
ters that  appeal  to  us  with  such  force  as  to 
cause  us  to  deem  it  best  to  let  another  Jury 
pass  on  the  facts. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  another  trial. 

On  Motion  for  Rehearing. 

[1]  This  case  is  before  us  upon  the  state's 
motion  for  rehearing,  and  it  is  strongly  in- 
sisted that  this  court  should  either  say  that 
the  evidence  introduced  In  the  trial  court  was 
insufficient,  or  that  this  motion  should  be 
granted  and  the  Judgment  fixing  the  death 
penalty  should  be  affirmed.  It  is  intimated, 
in  the  arguments  filed  by  the  prosecuting 
officers  in  the  court  a  quo,  that  all  the  evi- 
dence which  might  have  a  bearing  upon  this 
case  was  Introduced  on  the  former  trial,  and 
that  if  such  evidence  does  not  sufficiently 
establish  the  guilt  of  the  appellant  the  case 
should  be  dismissed.  With  the  course  taken 
by  the  prosecution  after  the  mandate  is  re- 
ceived by  the  court  below  we  have  nothing 
to  do.  We  make  some  suggestions  as  to 
evidence  which  might  have  been  produced 
before  the  trial  court  After  the  state  clos- 
ed its  evidence,  the  appellant  introduced 
witnesses  who  testified  that  the  reputation 
of  the  prosecutrix  was  bad  for  chastity, 
truth,  and  veracity.  While  it  is  disclosed 
from  the  record  that  the  prosecutrix  and 
her  husband  had  lived  in  Ft.  Worth,  in 
Wichita  Falls,  and,  as  one  of  them  says, 
"all  around  over  the  country,"  no  effort 
was  made  on  behalf  of  the  state  to  produce 
any  witnesses  to  testify  in  rebuttal  of  the 
evidence  which  is  referred  to  with  regard 


to  the  reputation  of  the  prosecutrix.  If  we 
are  to  infer  that  the  state  does  not  desire 
or  is  unable  to  bring  witnesses  from  any 
place  to  testify  with  regard  to  the  good  rep- 
utation of  the  prosecutrix,  then  we  are  in 
the  necessary  attitude  of  assuming  that  the 
state  does  not  desire  to  combat  the  issue  as 
to  her  reputation,  and  that  the  same  shall 
stand  in  this  record  as  that  of  one  who  is 
admittedly  of  bad  reputation  in  said  re- 
spects. What  we  have  Just  said  with  regard 
to  the.  reputation  of  the  prosecutrix  for 
chastity,  truth,  and  veracity  appears  to  be 
true  with  regard  to  the  fact  of  her  associ- 
ation constantly  with  negroes  of  both  sexes, 
visiting  with  them  in  their  homes,  eating 
with  them  at  their  tables,  and  treating  them 
on  terms  of  equality  both  at  her  house  and 
theirs.  Notwithstanding  the  .record  makes  it 
plain  that  there  are  other  witnesses  in  the 
vicinity,  both  black  and  white,  from  whidi 
the  state  might  produce  evidence  to  combat 
this  position,  none  were  produced,  and  we 
are  in  the  attitude  of  again  necessarily  in- 
ferring that  these  facts  are  taken  to  be  true. 
So  that  we  have  here  a  case  in  which  a  ne- 
gro man  is  charged  with  rape  by  force  upon 
a  woman  of  whom  the  state  seems  to  admit 
that  she  is  of  bad  reputation  for  chastity, 
for  truth,  and  for  veracity,  and  one  who  is 
an  habitual  associate  with  the  negroes  of 
her  neighborhood.  Not  only  does  this  seem 
to  be  true,  but  the  record  shows  that  when 
the  prosecutrix  left  her  house  a  few  minutes 
after  the  appellant  was  there,  she*  left  her 
three  children,  the  oldest  being  a  girl  12 
years  of  age,  in  the  house.  A  few  steps 
away  was  another  white  family  with  five 
members,  and  the  testimony  seems  to  indi- 
cate that  they  were  at  home.  The  oldest 
daughter  of  prosecutrix  was  on  the  stand 
as  a  witness,  but  was  not  asked  anything 
by  either  side  as  to  the  question  of  hearing 
any  outcry  from  her  mother,  either  beiPore 
or  after  the  alleged  rape,  or  as  to  the  ap- 
pearance and  condition  of  her  mother's  body 
or  clothing  after  she  returned  from  the  scene 
of  the  alleged  rape, .  nor  were  any  of  the 
other  children  placed  on  the  stand.  Notwith- 
standing the  fact  that  there  were  three  ne- 
gro families  living  nearby,  and  that  the 
prosecutrix  testifies  that  the  next  time  she 
saw  appellant  after  the  alleged  rape  he  was 
brought  to  her  house  by  Will  Harmon,  her 
nearest  negro  neighbor,  and  apparently  the 
first  person  who  saw  appellant  after  the  al- 
leged rape,  Will  Harmon  was  not  put  on  the 
stand  by  either  side. 

This  is  supposed  to  be  a  case  of  rape  by 
force  and  against  the  consent  of  the  prose- 
cutrix, committed  by  a  negro  man  whom  she 
states  on  the  stand  she  had  never  se^i  lie- 
fore  that  morning.  The  testimony  of  Sher- 
iff King  is  pointed  in  stating  that  when  he 
asked  her  who  made  the  assault  on  her  she 
said  it  was  a  negro  whom  she  did  not  know, 
but  thought  he  was  called  Bubber,  "I  believe 
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Bubber  Calbound."  The  sberlff  testifies  that 
he  put  his  dogs  on  the  tracks  at  the  place 
\vhere  the  alleged  assault  and  rape  should 
have  occurred,  and  that  the  dogs  trailed 
around  and  back  to  the  house  of  Will  Har- 
mon, who,  as  stated  above,  was  the  negro 
neighbor  living  about  100  yards  from  the 
home  of  prosecutrix.  It  was  shown  by  the 
testimony  that  prosecutrix  was  on  terms  of 
friendly  intimacy  with  the  family  of  Will 
Harmon,  and  we  do  not  understand  why  his 
testimony  was  not  before  the  jury.  Flight] 
is  always  regarded  as  evidence  of  guilt,  and 
if  appellant  returned  to  Will  Harmon's  house 
within  a  short  time  after  the  alleged  rape, 
and  Will  Harmon  went  with  him  from  bis 
house  to  the  home  of  prosecutrix,  this  would 
he  a  circumstance  of  much  weight. 

Again,  prosecutrix  testified  that  when  she 
was  approached  by  the  appellant,  and  he 
caught  hold  of  her  at  a  point  about  50  or  75 
yards  from  her  house  and  in  sight  of  her 
house,  that  she  made  an  outcry,  calling  for 
her  husband,  and  in  reference  to  this  outcry 
she  testified  she  called  as  loud  as  she  could, 
and  that  it  seemed  to  her  that  she  could  be 
heard  by  the  people  at  the  different  houses. 
-This  was  a  very  material  matter,  and  evi- 
dence should  have  been  presented  before  the 
Jury  by  the  various  people  occupying  these 
houses  as  to  whether  they  heard  such  outcry. 
Again,  it  was  a  serious  issue  in  the  trial  of 
the  case,  and  the  only  one  raised  by  the  ap- 
pellant, that  there  was  consent  in  the  case, 
on  the  part  of  the  prosecutrix,  to  the  act 
complained  of.  It  was  shown  by  the  tes- 
timony of  prosecutrix  that  her  house  was 
situated  on  the  west  side  of  the  railroad 
tracks,  and  that  ranging  west  from  her 
house  there  were  no  fields  or  houses  or  any- 
thing. The  place  to  which  she  says  she  went 
was  across  the  railroad  traclus  east,  across 
the  branch  and  past  a  pine  thicket.  She 
says  she  went  there  to  attend  to  a  call  of 
nature.  This  court  would  like  to  have  tes- 
timony in  this  rather  remarkable  case,  show- 
ing the  condition  of  the  ground,  the  timber, 
the  nearness  of  places  and  opportunity  for 
secreting  oneself  in  the  immediate  vicinity 
of  the  home  of  prosecutrix,  as  bearing  upon 
the  question  as  to  whether  her  going  to  the 
place  where  she  went  was  to  a  place  rea- 
sonably convenient  or  usual  for  such  pur- 
pose. Appellant  appeared  at  the  home  of 
prosecutrix  very  early  in  the  morning,  a 
little  before  7 :30  o'clock.  She  and  her  daugh- 
ter contradict  each  other  as  to  what  occurred 
there.  Prosecutrix  says  that  appellant  call- 
ed out,  and  she  went  to  the  door;  that  he 
did  not  ask  for  her.  The  daughter  says  that 
when  the  appellant  first  approached  he 
asked  for  her  mother,  and  that  she  called 
her  mother,  who  came  out.  Anyway,  it  is 
iincontroverted  that  a  few  minutes  after  that 
the  prosecuting  witness  went  to  a  point  in  a 
pine  thicket  across  the  railroad  tracks  and 
across  the  branch  50  or  75  yards  away  from 
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her  house,  and  that  the  appellant  was  there. 
On  the  question  of  force,  we  observe  that, 
while  she  says  that  he  had  a  knife  in  one 
hand  and  a  stick  in  the  other,  he  did  not 
strike  her,  but  put  one  arm  around  her 
shoulders,  and  that  in  that  position  she  and 
appellant  went  nearly  400  yards  east  through 
a  character  of  woods  together  that  is  not 
disclosed  by  the  record  and  that  ought  to 
be  made  clear  and  plain.  She  says  that  she 
did  not  go  willingly;  that  he  forced  her  to 
go.  What  character  of  force  he  used  is 
not  disclosed  by  the  record.  The  sheriff 
testified  that  from  the  point  which  her  hus- 
band x>ointed  out  as  the  meeting  of  the  two 
the  tracks  of  the  man  and  woman  walked 
side  by  side  for  about  400  yards  down  in  the 
woods.  It  is  true  that  the  sheriff  says  that 
the  heels  of  the  woman  were  sometimes  dug 
in  the  ground  as  though  she  was  holding 
back,  and  he  also  says  that  at  the  distance  of 
about  400  yards  the  woman's  feet  seemed  to 
go  under  a  log,  and  there  were  appearances 
of  her  being  dragged  along  it.  There  is  not 
a  word  in  the  record  as  to  use  of  any  threats 
or  of  any  force  or  anything  at  all  by  the  ap- 
pellant after  they  reached  the  point  in  the 
woodsl  testified  about  We  might  digress 
here  to  say  that  appellant  asked  a  special 
charge  presenting  the  theory  that,  even 
though  there  might  not  have  been  an  en- 
counter at  first,  yet  if  there  was  later,  and 
at  the  time  of  the  rape,  a  consent,  the  jury 
should  acquit  Inasmuch  as  this  was  the 
only  theory  of  the  appellant,  and  as  the 
evidence  was  exceedingly  slight,  if  not  whol- 
ly wanting  on  the  question  of  what  occurred 
In  the  way  of  force  at  the  place  of  the  alleg- 
ed .  rape,  it  seems  to  us  that  this  charge 
should  have  been  given. 

The  complaint  made  by  the  alleged  fe- 
male in  cases  of  this  kind,  soon  after  its 
occurrence,  has  always  been  held  to  be  a 
very  m&terial  matter.  Prosecutrix  says  that 
she  told  hei  husband  what;  had  occurred  as 
soon  as  she  met  him  thereafter,  and  he 
testifies  to  the  same  fact,  that  she  told 
him  that  **a  negro  had  taken  it  away  from 
her,"  and  had  outraged  her,  yet  when  the 
sheriff  came  soon  after  11  o'clock  he  asked 
the  husband  if  the  negro  had  accomplished 
his  pui*pose,  and  says  the  husband  told  him, 
"She  says  not."  Mr.  King,  the  sheriff,  there- 
after, going  down  and  looking  at  the  place 
near  the  pine  thicket  where  the  parties 
seemed  to  have  first  met,  says  that  it  looked 
like  two  schoolboys  had  been  having  a  scuf- 
fle there,  and,  after  looking  at  it,  he  went 
back  and  asked  the  husband  particularly  if 
the  negro  had  accomplished  his  purpose,  and 
the  husband  again  repeated  the  statement 
that  his  wife  said  not,  and  himself  told  the 
sheriff  that  the  purpose  had  not  been  accom- 
plished. The  sheriff  then  told  him  that  there 
was  something  wrong  about  the  matter,  and 
that  if  he  was  going  to  follow  the  negro 
and  attempt  to  catch  him,  he  wanted  to  know 
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the  facts,  and  that  he  wanted  to  talk  with 
the  woman.  Thereupon  the  woman  was 
brought  out  of  the  house  by  her  husband, 
who  said  to  her  that  the  sheriff  wanted  to 
know  whether  the  negro  accomplished  his 
purpose,  and  she  looked  at  the  sheriff  and 
the  sheriff,  as  he  stated  on  cross-examina- 
tion, Insisted  that  she  tell  him  whether  the 
negro  had  accomplished  his  purpose,  and 
she  then  said,  "I  hate  to  admit  It,  but  he 
.iccomplished  his  purpose."  This  presents  a 
direct  contradiction  between  the  statement 
of  herself  and  her  husband  and  that  of  the 
sheriff,  and  Is  only  one  of  the  many  contra- 
dictions that  appear  in  this  case.  In  the 
Blair  Case,  66  S.  W.  622,  Judge  Brooks  re- 
versed where  only  a  penalty  of  a  few  years 
was  affixed  because  the  prosecutrix  told  two 
tales  about  the  occurrence.  We  did  not  dis- 
cuss the  facts  extensively  in  the  original 
opinion,  but  we  are  firmly  of  the  belief  that 
the  punishment  fixed  by  the  jury  in  this  case 
was  excessive  under  the  circumstances.  Our 
law  permits  the  Infliction  of  the  death  pen- 
alty as  a  punishment  for  crime,  but  only  in 
the  case  of  a  very  few  offenses,  to  each  of 
which  is  affixed  a  punishment  graded  and 
ranging  from  a  short  term  of  confinement 
in  the  penitentiary  up  to  the  extreme  penalty 
of  death,  which  clearly  indicates  that  it  is 
not  every  case  of  rape  or  murder  or  robbery 
that  the  lawmakers  deemed  should  be  pun 
Ished  by  death. 

[2]  We  take  it  to  be  clear  th^t  the  ex- 
treme penalty  should  only  be  inflicted  in  an 
extreme  case,  and  we  do  not  believe  this  is 
such  a  case.  Our  Constitution  (section  13 
of  the  Bill  of  Rights)  forbids  the  infliction 
of  excessive  flnes  or  cruel  or  unusual  pun- 
ishment Some  of  the  earlier  cases  seem  to 
hold  that  this  court  is  without  power  to  re- 
view the  question  of  whether  or  not  a  pun- 
ishment is  excessive,  but  we  do  not  think  that 
position  sound  or  Justified  by  the  language 
of  either  the  Constitution  or  article  8  of 
our  C.  C.  P.,  which  is  a  re-enactment  of  said 
section  of  the  Constitution.  In  the  case  of 
Robinson  v.  State,  25  Tex.  App.  Ill,  7  S. 
W.  631,  this  court  held  pointedly  that  the 
punishment  fixed  in  that  case  was  excessive, 
and  reversed  the  case  for  that  reason.  In 
the  Inglen  Case,  36  Tex.  Cr.  R.  472,  57  S. 
W.  861,  this  is  the  language  used  by  this 
court: 

"We  are  of  opinion  that  this  court  has  no 
authority,  under  the  circumstances  of  this  case, 
to  say  that  this  verdict  was  excessive." 

In  the  Davis  Case,  4  Tex.  App.  456,  this 
court  uses  the  following  language: 

"They  having  determined  from  the  evidence 
that  he  was  guilty,  and  there  being  no  mitigat- 
ing drcumstances  shown,  nor  anything  to  in- 
dicate that  the  jury  were  improperly  influenced 
in  affixing  the  amount  of  punishment  within 
the  limits  of  the  law,  the  finding  should  not  be 
set  aside,  on  appeal,  on  the  ground  of  excess/' 


In  the  Handy  Case,  46  Tex.  Or.  B.  406, 
80  S.  W.  626,  this  court  uses  this  language: 

**We  do  not  consider  the  verdict  of  the  jury 
cruel  or  excessive"— (citing  authorities). 

In  the  Jobe  Case,  76  Tex.  Cr.  B.  216, 
173  S.  W.  1025,  the  court  first  refers  to  the 
amount  of  punishment  given,  and  uses  this 
language : 

If  he  beat  his  wife  the  way  she  says  he 
lid,  it  would  be  a  little  difficult  for  this  court 
o  say  that  this  punishment  was  excessive.  It 
was  less  than  the  maximum  fixed  by  the  stat- 
ute." 


i 


In* the  Sharp  Case,  81  Tex.  Cr.  B.  256, 107 
S.  W.  200,  this  court  uses  this  language: 

"This  does  not  evidence  that  character  of 
case  which  justifies  the  death  penalty." 

It  seems  plain  tp  us  that.  If  this  court  has 
the  power  and  the  right  to  say  that  there  Is 
not  sufficient  evidence  to  sustain  the  ver- 
dict of  a  jury,  then  in  a  case  in  which  the 
verdict  of  the  jury  has  assessed  the  extreme 
penalty  of  the  law,  that  this  court  has  un- 
questioned power  to  say  whether  or  not.  In 
its  opinion,  the  facts  in  the  case  justify  the  ' 
infliction  of  that  extreme  penalty.  We  have 
searched  the  books  to  see  if  any  of  the  cases 
wherein  there  has  been  any  holding  which 
would  seem  to  indicate  a  lack  of  power  in 
this  court  to  so  decide  were  cases  in  which 
the  extreme  penalty  of  the  law  had  been  in- 
flicted, and  have  found  none. 

We  overrule  this  motion,  as  we  reversed 
the  case  In  the  original  opinion,  because  we 
do  believe  under  the  facts  and  circum- 
stances in  this  case  that  this  verdict  was 
excessive. 

[3]  We  call  attention  to  a  bill  of  excep- 
tions in  the  record  taken  by  the  appellant 
to  the  court's  action  in  refusing  to  allow  the 
witness  Mlllwee  to  answer  if  he  knew  of 
any  acts  of  speciflc  immorality  on  the  part 
of  the  prosecutrix.  It  is  averred  in  the  bill 
that  if  the  witness  had  been  permitted  to 
answer  this  question  he  would  have  stated 
that  he  knew  of  many  acts  of  immorality  on 
her  part  with  men.  and  that  he  would  have 
said  that  he  had  known  of  said  prosecutrix 
having  Intercourse  with  various  men,  and 
that  it  was  her  habit  and  custom  to  leave 
her  home  after  her  husband  had  left  home 
and  gone  to  work  and  spend  most  of  her 
time  in  the  woods  with  men,  and  frequent- 
ly negro  men ;  that  said  witness  would  have 
further  stated  that  it  was  the  habit  and  cus- 
tom of  the  prosecuting  witness,  when  en- 
gaged in  having  Intercourse  with  various 
men,  to  have  her  daughter,  a  child  about  12 
years  of  age,  to  act  as  lookout  to  keep  her 
from  being  seen.  It  has  been  the  holding  of 
this  court  that  evidence  of  speciflc  acts  of 
immorality  was  not  admissible  unless  same 
bore  upon  some  issue  in  the  case.  In  the 
case  of  BlgUben  v.  State,  68  Tex.  Or.  IL 
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530,  151  S.  W.  1044,  Judgo  Harper  held  that 
the  appellant  should  have  been  permitted 
to  prove  that  the  prosecutrix  had  been  an 
inmate  of  a  house  of  prostitution,  and  had 
offered  her  body  for  sale  publicly,  and  that 
this  fact  ought  to  have  been  admitted  as 
affecting  her  credibility  in  a  rape  case.  It 
occurs  to  us  that,  hi  a  case  where  the  rec- 
ord discloses  without  contradiction  that  the 
female  associated  on  terms  of  equality  with 
negroes  around  their  homes  and  around  her 
home,  the  appellant  should  have  been  per- 
mitted to  prove  that  the  prosecutrix  frequent- 
ly left  her  home  and  went  to  spend  the  day 
in  the  woods  with  negro  men,  and,  if  the 
witness  knew  of  his  own  knowledge,  as  ap- 
pears from  the  said  bill  of  exceptions,  that 
she  was  in  the  habit  of  bestowing  carnal 
tavors  indiscriminately  upon  men,  said  wit- 
ness might  have  been  permitted  to  state  that 
fact,  as  it  would  certainly  have  had  a  very 
strong  bearing  upon  her  credibility  as  a 
witness  in  the  case  and  would  have  been 
a  mitigating  fact  as  bearing  on  the  punish- 
ment. It  has  often  been  held  by  this  court 
that  the  accused  might  prove  prior  and  other 
acts  of  intercourse  between  himself  and  the 
prosecutrix  in  cases  of  rape  as  bearing  upon 
the  question  of  consent.  While  not  called 
upon  in  this  case  particularly  to  discuss 
that  question,  this  member  of  the  court  con- 
fesses his  inabHity  to  see  how  Instances  of 
intercourse  with  the  appellant  on  other  oc- 
casions than  the  one  charged  would  be  ad- 
missible as  bearing  on  consent,  but  instances 
of  intercourse  with  men  other  than  the  ap- 
pellant on  other  occasions  would  not  be  ad- 
missible for  any  purpose. 
The  motion  for  rehearing  is  overruled. 


MATTHEWS  v.  STATE. 


(No.  5135.) 

June  18, 


(Court  of  Criminal  Appeals  of  Texas. 
1919.) 

Licenses  ^=3ll(l)  —  Automobiles— "Civ^tJT- 

FEUR." 

A  salesman  for  an  oil  company,  who  first 
used  a  horse-drawn  vehicle  and  later  used  an 
automobile  truck  to  transport  the  oils  which 
he  sold,  it  being  his  custom  to  take  orders  and 
deliver  goods  immediately,  was  not  a  ciiauffeur 
within  A.  ts  35th  Leg.  c.  207,  §  14  (Vernon's 
Ann.  Pen.  Code  Supp.  1918,  art.  820i),  declar- 
ing that  no  person  shall  employ  for  hire  as  a 
chauffeur  of  a  motor  vehicle  a  person  not  li- 
censed as  such,  where  ^ch  salesman  received 
a  regular  salary  and  no  compensation  for  op- 
eration of  the  automobile  truck,  ^section  25 
of  the  act  defining  a  "chauffeur"  as  any  per- 
son whose  business  or  occupation  is  that  of 
operating  a  motor  vehicle  for  hire,  hence  such 
salesman  could  not  be  convicted  of  operating 
an  automobile  for  hire  without  a  license. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Chauffeur.] 


Appeal  from  El  Paso  County  Court,  at 
Law ;  WUl  P.  Brady,  Judge. 

W.  R.  Matthews  was  convicted  of  operat- 
ing for  hire  an  auto  truck  without  first  ob- 
taining a  license,  in  violation  of  Acts  35th 
Leg.  c.  207,  I  14,  and  he  appeals.  Reversed 
and  remanded. 

Hudspeth  &  Harper,  of  £1  Paso,  for  ap- 
pellant. 

E.  B.  Hendricks,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  Appellant  was  charged 
with  operating  for  hire  an  auto  truck  with- 
out first  obtaining  a  license. 

The  evidence  is  without  conflict  to  the 
effect  that  appellant  was  an  employ^  of  the 
Texas  Oil  Company  as  salesman,  for  which 
they  paid  him  $110  per  month  as  salary; 
that  he  drove  the  auto  truck  as  such  sales- 
man for  that  company,  took  orders,  and  de- 
livered the  goods  **on  the  spot";  that  when 
he  first  accepted  employment  from  the  com- 
pany he  used  vehicles  drawn  by  horses,  and 
received  a  salary  of  $85  per  month,  but  he 
proved  to  be  a  very  efficient  solicitor  and 
salesman,  and  increased  the  business  of  the 
company  rapidly.  As  his  business  Increased 
Ills  means  of  conveyance  proved  Inadequate, 
and  the  company  bought  and  put  him  in 
charge  of  the  auto  truck  for  the  purpose  of 
carrying  on  their  business,  and  increased  his 
wages  until  it  reached  $110  per  month.  The 
only  pay  that  he  received  was  for  his  serv- 
ices as  solicitor  and  salesman;  that  he  was 
not  paid  anything  as  a  chauffeur  or  for 
driving  the  auto  truck ;  that  he  drove  it  him- 
self, and  had  no  chauffeur  to  assist  him  in 
his  work.  The  evidence  Is  uncontroverted 
that  he  received  no  pay  from  his  employers 
for  driving  the  auto  truck  as  a  means  of 
carrying  on  their  business  in  soliciting  and 
delivering  their  goods  to  customers.  This 
was  the  state's  evidence.  The  defendant  in- 
troduced no  testimony,  but  the  state  used 
him  as  a  witness  without  his  objection,  as 
it  did  the  controlling  agent  of  the  Texas 
Oil  Company's  business  In  El  Paso.  He  was 
convicted  under  the  theory  that  these  facts 
placed  him  within  the  requirements  of  the 
law,  and  that  he  should  obtain  a  license  as 
chauffeur  to  operate  the  auto  truck  under 
the  circumstances  mentioned. 

The  act  under  which  this  conviction  oc- 
curred was  passed  by  the  Thirty-Fifth  Legis- 
lature at  its  General  Session,  beginning  on 
page  474  of  the  published  edition  of  the  acts 
of  that  session.  Section  14  of  the  act,  found 
on  page  477  (Vernon's  Ann.  Pen.  Code  Supp. 
1918, •art  8201),  reads  as  follows: 

"No  person  shall  employ  for  hire  as  a  chauf- 
feur of  a  motor  vehicle  any  person  not  licensed 
as  in  this  act  provided. 

"No  person  shall  allow  a  motor  vehicle  own- 


^s»For  other  casM  see  same  topic  and  KSY-NUMBER  in  aU  Key-Numbered  DigesU  and  Indexes 


Digitized  by 


Google 


340 


214  SOUTHWESTERN  REPORTER 


CTex, 


ed  by  him  or  tinder  his  control  to  be  operated 
by  any  chauffeur  who  has  no  legal  right  to  do 

80." 

Section  25  (Vernon's  Ann.  Olv.  St  Supp. 
1918,  art  7012^n)  of  said  act  provides 
that—' 

''An  application  for  a  license  to  operate  a 
motor  vehicle  as  a  chauffeur  (and  by  'chauffeur* 
is  meant  any  person  whose  business  or  occupa- 
tion is  that  he  operates  a  motor  vehicle  for 
compensation,  wages  or  hire),"  Ac. 

This  definition  as  well  as  the  provisions 
of  this  act  seem  to  apply  to  those  who  are 
known  as  chauffeurs,  and  who  operate  motor 
vehicles  as  such  chauffeur  for  compensation, 
wages,  or  hire.  This  is  the  legislative  de- 
finition, and  by  this  the  court  should  be 
governed.  It  would  seem  from  reading  the 
definition  of  "cliauffeur"  that  in  order  to 
bring  him  within  that  class,  he'  must  operate 
the  motor  vehicle  as  such  for  compensation, 
wages,  or  hire,  and  it  would  further  seem 
this  would  apply  directly  to  the  fact  or  rela- 
tion of  driver  of  the  vehicle  for  compensa- 
tion, wages,  or  hire,  and  would  seem  to  ex- 
clude the  idea  that  the  vehicle  was  used  as  an 
incident  to  carrying  on  the  business.  .  If  ap- 
pellant was  driving  the  auto  truck  for  a  stip- 
ulated sum  or  wages,  or  part  of  the  profits 
that  might  arise  from  the  use  of  the  vehicle, 
when  used  for  others,  he  might  be  within  the 
definition  given  by  the  legislature,  but  the 
relation,  however,  seems  to  be  direct,  that 
the  chauffeur  must  operate  the  vehicle  as 
such  and  for  the  purpose  of  so  making  mon- 
ey, and  should  as  chauffeur  receive  compen- 
sation for  operating  it  The  w^riter  does  not 
understand  that,  where  a  party  is  employed 
in  soliciting  orders  and  delivering  goods  as 
in  this  case,  his  services  and  the  use  of 
the  vehicle  in  delivering  the  goods  would 
constitute  him  a  "chauffeur"  within  this 
definition.  Such  seems  to  be  the  accepted 
idea  wherever  the  matter  has  been  discussed. 
We  find  in  11  Corpus  Juris,  on  page  747,  that, 
a  chauffeur  is  defined  to  be: 

"The  driver  of  an  automobile;  one  who  oper- 
ates and  propels  an  automobile;  one  who  drives 
or  operates  an  automobile  as  a  private  servant 
or  as  a  licensed  public  driver;  a  professional 
expert  in  the  operation  of  automobiles;  a 
mlin  who  drives  an  automobile  for  hire;  any 
person  operating  a  motor  vehicle  as  mechanic, 
employ^,  or  for  hire." 


The  above  is  the  general  definition  stated 
in  the  text  Under  that  will  be  found  this 
statement  in  the  note: 

"The  accepted  meaning  of  the  word  'chauf- 
feur' in  every  state  where  the  term  is  used 
in  a  motor  vehicle  statute  is  a  paid  operator  or 
employ^,  and  includes  in  it  the  idea  of  compen- 
sation for  the  operation  of  the  vehicle.  In 
some  of  the  states,  such  as  Massachusetts, 
New  EUimpshire,  Vermont,  the  clear  distinc- 
tion is  made  between  the  license  of  an  'opera- 
tor' and  the  license  of  a  'chauffeur,'  and  in  oth- 
er states,  such  as  Connecticut,  Rhode  Island, 
District  of  Columbia,  Delaware,  and  Maine, 
where  the  law  provides  that  all  operators  shall 
be  licensed,  the  word  'chauffeur*  is  not  used  at 
all  in  the  statutes,  but  the  more  inclusive  word 
'operator*  is  used.  •  •  •  'As  far  as  the  au- 
tomobile industry  and  users  of  motor  vehicles' 
are  concerned,'  it  would  only  be  by  a  strain- 
ed and  unnatural  contraction,  and  foreign  to 
the  accepted  usage,  that  the  term  'chauffeur* 
could  be  made  to  include  operators  other  than 
employes  for  hire.  The  'National  Association 
of  Automobile  Manufacturers*  and  the  'Amer- 
ican Automobile  Association'  use  the  word 
'chauffeur*  to  mean  'an  operator  for  hire,'  and 
it  is  the  opinion  of  the  court  that  the  word, 
as  we  believe  we  have  shown,  has  always  been 
used  in  that  sense  in  dealing  with  motor  vehicle 
legislation"— citing  Commonwealth  v.  Cooper, 
37  Pa.  Co.  Ct  R.  277,  282,  285. 

So  It  would  seem  from  a^  reading  of  the 
Texas  statute,  viewed  in  the  light  of  the 
general  acceptation  of  the  term  "chauffeur," 
that  where  a  license  is  required  of  the 
chauffeur  for  hire  or  wages,  it  has  a  direct 
relation  to  his  employment  to  run  the  vehicle 
itself  for  hire,  and  not  as  an  incident  to  the 
delivery  of  the  goods,  wares,  and  merchan- 
dise of  his  employer.  The  employment  in 
the  latter  case  is  to  take  orders  and  deliver 
the  goods,  not  to  run  the  auto,  the  auto  be- 
ing used  as  an  incident  for  the  purpose  of 
soliciting  orders  and  delivery  of  the  goods. 
The  chauffeur  as  contemplated  by  the  statute 
has  a  direct  relation  to  the  hire  for  operat- 
ing of  the  vehicle,  while  in  soliciting  and  de- 
livering goods  it  is  an  incident  to  his  employ- 
ment as  a  means  of  carrying  on  the  business 
for  which  he  receives  no  direct  pay,  as  in 
this  case.  We  are  of  opinion,  therefore,  ap- 
pellant should  not  have  been  convicted. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded. 
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GIBSON  T.  STATE.     (No.  5416.) 

(Court  of  Crimnial  Appeals  of  Texas.    Jane  18, 
1919.) 

1.  Falsb  Pbbtcnsss  <jk»49(1)— Consent  Ob- 
tained BY  False  Pretext— Pboop. 

Under  Pen.  Code  1911,  art.  1332,  relating 
to  theft  by  false  pretext,  etc.,  proof  of  an  appro- 
priation and  that  possession  of  the  alleged 
stolen  property  was  obtained  with  the  owner's 
consent  either  by  false  pretext  or  with  a  pres- 
ent intent  to  appropriate  it  will  authorize  a 
conviction. 

2.  False  Pretenses  ^=»7(5)  —  Obtaining 
Property  by  False  Pretexts— Applica- 
tion OF  Rule  in  Swindling  Oases. 

The  rule  in  swindling  cases  that  the  false 
representation  must  be  as  to  something  present 
or  past  has  no  application  in  a  case  where  the 
charge  is  theft  by  false  pretext  under  Penal 
Code  1911,  i  1332. 

3.  False  Pretenses  «=»12— "Theit  by  False 

PbE1-EXT"--0fFENSE     DiSTINQTJISnED     F^OM 

"Swindling." 
The  distinction  between  swindling  and  theft 
by  false  pretext  under  Penal  Code  1911,  art. 
1332,  depends  upon  whether  injured  party  was 
induced  to  part  or  intended  to  part  with  both 
title  and  possession,  in  which  case  the  offense 
is  swindling,  or  whether  he  intended  to  part 
only  with  possession,  in  which  case  it  is  theft 
by  false  pretext. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Swind- 
ling.] 

4.  False  Pretenses  <S=»49(5)— Theft  by  Pre- 
text—Reliance— Evidence. 

In  prosecution  on  indictment  for  felony 
theft,  evidence  held  to  sustain  finding  that  pre- 
text of  having  found  pocKetbook  and  of  want- 
ing money  so  as  to  make  change  to  divide  con- 
tents equally  between  defendant  and  another 
and  prosecuting  witness,  an  aged,  ignorant  man, 
in  fact  induced  his  surrender  of  money  which 
he  expected  to  get  back. 

5.  False  Pretenses  €s»22— Theft  by  Pre- 
text—Defense— Participation  BY  Probe- 
cuTiNQ  Witness— Effect. 

In  prosecution  for  felony  theft,  tried  with 
reference  to  Penal  Code  1911,  art.  1332,  relat- 
ing to  theft  by  false  pretext,  in  that  defendant 
had  found  a  pocketbook  and  wanted  money  to 
make  change  so  that  contents  could  be  equally 
divided  between  himself  and  another  and  pros- 
ecuting witness,  thereby  inducing  his  surrender 
of  money,  the  fact  that  he  was  to  share  in  con- 
tents was  no  defense. 

Appeal  from  District  Court,  Kaufman 
County;   Joel  R.  Bond,  Judge. 

Willie  Gibson  was  convicted  of  theft  of 
property  of  the  value  ot  more  than  $50,  and 
lie  appeals.    AfiSrmed. 

E.  A.  Berry,  Asst.  Atty.  Gen.,  for  the  State. 

LATTIMORE7,  J.  Appellant  was  convicted 
of  theft  of  property  of  the  value  of  more 
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than  $60  In  the  district  oonrt  of  Kaufman 
county,  and  his  punishment  fixed  at  ten 
years  in  the  poiitentlary. 

No  brief  is  on  file  in  behalf  of  the  api>el- 
lant,  and  the  record  is  bare  of  exceptions 
either  to  the  charge  of  the  court  or  the  in- 
troduction of  any  testimony.  The  motion  for 
new  trial  raises  but  one  question  in  such 
manner  as  to  call  for  our  consideration, 
namely,  that  under  the  evidence  no  case  is 
made  of  a  violation  of  any  law  of  this  state. 

The  indictment  against  appellant  is  in 
the  ordinary  form  for  felony  theft  of  per- 
sonal property,  and  charges  the  taking  of 
$200  in  money,  etc. 

[1,21  In  order  to  constitute  theft  under 
our  general  statute,  the  taking  of  the  prop- 
erty must  be  wrongful  and  without  the  own- 
er's consent,  but  in  article  1832,  Penal  Code, 
our  Legislature  specifically  provides  that, 
though  the  faking  be  with  the  owner's  con- 
sent, yet.  If  such  consent  be  obtained  by  any 
false  pretext,  or  If  the  taking  be  obtained 
with  any  intent  to  deprive  the  owner  of  the 
value  thereof  and  to  appropriate  the  same 
to  the  use  and  benefit  of  the  taker,  and  the 
property  is  so  appropriated,  then  the  offense 
of  theft  is  complete. 

In  the  early  case  of  Hornbeck  v.  State, 
10  Tex.  App.  408,  Judge  Winkler,  in  discuss- 
ing a  conviction  under  this  article  of  our 
statutes,  says: 

"To  constitute  the  offense  as  defined  in  this 
article,  the  taking  being  originally  lawful,  pos- 
session must  be  obtained  either  by  the  employ- 
ment of  some  false  pretext,  or  it  must  be  ob- 
I  tained  with  an  intent  >existing  in  the  mind  of  the 
taker,  at  the  time  the  possession  was  obtain- 
ed, to  deprive  the  owner  of  its  value  and  to 
appropriate  the  property  to  the  use  and  benefit 
of  the  taker,  and,  besides  these  requisites,  such 
a  taking  would  not  be  complete  so  as  to  consti- 
tute the  crime  of  theft,  until  the  taker  has  so 
appropriated  the  property  to  his  own  use  and 
benefit." 

This  statement  of  the  law  is  correct,  and 
in  any  case  of  theft  wherein  there  is  proof 
of  appropriation,  and  that  the  possession  of 
the  alleged  stolen  property  was  obtained 
with  the  owner's  consent,  if  it  appear  that 
such  possession  was  obtained  by  either  a 
false  pretext  or  that  when  the  property  was 
obtained  by  the  taker  there  existed  a  present 
intent  to  appropriate,  in  either  case  this  will 
be  sufficient.  Many  cases  liave  been  before 
this  court  on  widely  different  facts  showing 
many  varieties  of  false  pretext  in  order  to 
obtain  possession  of  property.  The  rule  In 
swindling  cases  that  the  false  representa- 
tions must  be  as  to  something  present  or  past 
is  held  to  have  no  application  in  a  case  where 
the  charge  is  theft  by  false  pretext  Ander- 
son V.  State,  77  Tex.  Cr.  R.  31,  177  S.  W. 
85;  Porter  y.  State,  28  Tex.  App.  295,  4  S. 
W.  880;  Blnk  t.  State,  50  Tex.  Cr.  R.  452,  98 
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S.  W.  249;  Lewis  t.  State,  76  Tex.  Cr.  B. 
509,  171  S.  W.  217.  This  court  has  affirmed 
cases  where  the  false  pretext  was  some  form 
of  borrowing  (Porter  v.  State,  supra),  or  some 
form  of  sale  where  the  purchaser  acquired 
the  property  by  what  the  jury  found  to  be 
a  false  promise  to  pay  (Anderson  v.  State, 
supra). 

[3]  The  distinction  between  the  offense  of 
swindling  and  theft  by  false  pretext,  as  de- 
duced from  the  opinions  of  this  court,  seems 
to  depend  upon  whether  the  injured  party 
was  induced  to  part  or  intended  to  part  with 
both  title  and  possession  of  his  property,  in 
which  event  the  case  is  swindling,  or  wheth- 
er he  intended  to  part  only  with  possession, 
in  which  event  it  will  be  theft  by  false  pre- 
text 

[4]  In  the  Instant  case  the  prosecuting  wit- 
ness was  an  aged  and  ignorant  white  man 
who  was  induced  to  believe,  and  evldenjtly 
did  believe,  according  to  the  opinion  of  the 
jury,  that  two  negroes,  one  of  whom  was 
appellant,  had  found  a  pocketbook  contain- 
ing, among  other  things,  a  S^lOO  bill  and  a 
$500  bill,  the  contents  of  which  said  pocket- 
book  said  negroes  proposed  to  divide  equal- 
ly among  themselves  and  the  prosecuting 
witness  if  they  could  only  make  change  In 
such  form  as  that  the  money  could  be  divid- 
ed. One  of  the  negroes  at  one  stage  of  the 
proceedings  left  and  pretended  to  go  to  see 
his  employer  to  get  him  to  change  the  money, 
but,  coming  back,  said  that  "the  boss  man 
didn't  have  change  to  change  up  the  money 
in  the  purse  and  that  we  would  have  to  get 
the  change  to  change  it  up.*'  In  discussing 
how  the  money  could  be  changed,  appellant 
claimed  to  have  only  $100  and  the  prosecut- 
ing witness  had  but  $8,  but  said  witness  told 
the  two  negroes  that  he  had  some  money 
in  the  bank  that  he  had  borrowed  to  live 
on,  and  at  their  insistence  he  went  to  the 
bank  and  drew  out  $200.  Appellant  went 
with  him  to  the  bank,  saw  him  draw  out 
the  money,  and  they  returned  together  to 
where  the  other  waiting  negro  was.  When 
they  got  back  appellant  took  out  some  paper 
wrapped  up  tight  and  handed  it  to  the  other 
negro,  saying  there  was  $100.  The  other 
negro  asked  if  there  was  really  that  amount 
of  money  in  the  paper  and  appellant  stated 
there  was,  and  the  other  said  to  appellant, 
"Ain't  you  got  no  more  change,"  and  appel- 
lant produced  and  handed  over  another  dol- 
lar. The  prosecuting  witness  delivered  his 
$200  to  the  other  negro,  who  thereupon  said, 
"Ain't  you  got  no  change?"  and  prosecuting 
witness  said  he  only  had  $8  more,  which  he 
needed;  but  the  negro  said,  "Tne  boss  man 
w*Tnts  it  so  he  can  get  change  out  of  it, 
and,  of  course,  you  will  get  your  money 
back."  Thereupon  the  prosecuting  witness 
handled  over  his  other  $8.  Thereupon  the 
other  negro  left  appellant  and  the  prosecut- 
ing witness,  but  presently  came  back  and 


said  the  boss  man  could  not  make  change 
before  night,  and  when  informed  that  tlie 
prosecuting  witness  could  not  meet  them  tliat 
night,  said  negro  promised  to  be  at  the  post 
office  the  next  day  at  10  o'clock  with  tlie 
prosecuting  witness'  money  in  an  envelope. 
They  parted  under  this  agreement  Later, 
and  after  conferring  with  friends  about  the 
matter  and  when  the  prosecuting  witness 
told  his  story,  the  two  negroes  were  arrest- 
ed, and  $110  was  found  on  one  and  $105 
on  the  other. 

Regarding  his  money  and  the  way  he  look- 
ed at  the  transaction,  the  prosecuting  witness 
said: 

"I  let  them  have  my  money  because  they  were 
going  to  use  it  to  change  up  this  money ;  yes; 
I  tbouglit  they  had  a  $500  bill,  and  that  was  the 
reason  I  let  them  have  my  money.  Yes;  they 
were  going  to  give  me  my  money  back  and  $200 
besides." 

On  cross-examination  he  said: 

"I  wasn't  going  in  with  them;  he  was  just 
going  to  give  me  a  third  of  what  the  pocket- 
book  contained.'^ 

He  also  said: 

''Yes;  I  was  going  to  take  a  third  of  what 
the  purse  contained;  if  there  wasn't  but  15 
cents,  I  was  to  have  a  nickel  of  it." 

We  thii^k-  the  trial  court  and  jury  were 
justified  in  concluding  that  the  prosecuting 
witness  expected  to  get  his  money  back,  and 
that  he  thought  its  only  purpose  in  the 
scheme  was  to  enable  change  to  be  made. 
This  was  the  purpose  for  which  he  was  told 
the  boss  man  wanted  it  and  he  swore  In 
that  connection  that  appellant's  confederate 
told  him,  "Of  course,  you  will  get  your  mon- 
ey back,"  and  that  he  did  expect  to  get  it 
back  plus  one-third  of  the  contents  of  the 
purse,  whatever  it  might  be. 

[5]  Our  attention  is  called  to  the  jLtOvell 
Case,  48  Tex.  Cr.-R.  86,  86  S.  W.  758,  13  Ann. 
Cas.  561,  and  the  Williams  Case,  209  S.  W. 
655,  decided  at  this  term.  The  latter  was  a 
swindling  case,  and  was  reversed  on  the 
facts;  this  court  holding  that  the  represen- 
tations to  the  injured  party  amounted  only 
to  false  promises  as  to  future  performances, 
and  that  same  could  not  support  a  swindling 
conviction.  We  further  intimated  in  said 
case  that  one  who  parted  with  his  property  In 
actual  exchange  for  property  known  by  him 
to  be  stolen  would  not  thereby  be  parting  with 
said  property  under  such  circumstances  as 
to  amount  to  swindling.  We  think  this  is 
correct,  but  that  case  is  not  in  point.  Nor 
do  we  agree  with  the  Lovell  Case,  supra, 
which  holds  that  the  false  pretext  which,  if 
true,  would  make  the  person  induced  to  part 
with  his  property  by  his  reliance  thereon 
guilty  of  a  crime,  would  not  support  a  con- 
viction of  theft  by  false  pretext 
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Tlie  Lovell  Case  cites  as  its  principal  au- 
ttioi-ity  Bishop's  New  Crim.  Law,  f  468,  an 
Inspection  of  which  shows  that  Mr.  Bishop 
Quotes  as  an  exception  to  the  general  role 
&  ^Icw  Tort  case,  to  wit,  McCord  v.  People, 
46  K.  Y.  470,  which  in  turn  is  based  on 
a  ^^isconsin  case.  The  next  section  of  Mr. 
Bisliop's  work,  section  469,  immediately  fol- 
lowing that  quoted  in  the  Lovell  Case,  cites 
and  discusses  the  Massachusetts  doctrine, 
xvlilch  is  the  opposite  of  the  New  York  posi- 
tion used  in  the  opinion  in  the  Lovell  Case. 
Mr.  Bishop  says  concerning  the  Massachu- 
setts doctrine: 

^'rriiis  view  accords  with  the  general  spirit 
of  the  criminal  law,  wherein  the  fault  of  one 
man  is  not  received  in  excuse  for  that  of  an- 
other; while  the  New  York  doctrine  would  in- 
troduce a  well-known  principle  of  civil  juris- 
prudence into  a  system  of  laws  to  which  it  is 
alien." 

In  the  Lovell  Case  the  injured  party  was 
unquestionably  induced  to  surrender  to  the 
accused  ^85  in  money  upon  what  was  admit- 
ted  to  be  a  false  pretext,  to  wit,  that  for 
$85   the  appellant  therein  would  secure  the 
dismissal  of  a  prosecution  which  was  in  the 
formative  stage  against  the  injured  party, 
$80  of  said  money  to  go  to  the  county  attor- 
ney and  $5  to  the  appellant.    In  fact,  no  such 
prosecution  was  in  any  stage  of  development, 
and  the  accused  so  admitted  on  the  trial. 
Upon   conviction  of  theft  by  false  pretext, 
the  same  was  reversed  by  this  court  upon 
the  ground  that  the  false  pretext,  if  true, 
would  have  made  the  owner  of  the  money 
guilty  of  conspiracy  to  bribe  an  officer.    As 
stated  by  Mr.  Bishop,  to  so  hold  is  for  this 
court  to  ingraft  upon  our  systeti  of  penal 
laws,  as  written  by  the  Legislature,  an  ex- 
ception  that   the  lawmaking  body  did   not 
see  fit  to  place  there,  and  is  to  hold  that 
the  Legislature  intended  to  say  in  article 
1332  that,  if  the  false  and  fraudulent  pretext 
was  of   such   nature   as  that   acquiescence 
therein  would  or  could  make  the  injured  per- 
son a  party  to  some  criminal  scheme,  if  true, 
then  such  pretext  would  not  suffice. 

The  language  used  in  article  1332  is  the 
very  broadest  possible.    It  says,  "if  any  false 
pretext"  induce  the  surrender  of  possession, 
then  the  taker  is  guilty  of  theft,  and  this  is 
what  the  lawmakers  intended  to  say.    It  is 
well  known  that  all  men  are  not  of  equal  in- 
telligence or  equally  informed  of  the  law, 
&nd  yet  it  is  fundamental  that  all  men  ought 
to  be  equally  protected  at  the  law's  hands. 
A  man  who  cannot  read;  a  stranger  ignorant 
ol  our  laws;  a  defective  who  is  not  the  i>eer 
of  the  ordinary  citizen;  the  wayfaring  man, 
though  a  fool — ^none  of  these  may  be  cheated 
by  false  pretext  out  of  what  is  rightfully 
theirs,  and  have  the  thief  go  unwhipped  of 
)^^ce  upon  the  specious  plea  that  by  ac- 
quiescence both  are  coated  with  the  same 
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taint.  Rather  than  that  such  immunity  be 
offered  the  impudent  thief  who  skulks  be- 
hind the  court's  protecting  pronouncement 
and  laughs  to  scorn  the  plucked  dupe  of  his 
skillful  pretense,  let  this  court  say  that  what 
the  lawmakers  have  written  shall  be  as  they 
have  written  it,  and  that  henceforth  it  shall 
be  left  for  a  Jury  of  the  country  to  decide 
as  a  question  of  fact  if  the  false  pretext 
in  truth  took  from  the  owner  the  possession 
of  his  property.  Then  the  victim  will  not 
become  the  bearer  or  sharer  of  the  guilt  of 
the  thief  and  the  shell  game,  card  sharp, 
confidence  man  will  find  it  less  profitable  to 
ply  his  trade.  The  Lovell  Case  is  overruled. 
In  the  instant  case  the  jury  believed  that 
the  prosecuting  witness,  who  was  61  years  of 
age  and  unable  to  read,  was  induced  to  turn 
his  money  over  to  the  appellant  and  his 
confederate  in  order  that  by  its  aid  and 
by  its  use  the  money  in  the  i^pposed  found 
pocketbook  could  be  made  divisible  among 
the  three,  and  that  at  the  end  of  the  division 
he  would  get  his  own  money  bacK  and  a 
third  of  what  was  in  the  pocketbook  besides. 
That  this  scheme  would  not  impose  upon  a 
man  of  intelligence,  or  perhaps  of  average 
intelligence,  is  not  a  question  that  is  involved 
in  this  case,  nor  indeed  ought  it  to  be.  It 
did  impose  on  this  humble  citizen,  and  if 
it  had  that  effect,  it  is,  and  ought  to  be,  pun- 
ishable and  within  the  inhibition  of  the 
law. 

Mr.  Bishop  says  in  section  436  of  his  ad- 
mirable work  on  Criminal  Law: 

'It  is  impossible  to  estimate  a  false  pretense 
otherwise  than  by  its  effect.    It  is  not  an  ab- 
solute thing,  to  be  bandied  and  weighed  as  so 
much  material  substance;  it  is- a  breath  issuing     ^ 
from  the  mouth  of  a  man,  and  no  one  can  know 
what  it  will  accomplish  except  he  sees  what 
in  fact  it  docs.     Of  our  million  of  men,  there 
is  not  one  who  would  not  be  pronounced  by 
the  rest  to  hold  some  opinion,  or  to  be  influ- 
enced in  some  affair,  from  considerations  not 
adapted  to  affect  any  mind  of  ordinary  judg- 
ment and  discretion.    And  no  man  of  business 
is  80  wary  as  not  in  a  single  instance  to  com- 
mit a  mistake  such  as  any  jury  would  say  on 
their  oath  could  not  be  done  by  a  man  of  ordi- 
nary  judgment   and   discretion.     These  thinga 
being  so,  plainly  a  court  cannot,  with  due  re- 
gard to  the  facts  of  human  life,  direct  a  jury 
to  weigh  a  pretense,  an  argument,  an  induce- 
ment to  action,  in  any  other  scale  than  that  of 
its  effect." 

As  stoted,  the  question  as  to  wbetlier  the 
pretenses  used  by  appeUaat  were  false  was 
one  for  the  Jury,  and  as  to  whether  the  «ime 
did,  in  fact,  induce  the  surrender  ol  t ne  i^ 
session  of   the  alleged  stoleu   ^^^^J^^^^^^^ 
also  for   the  jury,   and  whei^  J^^ei  the  ^wx^ 
propriately  submits  both  is^^^^want,  Nve  do 
decided   same  against   the    ^%^  xo  complaVn 
not  thlnlt    he   conld    he  l>^?vL  ^  vnaxiSviw^teA* 
that  the  scheme  which  he   ^^    ^.n^hy  tneana 
and  hy  wlilch  he  had  profl^^^' 
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of  which  he  had  obtained  from  another  his 
property,  was  guiltless  of  the  law  because  the 
Ignorant  or  the  foolish  were  his  victims. 

As  stated  above,  no  exceptions  to  anything 
that  transpired  on  the  trial  are  before  us, 
and  the  only  contention  being  that  the  evi- 
dence is  insufficient  to  support  the  verdict, 
which  is  herein  disposed  of.  We  think  the 
judgment  of  the  trial  court  should  be  af- 
firmed. 


MOORE  V.  STATE.     (No.  5347.) 

(Court  of  Criminal  Appeals  of  Texas.     June 

4,   1919.     Rehearing  Denied 

June  27,  1919.) 

1.  Criminal  Law  ^=s>1166^(6)  —  Habiclbss 
Ebbor— JUBT. 

Where,  although  the  environment  of  a  jur- 
or was  such  as  to  have  given  him  opportunity 
to  have  formed  some  opinion  touching  the  mer- 
its of  the  case,  nothing  was  disclosed  which 
would  have  made  him  subject  to  challenge  for 
cause,  and  he  was  excused  on  peremptory 
challenge  and  no  objectionable  juror  was  forc- 
ed on  accused,  and  he  failed  to  exhaust  his 
peremptory  challenges,  no  error  was  shown. 

2.  Cbiminal  Law   ^=»1166%(?)  — Habmless 
Erbob— JUBT. 

Where  venireman  was  excused  upon  per- 
emptory challenge,  and  the  court  offered  to  re- 
store the  challenge  to  accused,  no  error  appear- 
ed, even  though  the  juror  was  subject  to  chal- 
lenge for  cause. 

3.  Witnesses   ^=»277(2)  —  Cboss- Examina- 
tion OF  Accused. 

Where  one  accused  of  murder  was  asked, 
on  cross-examination,  if  he  shot  in  self-defense 
when  he  shot  deceased  while  crawling  on  his 
hands  and  knees  and  begging  accused  not  to 
continue  to  shoot  him,  the  eyewitnesses  for 
the  state  having  testified  the  shooting  took 
place  under  these  circumstances,  and  accused 
claiming  that  all  his  shots  were  in  self-defense, 
such  cross-examination  was  germane  and  not 
objectionable. 

4.  Obiminal  Law  <©=s>1176(3)— Exclusion  of 
EviDENcie— Subsequent  Admission. 

A  bill  relating  to  the  exclusion  of  testi- 
mony, which  was  subsequently  admitted,  dis- 
closed no  error. 

5.  Witnesses    ^=»240(4)  —  Leading    Ques- 
*  tions. 

An  inquiry  as  to  the  appearance  of  one  ac- 
cused of  murder,  whether  excited  or  irritated, 
was  not  objectionable  as  leading. 

6.  Criminal  Law  ^=»918(10,  11)— New  Trial 
—Swearing  Special  Veniremen. 

The  special  veniremen  having  been  sworn 
individually  as  they  were  impaneled,  the  failure 
to  swear  them  en  masse  was  an  irregularity 
not  available  when  raised  for  the  first  time  on 
motion  for  a  new  trial. 


7.  Criminal  Law  ^=»1177— Habmlbss  Ebsob 
—Suspended  Sentence. 

Appellant  having  been  convicted  of  murder, 
and  the  suspended  sentence  law  not  appl^-ing 
to  that  oflfense,  the  holding  of  the  trial  court 
that  his  application  for  submission  of  issue  as 
to  suspended  sentence  came  too  late  could  bavs 
resulted  in  no  harm. 

8.  Homicide    0=»276  —  Self- Defense  —  Pro- 
voking Difficulty— JuBT  Question. 

In  murder  trial  the  question  whether  accus- 
ed intended  to  provoke  deceased  to  assault  him, 
and  whether  what  accused  did  and  said*  was 
reasonably  calculated  to  so  provoke  deceased, 
held  for  the  jury,  despite  accused's  statement 
that  he  had  no  intention  to  kill  or  to  provoke 
the  difficulty  with  deceased. 

9.  Homicide  ^ss>271-^ubt  Questioit. 

In  murder  trial  the  question  whether  ac- 
cused's mind  was  in  a  condition  rendering  him 
incapable  of  cool  reflection  held  for  the  jury. 

10.  Witnesses  «=»240(4)  —  Lkadino   Ques- 
tion. 

In  murder  trial  the  question  whether  de- 
ceased was  looking  in  accused's  direction  was 
not  objectionable  as  leading,  it  not  suggesting 
the  answer  desired. 

11.  Cbiminal  Law  ^=»C84  —  Order  of  Evi- 
dence-Rebuttal. 

The  receipt  of  evidence  in  rebuttal,  though 
out  of  its  order,  is  discretionary. 

12.  Criminal  Law  ^s>823(6)— Homicide  <&=» 
800(12)— Self- Defense— Instructions. 

A  charge  on  manslaughter  was  not  unduly 
restrictive  of  accused's  right  of  self-defense 
where  the  reference  in  such  charge  to  self- 
defense  was  not  an  attempt  to  define  the  law  of 
self-defense,  but  to  direct  the  jury's  attention 
to  the  fact  that  they  should  keep  the  law  and 
facts  as  to  self-defense  in  mind  for  accused's 
benefit,  and  the  law  of  self-defense  was  fully 
given  in  other  paragraphs  of  the  charge. 

Appeal  from  District  Court,  Bockwoll 
County;   Joel  B.  Bond,  Judge. 

W.  D.  Moore  was  convicted  of  murder,  and 

appeals.    Affirmed. 

Baskett  &  De  Lee,  of  Dallas,  for  appel- 
lant. 

T.  B.  Bidgell,  of  Bockwall,  and  E.  A.  Ber- 
ry, Asst.  Atty.  Gen.,  for  the  State. 

MORROW,  J.  Appellant  was  convicted  of 
murder,  and  his  punishment  fixed  at  five 
years'  confinement  in  the  penitentiary. 

[1]  The  environment  of  the  juror  mention- 
ed in  bill  of  exceptions  No.  1  was  such  as  to 
have  given  him  opportunity  to  have  formed 
some  opinion  touching  the  merits  of  the  case. 
Nothing,  however,  is  disclosed  which  would 
have  made  him  subject  to  challenge  for 
cause.  He  was  excused  on  peremptory  chal- 
lenge. No  objectionable  juror  was  forced  on 
appellant,  and  he  failed  to  exhaust  his  per« 
emptory    challenges.      There    is    no    error 
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shown.  Hudson  t.  State,  28  Tex.  App.  338, 
13  S.  W.  388 ;  McKlnney  v.  State,  31  Tex.  Cr. 
R.  583,  21  S.  W.  683. 

[2]  Th^  venireman  referred  to  in  bill  No. 
2  having  been  excused  upon  peremptory  chal- 
lenge, and  the  court  having  offered  to  re« 
store  the  challenge  to  appellant,  the  bill  dis- 
closes no  error,  even  though  the  juror  had 
been  subject  to  challenge  for  cause.  Such 
opinion  as  he  had  was  formed  from  hear- 
say, and  in  testing  his  qualification  the  court 
followed  the  procedure  designated  in  subdi- 
vision 13  of  article  692,  C.  O.  P.  Canon  v. 
State,  59  Tex.  Cr.  R.  405,  128  S.  W.  141. 

[3]  The  appellant,  on  cross-examination, 
was  asked  if  iie  shot  in  self-defense  when  he 
shot  deceased  while  he  was  crawling  on  ills 
hands  and  knees  and  begging  the  appellant 
not  to  continue  to  shoot  him.  The  eyewit- 
nesses for  the  state  testified  that  the  shoot- 
ing took  place  under  these  circumstances, 
and  appellant  claimed  that  all  the  shots  fired 
by  him  were  in  self-defense.  We  think  the 
cross-examination  was  germane  and  not  sub- 
ject to  objection.  Wharton,  Crim.  Bv.  §  429 ; 
Weaver  ▼.  State,  150  S.  W.  789 ;  Crockett  v. 
State,  40  Tex.  Cr.  R.  178,  49  S.  W.  392; 
Brown  v.  State,  38  Tex.  Cr.  R.  597,  44  S.  W. 
176. 

[4]  Bill  No.  4  relates  to  the  exclusion  of 
testimony  whicii  was  subsequently  admitted, 
and  discloses  no  error. 

[6]  The  inquiry  as  to  the  appearance  of  ap- 
pellant, whether  excited  or  irritated,  was  not 
objectionable  as  leading.  Canon  v.  State,  69 
Tex.  Cr.  B,  398,  129  S.  W.  139;  Rogers  v. 
State,  65  Tex.  Cr.  R.  105,  143  S.  W.  631; 
Bennett  v.  State,  39  Tex.  Cr.  R.  639,  48  S.  W. 
61;  Meyers  v.  State,  37  Tex.  Cr.  R.  208,  39 
S.  W.  111. 

[6]  The  special  veniremen  having  been 
sworn  indlvidunlly  as  they  were  impanelel, 
the  failure  to  sw.ear  them  en  masse  was  an 
irregularity  not  available  when  raised  for 
the  first  time  on  motion  for  a  new  trial. 
Caldwell  v.  State,  12  Tex.  App.  316.  See 
Jones  V.  State,  37  Tex.  Cr.  R.  434,  35  S.  W. 
975. 

[7]  In  the  recent  case  of  Wilson  v.  State, 
210  S.  W.  802,  the  opinion  is  expressed  that 
the  words  "before  the  trial  begins"  in  the 
statute,  touching  suspended  sentence,  meant 
before  both  parties  had  announced  ready 
for  trial.  If  it  were  not  so,,  however,  the 
appellant  having  been  convicted  of  mur- 
der, and  the  suspended  sentence  law  not  ap- 
plying to  that  offense,  the  holding  of  the 
trial  court,  that  his  application  for  the  sub- 
mission of  that  issue  came  too  late,  could 
have  resulted  in  no  harm. 

[8]  The  appellant  was  a  tenant  upon  the 
farm  of  J.  S.  McDaniel,  whose  son,  Bud  Mc- 
Daniel,  was  killed.  The  age  of  appellant  was 
57  years,  and  his  son,  Goldie  Moore,  a  youth 
about  17  or  18  years  of  age,  had  been  se- 
verely whipped  by  the  deceased  a  few  days 
prior  to  the  homicide.    This  son,  according 
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to  the  testimony,  had  been  an  invalid  and  his 
mind  was  feeble.  The  cause  of  the  assault 
upon  him  appears  to  have  been  his  alleged 
misconduct  towards  the  sister  of  the  deceas- 
ed. This  appellant  claimed,  prior  to  the 
homicide^  was  a  false  charge,  maliciously 
fabricated.  The  appellant  was  incensed  at 
the  deceased,  and  went  to  Dallas  and  pro- 
cared  a  pistol,  and  some  10  minutes  before 
the  homiclae,  which  occurred  in  the  town  of 
Rockwall,  he,  according  to  testimony  which 
he  denied,  referred  to  the  deceased  as  a 
"God  damned  thieving  son  of  a  bitch,'*  and 
said,  "X  will  see  him;  I  will  tell  him  so 
when  I  see  him."  Appellant  claimed  that  he 
obtained  the  pistol  to  leave  with  his  wife 
on  his  contemplated  absence  in  eastern  Tex- 
as, and  that  he  brought  it  to  Rockwall  on 
the  occasion  of  the  homicide  for  the  purpose 
of  having  a  scabbard  made  for  itl  He  said 
that  he  saw  the  deceased  and  a  companion 
step  off  a  platform  or  gallery,  and  that  he 
was  carrying  the  pistol  in  a  pasteboard  box ; 
that  immediately  upon  seeing  them  he  took 
the  pistol  out  of  the  box  and  loaded  it  with 
cartridges  which  he  had  in  his  possession. 
He  claimed  he  was  not  expecting  trouble  with 
the  deceased,  and  did  not  arm  himself  for  the 
purpose  of  trouble,  but  for  the  purpose  of 
defending  himself,  and  said  after  he  saw  de- 
ceased walking  before  him  he  did  not  know 
what  he  was  goin^  to  run  up  against.  He 
said  he  had  not  made  up  his  mind  to  kill 
deceased,  but  had  turned  the  matter  of  as- 
sault on  his  son  over  to  the  court;  that  he 
was  angry  about  it,  and  said: 

"I  saw  liim  stop,  and  I  went  right  on;  did 
not  halt  more  than  a  minute  when  I  slipped  my 
shells  in  my  gun.  I  hadn't  made  up  my  mind 
to  kill  him.  I  loaded  the  gun  to  defend  myself 
after  I  asked  him  if  he  beat  up  my  boy.  I 
couldn't  help  asking  him  the  first  time  I  saw* 
j  him.  I  was  going  to  shoot  him  if  he  made  any 
*resent.'  I  wasn't  aiming  to  shoot  antU  he 
made  a  pass,  and  Said,  *I  can  get  you  too.'  I 
wouldn't  have  shot  him  if  he  hadn't  resented 
it.  I  didn't  know  whether  I  had  hit  him  at 
an.  I  didn't  know  what  he  was  after  on  the 
ground.  When  I  shot  the  first  time  he  went 
down  like  he  was  after  something.  I  was 
shooting  him  to  protect  myself." 

He  described  the  homicide  by  saying: 

"I  walked  up  and  said  to  deceased,  'Bud,  did 
you  get  satisfaction  out  of  Goldie  Moore?'  to 
which  deceased  replied,  'I  did';  and  came  up 
and  says,  1  can  get  it  out  of  you;'  and 'made 
a  lunge  at  me  and  I  shot  him.  It  looked  like 
he  had  a  knife  or  something  coming  toward 
me,  and  I  shot  lum,  and  he  went  down  on  the 
ground  and  kept  running  toward  me,  and  I 
didn't  know  but  what  he  was  fixing  to  come  at 
me,  and  I  shot  him  again— twice  more." 

Upon  being  asked  if  he  would  have  fired 
except  in  defense  of  his  life,  he  said: 

"Why,  of  course,  I  was  mad,  and  that  iw  the 
cause  of  my  doing  it,  to  protect  myself— to  save 
my  own  life." 
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The  state's  testimony,  as  developed  from 
several  witnesses,  is  illustrated  by  the  fol- 
lowing quotation  from  one  of  them: 

'*Bud  McDaniel,  Mr.  G.  I.  Trotter,  and  I  were 
standing  together,  kinder  in  a  row.  •  •  • 
Mr.  Trotter  was  'cutting  up,*  and  Bud  was 
standing  laughing  at  us.  *  *  *  When  I  first 
saw  Mr.  Moore  he  was  coming  off  the  walk. 
Not  a  word  was  said  about  the  defendant 
Bud  McDaniel  was  not  looking  in  the  direction 
from  whence  the  defendant  came.  The  defend- 
ant walked  up  in  about  six  or  eight  feet  of 
us,  I  suppose,  and  said,  'Bud,  I  guess  you  got 
satisfaction  out  of  the  boy;*  and  when  he  said 
that  he  shot,  and  Bud  threw  up  his  arm  like 
that,  and  fell  and  caught  on  his  hands  and 
knees,  and  went  running  off,  saying,  'For  God's 
sake,  don't  kill  me!*  be  was  running  on  his 
hands  and  knees,  and  the  defendant  was  fol- 
lowing him,  and  when  he  shot  him  the  second 
time  Bud  was  saying,  'For  God's  sake,  don't 
do  that!'  When  the  appellant  said,  'I  guess 
you  got  satisfaction  out  of  the  boy,*  McDai^el 
made  no  reply." 

Appellant  insists  that,  if  It  be  conceded  that 
appellant's  question  and  manner  were  reason- 
ably calculated  to  provoke  the  difficulty,  his 
disclahner  of  intent  to  do  so  would  preclude 
the  right  to  submit  the  issue  to  the  jury. 
It  is  true  that,  to  justify  the  submission  of 
the  issue,  the  words  and  acts  of  the  appel- 
lant must  have  been  reasonably  calculated  to 
bring  about  a  difficulty,  and  the  appellant 
must  have  had  the  Intention  to  do  so,  in  or- 
der that  he  might  have  an  excuse  for  killing 
or  injuring  the  deceased,  we  do  not  think, 
however,  that  the  appellant's  statement  of 
his  conclusion  that  he  had  no  intention  to 
kill  or  to  provoke  the  difficulty  was  conclu- 
sive. The  jury  was  authorized,  In  deciding 
what  his  intention  was,  to  take  into  consid- 
eration his  conduct  and  his  relation  to  the 
deceased.  The  expression  of  the  court  in 
McGrew's  Case.  49  S.  W.  227,  is  pertinent 
Judge  Brooks,  writing  the  opinion,  says: 

"While  the  act  of  provocation  must  be  confin- 
ed to  the  time  when  the  homicide  was  commit- 
ted, yet  we  do  not  understand  by  this  that  we 
cannot  look  back  to  the  facts  transpiring  before 
this,  the  course  of  conduct  of  the  parties,  and 
their  former  conversations,  in  order  to  shed 
light  upon  it,  and  render  significant  some  act 
or  declaration  done  at  the  time  of  the  homi- 
cide/* 

The  court,  with  the  acquiescence  of  ap- 
pellant, submitted  the  issue  of  self-defense. 
He  relied  on  it  in  his  testimony.  His  reli- 
ance upon  it  was  based  upon  the  fact  that  he 
testified  that  deceased  responded  to  his  in- 
quiry about  getting  satisfaction  out  of  the 
boy  by  an  assault,  or  a  threatened  assault, 
and  that  the  appellant  thought  that  he  had 
a  knife  or  some  instrument  to  injure  him 
with.'  The  assault  which  he  described  came, 
from  his  standpoint,  in  immediate  response 
to  the  words  he  used  to  the  deceased,  and  the 
jury,  in  determining  whether  they  were  rea- 


sonably calculated  to  provoke  the  deceased, 
had  before  them  the  avowed  intention  of  the 
appeilaht  to  kill  the  deceased  if  he  resented 
or  made  any  move  in  response  to  the  lan- 
guage that  he  used  to  him.  They  ha&  before 
them  the  fact  that  the  appellant,  as  soon  as 
he  saw  the  deceased,  loaded  his  pistol,  ap- 
proached deceased,  and  accosted  him  in  the 
manner  which  he  described ;  that  five  or  ten 
minutes  previously  he  had  used,  in  the  pres- 
ence of  a  witness,  words  denouncing  the  de- 
ceased and  Uireatening  to  denounce  him  to 
his  face;  the  anger  and  resentment  of  the 
appellant  developed  not  only  from  his  own 
admissions,  but  from  the  testimony  of  other 
witnesses,  his  expressed  belief  that  a  wrong 
had  been  done  him  in  the  assault  upon  his 
son,  and  that  it  was  founded  upon  mali- 
cious and  false  accusations  against  his  son. 
In  the  light  of  those  and  other  facts,  which 
were  before  the  jury,  we  are  not  prepared 
to  say  that  the  tiial  court  would  have  been 
justified  in  deciding  as  a  matter  of  law  that 
there  was  no  intent  upon  the  part  of  the 
appellant  to  provoke  the  deceased  to  assault 
him  or  that  he  did  nothing  reasonably  cal- 
culated  to  do  so.  Neither  are  we  prepared 
to  say  that  the  jury,  in  passing  upon  the 
subject,  was  without  legal  basis  for  the  con- 
clusion which  they  formed.  There  are  many 
cases  supporting  the  view  expressed  in  the 
quotation  from  McGrew's  Case,  supra,  among 
tbem  Bateson  v.  State,  46  Tex.  Cr.  R.  46,  80 
S.  W.  88 ;  Barstado  v.  Stote,  48  Tex.  Cr.  R. 
255,  87  S.  W.  344;  Cornelius  v.  State,  54 
Tex.  Cr.  R.  186,  112  S.  W.  1050;  TaMy^  v. 
State,  47  Tex.  Cr.  R.  444,  83  S.  W.  1128; 
Taylor  v.  State,  47  Tex.  Cr.  R.  122,  80  S.  W. 
378,  122  Am.  St.  Rep.  675. 

[9]  Under  the  evidence  of  bystanders,  who 
described  the  acts  and  conduct  of  the  de- 
ceased and  the  circumstances  attending  the 
homicide,  we  think  the  question  whether  ap- 
pellant's mind  was  in  a  cohdition  rendering 
him  incapable  of  cool  reflection  was  for  the 
jury,  and  that  the  court  would  not  have 
been  justified  in  eliminating  the  issue  of 
murder. 

[10]  The  question,  "Was  McDaniel  looking 
in  the  direction  of  Moore?'*  does  not  suggest 
the  answer  desired,  and  the  bill  complaining 
that  it  was  leading  discloses  no  error. 
Coates  V.  State,  2  Tex.  App.  19;  Moore  v. 
State,  49  Tex.  Cr.  R.  502,  96  5.  W.  321; 
Branch's  Ann.  P.  C.  §  157. 

[11]  The  bill  complaining  of  the  admission 
of  the  evidence  of  the  witness  Underwood 
failing  to  set  out  the  evidence,  we  are  un- 
able to  pass  upon  its  materiality.  See  Ver- 
non's Texas  Crim.  Stats,  vol.  2,  p.  537,  subd. 
21,  and  cases  listed.  The  receipt  of  it  in  re- 
buttal, though  out  of  its  order,  was  a  matter 
within  the  discretion  of  the  trial  judge. 
Graham  v.  State,  57  Tex.  Cr.  R.  109,  123  S. 
W.  691. 

[12]  Complaint  is  made  of  the  charge  on 
manslaughter  in  that  it  was  unduly  restr^.c- 
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tiye  of  appellant's  right  of* self-defense.  The 
reference  in  the  charge  on  manslaughter  to 
self-defense  was  not  an  attempt  upon  the 
court  to  define  the  law  of  self-defense*  but 
to  direct  the  Jury's  attention  to  the  fact  that 
they  should  keep  the  law  of  self-defense  and 
the  facts  touching  it  ill  mind  for  appellant's 
benefit.  The  law  of  self-defense,  both  on 
real  and  apparent  danger,  was  fully  given  to 
the  jury  in  other  and  distinct  paragraphs  of 
the  charge,  and  the  complaint  made  that  the 
charge  on  manslaughter  resulted  in  undue 
restriction  qf  appellant's  right  of  self-defense 
is  not  sustained,  we  thinlc,  by  the  record; 
but,  assuming  that  the  issue  of  self-defense 
was  raised  by  the  facts,  we  think  it  is  suf- 
ficiently submitted,  taking  into  consideration 
the  charge  as  a  whole. 

All  the  bills  of  exception  have  been  ex- 
amined and  considered,  though  some  of  them 
are  not  discussed.  ^Hiey  relate  to  the  appli- 
cation of  questions  of  practice,  and  we  deem 
a  detailed  review  of  them  unnecessary. 

Perceiving  no  error  committed  by  the  trial 
court  which  would  authorlsei  a  reversal  of 
the  Judgment,  it  is  afiOrmed. 


MOORB  V.  STATE.     (No.  6011.) 

(Coart  of  Criminal  Appeals  of  Texas.  June 
5,  1918.  On  Stote's  Motion  for  Rehearing, 
Jan.  '29,  1919.  On  Appellant's  Motion  for 
Rehearing,  June  27,  1919.) 

On  State's  Motion  for  Rehearing. 
1.  GanaNAL  Law  ^=»510%~-Bvidenoe— Oob- 

BOBOBATION  OF  AOCOlCPLICfi— HANDWBITIIfa. 

Writings  admittedly  signed  by  defendant, 
ixitroduced  for  comparison,  are  competent,  on 
inspection  by  the  jury,  to  corroborate  accom- 
plice as  to  defendant's  signature  of  bill  of  sale 
in  question. 

Z  Cbiminal   Law   ^s»511(D  —  Aocompzjck 

TKSTIMONT— COBBOBOBATION— SurFIClENCT. 

Evidence  on  prosecution  for  the  theft  of  au- 
tomobile held  sufficient  to  corroborate  accom- 
plice. 

On  Appellant's  Motion  for  Rehearing. 
3.  CBmiNAL  Law  ^=»784(1)  —  Trial  —  It?- 

STRUCnONB— ClBCUKSTANTIAL     EVIDENCE. 

There  being,  on  prosecution  for  theft  of  a 
car,  afterwards  recovered  from  H.,  no  direct 
testimony  that  it  was  the  one  testified  to  as  hav- 
ing been  sold  by  defendant  to  H.,  charge  on  cir- 
cumstantial evidence  should  have  been  given. 
Prendergast,  J.,  dissenting. 

Appeal    from    District    Court,    McLennan 
County ;  Richard  I.  Munroe,  Judge. 

George  Moore  was  convicted  of  theft,  and 
appeals.    Reversed  and  remanded. 

J.  A.  Elbler  and  Shurtleff  &  Oummlngs, 
all  of  Waco,  for  appellant. 
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Jno.  B.  McNamara,  Go.  Atty.,  and  D.  C 
Woods,  Asst.  Co.  Atty.,  both  of  Waco,  and 
E.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  The  indictment  charged 
appellant  with  theft  of  an  automobile. 

T)ller,  the  accomplice,  testified  substan- 
tially that  he  and  appellant  stole  an  auto- 
mobile in  Waco  and  carried  it  to  Carthage 
In  Panola  county  and  disposed  of  it.  More 
specifically.  Tiller  testified  when  they  reach- 
ed Carthage  with  the  automobile  they  went 
to  a  hotel,  it  being  about  the  middle  of 
the  night,  and  the  next  day  or  so  he  disposed 
of  the  car;  that  appellant  was  not  present 
and  did  not  participate  in  the  sale ;  that  when 
the  sale  was  consummated  he  conferred  with 
appellant,  and  appellant  agreed  to  and  sanc- 
tioned the  sale;  that  the  purchaser  was  not 
aware  appellant  had  anything  to  do  with  the 
transaction;  that  he  (Tiller)  had  appellant 
to  write  a  bill  of  sale  to  the  car  to  the  pur- 
chaser but  appellant  did  not  sign  his  true 
name.  It  is  sutficiently  shown  that  appellant 
was  in  Carthuge  at  the  time  these  matters 
occurred.  Tiller  testified  further  that  appel- 
lant wrote  and  signed  a  bill  of  sale,  and  they 
finally  returned  to  Waco.  The  alleged  owner 
of  the  car  testified  that  it  was  stolen  from  the 
streets  of  Waco,  and  seven  months  after- 
ward he  went  to  Carthage  and  identified  a 
car  as  being  the  one  stolen  from  him.  It  was 
in  the  possession  of  the  doctor  to  whom  Til- 
ler says  he  sold  it.  The  bill  of  sale  was  se- 
cured in  some  way  and  introduced  in  evi- 
dence. The  alleged  purchaser  was  not  a  wit- 
ness in  the  case.  This  bill  of  sale  was  intro- 
duced before  the  Jury,  and  appellant's  known 
signature  to  an  application  for  coiftinuance, 
and  also  one  to  motion  for  severance,  was 
Introduced.  We  suppose  this  was  for  the 
purpose  of  comparison  of  handwriting.  There 
was  no  evidence  from  the  jury  or  any 
other  source  in  regard  to  the  similarity  of 
handwriting  between  the  bill  of  sale  intro- 
duced in  evidence  and  the  signature  of  ap- 
pellant shown  to  be  genuine  on  the  two  mo- 
tions above  specified. 

One  of  appellant's  contentions  is  that  the 
evidence  is  not  suflJcient  to  corroborate  the 
accomplice.  The  general  proposition  is  cor- 
rectly stated  that,  where  the  accomplice 
testifies  to  positive  facts  with  reference  to  a 
criminal  act  for  which  conviction  is  sought, 
evidence  tending  to  connect  the  defendant 
would  justify  the  jury  In  arriving  at  a  con- 
clusion as  to  the  sufficiency  of  the  evidence. 
The  evidence  may  be  regarded  as  sufficient 
to  show  that  appellant  was  in  Carthage  at 
the  time  of  the  sale  of  the  cur,  and  from  the 
circumstances  the  jury  might  infer  that  he 
went  with  Tiller  from  Waco  to  Carthage  in 
the  car.  It  is  more  than  questionable  that 
Tiller  was  corroborated  as  to  the  fact  that 
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appellant  was  In  or  left  Waco  with  Tiller. 

There  is  no  evidence,  as  we' understand  the 
record,  that  corroborates  the  accomplice  that 
appellant  wrote  the  bill  of  sale.  There  is 
some  corroboration  of  Tiller  as  to  the  fact 
that  the  car  found  In  possession  of  the  doc- 
tor seven  months  after  the  sale  was  the  car 
that  Tiller  says  he  sold  to  the  doctor  and 
which  he  says  appellant  assisted  him  in  'sell- 
ing. The  doctor  was  not  brought  as  a  wit- 
ness to  identify  this  car  as  the  one  he  bought 
at  that  time.  Seven  months  afterward,  Mc- 
Bride,  the  alleged  owner,  found  his  missing 
car  in  possession  of  this  doctor  at  Carthage ; 
but  the  evidence  is  not  sufficient  to  show  that 
this  was  the  cal*  mentioned  in  the  bill  of  sale, 
or  that  appellant  wrote  the  bill  of  sale  in- 
dependent of  the  accomplice  testimony.  The 
Identification  seven  months  after  the  theft 
that  this  was  the  particular  car  we  think  Is 
hardly  sufficient.  The  state  could  have  pro- 
duced the  doctor  who  bought  the  car  to  show 
that  was  the  car  that  he  bought  from  Tiller. 
There  is  no  reason  given  why  he  was  not 
brought,  and,  if  we  omit  the  testimony  of  the 
accomplice,  there  is  nothing  to  show  that 
this  particular  car  was  the  car  sold  to  this 
doctor  before  the  alleged  owner  identified  it. 
The  state  could  have  attempted  to  prove  sim- 
ilarity of  handwriting  as  to  whether  the 
name  of  appellant  signed  to  the  bill  of  sale, 
if  he  did  sign  it,  was  in  the  same  handwrit^ 
ing  as  that  recognized  to  be  genuine  In  his 
signature  to  the  motion  for  continuance  and 
motion  to  sever  in  other  cases.  This  case  has 
not  been  satisfactorily  proved,  and  we  are  of 
opinion  that  under  the  statement  above  the 
evidence  Is  too  weak,  incoherent,  and  indef- 
inite to  sustain  this  conviction,  and  there  is 
no  reason  given  why  the  state  did  not  use 
the  doctor's  testimony  in  connecting  up  these 
matters,  if  they  could  have  so  proved  by  him. 
They  could  have  shown  by  the  doctor  wheth- 
er or  not  this  was  the  particular  car  he 
bought  about  which  Tiller  testified.  The  doc- 
tor could  have  bought  this  car  subsequently 
and  appellant  not  be  connected  with  it  If 
this  was  not  the  car  sold  at  the  time  to  the 
doctor,  known  as  the  McBride  car,  then  the 
evidence  is  not  sufficient,  and  there  is  a  want 
of  connection  in  the  testimony  that,  legally 
speaking,  renders  the  testimony  insufficient. 

In  our  opinion  this  Judgment  ought  not  to 
be  affirmed,  and  it  is  therefore  reversed,  and 
the  cause  remanded. 

PRENDERGAST,  J.,  dissents. 

On  State's  Motion  for  Rehearing. 

MORROW,  J.  In  the  opinion  of  the  writer, 
the  evidence  Is  legally  sufficient  to  support 
the  verdict. 

The  owner  of  a  Ford  automobile,  with  a 
Dallas  number  upon  it,  left  it  standing  on 
one  of  the  streets  at  Waco  on  January  2, 
1917.    He,  about  seven  months  later,  found  it 


at  Carthage,  Tex:,  In  the  possession  of  Dr. 
Hull.  It  contained  marks  enabling  him  to 
identify  it.  The  appellant  George  Moore  and 
Noble  Tiller  resided  at  Waco,  at  the  time  the 
car  was  lost;  Tiller  havhig  for  some  time 
previous  thereto  been  an  employ^  of  Moore. 
A  witness  testified  that  he  saw  the  appel- 
lant and  Noble  Tiller  together  in  the  winter 
of  1917,  some  time  after  Christmas,  at  Carth- 
age, Tex.,  in  a  Ford  car  which  was  after- 
wards purchased  by  Dr.  Hull,  a  resident  of 
Carthage.  The  witness  saw  them  in  the  car 
more  than  once — saw  them  get  in^  the  car  at 
the  hotel — but  the  witness  was  not  present 
when  the  car  was  sold  to  Dr.  Hull.  The 
keeper  of  the  hotel  at  Carthage  testified 
that  in  January  or  February,  1917,  Noble  ini- 
ler  and  the  appellant  came  to  bis  hotel  to- 
gether in  an  automobile  at  nighttime  and  re- 
mained until  the  following  afternoon.  Tiller 
testified  that  he  and  appellant  were  riding  to- 
gether in  appellant's  car  in  Waco  when  they 
saw  the  automobile  In  question,  appellant 
remarking  that  it  had  a  Dallas  number  upon 
it;  that  appellant  drove  it  to  his  father's 
bam,  and  about  10  o'clock  that  night  the  wit- 
ness and  appellant  got  in  the  car  and  drove 
to  Carthage  by  way  of  Corsicana;  that  the 
following  morning,  while  he  was  at  the  gar- 
age, he  met  Dr.  Hull,  who  proposed  to  buy 
the  car;  that  the  witness  told  him  that  an- 
other was  the  owner  of  it  and  then  went  to 
the  hotel  and  told  appellant  that  Hull  would 
pay  $250  for  it ;  that  appellant  wrote  a  bill  of 
sale  to  Hull,  signing  it  "George  Mooney"; 
that  they  got  the  money  and  went  to  Shreve- 
port.  They  reached  Carthage  about  12 
o'clock  at  night  The  bill  of  sale  dated  Janu- 
ary 3,  1917,  conveying  one  B\)rd  car  to  Dr. 
Hull  for  $265,  signed  George  Mooney,  was 
introduced  In  evidence.  Tiller  identifying 
it  and  testifying  that  it  was  written  and 
signed  by  the  appellant. 

[1]  Specimens  of  appellant's  handwriting, 
consisting  of  his  signature  made  to  papers 
in  connection  with  the  trial,  were  introduced 
in  evidence  without  objection  for  the  pur- 
pose of  comparison.  The  writings  introduced 
for  comparison  had  admitted  signature  of 
appellant,  and  were  competent,  on  inspection 
by  the  jury,  to  corroborate  the  accomplice 
as  to  the  signature  of  the  bill  of  sale.  Ches- 
ter V.  State,  23  Tex.  App.  583,  5  S.  W.  ll'.j; 
Mahon  v.  State,  46  Tex.  Cr.  R.  240,  79  S.  W. 
28 ;  Williams  v.  State,  27  Tex.  App.  471,  11 
S.  W.  481;  Ferguson  v.  State,  61  Tex.  Cr. 
R.  152,  136  S.  W.  465. 

[21  We  believe  that  in  holding  that  there 
was  not  sufficient  corroboration  of  the  accom- 
plice. Tiller,  we  were  in  error.  The  fact  that 
appellant  and  the  accomplice  resided  in  Waco 
and  were  connected  in  a  business  way,  and 
that  they  were  seen  in  joint  possession  of 
the  car,  which  circumstances  are  sufficient  to 
identify  it  as  the  one  sold  to  Dr.  Hull  on  the 
day  following  its  disappearance  from  Waco; 
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their  association  together  at  Carthage,  ar- 
riving in  a  car  at  nighttime,  remaining  un- 
til the  car  was  disposed  of  to  Dr.  Hull,  leav- 
ing together,  the  evidence  showing  that  appel- 
lant wrote  the  bill  of  sale  signed  by  him,  to- 
gether with  his  signature  introduced  and 
used  by  the  Jury  for  the  purpose  of  compari- 
son, supplemented  by  the  fact  that  the  auto- 
mobile was  subsequently  obtained  by  the  own- 
er from  the  possession  of  Dr.  Hull  at  Car- 
thage— ^furnish  sufficient  evidence  of  corrob- 
oration to  justify  the  verdict. 

The  judgment  heretofore  rendered  revers- 
ing and  remanding  the  cause  is  set  aside,  the 
state's  motion  for  rehearing  granted,  and  the 
jjjdgment  of  the  district  court  affirmed. 

On  Appellant's  Motion  for  Rehearing. 

LATTIMORE,  J.  [3]  It  is  urged  that  this 
court  erred  in  its  opinion  affirming  this  case. 
In  not  passing  on  the  question  and  reversing 
the  case  for  the  failure  of  the  trial  court  to 
charge  on  circumstantial  evidence.  It  ap- 
pears that  this  contention  was  not  stressed 
on  the  former  presentation,  and  this  point 
was  overlooked  in  the  former  opinion.  We  are 
of  opinion  that  the  contention  of  appellant 
is  sound.  Exception  was  duly  reserved  to  the 
failure  of  the  trial  court  to  charge  on  cir- 
cumstantial evidence,  and  the  point  is  proper- 
ly brought  before  us  In  the  record.  Briefly 
the  evidence  shows  that  Mr.  McBride  says  he 
lost  a  Ford  car  in  Waco  in  January,  1917, 
which  car  some  seven  months  later  he  got 
back  from  Dr.  Hull  in  Carthage,  Tex. 

One  Tiller  testifies  that  he  and  appellant 
took  a  Ford  car  in  Waco  earl^  in  January, 
1917,  and  carried  it  to  Carthage,  and  sold,  it 
to  Dr.  Hull. 

Two  witnesses  testified  to  seeing  Tiller 
and  appellant  in  a  Ford  car  together  at 
Carthage  early  in  1917.  Dr.  Hull  was  not 
used  as  a  witness,  and  the  car  taken  by  ap- 
pellant and  Tiller  was  not  in  any  way  con- 
nected, except  by  circumstances,  with  the  one 
recovered  from  Dr.  Hull  by  Mr.  McBride. 
Nor  was  the  car  recovered  from  Dr.  Hull  hy 
McBride  identified  by  the  accomplice  Tiller 
as  being  the  one  taken  by  himself  and  appel- 
lant. Testimony  of  this  character,  either  by 
Dr.  Hull  or  by  Tiller,  would  have  taken  the 
case  out  of  the  rule  of  circumstantial  evi- 
dence; but  same  Is  wholly  wanting.  The 
Identity  of  stolen  property  is  a  material  fact, 
and,  while  it  may  be  proven  by  circumstanc- 
es as  in  this  case,  this  must  be  submitted  in 
the  charge.  Pierson  v.  State,  78  Tex.  Cr.  R. 
275,  180  S.  W.  1080;  Felts  v.  State,  53  Tex. 
Or.  R.  48,  108  S.  W.  654 ;  Childers  v.  State, 
37  Tex.  Cr.  R.  392,  35  S.  W.  654. 

The  accomplice  testified  he  and  appellant 
took  a  Ford  car  in  Waco,  which  they  sold  to 
Dr.  Hull  in  Carthage.  The  owner  said  he 
lost  a  Ford  car  in  Waco,  which  he  got  back 


from  Dr.  Hull  in  Carthage.  The  identity  of 
the  car  taken  and  of  the  Dr.  Hull  to  whom 
it  was  sold,  with  that  of  the  car  recovered 
and  Dr.  Hull  from  whom  it  was  recovered, 
were  hoth  deductions  from  the  circumstances. 
The  court  should  have  charged  on  this  char- 
acter of  evidence. 

The  motion  for  rehearing  is  granted,  the 
affirmance  set  aside,  and  the  judgment  re- 
versed, and  the  cause  remanded  for  another 
trial. 


HALBADIER  v.   STATE.     (No.  5316.) 

(Court  of  Criminal  Appeals  of  Texas.     April 

16,  1919.    On  Motion  for  Rehearing, 

June  27,  1919.) 

1.  Adultbrt  «=s>7-- Infobmatiow  and  Com- 
plaint—SumciENOY. 

An  information  and  complaint  for  adultery 
held  sufficient. 

2.  Criminal  Law  «=»1144(1)— Names  «©=»14— 
Appeal— Assumption  of  Identity. 

The  Court  of  Criminal  Appeals  cannot  as- 
sume from  mere  identity  of  names  that  the 
maker  of  a  complaint  for  adultery  was  the  same 
person  as  the  woman  named  in  the  complaint  as 
the  adulteress,  to  sustain  defendant's  conten- 
tion that  such  woman  was  an  accomplice,  and 
therefore  not  a  credible  person  within  CJode 
Cr.  Proc.  1911,  art.  479),  forbidding  filmg  of 
information  except  on  affidavit  by  such  a  per- 
son; all  presumptions  favoring  the  legality  of 
proceedings  in  trial  courts. 

a,  JiTBT  €=s»116— Challenob  to  Abray— Re- 
setting Case. 
There  was  no  merit  in  defendant's  motion 
to  quash  array  and  jury  panel,  on  ground  that 
the  trial  court,  on  defendant's  objection  that 
he  had  not  been  allowed  two  days  after  arrest 
to  file  written  pleadings,  etc.,  reset  his  case 
for  the  week  following,  and  directed  the  jurors 
present  and  regularly  drawn  to  report  back 
for  duty  on  the  following  Monday,  which  they 
did,  with  some  exceptions  properly  filled  by 
talesmen  summoned  by  the  sheriff  under  the 
court's  direction. 

4.  Criminal  Law  ^=s»511(1,  2)  —  Corrobora- 
tion OF  Accomplice. 

In  a  prosecution  for  adultery,  testimony  of 
the  woman  with  whom  the  intercourse  took 
place  held  sufficiently  corroborated,  as  U  is  not 
necessary  to  corroborate  accomplice's  testi- 
mony as  to  each  act,  but  only  as  to  some  mat- 
ter legally  tending  to  show  defendant's  guilt. 

On  Motion  for  Rehearing. 

5.  Criminal    Law    ^=:9442  —  Documbntaht 
Evidence— Proof  of  Execution. 

In  a  prosecution  for  adultery,  where  the 
identity  of  defendant'^  marriage  license  was 
proven,  by  the  derk,  but  its  execution  was  not 
proven  by  any  one  else,  it  was  inadmissible 
in  evidence  because  not  filed  among  the  papers 
for  three  days  and  notice  given  by  the  prose- 
cution to  defendant. 
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Appeal  tfom  Kendall  County  Court;  J.  W. 
Lawhon,   Judge. 

Albert  Halbadier  was  convicted  of  adul- 
tery, and  he  appeals.  Reversed  and  re- 
manded. 

W.  C.  Linden  and  Joe  H.  H.  Graham, 
both  of  San  Antonio,  for  appellant 

E.  A.  Berry,  Asst.  Atty.  Gen.,  for  the 
State. 

LATTTMORE,  J.  Appellant  was  convict- 
ed in  the  county  court  of  Kendall  county  of 
the  offense  of  adultery,  and  his  punishment 
fixed  at  a  fine  of  $150. 

[1]  Appellant  made  a  motion  to  quash  the 
information  and  complaint  for  various 
grounds.  It  was  alleged  In  said  pleadings 
that— 

''Albert  Halbadier,  on  or  about  September  15, 
1917,  in  Kendall  county,  Tex.,  did  then  and 
there  unlawfully  have  habitual  carnal  inter- 
course with  Emma  Klrscbner,  a  woman,  with- 
out living  together,  he,  the  said  Albert  Hal- 
badier, being  then  and  there  lawfully  married 
to  another  person,  then  living,  against  the 
peace  and  dignity  of  the  state." 

This  follows  substantially  the  form  laid 
down  by  Mr.  Wilson  in  his  form  book,  and 
is  held  sufficient.  Collum  v.  State,  10  Tex. 
App.  708;  Hildreth  v.  State,  19  Tex.  App. 
195;  Lenert  v.  State,  63  S.  W.  564;  Bodkins 
v.  State,  75  Tex.  Cr.  R.  499,  172  S.  W. 
218;  Mitten  v.  State,  24  Tex.  App.  349,  6  S. 
W.  196;  Jones  v.  State,  29  Tex.  App.  847,  16 
S.  W.  189. 

[2]  Appellant  specially  contends,  in  mo- 
tions to  quash  and  in  arrest  of  Judgment, 
that  the  complaint  and  information  were 
bad  for  the  reason  that  the  complaint  was 
made  by  the  woman  with  whom  the  adultery 
was  alleged  to  have  been  committed,  and 
that  such  woman  was  an  accomplice,  and 
was  therefore  not  a  credible  person  with- 
in the  terms  of  article  479,  C.  C.  P.,  which 
forbids  the  filing  of  an  information  until  an 
affidavit  showing  an  offense  has  been  made 
by  some  "credible  person."  We  do  not 
agree  with  appellant's  contention,  observing, 
however,  that  such  contention  does  not  arise 
under  the  facts  of  this  case  and.  is  not  prop- 
erly presented  for  our  decision  herein. 

The  mere  fact  that  the  party  who  makes 
the  complaint  may  have  the  same  name  as 
the  alleged  paramour  and  accomplice  would 
not  justify  this  court  in  assuming  as  a  mat- 
ter of  fact  that  the  maker  of  such  complaint 
was  in  fact  one  and  the  same  person  as  the 
woman  named  therein  as  the  person  with 
whom  the  alleged  adultery  was  in  fact  com- 
mitted. The  contrary  presumption  would 
prevail  In  the  absence  of  any  showing  in 
the  statement  of  facts  or  by  some  kind  of 
agreement  as  to  the  facts,  to  the  effect  that 
such  persons  were  identical.  All  presump- 
tions are  indulged  by  this  court  in  favor  of 
the  legality  of  all  proceedings  in  trial  courts 


until  the  contrary  Is  made  to  appear  In  some 
way  other  than  by  a  mere  motion  or  plead- 
ing. We  have  carefully  examined  the  record 
and  the  statement  of  facts  in  this  case,  and 
there  Is  not  a  word  anywhere  Identifying 
the  party  who  made  the  complaint  with  the 
paramour  of  appellant.  See  Solomon  y. 
State,  39  Tex.  Cr.  R.  141,  45  S.  W.  706. 

[3]  Another  contention  of  appellant  is  pre- 
sented, by  his  motion  to  quash  the  array  and 
Jury  panel,  and  Is,  in  substance,  as  follows: 
Appellant's  case,  under  the  Indictment  then 
pending,  was  set  for  trial  the  first  week  of 
the  court's  term,  but  his  objections  to' said 
Indictment  being  sustained,  the  same  was 
quashed,  and  the  county  attorney  filed  a 
new  complaint  and  information,  under  whldi 
appellant  was  arrested  and  his  case  at  once 
called  for  trial.  He  interposed  his  objec- 
tion that  he  had  not  been  allowed  the  two 
days  after  arrest  to  file  written  pleadings, 
etc.,  and  thereupon  the  court  reset  his  case 
for  the  week  following,  and  directed  the  ju- 
rors who  were  present  and  who  were  regu- 
larly drawn  by  the  jury  commissioners  to 
report  back  for  duty  on  the  following  Mon- 
day, which  they  did  with  some  exceptions. 
The  places  of  the  absaitees  on  the  jury  list 
on  the  following  week  were  filled  by  tales- 
men summoned  by  the  sheriff  under  the 
court's  direction.  Two  men  summoned  on 
the  jury  had  served  on  the  grand  jury  which 
formerly  indicted  appellant  for  this  offense, 
and  these  men  were  excused.  The  jury  was 
made  up  of  the  men  drawn  by  the  commis- 
sioners and  picked  up  by  the  sheriff.  Appel- 
lant's objection  to  this  procedure  of  the 
trial  court  is  without  merit.  The  court  may, 
for  sufficient  reason,  transfer  his  entire  set- 
ting of  cases  to  a  subsequent  week,  and  may 
direct  the  jury  for  such  first  week  to  report 
back  for  jury  service  on  such  subsequent 
week.  No  sort  of  claim  is  here  made  of  harm 
to  the  appellant  in  this  case  by  the  court's 
action.  Nor  do  we  think  any-  can  ordinarily 
be  shown.  It  is  not  clnimetf  in  the  instant 
case  that  by  this  proceeding  any  objection- 
able juror  was  forced  on  the  appellant,  nor 
is  there  the  slightest  showing  that  he  suffer- 
ed any  injury. 

To  require  the  state,  In  case  necessity 
should  arise  for  resetting  any  week's  docket 
for  a  subsequent  week  for  which  no  jury 
had  been  drawn,  to  then  discharge  the  jurors 
summoned  for  such  original  week  and  in 
attendance,  and  thereupon  reconvene  the 
jury  commissioners  and  order  a  new  jury 
list  drawn  by  them  and  summoned  by  the 
sheriff  for  such  subsequent  week,  because 
objection  without  foundation  in  law  or  rea- 
son was  made  thereto,  would  be  grasping 
thei  shadow  and  losing  the  substance,  and 
would  be  making  of  a  mere  formality  a  seri- 
ous loss  and  inconvenience  to  the  courts 
and  the  state.  The  motion  to  quash  the  ar- 
ray was  properly, overruled.  Appellant  cites 
the  case  of  White  v.  State,  45  Tex.  Cr.  R. 
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697,  78  S.  W.  1066.  It  is  not  in  point.  In 
tbat  case  the  court  had  declined  to  appoint 
any  Jury  commissioners  for  the  term,  and  no 
Jurors  had  been  drawn  to  serve  during  that 
time.  Not  so  in  this  case.  Appellant  was 
tried  by  a  Jury  made  up  largely  of  men 
dra^vn  by  a  regular  Jury  commission.  The 
Hurt  Case,  51  Tex.  Cr.  R.  338,  101  S.  W.  806, 
also  cited  by  the  appellant,  is  not  based  on 
facts  similar  to  these  in.  the  instant  case, 
and  is  not  at  all  in  point. 

Another  ground  of  complaint  was  to  the 
Introduction  of  the  original  marriage  license 
of  appellant  because  same  had  not  been  filed 
among  the  papers  for  three  days  and  notice 
given. 

It  is  provided  by  statute  that  filing  of  an 
instrument  or  a  certified  copy  of  an  Instru- 
ment such  as  is  authorized  to  be  recorded, 
among  the  papers  of  the  case  for  three  days 
before  the  day  of  the  trial,  and  giving  no- 
tice to  the  opposite  party,  does  away  with 
tbe  necessity  of.  proving  the  execution  of 
sach  instmment.  But  that  is  substantially 
the  only  reason  given  by  our  statute  for 
such  requirements.  If,  however,  the  party 
offering  such  instrument  in  prepared  to 
prove  its  execution,  it  is  not  required  that 
the  same  be  filed  or  notice  given.  This  was 
Che  case  here.  It  appears  that  the  original 
license  was  produced,  offered  in  evidence, 
and  identified  by  the  proper  authorities,  as 
the  one  issued  to  appellant  in  1910.  As 
proven,  same  was  admissible,  and  the  three 
days  filing  and  notice  given  to  the  opposite 
party  was  not  required  in  this  case. 

[4]  We  also  think  the  testimony  of  the 
young  woman  with  whom  the  adulterous  in- 
tercourse took  place  was  sufficiently  corrob- 
orated. She  testified  fully  to  the  parties 
living  together  and  to  their  habitual  Inter- 
course for  many  months  and  to  the  birth  of 
her  child  as  the  result  thereof.  Appellant 
admitted  to  the  mother  of  the  young  woman 
and  another  witness  that;  there  was  no  use 
denying  his  guilt,  that  he  was  the  father  of 
the  child  which  was  begotten  of  the  alleged 
adulterous  intercourse,  and  also  paid  to 
them  $100  for  the  young  woman.  Corrobo- 
ration, to  be  sufficient,  need  only  be  as  to 
some  matter  that  legally  tends  to  show  ap- 
pellant's guilt,  and  it  is  nowhere  held  that 
the  accomplice  must  be  corroborated  as  to 
each  act  detailed  in  testimony. 

There  being  no  error  shown  by  this  record, 
the  Judgment  of  trial  court  is  affirmed. 

On   Motion   for  Rehearing. 

This  case  is  again  before  the  court  on  ap- 
pellant's motion  for  rehearing. 

[51  There  is  but  one  matter  raised  which 
we  deem  of  sufficient  importance  to  discuss, 
and  with  regard  to  which  we  feel  we  were 
In  error  in  our  original  opinion.  We  think 
we  should  not  have  held  that  the  execution 
of  the  marriage  license  introduced  in  evi- 


dence on  the  trial  was  sufficiently  proven  to 
Justify  the  admission  of  the  same  without 
its  having  been  filed  for  three  days  and  no- 
tice given  to  the  opposite  party.  A  closer 
examination  of  the  record  has  disclosed  that, 
while  the  identity  of  the  marriage  license 
was  proven  by  the  clerk,  its  execution  was 
not  proven  by  any  one  else.  This  we  do  not 
think  was  sufficient.  Unless  the  execution 
of  the  instrument  be  proven,  the  rule  of  evi- 
dence would  require  th^t  the  original  or  a 
certified  copy  thereof  should  be  filed  with 
the  papers  in  the  case  three  days  before  the 
trial  and  notice  given  to  the  opposite  party. 
This  was  not  done.  The  marriage  of  appel- 
lant might  have  been  proven  by  other  ways 
than  the  production  of  the  marriage  license, 
but  there  is  nothing  in  the  record  to  Indicate 
that  the  same  was  attempted. 

The  motion  for  rehearing  is  granted,  the 
affirmance  set  aside,  and  the  Judgment  re- 
versed, and  the  case  remanded  for  a  new 
triaL 


BRITTIAN  V.    STATB.      (No.   5448.) 

(Court  of  Oriminal  Appeals  of  Texas.  .June  18, 
1919.) 

1.  Indictment  and  Information  <@=»114  — 
SuFFiciENCT— Previous  Convictions. 

An  indictment  for  violating  the  local  option 
law,  charging  repetition  of  offenses  and  pre- 
vious convictions,  held  insufficient. 

2.  CsiMiNAii  Law  ^=»1211— Indictment  and 
Informajion  ^=>114  —  Prior  Offenses  — 
Sufficiency. 

It  is  not  sufficient  in  an  indictment  to  se- 
cure enhanced  punishment  under  Pen.  Code, 
art.  1620,  because  of  a  repartition  of  offenses 
and  previous  convictions,  merely  to  allege  that 
the  prior  offense  or  offenses  is  or  are  the  same 
offenses,  since  there  must  not  only  he  prior 
offenses  but  prior  convictions,  not  of  the  same 
offenf^,  but  of  offenses  of  like  character  as 
that  for  which  accused  is  being  tried. 

8.  Criminal  Law  ^=»1211— Enhanced  Pun- 
ishment—Former Convictions. 
Convictions  justifying  enhanced  punishment 
under  Pen.  Code,  art.  1620,  must  constitute  a 
final  dispositon  of  tbe  case,  and  if  the  judg- 
ment for  any  reason  be  set  aside  and  another 
trial  awarded,  there  is  no  conviction. 

4.  Criminal  Law  ^=s>1211— Enhanced  Pun- 
ishment—Former Conviction. 

Where  one  has  been  found  guilty  by  verdict 
and  sentence  has  been  imposed,  but  on  ap- 
peal the  judgment  has  been  reversed,  there  is 
no  conviction  for  former  offenses  under  Pen. 
Code,  art  1620. 

5.  Criminal  Law  ^=s>1211— Enhanced  Pun- 
ishment—Former   Conviction. 

Where  a  suspended  sentence  is  awarded  by 
the  jury  in  a  criminal  case,  there  is  no  final 
conviction  under  Pen.  Code,  art.  1620,  authorise- 
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ing  enhanced  punishment  for  former  convictions 
of  like  offenses. 

6.  Indictment  and  Information  ^=>110(31), 
^  114r— Statutobt  Language— Pobmeb  Con- 
victions. 
An  indictment  attempting  to  set  up  former 
convictions  for  similar  offenses,  charging  de- 
fendant with  "unlawfully  selling  intoxicating 
liquors/*  Tield  insufficient  to  charge  a  violation 
of  the  law  so  as  to  form  a  basis  for  enhanced 
punishment  undrt  Pen.  Code,  art.  1620,  as  in 
charging  an  offense  the  indictment  must  follow 
the  statute. 

Appeal  from  District  Court,  Shelby  Coun- 
ty;  Chas.  L.  Brachfield,  Judge. 

Mrs.  S.  B.  Brittian  was  convicted  of  vio- 
lating the  local  option  law,  and  she  appeala 
Reversed  and  prosecution  dismissed. 

Sanders  &  Sanders  and  Louis  D.  Johnston, 
all  of  Center,  for  appellant. 
E.  A.  Berry,  Asst.  Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  given  a 
life  sentence  for  violation  of  the  local  opti(>n 
law,  her  punishment  being  enhanced  by  rea- 
son of  prior  convictions  under  article  1620, 
Branch's  Ann.  P.  0. 

In  the  first  count  the  indictment  charges  a 
violation  of  the  local  option  law,  and  in  the 
second,  to  increase  and  enhance  the  punish- 
Oient  on  account  of  repetition  of  offense 
under  said  article,  the  following  allegations 
were  included: 

*'And  the  grand  jurors  do  further  present  that 
prior  to  the  commission  of  the  aforesaid  offense 
by  the  said  Mrs.  S.  E.  Brittian,  to  wit,  on  the 
27th  day  of  August,  A.  D.  1915,  in  the  district 
court  of  Shelby  county,  Tex.,  and  on  August  26, 
A.  D.  1918,  and  on  August  26,  1914,  the  said 
Mrs.  S.  E.  Brittian  was  duly  and  legally  con- 
victed in  the  district  court  of  Shelby  county, 
state  aforesaid,  of  the  same  felony  hereinbefore 
charged  against  her,  to  wit,  'unlawfully  selling 
intoxicating  liquors,'  upon' an  indictment^  pend- 
ing in  said  last-named  court,  and  of  which  of- 
fense the  said  court  had  jurisdiction.'* 

[1-3]  Motion  in  arrest  of  judgment  was 
overruled,  but  should  have  been  sustained. 
Under  all  the  authorities  this  indictment  is 
not  sufficient  wherein  it  undertakes  to  charge 
a  repetition  of  offenses  and  previous  con- 
victions. Branch's  Ann.  P.  C.  §  2781 ;  Kin- 
ney V.  State.  45  Tex.  Cr.  R.  500,  78  S.  W. 
226,  79  S.  W.  570;  Kinney  v.  State,  47  Tex. 
Cr.  R.  496,  84  S.  W.  590;  Neece  v.  State,  62 
Tex.  Cr.  R.  378,  137  S.  W.  919;  Collins  v. 
State,  75  Tex.  Cr.  R.  534,  171  S.  W.  729.  To 
allege  that  the  prior  offense  or  offenses  is 
or  are  the  same  offenses  does  not  meet  the 
requirements  of  the  law.  Convictions  for  the 
same  offense  oi^urring  on  three  different 
times.  Including  four  years,  would  seem  to 
state  an  impossibility,  and  certainly  would 


interfere  very  seriously  with  the  question  of 
jeopardy.  See  Kinney  v.  State,  45  Tex.  Cr. 
R.  500,  78  S.  W.  226,  79  S.  W.  570.  There 
must  not  only  be  prior  offenses  but  prior 
convictions,  not  of  the  same  offense,  but  of  an 
offense  of  a  like  character  as  that  for  which 
the  accused  is  being  tried.  It  is  necessary, 
therefore,  that  the  indictment  should  charge 
the  prior  convictions  to  secure  such  enhanced 
punishment  under  said  article  1620,  P.  C, 
and  these  prior  convictions  must  not  be  for 
the  same  but  for  other  offenses,  and  these  con- 
victions must  be  legal  and  finally  dispose  ot 
the  case  under  which  such  convictions  were 
secured.  Branch's  Ann.  P.  C.  p.  1533,  §  2782; 
Branch's  Ann.  P.  C.  art  27,  p.  9,  f  17,  where 
the  cases  are  collated.  Therefore,  such  con- 
victions mean  a  final  disposition  of  the  case. 
If  the  judgment  for  any  reason  be  set  aside 
and  another  trial  awarded,  there  could  be 
no  conviction  within  the  meaning  of  the  law 
under  article  1620,  supra. 

[4,  5]  If  the  party  be  found  guilty  by  the 
verdict  of  the  Jury  and  Judgment  entered« 
and  later  set  aside  and  a  new  trial  awarded, 
there  would  be  no  conviction ;  or  if  there  be 
a  conviction  and  sentence,  and  on  appeal  the 
judgment  should  be  reversed,  there  would  be 
no  conviction.  The  statute  expressly  pro^ 
vides  that  under  such  conditions  the  case 
would  stand  as  if  no  conviction  had  occurred. 
Under  our  law  there  may  be  a  suspended 
sentence  awarded  by  the  Jury.  In  such  case 
there  would  be  no  final  conviction.  Ex  parte 
Coots,  212  S.  W.  173,  recently  decided. 
Where  suspended  sentence  has  been  awarded, 
there  can  be  no  sentence,  and  the  party  2s 
not  punished,  unless  for  some  reason  the 
suspended  sentence  be  set  aside  as  author- 
ized by  the  statute. 

[6]  Again,  the  indictment  charged  that  the 
three  convictions  mentioned  in  the  second 
count  or  enhancing  allegations  were  for  "un- 
lawfully selling  hitoxlcating  liquors."  If  the 
indictment  in  those  cases  so  averred,  there 
would  be  no  offense  charged.  The  simple 
allegation  of  unlawfully  selling  intoxicating 
liquors  does  not  charge  a  violation  of  the 
law  that  would  form  the  predicate  of  coa- 
viction  or  sentence.  Such  a  statement  of  of- 
fense as  that  would  not  be  even  valid  in  a 
recognizance  as  stating  any  offense.  Selling 
intoxicating  liquors  is  not  an  offense  eo  nom- 
ine, and  in  order  to  make  the  sale  of  intox- 
icating liquors  an  offense  some  statute  must 
be  followed  in  charging  that  offense.  The 
Legislature  has  passed  quite  a  number  of 
statutes  making  it  punishable  to  sell  intox- 
icating liquors,  some  in  local  option  terri- 
tory, and  some  hi  nonlocal  option  territory, 
but  in  all  of  those  statutes  the  offense  has 
been  defined.  The  pleader  In  charging  the 
offense  in  the  indictment  must  follow  the 
statute  under  which  he  seeks  a  conviction. 
Wherever  it  is  thought  necessary  or  proper 
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to  denounce  punishment  for  selling  intox- 
icating liquors,  the  offense  has  been  defined. 
Some  of  these  constitute  felonies  and  others 
misdemeanors. 

There  are  other  intei;esting  questions,  some 
of  which  are  rather  far-reaching  in-  impor- 
tance, but  inasmuch  as  the  indictment 
charges  no  'offense  against  the  law  and  can- 
not form  the  basis  of  a  Judgment  of  convic- 
tion, the  other  matters  are  not  discussed. 

The  indictment  being  wholly  insufficient 
to  charge  an  offense,  and  especially  the  of- 
fense of  which  the  appellant  was  convicted, 
the  Judgment  Is  reversed  and  the  prosecu- 
tion ordered  dismissed. 


ANDERSON  v.  STATE. 


(No.  5280.) 

June  11, 


(Court  of  Criminal  Appeals  of  Texas. 
1919.) 


1.  Homicide  «=»303— Instbuctions— Dsfknsb 
OF  Property. 

Charge  on  defense  of  property  should  not 
have  been  given,  there  beiog  no  fact  showing 
defendant  was  defending  against  an  attaelc  on 
his  property. 

2.  Homicide  «5=»300(7)—In8tbxtction&— Self- 
Defense. 

The  state's  case  being  a  killing  from  mal- 
ice, and  defendant's  theory  being  that  deceased 
came  in  a  threatening  attitude  to  where  he  was 
working,  and  he  thought  his  life  was  in  danger, 
and  he  defended  from  that  standpoint,  the  ne- 
cessity to  resort  to  other  means  of  defense  under 
Pen.  Code  1911,  art.  1107,  is  not  to  be  charged. 

3.  Homicide  <D=>309(1)— Instbuctions— Man- 

SLAnOHTE:E. 

Charge  on  manslaughter  giving,  as  ade- 
quate cause,  an  attack  by  deceased  on  defendant 
threatening  death,  is  erroneous;  such  matter 
constituting  self-defense. 

4.  Homicide  ^=»309(1)—Instbuctions— Man- 
slaughter—Pro  v  ocation. 

Instruction  on  manslaughter  limiting  provo- 
cation to  the  time  of  the  killing  Tield  mislead- 
ing, the  trouble  at  the  time  being  but  a  renew- 
al of  that  of  the  evening  before,  and  it  being 
permissible  to  consider  the  two  together. 

5.  Chimin AL  Law   C==>3G4(2)  —  Evidence  — 
Res  Gesta. 

Statements  of  defendant  to  his  wife  when, 
just  after  trouble  with  deceased  the  night  be- 
fore the  homicide,  he  came  home  excited  and 
agitated,  and  told  of  the  occurrence,  are  with- 
in the  rule  of  res  gestte. 

6L  Cbiminal  Law  <S=>1091(11)— Bill  of  Bx- 

CEPnONfl—REJECTION   OF  EVIDENCE— InCOB- 
PORATION. 

Defendant  should,  on  objection  to  question 
to  bis  witness  being  sustained  as  calling  for 
self-serviog  declarations,  be  allowed  to  incor- 
porate the  ezduded  testimony. 


7.  (Criminal  Law  ^=»396(1)— Homicide  ^=» 
156(l)-'DELiBEBAtiON— Evidence  to  Meet; 
Claim. 

The  state,  claiming  killing  of  white  landlord 
by  negro  renter,  in  the  rented  field,  on  the  aft- 
ernoon after  trouble  between  the  parties  the 
night  before,  when  the  negro  was  ordered  to 
leave  the  place,  was  deliberate,  and  bringing 
out  the  fact  of  defendant's  absence  from  the 
field  in  the  forenoon,  and  bis  return  thereto 
with  his  gun,  he  to  meet  this  could  show,  not 
only  that  in  the  forenoon  he  went  to  town  to 
consult  with  white  friends  as  to  what  he  should 
do,  but  that  they  advised  him  he  had  a  right 
to  remain  with  his  crop. 

8.  Criminal  Law  <^>=»338(7)  —  Evidence  — 
Matter  Exciting  Sympathy. 

Wife  of  deceased,  who  did  not  see  the  dif- 
ficulty, but  only  heard  a  remark  of  deceased, 
should  not  have  been  allowed  to  testify  that 
she  was  confined  in  bed  with  an  infant,  as  it 
could  serve  only  to  influence  the  the  jury  from 
sympathy;  she  and  deceased  being  white,  and 
defendant  a  negro. 

9.  Criminal  Law  «=»1128(2)— Appeal— Rec- 
ord. 

Remarks  of  prosecuting  attorney  in  argu- 
ment, made  the  basis  of  a  sworn  motion  for 
new  trial,  will  be  taken  on  appeal  as  haying 
occurred,  there  being  no  contest  in  regard  to 
it,  and  no  facts  introduced  on  motion  for  new 
trial,  notwithstanding  affidavits  of  state's  coun- 
sel and  the  trial  judge  which  were  forwarded 
to  the  appellate  court  after  the  record  was 
filed  are  independent  of  the  record,  and  so  can- 
not be  considered. 

10.  Criminal  Law  <8=»723(5)  —  Trial-Ar- 
gi7ment  of  prosecuting  attorney. 

Statements  in  argument  of  prosecuting  at- 
torney on  trial  of  negro  for  killing  a  white  man, 
as  to  negro  murderers  and  rapists,  matters  not 
in  evidence,  condemned,  as  tending  to  impair 
fairness  of  trial.  , 

Appeal  from  Criminal  District  Court,  Dal- 
las County;    R.  B.  Seay,  Judge. 

James  Anderson  was  convicted  of  murder, 
and  h'e  appeals.    Reversed  and  remanded. 

D.  E.  CofEman  and  Andrew  J.  Priest,  both 
of  Dallas,  for  appellant 
B.  A.  Berry,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant,  a  negro,  was 
convicted  for  killing  Clarence  Potter  a  white 
man,  and  given  the  death  penalty. 

Briefly,  the  evidence  discloses  that  appel- 
lant was  a  renter  on  the  farm  of  deceased, 
occupying  a  tenant  house  on  the  premises, 
and  also  was  employed  by  the  deceased  to 
assist  in  work  about  the  place.  Among  oth- 
er things,  it  was  his  duty  to  assist  in  feed- 
ing the  work  stock.  The  killing  occurred 
on  the  19th  of  June.  On  the  evening  of  the 
18th  appellant  fed  the  stock.  Deceased  came 
and  asked  him  if  he  had  fed  the  stock.  Ap- 
pellant replied  in  the  affirmative  and  as  di- 
rected by  deceased.    This  statement  was  chal- 
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lenged  as  to  placing  a  sufficient  amount  of 
Hay  in  the  lot  for  the  stock  not  fed  in  the 
bam.  The  deceased  questioned  the  accuracy 
of  appellant's  statement,  whereupon  appel- 
lant replied  that  he  had  followed  his  instruc- 
tions. Appellant  then  went  in  the  barn  to 
secure  more  hay,  and  deceased  followed  him. 
What  occurred  immediately  in  the  barn  is 
shown  by  the  testimony  of  defendant,  there 
being  no  one  inside  the  bam  except  himself 
and  deceased.  There  was  another  witness 
who  testified  to  the  preceding  facts,  and  also 
with  reference  to  what  occurred  when  appel- 
lant and  deceased  emerged  from  the  barn. 
Appellant's  statement  is  that  while  in  the 
barn  deceased  took  from  where  it  was  hang- 
ing a  hay  hook.  This  was  a«heavy  iron 
hook.  Deceased  began  beating  him  with  it 
Appellant  warded  off  his  blows  as  best  he 
could  and  ran.  The  third  blow  struck  him 
in  the  back,  and  he  said  the  scar  from  that 
wound  was  on  his  back  at  the  time  he  was 
testifying;  that  he  went  immediately  home. 
The  other  witness  did  not  know  what  oc- 
curred in  the  barn.  As  they  emerged^  appel- 
lant was  in  front  followed  by  deceased ;  that 
appellant  picked  up  a  piece  of  plank  lying 
near  by,  and  deceased  made  him  put  it  down, 
and  witness  left  at  that  juncture  and  heard 
nothing  more.  During  the  trouble  and  about 
its  termination,  the  deceased  told  appellant 
that  he  must  leave  his  place.  The  language 
and  intonation  of  voice  was  an  Issuable  fact, 
whether  or  not  it  was  in  an  angry  or  threat- 
ening tone.  Appellant  immediately  went 
home,  spent  the  night,  and  the  next  morn- 
ing went  'to  Grand  Prairie,  about  two  miles 
away,  to  see  his  white  friends,  among  them 
the  constable.  He  returned  from  there  about 
11  or  11:80,  ate  his^idday  meal,  got  his  hoe, 
and  went  to  his  crop,  and  began  hoeing  cot- 
ton and  cutting  weeds.  This  was  about  1 
o'clock.  About  2  o'clock  deceased  went  to 
his  part  of  the  field  several  hundred  yards 
away  and  began  plowing.  Shortly  .after 
reaching  this  point,  he  left  his  team  and 
plow  and  went  to  where  appellant  was  work- 
ing. A  conversation  occurred  between  them, 
the  words  of  which  were  not  heard  by  a 
state's  witness  who  was  a  hundred  yards  or 
more  away.  Appellant  testified  that  when 
deceased  approached  him  it  was  in  an  an- 
gry and  threatening  way,  and  was  practical- 
ly a  renewal  of  the  trouble  of  the  evening  be- 
fore with  reference  to  his  leaving  the  place ; 
that  he  made  threatening  demonstrations  as 
he  approached.  Appellant  told  him  not  to 
come  closer.  He  continued  to  approach  in 
this  attitude,  when  appellant  picked  up  his 
gun,  which  was  near  by,  and  fired  two  shots, 
which  resulted  fatally. 

Upon  this  state  of  case  the  court  charge 
ed  the  Jury  with  reference  to  murder,  man- 
slaughter, self-defense,  and  in  defense  of  per- 
ianal property.  There  were  several  excep- 
tions reserved  to  the  charge,  some  of  which 
were  refused  by  the  court  as  shown  by  his 


indorsement  on  the  bills.  These  were  so 
qualified  as  to  leave  it  in  som^  doubt  as  to 
whether  they  are  sutiiciently  presented  for 
consideration.  There  were  exceptions  to  the 
charge  before  being  read  to  the  Jury,  which 
are  approved  without  qualification.  It  may 
be  questionable  that  standing  alone  these  ex- 
ceptions are  sufficient;  but,  in  addition  to 
reserving  these  exceptions,  appellant  submit- 
ted a  number  of  special  charges  which  were 
refused  by  the  court.  His  refusal  was  based 
on  the  statement  that  he  had  already  charged 
the  law  correctly.  Inasmuch  as  the  Judg- 
ment will  have  to  be  reversed  on  other  mat- 
ters, the  sufficiency  of  the  bills  of  exception 
with  reference  to  charges  will  not  be  dis- 
cussed, but  the  general  proposition  involved 
in  them  will  be  noticed,  inasmuch  as  the  case 
must  be  again  tried. 

[1,  2]  The  charge  on  the  defense  of  prop- 
erty, as  we  understand  this  record,  should 
not  have  been  given.  This  is  specially  true 
with  reference  to  defense  of  personal  prop- 
erty to  which  the  court  limited  its  charge 
in  the  instructions  to  the  Jury.  As  we  under- 
stand this  record,  there  is  no  fact  that  shows 
defendant  was  defending  against  an  attack 
on  his  property,  either  personal  or  otherwise, 
and  clearly  not  as  to  personal  property.  The 
deceased  had  ordered  him  to  leave  the  place. 
Appellant  relied  upon  self-defense  from  ap- 
parent danger,  and  not  from  actual  danger. 
There  are  statements  in  the  court's  charge 
limiting  some  phases  of  the  defensive  mat- 
ters to  actual  danger.  This  was  also  car- 
ried into  the  charge  on  manslaughter.  The 
court  also  charged  on  self-defense  from  the 
standpoint  of  resort  to  other  means  under 
article  1107  of  the  Revised  P.  C,  which  re- 
quires that  in  any  other  unlawful  and  violent 
attack  besides  those  mentioned  in  the  pre- 
ceding article,  which  is  Justifiable  homicide, 
all  other  means  must  be  resorted  to  for  the 
'  prevention  of  the  injury  except  retreat  The 
state's  case  was  a  killing  from  malice  on 
account  of  the  difficulty  the  day  before,  urged 
because  appellant  carried  his  gun  to  his  field 
where  he  was  at  work.  Appellant's  theory 
was  that  deceased  came  to  where  he  was  at 
work  in  a  threatening  attitude,  and  he 
thought  his  life  was  in  danger,  and  he  de- 
fended from  that  standpoint.  Where  such  is 
the  case,  the  attacks  mentioned  in  article 
1107,  supra,  are  not  to  be  charged.  The  deci- 
sions are  very  clear  and  numerous.  There 
is  a  long  line  of  decisions  which  lay  down 
this  proposition:  If  the  attack,  if  made  at 
all,  was  made  with  a  deadly  weapon,  and 
from  defendant's  standpoint  at  the  time  pro- 
duced a  reasonable  expectation  or  fear  of 
death  or  of  serious  bodily  injury,  it  is  error 
to  charge  the  Jury  on  the  theory  that  de- 
fendant must  have  resorted  to  other  means 
than  retreat  to  avoid  the  necessity  of  kill- 
ing his  assailant.  These  cases  are  found  col- 
lated in  Branch's  Ann.  P.  C.  f  1919.  The 
cases  are  too  numerous  to  be  here  collated 
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and  well  understood.  This  further  proposi- 
tion is  also  stated  by  Mr.  Branch  in  the  same 
section:  If  defendant  acts  under  a  reasona- 
ble expectation  or  fear  of  death  or  of  serious 
bodily  injury,  produced  by  the  acts  of  his  ad- 
versary at  the  time  of  the  homicide,  he  is  not 
bound  to  retreat,  nor  resort  to  other  meaxis 
of  averting  danger ;  he  may  slay  his  adver- 
sary if  the  danger  be  imminent  and  pressing, 
or  if  it  reasonably  aiH[>eared  so  to  be  to  de- 
fendant, viewed  from  his  standpoint  at  the 
time.  The  authorities  under  this  proposition 
are  also  listed  by  Mr.  Branch. 

[3,4]  The  charge  on  manslaughter  con- 
tains, among  other  things,  this: 

^  *Tfae  following  are  deemed  adequate  causes: 
An  assault  or  attack  by  the  deceased  upon  the 
defendant  threatening  death  or  serious  bodily 
harm." 

The  court  signs  the  exception  with  the 
qualification  that  this  and  some  of  the  other 
objections  to  the  charge  on  manslaughter 
were  only  excepted  to  in  a  general  way.  The 
exception  approved  by  the  Judge  is  as  fol- 
lows: 

"Now  comes  defendant  and  excepts  to  the 
charge  on  manslaughter  because  it  xndudes 
subdivision  1  of  article  1129,  and  the  last  sen- 
tence of  section  2  of  article  1129  of  the  Texas 
Penal  Code,  because  said  portions  are  not  the 
law  applicable  to  the  case,  are  misleading  to 
the  jury,  and  prejadicial  to  the  defendant." 

Another  exception  to  the  charge  on  man- 
slaughter is  as  follows: 

"Now  comes  the  defendant  and  excepts  to 
the  court's  charge  on  manslaughter  because  the 
same  does  not  properly  set  forth  the  law  ap- 
plicable to  the  case,  and  the  court's  action  in 
refusing  to  give  the  defendant's  special  charges 
Nos.  1,  2^  3,  and  4." 

Without  discussing  whether  these  excep- 
tions and  the  refused  requested  instructions 
cover  what  the  defendant  believed  to  be  the 
defects  and  errors  in  the  court's  charge,  they 
were  sufficient  to  call  the  court's  attention 
to  these  matters.  They  are  noticed  so  that 
upon  another  trial  the  court's  charge  should 
be  so  given  as  to  avoid  such  errors.  The 
quotation  from  that  charge  authorizes  the 
Jury  to  convict  of  manslaughter  upon  a  clear- 
cut  proposition  of  self-defense.  The  statute 
announces  as  adequate  cause  an  attack  caus- 
ing pain  or  bloodshed.  As  given  the  court 
authorizes  the  Jury  to  convict  of  manslaugh- 
ter upon  the  law  of  self-defense.  The  stat- 
ute make  this  the  law  of  self-defense,  and  in 
his  charge  on  self-defense  the  same  prop- 
osition is  given  as  basis  for  acquittal.  There 
are  other  matters  suggested  for  reversal  on 
the  charge  of  manslaughter  which  we  think 
should  not  occur  upon  another  triaL  That 
portion  of  the  charge  which  limits  the  prov- 
ocation to  the  time  of  killing,  and  not  to 
some  other   provocation   as   given   by   the 


charge,  is  misleading.  It  was  impossible, 
under  the  circumstances  of  this  case,  to  dis- 
connect the  difficulty  the  evening  before  from 
that  which  occurred  at  the  time  of  the  hom- 
icide. It  was  but  a  renewal  with  an  inter- 
regnum, but  plainly  referable  to  the  previous 
trouble.  Had  the  killing  occurred  the  eve- 
ning before,  there  would  be  no  question  of 
manslaughter  being  in  the  case.  There  is  no 
question  but  that  deceased  did  approach  him 
at  the  time  of  the  killing,  and  reminded  him 
that  he  had  ordered  him  to  leave  his  prem- 
ises, and  in  such  manner  as  to  demand  he 
should  leave.  While  defendant  might  not 
be  permitted  to  use  the  provocation  the  eve- 
ning before  to  reduce  the  homicide  4o  man- 
slaughter, yet  the  two  should  be  considered 
together,  and  in  the  light  of  each  other. 
The  court  did  in  a  general  way  instruct  the 
Jury  that  they  might  consider  all  the  facts 
and  circumstances  in«.the  case.  If  upon  An- 
other trial  the  court  should  see  proper  to 
charge  with  reference  to  the  previous  provo- 
cation, it  must  be  so  done  as  not  to  in- 
struct the  Jury  not  to  consider  it  in  any  light 
as  a  provocation.  Standing  by  Itself,  it  might 
not  be  a  provocation ;  yet  in  the  light  of  all 
the  circumstances  it  was  but  a  renewal  of 
the  difficulty  that  occurred  the  evening  be- 
fore. There  should  be  a  direct  and  pertinent 
application  of  the  law  to  the  facts.  The 
charge  in  regard  to  defense  of  property,  es- 
pecially personal  property,  should  be  avoid- 
ed, and  that  the  Recused  should  be  requir- 
ed to  resort  to  all  other  means. 

[5, 6]  A  bill  of  exceptions  recites  that, 
while  appellant's  wife  was  upon  the  witness 
stand,  the  defendant  sought  to  prove  by  her 
that  he  came  home  from  the  barn  on  the 
evening  of  the  18th  excited  and  agitated. 
ShQ  asked  him  what  was  the  matter;  was 
told  what  had  occurred  between  himself  and 
deceased,  and  his  fear  of  trouble;  that  he 
had  been  ordered  from  the  place,  and  he  did 
not  know  what  to  do.  The  court  ruled  this 
out  on  the  theory  that  it  was  self-serving, 
and  also  states  in  the  bill  that  defendant 
did  not  offer  to  prove  that  his  mind  was  ag- 
itated and  excited,  and  did  not  offer  to  prove 
spedflcally  at  what  time  the  conversation 
occurred  after  he  reached  his  residence.  Kel- 
ler V.  State,  36  Tex.  Cr.  R.  496,  38  S.  W.  44 ; 
Lewallen  v.  State,  33  Tex.  Cr.  R.  412,  26  S. 
W.  832.  The  defendant's  counsel  sought  to 
dictate  and  state  his  reasons,  and  what  the 
witness  would  testify  in  this  respect,  among 
other  things  that  he  was  agitated  and  excit- 
ed. The  bill  shows  at  this  Juncture  the  dis- 
trict attorney  objected  and  asked  the  courl 
if  he  was  inaugurating  the  practice  of  stop- 
ping the  trial  in  order  for  the  dictation  of  a 
bill  of  exceptions,  and  the  court  said  no. 
These  statements  to  the  wife  were  within 
the  rule  of  res  gestae.  If  he  was  excited  and 
agitated  at  the  time  and  had  Just  come  from 
where  he  had  been  beaten  by  deceased,  and 
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ordered  to  leaye  his  premises,  his  statements 
would  be  admissible  In  view  of  this  record. 
We  think  for  this  reason  the  judgment  should 
be  reversed.  The  accused  should  be  permit- 
ted to  incorporate  his  excluded  testimony. 

[7]  There  is  another  bill  of  exceptions 
which  recites  that  defendant  offered  to  tes- 
tify that  on  the  morning  of  the  19th  he  went 
to  the  town  of  Grand  Prairie  to  talk  with 
his  white  friends  about  his  trouble  with  de- 
ceased and  get  their  advice  as  to  what  he 
should  do.  The  bill  states  very  fully  what 
he  expected  to  testify.  We  are  of  opinion 
defendant  should  have  been  permitted  to  tes- 
tify to  these  matters.  There  Is  no  luestlon 
In  this  record  that  the  difficulty  between  de- 
ceased and  defendant  grew  out  of  the  mat- 
ters already  mentioned  at  the  bam  on  the 
evening  of  the  18th.  Appellant  was  permit- 
ted to  testify  he  did  go  to  Grand  Prairie  to 
see  his  white  friends  4n  regard  to  what  he 
should  do  about  lea\'ing  his  crop.  All  else 
was  excluded  on  the  theory  It  was  self-serv- 
ing. State's  case  is  predicated  upon  the  Idea 
that  the  killing  was  deliberate,  and  that  tak- 
ing his  gun  with  him  to  the  field  was  in  pur- 
suance of  such  formed  design.  The  state  did 
bring  out  the  fact  of  his  absence  from  the 
field  and  his  coming  back  and  going  to  work, 
and  that  he  carried  his  gun  to  his  place  of 
work.  Appellant  had  a  right  to  explain  his 
absence.  He  had  a  right  to  explain  or  do 
away  with  any  adverse  fact  by  reason  of  the 
state's  view  of  it  If  he  could,  and  this  by  the 
express  terms  of  the  statute.  These  facts 
were  used  by  the  state  as  incriminating.  He 
would  have  stated  his  purpose  was  to  confer 
with  the  white  men,  he  being  a  negro,  and  a 
renter,  and  deceased  the  landlord,  a  white 
man,  in  view  of  the  threatening  attitude  of 
deceased,  and  the  beating,  and  being  ordered 
to  leave  the  place,  to  meet  the  force  and  ef- 
fect of  the  state's  contention.  He  would  have 
testified  and  would  have  shown  by  these 
white  men  that  they  told  him  he  had  a  right 
to  remain  with  his  crop.  The  state  relied 
upon  its  side  of  the  case  to  show  malice,  de- 
liberation, preparation,  etc.  Appellant  had 
a  right  to  meet  this  and  show  that  his  pur- 
pose was  not  as  contended  by  the  state.  The 
state  may  prove  motive  or  malice,  delibera- 
tion, or  purpose;  but  when  the  state  does 
this  the  defendant  has  a  right  to  meet  this 
and  show  that  his  purpose  was  not  such  as 
was  contended  by  the  state.  Koller  v.  State, 
36  Tex.  Cr.  R.  496,  38  S.  W.  44 ;  Lewallen  v. 
State,  33  Tex.  Or.  R.  412,  26  S.  W.  832; 
Berry  v.  State,  30  Tex.  App.  423,  17  S.  W. 
1080 ;  Branch's  Crlm.  Law,  §  337.  He  might 
not  be  permitted  to  go  into  details  of  these 
i-onversations,  but  that  they  advised  him  he 
had  the  right  to  remain  with  his  crop  we 
think  was  permissible. 

[8]  There  Is  another  question.  The  wife 
of  deceased  was  placed  upon  the  witness 
stand  and  testified  that  she  heard  her  hus- 


band say:  "Put  It  down  I  Put  It  down!** 
She  did  not,  as  shown  by  the  bill,  see  any 
of  the  difficulty  and  could  not  because  of  ob- 
struction. The  state  was  then,  over  objec- 
tion, permitted  to  prove  by  this  witnoss  that 
she  was  in  bed  from  childbirth,  and  that 
the  child  was  three  or  four  days  old  at  the 
time,  and  it  was  also  shown  she  had  this 
baby  In  her  arms  while  testifying  on  the 
witness  stand  before  the  Jury.  Serious  ob- 
jection was  urged  to  this  testimony,  which 
should  have  been  sustained.  The  state  could 
prove  by  the  wife  that  she  heard  her  hus- 
band make  the  remarks,  but  It  was  not  prop- 
er to  prove  by  her  the  fact  she  was  confined 
in  bed  with  childbirth,  the  baby  only  being ' 
three  of  four  days  of  age.  She  was  a  white 
woman,  and  deceased  a  white  man.  The  nat- 
ural sympathy  and  fcfSeling  engendered  by  the 
Jury  for  a  woman  under  such  circumstances 
must  have  had  a  decided  Infiuence.  The  in- 
Jury  is  emphasized  in  the  verdict,  which  was 
death. 

[9]  There  is  another  bill  of  exceptions  re- 
served to  remarks  of  the  district  attorney. 
Some  of  these  are  reserved  in  a  bill  of  ex- 
ceptions, and  some  in  motion  for  a  new  trlaL 
The  motion  for  a  new  trial  was  sworn  to  by 
defendant  and  by  his  counsel  as  being  true. 
There  was  no  contest  in  reference  to  it,  and 
no  facts  Introduced  on  the  motion  for  new 
trial.  There  is  an  affidavit  signed  by  the  dis- 
trict Judge  and  one  by  state's  counsel  for- 
warded here  since  the  record  was  filed,  which 
are  independent  of  the  record  and  cannot  be 
considered.  These  remarks  were  brought  to 
the  attention  of  the  court  as  stated.  There 
being  no  evidence  and  no  controversy  about 
it.  they  will  be  taken  under  the  authorities 
as  having  occurred.  See  Stanley  v.  State,  16 
Tex.  App.  400;  McLaughlin  v.  State,  48  Tex. 
Or.  R.  215,  87  S.  W.  158;  Bateson  v.  State, 
46  Tex.  Or.  R.  34,  80  S.  W.  88;  Anderson  ▼. 
State,  50  Tex.  Cr.  R.  137,  95  S.  W.  1037; 
French  v.  State,  65  Tex.- Or.  R.  641, 117  S.  W. 
848.  There  are  a  number  of  other  cases  that 
might  be  cited,  but  these  are  sufficient 

[10]  Among  other  things,  It  is  shown  in 
motion  for  new.  trial  that  the  following  lan- 
guage was  used  by  one  of  the  prosecuting  of- 
ficers: 

"Negro  rioters  in  Houston  called  a  white 
woman  and  her  baby  to  the  door  and  then 
cruelly  shot  them  down." 

State's  counsel  also  denounced  the  defend- 
ant as  a  "murderer  and  a  rapist,"  and  in  sub- 
stance said: 

"When  once  his  (defendant's)  desire  for  white 
blood  arises,  notfalhg  can  satiate  his  blood- 
thirBtiness.** 

Again: 

"Why  didn't  he  go  and  get  an  injunction  if 
he  were  acting  in  defense  of  property." 
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And  again  lie  said: 

"Inasmuch  as  the  good  citizens  of  Grand 
Prairie  had  restrained  and  \^thlield  themselves 
until  the  trial  of  this  case,  it  is  year  dnty  to 
bring  in  the  death  penalty." 
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to  use  skill  and  ability  in  the  preparation  of 
the  plans,  and  is  also  liable  if  he  fails  to  nse 
reasonable  care  in  inspecting  the  premises. 


These  are  samples  of  the  argument  to 
which  reference  is  above  made.  The  judge 
undertakes  to  qualify  the  language  to  some 
extent.  There  was  no  contest  as  to  the  lan- 
guage used  with  reference  to  the  riot  in 
Houston ;  there  was  no  evidence  that  defend- 
ant was  a  murderer  and  a  rapist,  unless  as 
to  murder  growing  out  of  the  facts  of  this 
case,  or  that  he  bad  ever  otherwise  acquired 
a  thirst  for  the  blood  of  white  men.  Lan- 
guage of  this  character  should  not  be  indulg* 
ed.  While  the  court  in  his  qualification  to 
the  bill  of  exceptions  undertook  to  minimize 
the  force  and  effect  of  some  of  these  remarks, 
the  others  seem  to  stand  imdiallenged,  and 
especially  those  set. out  in  the  motion  tot 
new  trial  and  not  embodied  In  a  bill  of  ex- 
ceptions. Other  matters  are  set  np  which 
occurred  during  the  trial  in  the  courtroom 
tending  to  impair  fairness  of  trial. 

This  defendant  was  defended  by  two  young 
lawyers  appointed  by  the  court.  They  show- 
ed commendable  zeal  and  energy  in  the  de- 
fense of  their  unfortunate  client  The  fftct 
that  counsel  were  appointed  by  the  conrt  Is 
to  be  considered,  we  think,  legitimately  In 
support  of  the  proposition  that  defendant 
was  a  friendless  negro  without  means  and 
influence. 

The  judgment  ought  not  to  stand  as  affirm- 
ed in  view  of  this  record.  It  is  therefore  re- 
versed and  remanded. 


PRESNALL  V.  ADAMS  et  aL     (No.  6246.) 

(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.   June  18,  1919.    Rehearing  De- 
nied.   July  7,  1919.) 

1.  Venub  <e=»7—PRiviLKGE— Actions  on  Con- 
tra ct. 

Where  plaintiff  sued  architects  who  had  de- 
signed bis  house  and  had  contracted  to  super- 
vise the  building  of  the  house,  on  the  theory 
that  the  architects  were  negligent  in  superin- 
tending construction,  or  in  drawing  plans,  and 
that  such  negligence  resulted  in  unsafe  con- 
struction which  caused  the  house  to  be  destroy- 
ed by  fire,  IrcW,  under  Vernon's  Sayles'  Ann. 
Civ.  St.  1914.  art.  1830,  subd.  5.  that  suit  might 
be  maintained  in  the  county  where  the  house 
was  located,  though  it  was  other  than  the  coun- 
ty of  defendants'  residence. 

2.  Contracts  ^=>196—Abohitbots— Liabil- 
ity. 

Where  an  architect  contracts  to  draw  plans 
and  specifications  for  a  building,  and  also  agrees 
to  superintend  the  same,  he  is  liable  for  failure 


Appeal  from  District  Court,  Jim  Wells 
County;   V.  W.  Taylor,  Judge. 

Action  by  P.  A.  Presnall  against  Carl  C. 
Adams  and  another.  Froip  a  judgment  sus- 
taining defendant's  plea  of  privilege,  plain- 
tiff appeals.    Reversed  and  remanded. 

W.  R.  Perkins,  of  Alice,  and  J.  D.  Dodson, 
of  San  Antonio,  for  appellant. 

Arnold  &  Cozby.  of  San  Antonio,  for  ap- 
pellee. 

COBBS,  J.  Appellant  filed  this  suit  in 
the  district  court  of  Jim  Wells  county  on  the 
3d  day  of  December,  1918,  to  recover  of  ap- 
pellees damages  in  the  alleged  sum  of  $14,- 
927.56.  The  suit  is  based  upon  a  written  In- 
strument, hereinafter  set  out. 

Appellee  filed  his  plea  of  privilege  'de- 
manding "that  this  case  be  either  dismissed, 
or  else  transferred  to  Bexar  county  at  San 
Antonio,"  and  th^  case  came  on  for  hearing 
on  said  plea,  whereupon  appellant  filed  his 
first  amended  original  petition,  alleging  and 
saying: 

"In  response  to  the  plea  of  defendant  here- 
tofore filed  in  this  cause,  wherein  the  defend- 
ant prays  that  before  the  court  passes  on  his 
plea  of  privilege  filed  in  this  cause  and  on  the 
controverting  affidavit  to  said  plea  of  privilege 
filed  by  plaintiff  be  required  to  replead  and  elect 
as  to  which  of  the  two  causes  of  action  plead- 
ed in  his  original  petition  he  will  rely  upon  in 
response  to  said  plea,  and  with  leave  of  court 
first  bad  plaintiff  files  this,  his  first  amended 
original  petition,  repleading,"  etc. 

I  Alleging  appellee  held  himself  out  as  an 
expert  architect,  appellant  engaged  his  firm 
to  make  plans  and  specifications  for  a  resi- 
dence for  appellant  to  live  in,  and  alleged 
further  that  on  account  of  defective  con- 
struction the  building  caught  on  fire  and  was 
totally  destroyed,  together  with  Its  entire 
contents. 

Ue  prayed  judgment  for  $16,927.56,  with 
interest  from  February  2,  1918,  and  costs. 
The  written  obligation  is  as  follows: 

"Carl  O.  Adams  Carlton  W.  Adams. 

"Adams  &  Adams, 

"Architects. 

"516-^18  Gibbs  Building, 

"San  Antonio,  Texas. 
"Old  Phone  Crockett  423. 

"August  15,  1914. 
"Mr.  P.  A.  Presnall,  Alice,  Texas— Dear  Sir: 
We  will  superintend  your  building  for  eighteen 
(18.00)  dollars  per  trip,  or  fourteen  (14.00)  dol- 
lars per  trip  if  we  are  going  either  to  Robstown 
or  Alice  at  the  same  time. 

"Or  we  will  superintend  for  1%%  of  the  cost 
of  the  building  plus  traveling  expenses,  pro- 
viding the  building  is  completed  in  eight  (8) 
months.    Tou  see  as  it  is  a  day  job  you  might 
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want  to  bnild  slow,  and  be  a  year  or  more  in 
building,  which  would  require  more  trips. 

"The  bill  for  the  trips  already  made  is  as 
follows: 

Firet  trip  Klngsyllle  to  Alice |L0  00 

Recond  trip  KingsTllle  to  Alice 10  00 

Third  trip  Klngsville  to  Alice 10  00 

And  our  Mr.  Flannigan  who  is  now  visiting 
you    10  10 

Total    HO  00 

"I  don't  know  what  Mr.  Flannigan's  expenses 
will  be,  but  he  had  to  go  to  Alfred  and  I  asked 
him  to  stop  and  see  you.  , 

"I  also  want  to  spend  a  day  with  you  here 
in  San  Antonio  going  over  the  plans  and  shop- 
ping for  tile  fixtures,  hardware  and  anything 
you  may  need.    For  this  there  will  be  no  charge. 

"Yours  truly,  Adams  &  Adams, 

"JAL  Per  Carl  C.  Adams." 

Appellee  filed  a  controverting  affidavit. 
Whereupon  an  answer  was  filed  on  January 
11,  1919,  prepared  by  appellee  to  the  con- 
troverting affidavit  of  appellant.  And  on  the 
same  day  appellant  filed  a  response  to  plea 
of  appellee  asking  an  election,  stating  that — 

"He  elects  to  prosecute  his  cause  of  action 
for  breach  of  duty  arising  out  of  the  contract 
to  prepare  plans  and  specifications  and  super- 
intend the  building  affording  reasonable  safe 
construction." 

On  January  18,  1919,  the  court  sustained 
the  plea  of  privilege  and  ordered  cause 
transferred  to  the  Seventy-Third  district 
court,  Bexar  county,  Tei.,  for  trial. 

At  the  request  of  appellant,  the  court 
made  and  filed  findings  of  fact  and  oonclu- 
sions  of  law  sustaining  the  plea  of  privilege 
and  transferred  the  cause  to  district  court 
of  Bexar  county  for  trial  on  its  merits. 

Appellant's  first  and  second  assignments 
of  error  and  all  the  propositions  are  to  the 
effect  the  court  erred  in  sustaining  the  plea 
of  privilege  because  appellees  proposed  in 
writing  to  plaintiff  as  architects  to  superin- 
tend his  building  in  Jim  Wells  county,  which 
was  accepted,  and  necessarily  contemplated 
it  was  to  be  performed  in  Jim  Wells  county, 
and  the  law,  In  the  absence  of  express  agree- 
ments, enjoined  reasonable  skill  and  care  In 
the  performance,  and  there  was  sufficient 
written  agreement,  upon  its  breach,  to  main- 
tain a  suit  in  Jim  Wells  county. 

It  is  not  alleged,  or  shown,  when  the  build- 
ing was  completed  and  when  appellant  oc- 
cupied it  as  a  residence.  It  is  alleged  that 
appellee  made  the  proposition  to  superintend 
erection  of  the  building  on  or  about  August 
15,  1914,  and  it  was  destroyed  by  fire  Febru- 
ary 2,  1918. 

In  considering  this  case,  in  the  light  of 
the  appellant's  claim  that  the  court  erred  in 
sustaining  appellee's  plea  of  privilege,  it  is 
well  to  again  look  at  appellant's  contention 
as  refiected  by  the  record  made  by  him.  He 
filed  a  pleading  in  which  he  says  he  **elects 
to  prosecute  his  cause  of  action  for  breach 


of  duty  arising  out  of  the  contract  to  pre- 
pare plans  and  specifications,  and  superin- 
tend the  building;  affording  reasonably  safe 
constmction." 

Such  grounds  for  the  purpone  of  securing 
Jurisdiction  are  independent  the  one  from 
the  other,  but  here  may  t>e  treated  as  con- 
temporaneous agreements,  though  the  latter 
agreement  was  made  after  the  plans  were 
drawn.  If  the  damage  to  the  building  was 
caused  by  defective  plans  and  spedflc^tions, 
it  would  not  be  pretended  that  there  was  any. 
agreement  to  pay  for  damages  to  the  build* 
ing  in  Jim  Wells  county,  if  ttiat  stood  alone 
and  was  all  that  was  done.  There  was  no 
such  contract,  express  or  implied.  The 
mere  fact  that  he  knew  that  the  plans  were 
for  a  building  to  be  erected  there,  would 
not  authorize  the  bringing  of  a  suit  there  to 
recover  on  his  obligation  to  exercise  proper 
skill  in  planning  and  writing  specifications 
for  the  building.  To  take  it  out  or  the  gen- 
eral rule  would  require  a  proper  promise  in 
writing  to  perform  his  obligation  in  the 
county  where  erected;  but  when  the  same 
architect  entered  into  a  written  obligatioa 
to  superintend  the  erection  of  the  same 
building  in  Jim  Wells  county,  and  on  ac- 
count of  improper  plans,  drawn  and  super- 
intended by  the  same  person,  the  construc- 
tion was  defective  and  by  reason  thereof  it 
was  destroyed  by  fire,  there  was  a  nonsever- 
able breach  of  the  obligations  to  plan  with 
skill  and  to  superintend  with  skill. 

The  letter  referred  to  is  a  proposition  to 
superintend  the  building  "providing  the 
building  is  completed  in  eight  months"  at  a 
certain  price  "per  trip  from  San  Antonio." 
It  is  not  an  express  agreement,  agreeing  to 
perform  his  obligation  in  Jim  Wells  county, 
and  make  necessary  changes  in  the  plans; 
but  it  could  be  performed  at  no  other  place. 
True,  as  a  superintendent,  he  is  to  perform 
personal  services  there,  from  time  to  time, 
in  making  trips  from  San  Antonio  to  super- 
intend the  building.  It  was  not  contemplat- 
ed that  he  was  to  remain  there  all  the  time, 
be  constantly  on  the  Job,  and  see  every 
piece  of  timber  or  material  that  went  in; 
but  he  was  supposed  to  use  such  ordinary 
care,  to  discover  and  correct  defective  work, 
for  he  was  to  make  trips  there  for  that  sole 
purpose,  because  otherwise  he  could  not 
superintend  it  properly.  After  making  the 
foregoing  observation,  was  there  such  a  con- 
tract made  by  appellee  to  superintend  such 
building  that  made  him  liable  and  bound  to 
pay  damages,  if  any,  by  the  fire  caused  by 
the  defective  plans  or  faulty  construction 
which  he  followed  as  superintendent  that 
caused  the  injury,  or  in  which  as  the  super- 
intendent by  the  exercise  of  proper  skin 
and  ability  he  would  have  prevented?  (ver- 
mane  to  this  discussifm,  the  trial  court  found 
as  a  matter  of  law<  The  obligation  and  the 
breach,  or  breaches,  *1s  one  Implied  by  law 
and  is  not  contained  in  tne  written  offer 
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made  In  the  letter  from  defendants  to  plain- 
tiff, which  plaintiff  adopts  as  the  basis  for 
his  written  contract,  and  that  the  defend- 
ants have  not  contracted  in  writing  to  per- 
form the  obligation,  made  the  basis  of  plaln- 
tUTs  suit,  hi  Jim  Wells  county,  Tex."  In 
this  we  think  he  erred. 

[1,2]  Article  1830,  Vernon's  Sayles'  St., 
provides  that  no  person  shall  be  sned  out  of 
the  county  in  which  he  has  a  domicile,  ez* 
cept  in  certain  cases  provided  for. 

But  appellant  claims  his  right  to  sue  ai>- 
pellees  in  Jim  Wells  county  comes  under  the 
exception  as  contained  In  subdivision  6  of 
that  article: 

••Where  a  person  has  contracted  in  writing 
to  perform  an  obligation  in  any  particular  coun- 
ty, in  which  case  suit  may  be  brought  either 
in  such  county,  or  where  the  defendant  has  his 
domicUe." 

This  article  has  been  many  times  Inter- 
preted in  varying  cases. 

It  Is  held  in  Lindhelm  v.  Muschamp,  72 
Tex.  83,  12  S.  W.  125: 

"A  contract  to  build  a  house,  and  a  bond  con- 
ditioned that  the  contractor  build  the  house  as 
he  contracts  to  do,  are  separate  contracts,  and 
a  snit  upon  the  latter  must  be  brought  in  the 
county  of  the  residence  of  one  or  more  of  the 
obligors." 

In  this  case  we  are  dealing  with  an  archi- 
tect who  draws  plans  and  specifications,  who 
superintends  the  construction  In  contradis- 
tinction to  the  contractor,  who  builds  and 
erects,  but  in  either  case  skill  and  ability  to 
perform  the  service  is  Impliedly  inferred, 
and  we  fall  to  see  wherein  the  obligation  is 
not  upon  the  one  as  the  other. 

Held  in  Seliey  v.  Williams,  20  Tex.  Civ. 
App.  403,  50  S.  W.  309: 

'•Where  a  person  buys  com  from  a  broker  in 
another  county,  an  action  on  the  contract  can 
ke  brought  in  the  county  where  the  buyer  lives ; 
this  being  the  county  in  which  the  contract  is 
to  be  performed." 


O'Connor,  09  S.  W. 


Held  in  Darragh  v. 
646: 

••The  written  contract  need  not  expressly 
state  that  it  is  to  be  performed  in  a  particular 
county  to  give  jurisdiction;  but,  if  it  appears 
from  the  writing  that  it  must  necessarily  be 
performed  in  a  certain  county,  the  venue  is 
properly  laid  in  that  county." 

Also,  see  Borden  &  Antill  v.  Le  Tulle  Mer- 
cantile Co.,  32  Tex.  dv,  App.  477,  74  S.  W. 
78a 

Held  in  Callender,  Holder  &  Co.  v.  Short, 
34  Tex.  Civ.  App.  364,  78  S.  W.  366: 

"Where  one  contracts  to  deliver  in  a  certain 
county  cotton  at  a  certain  grade,  and  at  a  fixed 
price,  as  evidenced  by  his  drafts  and  bills  of 
lading,  his  failure  to  deliver  the  cotton  of  the 
specified  grade  and  quantity  he  can  be  sued  in 
the  county  where  the  cotton  was  to  be  deliver- 


ed, as  that  was  where  the  contract  was  to  be 
performed.*' 

Held  hi  Cecil  v.  Fox,  208  S.  W.  955: 

"A  written  contract  may  not  plainly  specify 
that  it  is  to  be  performed  in  a  certain  place, 
yet  if  the  contract,  by  its  terms,  leads  to  no 
other  conclusion  but  that  it  is  performable  in 
that  place,  then  jurisdiction  will  be  given  to 
that  place"— citing  in  support  Bell  County  v. 
Cox,  38  Tex.  Civ.  App.  292,  76  S.  W.  607. 

The  authorities,  as  we  gather  from  a 
careful  reading,  lead  us  to  the  conclusion 
that,  where  the  same  person  is  the  architect 
and  Buperintendent,  he  Is  liable  in  both 
capacities  in  damages  for  the  lack  of  skill 
and  care  In  the  construction  of  the  building. 
Schreiner  v.  Miller,  67  Iowa,  91,  24  N.  W. 
738,  56  Am.  Rep.  339.  They  go  further  even 
than  that,  and  hold  a  builder  Is  bound  to 
discover  defects  that  are  reasonably  dis- 
coverable or  patent,  and  where  he  knows,  or 
has  reason  to  believe,  that  the  plans  are 
defective,  and  follows  such  plans  without 
pointing  out  the  defects  to  the  owner  or 
architect,  or  has  experts  at  his  bands  to 
inspect  and  pass  on  them,  and  has  had  large 
experience  or  holds  himself  out  as  compe- 
tent, he  is  liable.  9  C.  J.  §  87,  p.  753; 
Schrehier  v.  Miller,  67  Iowa,  91,  24  N.  W. 
;738,  56  Am.  Rep.  339;  La.  Molasses  Co.  v. 
Le  Sassier,  52  La.  Ann.  2070,  28  South.  220. 
Under  the  authorities,  the  appellee  would 
be  liable  if  sued  In  the  county  of  his  resi- 
dence. Under  the  written  obligation  to  per* 
form  this  work  in  Jim  Wells  county,  appel' 
lee  says  he  is  exempt  from  the  obligation 
to  perform  with  skill  and  ability,  as  an  im^ 
plied  obligation,  which  Is  entirely  different 
from  the  obligation  to  merely  superintend. 
Appellees'  contend  that  the  obligation  to 
perform  the  supervision  with  skill  and 
ability  Is  Independent  of  the  obligation  to 
superintend,  and,  not  being  in  writing,  the 
suit  on  such  obligation  could  not  be  brought 
in  Jim  Wells  county.  This  is  a  very  nice 
distinction  appellee  makes,  presented  and 
urged  with  marked  Ingenuity  and  ability; 
but  he  promised  to  superintend  the  construe* 
tion  of  the  building  in  Jim  Wells  county, 
and  that  carried  with  it  the  obligation  in  its 
broadest  terms.  As  he  was  the  architect  in 
the  first  instance,  then  promising  to  super- 
intend the  construction  of  that  building,  it 
was  part  of  his  duty  to  see  that  it  was 
properly  constructed,  and  any  defects  in  his 
planning  it  was  his  duty  to  correct,  if  such 
there  were,  in  Jim  Wells  county  while  su- 
perintending the  construction  of  the  same. 

The  suit  was  based  upon  the  letter  of 
August  15  1914,  in  which  he  proposed  "to 
superintend  the  building  for  $18  per  trip 
or  $14  per  trip  when  he  was  going  either 
to  Robstown  or  Alice  at  same  time,"  which 
proposal  was  accepted  by  appellant  verbally. 

A  contract  to  draw  plans  and  spedfica- 


Digitized  by 


^joogle 


360 


214  SOUTHWESTERN  REPORTER 


fTex, 


tions  by  an  architect,  as  hereinbefore  stated, 
implies  skill  and  ability  in  the  preparation, 
and  in  this  instance  the  house  may  have 
called  for  imperfect  plans  and  specifications 
(a  defect  on  the  part  of  the  architect  in  the 
first  instance  in  making  his  plans);  but 
when  the  same  architect  enters  into  a  writ- 
ten agreement,  immediately  after  plans  are 
approved,  to  superintend  the  same  building, 
it  will  all  be  treated  as  a  contemporaneous 
agreement  At  least  if  sued  for  breach  of 
performance  in  part  of  the  obligation  to 
superintend  for  which  the  venue  would  be  in 
Jim  Wells  county,  being  same  person,  why 
may  he  not  be  sued  because  of  the  defective 
construction  of  the  imperfect  plans,  if  any, 
and  thus  adjust  all  the  matters  of  difference 
growing  out  of  the  same  contract  in  the 
same  suit?  The  superintendent  knew  he 
would  be  required  to  go  to  and  be  in  Jim 
Wells  county  to  deliver  the  plans,  go  over 
them  with  the  owner,  and  be  on  the  ground 
to  see  that  the  contractor  properly  interpret- 
ed  them  and  built  them  all  in  accordance 
therewith.  He  was,  as  said  in  American 
Surety  Co.  ▼.  S.  A.  L.  &  Trust  Co.,  98  S.  W. 
S87,  obligated  to  bring  to  the  performance  of 
his  contract  reasonable  care  and  skill  be- 
fitting his  profession  and  knowledge  of  the 
business  in  hand.  And  the  same  duty  was 
on  him  as  superintendent  of  the  building  he 
had  planned. 

The  proposition  was  in  writing,  it  was 
accepted,  and  the  obligation  could  be  per- 
formed in  no  other  place  than  Jim  Wells 
county  where  the  building  was  to  be  erected. 
We  do  not  mean  by  that  he  could  not  be  sued 
in  Bexar  county,  the  place  of  his  residence, 
but  mean  he  could  be  sued  in  either  county. 

We  have  read  all  the  cases  cited  by  both 
v)artie8,  and  many  others,  and  have  made  a 
very  thorough  investigation,  and  been  great- 
ly assisted  by  the  admirable  briefs  of  both 
parties;  but  we  cannot  escape  from  the 
proposition  that  our  statute  itself,  and  as 
construed  by  our  courts,  means  when  a  party 
Offers  to  perform  an  obligation  in  a  particu- 
lar place  it  means  and  compels  **the  duty  to 
perform  it,  whatever  may  be  its  nature.  It 
may  be  a  moral  obligation  or  legal  obliga- 
tion, or  both;  ♦  ♦  ♦  that  is  the  right  to 
performance  which  the  law  confers  on  one 
party,  and  the  corresponding  duty  of  per- 
formance to  which  it  binds  the  other."  Lar- 
rabee  v.  Talbott,  5  Gill  (Md.)  426,  440,  46 
Am.  Dec.  637 ;   Story,  Confl.  Laws,  §  226. 

Appellant    further   contended    by    assign- 


ment that  appellee  waived  his  plea  of  privi- 
lege by  urging  to  a  controverting  afildavit  of 
plaintiff  a  plea  containing  sundry  matters  in 
reply  thereto. 

While  we  find  such  a  pleading  in  the 
record,  appellee  contends  he  made  sacb  an 
oral  suggestion  to  the  court  with  the  under- 
standing he  would  not  file  it;  but  it  was 
filed  by  appellant,  and  not  by  him.  As  the 
court  made  no  finding  on  this  issue,  it  will 
not  be  discussed. 

Appellee  contends  that  the  written  con- 
tract was  abandoned,  and  a  substitute  verbal 
contract  was  made  by  changing  the  com- 
pensation or  modifying  as  the  court  found 
by  reducing  trip  to  $10  instead  of  $18  to  Alice 
from  San  Antonio,  or  $14  to  Alice,  when  ap- 
pellee was  going  to  Robstown.  We  do  not  see 
how  reducing  the  price  from  amount  named 
in  the  written  contract  in  any  way  novated 
it  so  that  the  other  terms  would  be 
dianged  and  nullified.  He  was  still  per- 
forming the  services  named  in  the  identi- 
cal same  terms  at  a  reduced  price  under  the 
same  written  obligation.  We  must  construe 
as  one  continuous  and  contemporaneous  and 
Inseparable  transaction  the  furnishing  of 
plans,  drawiogs,  and  specifications  and  su- 
perintending the  building.  As  part  of  the 
letter,  the  letter  head  gives  their  names, 
"Adams  &  Adams,  Architects,"  to  which  is 
signed  their  firm  name.  No  doubt  all  parties 
contemplated  that  to  have  the  building, 
when  erected,  superintended  by  the  one  who 
planned  it,  would  insure  better  work. 

In  paragraph  6,  the  court  found  the  par- 
ties modified  said  agreement  to  the  extent 
that  a  change  was  made  by  the  defendants 
and  were  paid  on  final  settlement  by  the 
plaintiff  $10  a  trip  from  San  Antonio,  Tex., 
to  the  building  near  the  city  of  Alice,  Jim 
Wells  county,  Tex.,  instead  of  $18  a  trip  to 
Alice  and  $14  a  trip  to  Alice  when  the  de- 
fenaant  was  going  to  Robstown  or  to  Alice  on 
other  business.  «' 

Appellee  obligated  himself  to  perform  this 
contract,  impliedly  in  accordance  with  his 
own  plans,  whether. they  were  defective,  or 
his  own  superintending  was;  still  it  was  to 
be  done  in  Jim  Wells  county,  and  all  cross- 
assignments  are  overruled. 

The  assignments  having  been  fully  con- 
sidered, they  are  sustained. 

The  court  erred  in  sustaining  the  plea  of 
privilege,  and  the  Judgment  is  set  aside,  and 
the  cause  is  remanded  to  Jim  Wells  county 
for  trial. 
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BROOKS   T.   TAYLOR.     (No.    6016.) 


{ZU  S.W.) 

Suit  by  E.  J.  Brooks  against  W.  J.  Taylor. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 


(Court  of  OiYil  Appeals  of  Texas.    June  4, 
1919.) 

1.  Replkvin  ^S»125  — BoND-^UnGMEIfT  FOR 
Defendant. 

Under  Rev.  St.  1911,  arts.  7110,  71U,  as  to 
bond  by  plaintiff  in  replevin  and  judgment  on 
the  bond  for  defendant  in  case  of  decision 
against  plaintiff,  where  plaintiff*s  suit  is  de- 
cided against  him,  it  Is  the  duty  of  the  court 
to  enter  judgment  for  defendant  on  the  bond, 
whether  defendant  has  filed  formal  affirmative 
pleadings  or  not. 

2.  Dismissal  and  Nonsuit  ^=»19(1)—Rights 
OF  Defendant— Affirmative  Relief— "De- 
cided." 

Where  plaintiff  in  sequestration  replevied, 
giving  bond,  required  by  Rev.  St.  1911,  art. 
7110,  conditioned  for  the  forthcoming  of  the 
property,  to  abide  the  decision  of  the  court, 
and  later  plaintiff  dismissed,  defendant  had 
the  right  to  judgment  for  the  value  of  the 
property,  although  his  answer  consisted  only  of 
general  demurrer  and  general  denial,  for,  un- 
der article  7111,  providing  for  judgment  on 
the  replevy  bond  in  case  of  decision  against 
plaintiff,  the  suit  had  been  ''decided"  against 
plaintiff  by  his  voluntary  act,  and  by  virtue  of 
such  statute  defendant's  answer  bad  the  legal 
effect  of  affirmative  pleading. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Decide.] 

3.  Trial  ^=5»6(1)— Notice  of  Trial— When 
Necessary. 

In  action  for  rents,  consisting  of  275  bush- 
els of  oats,  plaintiff  having  sequestrated  oats 
and  subsequently  replevied  the  same,  giving  a 
replevy  bond,  where  case  was  dismissed  merely 
as  to  plaintiff's  cause  of  action,  plaintiff  and  his 
bondsman  were  not  entitled  to  service  of  cita^ 
tion,  or  to  any  given  period  or  form  of  notice 
that  case  would  be  tried  at  the  following  term. 

4.  Replevin  ^=>125— Title  to  Propertt— 
Negessitt. 

In  action  for  possession  of  certain  oats, 
claimed  as  rent,  where  petition,  affidavit  and 
bond  for  sequestration,  writ,  and  replevy  bond 
showed  conclusively  that  plaintiff  took  or  caus- 
ed the  oats  to  be  taken  from  defendant's  pos- 
session, and  it  was  alleged  by  plaintiff  that 
oats  were  a  part  of  crop  raised  by  defendant, 
heldf  defendant  was  entitled  to  judgment,  with- 
out reference  to  where  actual  title  was;  plain- 
tiff having  voluntarily  discontinued  action. 

6.  Sequestration  ^s»20— Bond— Measure  of 
Damages. 
Contention  that  court  erred  in  entering  judg- 
ment on  bond  for  value  of  sequestrated  prop- 
erty at  date  of  trial,  in  that  true  measure  of 
damages  is  value  at  time  of  sequestration,  can- 
not be  sustained. 


Appeal    from    McLennan    County    Court; 
Jas.  P.  Alexander,  Judge. 


S.  J.  T.  Smith,  of  Waco,  for  appellant. 

BRAOY,  J.  Appellant  sued  appellee  for 
the  possession  of  certain  rents  on  a  tract  of 
land,  consisting  of  275  bushels  of  oats,  alleg- 
ing that  he  was  tlie  owner  of  the  land,  and 
entitled  to  the  rent,  or  its  value,  by  virtue 
of  the  relation  of  landlord  and  tenant  be- 
tween them.  The  rents  were  alleged  to  have 
been  the  usual  rental  of  one-third  the  crop 
raised  by  appellee  on  the  rented  premises. 
Appellant  sequestrated  the  property,  and 
subsequently  replevied  the  same,  giving  the- 
replevy  bond,  conditioned  as  required  by 
law. 

The  cause  was  an  appearance  case  at 
the  September  term,  1917,  of  the  county 
court  of  McLennan  county,  and  on  appearance 
day  for  that  term,  the  defendant  having  filed 
a  general  denial  and  general  demurrer  only, 
the  appellant  in  open  court  requested  that 
the  case  be  dismissed  from  the  docket.  The 
court  made  the  following  entry  on  his  dock- 
et: "September  4,  1917.  Dismissed  at  plain- 
tiff's cost."  On  the  same  day  appellant  paid 
the  costs;  and  it  appears  in  the  final  judg- 
ment of  the  court  that  the  plaintiff's  ''cause 
of  action  as  set  forth  by  plaintiff  in  his  pe- 
tition filed  herein  on  the  16th  day  of  Au- 
gust, A.  D.  1917,  was  dismissed  at  the  re- 
quest and  cost  of  plaintiff  herein,  on  the 
4th  day  of  September,  A.  D.  1917." 

At  the  November  term  of  the  county  court, 
on  December  20,  1917,  appellant's  counsel 
was  notified  that  the  ease  wotld  be  taken 
up  the  following  day,  which  was  the  last 
day  of  the  November  term,  and  that  defend- 
ant would  aslc  for  Judgment  upon  the  re- 
plevy bond.  The  case  was  taken  up  and  tried 
on  the  morning  of  December  21st,  and  appel- 
lant's counsel  appeared,  but  refused  to  par- 
ticipate in  the  trial  of  the  cause,  except  as  a 
friend  of  the  court,  Insisting  that  the  cause 
had  been  dismissed  for  all  purposes,  and 
because  the  court  was  without  Jurisdiction 
to  further  proceed  with  the  case.  The  trial 
was  had,  and  Judgment  rendered  fbr  appel- 
lee on  the  replevy  bond  against  appellant 
and  his  sureties,  and  on  the  same  day  ap- 
pellant filed  his  motion  for  new  trial,  set- 
ting up  tlie  grounds  which  are  assigned  as 
errors  in  the  brief  for  appellant  There  is 
no  brief  on  file  for  appellee. 

Upon  the  trial  the  appellee,  without  filing 
any  additional  pleadings,  offered  in  evidence 
appellant's  affidavit  and  bond  for  sequestra- 
tion, the  writ  of  sequestration  and  return, 
and  the  replevy  bond.  He  next  offered  in 
evidence  the  notation  of  dismissal  above 
quoted,  and  testified  to  the  market  value  of 
the  oats  at  the  date  of  the  trial.  He  further 
testified  that  the  oats  sequestrated  were  in 
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his  possession  at  the  time*  of  the  sequestra- 
tion, and  that  they  had  not  been  returned  to 
him  nor  had  he  been  paid  for  them.  This 
was  all  the  evidence  introduced,  and  the 
Judgment  was  against  appellant  and  his 
sureties  for  the  market  value  of  the  oats  on 
the  day  of  the  trial,  in  the  sum  of  $2W,  with 
interest,  and  the  Judgment  further  provided 
for  the  privilege  to  appellant  and  his  sure- 
ties to  return  the  property  within  10  days 
after  Judgment,  if  not  damaged,  and  for  the 
discharge  of  the  Judgment  in  event  of  such 
delivery. 

Opinion. 

By  several  assignments  of  error  the  ques- 
tion is  presented  that  the  action  of  appel- 
lant in  discontinuing  his  suit  aud  the  entry 
by  the  court  on  its  docket  of  the  dismissal 
put  an  end  to  the  case,  and,  in  effect,  that 
the  court  was  without  power  to  reopen  or  to 
proceed  to  try  the  case  at  the  next  term  of 
court.  The  question  is  also  presented  in  the 
form  that  it  was  reversible  error  for  the 
court  to  enter  judgment  for  appellee  after 
the  dismissal  by  appellant,  in  the  absence 
of  any  offensive  pleadings  or  averments 
seeking  affirmative  relief  by  appellee,  and 
in  the  absence  of  sufficient  notice  to  appel- 
lant Statutory  provisions  and  authorities 
are  cited  to  the  effect  that  a  plaintiff  has 
the  right  to  take  a  nonsuit  or  enter  a  vol- 
untary discontinuance  or  dismissal  of  his 
suit,  in  the  absence  of  pleadings  by  the  de- 
fendant seeking  affirmative  relief,  or  in  the 
nature  of  a  cross-action  or  counterclaim. 

This  right  is  well  settled  by  the  decisions 
in  this  state,  but  neither  they  nor  the  stat- 
utes relied  upon  are  regarded  as  applicable, 
except,  perhaps,  to  the  effect  that  the  trial 
court,  had  it  attempted  to  do  so,  would  have 
been  without  authority  in  this  case  to  dis- 
miss the  entire  cause  at  appellant's  request 
without  the  consent  of  appellee.  The  sub- 
stance of  the  statutes  is  that  the  right  of  a 
plaintiff  to  discontinue  or  dismiss  his  suit  is 
qualified,  and  cannot  be  exercised  to  the 
prejudice  of  a  defendant  seeking  or  entitled 
to  affirmative  relief  under  the  pleadings. 

The  statutes  regulating  sequestration  pro- 
<ceeding8  provide  for  a  forthcoming  bond  in 
the  event  of  a  replevy  by  either  plaintiff  or 
defendant,  and  the  conditions  of  sudi  bond 
are  in  substance  the  same  in  each  instance. 
In  the  case  of  a  replevy  by  the  plaintiff,  the 
bond  is  "conditioned  for  the  forthcoming  of 
such  property,  together  with  the  fruits,  liire, 
revenue  and  rent  of  the  same,  to  abide  the 
decision  of  the  courtf'  Article  7110,  R.  S. 
In  the  succeeding  article  it  is  provided 
that— 

"In  case  the  suit  is  decided  against  the  plain- 
tiff, final  judgment  shall  be  entered  against  all 
the  obligors  in  such  bond  jointly  and  several- 
ly, for  the  value  of  the  property  replevied,  and 
for  the  value  of  the  fruits,  hire,  revenue  or 
rent  thereof,  as  the  case  may  be." 


Provision  is  also  made  for  the  alternative 
right  of  the  plaintiff  to  return  the  property, 
and  thus  discharge  the  judgment. 

[1,2]  It  is  clear  from  the  above^uoted 
statutory  provisions  that,  where  the  plain- 
tiff's suit  is  decided  against  him,  it  is  the 
duty  of  the  court  to  enter  judgment  for  the 
defendant,  and  we  think  this  is  so,  whether 
the  defendant  has  filed  formal  affirmative 
pleadings  or  not  It  may  well  be  doubted 
whether  the  trial  court  would  have  had  au- 
thority to  dismiss  the  case  as  an  entirety,  and 
to  deprive  appellee  of  his  statutory  right  to 
judgment  for  the  value  or  return  of  the  prop- 
erty without  the  consent  of  appellee  and  upon 
the  mere  request  of  appellant  But  be  this  as 
it  may,  we  think  it  is  clear  from  the  record 
that  the  suit  was  not  dismissed  as  a  whole, 
but  merely  the  appellant's  cause  of  action, 
and  that  the  case  remained  upon  the  docket 
for  disposition  as  to  appellee's  rights.  The 
voluntary  discontinuance  of  his  suit  by  ap- 
pellant operated  as  an  abandonment  of  his 
claims  to  the  property  or  its  value,  and  put 
him  out  of  court  as  a  plaintiff.  Within  the 
meaning  of  the  statute,  the  suit  was  thus  by 
his  own  voluntary  action  decided  against 
him.  Thereupon  appellee  had  the  right  and 
it  was  the  duty  of  the  court  to  enter  judg- 
ment for  appellee  for  the  value  of  the  prop- 
erty sequestrated  and  replevied  by  appel- 
lant The  answer  of  appellee  by  general  de- 
murrer and  general  denial  was  sufficient  to 
entitle  him,  upon  proper  proof  of  market 
value,  to  a  judgment  cmd  in  legal  effect  by 
virtue  of  the  statutory  provisions,  amounted 
to  affirmative  or  offensive  pleading.  As  was 
stated  by  Justice  Rice,  speaking  for  this 
court  in  Tyson  v.  Bank,  154  S.  W.  1055: 

"Where  a  sequestration,  attachment  or  oth- 
er like  writ  has  been  issued,  and  the  proi>erty 
replevied,  and  judgment  goes  against  the  de- 
fendant it  is  the  duty  of  the  court  to  render 
judgment  on  the  bond ;  and  this,  we  think,  can 
be  done  without  any  reference  in  the  pleadings 
to  the  issuance  of  such  proceedings." 

And  in  Hill  v.  Patterson,  191  S.  W.  621, 
it  was  said  by  Justice  Jenkins,  in  the  course 
of  the  opinion,  that: 

"In  the  instant  case  the  defendant  had  filed 
no  answer,  but  it  was  not  necessary,  in  order 
to  obtain  affirmative  relief,  that  he  should  at 
any  time  have  filed  an  answer  asking  such  re- 
lief. If  the  case  had  been  tried  without  being 
dismissed  by  plaintiff,  and  had  been  decided 
against  him,  the  defendant  would  have  been 
entitled  to  judgment  on  the  replevy  bond,  with- 
out filing  any  answer  asking  therefor,  or  in 
any  wise  referring  thereto.  R.  S.  art  7111; 
Wandelohr  v.  Bank,  106  S.  W.  413;  Tyson  ▼. 
Bank,  154  S.  W.  1055.  In  other  words,  the 
law  files  such  plea,  or  makes  such  issue  in  the 
defendant's  behalf,  and  enters  an  appearance  for 
the  bondsmen  thereto  without  any  cross-bill  or 
plea  in  reconvention  being  filed  by  the  defend- 
ant or  citation  being  issued  to  the  bondsmen." 
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The  latter  case  was  one  yery  similar  to  the 
instant  case,  the  suit  haying  heen  dismissed 
in  yacation  by  the  plaintiff  in  sequestration, 
and  we  think  is  in  point  here.  We  also  cite 
to  the  same  effect  Morris  y.  Anderson,.  152  S. 
W.  677. 

[3]  As  to  the  matter  of  notice,  it  is  suffi- 
cient to  say  that  appellant  and  his  bonds- 
men were  not  entitled  to  service  of  citation, 
or  to  any  giyen  period  or  form  of  notice; 
the  case  still  being  pending  for  decision  as 
to  appellee's  rights.  It  is  an  undisputed  fact 
that  appellant  did  have  notice  that  the  case 
would  be  tried,  and  his  counsel  appeared* 
although  refusing  to* participate,  and  choos- 
ing to  act  merely  as  amicus  curiae.  Appel- 
lant did  not  seek  to  reinstate  his  cause  of 
action,  nor  has  he  shown  wherein  he  was  in 
any  wise  injured  by  the  proceedings,  except 
upon  the  theories  herein  considered  and 
overruled. 

Entertaining  the  view  that  none  of  the 
assignments  relating  to  the  question  Just 
di^ussed  have  any  merit,  they  are  all  over- 
ruled. 

[4]  There  is  another  question  raised  in  ap- 
pellant's brief  that  must  be  considered.  It 
is  urged  that  the  Judgment  was  erroneous, 
because  it  was  not  shown  that  appellee  was 
the  owner  of  the  oats,  for  the  value  of  which 
he  was  given  Judgment,  nor  that  he  was  en 
titled  to  the  possession.  This  petition  is 
not  tenable.  The  petition  of  plaintiff,  the 
affidavit  and  bond  for  sequestration,  the 
writ,  and  the  replevy  bond  show  conclusive- 
ly appellant  took  or  caused  to  be  taken  the 
oats  from  the  possession  of  appellee,  and  it 
was  alleged  by  appellant  that  they  were  a 
part  of  the  crop  raised  by  appellee  on  land 
rented  from  appellant,  and  the  suit  was  for 
their  possession  or  their  value.  Appellee  tes- 
tified, without  dispute,  that  they  were  in  his 
possession  at  the  time  they  were  sequestrated, 
and  had  not  been  returned  nor  paid  for.  We 
think  this  sufficient,  under  the  statute,  to 
authorize  and  require  the  trial  court  to  ren- 
der Judgment  for  appellee  for  the  value  or 
possession  of  the  property ;  this  without  ref- 
erence to  where  the  title  to  the  property  ac- 
tually was.  As  between  appellant  and  appel- 
lee, the  latter,  under  the  circumstances  of 
this  case,  must  be  regarded  as  the  owner 
without  further  proof.  The  assignments  rais- 
ing this  question  are  overruled. 

[§]  It  remains  only  to  consider  the  proposi- 
tion relied  upon  by  appellant  that  Judgment 
should  be  reversed  because  an  erroneous 
measure  of  damages  was  applied  by  the  trial 
court  in  arriving  at  the  amount  of  the  Judg- 
ment. The  court  rendered  Judgment  for  ap- 
pellee for  the  value  of  the  oats  at  the  date  of 
the  trial,  as  shown  by  the  undisputed  evidence. 
It  is  urged  by  appellant  that  this  was  improp- 
er, in  that  the  true  measure  of  damages  is  the 
value  of  the  property  at  the  time  of  the  se- 
questration.   The  question  has  been  decided 


adversely  to  appellant's  contention  in  the  fol- 
lowing cases:  Watts  v.  Overstreet,  78  Tex. 
571,  14  S.  W.  704;  Luedde  v.  Hooper,  95 
Tex.  172,  66  S.  W.  55;  Western  Mortgage 
Co.  y.  Shelton,  8  Tex.  Civ.  App.  550,  29  S.  W. 
494 ;  Halbert  v.  Land  Association,  34  S.  W. 
636. 

All  assignments  have  been  considered,  and, 
no  reversible  error  having  been  shown,  the 
Judgment  is  affirmed. 

Affirmed. 


PRAIRIE  OIL  ft  GAS  CO.  et  al.  v.  STATE. 
(Na  6128.) 

(Gonrt  of  Civil  Appeals  of  Texas.    June  2, 1919. 
Rehearing  Denied  July  5,  1919.) 

1.  Injunction  ^=»32  —  Restbaining  Action 
IN  Other  County. 

While  there  may  be  circumstances  under 
which  a  court  has  power  to  restrain  a  defend- 
ant from  prosecuting  suit  in  anotlier  court  of 
equal  Jurisdiction  and  dignity,  nevertheless  com- 
ity and  propriety  dictate  that  such  relief  should 
not  be  granted  save  in  extraordinary  cases; 
henee  defendant  will  not  be  restrained  at  the 
instance  of  the  state  from  prosecuting  in  an- 
other county  suits  against  those  to  whom  the 
state  bad  granted  permits  under  Acts  35th  Leg. 
c.  83  (Vernon's  Ann.  Civ.  St  Supp.  1918,  arts. 
5904-59O4w),  to  prospect  for  oil,  etc.,  on  lands 
claimed  by  the  state. 

2.  Judgment  €=i»702—CoNoiiU8iVENSSs— Par- 
ties Concluded— State. 

As  the  state  is  not  a  party  to  suits  against 
those  to  whom  it  had  given  permits  ander  Acts 
35th  Leg.  c.  83  (Vernon's  Ann.  Civ.  St.  Supp. 
1918,  arts.  5904-5904w),  to  explore  for  oil  on 
lands  claimed  to  belong  to  the  state,  judgments 
rendered  in  such  suits  will  not,  under  Rev.  St, 
1911,  art.  5432,  be  binding  against  the  state, 
the  statute  being  limited  to  Judgments  rendered 
in  suits  between  owners  of  older  surveys  and 
purchasers  from  the  state;  hence  suit  by  the 
state  to  enjoin  plaintiffs  in  such  suits  from  pro- 
ceeding or  drilling  on  the  boundary  line,  will  not 
be  dismissed  on  the  theory  that  the  state  would 
be  bound  by  judgments  in  the  previous  suits. 

8.  Injunction  te»136(2)  —  Tempobabt  In- 
junction—Oil Wells. 
Where  plaintiffs  asserted  rights  in  oil  lands 
claimed  by  the  state  and  obtained  temporary  in- 
junctions restraining  licensees  of  the  state  from 
proceeding  with  operations,  the  state  is  entitled 
to  a  temporary  injunction  restraining  defend- 
ants from  drilling  wells  on  the  line  between  their 
property  and  that  in  controversy,  which  wells 
would  have  the  effect  of  draining  the  oil  from 
under  the  lands  in  controversy. 

Appeal  from  District  Court,  Travis  County; 
George  Calhoun,  Judge. 

Suit  by  the  State  of  Texas  against  the 
Prairie  Oil  &  Gas  Company  and  others.  From 
an  order  granting  a  temporary  injunction,  de- 
fendants appeaL    Modified  apd  affirmed. 


^fessFor  other  caves  see 


same  topic  and  KBT- NUMBER  In  all  Key-Numbered  Digests  and  Ind«xe8,^^^,_T^ 
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W.  J.  Oxford,  of  Thurber,  Chandler  &  Pan- 
nill,  of  Stephenville,  Vinson,  Elkins  &  Wood, 
of  Houston,  and  Brooks,  Hart  &  Woodward, 
of  Anstln,  for  appellants. 

C.  M-  Cureton,  Atty.  Gen.,  and  W.  X  Town- 
send,  W.  A.  Keeling,  and  W.  F.  Schenck,  Asst. 
AttyB.  Gen.,  for  the  State. 

KEY,  C.  J.  The  following  statement  copied 
from  appellants'  brief  will  sufficiently  explain 
the  matter  Involved  In  this  appeal: 

'This  appeal  is  taken  from  the  order  of  the 
judge  of  the  district  court  of  Travis  county, 
Tex.,  Fifty-Third  judicial  district,  granting  a 
temporary  injunction  as  prayed  for  by  plain ti£ 
The  order  was  entered  upon  the  presentation  to 
the  judge  of  plaintiff's  petition  and  without  no- 
tice to  any  of  the  defendants,  and  without  a 
hearing. 

"The  suit  was  filed  January  29,  1919.  The 
plaintiff  is  the  state  of  Texas.  The  defendants 
are  the  Prairie  Oil  &  Cras  Company,  the  Texas 
&  Pacific  Coal  &  Oil  Company,  Mrs.  B.  F. 
Christmas,  Raymond  Christmas,  Myrtle  Christ- 
mas, Maston  Christmas,  Hazel  Christmas,  Je- 
rome Christmas,  W.  J.  Bchrens,  C.  W.  Baker, 
W.  G.  Swenson,  C.  L.  Baston,  W.  A.  Thompson, 
P.  H.  Van  Winkle,  J.  M.  Van  Winkle,  S.  B. 
Bennett,  and  Mrs.  Grctchen  Bennett,  all  of 
whom  are  appellants  herein. 

"The  state  alleges  that  it  is  the  owner  of  the 
legal  and  equitable  title  to  the  surface  and  to 
the  minerals  in  and  under  certain  described 
lands  in  Eastland  county,  Tex. ;  that  said  lands 
are  chiefly  valuable  as  a  mineral  property  and 
for  the  development  of  oil  and  gas;  that,  act- 
ing under  the  provisions  of  chapter  83  of  the 
Acts  of  the  Regular  Session  of  the  Thirty-Fifth 
Legislature  (Vernon's  Ann.  Civ.  St.  Supp.  1918, 
arts.  5904-^904 w),  on  the  several  dates  set  forth 
in  plaintiff's  petition,  it  issued  to  certain  named 
persons  permits  to  prospect  for  and  develop  oil 
and  natural  gas  on  certain  described  parts  of 
the  land  described  in  the  petition;  that,  after 
the  issuance  of  such  permits,  the  parties  to 
whom  they  were  issued,  or  their  vendees,  or  oth- 
er persons  lawfully  entitled  thereto,  for  said 
permittees,  entered  upon  the  lands  for  the  pur- 
pose of  prospecting  for  and  drilling  wells  for  oil 
and  gas;  that  thereafter  the  appellants  in  this 
suit,  claiming  to  be  the  owners  of  the  lands  and 
the  minerals,  brought  suits  in  the  district  court 
of  Eastland  county,  Tex.,  against  two  of  the 
permittees  of  the  state,  which  suits  are  alleged 
to  be  still  pending  in  that  court.  The  state  al- 
leges that  by  said  suits  the  appellants  herein 
are  seeking  to  prevent  the  state's  permittees 
from  developing  and  extracting  oil  from  said 
lands. 

"The  state  specifically  alleges  that  the  appel- 
lants in  this  suit  have  obtained  in  one  of  the 
suits  filed  in  the  district  court  of  Eastland  coun- 
ty,  Tex.,  prior  to  the  institution  of  this  suit, 
a  temporary  injunction  against  the  state's  per- 
mittees under  one  of  its  permits  so  issued  on  a 
part  of  said  laud,  said  restraining  order  being 
to  the  effect  that  such  permittees  and  those 
claiming  under  them  are  enjoined  from  drilling 
upon  the  lands  described  in  said  suit  and  from 
finishing  the  wells  which  they  had  theretofore 
begun  to  drill  on  said  lands.  The  state  also 
alleges  that  another  suit  has  been  filed  by  the 
appellants  in  this  cause  against  another  of  the 


state's  permittees  and  those  claiihing  nnder  him 
as  to  another  portion  of  the  lands  involved  in 
this  litigation,  in  which  the  appellants  in  this 
cause,  who  are  plaintiffs  in  that  case,  also  seek 
an  injunction  restraining  the  said  persons  from 
drilling'  upon  the  land  described  in  that  suit. 

"It  is  also  alleged  that  in  one  of  the  suits  pend- 
ing in  the  district  court  of  Eastland  county,  in 
which  these  appellants  were  plaintiffs  and  the 
state's  permittee,  R.  A.  Hodges,  and  those  claim- 
ing under  him,  were  defendants,  a  temporary  in- 
junction was  granted,  from  which  an  appeal  is 
pending  in  the  Court  of  Civil  Appeals  at  Kl 
Paso,  and  that  the  case  is  now  set  for  trial  on 
its  merits  in  the  district  court  of  Eastland 
county,  and  will  be  tried  unless  the  injunction 
prayed  for  by  the  state  in  this  cause  is  granted. 

"The  state  alleges  that  the  real  and  funda- 
mental matter  in  controversy  in  said  suits  pend- 
ing in  Eastland  county  and  in  this  suit  is  the 
title  of  the  state  to  lands  described  in  said 
suits. 

''Amplifying  its  allegations  relative  to  the 
Eastland  county  suits,  the  state  alleges  that  pri- 
or to  the  institution  of  this  suit  in  the  district 
court  of  Travis  county  the  appellants  herein, 
as  plaintiffs,  filed  in  the  district  court  of  Eti^t- 
land  county  a  suit  against  the  Gulf  Production 
Company,  which  claims  nnder  one  of  the  state*s 
permittees  the  right  to  prospect  and  devdop 
oil  upon  a  portion  of  the  land  in  controversy, 
and  that  said  suit  is  now  pending  upon  the 
docket  of  the  district  court  of  Eastland  county 
awaiting  a  trial  upon  its  merits. 

"The  state  attaches  to  its  petition,  and  makes 
the  same  a  part  hereof,  certified  copies  of  the  pe- 
titions filed  in  each  of  the  suits  alleged  to  have 
been  instituted  and  now  pending  in  the  district 
court  of  Eastland  county,  Tex.  It  also  attaches 
and  makes  a  part  of  its  petition  copi<»8  of  the 
permits  issued  by  the  state  to  its  several  per- 
mittees claiming  portions  of  the  land  in  contro- 
versy. 

"In  addition  to  the  foregoing  allegations,  the 
state  alleges  that  the  defendants  are  owners  of 
certain  lands  adjoining  those  claimed  by  the 
state  in  this  suit,  and  that  appellants  are  bor- 
ing wells  along  the  dividing  lines  between  their 
lands  and  the  land  so  claimed  by  the  state,  and 
that,  unless  restrained  by  order  of  this  court, 
they  will,  by  means  of  these  wells  so  sunk  along 
the  lines  of  said  properties,  be  able  to  draw  from 
under  the  land  claimed  by  the  state  all  of  the 
oil  thereunder,  and  thereby  cause  the  state 
great  and  irreparable  injury.  It  further  alleges 
that  it  is  the  purpose  of  the  appellants  in  in- 
stituting the  said  suits  in  Eastland  county  and 
in  endeavoring  to  procure  injunctions  in  said 
suits  against  the  state's  permittees  to  enable  the 
said  appellants  to  so  drain  from  nnder  the  lands 
claimed  by  the  state  the  oils  and  prevent  the 
states  permittees  from  obtaining  said  oil. 

"The  fifteenth  paragraph  of  the  state's  petition 
reads  as  follows: 

"  'XV.  Plaintiff  shows  to  the  court  that  each 
day  of  the  continuance  of  each  and  all  of  the 
actions  and  things  complained  of  against  the  de- 
fendants, and  each  and  all  of  such  acts,  inflicts 
upon  the  plaintiff  great  and  irreparable  injuries, 
and  that  the  same  have  interfered,  and  are  in- 
terfering, and  will  continue  to  interfere  with  the 
plaintiff  in  the  development  of  its  oils  and  gases. 
and  that  by  their  acts  they  have  deprived,  and 
will  continue  to  deprive,  plaintiff  of  laree 
amounts  of  revenue^  or  will  greatly  delay  the» 
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plaintiff  in  receipt  thereof.  Wherefore  the  plain' 
tiff  respectfuUy  prays  that  an  appropriate  order 
be  immediately  entered  restraining  the  defend- 
ants from  continuing  to  drilf,  or  from  hereafter 
drilling,  any  oil  or  gas  wells  within  500  feet 
of  any  line  of  said  lands  and  sufficiently  near 
the  line  of  plaintiff's  lands  to  drain  any  por- 
tion thereof  so  long  as  the  defendants,  or  any 
of  them,  have  an  injunction  against  the  state's 
permittees  or  those  acting  thereunder,  or  so  long 
as  they  are  seeking  an  injunction  against  said 
parties,  or  any  of  them;  that  the  defendants, 
their  servants,  agents,  employes,  assignees,  or 
legal  representatives,  whether  they  have  been 
persons,  corporations,  or  firms,  and  their  sev- 
eral agents,  servants,  and  employes,  be  likewise 
enjoned,  and  on  the  final  trial  of  this  case  that 
such  injunction  be  made  perpetual.  Plaintiff 
also  prays  that  the  defendants,  and  each  of 
them,  be  enjoined  from  prosecuting  the  two  suits 
heretofore  described  in  this  petition  pending  in 
the  district  court  of  Eastland  county,  that  a 
temporary  injunction  be  issued  to  said  effect, 
and  that  on  final  trial  such  injunction  be  made 
perpetual,  or,  if  this  cannot  be  done,  that  a 
receiver  be  appointed  in  accordance  with  section 
—  of  this  petition,  and  that  such  receiver  be 
protected  from  interference  on  the  part  of  de- 
fendants or  any  of  their  servants,  agents,  or  em- 
ployes, whether  such  interference  be  by  trespass- 
es or  by  suits  of  any  kind  or  character,  personal 
or  legal  action  against  such  receiver,  and  that 
such  receiver  be  continued  until  further  orders 
of  this  court.* 

"Upon  presentation  to  Hon.  George  Calhoun, 
judge  of  the  district  court  of  Travis  county, 
Tex.,  Fifty-Third  judicial  district,  of  the  state's 
petition,  without  notice  to  any  of  the  defendants, 
and  without  a  hearing  at  which  any  of  the  de- 
fendants or  their  attorneys  were  present,  the 
court  in  chambers  entered  the  following  order: 

"*In  Chambers,  Austin,  Texas,  Jan.  29th, 
1919.  On  showing  made,  the  application  for  a 
temporary  injunction  is  granted  as  prayed  for 
in  paragraph  XV  of  plaintiff's  petition,  and  the 
clerk  of  this  court  will  issue  the  writ  for  tem- 
porary writ  of  injunction  enjoining  the  defend- 
ants, their  agents,  servants,  and  employes,  as 
prayed  for,  except  that,  the  application  for  re- 
ceiver not  beingf  granted  at  this  time,  no  injunc- 
tion is  issued  against  defendants  to  prevent  them 
from  interfering  with  any  receiver  until  the  fur- 
ther orders  of  the  court  herein  made  and  en- 
tered. ISignedj  Geo.  Calhoun,  Judge  53d  Dis- 
trict Court,  Travis  Co.,  Texas.' 

"Within  the  time  prescribed  by  statute  for 
appeals  in  such  cases,  all  of  the  appellants  have 
appealed  from  the  said  order  of  the  district 
judge  of  Travis  bounty,  Tex.,  and  have  brought 
this  cause  before  this  court  for  consideration." 

OplQlon. 

After  due  consideration  of  the  questions 
presented  in  appellant's  brief,  we  have  readi- 
ed the  conclusion  that,  with  one  exception, 
no  error  has  been  shown,  and  that  the  error 
referred  to  can  be  corrected  in  this  court  by 
modifying  the  injunction  issued  by  the  dis- 
trict judge. 

[t]  We  do  not  think  the  facts  stated  in  the 
plaintifTs  petition  entitled  it  to  have  the  de- 
fendants restrained  from  prosecuting  the  suit 
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pending  In  the  district  court  of  Eastland  coun- 
ty. While  it  may  be  conceded  that  in  certain 
circumstances  a  court  has  the  power  to  re- 
strain a  defendant  from  prosecuting  another 
and  prior  suit  in  anothes  court  of  equal  Juris- 
diction and  dignity,  nevertheless  comity  and 
propriety  dictate  that  such  relief  should  not 
be  granted  except  in  extraordinary  cases,  and 
where  it  is  absolutely  necessary  to  prevent  ir- 
reparable injury. 

In  this  case  we  concur  with  the  Attorney 
General  and  his  associates  in  the  proposition 
that  the  state  is  not  a  party  to  the  suit  pend- 
ing in  the  district  court  of  Ebstland  county, 
but  we  ^o  not  concur  with  them  in  the  con- 
tention than  an  impei'atlve  necessity  exists 
for  injunctive  relief  to  prevent  the  prosecu- 
tion of  the  other  suit  As  the  state  is  not  a 
party  to  that  suit,  no  Judgment  can  be  render- 
ed therein  that  will  affect  the  rights  of  the 
state;  and  the  po6Si!)flity  that  a  Judgment 
may  be  rendered  which  may  for  a  time  and  tp 
a  limited  extent  cast  a  cloud  upon  the  state's 
title  to  the  property  does  not,  in  our  opinion, 
Justify  any  other  court  of  no  higher  authori- 
ty in  restraining  the  prosecution  of  that  suit ; 
and  in  that  respect  and  to  that  extent  the  ac- 
tion of  the  district  Judge  in  this  case  is  re- 
versed, and  the  order  granting  the  injunction 
is  modified  so  as  to  eliminate  that  portion  of 
it 

[2]  Counsel  for  appellants  concede  that,  lit- 
erally and  technically  speaking,  the  state  f& 
not  a  party  to  the  Eastland  county  suit,  but 
contend  that  whatever  Judgment  may  be  ren- 
dered in  that  case  will  be  binding  upon  the 
state,  by  force  of  article  5432  of  the  Revised 
Statutes,  and  that  this  case  should  be  disposed 
of  upon  the  theory  that  the  state  is  a  par- 
ty to  the  Eastland  county  suit,  and  therefore 
not  entitled  to  maintain  this  suit,  because  of 
the  pendency  of  the  other  suit  involving  the 
same  subject. 

We  concur  In  the  rule  of  law  relied  upon 
by  appellants,  but  do  not  concur  in  the  con- 
tention that  this  case  is  within  the  purview 
of  article  5432,  which  reads  as  follows: 

'"When  any  land,  lying  between  old  surveys, 
is  held  by  the  Commissioner  of  the  General 
Land  Office  to  be  unsurveyed  or  vacant  land 
appropriated  to  the  public  school  fund  by  the 
act  of  February  23,  1900,  and  is  sold  as  such 
under  the  provisions  of  this  chapter,  and  there- 
after any  suit  arises  between  the  owner  or  own- 
ers of  such  older  surveys,  and  the  purchaser 
from  the  state  or  his  vendees,  any  finfel  judg- 
ment rendered  in  such  suit  shall  be  deemed  and 
held  conclusive  as  to  the  existence  or  nonex- 
istence of  such  vacancy;  provided,  if  in  any 
suit  judgment  is  obtained  through  collusion  or 
fraud  against  the  state,  the  same  may  be  set 
aside  and  vacated  at  the  suit  of  the  state  at  any 
time  within  five  years  thereafter." 

That  statute  is,  by  its  own  terms,  limited 
to  Judgments  rendered  in  suits  between  the 
owners  of  older  surveys  and  purchasers  from 
the  state.    In  the  suit  in  the  district  court  of 
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ElaBtland  county  the  defendants  in  this  case 
are  plaintiffs,  and  certain  persons  who  had 
obtained  from  the  commissioner  of  the  land 
office  permits  to  explore  the  land  in  contro- 
versy for  oil  and  gas  are  defendants.  The 
latter  'persons,  who  merely  have  permission 
from  1!he  state  to  mine  the  land  In  qnestion 
for  oil  and  gas«  and  who  have  agreed  to  com- 
pensate the  state  for  such  minerals  as  are  ob- 
tained therefrom,  are  not,  in  our  opinion,  pur- 
chasers of  the  land  within  the  purview  of  ar- 
ticle 5432 ;  and  therefore,  if  the  constitution- 
ality of  that  statute  be  conceded,  the  Judg- 
ment rendered  by  the  district  court  of  East- 
land county  will  not  be  binding  upon  the 
state.  If  it  was  the  purpose  of  that  statute 
to  bind  the  state  by  a  Judgment  rendered  in 
a  suit  to  which  It  was  not  a  party,  in  the  opin- 
ion of  the  writer,  It  would  seem  to  be  viola- 
tive of  the  "due  process  of  law"  provisions 
of  both  federal  and  state  Constitutions. 

[3]  We  think  the  plaintiff's  petition  in  this 
case  shows  that  it  Is  necessary  that  the  same 
restraint  should  be  placed  upon  the  defend- 
ants in  this  suit  to  prevent  them  from  sink- 
ing wells  and  draining  the  minerals  in  ques- 
tion from  the  land  involved  in  the  litigation 
that  has  already  been  placed  upon  the  state's 
permittees  by  the  district  court  of  E2astland 
county  at  the  instance  of  the  defendants  in 
this  suit;  and  to  that  extent  the  action  of  the 
district  Judge  is  approved  by  this  court. 

The  other  questions  presented  in  appellants' 
brief  have  been  considered,  and  are  decided 
against  them.  ^  The  costs  of  this  appeal  will 
be  taxed  against  the  appellee. 

Reformed  and  affirmed. 


NELSON  V.  GULF,  C.  &  S.  F.  RT.  OO.  et  al. 
(No.  6248.) 

(Court  of  Civil  Appeals  of  Texas.     San   An- 
tonio.    June  11,  1919.     Rehearing  Denied 
June  30,  1919.) 

L  Limitation  of  Actions  ^=»41  —  Foub 
Yeabs  Statute— Set -off. 
A  claim  by  a  judgment  debtor  that  credi- 
tors had  purchased  property  at  a  prior  execu- 
tion sale  for  much  less  than  its  value  is  a 
claim  by  way  of  set-off  against  the  creditors' 
demand  for  satisfaction  from  other  property, 
constituting  a  cross-action  and  not  a  mere 
defense,  and  was  barred  by  the  four-year  stat- 
ute. 

2.  Limitation  of  Actions  ^=»41— Sbt-oit— 
Doctrine  of  Compensation.  i 

The  civil-law  doctrine  of  compensation  Is 
applied  only  in  cases  of  running  accounts  be- 
tween merchants  and  by  analogy  to  ranning  ac- 
counts between  other  parties,  and  does  not  ap- 
ply to  a  claim  by  a  debtor  to  his  creditors,  who 
had  purchased  property  at  a  prior  execution 
sale  for  much  less  than  its  value. 


3.  Limitation  of  Actions  ^s»103(3)— Tbitst 
—Repudiation. 
Though  judgment  creditors  had  by  tb^r 
agreement  become  trustees  for  the  judgment 
debtor,  they  repudiated  such  trust  by  purchas- 
ing the  property  at  execution  sale,  and  the  stat- 
ute of  limitation  against  any  right  to  relief 
against  such  purchase  begins  to  run  from  that 
date. 

Error  from  District' CJourt,  Bexar  (bounty; 
W.  S.  Anderson,  Judge. 

Interpleader  by  the  Gulf,  Colorado  &  San- 
ta F6  Railway  Company  and  another  against 
J.  P.  Nelson  and  others.  From  a  Judgment 
awarding  a  part  of  the  sum  in  controversy 
to  others,  J.  P.  Nelson  brings  error.  Affirmed. 

A.  C.  Bullitt  and  George  Powell,  both  of 
San  Antonio,  for  plaintlif  in  error. 

Ball  &  Seeligson  and  0.  W.  Trueheart,  all 
of  San  Antonio,  for  defendants  in  error. 

MOURSUND,  J.  The  defendants  in  error's 
statement  of  the  case  is  adopted,  as  follows: 

'This  suit  was  Instituted  by  the  filing  of  in- 
terpleader of  the  Gulf,  Colorado  &  Santa  F6 
Railway  Company  and  the  Atchison,  Topcka  & 
Santa  F4  Railway  Company,  November  8,  1917, 
by  which  was  deposited  and  laid  at  the  disposi- 
tion of  tne  court  the  sum  of  $75,250  (aggregat- 
ing, with  interest,  $109,200.28),  the  amount  of 
J.  P.  Nelson's  recovery  in  his  suit  against  these 
railway  companies;  said  J.  P.  Nelson  and  va- 
rious creditors  of  his,  including  J.  K.  Lamm, 
Frank  R.  Newton,  and  Ernest  J.  Lamm,  the 
defendants  in  error  herein,  being  made  parties 
defendant. 

''On  November  17, 1917,  the  defendants  Lamm, 
Newton,  and  Lamm  filed  their  answer  and  mo- 
tion, alleging  that  on  March  25,  1911,  tney 
obtained  a  judgment  against  J.  P.  Nelson  for 
the  sum  of  $36,785,  same  being  decreed  a  lien 
upon  Nelson's  recovery  against  the  railway 
companies  by  virtue  of  an  assignment  of  his 
cause  of  action  against  them,  declaring  a  cred- 
it on  said  indebtedness  of  $7,898.55,  and  asking 
that  the  balance  due  with  interest  be  paid  them 
by  the  depository  of  the  court.  The  rest  of  his 
creditors  claimed  interests  in  Nelson's  recov- 
ery against  the  railway  companies,  some  by  as- 
signment-of  cause  of  action,  others  by  garnish- 
ments running  against  said  railway  companies. 
Their  pleadings  are  voluminous  and  have  real- 
ly no  bearing  on  the  issues  here  presented. 

**0n  January  5,  1918,  defendant  J.  P.  Nel- 
son filed  his  second  amended  original  answer, 
taking  issue  with  the  claim  of  defendants 
Lamm,  Newton,  and  Lamm,  adopting  the  alle- 
gations in  paragraph  marked  'Second'  in  de- 
fendant Bomar's  first  amended  original  answer 
as  against  these  defendants,  and  praying  that 
said  defendants  take  nothing  against  him  and 
that  they  be  made  to  account  for  the  value  of/ 
certain  stocks  and  bonds,  securities  for  their 
debt,  as  they  existed  on  the  18th  day  of  April, 
1911,  the  date  of  the  sherifiTs  sale  of  same  to 
said  defendants. 

''In  the  paragraph  adopted  by  defendant  Nel- 
son, it  is  alleged  that  on  June  ^7,  1908,  defend- 


^ssFor  other  cases  se^  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  aud  Indexes 

Digitized  by  LjOOQIC 


Cex.) 


JSTELBOUt  V.  GULF.  C.  A  S.  P.  RT.'CO. 

(214  aw.) 


367 


tnt  Nelson  executed  and  delivered  to  the  San 
Antonio  National  Bank  his  promissory  note, 
dae  one  year  after  date,  for  $30,000;  that  to 
secure  said  note  defendant  Nelson  pledgred  and 
deliyered  to  said  hank  certain  bonds  and  cer- 
tificates of  stock;  that  on  November  26,  1909, 
as  additional  security  for  said  note,  defendant 
Nelson  by  written  assignment  attempted  to 
pledge  or  mortgage  to  said  bank  his  interest  in 
pending  suit  against  the  railway  companies, 
plaintiffs  herein;  that  said  note  and  all  of  said 
securities  were  on  May  1,  1910,  sold  and  deliv- 
ered to  defendants  Lamm,  Newton,  and  Lamm; 
that  on  May  8,  1910,  judgment  was  rendered 
in  favor  of  defendant  Nelson  against  said  rail- 
way companies;  that  on  March  25,  1911,  de- 
fendants Lamm,  Newton,  and  Lamm  obtained 
judgment  against  defendant  Nelson  for  the  sum 
of  $36,785,  together  with  foreclosure  of  their 
lien  on  the  stocks  and  bonds  given  as  security, 
it  being  decreed  that  they  had  a  valid  and  sub- 
sisting lien  to  secure  payment  of  said  judgment 
upon  all  of  defendant  Nelson's  interest  in  his 
pending  suit  against  the  railway  companies; 
that  under  said  judgment  order  of  sale  issued 
April  5,  1911,  and  defendants  Lamn^  Newton, 
and  Lamm,  on  May  18,  1911,  purchased  at 
sheriflTs  sale  all  such  stocks  and  bonds,  they 
being  struck  off  for  the  sum  of  $8,000,  which, 
after  the  deduction  of  costs,  left  $7,898.55  as  a 
credit  on  their  judgment  It  is  further  alleg- 
ed that  defendants  Lamm,  Newton,  and  Lamm, 
by  the  provisions  of  the  $30,000  note,  under- 
took to  act  as  trustees  for  the  defendant  Nel- 
son in  the  sale  of  the  securities  sold  at  the  sher- 
UTs  sale;  that  they  did  not  act  in  good  faith 
or  use  due  diligence,  but  sacrificed  said  stocks 
and  bonds  for  the  grossly  inadequate  price  of 
$8,000  when  they  could  have  sold  same  for 
$50,000  or  more;  that  they  have  realized  from 
their  resale  more  than  sufficient  to  cancel  their 
indebtedness  to  defendant  Nelson;  that  said 
sheriff's  sale  is  invalid  for  the  many  reasons  set 
oat  at  length,  and  that  they  have  no  title  to 
said  stocks  and  bonds,  and  that  they  are  not  en- 
titled to  participate  in  the  fund  in  court,  or  at 
most  have  only  a  lien  on  Nelson's  judgment 
against  the  railway  companies. 

"On  January  5,  1918,  defendants  Lamm,  New- 
ton, and  Lamm  filed  their  supplemental  and  ad- 
ditional answer,  wherein  they  excepted  to  the 
answer  of  defendant  Nelson,  as  well  as  the 
adopted  pleading  of  the  defendant  Bomar,  with 
reference  to  their  judgment  against  defendant 
Nelson  and  the  sale  of  collaterals  thereunder, 
because  same  constitutes  a  collateral  attack 
upon  said  judgment,  and  because  said  attack  is 
barred  and  precluded  by  both  the  two  and  four 
year  statutes  of  limitation.  An  exception  was 
also  grounded  upon  the  fact  that  it  appeared 
that  final  'judgment  in  the  Nelson  suit  against 
the  railway  companies  was  not  had  until  Oc- 
tober 22,  1917,  and  that  thereafter  said  railway 
companies  deposited  the  amount  of  recovery  In 
court  in  this  case,  so  that  there  was  nothing 
to  foreclose  a  lien  against,  but  simply  a  fund 
out  of  which  these  defendants  and  the  lien 
creditors  could  be  paid. 

''All  of  the  above-mentioned  exceptions  of 
defendants  Lamm,  Newton,  and  Lamm  were 
sustained  by  the  court,  and  judgment  was  there- 
after rendered  in  their  favor  for  the  full  amount 
unpaid  on  their  said  judgment     The  disposi- 


tion made  of  the  other  parties  Is  not  involved 
in  the  issues  presented." 

[1]  Appellant  contends  that  the  court  erred 
in  holding  that  the  statute  of  limitation  of 
four  years  precluded  him  from  obtaining  the 
relief  sought  by  him.  To  the  demand  of  ap- 
pellees for  payment  of  the  balance-  alleged 
to  be  due  on  their  judgment,  which  payment 
was  sought  to  be  obtained  out  of  the  proceeds 
of  a  judgment  upon  which  they  had  thereto- 
fore secured  the  foreclosure  of  a  lien,  the  ap- 
pellant interposed  the  claim  that  they  should 
be  charged  with  the  value  of  certain  stocks 
and  bonds  sold  by  the  sheriff,  under  an  order 
of  sale  issued  upon  a  valid  Judgment,  and 
bought  in  by  appellees;  it  being  alleged  that 
such  purchase  was  for  a  grossly  inadequate 
price.  We  will  assume,  for  the  purpose  of 
deciding  the  question  whether  limitation  ap- 
plies, that  appellees  on  the  date  of  the  sale 
by  the  sheriff  secured  the  stocks  and  bonds 
for  a  grossly  inadequate  price,  and  under  cir- 
cumstances making  their  act  a  wrongful  one. 
The  sale  occurred  on  April  18,  1911.  No 
question  with  respect  thereto  was  raised  un- 
til in  1917,  after  the  railway  companies  had 
paid  the  money  into  court  to  satisfy  the  judg- 
ment Appellees,  on  November  7,  1917,  filed 
their  claim  for  payment  of  the  remainder 
due  them  on  their  judgment  after  deducting 
the  credit  of  $7,898.56  derived  from  the  sale 
of  the  stocks  and  bonds.  Appellant  did  not 
file  his  answer  until  January  6,  1918.  It 
therefore  appears  that  more  than  four  years 
had  elapsed  between  the  date  of  the  sale, 
cmd  the  filing  of  appelleed*  said  pleading,  and 
in  fact  before  the  institution  of  the  suit  by 
the  railway  companies  in  which  such  plead- 
ing was  filed.  While  the  principal  purpose 
of  appellant,  as  disclosed  by  his  prayer,  is  to 
have  appellees'  claim  eztingniished  by  apply- 
ing thereto  a  sufl^dent  part  of  the  difference 
between  the  value  of  the  stocks  and  bonds  on 
April  18,  1911,  and  the  sum  for  which  they 
were  sold,  it  is  not  dear  that  he  did  not  seek 
to  recover  a  judgment  for  the  excess,  if  such 
difference  in  value  should  be  greater  than  the 
amount  due  on  appellees'  judgment.  ThiSi 
however,  is  immaterial,  for,  even  if  appellant 
only  desired  to  insist  upon  such  part  of  his 
claim  as  would  be  necessary  to  extinguish 
the  judgment  against  him,  the  nature  of  the 
claim  would  not  be  altered. 

[2]  The  doctrine  known  to  titm  civil  law  as 
"compensation"  can  have  no  application  in 
this  case,  for  it  is  well  established  that  it  is 
only  applied  In  Texas  to  cases  of  running  ac- 
counts between  merchant  and  merchant,  and 
by  analogy  to  running  accounts  between  ];>ar- 
aes  not  merchanta  Hall  v.  Hodge,  2  Tex. 
323;  HoUiman  v.  Rodgers,  6  Tex.  98;  How- 
ard  V.  Randolph,  73  Tex.  459,  11  S.  W.  495; 
Ney  V.  Rothe,  61  Tex.  377;  CampbeU  t.  Park, 
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11  Tex.  Civ.  App.  457,  33  S.  W.  754.  If  the 
matter  pleaded  was  in  set-ofiF  to  appellees' 
claim,  or  in  the  nature  of  a  plea  in  reconven- 
tion, the  limitation  was  complete,  even  apply- 
ing the  four-year  statute. 

If  appellant's  answer  sets  up  any  defense 
to  appellees'  demand  that  the  balance  of  their 
judgment  be  paid  out  of  the  proceeds  of  the 
recovery  against  the  railroad  companies,  such 
defense  necessarily  is  that  appellees'  Judg- 
ment is  paid  in  whole  or  in  part;  such  pay- 
ment being  accomplished  by  simply  offsetting 
against  the  Judgment  a  sufficient  part  of  the 
damages  claimed  by  appellant  to  extinguish 
the  Judgment.  There  can  be  no  doubt  that,  if 
appellees  were  guilty  of  conversion  of  the 
stocks  and  bonds,  appellant's  cause  of  ac- 
tion arose  at  the  time  of  their  purchase  there- 
of for  an  inadequate  price.  He  could  have 
sued  at  once  and  prosecuted  his  suit  to  Judg- 
ment for  the  difference  between  what  they 
paid  and  the  actual  value  of  the  securities, 
independently  of  appellees'  claim  against 
him.  It  is  therefore  evident  that  the  matters 
urged  by  him  constitute  a  cross-action,  and 
not  a  defense  to  the  claim  of  appellees.  Nel- 
son V.  Traction  Ck).,  107  Tex.  180,  175  S.  W. 
434;  Ft  Smith  v.  Fairbanks,  Morse  &  Co., 
101  Tex.  24,  102  S.  W.  908. 

[3]  Appellant  makes  the  further  conten- 
tion that  limitation  did  not  run  for  the  rea- 


son that  appellees  became  trustees  In  the 
handling  and  sale  of  the  stocks  and  bonds, 
and  their  possession  therefore  was  not  ad- 
verse after  the  purchase  made  by  them.  It 
does  not  clearly  appear  upon  what  provision 
of  the  contract  or  pledge  appellant  relies  to 
establish  the  relation  of  trustees  and  cestui 
que  trust.  We  presume  it  is  the  clause  which 
authorizes  a  sale  by  appellees  of  the  stocks 
and  bonds  at  private  sale.  Such  a  right  Is 
of  course  merely  additional  to  the  right  to 
foreclose  the  lien  in  court,  and  have  a  Judi- 
cial sale,  and  when  sold  at  a  Judicial  sale  to 
the  highest  bidder  there  can  be  no  doubt  of 
the  right  of  the  pledgee  to  purchase.  We  are 
unable  to  see  any  basis  for  the  contention 
that  appellees  were  guilty  of  conversion,  but 
if  it  be  conceded  that  they  were  because  a 
trust  relation  existed,  it  is  clear  that  they 
distinctly  terminated  and  repudiated  such  re- 
lation when  they  purchased  the  stocks  and 
bonds.  It  is  also  clear  that  appellant  had  im- 
mediate* notice  of  such  repudiation,  and  yet 
he  failed  to  sue  for  more  than  six  years.  It 
is  therefore  clear  that,  even  though  a  trust 
relation  existed,  appellant's  claim  is  barred 
by  limitation.  Home  Investment  Co.  v. 
Strange,  195  S.  W.  849;  Beaumont  Rice 
MUls  Co.  V.  Poit  Arthur,  141  S.  W.  349;  Stu- 
art V.  Meyer,  196  S.  W.  015. 
The  Judgment  is  affirmed. 
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STATE  ex  pel.  PELLIGREEN  CONST.  CO.  v. 
REYNOLDS  et  al.,  Judges.    (No.  20999.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
July  18.  1919.) 

1.  Cebtiorabi  €=»64(1)— Ruling  of  Coxtbt  of 
Appeals— CoNniCT  with  Decisions  of  Su- 
preme Court. 

On  certiorari  to  review  opinion  of  Court  of 
Appeals,  claimed  to  be  in  conflict  with  decisions 
of  Supreme  Court,  ruling  of  Court  of  Appeals 
must  stand,  in  so  far  as  certiorari  proceedings 
are  concerned,  where  no  conflict  Is  shown. 

2.  Master  and  Servant  e=s>264(4)— Injury 
TO  Employ^— Pleading  and  Proof— Ordi- 
nance. 

In  common-law  action  against  contractor 
for  injuries  to  employ^  struck  by  building  ma- 
terial falling  from  upper  story,  ordinance  re- 
quiring persons  in  charge  of  construction  to  con- 
struct boards  to  protect  workmen  on  lower 
floors  from  falling  tools,  bricks,  etc.,  was  ad- 
missible, though  not  pleaded. 

Certiorari  by  the  State  of  Missouri,  on  tbq 
relation  of  the  PelUgreen  Construction  Com- 
pany, against  Hon.  George  D.  Reynolds  and 
others.  Judges  of  the  St.  Louis  Court  of  Ap- 
peals,   to   review   record.     Record   quashed. 

R.  J.  Balch,  of  St.  Louis,  and  Jno.  P.  Mc- 
Cammon,  of  Springfield,  for  relator. 

Claud  D.  Hall,  of  St  Louis,  for  respond- 
ents. 

BLAIR,  P.  J.  Certiorari.  The  record 
brought  here  for  review  is  that  of  the  St 
Louis  Court  of  Appeals  in  Seitz  v.  PelUgreen 
Construction  &  Investment  Co.,  199  Mo.  App. 
388,  203  S.  W.  503. 

I.  The  ruling  that  the  grounds  of  the  mo- 
tion for  new  trial  respecting  the  giving  and 
rtifusing  of  instructions  were  too  general  to 
authorize  a  review  of  such  instructions  is  in 
conflict  with  decisions  of  this  court.  State 
ex  reL  United  Rys.  v.  Reynolds  et  al.,  213  S. 
W.  782  (not  yet  officially  reported),  is  in  point 
and  controlling. 

II.  "The  petition  alleges  that  defendant 
was  in  charge  and  in  exclusive  control  of  the 
erection  of  a  building  on  Fourth  near  Vine 
street,  in  the  city  of  St.  Louis,  and  that  on  or 
about /November  30,  1917,  while  plaintiff  was 
in  the  employ  of  defendant  and  doing  car- 
penter work  on  the  third  floor  of  the  build- 
ing, plaintiff  was,  'by  reason  of  the  negli- 
gence of  the  defendant,  struck  by  a  piece  of 
building  or  other  material,  with  great  force 
and  violence,  which  fell  from  a  floor  above 
the  third  floor,  on  which  plaintiff  was  work- 
ing, by  reason  whereof,  and  by  reason  of  the 
negligence  of  defendant,  the  plaintiff  fell 
with  great  force  and  violence  a  distance  of 
about  40  feet,  from  the  third  ♦  ♦  ♦  to 
the  first  floor  of  said  building,  and  that  by 
reason  of  being  struck  as  aforesaid,  and  by 
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reason  of  falling  said  distance,  ^  ^  * 
which  was  due  to  the  negligence  of  defend- 
ant,' "  plaintiff  was  injured,  etc.  The  Court 
of  Appeals  ruled  that  this  petition  was  suffi- 
cient after  Judgment  The  objection  made  on 
the  trial  was,  according  to  the  Court  of  Ap- 
peals, that  the  petition  did  not  allege  *'any 
acts  which  constituted  negligence."  It  is  in- 
sisted this  ruling  conflicts  with  decisions  of 
this  court  The  Court  of  Appeals  held  the 
petition  charged  general  negligence,  and,  on 
the  trial,  Justifled  evidence  of  specific  acts  of 
negligence.  Relator  contends  there  is  no 
charge  of  common-law  negligence,  that  the 
petition  is  not  based  on  the  statute  (section^ 
7843,  R.  S.  1909),  and  that  no  ordinance  is 
pleaded.  Several  decisions  of  this  court  are 
cited. 

(a)  There  is  no  conflict  with  McGrath  v. 
Transit  Co.,  197  Mo.  97,  94  S.  W.  872,  since 
the  Cgurt  of  Appeals  did  not  uphold  the  peti- 
tion on  the  ground  that  the  doctrine  of  res 
ipsa  loquitur  applied. 

(b)  The  Court  of  Appeals  ruled  that  the 
petition  counted  on  common-law  negligence; 
that  a  motion  to  make  more  deflnite  and  cer- 
tain might  have  been  pertinent;  but  that  a 
cause  of  action  was  stated.  Relator  cites  no 
decisions  of  this  court  which  conflict  with 
that  ruling.  Its  contention  in  this  connection 
is  more  relevant  to  the  question  whether 
there  was  evidence  to  support  the  verdict. 

[1,2]  III.  An  ordinance  of  the  city  of  St 
Louis  was  admitted  in  evidence,  and  the 
Court  of  Appeals  upheld  that  ruling.  The 
ordinance  provides,  in  substance,  that  it  is 
the  duty  of  persons'  in  charge  of  the  construc- 
tion of  buildings  to  cover  Joists  or  girders 
above  the  second  floor  with  scaffold  boards 
or  other  suitable  material,  as  the  building 
progresses,  so  as  sufficiently  to  protect  work- 
men from  falling  between  the  Joists  and  gird- 
ers and  to  protect  workmen  on  lower  floors 
fom  injury  from  falling  bricks,  tools,  **or 
other  substances."  The  ordinance  was  not 
pleaded.  The  Court  of  Appeals  applied  the 
rule  that  when  a  cause  of  action  is  based 
upon  a  violation  of  duty  imposed  solely  by 
ordinance,  the  ordinance  must  be  pleaded; 
but  if  an  ordinance  is  used  merely  as  a  mat- 
ter of  evidence  it  need  not  be  pleaded  any 
more  than  any  other  evidence.  The  ruling  of 
the  Court  of  Appeals  that  the  petition  charges 
a  cause  of  action  must  stand,  so  far  as  this 
proceeding  is  concerned;  no  conflict  being 
shown.  It  must  be  conceded  the  petition  is 
not  based  upon  a  violation  of  the  ordinance. 
In  these  circumstances  the  ruling  of  the 
Court  of  Appeals  on  the  admission  of  the 
ordinance  is  not  in  conflict  with,  but  is  sup- 
ported by,  the  decisions  of  this  court.  Bragg 
V.  Met.  Ry.  Co.,  192  Mo.  loc.  clt.  350,  91  S.  W. 
527;  Bailey  v.  Kansas  City,  189  Mo.  503,  87 
S.  W.  1182;  Robertson  v.  Railroad,  84  Mo. 
loc.  cit.  121.    If  the  petition  stated  a  cause  of 
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action  at  common  law,  then  the  ordinance 
was  competent. 

IV.  It  is  contended  the  Court  of  Appeals 
conflicted  decisions  of  this  court  in  ruling 
there  was  evidence  Justifying  the  submis- 
sion of  the  Seitz  Case  to  the  jury.  It  is  not 
'necessary  to  set  out  all  the  evidence  detailed 
in  the  opinion  of  the  Court  of  Appeals.  That 
court  states  there  was  evidence  tending  to 
show  that  Seitz,  under  his  foreman's  direc- 
tions, was  working  on  the  third  floor;  that 
others  were  working  on  a  floor  or  floors 
above  him ;  that  these  upper  floors  were  not 
covered  in  any  way,  either  by  permanent  or 
temporary  floors  or  otherwise,  except  over  a 
hoisting  engine  in  another  part  of  the  build- 
ing; that  it  was  customary  in  such  circum- 
stances to  install  covering  of  some  kind  for 
the  protection  of  workmen;  that  Seitz  was 
struck  and  injured  by  a  piece  of  board  or 
wood  which  fell  from  a  floor  above  hkn.  (a) 
Cases  from  other  Jurisdictions  are  not  of 
much  value.  We  are  limited  to  the  question 
'Of  conflict,  (b)  The  Court  of  Appeals  seems 
to  have  held  that  since  the  ordinance  did  not 
expressly  give  a  cause  of  action,  but  merely 
prescribed  a  duty  to  be  performed,  a  com- 
mon-law action  would  lie  for  the  violation  of 
the  ordinance  duty.  It  is  said  this  ruling 
conflicts  with  numerous  decisions  of  this 
court. 

In  Lore  v.  Mfg.  Co.,  160  Mo.  loc.  cit.  621, 
622,  61  S.  W.  682,  this  court  held  that  the 
design  of  the  statute  requiring  the  master  to 
safeguard  dangerous  machinery  was  "to 
modify  the  common-law  doctrine  that  in  the 
absence  of  a  statute  the  master  was  not 
bound  to  fence  his  dangerous  machinery." 
If,  as  the  Court  of  Appeals  held,  the  petition 
states  a  cause  of  action  at  common  law,  and 
a  cause  of  action  for  general  negligence  may 
be  sustained  by  evidence  of  the  violation  of  a 
^duty  imposed  by  an  ordinance  not  giving  ex- 
pressly a  cause  of  action  (which  we  must 
concede  to  be  correct,  since  no  conflict  is 
shown),  then  there  is  no  ground  for  saying 
the  ruling  on  the  sufficiency  of  the  evidence 
violates  the  Lore  Case,  if  there  was  evidence 
the  ordinance  was  violated — and  there  can 
be  no  doubt  there  was.  The  holding  that  the 
^common  law  was  modified  by  the  machinery 


guarding  act,  or  by  the  ordinance  in  this  case, 
has  no  bearing  on  the  question  whether  a 
cause  of  action  for  general  negligence  is  sup- 
ported by  proof  of  violation  of  such  ordi- 
nance. For  the  same  reason  the  ruling  does 
not  conflict  with  Lohmeyer  v.  Cordage  Co., 
214  Mo.  loc.  cit.  687,  113  S.  W.  1108.  The 
d^sions  in  Bohn  v.  Railway,  106  Mo.  loc. 
cit  433.  434,  17  S.  W.  580,  and  Hogan  v.  RaU- 
way,  150  Mo.  loc.  cit.  48,  49,  51  S.  W.  473,  an- 
nounce the  principle  that  in  an  ordinary 
common-law  action  for  the  infraction  of  a 
nonstatutory  duty  ordinary  care  in  providing 
reasonably  safe  appliances  is  all  that  is  re- 
quired. This  principle  has  no  relevance  to 
the  question  whether  the  ruling  of  the  Court 
of  Appeals,  above  stated,  was  right  or  wrong. 
In  Barron  v.  Lead  &.  Zinc  Co.,  172  Mo.  22S, 
72  S.  W.  534,  it  was  held  that  in  a  case  in 
which  a  cause  of  action  was  giv^i  by  statute 
to  surviving  dependents,  and  plaintiffs'  right 
to  sue  depended  solely  upon  the  statute,  a 
petition  stating  any  cause  of  action  other 
than  one  under  the  statute  was  demurrable. 
It  is  obvious  this  decision  was  not  conflicted 
by  the  Court  of  Appeals  in  its  ruling  on  the 
sufficiency  of  the  evidence  in  the  Seitz  Case. 
The  statement  of  the  principle  applied  by 
the  Court  of  Appeals,  made  above,  discloses 
it  is  quite  dissimilar  to  that  announced  Id 
the  Barron  Case.  The  case  of  Smith  ▼.  Box 
Co.,  108  Mo.  715,  92  S.  W.  394  holds  that  a 
statute  relied  upon  has  no  application  to  the 
facts  alleged  or  proved.  We  find  no  conflict 
on  this  point  with  any  of  our  decisions  cited. 

V.  It  is  said  the  ruling  of  the  Court  of  Ap- 
peals on  instructions  was  wrong.  The  only 
instructions  ruled  were  those  asked  by  plain- 
tiff in  the  case.  No  decisions  of  this  court 
thought  to  conflict  with  that  ruling  are  cited. 
The  question  is  not  argued.  No  case  has 
come  to  *our  attention  which  conflicts.  The 
point  is  ruled  against  relator. 

VI.  The  Court  of  Appeals  did  not  rule  on 
the  assignment  concerning  the  refusal  of  In- 
structions asked  by  defendant  in  the  case  be- 
fore it.  To  these,  at  least,  it  applied  the 
doctrine  condemned  by  the  authorities  dted 
in  paragraph  I,  supra. 

For  this  reason  the  record  must  be  quashed. 
All  concur,  except  BOND,  J.,  not  sitting. 
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WII^LSON  T.  OHIOAGO  BONDING  &  SURE- 
TY CO.    (No.  19802.) 

(Sapreme  Coart  of  Missouri,  Division  No.  !• 
June   2,  1919.     Motion  for  Rehearing  De- 
nied July  9,  1919.) 

1.  COKPORATIONS      ^=»433   —   AUTHORITY      OF 

Agent— JuBT  Question. 
In  an  action  on  defendant  surety  company's 
s:aaranty  of  payment  of  notes,  which  guaranty 
was  signed  by  one  as  general  agent,  the  question 
of  whether  the  agent  was  a  general  agent  au- 
thorized to  sign  KeXd  under  the  evidence  for  the 
jury. 

2.  Corporations  «=»400  —  Representation 
BY  Agent— Apparent  Authority— Limita- 
tion. 

Where  defendant  guaranty  company  held  out 
one  as  its  general  agent  and  he  signed  a  guar- 
anty as  such,  defendant  is  liable,  the  contract 
of  guaranty  being  within  its  powers,  although 
the  one  signing  as  general  agent  was  authorized 
to  act  only  as  attorney  in  fact 

3.  Evidence  ^=s>450(11)  —  Parol  —  Admissi- 
bility—Explanation  OF  Guaranty. 

Where  the  language  used  in  the  guaranty 
was  somewhat  ambiguous  and  doubtful,  extrinsic 
evidence  is  admissible  to  establish  the  meaning 
of  the  same. 

4.  Guaranty  €=»26— Nature  of  Instrument 
—Jury  Question. 

In  an  action  on  a  purported  guaranty  of  a 
note,  held  that,  though  it  was  not  in  the  form 
usual  to  such  instruments,  the  question  whether 
it  was  a  recital  or  a  guaranty  was  for  the  jury. 

5.  Corporations  ^=»484(3)— Guaranty— Sig- 
nature OP  Agent— Effect. 

Where  a  note  recited  in  its  body  that  pay- 
ment was  guaranteed  by  defendant  surety  com- 
pany, a  statement  below  the  note  that  payment 
was  guaranteed  by  defendant,  followed  by  the 
signature  of  one  signing  as  general  agent,  must 
be  deemed  to  have  been  signed  by  defendant  so 
as  to  render  it  liable  thereon. 


Appeal  from  St.  Louis  Circuit  Court ;  Thos. 
L.  Anderson,  Judge. 

Action  by  George  C.  Willson  against  the 
Chicago  Bonding  &  Surety  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Holland,  Rutledge  &  Lashly,  of  St  Louis, 
for  appellant. 

Wilfley,  Mclntyre,  Nardin  &  Nelson  and 
W.  M.  Fitch,  all  of  St.  Louis,  for  respondent. 

GRAVES,  J.  This  action  Is  upon  what 
plaintiff  claims  to  be  a  written  guaranty 
made  by  the  defendant.  The  amended  peti- 
tion, upon  which  the  cause  was  tried,  con- 
tained four  counts.  The  only  difference  Is 
the  size  and  date  of  the  note  therein  de- 


scribed. There  Is  a  photographic  copy  of 
the  note  Involved  in  the  fourth  count  of  the 
petition.  The  first  count  and  the  answer 
thereto  will  Illustrate  the  pleadings.  The 
first  count  of  the  amended  petition  reads: 

"For  his  cause  of  action  under  the  first  count 
of  his  petition,  plaintiff  states  that  on  or  about 
the  10th  day  of  December,  A.  D.  1913,  the  Ot- 
tawa Realty  Company,  a  Missouri  corporation, 
by  its  promissory  note  of  that  date,  by  it  duly 
executed,  promised,  for  value  received,  to  pay 
to  the  order  of  Fred  Boeke  &  Son,, a  copartner- 
ship consisting  of  Fred  Boeke  and  Victor  Boeke, 
on  or  before  six  months  after  date,  the  sum 
of  $2,212,  with  interest  thereon  from  the  date 
thereof  at  the  rate  of  6  per  centum  per  annum 
until  paid ;  that  at  the  time  of  the  execution 
of  the  said  note,  and  before  the  delivery  of  same 
to  plaintiff*8  assignor,  the  defendant,  by  writing 
indorsed  on  the  face  of  said  note,  guaranteed 
the  payment  of  same,  and  that  said  copartner- 
ship consisting  of  Fred  Boeke  and  Victor  Boeke, 
as  aforesaid,  duly  indorsed  said  note  in  blank 
by  writing  their  names  across  the  back  thereof; 
that  plaintiff's  assignor,  the  Broadway  Bank  of 
St.  Louis,  relying  on  said  guaranty  of  defend- 
ant, took  said  note  for  value  before  its  ma- 
turity; that  a  verified  copy  of  said  note,  to- 
gether with  said  guaranty  and  indorsement 
thereon,  Is  filed  herewith  and  marked  'Exhibit 
A';  that  prior  to  the  institution  of  this  suit, 
and  for  the  purpose  of  bringing  suit  thereon 
in  the  name  of  this  plaintiff,  said  Broadway 
Bank  of  St.  Louis  transferred  said  note  to  this 
plaintiff;  that  said  note  has  long  since  ma- 
tured ;  that  no  part  thereof,  either  principal  or 
interest,  has  been  paid;  that  said  Ottawa  Re- 
alty Company  in  insolvent  and  has  no  assets 
whatsoever  and  never  has  had  any  assets  out 
of  which  there  could  be  realized  the  indebted- 
ness evidenced  by  said  note  or  any  part  thereof 
since  said  note  matured. 

"Wherefore  plaintiff  prays  judgment  against 
the  defendant  for  the  said  principal  sum  of 
$2,212,  with  interest  thereon  at  the  rate  of  6  • 
per  centum  per  annum  from  the  10th  day  of 
December,  A.  D.  1913,  the  date  of  said  note, 
and  his  costs  herein." 

The  answer  thdreto  reads: 

"Answer  to  First  Count 

"(1)  Now  comes  defendant,  and  for  its  answer 
to  the  first  count  9f  plaintiff's  amende<l  petition 
denies  each  and  every  allegation  in  said  count  of 
said  amended  petition  contained. 

"(2)  Further  answering,  defendant  states  that 
it  did  not  by  writing  indorsed  on  the  face  of  the 
note  mentioned  in  said  count  of  said  amended 
petition  guarantee  the  payment  of  same,  and 
that  no  guaranty  whatsoever  was  ever  indorsed 
on  said  note  by  the  defendant,  or  by  any  au- 
thorized agent  in  its  behalf. 

"(3)  Further  answering,  defendant  demea  tbat 
the  plaintiff  or  his  assignor  took  said  note  for 
value,  or  became  a  holder   tYi^^reof  in  due  courso 
and  states  that  in  fact  neit:hoT  P^«^^V  .^^\.vit 
assignor  acquired  aaid  note  Vfore  «^*^"^;^;^^^'^ 
pkid  any  consideration  tUei-elot,  or  ever  became 
the  bolder  thereof  in  d«e^our«e.  ^^^^^^^^^ 

"Wherefore,  having  'a^^y^^^lTX^t.  costs." 
praya  to  be  hence  dismisao A  ^^^^^'^ 


- ^ -— — ■  jizrr — IliatjvA  ii^***-** 

«=»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  x:>^Bte9^ 
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The  answers  to  the  several  counts  were 
duly  verlfled. 

The  note  and  alleged  written  guaranty  In- 
volved in  count  1  of  the  petition  reads: 

$2,!212.00  Construction  Note  No.  L 

Ottawa  Realty  Company, 

09-Year^  Lessee  Southern  Hotel  Property. 

St.  Louis,  Mo.,  Dec.  10,  1913. 
On  or  before  six  months  after  date,  the  Ot- 
tawa Realty  Company,  a  Missouri  corporation, 
hereby  promises  to  pay  to  the  order  of  Fred 
Boeke  &  Son  twenty-two  hundred  twelve  and 
no/100  dollars,  for  value  received,  with  interest 
at  the  rate  of  six  (6%)  per  cent,  per  annum  from 
date. ' 

This  note  is  one  of  a  series  of  notes  given  by 
the  Ottawa  Realty  Company  in  payment  of 
work  done  by  Fred  Boeke  under  a  contract  en- 
tered into  on  October  23,  1913,  by  and  between 
the  Ottawa  Realty  Company  and  Fred  Boeke 
&  Son,  general  contractors,  for  the  repairs  of 
the  Southern  Hotel.  Under  the  terms  of  said 
contract  the  Chicago  Bonding  &  Surety  Com- 
pany, a  corporation  under  the  laws  of  Illinois, 
executed  its  bond  to  said  Fred  Boeke  &  Son 
guaranteeing  the  payment  of  this  note. 

"Ottawa  Realty  Company, 
••By    [Signed]    Walker  Powell,  President. 
By  [Signed]    J.  S.  Turley, 

[Seal.]    Secretary. 

Payment  of  this  note  is  guaranteed  by  the 
Chicago  Bonding  &  Surety  Company. 

[Signed]    Thos.  H.  Sprinkle,  General  Agent. 

[Corporate  Seal  of  Chicago  Bonding  &  Surety 
Company,] 

Other  notes  and  guaranties  were  in  same 
form. 

Upon  a  trial  before  a  Jury,  the  plaintlflf 
had  Judgment  upon  each  count  of  the  peti- 
tion, the  aggregate  sum  being  $24,902.38.  Af- 
ter an  unsuccessful  effort  to  obtain  a  new 
trial,  the  defendant  appealed.  Details  of  the 
evidence  and  facts  can  be  more  appropriately 
stated  in  connection  with  the  points  made. 

[1]  I.  A  few  additional  surrounding  facts 
should  be  stated.  The  Ottawa  Realty  Com- 
pany (a  Missouri  corporation)  had  a  99-year 
lease  on  the  old  Southern  Hotel  property 
in  St.  Louis.  Such  corporation  desired  to 
make  some  improvements  on  the  property, 
and  to  this  end  entered  into  a  builder's  con- 
tract with  Fred  Boeke  &  Son  (a  copartner- 
ship composed  of  Fred  and  Victor  Boeke) 
for  the  performance  of  the  work.  Boeke  & 
Son  were  to  receive  as  their  part  of  the 
work : 

"The  actual  cost  of  material  and  labor  plus 
fifteen  per  cent,  of  such  amount,  and  it  is  fur- 
ther understood  and  agreed  that  the  total 
amount  to  be  paid  by  the  owner  for  material 
and  labor,  architect's  fee,  percentage  of  the  con- 
tractor and  other  expenses  necessary  for  the 
repairs  shall  not  exceed  seventy-five  thousand 
dollars." 

The  contractors  were  to  get  85  per  cent, 
of  the  amount  due  at  the  end  of  each  month. 


which  was  to  be  paid  by  what  they  called 
"construction  notes"  of  the  Ottawa  Realty 
Company.  This  builder's  contract  and  the 
payments  to  be  made  thereunder  were  se- 
cured by  the  Ottawa  Realty  Company  as 
principal  and  Chicago  Bonding  &  Surety  Com- 
pany as  surety,  executing  a  bond  in  the  penal 
sum  of  $75,000  to  Fred  Boeke  &  Son.  In 
the  view  that  we  have  of  the  case,  the  terms 
of  the  bond  are  not  very  material,  but  in  so 
far  as  they  may  become  material  can  be 
stated  in  the  course  of  the  opinion. 

It  should  be  stated  that  our  statement  sets 
out  the  note  and  the  alleged  guaranty,  but 
to  fuake  it  plainer  it  should  be  said  that  the 
note  proper  was  surrounded  by  a  printed 
framework,  and  below  tlie  lower  line  of  this 
printed  framework,  but  on  the  face  of  the 
same  paper,  appears  the  guaranty  sued  upon 
and  the  guaranty  set  out  in  our  statement 
This  guaranty  was  printed  in  red  ink,  ex- 
cepting the  wofds  **Thos.  H.  Sprinkle,  Gen- 
eral Agent,"  and  the  seal  of  the  defendant 
in  this  case. 

The  first  vital  question  is  whether  or  not 
Sprinkle,  who  signed  the  alleged  guaranty, 
had  authority  so  to  do.  Respondent  says 
that  he  had;  appellant,  contra.  This  calls 
for  further  detail  of  the  facts.  Shortly  af- 
ter the  execution  of  the  builder's  contract 
and  bond  above  mentioned,  Fred  Boeke 
went  to  see  Edward  Biesbarth,  of  the  Broad- 
way Bank,  with  reference  to  getting  money 
on  these  .construction  notes  In  which  the 
firm  was  to  be  paid.  This  was  before  any 
of  the  notes  were  issued.  Mr.  Biesbarth, 
before  agreeing  to  take  the  notes,  tvrote  the 
following  letter  to  appellant: 

"November  5,  1913.  Chicago  Bonding  A 
Surety  Company,  Chicago,  Illinois — Gentlenit-n: 
We  have  application  for  discounting  several 
notes  from  the  Ottawa  Realty  Company,  bear- 
ing the  indorsement  of  the  Chicago  Bonding  & 
Surety  Company,  and  in  order  to  familiarize  our- 
selves with  the  character  of  the  indorsement  we 
would  like  a  statement  of  the  condition  of  the 
affairs  of  your  company.  These  notes  are  given 
us  for  the  payments  of  repairs  to  be  made  on 
the  new  Southern  Hotel  Building  of  this  dty, 
and  we  would  like  to  know  something  of  the 
condition  of  your  company." 

This  letter  wfvs  signed  by  him  as  cashier 
of  the  bank.  To  this  letter  the  defendant 
(appellant)  replied: 

"November  7,  1913.  Broadway  National 
Bank,  St.  Louis,  Missouri--Gentlcmen :  We 
thank  you  for  your  communication  of  the  5th 
instant,  and  we  have  replied  thereto  through  our 
general  agent  at  St.  Louis,  who  will  call  upon 
you  and  furnish  a  copy  of  one  of  the  notes  of 
the  Ottawa  Realty  Company,  bearing  the  in- 
dorsement of  our  company.  Very  truly  yours. 
O.  F.  Roberts,  Secretary  and  General  Manager." 

This  was  the  letter  that  Biesbarth  had 
written  appellant  on  November  6th,  so  the 
witness  stated.     He  also  stated  that  Sprin- 
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kle  had  a  statement  from  appellant  as  re- 
quested by  him  In  his  letter  of  November  5th, 
and  showed  It  to  him  at  that  time»  and  said 
that  we  would  send  the  bank  a  copy,  which 
he  did  with  a  letter  of  date  November  12th. 
This  letter  read: 

"Chicago  Bonding  &  Surety  Company,  Chica- 
go. A.  J.  Sabath,  President;  Charles  J.  Vopi- 
ca.  Treasurer;  Oliver  F.  Roberts,  Secretary 
and  General  Manager.  Thomas  H.  Sprinkle, 
Genrral  Agent,  446  Pierce  Building,  Telephone 
Olive  4422,  St.  Louis.  Fidelity  Contract.  No- 
▼ember  12,  1913,  Mr.  Edward  Beisbarth,  Vice 
President,  Broadway  Bank,  1701  South  Broad- 
way, City— Dear  Sir:  In  connection  with  the 
conversation  had  with  you  to-day  I  inclose  copy 
of  tri«l  balance  of  this  company  as  of  Septem- 
ber 30th,  1913.  Very  truly,  Thomas  H.  Sprin- 
kle, General  Agent." 

We  have  omitted  printed  headings  in 
other  letters,  but  we  quote  all  of  this  letter, 
including  the  printed  headings,  for  reasons 
apparent  on  the  face  of  it.  From  the  head- 
ing (and  by  this  we  mean  all  that  portion 
above  and  before  the  date)  it  appears  that 
Sprinkle  was  advertising  himself  as  general 
agent. 

We  need  not  go  Into  the  defendant's  evi- 
dence npon  this  question  of  fact.  There  Is 
enough  evidence  offered  by  the  plaintiff,  as 
herein  above  set  out,  to  authorize  a  submis- 
sion of  the  question  as  to  whether  or  not 
Thos.  H.  Sprinkle  was  the  general  agent  of 
the  defendant.  Defendant  writes  to  the 
bank  that  their  general  agent  would  call,  and 
Sprinkle  did  call  and  brought  the  very  let- 
ter of  inquiry  which  the  bank  had  sent.  In 
addition,  the  evidence  further  shows  that 
the  defendant  sent  to  Sprinkle  the  informa- 
tion for  which  the  bank  called  in  its  letter 
of  November  5th,  and  this  Sprinkle  brought 
with  him  and  showed  to  the  bank's  officer. 
It  is  clear  that  the  defendant  meant  Sprinkle 
when,  in  its  letter  to  the  bank,  it  said  that 
its  general  agent  would  call.  There  was 
ample  evidence  to  submit  the  question  to  the 
Jury,  and,  if  the  instruction  submitting  it 
was  proper,  the  finding  of  the  Jury  is  con- 
clusive here.  We  conclude  that  the  instruc- 
tion siiSmitting  the  question  is  proper,  as  the 
defendant  does  not  assign  the  giving  of  the 
same  as  error  in  its  long  list  of  assigned 
errors. 

The  court  gave  six  instructions  at  the  in- 
stance of  the  plaintiff.  Instruction  6  is  the 
one  submitting  the  question  of  Sprinkle's 
general  agency.  The  only  assignment  of 
error  as  to  plaintlfTs  Instructions,  as  made 
in  the  brief,  is  assignment  10,  which  reads: 

"The  court  erred  in  giving  instruction  No.  1, 
at  the  instance  of  respondent  (App.  Ab.  pp.  104, 
105)." 

Instruction  No.  6,  which  submits  the  ques- 
tion of  general  agency.  Is  on  page  107  of  ab- 
stract. So  that  we  have  the  conceded  propri- 
ety of  this  Instruction,  and  in  the  question 


of  Sprinkle's  general  agency  the  finding  of 
the  Jury  Is  conclusive.  We  therefore  pro- 
ceed with  the  case  upon  the  theory  that 
Sprinkle  was  the  general  agent  of  the  de- 
fendant 

[2]  II.  Defendant  urges  that  Inasmuch  as 
the  record  contains  the  contract  and  powers 
of  attorney  which  were  made  with  Sprinkle, 
and  which  authorized  him  to  act  as  attorney 
in  fact,  and  the  notes  were  not  signed  by 
him  as  attorney  In  fact,  there  can  be  no 
binding  obligation. 

The  trouble  with  that  contention  is  that 
the  matter  involved  here  Is  a  different  mat- 
ter entirely  from  this  contract  of  service. 
Here  the  defendant  held  out  Sprinkle  as  its 
general  agent.  Sprinkle  represented  himself 
as  .general  agent  He  acted  as  general  agent, 
and  the  bank  relied  upon  the  representa- 
tions made  both  by  the  defendant  and  Its 
general  agent.  In  the  letter  of  November 
7th  the  defendant  said: 

"We  thank  you  for  your  communication  of  the 
5th  instant  and  we  have  replied  thereto  through 
our  general  agoni  at  8t.  Louis^  who  will  call 
upon  you  and  furnish  a  copy  of  one  of  the  notes 
of  the  OtUwa  Realty  Company  hearing  the 
indorsement  of  our  company" 

Italics  are  ours.  Sprinkle  did  show  a  form 
of  notes  to  be  issued,  which  he  says  was  in 
the  same  language  of  the  notes  afterward 
bought  by  the  bank,  and  the  defendant  in 
the  letter  says  such  notes  would  be  "bear- 
ing the  Indorsement  of  our  company." 

The  contracts  and  powers  of  attorney  In 
evidence  show  Sprinkle  to  be  their  attorney 
in  fact  The  other  evidence  tends  to  show, 
and  the  Jury  found,  that  he  was  also  a  gen- 
eral agent  These  may  be  two  separate  ca- 
pacities, but  they  are  not  inconsistent 

It  is  sufficient  that  the  defendant  held 
Sprinkle  out  as  its  general  agent  Johnson 
V.  Hurley,  115  Mo.  loc.  cit  520,  22  S.  W.  492. 
The  record  shows  the  scope  of  the  defend- 
ant's business,  an  excerpt  from  its  charter 
being  in  the  record.  The  making  of  this 
kind  of  a  guaranty  was  within  its  charter 
powers,  and  within  the  powers  of  a  general 
agent. 

[3,  4]  III.  The  learned  counsel  for  the  de- 
fendant urge  that  the  language  on  the  face 
of  the  note,  "Payment  of  this  note  is  guar- 
anteed by  the  Chicago  Bonding  &  Surety 
Company.  Thos.  II.  Sprinkle,  General  Agent" 
— is  a  mere  recital  and  not  a  guaranty. 

We  concede  that  the  language  used  is 
somewhat  ambiguous,  dubious,  an<J  doubtful. 
In  such  case,  we  may  go  to  facts  aliunde  to 
determine  the  menning  of  the  language,  and 
the  parties  may  introduce  extrinsic  evidence 
or  evidence  aliunde,  to  show  their  meaning. 
Bank  of  Commerce  v.  Flanagan  Mills  Co., 
268  Mo.  loc.  cit.  570.  188  S.  W.  117;  Hartley 
V.  Werner,  196  S.  W.  1073. 

Now  to  the  facts:  As  said,  the  printed 
note  before  being  executed  had  on  the  face 
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thereof,  and  at  the  bottom  of  the  sheet  upon 
which  it  was  printed,  the  following  printed 
words  "Payment  of  this  note  is  guaranteed 
by  the  Chicago  Bonding  &  Surety  Company." 
In  the  very  body  of  the  note  appears  this: 
"Under  the  terms  of  said  contract  the  Chi- 
cago Bonding  &  Surety  Company,  a  corpora- 
tion under  the  laws  of  Illinois,  executed  its 
bond  to  said  Fred  Boeke  &  Son  guarantee- 
ing the -payment  of  this  note."  So  that  in 
the  face  of  the  note  was  a  recital  that  the 
bond  of  defendant  guaranteed  the  payment 
of  the  note.  Why  an  additional  mere  recital 
at  the  bottom  of  the  note,  but  not  in  the 
body  thereof?  This  can  only  be  explained 
by  the  facts  in  evidence.  In  the  letter  of 
November  7th  defendant  tells  the  bank  "our 
general  agent  at  St.  Louis,  who  will  call  up- 
on you  and  furnish  a  copy  of  one  of  the 
notes  of  the  Ottawa  Realty  Company  bearing 
the  indorsement  of  our  company."  The  de- 
fendant could  not  have  referred  in  this  letter 
to  the  recital  quoted  above  from  the  face  of 
the  note,  because  this  recital  would  only  and 
did  only  appear  before  and  above  the  sig- 
nature of  the  Ottawa  Realty  Company.  See 
the  photographic  copy  of  one  of  the  notes 
hereto  attached  and  made  part  of  this  opin- 
ion: 


placed  on  the  face  of  the  note,  'This  is  guaran- 
teed by  the  Chicago  Bonding  &  Surety  Com- 
pany,' over  my  signature  and  the  seal  of  the 
company." 

Sprinkle  admits  that  the  form  of  note  he 
showed  the  bank  was  just  as  the  one  after- 
ward printed  and  executed.  These  facts 
show  Conclusively  that  the  parties  intended 
to  make  this  line  at  the  bottom  of  the  note 
the  guaranty  spoken  of  in  the  letter  of  No- 
vember 7,  1919.  Defendant  says  In  that  let- 
ter that  their  general  agent  would  have  a 
copy  of  the  note  "bearing  the  indorsement 
of  our  company"  and  Sprinkle  did  have  such 
note,  and,  as  plaintifiTs  evidence  shows,  did 
point  to  this  line  at  the  bottom  of  the  note 
as  the  defendants  guaranty,  when  the  same 
was  signed  by  him  as  their  general  agent 
and  the  seal  of  the  company  attached.  Sin- 
gular to  say  when  the  notes  were  finally  ex- 
ecuted and  the  guaranty  executed,  they  were 
presented  to  the  bank  in  the  exact  form  as 
represented  by  Sprinkle,  the  general  agent. 
They  had  his  signature  to  this  bottom  line 
as  general  agent  and  they  had  the  seal  of 
the  company.  Too  much  detail  for  a  mere 
recital.  The  Jury  could  easily  conclude  that 
the  language  used  was  intended  as  a  separate 
guaranty  of  payment  of  the  particular  notes. 
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This  recital  would  not  fulfill  the  state- 
ment of  the  letter  that  the  copy  of  the  note 
to  be  shown  the  bank  would  be  one  "bearing 
the  indorsement  of  our  company."  Unless 
the  line  at  the  bottom  of  the  sheet  was  to 
be  signed  by  defendant,  there  could  be  no 
indorsement  of  the  defendant  on  the  note. 
The  blank  notes  were  not  then  printed,  but 
after  this  letter  Sprinkle  did  take  a  form 
of  A  note  to  the  bank,  and  said : 

"The  notes  of  the  Ottawa  Realty  Company 
will  be  guaranteed  and   the  guaranty    will  be 


They  did  so  find,  and  there  is  evidence  tend- 
ing strongly  to  so  show. 

In  this  connection,  many  objections  were 
made  to  the  introduction  of  evidence,  which 
evidence  tends  to  explain  the  ambiguous  lan- 
guage of  the  guaranty;  in  other  words,  tends 
to  show  that  it  was  executed  as  a  guaranty 
and  not  a  mere  recital.  The  language  is  not 
the  usual  form  of  an  independent  guaranty. 
Usually  it  would  be  said,  "The  Chicago 
Bonding  &  Surety  Company  hereby  guar- 
antees the  payment  of  this  note."  But  the 
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extrinsic  evidence  shows  that  the  language 
used  (ambiguous  as  it  is)  was  intended  for 
a  guaranty,  and  this  extrinsic  evidence  was 
competent.  Vide  cases  dted,  supra.  In  the 
Bank  of  Commerce  Case,  supra,  we  said: 

"This  case  turns  upon  the  construction  to  be 
jriven  the  several  written  instruments  set  out 
in  the  statement  of  facts.  If  the  language  of 
cither  is  ambiguous  or  doubtful,  extrinsic  evi- 
dence may  be  considered  to  determine  the  mean- 
ing of  the  language  us^  This  general  rule  of 
construction  is  too  well  established  to  require 
citations.'* 

This  disposes  of  many/  objections  to  the 
introduction  of  evidence. 

[6]  IV.  Another  vital  contention  Is  that 
the  guaranty  is  not  signed  by  the  defendant. 
The  question  then  is  that,  although  it  be  coa- 
ceded  that  the  defendant  intended  to  guaran- 
tee the  payments  of  these  notes,  and  that 
Sprinkle  ivas  its  general  agent,  yet  the 
mere  signature,  "Thos.  H.  Sprinkle,  General 
Agent,"  is  not  sufficient  to  bind  the  company 
to  this  guaranty.  The  contention  of  the  ap- 
pellant cannot  stand  under  the  rule  in  this 
state,  and  elsewhere.  In  the  face  of  this 
};ua rarity  is  the  uame  of  appellant,  and  it 
clearly  appears  that  the  purpose  was  to  bind 
appellant  aad  not  Sprinkle.  In  2  C.  J.  p. 
671  et  seq.,  it  is  said : 

"The  approved  manner  of  executing  a  simple 
written  contract  by  an  agent  is  to  do  so  entirely 
in  the  name  of  the  principal,  signing  the  name 
of  his  principal  by  himself  as  agent.  However, 
this  is  not  the  only  form  of  execution  that  binds 
the  principal  and  him  alone.  If  the  body  of  the 
instrument  is  in  the  name  of  the  principal,  or 
clearly  shows  an  intention  to  bind  him,  the  form 
of  the  signature  is  immaterial;  it  is  sufficient 
if  the  signature  is  that  of  the  agent  acting  as 
agent.  In  such  a  case,  the  principal  is  bound 
whether  the  signature  is  in  his  name  alone;  or 
in  his  name  followed  by  that  of  the  agent,  or 
in  his  name  followed  by  that  of  the  agent  with 
a  suffix  describing  the  agent's  relation  to  the 
principal;  or  in  the  name  of  the  agent  with 
descriptio  personie  and  the  name  of  the  princi- 
pal; or  in  the  name  of  the  a^ent  alone,  his  name 
being  followed  by  words  indicating  that  he  acts 
for  the  principal  named." 

In  Missouri,  in  case  of  Hartzell  v.  Crumb, 
90  Mo.  loc.  cit.  634,  3  S.  W.  59,  we  had  be- 
fore us  this  contract: 

"Received  of  Hartzell  &  Brother  one  hundred 
dollars  as  earnest  money  on  purchase  of  722 
acres,  leaving  a  balance  of  fourteen  hundred 
dollars  (describing  land),  in  Bollinger  county, 
Missouri,  the  last  described  165  acres  to  be  Q. 
C.  deed,  balance  warranty,  from  the  owner,  D, 
S.  Crumb,  and  his  wife.  O.  P.  Hednes  &  Com- 
pany, Agents.  Bloomfield,  Mo.,  August  20, 
1881." 


The  contention  was  made  that  such  con- 
tract did  not  bii;d  Crumb.  In  that  case,  at 
page  639  of  90  Mo.,  at  page  62  of  3  S.  W., 
we  thus  spoke  upon  this  contention: 

"The  further  claim  is  that  the  contract  is  not 
the  defendant's  contract,  but  the  contract  of 
Hedges  &  Co.  It  is  to  be  noted  that  this  is  not 
a  contract  under  seal.  In  contracts  of  the  char- 
acter here  in  question,  it  will  be  sufficient  if, 
upon  the  whole  instrument,  it  can  be  gathered 
that  the  party  acted  as  agent  and  intended  to 
thereby  bind  the  principal  and  not  to  bind  him- 
self. Story  on  Agency  (9th  Ed.)  §  160a ;  Klos- 
termann  v.  Loos,  58  Mo.  290,  and  cases  cited. 
As  said  in  that  case,  if  the  instrument  is  so 
uncertain  in  its  terms  as  to  throw  the  whole 
matter  in  doubt,  whether  the  principal  or  agent 
is  to  be  held  bound,  such  uncertainty  may  be 
obviated  by  the  introduction  of  parol  testimony. 
Here  Hedges  &  Co.  sign  the  contract  as  agents, 
Crumb  is  stated  in  it  to  be  the  owner  of  the 
land,  and  he  and  his  wife  are  to  make  the  deed. 
On  proof  of  the  agency  of  Hedges  &  Co.,  we 
are  of  opinion  the  contract  sufficiently  appears 
to  be  the  contract  of  Crumb.  But  the  evidence 
of  the  other  circumstances  under  which  it  was 
executed  was  properly  admitted." 

To  like  effect  in  Smith  v.  Alexander,  31 
Mo.  193. 

It  clearly  appears  from  the  guaranty  be- 
fore us  whom  it  was  Intended  to  bind.  The 
recitation  In  the  face  of  the  instrument 
shows  that  the  intent  was  to  bind  defendant, 
as  also  does  the  manner  of  signature  by  the 
agent.  There  is  no  substance  in  this  con- 
tention of  the  defendant.  Not  only  so,  but 
the  contention  opened  up  the  way  for  oral 
testimony,  to  some  of  which  appellant  now 
objects.  Oral  evidence  was  competent  to 
show  the  circumstances  of  the  signature, 
and  the  circumstances  under  which  the  in- 
strument was  executed.  This  to  the  end  that 
the  liability  of  the  defendant  on  the  contract 
might  be  shown.  Hartzell  v.  Crumb,  supra. 
In  other  words,  the  alleged  Incompetent  evi- 
dence was  made  competent  per  force  of  the 
very  denial  of  defjendant's  liability  on  this 
guarantee. 

V.  The  learned  counsel  for  appellant  have 
some  further  assignments  of  error  in  this 
l^rief ;  but  rulings  herein  made  upon  the  vital 
question's  in  the  case  either  cover  them,  or 
render  immaterial  such  as  are  not  covered. 
Thus  some  four  of  the  assignments  go  to  the 
refusal  of  a  peremptory  instruction.  Others 
go  to  the  admission  of  evidence,  and  still 
others  to  the  refusal  of  instructions  asked 
by  defendant.  But  it  will  be  found  that  the 
questions  we  have  determined,  supra,  dispos- 
es of  them  all. 

The  judgment  nisi  is  right  and  should  be 
affirmed.    It  is  so  ordered. 

All  concur,  except  WOODSON,  J.,  absent. 
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STATE  ex  rel.  McBRIDE  y.  SHEETZ. 
(No.  195965 

I  Supreme  Court  of   Missouri,   Division   No.  1. 
July  9,  1919.) 

1.  Dbains  «=s>14(2)— Establishment  of  Dis- 
trict—Petition. 

It  was  unnecessary  for  petition  for  estab- 
lishment of  drainage  district  to  state  whether 
the  ditch  was  to  be  open  or  closed.  Rev.  St. 
1909,  S  5579,  then  in  force,  not  requiring  it 

2.  Drains  ^=»14 (3)— Establishment  of  Dis- 
trict—Report OF  First  Viewers— Actual 
View. 

Report  of  first  board  of  viewers,  on  petition 
for  establishment  of  drainage  district,  though 
not  required  by  Rev.  St.  1909.  §  5580,  so  to  do, 
held  to  show  it  was  the  result  of  an  "actual 
view,"  it  showing  a  "thorough  examination"  of 
proposed  system  from  end  to  end,  and  being  ac- 
companied by  plat  showing  "the  line  examined 
by"  viewers. 

3.  Drains  «g=»14(2)— Establishment  of  Dis- 
trict—First Notice  to  Landowners. 

The  first  notice  to  landoi^ners  on  petition 
to  establish  a  drainage  district,  describing  the 
proposed  ditch  exactly  as  described  in  the  re- 
port of  the  first  viewers  and  the  petition,  and 
stating  that  the  report  had  been  filed,  held  to 
satisfy  Rev.  St.  1909,  §  5581. 

4.  Drains  ^==»14(2)— Establishment  of  Dis- 
trict—Second Notice  to  Landowners— 
Misdescription  of  Lands. 

Contention  that  second  notice  to  landown- 
ers prescribed  by  Rev.  St.  1909,  S  5587,  of  hear- 
ing of  report  of  second  board  of  viewers,  in 
proceeding  to  establish  a  drainage  district,  mis- 
dcscribcd  part  of  land,  overruled;  there  being 
no  requirement  that  the  notice  describe  the 
lands;  there  being  no  contention  that  the  plat 
required  by  section  5584  to  accompany  said  re- 
port and  show  the  separate  tracts  affected  and 
the  names  of  the  owners  was  not  correct;  and 
the  contention  being  based  solely  on  an  order  of 
the  county  requiring  a  change  in  the  number  of 
a  township  on  a  certain  page  of  the  report,  ap- 
parently to  correct  a  clerical  error  subject  to 
correction  from  the  face  of  the  report 

6.  Drains  ^=s)14(3)— Establishment  of  Dib^- 
trict— Estimates  bt  Viewers. 
Contention  that  the  second  board  of  view- 
ers in  proceeding  to  establish  a  drainage  dis- 
trict did  not  malce  estimates  of  cost  of  location 
and  construction,  as  required  by  Rev.  St.  1909, 
§  5)584,  held  not  sustained  by  the  record,  their 
report  showing  a  plat  and  profile  showing  the 
estimates  were  filed,  and  the  court  having  found 
those  estimates  correct. 

6.  Drains  ^=»14(2)— Establishment  of  Dis- 
trict—Appearance Before  Viewers— No- 
tice. 
No  special  notice  need  be  given  of  the  right 
given  by  Rev.  St.  1909,  §  5585,  to  any  landown- 
ers  affected   to   appear  before  the  viewers  in 
proceeding  to  establish  a  drainage  district  and 


freely  express  their  opinions ;  !t  Is  enough  that 
^they  were  in  court  when  the  viewers  were  ap- 
pointed and  ordered  to  view. 

7.  Constitutional  Law  ^=»278(2)— Drains 
^=»2(1)— Due  Process— Notice— Drainage 
Proceeding. 

The  giving  to  landowners  of  the  notice,  re- 
quired in  proceeding  to  establish  a  drainage  dis- 
trict, of  the  hearing  on  the  report  of  viewers, 
with  full  opportunity  to  except  to  the  report, 
satisfies  the  due  process  of  law  clause  so  far  as 
the  report  is  concerned. 

8.  Drains  ^=9l&— Establishment  of  Dis- 
trict—Bonds FOft  Funds— Notice.     . 

The  statute  not  requiring  special  notice  of 
intention  to  issue  bonds  for  funds  for  improve- 
ment of  drainage,  it  is  enough  that  notice  iff 
given  of  pendency  of  the  petition  for  establish- 
ment of  the  district,  praying  for  issuance  of 
bonds  in  statutory  form. 

9.  Drains  ^5»73— Special  Tax— Objection. 

It  would  be  no  defense  to  snit  for  <!ollection 
of  drainage  taxes  that  bonds  for  funds  were  is- 
sued, and  that  there  was  no  authority  for  their 
issuance. 

10.  Drains  ^=»14(4)— Special  Tax— Collec- 
tion—Attacking  Orqanization. 

There  having  been  a  colorable  effort,  in  good 
faith,  under  a  valid  existing  law,  to  incorporate 
a  drainage  district,  and  it  having  been  exercis- 
ing, and  continuing  to  exercise,  powers  invested 
in  such  corporations,  without  question  by  the 
state,  validity  of  its  incorporation  cannot  be 
collaterally  attadced  in  a  suit  for  special  taxes. 

11.  Drains  ^=s)76— Taxes— Ditch  Assess- 
ment Book— Necessity. 

That  no  ditch  assessment  book  was  made  up 
as  required  by  Rev.  St.  1909,  §  5602.  does  not 
render  the  drainage  tax  uncoUectable,  as  the 
book  could  be  only  a  tabulation  of  assessments 
already  made  up,  and  a  lien  on  the  land  under 
sections  5599,  5601 ;  and  under  the  general  law, 
made  applicable  by  section  5600,  informalities, 
even  in  the  assessment,  do  not  invalidate  the 
tax. 

Appeal  from  Circuit  Court,  livingston 
County ;  Fred  Lamb,  Judge. 

Action  by  the  State,  on  the  relation  of  G. 
A.  McBrlde,  against  Frank  Sbeetz  for  drain- 
age taxes.  From  an  adverse  judgment,  de- 
fendant appeals.    AfiQrmed. 

The  contentions  discussed  in  paragraph  I, 
subdivisions  (3)  and  (5),  are  that  the  first 
notice  to  landowners  did  not  satisfy  Rev.  St. 
1909,  8  5581;  and  that  the  second  board  of 
viewers  did  not  make  estimates  of  cost  of 
location  and  construction,  as  required  by  sec- 
tion 5584. 

S.  li.  Sheetz,  of  Chillicothe,  for  appellant 
W.  T.  Rutherford,  of  St.  Louis,  and  Forrfest 

M.  Gill  and  Paul  D.  Kitt,  both  of  ChilUcothe, 

for  respondent 
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BLAIR,  P.  J.  Defendant  appeals  from  a 
Judgment  rendered  by  the  Livingston  circuit 
«»«rt  in  a  suit  for  drainage  taxes.  The  dis- 
trict was  organized  in  1909. 

[1-f]  L  <1)  It  was  unnecessary  for  the  pe- 
tition praying  for  the  organization  of  the 
drainage  district  to  state  whether  the  ditch 
was  to  be  open  or  closed.  The  statute  then 
in  force  (section  5579,  R.  S.  1909)  required  no 
such  allegation.  State  ex  rel.  v.  Taylor,  224 
Mo.  loc.  dt.  415,  416  et  seq.,  123  S.  W.  892, 
and  cases  cited.  The  cases  cited  from  other 
states  were  decided  under  materially  differ- 
ent statutes.  (2)  The  report  of  the  first 
board  of  viewers  (section  5580,  R.  S.  1909), 
when  fairly  construed,  shows  it  was  the  re- 
sult of  an  "actual  view"  of  the  proposed  im- 
provement. It  shows  a  "thorough  examina- 
tion" of  the  proposed  drainage  system  from 
end  to  end  and  was  accompanied  by  a  plat 
showing  "the  line  examined  by"  the  viewers. 
Further,  the  statute  does  not  require  the  re- 
port to  show  an  actual  view.  We  think  it 
does  so,  nevertheless.  The  point  is  ruled 
against  appellant.  The  case  of  Marsh  et  al. 
V.  Supervisors,  42  Wis.  loc.  dt.  514  et  seq., 
was  dedded  under  an  assessment  statute 
which  specifically  required  the  assessor  to 
malte  affidavit  that  he  had  actually  viewed 
all  real  estate  assessed.  No  affidavit  of  any 
kind  was  made.  The  prindple  of  that  deci- 
sion is  not  relevant  to  the  question  here.  (3) 
The  first  notice  to  the  landowners  described 
the  proposed  ditch  exactly  as  It  was  describ- 
ed in  both  the  report  of  the  first  viewers  and 
the  petition.  It  also  gave  notice  that  the  re- 
port had  been  filed.  The  dedsion  in  State 
ex  rel.  v.  Wiethaupt,  254  Mo.  319,  1G2  S.  W. 
163,  turned  upon  the  fact  that  the  description 
of  the  proposed  improvement  in  the  first  no- 
tice and  the  description  in  the  report  of  the 
viewers  were  materially  different.  That  de- 
cision announces  no  prindple  which  con- 
demns the  notice  in  this  case.  Notice  of  the 
report  is  required,  and  in  this  case  was  given 
by  stating  that  it  was  filed  and,  among  oth- 
er things,  recommended  the  establishment  "of 
said  ditch."  The  "said  ditch'*  was  described 
in  the  notice  Just  as  in  the  petition  and  in 
the  report  The  objection  is  untenable.  (4) 
It  Is  contended  the  second  notice  to  land- 
owners misde8cril>ed  several  hundred  acres  of 
the  land  in  the  district  This  notice  was 
prescribed  by  section  5587,  li.  S.  1909.  The 
statute  required  the  notice  to  be  "directed 
by  name,  to  every  person  returned  by  the  en- 
gineer and  viewers  as  the  owner  of  every  lot 
and  parcel  of  land  affected  by  the  proposed 
improvement  or  of  any  interest  therein ;  and 
also  by  name,  to  all  others,  who  it  may  be 
ascertained  own  such  land,  or  any  part  there- 
of, ♦♦  ♦  and  also  generally  to  all  other 
persons,  without  mentioning  their  names, 
who  may  own  such  land,  or  any  part  thereof, 
or  any  interest  therein,  notifying  them  of  the 
general  object  and  nature  of  the  petition,  anil 


report  of  the  engineer  and  viewers,  and  that, 
on  the  day  so  fixed,  the  county  court  will 
hear  said  petition  and  report"  of  the  engineer 
and  viewers,  etc.  There  Is  no  requirement 
that  the  notice  describe  the  lands  at  all.  No- 
tice of  the  pendency  of  the  petition  and  of 
the  report  of  the  first  viewers  had  already 
4)een  given,  and  all  Interested  parties  were 
affected  thereby.  The  report  mentioned  in 
section  5587  is  that  of  the  second  board  of 
viewers,  provided  for  by  section  5584,  R.  S. 
1909.  That  section  required  the  report  to 
include  or  be  accompanied  by  a  plat  which 
was  required  to  show  the  separate  tracts  af- 
fected and  the  names  of  the  owners  thereof. 
No  other  report  of  the  lands  affected  was 
required  by  this  section.  There  is  no  con- 
tention this  plat  did  not  correctly  describe 
the  lands.  Further,  the  point  that  a  mis- 
description occurred  Is  based  upon  an  order 
of  the  county  court  requiring  township  "57" 
to  be  substituted  for  "56"  on  "page  138  there- 
of (of  the  report),  and  nothing  appears  to 
show  how  this  affected  the  description  of  any 
of  the  lands  in  the  district,  or  that  it  in  any 
way  affected  appellant's  land.  It  was  ap- 
parently a  clerical  error,  which  was  subject 
to  correction  from  the  face  of  the  report  It- 
self. For  the  reasons  given  this  contention 
must  be  overruled.  (5)  The  report  shows  a 
plat  and  profile  showing  the  estimated  cost 
of  the  Improvement  were  filed  with  the  re- 
port, and  the  court  found  these  estimates 
correct.  The  objection  that  no  estimate  was 
made  is  not  sustained  by  the  record.  (6) 
Section  5585,  R.  S.  1909,  provides  that  any 
landowners  affected  "may  appear  before  the 
viewers  and  freely  express  their  opinions  on 
all  matters  pertaining  thereto."  It  is  ar- 
gued that  notice  of  this  right  should  have 
been  given.  The  act  required  no  special  no- 
tice thereof.  The  parties  were  in  court  when 
the  viewers  were  appointed  ahd  ordered  to 
view  the  proposed  improvement  and  mark 
out  Its  line,  etc.  They  were  at  liberty  to 
appear  before  the  viewers.  Notice  was  re- 
quired and  given  of  the  hearing  on  the  re- 
port and  full  opportunity  afforded  to  except 
to  the  report.  This  notice  satisfied  the  due 
process  of  law  clause  so  far  as  the  report  is 
concerned.  (7)  It  is  urged  that  no  notice 
advised  appellant  that  a  bond  issue  was 
contemplated  as  a  method  of  securing  funds. 
The  statute  did  not  require  specific  notice 
of  this  intention.  Notice  of  the  pendency  of 
the  petition  was  given,  and  the  petition^ con- 
tained a  prayer  for  the  issuance  of  bonds  in 
statutory  form.  This  was  all  that  was  re- 
quired. Further,  this  court  has  held  that 
even  if  there  was  no  authority  to  issue  bonds 
at  all  this  would  be  no  defense  to  a  suit  for 
the  collection  of  an  Installment  of  the  tax. 
State  ex  rel.  v.  Eicher,  178  S.  W.  loc.  cit  174. 
[10]  II.  There  is  another  adequate,  single 
reason  for  the  conclusion  that  the  questions 
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discussed  in  paragraph  I  cannot  aid  appel- 
lant. 

There  can  be  no  doubt  there  was  at  least 
a  colorable  effort,  in  good  faith,  under  a  valid 
existing  law,  to  incorporate  the  drainage  dis- 
trict; that  the  district  has  been  and  is  exer- 
cising powers  invested  in  such  corporation; 
and  that  the  state  has  not  attempted  to  in- 
quire into  the  legality  of  its  organization. 
The  validity  of  the  incorporation  is  not  open 
to  collateral  attack  in  a  suit  for  taxes.  Kay- 
ser  V.  Trustees  of  Bremen,  16  Mo.  loc.  cit.  90 ; 
Stamper  v.  Roberts,  90  Mo.  683,  3  S.  W.  214; 
Orrick  School  District  v.  Dorton,  125  Mo.  loc. 
cit.  443,  28  S.  W.  765;  City  of  St.  Louis  v. 
Shields,  62  Mo.  loc.  cit.  251,  252;  State  ex 
rel.  V.  Blair,  245  Mo.  loc.  cit.  687,  151  S.  W. 
148;  Burnham  v.  Rogers,  167  Mo.  loc.  cit 
21,  66  S.  W.  970;  State  ex  rel.  v.  Birch.  186 
Mo.  loc.  cit  219,  85  S.  W.  361. 

[11]  m.  It  is  contended  no  ditch  assess- 
ment book  was  made  up  as  provided  in  sec- 
tion 5602,  R.  S.  1909,  and  for  that  reason, 
the  judgment  cannot  stand.  Under  the  gen- 
eral revenue  law  the  assessor's  book  (sec- 
tion 11370,  R.  S.  1909)  embodies  the  result 
of  the  assessor's  action,  and  "a  fair  compli- 
ance with"  the  statutory  provisions  respect- 
ing it  is  essential  to  the  validity  of  the  tax. 
This  is  true  because  *'an  assessment  is  in- 
dispensable to  the  levy  of  a  valid  tax"  (State 
ex  rel.  v.  Schooley,  84  Mo.  loc  cit.  452),  and 
the  assessor's  book,  as  corrected  by  the 
boards  of  equalization,  is  the  very  foundation 
of  the  assessment  made  for  general  taxes. 
Section  11407,  R.  S.  1909.  It  is  quite  as  true 
that  there  can  be  no  valid  drainage  tax  with- 
out a  valid  assessment  In  the  case  of  drain- 
age taxes  in  suit,  however,  the  ditch  assess- 
ment book  had  no  relation  to  the  assessment 
itself.  That  assessment  was  made  by  the 
county  court  (sections  5599  and  5601,  R.  S. 
1909),  and  became  a  lien  upon  the  lands  in 
the  district  in  the  proportion  the  sums  assess- 
ed bore  to  the  total  benefits  assessed.  The 
basis  of  the  assessment  was  the  report  of  the 
viewers  and  engineer  as  confirmed  by  the 
court.  The  ditch  assessment  book  required 
by  section  5602,  supra,  could  be  only  a  tabula- 
tion of  assessments  already  made  and  al- 
ready a  lien  by  express  statute.-  It  was  en- 
acted (section  5600,  R.  S.  1909)  that  the  gen- 
eral law  should  apply.  Under  that  law  in- 
formalities even  in  the  assessment  do  not 
invalidate  the  tax.  Section  11383,  R.  S.  1909 ; 
State  ex  rel.  v.  Wilson,  216  Mo.  loc.  cit.  287, 
115  S.  W.  549.  The  assessment  of  the  drain- 
age tax  under  the  act  of  1905  (section  5602, 
R.  S.  1909)  was  wholly  independent  of  the 
ditch  assessment  book.  The  validity  of  the 
assessment  in  no  way  dei^ended  upon  the 
book.  The  clerk  should  have  performed  his 
duty  and  made  up  the  book,  but  if  he  did  not 
that  does  not  render  the  tax  uncollectible. 
It  falls  within  the  rule  that  regulations  de- 


signed to  secure  arder,  dispatch,  or  system 
in  proceedings  for  the  assessment  and  en- 
forcement of  taxes  are  not  mandatory  in  the 
sense  that  disregard  of  them  invalidates  the 
tax  or  prevents  its  recovery.  State  ex  rel.  v. 
Phillips,  137  Mo.  loc.  cit  265,  38  S.  W.  931. 
IV.  This  suit  was  brought  October  7.  1914, 
for  the  taxes  of  1910,  1911,  1912.  and  1913. 
The  plea  of  the  statute  of  limitations  is 
unavailing.  Drainage  Dist  v.  Bates  County, 
269  Mo.  loc.  cit  91,  18tf  S.  W.  1176.  The 
judgment  is  afiSrmed. 

GRAVES,  J.,  concurs.    BOND,  J.,  concurs 
in  paragraph  II  and  result 


STATE  ez  rel.  McBRIDE  v.  BYRD  et  al. 
(No.  19600.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
July  9.  1919.) 

Drains  €=»57— Suits  to  Recover  Assess- 
ments—Pending Appeals. 
Since  an  appeal,  under  Rev.  St  1909,  § 
5592,  relating  to  drains,  ditches,  etc.,  could  take 
to  the  circuit  court  only  the  questions  of  com- 
pensation for  property  appropriated  and  dam- 
ages for  property  prejudicially  affected,  the 
pendency  of  such  an  appeal  did  not  affect  ben- 
efits assessed,  or  prevent  the  bringing  of  suits 
for  their  collection. 

Appeal  from  Circuit  CJourt,  Livingston 
County;  Fred  Lamb,  Judge. 

Action  by  the  State,  on  the  relation  of 
G.  A.  McBride,  against  Paul  Byrd  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.  Reversed  and  remanded,  with 
directions. 

W.  T.  Rutherford,  of  St.  Louis,  and  For- 
rest M.  Gill  and  Paul  D.  Kitt  both  of  Ghii- 
licothe,  for  appellant 

Frank  Sheetz  and  S.  L.  Sheetz,  both  of 
Chillicothe,  for  re^ondents. 

BLAIR,  P.  J.  This  and  the  case  of  State 
ex  rel.  v.  Sheetz  (No.  19596)  214  S.  W. 
376,  are  companion  cases.  Most  of  the 
questions  raised  in  this  case  are  decided  in 
that.  The  Judgment  in  this  case  was  for 
defendant. 

I.  Defendant  in  this  case,  in  1910,  had 
appealed  to  the  circuit  court  from  the  Judg- 
ment of  the  county  court.  That  appeal  was 
!  not  shown  to  have  been  pending  when  this 
suit  was  tried  in  1915.  It  is  contended  this 
suit  for  taxes  was  premature  because  of 
the  appeal  and  that  this  Justifies  the  judg- 
ment of  the  trial  court  in  this  case.  Under 
the  statute  then  in  force  (section  5592,  R. 
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S.  1909),  defendant's  appeal,  even  If  pending, 
Gonid  take  to  the  circuit  court  but  two  ques- 
tiwis:  (1)  Compensation  for  property  appro- 
priated; and  (2)  damages  far  "property 
prejudicially  affected  by  the  Improvement" 
It  was  expressly  provided  that  the  progress 
of  the  work  should  neither  be  stayed  nor 
prevented  and  that  the  "subsequent  pro- 
ceedings in  the  circuit  'court  shall  affect 
only  the  rights  and  interest  of  the  appel- 
lant in  property  located  In  such  drainage 
district"  The  appeal  did  not  affect  the 
benefits  assessed  or  their  collection.  Drain- 
age Dlst  V.  Railroad,  216  Mo.  loc.  dt  715. 
et  seq.,  118  S.  W.  549.  The  case  cited  by 
defendant  (Tarklo  Drainage  Dlst  v.  Rl<ih- 
ardson,  237  Mo.  loc.  dt  75,  139  S.  W.  576) 
was  decided  on  different  facts  and  under 
a  wh<^y  different  statute  (section  8251  et 
seq.,  B.  S.  1899;  section  5496  et  seq.;  B.  S. 
1909),  usually  termed  the  "circuit  court  act." 

II.  Section  5584,  B.  S.  1909,  provided  that 
the  viewers  "shall  make  separate  estimates 
of  the  cost  of  location  and  construction,  and 
apportion  the  same  to  each  tract  in  propor- 
tion to  the  benefits  or  damages  that  may  re- 
sult to  each."  It  Is  said  this  was  not  done. 
The  trouble  with  this  contention  Is  that 
the  record  shows  the  viewers  reported  the 
required  estimates  and  that  the  county  court 
with  the  parties  before  it,  found  as  a  fact 
that  they  had  done  so.  There  is  no  basis 
for  this  complaint 

III.  For  the  reasons  given  in  the  pre- 
ceding paragraphs,  and  in  the  companion 
case  referred  to,  this  Judgment  is  reversed, 
and  the  cause  remanded,  with  directiwis 
to  enter  Judgment  for  plaintiff  in  accord- 
ance with  the  prayer  of  the  iwtition. 


GBAVES,  J.,  concurs. 

BOND,  J.,  concurs  in  the  result 


MISSOUBI  SOUTHEBN  B.  CO.  v.  PUBLIC 
SEBVICE  COMMISSION.    (No.  20735.) 

(Supreme  Court  of  Missouri,   Division  No.  1. 
July  9,  1919.) 

1.  CONSTTTUTIOKAL      LAW      ^=»52  —  JUDICIAIi 

PowEB— Fixing  Bates— Nature  of  Poweb. 

An  order  of  the  Public  Service  Commission, 

fixing  railroad  rates  to  be  charged  in  the  future, 

is  not  a  judicial  act,  but  was  properly  delegated 

to  the  commission  as  an  administrative  body. 

2.  Cabbiebs  <8=»12(7)— Bates— Sptjb  Tbaoks- 
EvinsNGE. 

Evidence  that  a  railroad  operated  two  indus' 
trial  spur  tracks,  each  about  five  miles  in  length, 
charging  rates  covered  by  tariffs  on  file  wit^  the 
Public  Service  Commission,  etc.,  held  to  sustain 


commission's  finding  that  such  spurs  were  part 
of  the  railroad,  although  the  railroad  did  not 
own  the  right  of  way  upon  which  they  were 
constructed  .and  used  a  difiterent  kind  of  engiue 
in  operating  qu  the  spurs. 

3.  Cabqiebs  «=»12(6%)— Bate  Beoulation— 
Long  anu  Shobt  Haul  Clause. 

Bates  violating  Const  art  12,  {  12,  and 
Bev.  St  1909,  §  3173,  prohibiting  charging 
more  for.  short  than  long  hauls,  are  unlawful, 
and  may  be  abrogated  without  a  finding  by  the 
commission  that  they  are  unreasonable. 

4.  Cabbiebs  ^=»35— Void  Contbacts— Consti- 
tutional Pbovisions  —  Estoppel  of  Ship- 

FEB. 

A  shipper's  agreement  to  allow  a  carrier  to 
charge  rates  conflicting  with  Const,  art.  12,  { 
12,  prohibiting  charging  more  for  short  than 
long  hauls,  does  not  estop  him  from  later  con- 
testing the  legality  of  such  rates. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty ;  E.  M.  Bearing,  Judge. 

An  order  of  the  Public  Service  Commission 
against  the  Missouri  Southern  Bailroad  Com- 
pany was  affirmed  by  the  drcnit  court,  and 
the  Bailroad  Company  appeal.    Affirmed. 

J.  B.  Daniel,  of  Piedmont  for  appellant 
A.  Z.  Patterson,  Gen.  Counsel,  and  J.  D 

Lindsay,   Asst   Counsel,   both   of  JeflPersoi 

City,  for  respondent 

BLAIB,  P.  J.  This  is  an  appeal  from 
judgment  of  the  Jefferson  circuit  court  af- 
hrming  an  order  of  the  Public  Service  Com- 
mission entered  in  the  matter  of  the  com- 
plaint of  James  M.  Mooney  v.  Missouri 
Southern  Bailroad  Co.,  5  Mo.  P.  S.  C.  Bep. 
250,  which  order  in  so  far  as  it  is  affirmed, 
required  appellant  to  "refrain  from  charging 
or  collecting  for  the  transportation  of  carload 
shipments  on  the  tram  or  spur  tracks  which 
connect  with"  appellant's  main  line  and 
points  on  appellant's  main  line,  "or  between 
points  on  said  trams,  rates  in  excess  of  those 
in  effect  between  other  points  on  its  main 
line,  for  the  same  distance."  The  trial  court 
also  accepted  a  suspending  bond,  and  sus- 
pended the  operation  of  the  order  until  the 
final  determination  of  the  case  In  this  court 

Appellant  owns  and  operates  a  line  of  rail- 
road 54  miles  long,  which  runs  from  Bunker, 
in  Beynolds  county,  to  Leeper,  in  Wayne, 
county.  Connected  with  this  line,  appellant 
also  operated  two  industrial  spur  tracks.  In- 
dustrial spur  No.  1  is  4%  miles  long  and 
Joins  the  main  line  at  Dairyvllle.  Industrial 
spur  No.  2  is  5  miles  in  length,  and  connects 
with  the  main  line  at  Corridon.  The  evi- 
dence before  the  commission  and  the  circuit 
court  showed  appellant  was  imposing  a 
switching  charge  of  $7.50  for  each  loaded  car 
switched  between  main  line  stations  and 
points  on  either  spur.  This  charge  was  in 
accord  with  tariffs  filed  by  appellant,  but 
never  approved  by  the  commission,  and  seems 
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to  have  originated  out  of  an  agreement  be- 
tween appellant,  on  the  one  part,  and  com- 
plainant, Mooney,  and  other  shippers,  on  the 
other.  The  agreement  was  made  at  a  con- 
ference between  appellant  and  interested 
shippers,  which  conference  resulted  ^rom  a 
notice  appellant  gave  in  December,  1916,  that 
It  purposed  to  abandon  spur  track  No.  1  and 
take  up  the  rails.  By  the  agreement  appel- 
lant contracted  to  repair  spur  track  No.  1 
and  operate  it  for  two  years,  upon  condition 
that  the  $7.50  switching  charge  be  allowed 
appellant  provided  the  Public  Service  Com- 
mission would  ai)prove  such  charge.  The 
shippers  agreed  not  to  oppose  abandonment 
of  the  spur  after  two  years,  and  that  they 
would  request  the  commission  to  approve  the 
switching  charge.  After  this  agreement  was 
made,  appellant  expended  about  $5,000  in  re- 
pairing the  spur  tracks  and  rendering  serv- 
iceable a  geared  or  Shay  engine,  which,  be- 
cause of  heavy  grades,  it  was  necessary  to 
use  on  the  spurs.  The  evidence  showed  that 
the  switching  charge  of  $7.50  yielded  $2,910 
per  annum.  Other  facts,  appear  in  the  opin- 
ion. 

Appellant  contends,  in  order,  that  (1)  the 
spur  tracks  are  not  subject  to  regulation  by 
the  commission;  (2)  the  questions  whether 
(a)  appellant  is  charging  more  than  a  lawful 
rate,  and  (b)  whether  it  can  be  compelled  to 
operate  the  spurs,  are  purely  judicial,  and 
the  commission  has  no  jurisdiction  to  decide 
them ;  (3)  the  operation  of  the  spurs  was  an 
ultra  vires  activity,  which  the  state  might 
prevent,  but  which  it  could  not  compel  appel- 
lant to  continue;  (4)  the  commission's  power 
to  regulate  is  a  power  to  regulate  reasonably, 
and  not  to  destroy ;  and  (5)  complainant,  by 
his  agreement,  was  estopped  to  question  the 
validity  of  the  switching  charge. 

I.  The  question  whether  appellant  could  be 
compelled  to  continue  the  operation  of  the 
spur  tracks  is  directly  presented  and  decided 
in  State  ex  rel.  Public  Service  Commission  v. 
Missouri  Southern  Railroad  Co.,  214  S.  W. 
381,  a  companion  case.  Whether  that  ques- 
tion is  presented  by  this  record  need  not, 
therefore,  be  decided. 

[1  ]  II.  It  Is  contended  the  question  wheth- 
er the  rate  charged  was  excessive  is  a  judi- 
cial question,  and  one,  therefore,  which  the 
commission  has  no  power  to  decide.  The 
statute  (section  47,  Laws  1913,  p.  583)  ex- 
pressly gives  the  commission  authority  to  fix 
rates,  and  this  court  has  held  valid  that  dele- 
gation of  administrative  power.  State  ex  rel. 
V.  Public  Service  Commission,  259  Mo.  loc. 
cit.  728,  168  S.  W.  1156.  It  is  true  the  Public 
Service  Commission  is  not  a  court  (City  of 
Macon  V.  Commission,  266  Mo.  loc.  cit.  490, 
181  S.  W.  396;  Rhodes-Buford  L.,  H.  &  P. 
Co.  V.  Union  Elec.  L.  &  P.  Co.,  2  P.  S.  C.  Rep. 
123) ;  nevertheless  though  It  cannot  exercise 
judicial  functions,  it  must  take  cognizance  of 
existing  facts  and  the  law.    The  act  estab- 


lishing it  expressly  requires  it  to  do  so.    Sec- 
tion  47,    supra.     It   is   an    "adn)inistrative 
arm"  of  the  Legislature.    Neither  it  nor  the 
Legislature  can  ignore  the  Constitution,  nor 
can  the  commission  proceed  otherwise  than 
in   accordance   with   valid   statutory    provi- 
sions.    In  determining  whether  a  proposed 
rate  or  change  of  rate  Ls  reasonable — ^L  e., 
whether  it  is  the  lawfully  applicable  rate  for 
the  future — the  commission  does  so  in  view 
of  existing  facts  and  controlling  law.    To  do 
this  it  is  necessary  for  it  to  ascertain  what 
that  law  is,  and  in  performing  Its  legitimate 
function — ^l.  e.,  putting  into  effect  in  respect 
to  a  particular  utility  the  previously  declared 
will  of  the  Legislature  (Michigan  Central  R. 
R.  V.  Michigan  R.  R.  Com.,  160  Mich.  355, 125 
N.  W.  549) — it  must  ascertain  the  existing 
facts,  since  these,  tinder  the  law,  determine 
the  applicable  rate.     Such  inquiries  by  the 
commission  are  not  jndiciaL    Prentis  v.  At- 
lantic Coast  Line,  211  U.  S.  210,  29  Sup.  Ct 
67,  53  L.  Ed.  150;  State  ex  reL  v.  Harty, 
213  S.  W.  443,  decided  June  14.  1919.     The 
fixing  of  rates  for  future  business  is  legisla- 
tive in  character.    The  commission's  inquiry 
resulted,  not  in  a  judgment  respecting  exist- 
ing or  past  rates  or  rightE^  but  li  an  ordeA 
respecting  rates  to  be  charged  In  the  future. 
That  final  act  was  the  test  of  the  character 
of  the  inquiry  before  the  commission  (Louis- 
ville &  N.  R.  Co.  V.  Garrett,  231  U.  S.  298.  34 
Sup.  Ct  48,  58  L.  Ed.  229),  and  was  not  judi- 
cial.    The  point  is  ruled  against  appellant 
[2]  III.  It  is  insisted  the  spur  or  trams 
are  "not  railroads  within  the  meaning  of  the 
Public   Service   Commission   Act,"   and   not 
subject   to    regulation    by>  the   commission. 
The  commissfon  found,  on  the  evidence,  that 
the  spurs  were  parts  of  appellant's  railroad. 
They  were  being  operated  by  appellant    Ap- 
pellant had  filed  "tariffs  naming  rates  for  the 
movement  of  all  freight  over  the  spur  tracks 
In  carloads,  except  live  stock  and  perishable 
freight"     Appellant's   contentions   are   that 

(1)  the  spurs  are  not  included  in  the  charter; 

(2)  only  the  track  material  is  owned  by  ap- 
pellant; (3)  appellant  has  never  operated 
them  as  a  part  of  its  railroad. 

That  appellant  was  operating  these  spurs 
is  proved  beyond  doubt  That  It  operated 
them  by  means  of  an  engine  different  from 
those  on  the  main  line  is  of  no  consequence 
on  this  question.  The  fact  that  it  operated 
them  under  rates  filed  with  the  commission 
Is  sufilclent  to  warrant  the  finding  that  It 
was  using  them  in  the  public  service,  and 
this  subjects  them  to  regulation.  Laws  1913, 
p.  557  et  seq.,  sections  2,  26,  27.  28,  29,  31,  35, 
43,  47,  48.  As  long  as  a  carrier  operates  a 
line  or  spur,  It  must  do  so  subject  to  the  reg- 
ulatory power  of  the  commission.  The  char- 
ter is  not  in  the  record.  Waiving  that  the 
question  whether  a  carrier  must  submit  to 
regulation  is  settled  rather  by  "what  it  does, 
not  what  its  charter  says."    Terminal  Taxi 
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Co.  V.  DIst.,  241  U.  S.  262,  36  Sup.  Ct.  583,  60 
Lu  Ed.  884.  Ann.  Cas.  1916p.  765.    The  com- 
mission's supervision  is  not  limited  to  lines 
constructed  by  a  railroad  company,  nor  to 
tbose  owned  by  it;   it  is  expressly  extended 
<8ection  43,  Laws  1913,  p.  580,  and  otber  sec- 
tions, supra.)  to  *'lines  and  property  owned, 
leased,  controlled  o.r  operated"  by  such  com- 
pany.   In  the  circumstances  it  was  of  no  im- 
porta  nee,  so  far  as  rate  regulation  is  con- 
cerned, who  owned  the  fee  or  held  the  lease 
of   tlxe  land  over  which  the  spurs  extended. 
Appellant  was  conclusively  shown  to  be  oper- 
ating the  spurs  in  the  public  service  under 
rates  on  file,  and  was  amenable  to  all  lawful 
regulatory    orders    the    commission    might 
make  respecting  rates  on  such  spurs.    It  is  in 
no  position,  as  a  reason  for  escaping  regula- 
tion, to  deny  its  right  to  operate  a  line  which 
it  is   in  fact  operating  in  the  public  service 
under  regularly  published  tariffs.    The  Pub- 
lic Service  Commission  Act  (section  26,  Laws 
1913,  p.  570)  in  express  terms  is  made  to  ap- 
ply    to    any    common    carrier    transporting 
freight  or  passengers  within  this  state,  and 
in  terms  requires  such  carriers  to  file  tariffs 
Including  every  *'ronte  leased,  controlled  or 
operated  by  it."    Section  20.    The  decision  in 
Palm  V.  Railroad  (Super.  Ct)  17  N.  Y.  Suf>p. 
471,   involved  a  different  question.    Certain 
things,  not  done,  were  necessary  In  that  case 
to   make  the  spur  there  involved  one  con- 
structed under  the  Incorporatins-act,  and  the 
fare  limitation  of  the  act  applied  to  ro^ds 
constructed  under  the  act.   The  act  applicable 
in  that  case  was  penal  in  character,  and  sub- 
ject to  strict  construction.    That  case  is  not 
in  point  on  the  question  before  us. 

[3]  fV.  The   commission    found    that    the 
rate  being  charged  by  appellant  was  violative 
of  section  12,  art.  12,  of  the  state  Constitu- 
tion, and  section  3173,  R.  S.  1900,  as  construed 
in  McGrew  v.  R.  R.,  230  Mo.  601,  182  S.  W. 
1076;    Id.,  177  Mo.  533,  76  S.  W.  905;    Id., 
258  Mo.  23,  166  S.  W.  1033;    Id.,  178  S.  W. 
1179,  atfirmed  244  U.  S.  101.  37  Sup.  Ct.  618, 
61  Lf.  Ed.  1075.    This  is  the  short  haul  clause 
or  rule.    There  Is  no  doubt  the  rate  was  vio- 
lative thereof.     It  is  argued  there  was  no 
proof  the  charge  complained  of  was  unrea- 
sonable,   and    therefore    no    basis    for    the 
order   abrogating    It      We    think    that    the 
people,   in   adopting  section   12,  art  12,  of 
the    Constitution,    conclusively    determined 
the   unreasonableness   of   any    rate  out   of 
harmony    with    its    provisions.      If    a    rate 
violative  of  it  can  be  held  valid,   because 
a  court  or  commission  may  conclude  it  was 
a  reasonable  rate,  as  the  term  ordinarily  is 
used,  then  the  constitutional  provision  is  of 
no  force  of  itself.    In  our  opinion  a  rate  un- 
lawful because  of  conflict  with  a  valid  con- 
stitutional provision  is  unreasonable. 

[4]  v.  It  is  said  complainant  is  estopped 
by  agreement  and  appellant's  expenditures 


made  thereafter.  No  cases  are  cited,  and 
the  point  is  not  argued.  Appellant  cannot 
rely  upon  estoppel  under  a  contract  void  be- 
cause of  direct  conflict  with  an  express  con- 
stituUonal  prohibition,  10  B.  C.  L.  §  12,  p^ 
801;  Southern  Ry.  v.  Prescott,  240  U.  S.  loc. 
cit  638,  36  Sup.  Ct  460,  60  L.  Ed.  836;  Melo- 
dy V.  Great  Northern  Ry.  Co.,  25  S.  D.  606, 
127  N.  W.  543,  30  L.  R.  A.  (N.  S.)  56S.  Ann. 
Cas.  1912C,  727;  Shorman  v.  Eakin,  47  Ark. 
351,  1  S.  W.  559;  Railroad  Co.  v.  Mottley, 
219  U.  S.  loc.  dt  479,  31  Sup.  Ct  265,  55  L. 
Ed.  297,  34  L.  R.  A.  (N.  S.)  671. 
The  Judgment  is  athrmed. 

BOND,  J.,  concurs  in  paragraph  IV  and 
result 

GRAVES,  J.  (concurring).  Our  learned 
Brother  says  that  the  Public  Service  Commis- 
sion based  its  finding  upon  the  fact  that  the 
rate  charged  violated  section  12  of  article  12 
of  the  state  Constitution,  as  said  provision 
of  the  Constitution  has  been  construed  by  this 
court  in  the  several  McGrew  Cases.  As  a 
judge  I  have  never  sat  in  any  of  the  McGrew 
Cases.  I  was  at  one  time  of  counsel  in  the 
second  of  those  cases,  although  on  this  bench 
when  it  came  here.  For  that  reason  I  have 
never  participated  in  any  of  those  cases.  As 
a  lawyer  I  was  never  able  to  bring  my  mind 
to  the  court's  logic  or  law  in  those  cases. 
Nor  do  I  agree  to  them  now.  However,  the 
last  of  the  line  of  McGrew  Cases  decided 
here  was  taken  to  the  United  States  Su- 
preme Court  and  thai  court  has  placed  its 
stamp  of  approval  on  the  judgment  of  my 
Brothers,  and  I  feel  constrained  now  to  yield 
to  the  construction  given  in  those  cases. 

I  am  not  convinced  of  the  logic  of  those 
cases,  but  the  rule  is  now  settled  by  the  high- 
est arbiter,  and  I  yield.  With  this  explana- 
tion, I  concur  in  the  opinion. 


STATE  ex  rel.  PUBLIC  SERVICE  COMMIS- 
SION v.  MISSOURI  SOUTHERN  R.  CO. 
(No.  20734.) 

(Supreme  Court  of  Missouri,   Division  No.  1. 
July  9,  1919.) 

1.  Mandamus  <9=»131— Public  Duties— Raii/- 

BOAD. 

Mandamus  will  lie  to  compel  a  railroad  to 
perform  a  definite  public  duty. 

2.  Railroads  <8=>225— Spur  Tbackst- Aban- 
donment OF  Opebation. 

Under  Public  Service  Commission  Act  ot 
1913,  a  railroad  cannot  abandon  operation  oi 
industrial  spur  tracks  without  first  applying  to 
the  Public  Service  Commission. 

3.  Public  Sebvice  Commissions  «»>2 — IReq- 

ULATION. 

Public  Service  Commission  Act  of  101?  ^^Jjr 
vides  a  complete  system  for  the  regulation  oi 
public  service  corporations. 


^S»P( 
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4.  Railboads  «=s>225--Opebation  of  Spub 
Tbacks. 

Public  Service  Commission's  order  requir- 
ing a  railroad  to  operate  spur  tracks,  which 
the  railroad  seeks  to  abandon,  is  not  necessari- 
ly inyaUd  because  it  will  result  in  some  financial 
loss  to  the  railroad. 

5.  Mandamus  «=s>  167— Operation  of  Rail- 
road Spub  Tback— Issites. 

In  mandamus  proceedings  to  compel  a  rail- 
road to  operate  spur  tracks,  the  question  wheth- 
er the  rates  prescribed  for  such  operation  by 
the  Public  Service  Ck)mmisslon  are  confiscatory 
is  not  presented  for  dedsion,  but  may  be  more 
properly  determined  on  application  to  the  com- 
mission for  leave  to  abandon  the  spurs. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; E.  M.  Dearing,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
the  Public  Service  Commission,  against  the 
Missouri  Southern  Railroad  Company.  Judg- 
ment for  relator,  and  defendant  appeals.  Af- 
firmed. 

J.  B.  Daniel,  of  Piedmont,  for  appellant 
A.  Z.  Patterson,  Gen.  Counsel,  and  J.  D. 
Lrlndsay,   Asst.   Counsel,   both  of   Jefferson 
City,  for  Public  Service  Conunission. 

BLAIR,  P.  J.  Upon  entry  of  the  order  con- 
sidered in  Missouri  Southern  Railroad  v. 
Public  Service  Commission,  214  S.  W.  379,  a 
companion  case,  appellant  attempted  to  aban- 
don the  operation  of  the  spur  tracks  to  which 
the  commission's  order  applied.  Complaint 
was  made,  and  the  commission  ordered  its 
counsel  to  institute  Euch  legal  proceedings  as 
might  be  effective  to  compel  a  continuance 
of  the  carriage  of  freight  over  the  spurs. 
Counsel  thereupon  instituted  this  proceeding 
by  mandamus,  and  upon  the  filing  of  the  re- 
turn relator  filed  its  motion  for  judgment, 
which  was  sustained,  and  a  peremptory  writ 
awarded.   This  appeal  followed. 

The  return  makes  numerous  formal  admis- 
sions, and  then  admits  appellant's  ownership 
and  operation  of  its  main  line,  and  "that  for 
several  years  prior  to  July  23,  1917,  respond- 
ent (appellant  here)  maintained  and  oper- 
ated two  lateral  spur  tracks,  known,  respec- 
tively, as  industrial  spur  tracks  Nos.  1  and 
2,  giving  their  lengths,  "on  which  spur  tracks 
respondent  has,  up  to  July  23,  1917,  supplied 
cars  to  shippers  at  various  points  along  said 
Industrial  spur  tracks  for  the  shipment  of 
lumber,  ties,  and  other  commodities  In  car- 
load lots,  other  than  live  stock  and  perish- 
able freight,  and  that  respondent  offered  said 
service,  so  long  as  furnished,  as  aforesaid, 
to  the  public  generally,  on  equal  terms";  ad- 
mits that  in  May,  1916,  it  filed  with  the  com- 
mission tariffs  applying  to  the  spur  tracks, 
and  that  "these  tariffs  provide  that  all  car- 
load traffic,  except  live  stock  and  perishable 
freight,  will  be  switched  between  main  line 


stations  and  loading  yards  <m  such  spur 
tracks  at  a  charge  of  $7.50  per  car" ;  admits 
that  on  July  23, 1917,  It  abandoned  all  freight 
service  on  the  spur  tracks.  The  return  then 
avers  that  the  spurs  were  constructed  in  1900 
by  an  Incorporated  sawmill  company,  owning 
timber  near  the  spurs  and  operating  saw  and 
planing  mills  at  Leeper,  and  were  com^tmct- 
ed  to  transport  that  company's  timber  to  ap- 
pellant's railroad;  that  the  sawnalU  company 
had  no  railroad  charter,  but  transported  tim- 
ber over  the  spurs  until  It  completed  Its  work, 
and  then  sold  the  "rails,  ties,  switches,  track 
fastenings,  and  bolts  in  said"  spur  tracks  to 
appellant;  that  thereafter  appellant  agreed 
with  certain  owners  of  timber  in  the  vicinity 
of  the  spurs  "to  place  cars  for  shipment,  in 
carload  lots,  of  freight  other  than  live  stock 
and  perishable  freight,  and  to  move  the  sanae 
when  loaded  to  its  railroad  for  $5  per  car; 
that  thereafter,  for  the  accommodation  of 
all  persons  who  might  desire  such  service,  re- 
spondent (appellant  here)  published  tariffs 
showing  that  while  It  operated  said  indus- 
trial spur  tracks  it  would  extend  the  con- 
tract aforesaid  to  all  persons  so  desiring  such 
service";  that  thereafter  the  spur  tracks,  as 
tonnage  failed  near  their  extremities,  were 
in  part  abandoned  and  taken  up,  and  they 
were  gradually  reduced  to  their  present 
length;  that  in  1914  appellant  concluded  the 
exhaustion  of  timber  had  progressed  so  tar 
that  further  operation  of  the  spurs  would  be 
abandoned,  whereupon  certain  persons  agreed 
with  appellant  that,  If  It  would  repair  the 
spurs  for  their  then  length  and  operate  them 
for  two  years,  these  persons  would  furnish 
their  timber  for  transportation  over  the  spurs 
and  pay  appellant  $7.50  per  car  transported ; 
that  appellant  accepted  the  contract  "on  the 
condition  that  the  same  was  approved  by  re- 
lator," and  thereafter  appellant  "filed  with 
relator  said  contract  and  prayed  the  approval 
of  relator  thereof;  that  respondent  [appel- 
lant] was  advised  by  relator  that  tariffs  in 
conformity  therewith  would  be  filed  by  rela- 
tor, when  offered,  •  ♦  ♦  if  not  objected 
to";  that  appellant  repaired  the  spurs  at 
great  expense  and  filed  tariffs,  as  alleged  In 
the  application  for  the  writ;  that  thereafter 
J.  M.  Mooney,  a  party  to  the  contract  above 
mentioned,  filed  with  relator  a  complaint 
praying  that  appellant  be  required  to  "oper- 
ate said  industrial  spur  tracks  as  a  part  of 
Its  main  line,"  and  be  prohibited  from  col- 
lecting charges  therefor  in  excess  of  those  ap- 
plicable to  "any  other  part  of  the  railroad"; 
that  a  hearing  on  this  complaint  was  had, 
and  the  commission  found  appellant  had  ex- 
pended $5,049.30  for  repairs  of  the  spurs; 
that  for  one  year  of  operation  on  the  spurs 
appellant  had  collected  (switching  charge) 
$2,910;  that  the  spurs  contain  5  and  8  per 
cent,  grades;  that  relator  refused  to  pass 
upon  the  question  whether  appellant  had  a 
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right  to  abandon  the  spurs,  and  found  that 
the  relation  of  common  carrier  existed  be- 
tween appellant  and  the  public  with  respect 
to  the  spurs,  and  held  that  **as  long  as  that 
relation  exists"  appellant  will  he  ''required 
to  treat  the  industrial  spurs  the  same  as 
other  parts  of  its  line  in  the  application  of 
freight  charges  upon  carload  traffic  other 
than  live  stock  and  perishable  freight,  and 
will  be  prohibited  from  charging  the  switch- 
ing charges  for  the  movement  of  freight  on 
said  spur";  that  this  order  took  effect  upon 
July  23,  1917,  and  on  that  date  appellant 
''elected  to  abandon  the  operation  of  said  in* 
dustrial  spur  tracks  rather  than  suffer  re- 
lator to  confiscate  its  property  by  the  order 
aforesaid,  and  did  abandon  and  refuse  to 
operate  the  spurs." 

It  is  then  averred  that  in  November,  1915, 
relator  made  an  order  prescrioing  rates  for 
appellant's  railroad  und  that  an  appeal  from 
that  order  is  pending;  that  under  the  rates 
in  force  appellant  was  not  receiving  adequate 
compensation;  that  the  order  of  July  23, 1917, 
denying  the  right  to  enforce  the  17.50  switch- 
ing  charge,  further  reduced  appellant's  rev- 
enue $2,000  per  year,  "and  the  commission  in 
that  case  refused  to  grant  to  it  higher  rates 
or  any  other  revenue  from  any  other  source, 
and  the  continued  operation  of  industrial 
tracks  1  and  2  under  said  order  would  *con- 
stitute  a  confiscation  of  respondent's  proper- 
ty to  the  extent  of  $2,000  per  year.  Where- 
fore it  says  the  Public  Service  Commission 
is  estopped  to  complain  that  It  ceased  the 
operation  of  said  trams,  and  the  respondent 
[appellant]  on  that  account  had  a  right  to 
abandon  the  operation  of  said  industrial 
tracks";  that  in  its  answer  to  Mooney's  com- 
plaint, appellant  pleaded  "that  any  reduc- 
tion of  Its  revenue,  not  compensated  in  some 
way  by  an  increase  elsewhere,  would  operate 
as  a  confiscation  of  the  property"  of  appel- 
lant, In  violation  of  section  1  of  the  Four- 
teenth Amendment  to  the  federal  Constitu- 
tion and  of  section  30  of  article  2  of  the  state 
Constitution,  and  appellant  "now  pleads, 
the  provision  .aforesaid"  of  the  Constitu- 
tions" in  bar  of  the  right  of  relator  to  the 
writ  of  mandamus  prayed  for  in  this  action. 
The  return  then  avers  relator's  authority  to 
require  appellant  to  operate  the  spurs  is 
given  solely  by  section  116  of  the  act  of  1913 
(Laws  1913,  p.  645)  which  requires  a  hear- 
ing, and  no  hearing  has  been  had;  that  if 
section  64  of  the  same  act  authorizes  this 
proceeding,  which  relator  denies,  still  the 
writ  should  be  denied  because  the  spurs  were 
built  without  a  grant  from  the  state,  th^ 
operation  thereof  was  voluntary,  and  ap- 
pellant had  the  right  to  abandon  them  for 
good  reason  or  no  reason;  that  appellant 
never  had  charter  authority  to  build  or  ac- 
quire the  spurs,  "and  that  while  its  actions 
in  acquiring  and  operating  said  Industrial 
spur  tracks  may  have  been  and  were  unlaw* 


ful  and  without  authority,  and  the  state  may 
compel"  appellant  to  cease  such  ultra  vire» 
operation,  it  and  relator  are  without  author* 
ity  to  compel  a  continuance  of  such  activi- 
ties. 

The  contentions  in  the  brief  are  that  (1> 
the  spurs  are  neither  railroads  nor  parts  of 
appellant's  railroad  within  the  meaning  of 
the  law;  (2)  neither  the  Public  Service  Com- 
mission nor  the  courts  have  power  to  compel 
appellant  "to  furnish  transportation  not  in- 
cluded in  the  exercise  of  its  franchise";  (3> 
"mandamus  is  a  discretionary  writ,  •  ♦  • 
and  the  granting  of  this  writ  in  this  case 
was  a  gross  abuse  of  the  discretion  of  the 
court;  and  (4)  the  judgment  rendered  confix 
cates  appellant's  pn^ierty  and  thereby  vio- 
lates both  the  state  and  federal  Constltu- 
tion& 

I.  The  question  whether  the  spur  tracks 
fall  within  the  regulatory  power  of  the  com- 
mission is  decided  in  Missouri  Southern  Rail- 
road Co.  V.  Public  Service  Commission,  a 
companion  case. 

[1  ]  II.  "It  is  setUed  that  a  raUroad  com- 
pany in  possession  of  its  road  may  be  com- 
pelled by  mandamus  to  opertte  its  road  in 
accordance  with  the  positive  requirements  of 
its  charter."  Elliott  on  Railroads  (2d  Ed.) 

1  458.  It  is  also  the  law  that  mandamus  i» 
the  proper  remedy  to  compel  a  railroad  to 
perform  a  definite  duty  to  the  public.  North- 
em  Pacific  R.  R.  Co.  v.  Territory,  142  U.  S. 
492,  12  Sup.  Ct.  288,  35  L.  Ed.  1002;  Railroad 
Co.  V.  Hall,  91  U.  S:  343,  23  L.  Ed.  428. 

{2,  3]  Let  it  be  conceded  that  under  the 
general  law  in  force  prior  to  the  adoption  of 
the  Public  Service  Commission  Act  in  1913 
the  facts  In  this  case  would  not  have  war- 
ranted the  writ  Issued  by  the  trial  court,  and 
that  under  the  then  law  the  rule  in  People 
V.  Railroad  (C.  C.)  42  Fed.  638,  cited  by  ap- 
pellant, would  have  applied.  This  case  pre- 
sents a  different  question;  i.  e.,  can  a  railroad, 
since  the  passage  of  that  act,  engaged  in  op- 
erating a  spur  or  branch  line,  determine  for 
Itself  the  question  of  its  right  to  abandon 
such  line,  and  act  upon  such  determination, 
or  must  it  apply  to  the  Public  Service  Com- 
mission for  leave?  If  it  must  so  apply,  can 
it  be  required  to  continue  operating  such  line 
until  the  commission  has  acted  and  its  order 
has  become  final? 

Section  64  of  the  act  of  1913  (Laws  1913,  p. 
600)  makes  it  the  duty  of  the  commission, 
whenever  a  carrier  is  doing  or  about  to  do 
anything  in  violation  of  law  or  an  order  of 
the  commission,  or  is  omitting  or  about  to 
omit  to  do  anything  Y-equired  by  law  or  order 
of  the  commission,  to  direct  its  counsel  to 
proceed  in  the  courts  by  injunction  or  manda- 
mus to  correct  or  prevent  the  evil.    Section 

2  (Laws  1913,  pp.  557,  558)  defines  a  railroad 
as  every  railroad  (except  street  railroads) 
"by  whatsoever  power  operated  for  public 
use  in  the  conveyance  of  persons  or  property 
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for  compensation,  with  all  bridges,  ferries, 
tunnels,  equipment,  switches,  spurs,  tracks, 
stations,  real  estate  and  terminal  facilities 
of  every  kind  used,  operated^  controlled  or 
o.wned  by  or  in  connection  ioith  any  such  rail- 
road." (Italics  ours.)  The  term  "rate"  Is  de- 
llned  as  including,  among  other  things, 
"switching  charge."  Iaws  1913,  p.  560.  The 
Jurisdiction  of  the  commission  extends  to  all 
**rallroads"  within  the  state  and  "to  the  per- 
son or  corporation  owning,  leasing,  operating 
or  controlling"  them.  Laws  1913,  p.  565,  §  16. 
The  term  "service"  is  "used  in  its  broadest 
and    most    inclusive    sense    and     Includes 

•  ♦  ♦  the  plant,  equipment,  apparatus, 
appliances,  property  and  facilities  employed 

♦  ♦  ♦  in  performing  any  service.  •  ♦  ♦ »» 
Laws  1913,  p.  560.  The  commission  is  ex- 
pressly vested  with  "the  powers  and  duties 
In  this  act  specified,  and  also  all  powers  nec- 
essary or  proper  to  enable  it  to  carry  out 
fully  and  effectually  all  the  purposes  of  this 
act."  Section  3,  p.  561.  Section  26  provides 
that  article  2  of  the  act  shall  apply  to  the 
transportation  of  passengers  and  property 
within  this  state  and  to  any  common  carrier 
performing  sucll  service.  Section  27  provides 
that  every  carrier  transporting  persons  or 
freight  "shall  furnish,  with  respect  thereto, 
such  service  and  facilities  as  shall  be  safe 
and  adequate  and  in  all  respects  just  and 
reasonable,  and  prohibits  excessive  charges 
therefor."  Section  29  requires  the  carrier  to 
file  with  the  commission  full  schedule  of  all 
rates,  and  gives  the  commission  supervisory 
powers  over  the  form,  posting  and  filing  of 
tariffs.  Section  31  provides  that  no  change 
shall  be  made  in  any  "rate,  fare  or  charge, 
or  Joint  rate,  fare  or  charge"  on  file,  except 
upon  notice,  unless  otherwise  ordered  by  ^  the 
commission.  Under  section  35  no  carrier  is 
permitted  to  transport  persons  or  property 
until  it  has  filed  and  published  tariffs,  nor 
can  it  charge  any  rate  other  than  those  filed 
and  published.     Section  43  provides  that — 

'*The  commission  shall  have  general  supervi- 
sion of  all  ♦  •  •  railroads,  ♦  •  ♦  and 
shall  have  power  to  and  shall  examine  the 
same  and  keep  informed  as  to  their  general 
condition,  their  capitalization,  their  franchises 
and  the  manner  in  which  their  lines  and  prop- 
erty, owned,  leased,  controlled  or  operated  are 
managed,  conducted  and  operated,  not  only 
with  respect  to  the  adequacy,  security  and  ac- 
commodation afforded  by  their  service,  but  also 
with  respect  to  their  compliance  with  all  the 
provisions  of  law,  orders  and  decisions  of  the 
commission  and  charter  requirements." 

Sections  44  and  46  empower  the  commis- 
sion to  require  annual  reports  of  detailed  in- 
formation  concerning  the  carrier's  affairs  and 
to  investigate  accidents.  Section  46  provides 
that  the  commission  may  investigate  any  act 
or  omission  of  carriers,  and  shall  investigate 
any  act  or  omission  violative  of  law  or  an 
order  of  the  commission.  These  things  the 
commission  may  do  of  Its  own  motion  or  on 
the  complaint  of  an  aggrieved  person.    Sec- 


tion 47  authorizes  tho  commission  to  regulate 
fares  and  the  "regulations  or  practices"  of 
carriers,  and  "determine  the  Just,  reasonable, 
safe,  adequate  and  proper  regulations,  prac- 
tices, equipment,  appliances,  and  services 
thereafter  to  be  in  force,  to  be  observed  and 
to  be  used  in  such  transportation  of  persons 
and  property,  and  so  fix  and  prescribe  the 
same;  ♦  •  ♦  and  thereafter  it  shall  be 
the  duty  of*  the  carrier  to  observe  these 
orders.  The  commission  is  empowered  to  re- 
quire carriers  to  form  a  continuous  line 
where  feasible  and  establish  Joint  rates  and 
fares,  and  to  operate  through  cars  over  con- 
nected lines.  Section  48  provides  that  any 
new  rate  or  practice  affecting  rates  may  be 
stayed  by  the  commission.  Under  section  49 
the  commission  may  order  repairs,  improve- 
ments, changes  and  additions.  Further  (sec- 
tion 51)  the  commission  may  require  addi- 
tional trains  or  equipment  Railroads  (sec- 
tion 53)  cannot  be  constructed  or  extended 
without  a  certificate  from  the  commission. 
Supervision  over  the  Issuance  and  •  sale  of 
stocks  and  sale  or  transfer  of  franchises  and 
reorganization  is  given  the  commission.  All 
the  powers  of  the  commission  (section  106) 
are  enforceable  In  the  courts  by  proper  ac- 
tion brought  by  the  counsel  of  the  commis- 
sion. 

In  State  ex  rel.  v.  Postal  Telegraph-Cable 
Co.,  96  Kan.  298,  150  Pac.  544,  the  Supreme 
(^urt  of  Kansas  had  before  It  a  case  Involv- 
ing the  principle  determinative  of  this  case. 
That  was  a  proceeding  by  mandamus  to  com- 
pel respondent  to  re-establish  its  telegraph 
office  at  Syracuse,  abandoned  because  It 
proved  unprofitable.  Under  a  Public  Utilities 
Commission  Act  substantially  like  our  act, 
so  far  as  concerns  relevant  provisions,  the 
Kansas  Supreme  Court  held  the  company 
could  not  abandon  the  Syracuse  office  with- 
out applying  to  the  Public  Utilities  Commis- 
sion for  authority  to  do  so. 

In  this  state,  as  in  that,  the  act  provides 
a  complete  system  for  the  regulation  and  con- 
trol of  public  service  corporations.  State 
ex  inf.  v.  Gas  Co..  254  Mo.  loc.  dt.  534,  163 
S.  W.  854.  The  act  adds  to  the  powers  ex- 
pressly given  to  the  commission  all  others 
necessary  to  the  full  and  effectual  exercise  of 
those  powers.  All  rates,  fares,  facilities, 
service,  and  equipment,  and  changes  there- 
in, fall  within  the  authority  of  the  commis- 
sion. Adequate  service  and  facilities*  are 
expressly  required  to  be  furnished.  Ques- 
tions relative  to  these  things  are  to  be  de- 
termined by  the  commission.  Appellant  was 
operating  spur  tracks,  which  are  Included  in 
terms  In  the  act.  Can  appellant  abandon  this 
service  without  applying  to  the  commission 
for  leave  to  do  soV  If  so,  any  carrier  can 
abandon  any  service  without  such  leave,  ana, 
doubtless,  change  fares  and  take  off  equip- 
ment, whenever  It  comes  to  the  conclusion 
that  the  facts  Justify  such  action,  if  this 
course  be  lawful,  the  commission  will  become 
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little  more  than  a  flgurebead  so  far  as  car- 
riers are  concerned,  and  its  powers  can  be 
ignored  or  invoked  as  the  carrier  may  desire. 
In  this  case  the  carrier  was  operating  In  sub- 
mission to  the  commission  and  under  rates 
on  file.  A  rate  was  changed.  Instead  of  ap- 
plying to  the  commission  for  an  increase  else- 
where, or  for  leave  to  abandon  the  service, 
the  carrier  said,  in  effect,  that  it  would  not 
submit  to  the  change,  but  would  take  up 
the  track.  It  may  be  it  is  entitled  to  an 
order  permitting  it  to  do  so.  It  should  have 
applied  to  the  commission  for  the  leave.  Un- 
less the  power  of  the  commission  to  pass  on 
this  question  is  conceded,  then  it  is  apparent 
the  exercise  of  some  of  its  express  powers  is 
conditioned  upon  the  consent  of  the  carrier. 
The  express  power  of  the  commission  over 
facilities,  equipment,  and  construction,  and 
changes  therein,  and  over  the  operation  of 
trains  (sections  49,  41,  Laws  1913,  pp.  588, 
590),  is  of  no  avail,  if  appellant's  contention 
is  sound.  As  was  said  by  the  Kansas  Su- 
preme Court: 

'*If  these  utility  corporations  may  abandon 
this  particular  service  without  the  consent  of 
the  commission,  may  they  not  take  off  their 
passenger  trains,  take  up  and  abandon  unprof- 
itable branch  lines,  change  the  fares  and  rates 
of  transportation  for  passengers  and  freight, 
or  raise  the  charge  for  telegraph  messages  with- 
out the  consent  of  the  commission?  These  ques- 
tions answer  themselves.  To  yield  approval  to 
^he  contention  of  defendants  is  to  concede  that 
the  state's  program  for  the  regulation  and  con- 
trol of  public  service  corporations  is  ineffec- 
tive; that  the  Public  Utilities  Act  has  been 
enacted  in  vain."  State  ex  rel.  v.  Postal  Tel. 
Co.,  supra. 

The  case  is  in  point  on  facts  and  law,  and 
we  think  the  conclusion  drawn  is  sound. 
Appellant  should  have  tauen  before  the  com- 
mission the  question  of  its  right  to  abandon 
the  spurs.  If  the  finding  of  the  commission 
was  unfavorable,  a  review  thereof  could  have 
been  had  in  the  courts  in  the  usual  way. 

[4,  61  III.  There  is  no  valid  constitutional 
objection  to  the  Judgment.  The  general 
ficheme  of  rates  and  compensation  was  not 
involved.  That  an  order  of  a  commission  or 
a  court  concerning  a  particular  facility  may 
result  in  some  financial  loss  does  not  neces- 
sarily bring  it  into  conflict  with  the  Consti- 
tution. Atlantic  Coast  Line  v.  Commission, 
206  U.  S.  1,  27  Sup.  Ct.  585,  51  L.  Ed.  933, 
11  Ann.  Cas.  398.  Further,  this  question  is 
not  in  this  case.  It  might  better  be  present- 
ed in  a  proper  proceeding  for  leave  to  aban- 
don the  spurs. 

Other  questions  raised  are  decided  In  Mis- 
souri Southern  R.  K.  v.  Commission,  a  com- 
panion case. 

The  judgmefit  is  affirmed. 

GRAVES,  J.,  concurs. 

BOND,  J.,  concurs  in  the  result. 


WILLIAMS    V.    ST.    JOSEPH    ARTESIAN 

ICE  &  COLD  STORAGE  CO. 

(No.  19042.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
July  9,  1919.) 

1.  Appeal  and  Errob  «=>361(4)— AmnAvn 
OP  Appeal— Sufficiency. 

An  affidavit  for  appeal  is  not  fatally  defec- 
tive because  it  stated  that  respondent,  instead 
of  appellant,  had  been  aggrieved  by  the  deci- 
sion below,  since  the  mistake  in  naming  the  ag- 
grieved party  will  be  disregarded  as  a  clerical 
error. 

2.  Negligence  ^=»119(6)  —  Contributory 
Negligence— Pleading. 

Contributory  negligence  is  available  as  a 
defense,  although  not  pleaded,  where  plaintifTs 
evidence  clearly  showed  his  contributory  negli- 
gence. 

3.  Master  and  Servant  <@=s>105(2)— Care  Re- 
quired—Usage—Machinery AND  Appli- 
ances. 

The  master  must  exercise  ordinary  or  rea- 
sonable care  in  providing  appliances  and  ma- 
chinery, and  the  test  of  reasonable  safety  in  ma- 
chinery or  methods  is  customary  use  by  those 
engaged  in  like  employment  or  work. 

4.  Master  and  Servant  «S=»2G5 (2)— Person- 
al Injuries— Burden  of  Proof. 

The  employ^  has  the  burden  of  establishing 
employer's  negligence  in  failing  to  provide  rea- 
sonable appliances  and  machinery. 

5.  Master  and  Servant  <©=>25S(12)— Negli- 
gence—Sufficiency  OF  Evidence. 

Evidence  that  plaintiff  employ^  injured  his 
fingers  while  screwing  down  an  oil  cup,  which 
was  attached  to  a  revolving  wheel  without  an 
extension  rod,  that  some  wheels  in  factory  had 
such  extensions,  and  that  such  extensions  had 
been  used  wherever  plalntiflf  had  worked  held 
insufficient  to  establish  negligence. 

6.  Master  and  Servant  <s=>236(6)— Contrib- 
utory Negligence— Precautions  Against 
Dangers— Machinery. 

An  employe  held  guilty  of  contributory  neg- 
ligence as  a  matter  of  law  in  attempting  to 
screw  down  an  oil  cup  on  a  rapidly  revolving 
wheel,  when  it  would  have  taken  but  a  ^few 
minutes  to  stop  the  wheel  or  slow  it  down  to  a 
normal  rate  of  speed. 

Appeal  from  Circuit  Court,  Buchanan 
County ;  Chas.  H.  Mayer,  Judge. 

Action  by  Guy  O.  Williams  against  the 
St.  Joseph  Artesian  Ice  &  Cold  Storage  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

Mytton  &  Parkinson,  of  St  Joseph,  for 
appellant. 

Culver  &  Phillip,  of  St  Joseph,  for  re- 
spondent. 
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GRAVES,  J.  Action  for  personal  in- 
juries grounded  upon  negligence.  After 
amendments  of  the  petition  by  Interlineation 
during  the  progress  of  the  trial,  the  negli- 
gence charged  is  thus  stated: 

"Plaintiflf,  for  a  cause  of  action,  states  that 
at  all  times  herein  mentioned  the  defendant  was 
and  now  is  a  corporation  duly  organized  and 
engaged  in  the  business  of  manufacturing  ice 
and  providing  cold  storage  space  in  the  city  of 
St.  Joseph ;  that  as  a  part  of  its  plant  on  Main 
street  used  for  the  manufacturing  of  ice  in  said 
city  the  defendant  maintained  machinery  con- 
sisting of  a  large  number  of  wheels  and  cog- 
wheels, with  oil  cups  placed  thereon;  that  on 
and  for  a  long  time  prior  to  the  4th  day  of  July, 
1914,  the  defendant  carelessly  and  negligently 
maintained  said  machinery  without  guards  to 
properly  protect  persons  working  upon  and 
about  the  same  and  employes  engaged  in  labor 
in,  upon,  and  about  said  machinery,  and  care- 
lessly and  negligently  maintained  an  oil  cup  at- 
tached to  said  machinery  in  a  dangerous,  de- 
fective, and  improper  manner,  in  that  there  was 
no  extension  or  sufficient  extension  provided  in 
attaching  the  oil  cup  and  the  rod  carrying  it  so 
as  to  cause  it  to  revolve  a  sufficient  distance 
from  the  cogwheels  of  the  machine,  thereby  ren- 
dering said  machinery  dangerous.*' 

Upon  a  trial  of  the  cause  the  court  gave 
a  peremptory  Instruction  to  find  for  the  de- 
fendant, and  plaintiff  took  an  involuntary 
nonsuit.  After  motion  to  set  aside  the  in- 
voluntary nonsuit  and  grant  a  new  trial 
■was  by  the  court  overruled,  the  plaintiff  ap- 
pealed. The  petition  asked  damages  in  the 
sum  of  $10,000.  The  answer  admits  the 
corporate  capacity  of  the  defendant,  and 
then  thus  proceeds: 

"But  denies  each  and  every  other  allegation 
in  said  petition  contained." 

In  other  words,  the  answer  to  all  intents 
and  purposes  is  a  general  denial.  There  is 
no  separate  and  formal  assignment  of  er- 
ror in  the  brief,  but  under  the  head  of 
"Points  and  Authorities*'  we  have  the  follow- 
ing: 

"Under  the  law  and  the  evidence  the  case 
should  have  been  submitted  to  the  jury,  and  the 
coutt  erred  in  giving  defendant's  instruction  in 
the  nature  of  a  demurrer  to  the  evidence." 

From  this  we  have  a  mixed  question  of 
fact  and  law  for  determination.  Defendant 
urges  contributory  negligence  of  plaintiff. 
The  facts  in  detail  had  best  be  left  for  the 
opinion. 

[1]  I.  A  preliminary  question  is  present- 
ed In  the  shape  of  a  motion  to  dismiss  the 
appeal.  The  sufficiency  of  the  affidavit  for 
appeal  is  challenged.  The  affidavit  is  in 
usual  form,  except  that,  where  It  should 
have  said  "affiant  believes  appellant  is 
aggrieved  by  the  judgment  and  decision  of 
the  court  herein,"  the  word  "respondent" 
Is  used  Instead  of  the  word  "appellant,"    In 


other  words,  if  you  substitute  the  word  "re- 
spondent" for  the  word  "appellant"  In  the 
quotation,  supra,  we  have  the  exact  lan- 
guage of  the  closing  clause  of  the  affidavit 
for  appeal  in  this  case.  The  use  of  the 
word  "respondent"  Instead  of  "appellant" 
In  this  affidavit  is  so  clearly  what  the  cases 
denominate  a  "clerical  error"  that  we  need 
not  spend  time  and  space  on  this  motion. 
State  ex  rel.  v.  Broaddus,  210  Mo.  loc.  cit. 
16,  108  S.  W.  544;  Cassldy  v.  St.  Joseph, 
247  Mo.  loc.  cit.  204,  152  S.  W.  306.  The 
motion  which  was  taken  with  the  case  is 
overruled. 

[2]  II.  Whether  it  was  absence  of  negli- 
gence upon  the  part  of  defendant,  or  con- 
tributory negligence  upon  the  part  of  the 
plaintiff,  that  induced  the  action  of  the  trial 
court  we  have  no  means  of  determining. 
The  defendant  urges  that  the  demurrer  was 
properly  sustained  on  both  of  these 
grounds.  There  is  no  plea  of  contribu- 
tory negligence  in  the  answer,  but  this  is 
immaterial,  if  the  evidence  Introduced  by 
and  for  plaintiff  clearly  showed  his  con- 
tributory negligence.  Sissel  v.  Railroad, 
214  Mo.  loc.  cit.  626,  527,  113  S.  W.  1104,  15 
Ann.  Cas.  429. 

So  that  we  have  the  question  in  the 
case,  if  the  evidence  for  the  plalntiflT  is  such 
as  to  show  his  contributory  negligence. 
.  In  the  briefs  here,  the  question  of  a  fail- 
ure to  guard  the  machinery  as  an  act  of 
negligence  is  wholly  abandoned,  so  that  ques- 
tion falls  out  of  the  case.  The  questions 
left  are:  (1)  The  alleged  negligence  of  de- 
fendant in  having  and  maintaining  the  oil 
cup  "In  a  dangerous,  defective,  and  improp- 
er manner,  in  that  there  was  no  extension 
or  sufficient  extension  provided  in  attaching 
the  oil  cup  and  the  rod  carrying  it  so  as 
to  cause  it  to  revolve  a  sufficient  distance 
from  the  cogwheels  of  the  machine";  and 
(2)  the  alleged  negligence  of  the  plaintiff. 
Of  these  in  order  in  succeeding  paragraphs. 

[3-61  III.  Did  plaintiff's  evidence  show 
negligence  upon  the  part  of  the  defendant? 
To  the  trained  mind  the  evidence  given 
by  plaintiff  himself  is  not  as  impressive  as 
it  might  be.  In  passing  upon  the  demurrer 
it  is  not  within  this  court's  province  to  re- 
ject it  as  unworthy  of  belief.  That  Is  a 
question  for  the  Jury.  Our  province  is 
to  say  whether  or  not  the  evidence  (true  or 
false)  is  such  as  would  make  a  ca»e  for  the 
Jury.     Now  for  the  facts  as  disclosujd. 

Plaintiff  was  working  for  defendant  In 
and  around  its  ice  plant  His  position  was 
that  of  a  "roustabout,"  and  his  duties  were 
to  do  such  work  as  he  was  told  to  do.  So 
he  testifies.  He  had  some  (hree  fingers  of 
his  right  hand  Injured  ($10,000  worth)  on 
July  4,  1014,  whilst  oiling  a  pump  belong- 
ing to  defendant.  Defendant  had  some  five 
pumps  by  which  water  from  so  many  wells 
was  pumped  in  another  well,  and  then  the 
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water  thus  accumulated  was  again  pump- 
ed to  Its  Ice  plant  for  use.  PlaintUTs  in- 
jury was  inflicted  by  pump  No.  5  of  the 
five  pumps  above  mentioned. 

PlaintlflP  says  that  on  the  ^ening  before 
the  accident  to  his  hand,  he  was  told  by 
Mr.  Elkins,  the  superintendent  of  defend- 
ant, to  go  down  the  next  morning  and  get 
the  pump  to  running  and  keep  it  running. 
The  language  of  the  witness  in  one  place 
is: 

"Told  me  to  go  down  there  and  get  the  pump 
to  running  and  keep  it  running;  keep  it  well 
oiled  and  running." 


'the  defendant  had  a  regular  pump  man, 
and  this  man  started  pump  No.  5  the  morn- 
ing of  the  accident  PlaintlflP,  according  to 
his  statement  of  it,  was  doing  other  work 
in  the  yard  near  this  pump,  but  was  also 
watching  the  pump  to  carry  out  the  instruc- 
tions from  Elkins.  About  10  o'clock  in  the 
morning  he  undertook  to  screw  down  the 
oil  cup  so  as  to  force  the  oil  down  upon 
the  bearing,  and  his  fingers  were  caught 
between  the  oil  cup  and  the  rim  of  the 
adjoining  cogwheel  The  situation  can  best 
be  stated  by  exhibits  marked  "A"  and  "D" 
in  the  record. 
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Counsel  for  plaintiff  has  thus  well  de- 
scribed the  pnmp: 

"The  pumps  were  upright  structures,  as 
shown  by  the  photographs  introduced  in  evi- 
dence and  a  part  of  this  record,  there  being  a 
large  cogwheel  on  each  side  of  a  drivewheel, 
which  was  run  by  a  belt.  To  a  spoke  of  each 
of  the  large  cogwheels  was  fastened  a  double 
shaft,  or  two  rods,  which  extended  some  four  or 
five  foet  above  the  wheels  and  fastened  onto 
and  drove  the  plunger  of  the  pump.  Between 
the  two  bars  of  the  drive  shaft,  attached  to  the 
spindle  or  crank,  was  a  cup  suitable  for  holding 
and  supplying  hard  oil  to  the  bearings.  As  the 
cogwheel  revolved  the  oil  cup  also  revolved,  and 
at  all  times  remained  in  an  upright  position. 
In  order  to  keep  the  spindle  upon  which  the  oil 
cup  was  attached  at  all  times  oiled,  it  was  nec- 


essary to  give  the  oil  cup  a  few  turns  now  and 
then,  to  force  the  oil  through  to  the  spindle." 

These  pictures  show  the  oil  cup  on  an 
extended  rod,  between  the  two  rods  of  the 
drive  shaft.  With  this  extension  rod  it 
will  be  observed  as  the  cup  comes  to  the 
top  of  the  wheel  it  will  be  much  above  the 
rim  of  the'  wheel.  It  will  also  be  noted 
that  the  extension  rod  Is  bent  outward,  so 
that  the  oil  cup,  when  it  reached  the  top 
of  the  wheel,  would  stand  out  from  the  rira. 
The  plaintiff's  evidence  tended  to  show  at 
the  time  of  the  accident  that  the  oil  cup  on 
the  north  wheel  of  the  pump  had  no  ex- 
tension rod  as  shown  in  the  picture,  but 
that  the  oil  cup  was  fastened  to  the  bear- 
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Ing  between  the  two  rods  of  the  drive 
shaft,  and  Instead  of  being  bent  outward,  It 
was  straight  up,  so  that  when,  the  cup  reach- 
ed the  top  of  the  wheel  it  would  be  within  a 
quarter  to  a  half  inch  of  the  rim.  He  also 
says  that  the  wheel  was  moving  so  fast  that 
he  could  not  see  whether  there  was  an  ex- 
tension to  tlie  cup  or  not.  Other  evidence 
for  him  tends  to  show  that  these  wheels 
make  50  to  60  revolutions  per  minute,  and 
that  the  situation  of  the  oil  cup  was  plain- 
ly visible,  as  was  also  Its  proximity  to  the 
rim  of  the  wheel,  when  there  was  no  ex- 
tension on  the  cup.  Plaintiff  says  that  he 
went  back  after  the  accident  and  found 
that  the  south  wHlel  had  an  extension  on 
the  cup  and  the  north  wheel  (place  of  in- 
jury) did  not  have  such. 

In  the  record  there  is  this  evidence  as  to 
custom  given  by  plaintiff : 

"Q.  Now,  had  you^  worked  over  in  the  other 
main  part  of  the  plant?    A.  Yes,  sir. 

"Q.  Have  you  been  around  there  before  or 
since,  and  are  you  acquainted  with  the  custom- 
ary manner  of  attaching  these  cups  on  this  class 
of  machines  in  operation?    A.  Yes,  sir. 

*'Q.  Tell  the  jury  what  is  the  castomary  meth- 
od of  attaching  these  oil  caps  on  this  class  of 
machinery."  (At  the  request  of  .the  witness  the 
last  question  above  was  read.) 

"Mr.  Parkinson:  I  will  add  to  that,  with  ref- 
erence to  having  an  extension.  A.  All  liiat 
ever  I  seen  had  extension. 

"Q.  Do  you  ^now  what  the  custom  is?  A. 
Always  was  the  custom  every  place  I  worked  to 
have  extensions  on."  • 

There  Is  evidence  tending  to  show  that  on 
the  April,  prior  to  the  accident  in  July,  some 
of  the  pumps  had  extensions  from  the  oU 
cups,  ai^d  plaintiff  says  that  on  the  day  of 
the  accident  there  was  an  extension  to  the 
oil  cup  on  the  south  wheel  of  this  pump, 
but  not  on  the  north  wheel  where  he  was 
injured.  That  on  that  wheel  the  cup  was 
a  long  cup  fastened  to  the  bearing  in  an 
upright  position,  between  the  two  rods  of 
the  drive  shaft.  This  fairly  covers  the 
evidence  as  to  the  alleged  negligence  of 
the  defendant.  The  lnexi)erience  of  plain- 
tiff in  this  kind  of  work  Is  not  pleaded,  nor 
is  the  order  of  the  defendant's  superintend- 
ent alleged  to  be  negligence.  The  question 
is.  Does  this  evidence  show  a  negligently 
constructed  machine?  Or,  perhaps  better 
stated,  does  this  evidence  show  that  defend- 
ant was  negligent  in  maintaining  a  pump 
constructed  as  this  piunp  was  constructed? 
It  should  be  kept  In  mind  that  the  charge 
of  negligence  is  not  that  of  a  defect  in  the 
machinery,  but  that  the  furnishing  to  plain- 
tiff a  pump  constructed  as  this  pump  was 
constructed  was  negligence.  The  pump  was 
in  its  normal  condition  even  if  it  be  said 
that  the  oil  cup  was  situated  as  plaintiff 
claims.  Where  the  master  furnishes  an 
instrumentality  In  its  natural  or  normal  con- 
dition, then  the  question  is,  Was  this  fur- 


nishing of  such  an  Instrumentality,  negli- 
gence? It  may  or  may  not  be  according 
to  the  facts,  when  such  facts  are  measured 
by  the  proper  rules  of  law. 

To  start  with  it  is  the  duty  of  the  master 
to  exercise  ordinary  or  reasonable  care  in 
providing  appliances  and  machinery  to  be 
used  by  the  servant.  The  rule  is  thus  con- 
cisely stated  in  18  R.  0.  L.  loc.  cit.  546,: 

"'Ordinary  care'  or  'reasonable  care'  are  the 
terms  usually  employed  to  describe  the  degree  of 
diligence  to  which  the  employer  is  bound  in  pro- 
viding his  employ^  with  safe  tools,  appliances, 
machinery,  and  working  places." 

In  26  Oyc.  p.  1097,  the  rule  is  thus  stated : 

"It  is  the  positive  duty  of  a  master  to  f  arnish 
his  servant  with  reasonably  safe  instrumentali- 
ties wherewith,  and  places  wherein,  to  do  his 
work,  and  in  the  performance  of  these  obliga- 
tions imposed  by  law  it  is  essential  that  regard 
should  be  had,  not  only  to  the  character  of  the 
work  to  be  performed,  but  also  the  ordinary 
hazards  of  the  employment;  and  the  servant 
may  assume  that  the  master  has  performed  such 
duty.  This  rule  does  not  apply  where  the  serv- 
ant makes  an  improper  or  unusual  use  of  the 
appliances  furnished  him,  or  where  the  place 
becomes  unsafe  during  the  progress  of  the 
work." 

In  3  Labatt's  Master  and  Servant,  p.  2500, 
it  Is  said: 

"From  the  above-stated  conception  of  the  ex- 
tent of  the  master's  obligations  is  drawn  the 
very  important  practical  deduction,  constantly 
reiterated  and  applied,  that  he  cannot  be  charg- 
ed with  a  breach  of  the  duties  owed  to  his  serv- 
ants, simply  on  the  ground  that  a  safer  method 
or  a  safer  instrumentality  than  that  from  which 
the  injury  resulted  was  available  and  might 
have  been  adopted  by  him." 

The  test  Is  whether  the  master  has  exer- 
cised ordinary  and  usual  care  In  the  selection 
of  the  instrumentalities,  and  that  such  in- 
struments are  reasonably  safe  for  the  use. 
He  is  under  no  obligation  to  have  the  best 
or  latest  appliances. 

This  court  has  fully  recognized  this  rule. 
In  Coin  V.  Lounge  Co.,  222  Mo.  loc.  dt.  509, 
121  S.  W.  7,  25  li.  R.  A.  (N.  S.)  1179,  17 
Ann.  Cas.  888,  it  is  said : 

"As  already  said,  an  employer  is  under  no  ob- 
ligation to  his  employ^  to  furnish  the  newest 
and  best  machinery  or  implements  for  his  work. 
The  legal  test  of  reasonable  safety  in  machinery 
or  methods  is  customary  use  by  those  engaged 
in  like  employment  and  work,  and  the  jury  can- 
not be  permitted  to  set  up  any  other.  An  em- 
ployer is  under  an  obligation  to  use  reasonable 
care  to  furnish  his  employ^'  with  reasonably  safe 
machinery  and  appliances,  but  it  is  not  in  every 
case  for  the  jury  to  determine  the  standard  of 
safety." 

Plaintiff  charges  negligence  In  his  petition, 
in  the  failure  of  defendant  to  furnish  a 
reasonably  safe  appliance.  This  is  not  the 
language  of  the  petition,  but  Is  its  legal  ef- 
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feet.  It  devolved  upon  plaintiff  to  prove 
this  negligence,  and  not  leave  the  jnry  to 
wander  in  darkness.  The  measure  of  this 
proof  iB  well  stated  in  18  R.  C.  L.  p.  547, 
thus: 

"Tlie  unbending  test  of  negligence  in  methods, 
machinery,  and  appliances  is  the  ordinary  usage 
of  the  business.  No  man  is  held  by  law  to  a 
higher  degree  of  skill  than  the  fair  average  of 
his  profession  or  trade,  and  the  standard  of  due 
care  is  the  conduct  of  the  average  prudent  man." 

In  Titus  V.  Railroad  Ck).,  136  Pa.  loc.  cit. 
626,  20  Aa  618,  20  Am.  St  Rep.  944,  it 
is  said: 

"All  the  cases  agree  that  the  master  is  not 
bound  to  use  the  newest  and  best  appliances. 
He  performs  his  duty  when  he  furnishes  those 
of  ordinary  character  and  reasonable  safety, 
and  the  former  is  the  test  of  the  latter;  for,  in 
regard  to  the  style  of  implement  or  nature  of 
the  mode  of  performance  of  any  work,  'reason- 
ably safe,'  me^ans  safe  according  to  the  usages, 
habits,  and  ordinary  risks  of  the  business.  Ab- 
solute safety  is  unattainable,  and  employers  are 
not  insurers.  They  are  liable  for  the  conse- 
quences, not  of  danger  but  of  negligence;  and 
the  unbending  test  of  negligence  in  methods, 
machinery,  and  appliances  is  the  ordinary  usage 
of  the  business.  No  man  is 'held  by  law  to  a 
higher  degree  of  skill  than  the  fair  average  of 
his  profession  or  trade,  and  the  standard  of  due 
care  is  the  conduct  of  the  average  prudent  man. 
The  test  of  negligence  in  employers  is  the  same, 
and  however  strongly  they  may  be  convinced 
that  there  is  a  better  or  less  dangerous  way,  no 
jury  can  be  permitted  to  say  that  the  usual  and 
ordinary  way,  commonly  adopted  by  those  in 
the  same  business,  is  a  negligent  way  for  which 
liability  shall  be  imposed.  Juries  must  neces- 
sarily determine  the  responsibility  of  individual 
conduct,  but  they  cannot  be  allowed  to  set  up  a 
standard  which  shall,  in  effect,  dictate  the  cus- 
toms or  control  the  business  of  the  community." 

The  foregoing  accords  with  what  was  said 
in  Coin's  CasOi  supra,  when  we  used  this 
language : 

"The  legal  test  of  reasonable  safety  in  ma- 
chinery or  methods  is  customary  use  by  those 
engaged  in  like  employment  and  work,  and  the 
jury  cannot  be  permitted  to  set  up  any  other." 

We  think  that  our  Brother  Gantt,  In 
Ck>in's  Case,  has  well  expressed  the  rule  as 
recognized  in  this  state.  Plaintiff  having 
the  burden  of  establishing  the  alleged  neg- 
ligence, does  his  evidence  show  it  under  this 
rule?  There  is  evidence  tending  to  show 
that  at  one  time  the  pumps  used  by  de- 
fendant did   not   have   extensions   for   the 


oil  cups.  There  la  evidence  also  that  at 
the  time  of  the  accident  at  least  some  of 
the  oil  cups  had  extensions,  but  this  does 
not  prove  that 'the  use  of  such  pumps  with- 
out extensions  was  not  in  accordance  with 
"customary  use  by  those  engaged  in  like  em- 
ployment and  work."  And  in  Coin's  Case 
we  sayr  "And  the  Jury  cannot  be  permitted 
to  set  up  any  other"  test. 

It  is  true  the  plaintiff  in  his  rambling  and 
unsatisfactory  testimony  does  say  that  he 
always  saw  these  extensions  wherever  he 
had  worked,  but  he  does  not  even  say  that 
he  worked  (except  by  inference)  at  any  other 
place  where  such  pumps  were  used.  The 
burden  being  upon  plaintiff  to  show  the 
negligence  charged,  we  do  not  believe  he 
has  carried  that  burden  under  our  rule  as 
to  the  required  proof  in  a  case  like  this.. 

[6]  IV.  Not  only  do  we  believe  that  there 
was  a  failure  to  show  negligence,  but  we 
think  that  the  evidence  shows  contributory 
negligence.  One  of  plaintiff's  witnesses  tes- 
tified that  he  had  run  these  pumps  at  de- 
fendant's place  of  business,  when  there  were 
no  extensions  on  them.  He  says  that  he 
oiled  every  two  hours,  or  six  times  during 
the  night  He  said  that  the  cup  was  on 
the  bearing,  as  plaintiff  says  that  it  was, 
and  that  he  oiled  when  the  machine  was 
in  motion.  He  further  says  that  the  wheel 
revolved  from  50  to  60  Unfes  per  minute, 
and  the  cup  and  Its  position  was  plainly 
visible.  Plaintiff  says  that  when  he  under- 
took to  oil,  the  wheel  was  moving  so  fast 
that  he  could  not  tell  whether  the  cup  was 
on  the  bearing  or  on  an  extension.  With 
this  rapid  motion  of  the  wheel,  it  was  negli- 
gence on  his  part  to  try  to  oil  the  machine, 
especially  in  view  of  the  fact  that*  but  a 
few  seconds  would  have  been  lost  in  stop- 
ping the  machine  for  oiling,  or  in  view  of 
the  fact  that  it  could  have  been  slowed  down 
to  a  normal  rate  of  speed. 

It  is  true  that  he  says  the  master  told 
him  to  keep  the  pump  running  and  oiled,  but 
that  direction  did  not  mean  to  oil  when  the 
pump  was  running  at  the  break-neck  speed 
indicated  by  the  plaintiff.  Upon  both 
grounds  we  think  the  demurrer  was  well 
taken,  and  the  action  of  the  learned  judge 
shall  be  sustained. 

Let  the  judgment  be  affirmed. 

BLAIB,  P.  J.,  concurs  in  paragraph  4  and 
in  result 
BOND,  J.,  concurs. 
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COLLINS  et  al.  ▼.  A.  JAICKS  00. 
(No.  19502.) 

(Supreme  Court  of  MissourL    En  Bane. 
July  7,  1919.) 

1.  Municipal  Corporations  ^=>513(1)— Pub- 
lic Improvements— Assessments— Review 
BY  CJouRT. 

In  the  absence  of  fraud  the  courts  will  not 
ordinarily  interfere  with  a  city's  decision  that 
the  cost  of  repaying  streets  should  be  paid  by 
assessing*  abutting  owners  instead  of  from  city 
funds. 

2.  Municipal  Corporations  ^=»4()7(1)— Con- 
stitutional Law  ^=s>233— Special  Assess- 
ments—Equal Protection. 

A  Kansas  City  ordinance  assessing  cost  of 
repaving  portion  of  a  street  against  abutting 
property  owners  does  not  deny  equal  protection 
of  laws  within  Fourteenth  Amendment  to  fed- 
eral Constitution,  because  city  had  previously 
paid  for  repaying  another  portion  of  same  street 
from  city  funds. 

3.  Municipal  Corporations  ^=»414(3)— Con- 
stitutional Law  ^=»187— Charter. 

Kansas  City  Charter  of  1889,  providing  that 
street  improvements  be  assessed  against  abutting 
owners,  but  that  dty  maintain  the  improve- 
ments, does  hot  constitute  a  contract  with  abut- 
ting owners  who  paid  for  a  boulevard  improve- 
ment, and  under  the  new  charter  adopted  in 
1908  the  maintenance  costs  may  be  assessed 
against  such  owners  without  impairing  any  con- 
tract obligation. 

4.  Municipal  Corporations  <^ss>485(5)— Spb- 
ciAL  Assessment  Cbrtifioats&— Validity. 

Kansas  City  Chartert  art.  8,  |  24>  providing 
that  tax  bills  shall  be  primif  facie  valid,  etc, 
creates  a  presumption  that  the  proceedings  re- 
sulting in  issuance  of  the  tax  bill  were  proper. 

5.  Pleading  «=»8(3)— Conclusions— Nature 
or  Improvement— Special  Assbssmsnts. 

In  a  petition  to  have  special  tax  bills  de- 
clared invalid,  allegations  that  work  consisted 
of  maintaining  or  repairing  a  boulevard  held  a 
conclusion  of  law,  in  view  of  various  resolu- 
tions pleaded  and  presumption  created  by  city 
charter  that  tax  bills  were  valid. 

6.  Pleading  ^s»214(2)  ~  Demurrer  —  Admis- 
sions. 

Only  facts  well  pleaded  are  admitted  by  a 
demurrer  or  motion  on  the  pleadings. 

7.  Municipal  Corporations  «=»513 (7)— Spe- 
cial Assessment— Setting  Aside— Plead- 
ing—"Putting  Top  Dressing  on  Boule- 
vard"—"Resurfacing." 

In  a  petition  to  have  special  tax  bills  de- 
clared invalid,  allegations  that  work  had  consist- 
ed of  "putting  a  top  dressing  on  said  boulevard" 
means  resurfacing,  which  ia  a  paving  or  re- 
paving,  and  not  merely  maintenance. 

8.  Municipal  Corporations  ^=s»414(1)— Spe- 
cial Assessments— Street  Paving. 

Under  Kansas  City  Charter,  art.  13,  |  31, 
cost  of  either  paving  or  maintaining  the  city 


streets  may  be  paid  by  special  assessments 
against  the  abutting  owners. 

9.  Municipal  Corporations  <$=>408(1)— Im- 
provements —  Assessments  —  Charter  — 
Construction. 

Kansas  City  Charter  of  1909,  art  18,  {  12, 
providing  that  rights  or  liabilities  acquired  or 
accrued,  under  previous  charter  shall  not  be  af- 
fected, etc  is  inapplicable  to  1889  Charter,  art 

10,  §  31,  requiring  the  city  to  pay  certain  street 
maintenance  costs,  since  such  provisions  did  not 
create  a  contract  right  in  favor  of  abutting  own- 
ers. 

10.  Municipal  Corporations  ^s»44— Char- 
tert—Amendment. 
Cities  have  a  continuing  right  to  make  and 
change  their  charters. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Joseph  A.  Guthrie,  Judge. 

Action  by  W.  H.  CJolUns  and  others  against 
A.  Jaicks  CJompany.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.    Affirmed. 

Griffin  &  Orr  and.  R.  B.  Middlebrook,-  all  of 
Kansas  City,  for  appellants.  Clarence  S.  Pal- 
mer, of  Kansas  Citv,  for  respondent.  E.  M. 
Harbcr  and  Benj.  M.  Powers,  both  of  Kansas 
City,  amici  curice. 

WALKER,  J.  This  is  an  action  brought  by 
property  owners  against  a  contractor  for  the 
cancellation  of  certain  tax  bills  issued  by 
Kansas  City  for  paving  Linwood  boulevard 
from  Troost  avenue  to  Prospect  avenue.  The 
pleadings  consist  of  the  petition,  the  answer, 
and  the  reply.  At  the  trial  the  defendant  filed 
a  motion  for  judgment  on  the  pleadings, 
which  was  sustained,  and  plaintiffs  appealed. 
As  the  reply  denied  the  allegations  of  the  an- 
swer, the  sole  question  was  whether  the  peti- 
tion stated  a  cause  of  action  entitling  the 
plaintiffs  to  the  relief  asked. 

The  petition,  after  pleading  the  corporate 
existence  of  certain  parties  plaintiff,  alleges 
their  respective  ownership  of  certain  tracts 
of  land  therein  described,  and  that  tax  bills 
have  been  issued  to  the  defendant  in  pay- 
ment of  improvements  made  on  Linwood 
boulevard.  The  date  of  the  issue  of  these 
tax  bills  is  not  stated,  nor  their  respective 
numbers  or  amounts.  The  existence  of  Lin- 
wood boulevard  from  Troost  avenue  to  Pros- 
pect avenue,  the  portion  of  the  boulevard 
paved,  is  alleged  to  have  been  at  all  times 
under  tbe  control  and  management  of  the 
board  of  park  commissioners  of  Kansas  City ; 
that  In  1900  the  city  authorized  the  pave- 
ment of  Linwood  boulevard  from  Troost  ave- 
nue to  Michigan  avenue,  and  in  1901  provided 
for  the  pavement  of  Linwood  boulevard  from 
Michigan  avenue  to  Benton  boulevard  (a 
point  farther  east  than  Prospect  avenue),  and 
that  said  work,  was  done  and  tax  bills  issued 
in  payment  thereof,  which  were  paid  by  the 
owners  of  land  fronting  on  the  boulevard. 
Section  31  of  the  charter  of  1889,  as  amend- 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 

Digitized  by  V^OOgle 


392 


214  SOUTHWESTERN  REPORTER 


(Ma 


€d  In  1805,  which  authorized  the  improve- 
ments made  in  1900,  is  set  out.  That  on  Au- 
gust 4,  1908,  Kansas  City  adopted  a  new 
charter.  Certain  provisions  of  this  charter 
are  pleaded;  among  others,  section  33,  art. 
13,  which  provides  that  the  maintenance  fund 
for  parks  and  boulevards  may  be  assessed 
against  all  the  land,  exclusive  of  improve- 
ments in  the  respective  park  districts,  and 
that  all  vehicle  taxes  collected  in  Kansas 
City  shall  be  used  exclusively  for  the  con- 
struction, maintenance,  repairs,  etc.,  of 
parks,  boulevards,  etc.,  under  the  control  and 
management  of  the  board  of  park  commis- 
sioners. 

Section  34,  art,  13,  of  the  charter  is  also 
set  out,  which  provides  for  a  maintenance 
fund  of  10  cents  per  front  foot  on  all  the 
land  fronting  on  boulevards  or  parkways. 

It  is  further  pleaded  that  the  levy  of  two 
and  a  half  mills  upon  each  dollar  of  valua- 
tion of  the  real  estate  in  Kansas  City  was 
levied  for  the  year  1914;  that  certain  sums 
from  the  vehicle  license  was  received  for 
that  year,  and  that  a  special  assessment  of 
10  cents  per  front  foot  on  land  fronting  upon 
all  boulevards  was  levied,  and  in  addition 
that  the  common  council  for  the  year  1914 
appropriated  the  sum  of  $62,980  for  improv- 
ing parks  and  boulevards  for  the  year  1914, 
and  for  general  expenses,  as  provided  by  sec- 
tion 35,  art.  13,  of  the  charter,  and  that  the 
maintenance  tax  and  the  10  cent  tax  and  the 
general  taxes  were  all  contributed  to  by  the 
plaintiffs  as  owners  of  real  estate.  This  is 
followed  by  a  conclusion  of  law  that  the 
funds  specified  were  the  only  funds  available 
for  the  improvement  of  Linwood  boulevard. 

Plaintiffs  then  allege  that  in  violation  of 
the  charter  of  1908  the  board  of  park  com- 
missioners adopted  a  resolution,  April  27, 
1914,  providing  "that  Linwood  boulevard 
from  a  line  eighteen  inches  east  of  the  east 
line  of  the  street  car  track  in  Troost  avenue 
to  a  line  eighteen  inches  west  of  the  west  rail 
of  the  street  car  track  in  Prospect  avenue  be 
paved  the  full  width  thereof  with  bitumi- 
nous -pavement  macadam,  and  Ifhat  the  ap- 
proaches to  the  cross  streets  be  paved  with 
asphalt,"  and  that  said  work  be  paid  for  by 
the  Issue  of  special  tax  bills ;  that  the  com- 
mon council,  by  ordinance  No.  11918,  ap- 
proved June  23,  1914,  ordained  that  Linwood 
boulevard  should  be  paved  as  provided  in 
said  resolution,  and  that  the  work  be  paid 
for  by  special  tax  bills ;  that  section  12,  art. 
18.  of  the  charter  of  1908,  relating  to  the 
effect  of  the  adoption  of  the  new  charter 
upon  existing  rights  or  liabilities,  and  that 
the  Issue  of  tax  bills  against  plaintiffs  prop- 
erty was  in  violation  of  said  section  12,  and 
further  alleges  that  plaintiffs  purchased 
their  property  relying  upon  the  rights,  privi- 
leges, and  exemptions  supposed  to  be  contain- 
ed therein;  that  the  work  as  actually  done 
"consists  of  putting  a  top  dressing  on  said 
boulevard,"  and  that  this  is  what  is  properly, 


ordinarily,  and  regularly  known  and  desig- 
nated as  ''maintenance  and  repairs,"  as  that 
term  is  used  in  the  charter  and  in  ordinary 
parlance,  but  that  said  work,  though  done  in 
accordance  with  plans  and  specifications 
therefor,  was  in  reality  a  maintenance  or  re- 
pair of  said  thoroughfare;  that  a  portion 
of  Linwood  boulevard,  extending  from  Pros- 
pect avenue  east  to  Benton  boulevard,  had, 
at  some  time  prior  to  the  .work  under  ordi- 
nance No.  11918,  "been  maintained  and  re- 
paired with  identically  the  same  material 
and  in  precisely  the  same  manner  as  the 
work  done  under  ordinance  No.  11918  on  that 
portion  of  said  Linwood  tioulevard  herein- 
before described,  upon  which  plaintiffs*  prop- 
erties do  abut,"  and  that  this  act  of  the  city 
constituted  a  discrimination  in  violation  of 
the  charter  and  of  the  Constitution  of  the 
United  States. 

The  petition  then  alleges  that  plaintiffs' 
property  could  not  be  lawfully  assessed  for 
this  work,  and  that  the  Imposition  of  the  tax 
was  contrary  to 'the  provisions  of  the  charter 
of  Kansas  City,  Mo.,  in  force  when  the  boule- 
vard was  originally  paved  (in  1900),  and 
contrary  to  the  spirit  of  the  provisions  of  the 
charter  of  Kansas  CJty  now  In  force. 

The  acceptance  of  the  work  by  Kansas  City 
through  its  proper  officials  and  the  appor- 
tionment and  issue  of  the  special  tax  bills  to 
the  defendant  is  stated,  and  that  said  tax 
bills  purport  to  be  liens  agahist  the  plaintiffs' 
respective  properties. 

Article  12,  §  19,  of  the  Constitution  of 
Missouri,  is  then  quoted,  which  prohibits  the 
General  Assembly  from  passing  retrospective 
laws  or  imposlnji;  on  the  people  of  any  county 
or  municipal  subdivision  a  new  liability  in 
respect  to  transactions  or  considerations  al- 
ready passed. 

Finally  it  is  alleged  that  plaintiffs  are  de- 
nied the  equal  protection  of  the  law,  In  vio- 
lation of  the  Constitution  of  the  United 
States,  and  are  deprived  of  their  property 
without  due  process  of  law,  in  violation  of 
the  Constitution  of  Missouri,  and  Judgment 
is  asked  for  the  cancellation  of  the  tax  bills. 

I.  The  burden  of  this  petition  upon  whidi 
appellants'  right  of  action  depends  is  that 
the  work  in  controversy  was  that  of  mainte- 
nance and  repair,  and  that  the  city  had  no 
power  to  issue  special  tax  bills  for  this  char- 
acter of  work,  which  should  have  been  paid 
for  out  of  the  maintenance  fund  of  the  park 
district  in  which  Linwood  boulevard  is  locat- 
ed, and  not  by  a  levy  upon  the  abutting  prop- 
erty. 

A  portion  of  Linwood  boulevard  between 
Prospect  avenue  and  Benton  boulevard  had 
theretofore,  under  a  former  charter  (section 
31,  art.  10,  Kansas  City  C^iarter  of  1889,  as 
amended  in  1895),  been  paved.  This  section 
had  a  limitation  on  assessing  the  cost  of 
boulevard,  avenue,  or  street  improvements 
against  abutting  property  owners,  and  pro- 
vided  that,  after  having  once  been  paved. 
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they  should  thereafter  be  maintained  at  the 
expense  of  the  park  district,  or  the  improve- 
ment was  to  be  paid  for  out  of  the  general 
park  fund. 

The  tax  bills,  the  payment  of  which  Is  here 
contested,  were  Issued  to  pay  for  the  paving 
of  Llnwood  boulevard  from  Troost  to  Pros- 
pect avenues.  An  ordinance  authorizing  this 
improvement  had  theretofore  been  passed, 
under  section  31  of  article  13  of  the  present 
charter  of  Kansas  City.  The  portions  of 
said  section  of  the  charter  having  reference 
to  the  matter  at  Issue  are  as  follows:. 

"The  board  of  park  commissioners  shall  have 
power  to  cause  any  road,  parkway,  boulevard  or 
avenue,  or  part  thereof,  which  may  be  under 
its  control  and  management,  to  be  graded,  re- 
graded,  paved,  repaved,  curbed,  recurbed,  gutter- 
ed, reguttorcd,  or  otherwise  improved,  repaired 
and  maintained  *  *  *  with  such  material  as 
the  said  board  may  determine,  and  may  pay  for 
such  work  or  improvements,  or  any  part  there- 
of, out  of  the  funds  not  otherwise  appropriated, 
belonging  to  the  park  district  in  which  said 
work  or  improvement  is  done  or  made,  or  out 
ot  the  general  park  fund:  Provided,  however, 
that  if  the  board  of  park  commissioners  shall, 
by  resolution,  determine  that  any  such  work 
shall  be  done,  and  that  the  payment  of  the  whole 
or  any  part  thereof  be  made  in  special  tax  bills, 
the  common  council  shall  have  the  power,  by 
ordinance,  to  ratify  and  confirm  the  action  of 
said  board,  and  authorize  such  work  to  be  done, 
in  which  case  and  when  so  ratified  the  board  of 
public  works  of  said  city  shall  apportion  or 
cause  to  be  apportioned  the  cost  of  said  work 
or  improvements,  and  issue  special  tax  bills 
therefor,  or  for  any  iwrtion  thereof,  so  ordered 
to  be  paid  in  tax  bills,  in  the  same  maftner 
and  with  the  same  effect  as  the  cost  of  similar 
work  or  improvementa  is  apportioned,  and  tax 
bills  in  payment  therefor  issued  in  such  city  for 
public  improvements  or  work  upon  streets  not 
under  the  control  or  management  of  such  board 
of  park  commissioners.** 

It  will  be  seen  that  this  section  does  not 
contain  the  limitation  found  in  the  former 
charter  (section  31,  art.  10,  Charter  of  1898, 
as  amended  1895)  in  regard  to  the  manner  of 
payment  of  the  cost  of  street  Improvements, 
but  provides  that  such  cost  may,  as  deter- 
mined by  the  board  of  public  improvements, 
be  paid  out  of  the  park  fund,  or  by  the  issu- 
ance of  special  tax  bills,  if  so  authorized  by 
a  resolution  of  the  board.  Incidentally  it 
may  be  stated  that  there  was  a  compliance 
with  .  this  requirement.  Tlie  comprehensive 
nature  of  this  section  is  apparent  from  Its 
use  of  all  of  the  terms  employed  in  designat- 
ing the  streets  of  a  city,  viz.  avenues,  boule- 
vards, roads,  and  parkways. 

The  power  of  the  board  to  thus  provide  the 
manner  in  which  the  cost  of  such  improve- 
ments may  be  paid  for  having  been  defined 
by  the  charter,  it  remains  to  be  determined 
whether  Its  provisions  relative  thereto  are 
valid. 

Preliminary  to  a  discussion  of  the  Immedi- 
ate qtiestlon  here  seeking  solution,  it  is  not 
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Inappropriate  that  reference  be  made  to  the 
general  power  of  the  city,  through  its  proper 
instrumentalities,  to  make  such  improve- 
ments as  are  here  contemplated.  Under  the 
present  charter  It  Is  provided  that — 

"The  city  shall  have  power  to  acquire  and 
cause  to  be  made  all  public  improvements  desig- 
nated in  this  article,  to  pay  therefor,  in  whole 
or  in  part,  out  of  the  general  fund,  or  in  whole 
or  in  part  by  special  assessments,  and  to  make 
and  levy,  assess  and  collect  special  assessments 
to  pay  therefor,  and  to  issue  special  tax  bills 
to  evidence  such  assessments."  Section  1,  art. 
8,  bot.  p.  308,  present  charter  of  Kansas  City. 

[1]  The  trend  of  Judicial  construction  is 
that,  in  the  exercise  of  a  power  of  this  char- 
acter, the  courts  should  not,  either  directly 
or  collaterally,  Interfere  with  municipal  ac- 
tion in  the  absence  of  fraud.  A  general  dec- 
laration of  this  rule  is  found  in  McCormlck 
V.  Patchin,  53  Mo.  33,  in  which  it  Is  held  that 
the  power  to  grade  and  Improve  streets  Is  a 
legislative  and  continuing  power,  subject  to 
such  restraints  as  may  have  been  imposed  by 
the  charter.  It  may  be  exercised  from  time 
to  time  as  the  wants  of  the  municipality  may 
require,  and  as  to  the  necessity  or  expediency 
of  the  exercise  of  this  power,  the  governing 
body  of  the  municipality,  and  not  the  courts. 
Is  to  be  the  judge ;  that  the  power  to  compel 
property  owners  to  pave  generally  extends  to 
requiring  them  to  repave  when  so  directed  by 
the  proper  municipal  authority.  The  rule  as 
thus  announced  was  reaffirmed  in  Farrar  v. 
City  of  St.  Louis,  80  Mo.  379,  where  It  was 
held  that  the  power  to  pave  the  streets  of 
the  city  of  St.  Louis,  and  to  charge  the 
cost  of  such  improvements  against  abutting 
property,  conferred  by  certain  sections  of  the 
charter  of  that  city,  and  the  mode  of  the 
exercise  of  this  power  under  a  designated^ 
ordinance; 'was  not  in  conflict  with  the  state 
Constitution. 

The  Farrar  Case  Is  especially  rich  in  its 
references  to  earlier  Missouri  cases  discuss- 
ing and  defining  the  powers  of  municipalities 
in  the  exercise  of  the  taxing  power  for  the 
Improvement  of  streets  subject  only  to  the 
limitations  stated,  viz.  those  forbidden  by 
the  Constitution  or  the  general  laws  of  the 
state. 

The  later  case  of  Sklnker  v.  Heman,  14& 
Mo.  349,  49  S.  W.  1026,  reasserts  the  doctrine 
of  the  freedom  of  action,  in  the  absence  of 
fraud,  of  municipal  authorities  in  providing 
by  ordinance,  in  compliance  with  the  charter, 
for  the  issuance  of  tax  bills  for  a  new  side- 
walk. 

In  no  case  have  we  found  the  rule  more 
clearly  and  conclusively  stated  than  in  He- 
man  V.  Schulte,  160  Mo.  409,  66  S.  W.  163. 
This  was  a  suit  on  a  sewer  tax  bill.  De- 
fendant objected  to  its  payment  on  the 
ground  that  bis  property  had  no  Immediate 
access  to  the  sewer,  and  hence  should  not 
have  been  included  in  the  benefit  district. 
In  holding  that  the  action  of  the  city  council 
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was  canclusive  !n  Including  the  property  in 
the  distiict,  the  court  said: 

"Not  only  is  it  the  rule  in  this  state  ♦  •  • 
*that  when  the  matter  of  establishihg  sewer  dis- 
tricts is  intrusted  by  the  Legislature  to  the  com- 
mon council  its  action  in  the  premises  is  con- 
clusive in  a  collateral  attack,*  but  the  rule  gen- 
erally stated  is  that  where  a  municipal  body, 
vested  with  the  exercise  of  a  power,  acts,  its 
acts  under  that  power,  in  the  absence  of  fraud, 
are  conclusive  upon  the  courts,  whether  the  at- 
tack made  thereon  is  collateral  or  direct;  and 
the  fraud  that  will  authorize  the  court's  inter- 
ference in  the  matter  of  municipal  action  is  not 
that  the  power  exercised  or  the  ordinance  passed 
has  resulted  in-  an  individual  hardship  in  its 
execution,  or  that  in  the  working  out  of  the 
general  scheme  designed  by  an  ordinance  an 
individual  burden  is  imposed  without  a  corre- 
sponding benefit  conferried  (a  necessary  inci- 
dent to  any  system  of  general  taxation  or  spe- 
cial assessment  yet  devised  for  governmental 
maintenance  and  support),  but  only  in  those 
cases  where  the  act  of  the  municipal  body  is  so 
unreasonable,  oppressive,  and  subversive  of  the 
rights  of  the  citizen  in  the  general  purpose  de- 
clared as  to  clearly  indicate  and  leave  but  one 
inference,  tbat  of  an  attempted  abuse  rather 
than  the  legitimate  use  of  a  power  enjoyed,  and 
of  this  qualified  and  limited  assertion  of  right 
in  the  courts  to  interfere  with  municipal  legis- 
lation much  doubt  is  felt." 

A  parallel  ruling  is  found  in  Jennings 
Heights,  etc.,  Co.  v.  St.  Louis,  257  Mo.  291, 
165  S.  W.  741,  which  was  an  action  to  cancel 
tax  bills  for  sewers  on  the  ground  of  fraud, 
and  that  the  sewers  as  constructed  were 
larger  than  necessary.  In  ruling  on  these 
contentions,  the  court  said: 

"It  has  been  uniformly  held  that  the  action 
of  the  city  legislature  in  pursuance  of  charter 
powers,  in  establishing  a  district  to  be  benefited 
by  sewers  or  other  public  improvements  so  as 
to  justify  a  special  assessment  against  the  prop- 
erty lying  within  the  district,  is  conclusive,  in 
the  absence  of  any  evidence  that  it  was  pro- 
cured by  fraud,  or  proof  that  it  is  manifestly 
arbitrary  or  unreasonable,  or  that  the  assess- 
ment is  palpably  unjust  and  oppressive.'' 

The  following  cases  announce  the  same 
general  doctrine :  Moberly  v.  Hogan,  131  Mo. 
19,  32  S.  W.  1014;  McGhee  v.  Walsh,  249 
Mo.  266.  155  S.  W.  445;  French  v.  Barber 
Asphalt  CJo.,  181  U.  S.  324,  21  Sup.  Ct.  625, 
45  L.  Ed.  879. 

We  had  occasion  In  St.  Louis  v.  United 
Railways,  263  Mo.  loc.  clt  455,  174  S.  W.  78, 
in  what  is  soraetinies  designated  as  the  "Mill 
Tax  Case,"  to  discuss  somewhat  elaborately 
the  reasonableness  of  municipal  enactments, 
and,  as  necessarily  incident  to  that  discus- 
sion, the  extent  of  the  power  of  municipali- 
ties in  regard  thereto.  The  conclusion  de- 
duced from  a  review  of  numerous  authorities 
was  that  If  an  ordinance,  as  in  the  case  at 
bar,  was  enacted  authorizing  a  tax  under  a 
power  conferred  by  a  city's  charter,  and  not 
In  contravention  of  organic  law,  it  will  be 
held  valid,  and  the  courts  will  be  slow  to 


interfere  with  its  operative  force;  that 
municipal  corporations  are  primarily  the 
sole  Judges  of  the  necessity  of  ordinances, 
and  the  courts  are  loth  to  review  their  un- 
reasonableness, if  passed  in  strict  accord 
with  an  express  grant  263  Mo.  p.  456, 174  S. 
W.  p.  78. 

II.  The  presumption  attending  the  acts  of 
city  officers  in  the  exercise  of  the  power  here 
in  question  is  pertinent  in  this  connection. 
We  said,  most  recently  in  McGhee  v.  Walsh. 
249  Mo.  loc  cit  294,  155  S.  W.  453,  that  "we 
must  prima  facie  presume  that  they  [the  city 
officers]  acted  rightly,  and  we  must  presume 
that  in  the  future  they  will  so  continue  to 
act,  and  that  they  will  promptly  do  and  per- 
form their  several  duties  under  the  charter 
of  the  city." 

The  foregoing  was  but  a  reafflrmance  of  the 
earlier  case  of  Seaboard  Nat.  Bnk.  y.  Woes- 
ten,  147  Mo.  loc.  cit  481,  48  S.  W.  942,  48  L. 
R.  A.  279,  where  we  said: 

''It  may  be  said  here  that  municipal  officers 
under  the  charter  of  St  Louis  are  selected,  pre- 
suAiably,  on  account  of  their  fitness  and  integri- 
ty. They  have  no  private  ends  to'  subserve. 
We  should  therefore  presume  that  their  inten- 
tions are  honest,  and  that  in  the  performauce 
of  their  public  duties  they  deal  fairly  and  justly 
with  the  citisen  and  property  owner." 

While  In  terms  this  has  reference  to  a  par- 
ticular municipality,  the  general  applicaticHi 
of  the  rule  is  beyond  question. 

[2]  Despite  the  general  power  thus  confer- 
red upon  municipalities,  the  latitude  of  its  ex- 
ercise, and  the  reluctance  of  courts  to  inter- 
fere with  same,  it  is  nevertheless  contended 
by  appellants  tbat  their  property  should  not 
be  assessed  because  owners  of  property  on  an- 
other part  of  the  street  previously  improved 
had  not  been  assessed,  and  that  the  burden  of 
taxation  was  therefore  not  equalized,  and 
that  the  ordinance  authorizing  same  was  con- 
sequently invalid  as  a  denial  of  the  equal 
protection  of  the  laws,  within  the  meaning 
of  section  1  of  article  14  of  the  federal  Con- 
stitution. The  ruling  of  the  St  Louis  Court 
of  Appeals  in  Kemper  v.  King,  11  Mo.  App. 
loc.  cit.  127,  129,  is  apposite  in  determining 
whether  the  contention  here  made  is  sound. 
In  the  Kemper  Case  a  portion  of  a  street  had 
been  paved  and  the  abutting  property  a'ssess- 
ed  therefor.  Later  another  portion — that  in- 
volved in  the  opinion — ^was  paved.  The  abut- 
ting owners  in  the  second  improvement  con- 
tended that  their  assessments  should  be 
equalized  with  assessments  made  on  other 
portions  of  the  street  since  the  street  was  an 
entirety,  and  that  owners  of  property  there- 
on should  be  treated  alike,  and  should  pay  at 
the  same  rate.  The  court  refused  to  sustain 
this  contention,  since  the  two  sections  of  the 
street  had  been  improved  at  different  times, 
and  were  therefore  different  and  distinct  im- 
provements, which  might  be  separately  con- 
sidered, as  to  the  council  seemed  best     In 
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ruling  upon  the  qaestton  (11  Mo.  App.  127) 
tlie  court  said: 

^''^e  hold  that  when  a  municipal  corporation 
IB  clothed  with  a  general  power  to  improve  its 
streets  it  is  a  matter  of  discretion,  judicial  or 
lesrislative  in  its  nature,  for  the  city  council  to 
determine  when,  in  what  manner,  and  to  what 
extent  any  street  improvement  shall  be  made; 
that    in    the   exercise    of   this    discretion    the 
city   council  is  not  bound  to  contract  for  the 
improvement  of  an  entire  street  in  order  to  ac- 
qoire  the  right  to  charge  the  cost  of  such  im- 
provement upon  the  abutting  property  owners; 
but  that  they  may,  in  their  discretion,  contract 
for  the  improvement  of  the  street  for  any  num- 
ber   of  blocks,   or  for  the  length  of   a  single 
block ;   and  that  this  is  a  discretion  which  can- 
not   be  revised  by  the  judicial  courts,  unless 
possibly  in  extreme  cases,  where  there  has  been 
manifest  abuse.    •    ♦    • "    And  at  page  129  of 
11.    Mo.  App.:    "Public  improvements  must  go 
on,  and  if  the  courts  of  justice,  in  their  anxiety 
to  protect  property  owners  from  a  reckless  or 
oppressive  exercise  of  this  power,  hamper  its 
exercise    with    unreasonable    or    impracticable 
rules,  it  will  result  that  municipal  corporations 
will  not  be  able  to  let  out  contracts  for  such 
improvements  at  a  cost  which  fairly  represents 
their  value,  and  that  none  will  bid  for  such  con- 
tracts except  at  prices  at  which  they  can  afford 
to  assume  the  speculative  chances  of  unfriendly 
iitisation." 

Rulings  of  courts  of  last  resort  In  other 
jurisdictions  affirm  the  doctrine  announced 
in  the  Kemper  Case. 

The  case  of  McChesney  v.  Chicago,  152  111. 
543,  38  N.  E.  767,  identical  in  principle  with 
the  case  at  bar,  gives  affirmative  expression 
to  the  rule.  There  the  city  had  previously  ex- 
tended certain  water  mains  and  paid  for  same 
out  of  general  water  department  funds.  They 
now  proposed  to  make  further  extensions,  to 
be  paid  for  by  assessments  against  abutting 
property.  An  appeal  was  taken  from  the  con- 
firmation of  such  assessments,  but  the  court 
supported  them,  and  held  that  such  a  change 
in  the  method  of  paying  for  extensions  was 
not  discriminative  or  oppressive. 

In  Murphy  v.  People,  120  111.  234,  11  N.  E. 
202,  a  sewer  system  had  been  paid  for  out  of 
general  city  funds.  The  cost  of  the  present 
extension  was  assessed  against  abutting 
property.  The  objection  that  this  was  not 
uniformity  was  rejected  by  the  court. 

In  Shelby  v.  Burlington,  125  Iowa,  loc.  cit. 
346,  101  N.  W.  101,  suit  was  brought  to  en- 
Join  the  city  from  improving  a  street  out  of 
general  funds  because  previously  such  im- 
provements had  been  paid  for  by  assessments 
against  abutting  property.  The  court  held 
that— 

"Appellant's  argument,  carried  to  its  logical 
end,  would  tie  the  hands  of  the  Legislature  for 
all  time.  That  is  to  say,  having  adopted  the  the- 
ory of  special  assessments,  it  could  never  depart 
therefrom;  and,  vice  versa,  if  it  authorized 
payment  for  street  improvements  out  of  the 
general  city  funds  it  could  never  resort  to  spe- 
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In  the  case  of  Ottumwa  Brick  Construc- 
tion Co.  V.  Ainley,  100  Iowa,  386,  80  N.  W. 
loc.  dt  511,  the  city  provided  for  paving  a 
certain  street  to  be  paid  for  by  special  assess- 
ments. Some  of  the  property  on  the  street 
not  being  worth  anything,  the  city  guaranteed 
the  tax  bills  Issued  against  such  property, 
and  this  in  effect  amounted  to  payment  by  the 
city  for  that  portion  of  the  improvement. 
This  was  objected  to  by  the  other  property 
owners  assessed  for  this  Improvement.  It 
was  held  that  the  city  may  thus  pay  part  of 
the  cost  of  the  Improvement  out  of  its  gener- 
al funds.    In  so  ruling,  the  court  said: 

"There  is  nothing  in  the  law  to  prevent  a 
city,  whose  finances  will  admit  of  so  doing,  from 
paying  for  improvements  like  that  in  question 
out  of  the  general  fund.  If  it  can  lawfully  pay 
for  a  whole,  it  can  for  a  part." 

In  the  case  at  bar,  Kansas  City  had  pre- 
viously provided  for  the  repaving  of  a  por- 
tion of  liinwood  boulevard  and  paid  for  the 
same  out  of  the  general  fund.  At  a  later  time, 
in  an  entirely  different  proceeding,  it  provided 
for  repaving  another  portion  of  the  boulevard, 
to  be  paid  for  by  special  assessments  against 
the  abutting  property.  The  city  had  been  giv- 
en specific  power  to  proceed  by  either  method. 
No  showing  of  fraud  was  made  or  suggest- 
ed, and  it  must  be  presumed  that  the  city  au- 
thorities had  good  and  sufficient  reasons. for 
proceeding  by  different  methods  in  these  two 
different  proceedings.  Their  decision  in  the 
matter  should  be  conclusive,  for  any  other 
rule  would  tie  the  hands  of  the  city,  and  im- 
pede, if  not  prevent,  public  improvements. 

[3]  III.  It  is  further  contended  by  necessa- 
ry implication  from  the  allegations  of  the  pe- 
tition, although  not  definitely  so  stated,  that 
the  ordinance,  and  charter  provision  under 
which  it  was  enacted,  by  virtue  of  which  the 
earlier  improvement  of  a  portion  of  Linwood 
boulevard  was  made,  constituted  a  contract 
with  abutting  property  owners  who  had  paid 
taxes  therefor,  which  will  be  Impaired  If  the 
same  property  is  burdened  with  taxes  for  the 
present  Improvement    The  difficulty  conlront- 
Ing  appellants  in  attempting  to  sustain  this 
contention  is  that  a  statute  conferring  pow- 
er upon  a  municipality  to  provide  for  the  con- 
struction, maintenance,  or  repair  of  streets 
does  not  constitute  a  contract.    In  Dillon  on 
Munlc.  Corp.  I5th  Ed.I  p.  2581,  the  rule  is 
thus  declared: 

"Charter    provisions,    which    only   fonfer    au- 
thority upon  the  municipality  to  °^a^«^^5?^^^'4^ 
construction  or  paving  of  city  streets  at  "re  ^^ 
pense  of  the  abutters,  and  which  require  the  city 
to  bear  the  expense  of  reconstruction  ami  pa\ 
ing,  do  not  constitute  a  contract  with  ^u  f  tout 
ter  who  has  paid  an  assessment  for  or^f  ^^^^5^^. 
struction  or  repaving,  that  his  property  s^a^J^^^ 
exempt  from  assessment  for  repaving  or  recon- 
struction,  and  the   Legislature  may    repeal    or 
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amend  such  provisions  at  pleasure  without  im- 
pairing any  contract  right  of  the  abutter  or 
affecting  any  vested  right." 

Our  own  court  follows  the  unbroken  cur- 
rent of  authority  as  thus  announced. 

In  Houck  V.  Drainage  Dlst.,  248  Mo.  loc. 
dt.  3W,  154  S.  W.  739,  a  statute  in  force  at 
the  time  of  the  original  organization  of  the  dis- 
trict provided  for  an  assessment  to  be  made 
and  determined  according  to  benefits  found. 
Later,  the  law  was  changed  so  as  to  author- 
ize a  board  of  supervisors  to  levy  on  each 
acre  of  land  in  the  district  not  to  exceed  25 
cents  per  acre.  In  discussing  the  validity 
of  the  change  thus  made  the  court  said: 

"It  is  contended  that  the  section  in  question 
is  void  because  it  creates  a  rule  of  taxation 
not  in  existence  at  the  time  the  defendant  drain- 
age district  was  organized  and  the  plaintiff 
became  members  of  it,  and  it  is  therefore  re- 
trospective as  to  them,  and  impairs  the  obliga- 
tion of  a  contract  constituted  by  its  charter. 
•  ♦  •  We  do  not  hesitate,  however,  to  say 
that  the  charter  of  a  public  corporation  does  not 
constitute  a  contract  with  its  members  that  the 
laws  it  was  created  to  administer  will  not  be 
changed ;  and  the  state  is  still  at  liberty,  as  to 
them  and  the  corporation,  to  continue  its  efforts 
to  improve  its  methods  of  taxation  with  respect 
to  these  subjects." 

Further,  to  the  same  etfect,  in  Miners' 
Bank  y.  Clark,  252  Mo.  20,  158  S.  W.  597,  we 
said: 

"Did  the  city,  by  accepting  the  deed  from 
Clark  in  1901,  contract  away  its  right  to  later 
order  said  street  improved  at  the  expense  of  the 
abutting  property  owner,  even  though  the  gran- 
tor in  said  deed  be  the  property  owner  when  the 
improvement  is  later  made?  Unless  the  law 
constituting  it  ♦  *  *  gives  such  right,  a  city 
cannot  contract  away  its  right  and  power  to 
levy  special  assessments  for  street  improve- 
ments, and  thereby  create  an  exemption  to  such 
assessments.  *  *  *  The  charter  of  cities  of 
the  Uiird  class  does  not  give  such  power.  In 
fact,  the  legislative  right  to  give  such  power 
might  well  be  doubted— a  point,  however,  whidi 
we  do  not  decide.  It  is  true,  as  asserted  by 
appellant,  that  a  city  of  the  third  class  may 
acquire  title  to  land  for  street  purposes;  but 
we  know  of  no  rule  which  authorizes  the  dty 
to  surrender,  as  the  purchase  price  of  a  street, 
its  right  to  order  that  street  improved  in  any 
manner  authorized  by  law.  If,  therefore,  the 
city  did  not  dispose  of  its  right  to  order  the 
street  improved  in  the  manner  exercised  in  the 
present  suit,  it  could  by  properly  exercising  that 
power  issue  valid  special  tax  bills." 

In  Tilden  v.  Mayor,  56  Barb.  (N.  T.)  loc. 
clt.  361,  the  Court  of  Appeals  of  New  York 
said: 

'*The  supposed  contract  lacks  one  essential  ele- 
ment of  a  valid  agreement,  viz.  a  consideration. 
By  the  statute  of  1813,  ♦  ♦  ♦  the  mayor, 
aldermen,  and  commonalty  were  authorized, 
among  other  things,  to  direct  the  paving  of 
streets,  and  to  assess  the  expense  upon  the  prop- 
erty owners  or  occupants  of  houses  and  lots 
benefited.    ♦    •    •    Under    this    provision    the 


owners  could  have  been  compelled  to  pay  the 
expense  of  the  pavement  laid  down  in  1824,  and 
therefore  the  promise  of  the  corporation  to  bear 
the  expense  of  future  repairs  and  pavements  was 
without  consideration.  The  owners  lost  nothing 
by  what  occurred;  they  simply  paid  what  by 
law  they  could  have  been  obliged  to  pay,  and  it 
has  never  been  lield  that  the  performance  of  a 
legal  duty,  or  the  payment  of  a  legal  liability, 
furnished  any  consideration  to  support  a  prom- 
ise." 

In  Ladd  t.  Portland.  32  Or.  272,  51  Pac. 
654,  67  Am.  St.  Bep.  526.  under  a  state  stat- 
ute, it  was  provided  that  after  a  street  in 
East  Portland  had  been  improved,  under  and 
by  virtue  of  the  provisions  of  the  chapter  In 
which  that  section  appeared,  that  thereafter 
that  street,  or  any  part  thereof,  should  not 
be  subject  to  be  again  improved,  but  might 
be  repaired.  A  street  in  East  Portland  was 
improved  under  that  law,  and  the  cost  charg- 
ed against  abutting  property  owners.  After- 
wards East  Portland  was  consolidated  with 
the  city  of  Portland.  In  1893  the  consoli- 
dated city  was  given  a  new  charter,  all  vest- 
ed rights  being  preserved.  Under  the  new 
charter  the  council  was  authorized  to  im- 
prove any  street  or  part  thereof,  and  assess 
the  cost  on  the  abutting  property  owner.  The 
street  in  question  was  improved  under  this 
provision  of  the  charter,  and  plaintiff  sought 
to  enjoin  the  collection  of  assessments  on  ac- 
count thereof,  relying  on  the  provision  of  the 
old  charter  of  East  Portland  under  which 
the  original  improvement  was  made. 

The  Supreme  Court  of  Oregon  in  sustaining 
a  judgment  of  the  lower  court  refusing  an  in- 
junction said: 

"The  power  to  assess  the  costs  of  the  improve- 
ments of  a  street  upon  abutting  property  is  em- 
braced within  the  sovereign  power  of  taxation 
primarily  in  the  Legislature,  but  which  it  may 
constitutionally  delegate  to  local  municipal  gov- 
ernments, with  or  without  restraints  or  limita- 
tions; but  it  is  'never  presumed  to  be  relin- 
quished unless  the  intention  to  relinquish  is 
declared  in  dear  and  unequivocal  terms.*  Rail- 
road Co.  V.  Maryland,  10  How.  394  [13  L.  Ed. 
461].  And  even  then,  if  the  exemption  is  not 
supported  by  some  consideration,  it  may  be  re- 
voked at  any  time.  Rector,  etc.,  of  Christ 
Church  V.  County  of  Philadelphia.  24  How.  300 
[16  L.  Ed.  6021.  The  charter  of  East  Portland, 
under  which  the  first  improvement  was  made, 
was  a  partial  delegation  of  such  power  to  the 
city,  and,  when  once  exercised,  was  exhausted— 
not,  however,  by  reason  of  any  contract  between 
the  public  and  the  lot  owner,  nor  because  the 
power  of  taxation  in  the  state  was  not  adequate 
to  require  an  assessment  for  their  improvement 
of  the  street,  but  because  the  power  delegated 
to  the  city  had  by  its  express  terms  ceased  to 
exist.  And  how  can  this  provision  of  the  char- 
ter be  tortured  into  a  contract?  It  does  not 
purport  to  be  one,  for  it  makes  no  offer  of 
exemption  to  the  landowner,  either  expressly 
or  impliedly,  in  consideration  of  the  perform- 
ance of  some  voluntary  act  on  his  part;  nor 
does  it  ask  or  agree  to  accept  anything  from 
him  which  the  state  could  not  have  uncondition- 
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ally  exacted.  The  assessment  of  the  cost  of  im- 
proving the  street  in  front  of  his  property  was 
an  exercise  of  sovereignty  and  a  proceeding  in 
invitum.  He  was  imply  required  to  discharge 
a  duty  which  he  owed  to  the  public,  and  the 
performance  of  which  cannot  by  any  show  of 
reason  be  construed  into  a  consideration  mov- 
ing from  him  to  the  state  upon  which  a  con- 
tract can  be  supported.  The  validity  of  assess- 
ments for  local  improvements  is  sustained  on 
the  theory  of  special  benefits  corresponding  in 
value  to  the  cost  of  the  improvements,  and  SO 
the  property  owner  receives,  in  theory  at  least, 
full  value  for  the  money  exacted  of  him;  and 
therefore  plaintiff's  predecessor  in  paying  the 
assessments  made  against  his  property  for  the 
first  improvement  of  the  street  sacrificed  no 
legal  right,  nor  did  he  make  any  extraordinary 
or  unusual  contribution  to  the  public.  He  sim- 
ply paid  for  the  special  benefit  conferred.  The 
manifest  purpose  of  the  provision  of  the  char- 
ter under  consideration  was  to  define  the  mode 
and  extent  of  the  power  of  the  council  in  the 
matter  of  street  improvements,  and  the  limita- 
tion on  the  exercise  of  such  power  was  a  mere 
concession  to  the  citizen  and  an  act  of  grace, 
and  not  a  contract  by  which  the  state  forever 
relinquishes  the  sovereign  power  of  taxation. 
It  was  a  limitation  voluntarily  imposed  by  the 
Legislature  upon  the  powers  of  the  city,  which 
that  department  of  the  state  government  could 
remove  at  any  time  public  policy  or  the  inter- 
ests of  the  municipality  might  seem  to  demand, 
and  bound  the  state  only  so  long  as  the  statute 
remained  unrepealed.*' 

In  Carstens  v.  Fond  du  Lac,  137  Wis.  466, 
119  N.  W.  117,  property  owners  sought  to  en- 
join the  city  from  selling  assessment  certifi- 
cates against  property  abutting  on  a  street, 
which  certificates  had  been  issued  for  paving 
thereon.  The  law  under  which  the  paving 
was  done  provided  for  the  charging  of  two- 
thirds  of  the  cost  to  abutting  property,  and 
one-third  to  the  city,  and  added: 

"Provided,  however,  that  the  provisions  of  this 
subdivision  shall  not  apply  to  a  second  or  sub- 
sequent repaving,  macadamizing  or  graveling  of 
any  street  which  has  been  heretofore  or  which 
shall  be  hereafter  paved,  macadamized  or  gravel- 
ed; and  the  wh^e  or  any  portion  of  the  ex- 
pense of  such  improvement  shall  have  been  borne 
directly  by  the  lots  or  parcels  of  land  fronting 
or  abutting  on  the  portion  of  the  street  so  im- 
proved." 

Subsequently,  under  a  general  charter  law, 
the  city  repaved  the  street,  and  attempted  to 
charge  It  to  the  property  owners.  In  sustain- 
ing the  dissolution  of  a  preliminary  injunc- 
tion, the  Supreme  Court  said: 

'*The  compliance  with  a  statutory  duty  en- 
joined upon  the  lot  owners  did  not  create  a  con- 
tract by  operation  of  law  which  exempted  the 
plaintiffs  from  further  special  assessments  for 
the  cost  of  'street  paving.  City  of  Rochester  v. 
Rochester  Ry.  Co.,  182  N.  Y.  99,  74  N.  E.  953, 
70  L.  R.  A.  773.  Neither  did  the  1885  statute 
give  any  vested  right  to  exemptions  from  fur- 
ther special  assessments  on  account  of  repav- 
ing. At  best,  all  the  law  did  was  to  prohibit 
such   assessments   as   long   as  it  remained   in 


force.  It  was  subject  to  amendment  in  this  re- 
gard, and  was  amended  by  the  adoption  of  the 
portion  of  the  general  charter  law  which  related 
to  street  improvements  in  lieu  of  the  provision 
of  the  special  charter." 

The  rule  announced  In  the  cases  cited  and 
abstracted,  that  the  charter  of  a  municipality 
does  not  constitute  a  contract  with  its  mem- 
bers that  the  laws  It  was  created  to  adminis- 
ter will  not  be  changed.  Is  stated  with  sufl^- 
dent  definiteness,  and  declared  with  such 
unanimity  of  opinion,  that  it  is  unnecessary  to 
do  more  than  cite,  In  addition,  some  of  the  nu* 
merous  cases  from  other  courts  in  which  It 
has  been  approved,  and,  as  a  corollary  there- 
to, that  a  municipality  may  by  appropriate 
legislation  continue  Its  efforts  to  Improve 
methods  of  taxation  with  respect  to  the  sub- 
ject here  under  consideration.  State,  Agens, 
Pros.  V.  Mayor,  etc.,  of  Newark,  37  N.  J\  Law, 
415,  18  Am.  Rep.  729;  Bradley  v.  McAtee,  7 
Bush  (Ky.)  e67,  3  Am.  Rep.  309;  Wise.  & 
Mich.  Ry.  Co.  v.  Powers,  191  U.  S.  379,  24 
Sup.  Ot.  107,  48  L.  Bd.  229;  Grand  Lodge  v. 
New  Orleans,  166  U.  S.  143,  17  Sup.  Ot  523, 
41  L.  Ed.  951. 

[4-6]  IV.  It  Is  further  contended  that  this 
improvement  Is  maintenance  work,  and  that 
it  should  have  been  paid  for  out  of  the  funds 
of  the  park  district  for  that  purpose  in 
which  the  boulevard  is  located.  This,  plain- 
ly put.  Is  an  assumption  not  justified  by  the 
record.  The  petition  alleges  that  the  special 
tax  bills  were  Issued  to  pay  for  the  Improve- 
ment of  Llnwood  boulevard.  These  tax  bills 
import  prima  facie  validity,  and  are  evidence 
of  the  liability  of  the  property  for  the  charges 
made  therein.  It  is  expressly  provided  in  sec- 
tion 24  of  article  8  of  the  present  cjty  charter 
(Compilation  of  1909,  hot.  p.  339)— 

"that  every  tax  bill  shall  in  any  suit  thereon 
be  prima  fade  evidence  of  the  validity  of  the 
bill,  the  doing  of  the  work,  and  of  the  furnishing 
of  the  material  charged  for,  and  of  the  liability 
of  the  land  to  the  charges  stated  in  the  bill." 

This  authorizes  the  presumption  that  the 
proceedings  leading  up  to  and  consummating 
In  the  Issuance  of  the  tax  bills  were  regular 
and  proper.  If  we  look  to  the  resolution  un- 
der which  the  work  was  authorized,  as  dis- 
closed by  the  petition,  we  find  it  is  expressly 
alleged  that  the  boulevard  shall  "be  paved 
the  full  width  thereof  with  bituminous  pave- 
ment macadam,  and  the  approaches  to  the 
cross  streets  with  asphalt";  and  that  the 
ordinance  for  the  work  should  provide,  ,as  it 
did,  for  the  doing  of  same  as  provided  in  the 
resolution.  In  the  presence  of  these  allega- 
tions, it  must  be  presumed  that  the  charter 
provision  requiring  plans  and  specifications  of 
the  work  as  thus  Indicated  was,  in  the  ab- 
sence of  any  allegation  of  failure,  adopted,  or, 
in  other  words,  that  the  procedure  conformed 
to  the  requirements  of  the  law.  This  being 
true,  the  conclusion  follows  that  this  consti* 
tuted  an   improvement  or  repaving  of  the 
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boulevard  rather  than  a  mere  maintenance, 
and  that  the  contention  of  appellants  is  more 
of  a  conclusion  of  the  pleader's,  not  admitted 
by  the  motion  for  a  judgment  on  the  plead- 
ings, than  a  statement  of  a  fact.  It  is  ele- 
mentary that  only  facts  well  pleaded  are  ad- 
mitted by  a  demurrer  or  motion  which  raises 
an  issue  of  law.  State  ex  rel.  U.  S.  Fidelity 
Co.  V.  Harty,  208  S.  W.  835;  Brennan  v. 
Cabonne  Ave.  Meth.  ph.,  192  S.  W.  982 ;  Nov- 
inger  Bank  v.  St.  Louis  Union  Tr.  Co.,  196 
Mo.  App.  335,  189  S.  W.  826. 

[7,  8]  Furthermore,  the  only  allegation  of 
fact  in  the  petition  in  regard  to  the  character 
of  the  work  is  that  wherein  it  is  stated  that 
it  consisted  of  "putting  a  top  dressing  on  said 
boulevard.*'  This,  according  to  the  usual  sig- 
nification of  the  words  employed,  means  re- 
surfacing, which  is  a  paving  or  repaving  and 
not  maintenance.  Jones  v.  Plummer,  137  Mo. 
App.  337, 118  S.  W.  109.  However,  a  complete 
answer  to  this  contention  is  that  whether  this 
work  be  classified  as  maintenance  or  a  paving 
or  repaving,  the  city  has  the  same  authority 
in  one  case  as  in  the  other.  Under  section  81 
of  article  13  of  the  charter,  supra,  the  pay- 
ment of  the  cost  of  one  may  be  provided  for 
in  the  same  manner  as  the  other,  v^.  by 
special  assessment. 

[91  V.  A.  rtoum^  of  the  contentions  here 
made  against  the  validity  of  this  proceeding  is 
that  under  article  10,  §  31,  of  the  charter  of 
Kansas  City  of  1889,  a  boulevard,  after  con- 
struction, can  only  be  maintained  at  the  ex- 
pense of  the  park  district.  This  section  is 
as  follows: 

"Provided,  further,  that  when  any  parkway 
or  boulevard  has  been  constructed  at  the  expense 
of  the  adjoining  property,  such  parkway  or  boul- 
evard shall  thereafter  be  maintained  at  the  ex- 
pense of  the  park  district  in  which  the  same  la 
situated  or  out  of  the  general  park  fund." 

In  support  of  this  contention  it  is  urged 
that,  the  former  work  upon  the  boulevard 
having  been  done  under  this  section,  a  con- 
tract right  was  thereby  created  with  abutting 
property  owners  that  all  subsequent  work 
would  be  done  under  the  same  authority,  and, 
despite  the  fact  that  other  means  for  paying 
for  like  work  were  provided  for  by  a  subse- 
quent charter,  that  said  section  remained 
operative  and  exclusive  as  to  improvements 
on  the  boulevard.  We  have  shown  that  this 
section  did  not  create  a  contract  right,  and 
that  such  a  right  was  not  impaired  by  the 
adoption  of  the  new  charter,  and  that  the 
operative  force  of  the  section  only  prevailed 
so  long  as  the  charter  of  which  it  was  a  part 
was  in  existence;  no  longer.  This  being 
true,  the  provision  of  the  present  charter 
(section  12,  article  18,  Charter  of  1909,  bot.  p. 
482)  does  not  admit  of  the  construction  given 
it  by  appellants  in  that  no  such  "right  or  lia- 
bility was  acquired  or  accrued"  under  the 


former  charter  as  is  meant  by  this  section, 
which  is  as  follows: 

"The  repeal  of  any  law  by  the  provisions  of 
this  charter  shall  not  in  any  wise  be  so  con- 
strued as  to  affect  any  right  or  liability  acquired 
or  accrued  thereunder  by  or  on  the  part  of  the 
city  or  any  person  or  body  corporate.  And  this 
charter  shall  not  in  any  manner  affect  any 
right,  li^n,  or  liability  accrued,  established,  or 
subsisting  under  and  by  virtbe  of  the  previous 
charter  or  any  amendments  thereto.  •  •  • 
Nor  shall  this  charter  be  in  any  wise  so  con- 
strued as  to  affect  the  right  or  liability  acquired 
or  accrued  under  the  previous  charter  and 
amendments  thereto,  or  on  the  part  of  the  city 
or  any  person  or  body  corporate." 

[10]  The  interpretation  sought  to  be  given 
section  31  of  article  10  of  the  former  charter, 
and  the  application  thereto  of  section  12  of 
article  18  of  the  present  charter,  would  abso- 
lutely prevent  any  change  in  the  new  charter 
which  imposed  any  other  or  different  obliga* 
tions  upon  persons  or  property  of  a  city  than 
those  theretofore  existing.  This  is  foreign  to 
any  reasonable  construction  of  the  law  on 
this  subject  The  right  of  cities  to  frame 
their  charters,  and,  as  a  consequence,  to 
change  them,  is  a  continuing  right '(Morrow 
V.  Kansas  City,  186  Mo.  675,  85  S.  W.  572), 
which  would  be  nullified  under  appellants* 
construction. 

We  find  no  further  contentions  entitled  to 
our  consideration. 

For  the  reasons  stated  we  lire  of  the  opin- 
ion that  the  petition  does  not  state  a  cause 
of  action,  and  the  judgment  of  the  trial  court 
is  affirmed.  It  is  so  ordered.  All  concur,  ex- 
cept WOODSON,  J.,  absent 


MAUPIN  et  al,  v.  MISSOURI  STATE  LIFE 
INS.  CO.     (No.  12991.) 

(Kansas  City  Court  of  Appeals.     Missouri. 
April  7,  1919.) 

1.  Insurance  ^=:»138(1)  —  Pancellation  or 
Policy— Fratju— Loan  Certificate. 

Where  agent  induced  insured  to  accept  new 
policy  in  lieu  of  old  one,  and  during  consumma- 
tion of  transaction,  through  manipulation  of  pa- 
pers and  substitution  of  certificate  of  loan  for 
application,  the  two  being  of  same  size,  shape, 
color,  and  type,  sccui:ed  insured's  signature  to 
the  loan  certificate,  though  insured  bad  no 
linowledge  of  loan  certificate  and  no  reference 
thereto  had  been  made  during  negotiations,  in- 
sured was  entitled  to  cancellation  of  second  pol- 
icy and  loan  certificate,  and  to  reinstatement  of 
first  policy. 

2.  Estoppel  ^=^72   --   Innocent  Parties — 
Negligence.  • 

Where  one  of  two  innocent  parties  is  to  suf- 
fer from  a  situation  brought  about  without  the 
active  fault  of  either,  that  one  should  be  liable 
whose  negligence  has  been  the  immediate  oause 
of  the  situation. 
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3.  C0NTBACT8  «=»94(1)— Fraud  —  Manipula- 
tion OF  Papera— Negligence. 

Where  one  is  fraudulently  put  into  a  state 
of  mind  that  would  exclude  the  idea  of  his  en- 
tering into  an  obligation,  and  then  finally,  by  a 
trick  in  manipulation  of  the  paper,  made  to  sign 
what  he  did  not  intend  to  sign,  it  is  not  of  a 
character  of  negligence  of  which  the  wrongdoer 
may 'afterwards  take  advantage. 

4.  Insubance  ^=»138(1)— Fbaud— Loan  Ceb- 
TiFiCATB— Consideration  Clause  of  Pol- 
icy. • 

Recital  in  consideration  clause  of  policy  "of 
the  payment  in  advance  of  $217.29,  as  the 
premium  of  one  year's  insurance  (including  the 
advance  reserve  hereon  set  apart  to  the  credit 
of  this  policy)  and  of  the  annual  payment  of 
$35.S0,  until  prcmiupis  for  twenty  years  are 
paid,"  was  not  notice  to  insured  of  loan  cer- 
tificate to  which  agent,  by  fraudulent  substitu- 
tion of  papers,  had  procured  his  signature ;  such 
statement  being  too  confusing  and  complicated 
for  one  not  an  insurance  expert. 

5.  Limitation  of  Actions  ^=»100(1)  —  Ex- 
change OF  Policies— Rescission— Fraud. 

Insured's  action  in  1915  to  rescind  exchange 
of  policies  in  1903  upon  ground  that  agent,  dur- 
ing consummation  of  transaction,  procured  in- 
sured's signature  to  loan  certificate  by  substitu- 
tion of  papers,  was  not  barred  by  lapse  of  time 
where  insured  did  not  know  of  loan  certificate 
until  shortly  before  commencement  of  action. 

6.  Insurance  ^=»248— Exchange  of  Poli- 
cies—Rescission— Payment  OF  Premiums. 

Insured  was  not  precluded  from  prosecuting 
action  to  rescind  exchange  of  policies  on  ground 
of  fraud,  by  reason  of  payment  of  premiums 
after  instituting  suit,  since  purpose  was  to  keep 
second  policy  in  good  standing  until  reinstate- 
ment of  first  policy,  and  payment  of  premiums 
was  not  prejudicial  to  insurer. 

7.  Insurance  ^s»248— Exchange  of  Policies 
—Rescission  —  Restoration  of  Status 
Quo. 

That  insured  has  had  the  advantage  of  bet- 
ter insurance  and  cannot  put  insurer  in  status 
quo  did  not  preclude  cancellation  for  fraud  of 
20-year  policy  and  reinstatement  of  canceled 
policy  in  lieu  of  which  former  policy  was  issued, 
since  impossibility  of  restoring  status  quo  was 
due  to  insurer's  fraud. 

8.  Contracts  ^=>265— Rescission— Fraud  — 
Status  Quo. 

Where  the  impossibility  of  restoring  the 
status  quo  results  from  the  fraud  of  the  de- 
fendant, rescission  will  be  granted  and  justice 
done  between  the  parties  as  near  as  circum- 
stances will  permit. 

Appeal  from  Circuit  Court,  Gentry  County ; 
William  C.  Ellison,  Judge. 
"Not   to   be  officially   published." 

Bill  by  Ayers  P.  Maupin  and  others  against 
the  Missouri  State  Life  Insurance  Company. 
Decree  for  plaintiffs,  and  defendant  appeals. 
Affirmed   as  modified. 
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Jones,  Hocker,  Sullivan  &  Angert,  of  St 
Louis,  and  W.  F.  Dalbey,  of  Albany,  for  ap- 
pellant. 

J.  W.  Peery,  of  Albany,  and  J.  W.  SulUng- 
er,  of  King  City,  for  respondents. 

ELUSON,  P.  J.  Defendant  was  former- 
ly incorporated  and  known  as  the  "Safety 
Fund  Life  Association,"  but  afterwards  was 
incorporated  under  the  present  designation 
"Missouri  State  Life  Insurance  Company." 
While  doing  business  under  the  first  name 
such  company,  on  the  15th  of  April,  1896, 
issued  its  policy  of  insurance  to  plaintiff,  the 
husband,  for  $1,000,  payable  at  his  death  to 
plaintiff,  the  .wife.  Seven  years  thereafter, 
in  April,  1908,  after  reincorporating  under 
the  present  name,  defendant  sent  its  agent 
to  the  plaintiff  husband,  who  induced  him  to 
surrender  the  first  policy  for  another  of  like 
amount,  issued  by  the  present  ^defendant, 
which  called  for  20  yearly  premium  payments 
of  $36.80  each,  the  policy  to  become  paid  up 
in  April,  1916. 

This  proceeding  was  begun  by  plaintiffs 
filing  a  bUl  in  equity  whereby,  for  reasons 
therein  stated,  they  seek  to  cancel  the  see* 
ond  policy  and  to  reinstate  the  first,  and  also 
to  cancel  a  certain  loan  contract  therein  de- 
scribed. The  decree  in  the  trial  court  was  in 
their  favor. 

In  making  this  surrender  of  the  first  pol- 
icy and  accepting  the  second  policy  it  appears 
that  plaintiff,  in  addition  to  signing  an  ap- 
plication for  the  second  policy,  also  signed 
what  is  called  a  "Certificate  of  Loan,"  in  tne 
sum  of  $181.49,  with  6  per  cent,  interest, 
whi<di  was  made  a  li^i  on  the  policy,  and 
which,  if  not  paid  before  plaintiff*s  death  as 
therein  provided,  should  be  deducted  from 
the  amount  of  the  policy  at  his  death.  Plain- 
tiff cliarged  that  his  signature  to  this  cer- 
tificate was  obtained  by  fraud  and  that  he 
had  not  intentionally  signed  it ;  that,  in  fact, 
he  never  knew  anything  of  such  certificate 
until  he  afterwards  learned  it  was  in  de- 
fendant's possession. 

It  was  conclusively  shown  that  defendant 
issued  a  circular  letter  and  mailed  one  to 
plaintiff  and  to  each  of  several  others  in  the 
same  community  with  like  policies  in  the 
Safety  Fund  Life  Association.  It  reads  as 
follows : 

"Dear  Sir:  This  company  has  decided  to  al- 
low you  to  exchange  your  Safety  Fund  Life  As- 
sociation Certificate  No.  781  to  one  of  its  reg- 
istered policies,  giving  you  all  the  advantages 
of  a  level  premium  contract,  and  also  credit 
for  the  time  you  have  paid  under  the  old  cer- 
tificate. These  new  policies  have  cash  values 
and  return  50  per  cent,  of  all  premiums  paid, 
in  addition  to  their  face  value,  in  case  of  death.. 
Our  manager  of  the  exchange  department,  Mr. 
H.  G.  Parr,  will  be  in  your  city  on  December 
16th,  17th,  and •18th  at  the  office  of  Ben  Kess- 
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ler,  where  we  wish  you  to  call  on  him  and  bring 
your  old  certificate  with  you.  He  will  fully 
explain  the  conditions  of  the  old  certificate  to 
you  as  well  as  those  of  the  new  policy.  Don't 
forget  the  date  or  the  old  policy." 

It  was  also  shown  that  on  the  day  appoint- 
ed defendant's  agent  met  plaintiff  and  the 
exchange  of  policies  was  made.  The  testi- 
mony of  plaintiff  and  of  this  agent  cannot 
be  reconciled  In  many  particulars,  buc  some 
conceded  facts  and  many  circumstances  make 
clear  to  us  that  the  trial  court  reached  the 
right  conclusion  in  holding  with  th%  plain- 
tiff. 

[11  The  agent  made  his  appearance  at  the 
time  and  place  stated  in  the  letter,  and 
though  everything  else  connected  with  the 
matter  was  talked  about,  no  mehtion  was 
made  that  a  loan  was  to  be  a  feature  in  the 
transaction  It  will  be  noticed  that  the  let- 
ter is  silent  as  to  such  obligation  on  plain- 
tiff's part  being  a  consideration  for  the  ex- 
change. It  seems  too  clear  for  dispute  that 
the  letter  was  so  framed  as  not  to  lead  any 
one  to  suspect  such  an  obligation  was  to  be 
a  part  of  the  transaction. 

It  was  shown  that  at  the  time  the  trans- 
action was  consummated  by  making  the  ex- 
change the  agent  made  no  reference  to  such 
a  paper  as  now  turns  out  to  be  a  loan  cer- 
tificate. It  was  printed  on  a  slip  of  paper 
of  the  same  size,  shape,  color,  and  type  as 
the  application.  There  was  nothing  to  show 
that  the  two  papers  were  not  one  and  the 
same,  except  at  the  end  of  one  on  the  mar- 
gin, was  the  word  "Application,"  and  on  the 
other  "Certificate  of  Loan."  Considering  the 
general  similar  appearance  of  the  two  papers, 
these  words  at  the  end  of  each  were  calcu- 
lated more  to  deceive  than  to  enlighten. 

The  inducement  held  out  for  the  exchange 
was  that  at  that  time  the  first  policy  had  run 
for  7  years  and  it  called  for  payments 
through  life,  while  the  one  proposed  to  be 
substituted  was  a  20-payment  plan,  that  Is, 
on  an  annual  payment  of  $35.80  for  20  years 
the  second  would  be  a  paid-up  policy;  that 
the  policy  had  a  cash  value  and  that  one- 
half  the  premiums  paid  would  be  returned  at 
death.  In  addition  to  this,  credit  was  to  be 
given  to  plaintiff  for  the  7  years  the  first 
policy  had  run,  leaving  only  13  future  pay- 
ments. 

But  this  was  not  all.  At  the  request  of  one 
of  the  other  policy  holders  to  whom  we  have 
referred,  defendant  furnished  an  "lUuatra- 
■  tlon"  of  the  new  policy  as  compared  with 
the  old.  In  a  letter  In  which  Is  set  forth 
many  supposed  advantages  In  a  new  policy; 
but  there  Is  a  total  absence  of  any  sugges- 
tion that  It  Involved  a  loan  to  be  paid  by 
plaintiff. 

The  business  was  transacted  at  a  table 
in  a  village  store  and  defendant's  agent  han- 
dled all  the  papers.    He  made  certain  state- 


ments to  plaintiff  in  urging  the  exchange. 
He  so  manipulated  the  papers  and  so  con- 
ducted the  negotiation  that  plaintiff  never 
knowingly  saw,  and  never  heard  of,  a  loan 
certificate.  Indeed,  the  whole  transaction  is 
so  like  that  detailed  in  Green  v.  Life  Ins. 
Co.,  159  Mo.  App.  277,  140  S.  W.  325,  that 
they  cannot  be  distinguished. 

In  this  connection  we  may  remark  that 
defendant  claims  the  Green  Case  is  prac- 
tically ovesruled  In  the  later  case  of  Miller 
V.  Missouri  State  Life  Ins.  Co.,  194  Mo.  App. 
265,  186  S.  W.  762.  This  is  a  misapprehen- 
sion. The  Miller  Case  was  one  at  law  on  the 
second  policy,  while  the  present  is  one  In 
equity  to  cancel  that  policy.  See  opinion  on 
rehearing  In  Miller  Case,  194  Mo.  App.  281, 
186  S,  W.  768. 

Realizing  the  force  of  the  case  made  by 
plaintiffs,  defendant  calls  to  its  aid  a  rule 
allowed  against  a  party  seeking  relief  from 
a  situation  In  which  he  finds  himself  placed 
by  his  own  negligence.  This  phase  of  the 
case  also  appeared  in  the  Green  Case,  but 
was  not  allowed  to  prevail  in  the  circum- 
stances of  that  case,  and  neither  w^ill  we 
allow  It  in  this  case. 

[2]  It  may  well  be  said  that  where  one  of 
two  Innocent  parties  is  to  suffer  from  a  sit- 
uation brought  about  without  the  active 
fault  of  either,  that  one  should  be  liable 
whose  negligence  has  been  the  Immediate 
cause  of  the  situation.  But  in  this  case 
there  are  not  two  innocent  parties.  The  de- 
fendant is  palpably  a  guilty  party,  actively 
at  fault,  and  therefore  it  is  driven  to  a  theory 
of  this  nature:  That  as  plaintiff  carelessly 
did  not  read  the  paper,  when,  being  a  man 
of  normal  faculties,  he  might  have  read  it, 
he  cannot  afterwards  be  allowed  to  attack 
its  terms  and  obligations.  Very  many  authori- 
ties are  dted  in  support  of  this  statement. 
But  we  think  them  wholly  inapplicable.  For 
this  is  not  a  case  where  one  knowing  he  is 
signing  a  paper  neglects  to  read  It.  Here  no 
culpable  negligence  on  plaintiff's  part  was 
shown.  He  had  been  artfully  led  to  believe 
by  statements  of  the  contract,  verbal  and 
written,  purporting  to  cover  Its  terms,  in 
which  the  paper  obligation  afterwards 
brought  to  light  did  not  appear,  and  when 
he  came  to  sign  the  application  and  pre- 
mium note  for  $35.80,  In  consummation  of 
what  he  had  been  led  to  believe  was  the  con- 
tract, It  turns  out  that  he  had,  by  a  trick 
in  manipulation  of  the  papers  by  defendant's 
agent,  been  made  to  sign  an  obligation  never 
mentioned  or  considered.  This  agent  had 
been  compelled  to  admit,  while  on  the  wit- 
ness stand,  that  besides  a  large  service  in 
making  exchanges  of  Insurance  policies  with 
compensation  at  large  percentages,  he  had 
been  in  the  service  of  a  minstrel  show  in 
which  he  practiced  the  art  of  "sleight  of 
hand"  or  "legerdemain."  His  experience  led 
him  to  the  following  mode  of  dealing  with 
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plaintiff,  which  he  thought  .would  prevent 
plaintiff  from  reading  the  paper  now  called 
the  loan  certificate,  viz.  by  having  him  sign 
that  paper  first.  This  is  the  way  he  stated 
it,  as  shown  in  the  record : 

**Q.  I  want  you  to  tell  the  court  how  you  had 
it  folded,  if  at  all?  A.  Just  that  way  (indicat- 
ing)* Q-  Which  side  did  you  require  him  to 
sign  first?  A.  I  don't  know  about  that.  It  was 
my  custom  to  have  the  legal  reserve  part  first 
(Certificate  of  Loan).  Q.  Why?  A.  Because 
a  man  usually  reads  what  he  last  signs;  that 
has  been  my  experience." 

[3]  Wliere  one  is  fraudulently  put  into  a 
state  of  mind  that  would  exclude  the  idea  ot 
his  entering  into  an  obligation,  and  then  final- 
ly, by  a  trick  in  manipulation  of  the  paper, 
made  to  sign  what  he  did  not  intend  to  sign, 
it  is  not  a  character  of  negligence  of  which 
the  wrongdoer  may  afterwards  take  advan- 
tage. 

[4]  The  policy  which  plaintiff  received  In 
lieu  of  the  one  surrendered  contained  a  re- 
cital in  the  consideration  clause  "of  the  pay- 
ment in  advance  of  $217.29,  as  the  premium 
of  one  year's  insurance  (including  the  advance 
reserve  hereon  set  apart  to  the  credit  of 
this  policy)  and  of  the  annual  payment  of 
$35.80,  until  premiums  for  twenty  years  are 
paid."  We  are  not  impressed  with  defend- 
ant's suggestion  that  this  was  notice  to 
plaintiff  that  he  had  entered  into  the  written 


each,  on  the  second  policy  since  he  Instituted 
this  action,  and  defendant  insists  that  he 
thereby  ratified  the  transaction  and  condon- 
ed 'the  fraud.  It  is  apparent  that,  since 
plaintiff  was  prosecuting  this  action  to  annul 
the  policy  for  fraud,  he  could  not  have  In- 
tended, at  the  same  time,  to  ratify  it,  and 
that  defendant  could  not  have  understood 
that  he  did.  There  was  nothing  in  the  act 
that  placed  defendant  In  any  worse  position. 
The  payment  of  these  premiums  showed  only 
that  it  was  plaintiff's  idea  that  to  be  pro- 
tected with  Insurance  he  must  pay  under  the 
new  policy  until  he  had  the  old  one  restored 
by  the  judgment  of  the  court.  It  was  de- 
fendant's duty,  when  confronted  with  the 
fraud  of  its  agent  by  the  institution  of  this 
action,  to  have  Immediately  reinstated  the 
first  policy,  and  it  should  not  have  put  plain- 
tiff In  the  dilemma  of  abandoning  the  sec- 
ond one  before  the  first  was  restored  to  him. 
Green  v.  Life  Ins.  Co.,  159  Mo.  App.  294-298, 
140  S.  W.  325,  supra.  These  observations 
apply  also  to  the  estoppel  claimed  by  de- 
fendant. 

[7,  8]  Nor  Is  the  point  well  taken  by  de- 
fendant wherein  it  is  claimed  that  plaintiff 
has  had  the  advantage  of  better  or  Increased 
insurance  and  that  the  status  quo  cannot  be 
restored  by  plaintiff.  If 'this  be  true,  It  is 
the  result  of  defendant's  fraud.  The  rule  is 
that,  where  the  Impossibility  of  restoring  the 
status  quo  results  from  the  fraud  of  the 
obligation  in  question,  for  the  reason,  as  de- 1  defendant,  rescission  will  be  granted  and  jus- 
fendant  says,  that  $217.29  make  exactly  the '  tlce  done  between  the  parties  as  near  as  cir- 
amount  of  the  obligation  in  question  ($181.- 1  cumstances  will  permit  The  wrongdoer 
49)  and  the  annual  premium  of  $35.80.  We  j  will  not  be  permitted  to  take  advantage  of  a 
think  the  explanation  of  that  complicated  ,  situation  his  fraud  has  produced.  Green  v. 
and  confusing  statement  of  the  consideration,  Life  Ins.  Co.,  supra ;  Paquin  v.  MUliken,  163 
Instead  of  aiding  defendant,  is  but  further!  Mo.  79,  107,  63  S.  W.  417.  1092;  24  Amer.  & 


evidence  of  an  Intention  to  deceive,  since 
no  one  save  an  expert  in  insurai^ce  can  un- 
derstand it  It  is  going  a  great  way  to  ask 
that  ^e  accept  that  as  a  warning  to  plain- 
tiff that  he  had  signed  the  obligation  in  con- 
troversy. Glassner  v.  Johnston,  133  Wis. 
485,  113  N.  W.  977;  Beckwith  v.  Ryan,  66 
Conn.  589,  34  Atl.  488. 

[51  Finally  it  is  urged  by  defendant  that 
plaintiff's  petition  amounts  to  a  statement 
of  an  action  to  rescind,  and  that 'it  ought 
not  to  be  allowed  because,  while  the  exchange 
of  policies  was  made  in  1903,  this  action  was 
not  instituted  until  1915.  But  the  evidence 
discloses  that  plaintiff  did  not  become  aware 
of  the  fact  that  defendant  was  claiming  to 
hold  a  certificate  of  loan  ^igned  by  him  un- 
til a  "short  time"  before  he  brought  this 
action.  We  think  there  is  nothing  In  the 
point  as  to. the  matter  of  time  or  delay. 

[8]  It  appears  from  the  evidence  that 
plaintiff  paid  two  annual  premiums,  of  $35.80 
214  S.W.-26 


Eng.  Ency.  of  Law  (2d  Ed.)  623. 

We  are  satisfied  the  judgment  should  be 
afilrmed. 

All  concur. 

♦ 

PER  CURIAM.  Since  the  foregoing  was 
written  our  attention  has  been  called  to  the 
fact  that  by  Improper  computation  the  judg- 
ment entered  is  $75.79  in  excess  of  what  it 
should  have  been.  In  calling  attention  to 
this,  defendant  makes  a  miscalculation  on  its 
own  part  By  subtracting  $260:73  from 
$465.40,  we  have  $204.67,  Instead  of  $194.67, 
as  stated  by  defendant.  By  subtracting  $204.- 
67  from  $280.46,  judgment  rendered  with  in- 
terest, we  have  $75.79  as  the  excess,  Instead 
of  $85.79,  as  stated  by  defendant  We  will 
ther€ifore  deduct  $75.79  from  sum  of  money 
adjudged  to  plaintiff  and  aflSrm  the  Judgment 
for  $204.67,  Instead  of  $280.46,  as  entered  in 
the  circuit  court.  The  judgment  otherwise 
standing  afiSrmed  as  rendered  by  that  court 
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rARKER-WASHINGTO»    CO.    v.    FIEIiB. 
(No.  12736.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
June  16, 1919.) 

1.  Municipal  Cobpobations  ^=>107(2)— Or- 
dinance—Signatube  OP  Matob. 

The  signature  of  the  regular  mayor  showing 
his  approval  is  necessary  before  bill  can  become 
an  ordinance ;  the  mayor  being  one  of  the  legis- 
lative branches. 

2.  Municipal  Cobpobations  <©=>106(1)— Ob- 
DiNANCEs  —  Enactment  —  "Pbesidinq  Of- 
ncEB.** 

Under  Kansas  City  Charter,  requiring  "pre- 
siding officer"  of  the  houses  of  the  city  council 
to  sign  ordinances,  signature  as  "pro  tern  speak- 
er" by  member  of  lower  house  who  had  been 
called  to  chair  by  regularly  elected  speaker,  in- 
stead of  the  signature  of  such  regularly,  elected 
speaker,  did  not  invalidate  ordinance  so  as  to 
preclude  contractor  which  had  performed  work 
thereunder  from  enforcing  special  tax  bills. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Presiding  Officer.] 

3.  Municipal  Cobpobations  ^=»111(1)— Va- 
lidity OF  .Obdinance—De  Facto  Officeb— 

SlQNATUBE   of  SpEAKEB  PbO  TeM. 

Validity  of  ordinance  cannot  be  collaterally 
impeached  in  action  by  contractor,  having  per- 
formed work  thereunder  to  enforce  special  tax 
bills,  on  ground  that  it  was'  signed  by  speaker 
pro  tern  of  lower  house  of  city  council,  instead 
of  regularly  elected  speaker;  the  signature  of 
speaker  pro  tern  being  act  of  de  facto  officer. 

4.  Municipal  Cobpobations  ^=»35—Absobp- 
TioN  of  Otheb  City— Effect~Se web  Dis- 
tbict. 

Kansas  City,  by  absorbing  city  of  Westport 
under  Rev.  St.  1889,  §  1880,  amended  Laws 
1895;  pp.  54.  55,  and  Ordinance  No.  8962,  City 
Charter  1898,  p.  6,  note  (b),  did  not  terminate 
existence  of  sewer  district  created  by  city  of 
Westport. 

5.  Municipal  Cobpobations  ^=>450— Sbweb 
DisTBicT  IN  Annexed  City— Adoption  by 
A B sobbing  City. 

Where  city  having  absorbed  another  city 
passed  ordinance  providing  for  construction  of 
sewers  in  sewer  district  created  by  the  latter,  the 
former  thereby  adopted  such  sewer  district. 

6.  Municipal  Cobpobations  e=>90  —  Obdi- 
nances^Meeting  of  Aldebmen— Quobum. 

Ordinance  passed  at  .adjourned  meeting  of 
board  of  aldermen  at  which  there  was  a  quorum 
of  the  aldermen  present  and  voting  was  not  in- 
valid because  there  was  no  quorum  at  preceding 
meeting  at  which  adjournment  had  been  taken; 
the  presence  of  quorum  at  adjourned  meeting 
showing  desire  of  quorum  to  hold  meeting  at 
such  time. 

7.  Municipal  Cobpobations  <©=>5G8(3)  — 
Sewer  Improvements— Invalidity  of  Tax 
Bill— Evidence. 

In  action  to  enforce  special  tax  bill  issued 
in  part  payment  for  construction  of  joint  dis- 


trict sewer,  evidence  held  insufficient  to  show 
tliat  a  part  of  the  joint  sewer  was  constructed 
outside  of  the  joint  sewer  district 

8.  Municipal  Cobpobations  ^=»485(5) — JLc- 
tion  to  Enfobce  Tax  Bill  —  BuBDsrv^  or 
Proof— Effect  of  Tax  Bill. 

In  action  to  enforce  special  tax  bill  issued 
in  part  for  construction  of  joint  district  sewer, 
burden  of  proving  invalidity  of  bill  was  on  de- 
fendant. 

9.  Municipal  Cobpobations  <S=>485(5> — ^Ac- 
tion to  Enfobce  Tax  Bill— CoNSTBUcrriow 
OF  Seweb— Degbee  of  Pboof. 

In  action  to  enforce  special  tax  bill  issued 
in  part  payment  for  construction  of  joint  dis- 
trict sewer,  evidence  that  part  of  sewer  was 
constructed  outside  of  joint  sewer  district  to  es- 
tablish invalidity  of  tax  bills  must  be  clear  and 
definite. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  William  O.  Thomas,  Judge. 

Action  by  the  Parker- Washington  Company 
against  Anna  Camp  Field.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Johnson  &  Lucas  and  R.  H.  Field,  all  of 
Kansas  City,  for  appellant 

Ball  &  Ryland,  of  Kansas  City,  for  respond- 
ent. 

THIMBLE,  J.  This  action  is  to  enforce  a 
special  tax  bill  for  $28.40  issued  in  part  pay- 
ment of  a  "joint  district  sewer"  coustmcted 
under  an  ordinance  of  Kansas  City,  known  as 
Ordinance  No.  30787,  approved  October  31, 
1905.  Said  tax  bill  is  against  lot  5,  block  45, 
Hyde  Park,  in  said  city,  of  which  the  defend- 
ant is  the  owner.  Petition  and  tax  bill  are  in 
the  usual  form,  and  their  sufficiency  to  create 
a  prima  facie  case  for  plaintiff  is  not  ques- 
tioned. 

The  answer  was  a  general  denial.  A  jury 
was  waived,  the  cause  was  tried  by  the  court 
and*  a  Judgment  was  rendered,  sustainimg  the 
tax  bill  and  enforcing  same  against  the  prop- 
erty described  therein.  From  this  Judgment 
the  defendant  has  appealed. 

The  first  objection  raised  against  the  tax 
bill,  and  the  one  upon  which  the  greater  por- 
tion of  appellant*s  brief  is  expended,  relates 
to  the  validity  of  the  ordinance  in  its  pass- 
age through  the  lower  house  of  the  city 
council.  The  ordinance  was  in  due  and  prop- 
er form.  The  president  and  secretary  of  the 
board  of  public  works  certified  thereon  that 
the  Joint  sewer  district  established  and  the 
sewers  proposed  to  be  constructed  therein 
conform  to  the  system  of  sewers  established 
by  the  board  of  public  works,  and  that  said 
board  approved  the  ordinance.  Said  ordi- 
nance also  showed  that  it  passed  the  lower 
house  of  the  common  council  October  23,  1905, 
that  it  passed  the  upper  house  on  October  30, 
1905,  and  bore  the  approval  and  signature  ot 
the  mayor  October  31,  1905,  and  was  attested 
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by  the  dty  clerk  with  the  seal  ol  the  city 
thereto  affixed.  Its  passage  through  the  I0W7 
er  and  upper  houses  was  shown  upon  the  or- 
dinance in  this  manner: 

"Passed  Oct.  23,  1905.  D.  R.  Spalding,  Pro 
Tem  Speaker  Lower  House  of  the  Omnion 
Council."  "Passed  Oct.  30,  1905,  H.  M.  Beard- 
sley,  President  Upper  House  of  the  Common 
Council." 

The  Journal  of  the  proceedings  of  the  low- 
er house  on  October  23,  1905,  shows  that 
all  of  the  members  were  present  but  two,  thai 
the  ordinance  in  question  was  passed;  all 
the  members  present  voting  "aye."  The 
point  relied  upon  by  appellant  is  that  the  or- 
dinance was  not  signed  by  the  speaker  of  the 
lower  house,  but  by  Spalding  as  "pro  tem 
speaker."  Tbe  city  charter  provides  that  the 
lower  house  shall  choose  one  of  its  own  mem- 
l)ers  to  preside  over  its  deliberations,  who 
shall  be  known  as  speaker.  Homer  Mann 
was  at  this  time  the  regularly  chosen  speaker, 
and  Spalding  was  a  member  of  said  house. 
It  seems  that  when  the  meeting  first  began, 
Mann  was  in  the  chair,  but  later  in  the  meet- 
ing the  record  recites,  "Alderman  Spalding  in 
the  chair."  Just  why  this  was  done  is  not  dis- 
closed ;  but  it  appears  that  it  was  customary 
for  the  presiding  officer  to  call  a  member 
from  the  floor  to  the  chair  if  for  any  reason 
be  wished  to  step  out  or  leave  the  stand. 
That  was  a  common  and  ordinary  occurrence, 
and  such  member  so  called  from  the  floor  to 
the  chair  sat  as  speaker  pro  tem,  and  was  re- 
garded, while  in  the  chair,  as  speaker  pro 
tem  even  though  the  regular  speaker  remain- 
ed In  the  room.  This  was  done  a  great  many 
times,  and  had  been  the  practice  for  years, 
and  it  had  always  been  the  recognized  custom 
of  the  house  that  whoever  was  In  the  chair 
was  the  recognized  speaker  of  the  house. 
The  member  in  the  chair  as  speaker  pro  tem 
would  sign  the  ordinances  that  were  passed 
while  he  was  in  the  chair,  and  the  regular 
speaker  would  sign  those  ordinances  that 
went  through  while  he  was  in  the  chair ;  this 
occurring  frequently  on  the  same  night  or  at 
the  same  meeting.  For  some  reason  during 
the  meeting  in  question  here  the  regular 
speaker,  Mann,  called  Alderman  Spalding  to 
the  chair,  and  the  evidence  discloses  that 
during  the  transaction  of  the  business  done 
with  Spalding  in  the  chair  Mann  was  present 
in  the  room,  and  voted  for  all  ordinances  that 
were  passed,  including  the  ordinance  involved 
herein.  Appellant  claims  the  ordinance  nev- 
er passed  the  lower  house,  because  the  char- 
ter provides  that  an  ordinance  is  not  deemed 
passed  by  either  house  "until  it  is  signed  by 
the  presiding  officer."  The  charter  also  pro- 
vides that  the  presiding  officer  shall  sign  it 
in  open  session,  and  the  clerk  shall  at  once 
transmit  the  ordinance  to  the  other  house, 
and  if  it  be  passed  by  such  other  house  with- 
out amendment  it  shall  be  signed  by  the  pre- 
siding officer  and  presented  to  the  mayor. 


The  purpose  of  the  presiding  officer's  signa- 
ture is  to  furnish  the  mayor  with  evidence  of 
the  fact  that  the  ordinance  had  passed  the 
house.  The  charter  nowhere  says  the  regu- 
larly elected  speaker  shall  sign  all  ordinanc- 
es whether  he  was  presiding  or  not,  nor  does 
it  say  no  ordinance  shall  be  valid  unless  it 
bears  the  signature  of  the  regular  speaker. 
Mann  was  the  regularly  chosen  speaker  for  a 
term  of  two  years,  during  which  term  this 
ordinance  was  passed,  but  he  was  not  the  of- 
ficer piresiding  when  the  ordinance  was  pass- 
ed. Spalding  was  presiding  then,  and  he  cer- 
tified to  its  passage,  the  entire  legislative  au- 
thority of  the  city  recognized  it,  the  ordi- 
nance was  approved  by  the  mayor  and  au- 
thenticated under  the  hand  and  official  seal 
of  the  city  clerk,  the  work  was  done  under  it, 
was  received  and  approved,  and  now,  when 
the  contractor  is  seeking  to  obtain  his  money, 
it  is  urged  that  because  the  ordinance  does 
not  bear  the  signature  of  the  regular  speak- 
er, it  should  be  regarded  as  never  having 
passed  the  house,  and  the  whole  proceeding 
should  be  declared  null  and  void. 

[1]  Of  course,  if  the  ordinance  lacked  the 
support  of  passage  through  one  of  the  neces- 
sary legislative  branches,  then  no  doubt  it 
would  not  become  an  ordinance,  and  those 
who  build  rights  thereon  and  attempt  to  as- 
sert them  must  take  notice  of  such  absence 
of  legislative  sanction.  But  it  seems  to  us 
that  there  is  a  distinction  between  acts  done 
by  an  officer  which  are  required  to  show  that 
one  of  the  legislative  branches  has  passed  on 
the  matter  and  acts  which  are  necessary  to 
be  done  by  a  certain  duly  elected  and  quali- 
fied officer  in  order  to  constitute  legislative  or 
lawmaking  action  on  his  part.  For  instance, 
the  signature  of  the  one  presiding  over  one 
of  the  branches  of  the  city  legislature  is  nec- 
essary to  show  that  the  bill  passed,  but  the 
signature  of  the  regular  mayor,  showing  his 
approval,  is  necessary  before  the  bill  can  be- 
come an  ordinance,  since  he  and  he  alone  is 
one  of  the  legislative  branches  to  whom  is 
committed  the  power  of  saying  whether  a 
bill  shall  or  shall  not  become  a  law.  Beck- 
er V.  City  of  Washington,  94  Mo.  375,  381,  7 
S.  W.  291.  Of  course,  we  do  not  mean  to  say 
that  if  a  bill  were  not  signed  by  any  presid- 
ing officer  of  the  house  the  omission  would 
not  be  fatal,  but  that  is  not  the  case  here. 
In  this  cAse  the  one  presiding  was  a  member 
of  the  house  and  was  presiding. 

[2,  3]  In  this  case,  the  ordinance  in  due 
form  is  certified  by  the  speaker  pro  tem.,  then 
in  the  chair,  as  having  passed  the  house.  It 
did  pass  the  house,  went  to  the  other  house 
and  passed  there,  went  to  the  mayor,  was 
signed  and  approved  by  him  and  authenticat- 
ed by  the  seal  of  the  city  and  the  signature 
of  the  city  clerk.  To  hold  that  the  contrac- 
tor, doing  work  under  an  ordinance  thus  sup- 
ported and  authenticated,  must  lose  his  work 
and  the  whole  thing  be  declared  void  would, 
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we  think,  be  a  narrow  and  harsh  mle.  Por- 
ter V.  Boyd  Paving  &  Construction  Co.,  214 
Mo.  1,  14,  112  S.  W.  235.  We  do  not  think 
the  ordinance  was  rendered  void,  since  the 
charter  does  not  so  provide.  State  ex  rel.  v. 
Wilder,  211  Mo.  805,  317,  109  S.  W.  574; 
City  of  St.  Louis  v.  Foster,  52  Mo.  513,  515. 
See,  also,  Newcombe  v.  Kramer,  189  Mo.  App. 
538,  541,  176  S.  W.  1072 ;  Pacific  Railroad  ▼. 
Governor,  23  Mo.  353,  364,  66  Am.  Dec  673; 
City  of  Tarkio  v.  Cook,  120  Mo.  1,  8,  25  S.  W. 
202,  41  Am.  St  Rep.  678. 

Again  the  principle  of  the  validity  of  the 
acts  of  a  de  facto  officer  should,  we  think,  ap- 
ply here.  Adams  v.  Lindell,  5  Mo.  App.  197, 
affirmed  by  the  Supreme  Court  in  72  Mo.  198. 
The  contention  that  there  can  be  no  de  facto 
officer  when  there  is  no  office  does  not  apply 
here,  since  the  office,  the  place  or  function 
filled  by  the  one  presiding  over  the  delibera- 
tions of  the  body,  was  in  existence  and  was 
filled  by  the  member  of  the  house  acting  as 
such.  That  the  ordinance  cannot  be  thus  col- 
laterally impeached  see  Wilson  v.  Kimmel, 
109  Mo.  260,  263,  19  S.  W.  24 ;  Verdln  v.  City 
of  St  Louis,  131  Mo.  26,  118.  33  S.  W.  480, 
36  S.  W.  52. 

The  appellant's  property  is  In  sewer  dis- 
trict 3.  This  district  was  created  by  the  city 
of  Westport  when  It  was  a  separate  munici- 
pality. In  December,  1897,  Kansas  City,  un- 
der authority  of  a  statute  and  Its  ordinance 
(section  1880,  R.  S.  1889,  amended  Laws  1895, 
pp.  54,  55,  and  Ordinance  No.  8962,  City  Char- 
ter 1898,  p.  6,  note  "b")  extended  Its  limits 
and  absorbed  Westport,  and  the  extension 
authority  provided  that — 

''Upon  such  extension  being  made,  the  corpo- 
rate existence  of  such  incorporated  city,  town  or 
village,  so  included  in  such  extension,  shall  ipso 
facto  cease.*' 

The  ordinance  which  authorized  the  crea- 
tion of  the  joint  sewer  district  and  the  con- 
struction of  the  Joint  sewer  therein  and  un- 
der which  the  work  was  done  and  the  tax  bill 
issued  united  several  districts  Into  a  Joint 
sewer  district,  referring  to  them  by  number, 
and  among  these  wiere  sewer  districts  1,  2, 
3,  etc.  It  is  contended  by  appellant  that  sew- 
er district  3,  being  created  only  by  Westport 
ordinance,  ceased  to  exist  when  that  munic- 
ipality became  merged  Into  Kansas  City, 
and  that  until  district  3  had  been  established 
by  ordinance  of  Kansas  City  the  latter  city 
could  not  unite  it  with  others  into  a  Joint 
sewer  district.  The  claim  is  further  made 
that  the  ordinance  of  Westport  creating  dis- 
trict 3  was  not  passed  at  a  valid  meeting. 

[4,  B]  Because  the  corporate  existence  of 
Westport  ceased  did  not  destroy  the  things 
the  municipality  had  theretofore  created.  On 
March  17,  1899,  Kansas  City  by  ordinance  es- 
tablished and  caused  to  be  constructed  #sew- 
ers  in  district  No.  3,  and  thereby  adopted 
said  district  as  established  by  Westport.  It 
also  recognized  said  district  3  in  the  ordi- 


nance, which  Is  the  foundation  of  the  tax  bill 
herein  Involved.  We  think  the  contentions  of 
appellant  in  this  regard  were  disapproved 
in  Barber  Asphalt  Paving  Co.  v.  Field,  134 
Mo.  App.  663,  111  S.  W.  907,  and  in  Barber 
Asphalt  Paving  Co.  v.  Hayward.  248  Mo.  280, 
154  S.  W.  140. 

[6]  The  contention  that  the  city  of  West- 
port  did  not  validly  create  the  district  No.  3 
Is  based  upon  the  following:  The  Journal  of 
the  proceedings  of  the  board  of  aldermen  of 
the  city  of  Westport  show  that  the  board  met 
in  regular  monthly  session  on  February  4, 
1895.  Five  of  the  eight  aldermen  were  pres- 
ent, and  the  board  adjoined  to  meet  February 
18,  1895.  On  that  date  the  mayor  and  four 
of  the  eight  aldermen  met  and  the  record 
shows  that,  "there  being  no  quorum,  the 
board,  on  motion,  adjourned  to  February  22, 
1895."  At  this  meeting,  when  the  ordinance 
was  passed  in  due  and  regular  form,  the  may- 
or, marshal,  clerk,  and  seven  of  the  eight  al- 
dermen were  present,  and  all  seven  of  tliem 
voted  for  the  bill.  It  was  approved  by  the 
mayor  and  became  an  ordinance,  and  was 
acted  upon  and  treated  as  such.  The  ground 
of  appellant's  objection  is  that  the  aldermen 
at  the  meeting  of  February  18th,  being  less 
than  a  quorum,  had  no  authority  to  adjourn 
over  to  the  future  date,  and  that,  ^ven 
though  all  of  the  aldermen  except  one  were 
present  on  said  future  date,  thereby  evincing 
their  desire  to  hold  the  adjourned  meeting 
at  that  time,  nevertheless,  the  meeting  was 
Illegal,  and  all  business  transacted  thereat 
was  null  and  void.  At  this  time  there  was 
an  ordinance  In  force  which  provided  that 
regular  meetings  should  be  held  on  the. first 
Tuesday  of  each  month,  and  that  there  might 
be  such,  adjourned  meeting  or  meetings  from 
time  to  time  of  any  regular  meeting  as  may 
be  desired  by  the  board  of  aldermen.  It  is 
true,  a  later  ordinance  fixed  the  date  of  reg- 
ular meetings  on  the  first  Monday  of  each 
month,  but  it  did  nothing  else,  and  made  no 
other  change,  nor  did  It  repeal  any  provisions 
concerning  adjourned  meetings.  We  do  not 
think  the  rights  of  plaintiff  should  be  sacri- 
ficed upon  the  point  of  such  a  sharp  techni- 
cality. Whether  the  mayor  and  four  alder- 
men, being  less  than  a  quorum,  had  to  have 
explicit  legislative  authority  to  adjourn  to  a 
future  date  before  they  could  validly  do  so,  it 
would  seem  that  the  board  of  aldermen  "de- 
sired" to  hold  the  adjourned  meeting  on  that 
date,  since  they  were  present  and  all  present 
voted  for  the  ordinance. 

[7-9]  The  tax  bill  is  said  to  be  Invalid  be- 
cause the  evidence  shows  that  a  part  of  the 
Joint  sewer  was  constructed  outside  of  the 
Joint  sewer  district.  We  do  not  think  the 
evidence  shows  this  fact;  certainly  we  can- 
not so  say  in  view  of  the  trial  Judge's  Judg- 
ment. The  only  basis  for  this  claim  is  one 
answer  given  by  the  assistant  engineer  to 
the  question  as  to  what  districts  the  sewer 
was  constructed  in.    In  naming  over  the  dis- 
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tricts  he  included  288.  There  is  no  evidence 
that  at  the  time  of  the  passage  of  the  ordi- 
nance there  was  any  district  288  In  existence, 
and  the  engineer's  answer  does  not  say  the 
sewer  was  outside  the  Joint  sewer  district. 
No  other  mention  of  288  is  made  anywhere 
in  the  evidence.  For  aught  that  appears,  dis- 
trict 288,  if  it  ever  came  into  existence,  was 
carved  out  of  the  territory  constituting  the 
joint  sewer  district.  The  burden  was  on  de- 
fendant to  show  the  invalidity  of  the  bill,  and 
before  it  should  be  declared  invalid  on  this 
ground  the  evidence  that  the  sewer  was  built 
outside  the  district  should  be  clearly  and  defi- 
nitely shown. 

No  part  of  the  joint  sewer  was  constructed 
in  district  No.  3,  but  the  evidence  shows  that 
all  of  the  sewer  districts  in  the  joint  sewer 
district  drained  into  the  joint  sewer  where 
the  connections  are  made. 

Being  pf  the  opinion  that  the  tax  bill 
should  be  upheld,  the  judgment  of  the  trial 
court  is  affirmed. 

All  concur. 


MULLOT  V.  BEAL  &  McNAMARA  PAINT- 
ING CO.    (No.  15391.) 

(St.  Loais  Court  of  Appeals.     Missouri.     Re- 
argued and  Resubmitted  May  22,  1919. 
Opinion  Filed  July  3,  1919.) 

1.  Master  and  Servant  €=»286(17)— Inju- 
ry TO   Servant— Negligence— Evidence. 

Whether  an  employer  of  painters  working 
on  a  scaffold  supported  by  a  rope  used  reasona- 
ble care  to  provide  a  reasonably  safe  appliance 
and  a  reasonably  safe  place  to  work  held  a 
question  for  the  jury. 

2.  Mastter  and  Servant  «=»124(1)— Exam- 
ination OF  Condition  of  Appliance— Du- 
ty OF  Master. 

The  employer  owes  a  duty,  either  by  him- 
self or  his  alter  ego,  to  look  to  the  condition 
of  the  appliances  and  places  in  which  the  work 
is  to  be  done. 

3.  Master  and  Servant  «=»293 (7)— Negli- 
gence OF  Master— Instruction. 

Instructions  on  negligence  of  defendant  em- 
ployer in  furnishing  a  rope  to  support  a  scaffold 
used  by  plaintiff  and  another  painter  held  inao- 
curately  drawn. 

4-  Master  and  Servant    ^=>205(1)  —  Safe 
Appliances— Reliance  on  Care  of  Mas 
ter. 
An    instruction    that    plaintiff,    a    painter 
working  on  a  scaffold,  had  the  right  to  assume 
that  the  supporting  rope  was  reasonably  safe, 
in  the  absence  of  knowledge  to  the  contrary,  is 
incorrect;    it  being  his  right  within  the  limit 
of  ordinary  care  on  liis  part  to  rely  upon  his  em- 
ployer to  exercise  ordinary  care  to  furnish  a 
reasonably  safe  rope. 


5.  Appeal  and  Error  <$=>1066  —  Harmless 
Error— I  nstruction. 

In  an  action  bas^d  on  negligence  of  defend- 
ant employer  in  carelessly  furnishing  for  use 
"ropes"  of  insufficient  strength  to  bear  the 
weight  of  plaintiff  and  another  painter,  who 
was  required  to  work  on  the  same  scaffold  with 
plaintiff,  where  there  was  no  evidence  of  im- 
pairment of  mental  earning  capacity,  giving  an 
instruction  authorizing  the  jury  to  allow  for 
impairment  of  mental  faculties  was  reversible 
error. 

6.  Master  and  Servant  ^=>124(5)  —  In- 
spection OF  Appliances— DuTT  of  Master. 

Instruction  that,  in  providing  supporting 
ropes  and  other  appliances  for  the  use  of  paint- 
ers working  on  scaffold,  no  duty  was  imposed, 
upon  the  employer  to  search  for  or  ascertain 
concealed  or  hidden  defects  .therein,  is  not  the 
law. 

7.  Master  and  Servant  €=»264(4)— InjiIt- 
RiES  to  Servant  —  Pleading  and  Evi- 
dence. 

In  an  action  based  on  negligence  in  fur- 
nishing ropes  of  insufficient  strength  to  support 
a  scaffold,  evidence  as  to  the  comparative  safety 
of  the  "hook"  method  with  the  rope  or  "tie" 
method  held  inadmissible,  as  not  within  the 
issue.         ' 

Appeal  from  St.  Louis  Circuit  Court;  Thos. 
0.  Hennings,  Judge. 
"Not  to  be  officially  pubUshed." 

Action  by  Matthew  Mnlloy  against  the 
Beal  &  McNamara  Painting  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Anderson,  Gilbert  &  Hayden  and  M.  U. 
Hayden,  all  of  St.  Louis,  for  appellant 

Charles  P.  Comer,  of  St.  Louis,  for  respond- 
ent. 

REYNOLDS,  P.  J.  Plaintiff  brought  his 
action  against  the  defendant  for  damages  for 
Injuries  suffered  by  reason  of  the  falling  of 
a  hanging  stage  on  which  he  and  a  fellow 
workman,  one  Hartshorn,  were  engaged  as 
painters,  painting  the  outside  of  one  of  the 
buildings  of  the  annex  to  the  Poorhouse  be- 
longing to  the  city  of  St.  Louis,  defendant 
being  the  contractor  for  doing  this  paint- 
ing. 

Plaintiff  and  Hartshorn  had  been  engaged 
In  painting  the  outside  of  the  main  build- 
ing and,  finishing  that,  were  directed  by 
the  foreman,  one  Martin,  to  paint  the  out- 
side of  the  annex.  They  carried  their 
stage,  which  was  a  ladder,  planks  being  laid 
over  it  for  the  workmen  to  walk  and  work 
on,  from  the  main  building  over  to  the  an- 
nex. Intending  to  hang  It  from  the  top  of  the 
wall  of  the  annex.  It  had  been  used  by  them 
on  the  main  building,  there  secured  by  iron 
hooks  at  each  end  of  the  stage,  the  hooks 
swung  over  a  terra  cotta  cornice,  and  to 
which  hooks  blocks  and  tackle,  or  "falls,''  as 
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they  are  called,  were  attached  at  each  end, 
suspending  the  stage.  It  was  found  that  one 
of  these  hooks  was  not  large  enough  to  go 
over  the  cornice  of  the  annex  building. 
Whereupon  the  .foreman,  who  was  standing 
on  the  ground  with  plaintiff  and  Hartshorn, 
superintending  the  hanging  of  the  stage,  told 
plaintiff  to  "take  a  line  and  go  up  there"  (on 
the  roof  of  the  annex)  "and  rig  for  that 
staging."  Plaintiff  picked  out  a  rope  from 
among  a  number  of  ropes  which  had  been 
brought  there  from  the  roof  of  the  main 
building,  went  up  on  the  annex  roof,  tied  one 
end  of  the  rope  to  a  standpipe,  tied  a  bow- 
knot  in  the  other,  and  threw  the  rope  over 
the  cornice,  the  hook  being  thrown  over  the 
cornice  to  support  one  end  of  the  stage,  the 
rope  with  the  bowknot  or  bowline  in  the  end 
of  it  being  thrown  over  the  cornice  to  support 
the  other  end  of  the  staging ;  that  is,  one  end 
of  the  staging  was  to  be  supported  from  the 
hook  and  the  other  end  from  the  rope,  in  the 
end  of  which  this  bowknot  was  tied.  The 
rope  selected  and  used  for  this  purpose  was 
one  of  a  lot  of  ropes  which  had  before 
then  been  used  on  the  main  building  for  ty- 
ing back  the  hook,  when  the  hook  was  being 
used.  These  "tie-back"  or  "roof  or  "guy" 
ropes,  as  they  are  called,  had  originally  been 
used  in  the  tackle  itself  to  suspend  the 
stage  but  had  been  discarded  for  that  pur- 
pose by  reason  of  defective  ends,  these  ends 
cut  off,  the  rope  shortened  and  as  shortened 
used  for  tie  backs.  If  used  as  a  tie  back,  one 
end  of  the  rope  would  be  fastened  to  any 
fixed  support  on  the  roof,  the  other  end 
tied  on  to  the  hook  to  keep  it  in  place.  On 
this  occasion  one  end  of  this  rope  was  fas- 
tened to  a  standpipe,  which  rose  from  the 
roof  and  was  about  30  feet  back  of  the 
cornice.  After  fastening  it,  plaintiff  threw 
the  other  end  over  the  terra  cotta  coping, 
first  tying  a  bowknot  in  the  end  of  it,  in 
which  to  put  the  hook  with  its  falls  at- 
tached, placing  a  piece  of  canvas  folded  in 
four  thidcnesses  between  the  rope  and  the 
cornice.  When  Martin  gave  the  direction  to 
use  the  rope  at  one  end  in  place  of  the  hook. 
Hartshorn,  asked  if  he  (Hartshorn)  had  said 
anything  to  Martin  about  the  strength  or 
weakness  of  the  rope,  answered,  "No ;"  that  If 
he  had  known  the  rope  was  weak  he  wouldn't 
have  got  up  on  the  stage.  After  the  bowline 
was  put  on  for  one  end,  and  the  hook  for  the 
other,  Hartshorn  testified  that  they  hitched 
up  the  stage  and  he  and  Martin  raised  it  up 
2  or  3  feet,  from  the  ground  and  both  got  on, 
one  at  each  end,  and  Jumped  on  it  as  a 
test.  As  everything  seemed  all  right,  they 
pulled  the  stage  up,  and  plaintiff,  being  on 
the  roof,  got  down  on  the  stage,  lowered  it, 
and  made  a  hitch  in  the  rope  to  hold  the 
stage  at  the  place  to  which  it  had  been  low- 
ered; thereupon  Hartshorn  went  around, 
possibly  through  the  building,  and  got  out  on 
the  stage  and  it  was  lowered  to  where  they 


were  to  paint,  about  20  feet  above  the  ground. 
There  were  four  ropes  in  each  of  tlie  pulleys, 
each  set  running  through  the  pulleys,  the 
ropes  being  three-quarter  inch  Manilla  ropes, 
as  also  was  the  tie-back  rope  used. 

Witness  Hartshorn  described  this  tie-back 
rope,  which  he  said  was  probably  100  feet 
long,  and  its  purpose  when  used  to  steady 
the  hooks,  as  we  have  before  described  it. 
He  testified  that  the  rope  used  was  an  old 
rope,  that  is,  it  had  been  in  use  before,  how 
long  or  how  old  witness  did  not  know.  He 
also  testified  that  he  had  been  a  painter  for 
about  11  years  and  in  that  time  had  used  a 
three-quarter  inch  rope  many  a  time  in  place 
of  a  hook,  but  generally  used  a  new  rope. 
He  further  said  that  while  he  was  no  ex- 
pert as  to  the  amount  a  rope  will  lift,  he 
knew  a  good  one  when  he  saw  it,  and  in  his 
opinion  the  rope  used  on  this  occasion  was 
an  old  rope;  did  not  know  how  old;  it  had 
been  used,  the  frayed  ends  cut  off  and  tied; 
it  was  in  fairly  good  condition,  and  as  far 
as  the  eye  could  see,  he  could  detect  no  de- 
fects in  it.  Asked  to  state,  from  his  11  years' 
experience  as  a  painter,  what  his  opinion  was 
.with  reference  to  the  strain  that  was  put  on 
a  rope,  as  between  the  tie  line  method  and 
the  hook  method,  witness  said  in  the  hook 
method  the  weight  of  the  falls  is  distr*:'mted 
among  4  lines,  whereas,  if  the  rope  method 
is  used  the  weight  of  the  pulleys,  ropes,  etc, 
bears  entirely  on  the  one  line  to  which  the 
falls  or  the  rope  block  is  tied. 

It  is  a  little  difficult  to  understand  just 
what  Hartshorn  testified  to  as  to  where  the 
ropes  referred  to  came  from,  but  as  nearly  as 
we  can  gather  his  meaning,  on  cross-examina- 
tion, he  testified  that  they  had  a  pile  of  ropes, 
some  30  or  40  ropes;  that  the  rope  used  had 
been  taken  with  other  ropes  from  the  shop 
to  the  top  of  the  main  building,  where  it  had 
been  lying  for  about  two  weeks ;  that  ^t  had 
been  used  to  tie  back  hoOks  with  on  the  main 
building;  when  first  used  on  the  main  build- 
ing as  a  tie-back  rope,  it  had  been  taken  from 
the  pile  of  ropes  brought  out  to  the  shop  on  a 
wagon;  when  they  got  over  to  the  wall  of 
this  annex,  after  finishing  their  work  on  the 
main  building,  a  lot  of  these  ropes  were 
brought  from  the  roof  of  the  main  building, 
by  whom  he  did  not  know,  and  were  at  or 
near  the  foot  of  the  annex  wall;  he  had 
looked  over  the  ropes  to  see  if  any  were 
broken  and  saw  nothing  wrong  or  weak  about 
the  rope  which  was  used;  saw  no  outward 
defects  in  it  and  had  looked  it  over  carefully 
before  it  was  put  up.  He  repeated  his  testi- 
mony as  to  the  facts  connected  with  fixing 
the  rope  over  the  cornice,  how  it  was  secured 
and  how  he  and  Martin  had  tested  the  stage 
after  it  was  hung,  which  he  said  was  the 
usual  manner  of  testing  ropes  to  ascertain 
whether  the  knots  'are  safe.  After  making 
that  test  he  had  noticed  no  weakness  about 
the  rope  that  broke.     When  that  rope  was 
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thrown  over  the  coping  a  piece  of  tarpaulin 
was  folded  in  four  f^ds  and  placed  under  it 
to  save  it  from  chafing  by  contact  with  the 
coping.  The  rope,  he  repeated,  that  was 
used  on  this  occasion,  was  three-quarters  of 
an  inch  in  diameter ;  did  not  know  who  had 
brought  it  from  the  paint  shop  to  the  roof 
of  the  main  building.  The  foreman  had  not 
given  any  direction  with  reference  as  to  how 
the  rope  that  broke  should  be  tied;  all  he 
did  was  to  give  directions  to  plaintiff;  had 
told  him  to  take  a  line,  get  up  on  the  roof,  tie 
a  bowline  and  drc^  the  rope  over  the  edge. 
Plaintiff  did  that.  These  were  the  only  or- 
ders the  foreman  gave.  The  ropes  used  in 
the  falls  were  brought  from  the  main  build- 
ing, were  the  same  that  had  been  used  there, 
and  they  got  this  back  line,  or  tie  back,  with 
other  ropes,  from  the  roof  of  the  main  build- 
ing; they  had  used  hooks  on  the  main 
building  in  suspending  the  stage,  not  ropes, 
and  the  rope  In  question  had  been  used  on  the 
main  building  for  a  "tie-back  line." 

Plaintiff  himself,  testifying,  said  that  he 
was  33  years  of  age  and  a  house  painter.  On 
the  day  of  the  accident  he  was  working  with 
Hartshorn  on  this  annex  to  the  Poorhouse. 
They  were  working  on  the  stage,  which  was 
susi>ended  from  the  cornice  by  the  hook  at 
one  end  and  the  sling  with  a  knot  in  it  at 
the  other.  He  was  on  the  roof  when  the 
stage  was  being  put  up,  working  imder  the 
direction  of  Martin,  the  foreman,  who  had 
directed  him  to  take  a  line,  go  up  on  the  roof 
and  rig  it  for  that  staging.  'Martin  sent  up  a 
hook,  which  fit  over  the  top  of  the  fire  wall 
and  came  over  the  cornice.  He  then  sent'  up 
two  more  hooks  that  would  not  fit  over  the 
cornice.  Martin  said  that  the  other  hooks  on 
the  main  building  could  not  be  obtained  until 
the  work  there  was  finished,  and  to  throw  a 
line  out  from  the  edge  of  the  terra  cotta  and 
hook  a  block  in  It  for  that  stretch.  They 
called  this  line  a  guy-line  or  a  tie-line,  general- 
ly a  guy-line.  Asked  what,  if  anything,  he 
had  said  to  the  foreman  about  the  strength 
or  weakness  of  this  tie-line  to  hold  up  the 
stage,  he  said  he  did  not  say  anything;  it 
was  a  case  of  emergency ;  had  been  a  paint- 
er some  16  or  17  years,  and  during  that  time 
had  frequently  used  that  kind  of  a  line; 
"where  you  can  not  use  anything  else,  why, 
you  use  it.  If  there  is  anything  you  can  use 
besides-  the  rope  you  never  use  it."  Asked 
what  his  opinion  was  with  reference  to  the 
strength  of  the  rope  used,  plaintiff  said  he 
could  not  say  it  was  a  strong  rope  or  a  weak 
rope;  it  was  an  old  one;  he  did  not  know 
how  long  it  had  been  used,  but  he  knew  it 
was  not  a  new  one;  did  not  know  where  It 
came  from.  Asked  whether  he  had  objected 
to  Martin  about  using  that  tie  rope  for  that 
purpose,  he  said  "Yes."  Defendant  moved  to 
strike  out  this  answer,  which  motion  was 
overruled,  defendant  excepting.  Plaintiff 
was  then  asked  if  he  knew  where  the  rope 


came  from  and  he  said  that  he  could  not  say, 
whereupon  the  court  said:  "Of  course,  that 
previous  answer  was  Just  his  conclusion.  1 
thought  you  would  follow  that  up  and  ask 
what  was  said."  Asked  what  reason  he 
gave  the  foreman  for  not  wanting  to  use 
that  rope,  plaintiff  said  that  It  was  because 
he  "didn't  like  the  terra  cotta,  fire  wall  and 
coping  on  the  fire  wall";  that  he  "didn't  like 
the  way  it  was  put  up,"  to  which  'the  foreman 
said:  "Go  ahead,  pull  it  down  for  this 
stretch ;  by  the  time  it  Is  down  we'll  have  a 
large  hook  ready  for  it."  Asked  which  put 
the  greatest  strain  on  a  rope,  the  tie-back 
method  or  the  hooks,  witness  said  the  sling 
or  rope  method ;  that  when  the  hook  is  used 
there  is  no  strain  on  the  guy-line  whatever ; 
that  the  guy-line  is  used  merely  to  keep  the 
hook  from  slipping  out  over  the  edge.  He 
repeated  that  when  the  stage  was  put  up, 
Martin  was  on  the  granitoid  walk  at  the 
bottom  of  the  building,  Hartshorn  being  with 
him;  that  the  usual  tests  were  made  as  to 
whether  it  was  properly-  secured ;  that  is,  a 
man  got  on  each  end  and  Jumped.  The  tie- 
line  used  on  this  occasion  came  from  the 
roof  of  the  main  building ;  did  not  know  how 
long  it  had  been  there ;  thought  it  had  been 
on  the  roof  for  about  two  weeks.  On  cross- 
examination  plaintiff  testified  that  the  rope 
which  broke  had  been  on  the  roof  of  the 
main  building  along  with  a  dozen  or  more 
ropes;  could  not  say  what  purpose  It  was 
serving;  that  there  was  a  pile  of  ropes  in 
what  was  known  as  a  paint  shop  from  which 
the  ropes  were  taken  out  on  to  the  roof  the 
day  they  started  to  work,  about  two  weeks 
before  the  accident,  and  never  put  back  In  the 
shop  until  the  staging  was  taken  down. 
When  they  needed  any  ropes  for  use  In  their 
work,  after  they  had  started  work,  they  got 
them  off  of  the  roof;  that  was  while  they 
were  painting — 2  weeks  before — on  the  main 
building;  saw  this  rope  that  broke;  did  not 
notice  anything  wrong  with  it;  did  not  no- 
tice any  defect  of  any  kind  in  It;  looked  It 
over  when  he  was  tying  It;  looked  it  over 
carefully  in  the  time  that  he  had,  which  was 
about  a  minute;  had  tied  a  bowline  at  the 
end  of  this  rope  and  threw  it  over,  and  of 
course  had  that  part  of  the  rope  in  his  hand 
and  looked  it  over;  nothing  wrong  with  it. 
Asked  if  any  of  the  threads  in  it  were  broken, 
plaintiff  said  he  could  not  tell  a  bad  rope  or 
what  is  inside  of  it,  but  saw  nothing  by  look- 
ing at  it  from  the  outside  to  indicate  that  it 
was  weak ;  never  saw  any  outward  defects  in 
the  rope.  Asked  who  had  put  the  rope  up  on 
the  roof  of  the  main  building  when  it  was 
put  up  there,  he  said  that  was  hard  to  an- 
swer, 6  or  7  people  were  carrying  rope  there ; 
was  up  on  the  roof  when  the  stage  was  test- 
ed ;  that  is  on  the  annex,  Hartshorn  and  the 
foreman  being  on  the  ground.  The  method  of 
testing  was  to  hoist  the  stage  3  or  4  feet  from 
the  ground,  Hartshorn  on  one  end  and  the 
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foreman  on  the  other  end,  and  they  jumped 
on  it.  A  piece  of  canvas  or  awning  was 
placed  between  the  rope  and  the  coping,,  the 
canvas  folded  into  four  folds,  forming  a  pad 
as  a  matter  of  precaution  to  prevent  chafing. 
After  the  stage  was  put  up  they  started  to 
work  on  it  and  the  foreman  went  away,  not 
watching  to  see  them  at  work.  Plaintiff  fur- 
ther stated  in  cross-examination  that  he  was 
not  directed  by  the  foreman  to  use  any  partic- 
ular rope ;  all  that  he  told  him  was  to  take  a 
rope;  that  he  (plaintifif)  made  the  selection 
himself;  "you  have  to  get  the  first  one  to 
you;  if  you  don't  there  will  be  a  noise;" 
saw  all  the  ropes  that  day  on  the  roof  of  the 
main  building;  did  not  know  how  many  there 
were. 

The  witness  Hartshorn  being  recalled, 
plaintiff's  counsel  asked  him  if  there  was 
anything  to  indicate  that  this  particular  tie- 
back  rope  which  he  used  had  been  a  fall 
rope,  as  indicated  by  its  length  or  size,  wit- 
ness said  It  was  about  100  feet  long  from  the 
end  which  had  been  cut  and  bound  In  the 
knot.  Asked  what  complaint  he  had  made  to 
Martin  about  the  strength  of  this  rope,  wit- 
ness answered  that  he  told  Martin  that  he 
did  not  think  it  was  strong  enough  to  bear  a 
direct  weight ;  it  had  not  been  used  for  that 
before,  but  was  an  old  line  and  was  not 
strong  enough  to  bear  the  direct  weight  of 
the  stage  and  the  two  men,  to  which  Martin 
said,  "That  is  all  right ;  I  would  rather  work 
off  a  roof  line  than  off  a  hook."  He  told 
them  to  use  it  on  that  stretch  and  by  the 
time  they  got  to  the  ground  another  gang 
would  be  through  and  he  (Martin)  would  get 
the  other  big  hook  and  they  could  use  that 
one  on  getting  to  the  ground.  On  cross-ex- 
amination, he  repeated  that  he  had  looked 
at  this  rope  when  he  used  it  and  before  he 
used  it  and  saw  nothing  in  the  outward  ap- 
pearance of  it  that  was  wrong.  There  were 
no  threads  broken  in  it.  The  rope  had  broken 
a  foot  or  a  foot  and  a  half  above  the  knot 
and  the  knot  was  probably  2  or  2^  feet  from 
the  edge  of  the  coping. 

At  the  time  of  the  accident  to  plaintiff, 
Hartshorn  was  in  the  middle  of  the  stage, 
plaintiff  being  with  him,  and  they  were  then 
about  the  middle  of  the  second  story,  about 
20  feet  from  the  ground.  The  rope,  which 
had  been  used  in  place  of  the  hook,  broke 
and  one  end  of  the  stage  went  down.  Harts- 
horn saved  himself  by  grabbing  a  bar,  but 
plaintiff  fell  all  the  way  to  the  ground,  strik- 
ing on  the  granitoid  walk. 

This  was  plaintiff's  evidence  as  to  the  ac- 
cident. He  also  introduced  evidence  as  to 
his  injuries,  tending  to  show  they  were  severe 
and  i)€rmanent. 

Defendant  called  its  foreman,  Martin,  who 
testified  that  in  putting  up  this  stage  the 
men  had  used  their  own  judgment  and  that 
he  had  not  directed  them  as  to  what  rope  to 
select    "I  can't  say  whether  it  was  a  hemp 


j  or  a  Manilla  rope."  That  the  ropes  In  the 
1  pile  were  all  of  the  sam*slze  and  that  a  rc^e 
I  of  this  character,  judging  from  his  experience 
!  of  20  or  25  years  as  a  painter,  ought  to  carry 
3,500  or  4,000  pounds ;  had  made  no  particu- 
lar examination  of  this  rope;  if  he  had 
thought  It  defective,  would  not  have  used  it- 
The  weight  on  it  when  It  broke  was  about 
600  pounds  and  he  testified  that  a  rope  of 
this  size  ought  to  carry  at  least  3,5(X)  pounds. 
On  cross-examination,  Martin  stated  that 
they  used  new  ropes  as  well  as  old  ropes  for 
tie  backs  and  that  the  company  never  sent 
any  rotten  ropes  out  that  he  knew  of;  that 
the  ropes  they  sent  out  to  use  are  all  sup- 
posed to  be  In  good  condition,  and  that  the 
men  have  the  privilege  of  picking  out  which- 
ever rope  they  want  and  that  was  what  they 
did  on  this  occasion. 

This  is  substantially  all  the  evidence  in 
the  case  bearing  on  the  character  of  the  rope 
and  the  accident.  As  before  remarked,  there 
was  testimony  as  to  the  extent  and  probable 
duration  of  the  physical  injuries  sustained 
by  plaintiff,  but  no  evidence  whatever  as  to 
his  mental  faculties,  or  tending  to  show  that 
they  had  been  impaired. 

At  the  close  of  all  the  evidence  defendant 
again  unsuccessfully  demurred. 

After  having  been  Instructed  by  the  court, 
which  Instructions,  as  far  as  material,  we  will 
notice  hereafter,  the  jury  returned  a  verdict 
in  favor  of  plaintiff  for  $7,500,  judgment  fol- 
lowing accordingly.  Interposing  a  motion  for 
new  trial,  as  well  as  one  in  arrest  of  judg- 
ment, and  excepting  to  the  overruling  of  each 
of  these,  defendant  duly  appealed. 

When  this  case  was  first  argued  and  sub- 
mitted, we  afi^rmed  the  judgment  of  the  trial 
court.  Defendant,  however,  filed  a  motion  for 
rehearing,  which  was  sustained,  the .  cause 
reargued,  supplemental  briefs  being  filed,  and 
the  cause  again  submitted  for  our  determina- 
tion. 

The  gravamen  of  the  charge  In  the  petition 
is  that  the  employer  (defendant)  had  negli- 
gently and  carelessly  furnished  for  the  use 
of  plaintiff,  "ropes"  of  insufficient  strength  to 
bear  his  weight  and  that  of  another  painter 
who  was  required  to  work  on  the  same  plat- 
form or  scaffold  with  plaintiff;  that  the 
weakness  of  the  "rope"  was  known  to  defend- 
ant, or  by  the  exercise  of  ordinary  care  could 
have  been  known,  yet  defendant  "negligently 
and  carelessly  furnished  the  same  to  plaintiff 
to  perform  the  duties  of  said  employment, 
and  as  a  result  of  such  negligence,  plaintiff, 
while  working  on  said  scaffold  and  performing 
the  duties  of  his  said  employment  was  injured 
by  said  rope  breaking  and  throwing  plaintiff 
about  18  or  20  feet  to  the  ground,"  infilcting 
the  Injuries  complained  of,  that  Is  breaking 
and  wounding  and  twisting  his  bones,  etc., 
and  that  by  reason  of  the  injuries  plaintiff  has 
and  will  suffer  "great  physical  and  mental 
pain  and  weakness;   that  plaintiff's  physical 
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and  earning  capacity  of  approximately  $100 
per  month,  has  been  permanently  impaired; 
that  plaintiflP  has  incurred  and  expended 
approximately  $250  for  medical  and  surgical 
attention,  and  will  ever  be  compelled  to 
make  expenditures  for  such  purposes." 

The  answer,  after  a  general  denial,  pleaded 
contributory  negligence  and  to  this  there  was 
the  usual  reply. 

[1]  Willie  it  appears  by  the  evidence  that 
this  rope  was  not  defective,  unless  its  age 
made  it  so,  and  that  it  had  no  outside,  visible 
signs  of  a  break,  the  question  in  this  case,  is 
whether  the  employer  used  reasonable  care  to 
provide  a  reasonably  safe  appliance  with 
which,  and  reasonably  safe  place  on  which, 
his  employes  were  to  work,  when,  as  here, 
the  safety  of  these  employ^,  one  of  them  the 
plaintiiT,  was  made  to  depend  on  a  single 
rope.  That  defendant  was  bound  to  exercise 
reasonable  care  in  providing  a  reasonably 
safe  appliance  for  the  use  of  the  employ^ 
in  the  work  in  which  he  was  engaged,  as 
well  as  a  reasonably  safe  place  in  which 
to  work,  goes  without  saying.  In  fact, 
learned  counsel  for  respondent  has  himself 
said  in  his  brief,  that  appellant's  counsel  have 
made  a  fair  statement  of  the  law,  when  they 
say: 

"It  is  not  the  duty  of  the  master  to  furnish 
tlie  best  appliances  obtainable,  nor  any  particu- 
lar kind  of  appliances  for  use  by  his  servants. 
His  duty  in  this  respect  is  to  use  ordinary  care 
and  diligence  to  furnish  appliances  which  are 
reasonably  safe." 

Failing  to  do  that  is  actionable  negli- 
gence. 

[2]  It  does  not  appear  that  the  foreman, 
here  the  vice-principal,  made  any  particular 
examination  of  the  rope  that  was  to  be  used. 
He  testified  that  he  did  not  know  whether  it 
was  a  Manilla  or  hemp  rope.  All  the  test  he 
made  was  by  Jumping  on  the  scaffold  and 
that,  apparently,  was  to  test  the  knots.  It  is 
true  the  two  painters  made  a  superficial  ex- 
amination of  the  ropes.  But  the  employer 
owes  a  duty  either  by  himself  or  his  alter  ego 
to  look  to  the  condition  of  the  appliances  and 
places  in  which  the  work  is  to  be  done.  That 
is  his  duty.  It  is  held  by  our  Supreme  Court 
in  Gutridge  v.  Missouri  Pac.  Ry.  Co.,  105  Mo. 
520,  loc.  cit.  529,  16  S.  W.  943,  945,  after 
quoting  from   many  authorities: 

"We  quote  these  authorities  to  show  that  the 
master  is  not  always,  and  under  all  circum- 
stances, excused  if  he  could  not  see  a  defect,  and 
if  the  conditions  are  such  as  would  excite  sus- 
picion in  a  man  of  ordinary  prudence,  he  must 
io  further  and  apply  other  tests.  We  know  that 
machinery,  and  the  materials  composing  it, 
may  be  tested  in  various  ways.  What  the  or- 
dinary tests,  as  applied  to  railroad  appliances, 
are,  ig  not  disclosed  by  this  record ;  but  we  feel 
satisfied  that  looking  is  not  the  only  test.  The 
master  must  use  such  reasonable  tests  to  dis- 
cover  defects   as   ordinary    prudence   suggests. 


circumstances  of  each  case,  depending  upon  the 
kinds  of  machinery  used,  the  risks  incident  to 
its  use,  and  the  hazard  of  the  business  in  which 
it  is  used.  Whether  the  defendant  could  have 
discovered  the  defect  in  the  handhold  in  this  case 
by  the  exercise  of  ordinary  care,  was  a  ques- 
tion for  the  jury,  and  not  for  the  court,  to  de- 
termine." 


See  also  Pendegrass  v.  St  Louis  &  S.  F. 
R.  R.  Co..  179  Mo.  App.  517,  loc.  cit.  531,  532, 
162  S,  W.  712,  and  authorities  there  cited.^ 

Having  the  facts  before  us,  and  bearing  in 
mind  the  duty  of  the  employer  as  we  have 
above  announced,  we  think  that  it  was  here 
a  question  for  the  jury  to  determine  whether 
the  defendant,  as  employer,  had  discharged 
that  duty,  and  that  there  was  substantial 
evidence  warranting  the  jury  in  arriving  at 
Its  verdict.  Hence  the  demurrers' to  the  evi- 
dence were  properly  overruled. 

The  question  then  remains,  were  they  prop- 
erly instructed? 

[3]  The  main  instruction  for  plaintiff,  and 
purporting  to  cover  the  whole  case,  in  sub- 
stance, told  the  Jury  that  if  they  found  and 
believed  from  the  evidence  that  plaintiff, 
while  exercising  ordinary  care  for  his  own 
safety,  was  required  to  work  on  a  scaffold 
supported  by  ropes,  both  scaffold  and  ropes 
furnished  by  the  defendant,  and  put  in  place 
under  the  direction  of  defendant's  foreman, 
"that  said  ropes  were  of  insuflJcient  strength 
to  bear  the  weight  of  the  plaintiff  and  an- 
other painter  required  to  work  on  said  scaf- 
fold with  plaintiff;  that  the  said  weakness 
of  said  rope  was  known  to  defendant  or  by 
the  exercise  of  ordinary  care  could  have  been 
known  to  it  yet  it  negligently,  if  you  find  it 
was  negligent,  and  carelessly  furnished  same 
to  plaintiff  to  perform  the  duties  of  said  em- 
ployment and  as  a  result  of  such  negligence, 
if  any,  the  plaintiff,  while  working  on  the  scaf- 
fold and  performing  the  duties  of  his  said 
employment  was  injured  by  said  rope  break- 
ing and  throwing  plaintiff  to  the  ground  with 
great  force  and  violence  and  injuring  him, 
then  your  verdict  should  be  for  the  plaintiff.*' 
(Italics  ours.) 

It  is  argued  as  to  this  instruction  that  it 
is  erroneous  in  that  it  assumes  that  the  rope 
In  question  was  weak  and  insufi^cient  and  that 
while  under  repeated  decisions  of  our  appel- 
late courts  it  was  necessary  that  none  of  the 
facts  upon  which  the  negligence  of  defendant 
was  claimed  to  rest  should  be  assumed,  this 
instruction  does  that,  it  being  argued  that  it 
peremptorily  directed  a  verdict  for  the  plain- 
tiff, if  the  jury  found,  first,  the  scaffold  and 
ropes  were  furnished  by  defendant  for  plain- 
tiff's use  and  erected  in  place  under  the  di- 
rection of  the  defendant's  foreman;  and  sec- 
ond, that  the  ropes  were  of  insufi^cient 
strength  to  bear  the  weight  of  plaintiff  and 
another  painter  and  that  the  weakness  ol 
"said  rope"  T^as  known  to  defendant,  or  by 
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known  to  It,  "yet  It  negligently,  if  you  find  It 
was  negligent,  and  carlessly  furnished  same 
to  plaintiff."  It  is  further  said  that  this  in- 
struction submits  to  the  Jury  the  question  of 
all  of  the  ropes  being  of  Insufficient  strength ; 
that  it  then  assumes  that  the  weakness  of 
the  rope  was  known  to  defendant,  "not  that 
the  weakness  of  said  rope,  if  any,  was  known 
to  the  defendant ;"  and  again,  that  it  assumes 
that  appellant  "carelessly  furnished"  the  rope 
to  respondent  without  defining  what  should 
constitute  such  negligence  or  carelessness  in 
this  case. 

The  instruction  is  very  inaccurately  drawn. 
On  a  new  trial,  if  one  is  had,  it  should  be  en- 
tirely recast 

[4]  Instruction  No.  5,  given  at  the  instance 
of  plaintiff  is  attacked.  That  instruction  ap- 
pears to  go  too  far  in  telling  the  jury  that 
plaintiff  had  the  right  to  assume  that  the 
rope  was  reasonably  safe,  in  absence  of 
knowledge  to  the  contrary ;  plaintiff  having, 
rather,  the  right,  within  the  limit  of  ordinary 
care  on  his  part,  to  rely  upon  defendant  to 
exercise  ordinary  care  to  furnish  a  reason- 
ably safe  rope. 

We  see  no  reversible  error  in  plaintiff's  in- 
struction No.  6. 

[6]  The  instruction  as  to  the  measure  of 
damages  is  attacked  as  fatally  wrong.  The 
averment  in  the  petition  is  that  as  the  re- 
sult of  his  injuries,  plaintiff  has,  will  and 
does  suffer  "great  physical  and  mental  pain 
and  weakness,"  etc.  The  evidence  is  that 
his  injuries  were  entirely  physical.  The  trial 
court  instructed  the  Jury,  at  the  instance  of 
plaintiff,  that  if  they  found  for  plaintiff  they 
should  assess  his  damages  at  such  sum  as 
they  "believe  from  the  evidence  will  be  a 
fair  compensation  to  him  for  any  physical 
and  mental  pain  and  bodily  weakness  which 
the  Jury  may  believe  from  the  evidence  he  has 
suffered  or  will  be  reasonably  certain  to 
suffer  by  reason  of  such  injuries,  and  for  any 
expenses  necessarily  expended  or  incurred 
for  medical  and  surgical  attention,  not  ex- 
ceeding $50,  and  the  impairment  of  plaintiff's 
physical  and  mental  earning  capacity,  not  ex- 
ceeding the  rate  of  $100  per  month,  during 
the  time  of  such  impairment;  your  total 
verdict  however,  should  not  exceed  the  sum 
of  $35,000,  the  amount  sued  for."  (Italics 
ours.)  Learned  counsel  for  respondent  ad- 
mits that  these  words  as  to  "mental  earning 
capacity"  were  improperly  in  the  instruction, 
but  claims  that  they  were  "mere  stenographic 
errors."  That  may  be,  probably  is,  true,  but 
it  is  an  unfortunate  error  for  plaintiff. 
There  was  no  evidence  of  impairment  of 
"mental  earning  capacity."  It,  in  effect,  au- 
thorized the  Jury  to  allow  for  impairment  of 
mental  faculties,  and  Including  that  element 
was  reversible  error. 

[6]  Complaint  is  made  of  the  refusal  of  an 
Instruction    (No.    2),    asked    by    defendant 


While  the  concluding  part  of  It  la  correct, 
the  first  part  of  It,  which  instructs  the  Jury 
"that  in  providing  the  ropes  and  other  ap- 
pliances for  plaintiff's  use,  no  duty  was  im- 
posed upon  the  defendant  to  search  for  or 
ascertain  any  concealed  or  hidden  defects 
therein,"  is  not  the  law,  as  we  have  here 
shown.    It  was  properly  refused. 

[7]  In  view  of  the  jwssibllity  of  a  new 
trial,  It  is  well  to  say  that  it  was  error  to 
admit  evidence  as  to  the  comparative  safety 
of  the  "hook"  method  with  the  rope  or  "tie" 
method.  No  such  issue  was  presented  in  the 
petition. 

There  was  objection  made  to  some  ques- 
tions and  answers  at  the  trial,  which  we  have 
noticed,  and  to  which  counsel  for  appellant 
excepts.  The  learned  trial  Judge  corrected 
most  of  them  at  the  trial  and  they  are  not 
apt  to  occur  again. 

The  Judgment  of  affirmance  heretofore  ren- 
dered in  this  cause  is  set  aside,  the  opinion 
heretofore  filed  herein  is  withdrawn  and  the 
Judgment  of  the  circuit  court  is  reversed 
and  the  cause  remanded. 

ALLEN  and  BECKER,  JJ.,  concur. 


WASHBURN  V.  LACLEDE  GAS  LIGHT  CO. 

et  al.     (No.  16347.) 

(St  Louis  Court  of  Appeals.  Missouri.  July 
3,  1919.  Laclede  Gas  Light  Co.'s  Motion  for 
Rehearing  Denied  July  12,  1919.) 

1.  Master  and  Servant  ^s»243(l)— Injuries 
.  TO  Servant— Contributory  Negligence. 

That  an  electric  lineman,  killed  by  contact 
with  a  live  wire,  failed  to  wear  rubber  gloves 
provided  for  him  did  not  make  him  guilty  of 
contributory  negligence,  where  the  regalations 
did  not  require  him  to  wear  such  gloves  while 
doing  the  work  upon  which  he  was  engaged 
when  injured. 

2.  Negligence  ^=«>59  —  Liability  for  Per- 
sonal Injuries— Probable  Cause. 

The  liability  of  person  charged  with  negli- 
gence does  not,  depend  on  the  question  whether, 
with  the  exercise  of  reasonable  prudence,  he 
could  or  ought  to  have  foreseen  the  injury 
complained  of,  but  he  may  be  held  liable  for 
anything  which,  after  the  injury  is  complete, 
appears  to  have  been  a  natural  and  probable 
consequence  of  his  act  or  omission. 

3.  Electricity  «=»16(7)— Personal  Injury- 
Proximate  Cause— Defkctive  Insulation. 

Where  a  lineman  employed  by  one  electric 
company  brought  his  hand  into  contact  with 
a  dead  insufficiently  insulated  electric  wire  be- 
longing to  another  company,  and  thereby  caus- 
ed a  short  circuit  through  his  body  from  a 
block  and  tackle  charged  by  a  high  voltage 
wire  belonging  to  his  employer,  which  was  also 
insufficiently  insulated,  whereby  he  was  killed, 
the  death  was  not  such  a  natural  and  probable 
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consequence  of  neglect  to  sufficiently  insulate 
the  dead  wire  as  to  make  the  company  owning 
it  responsible  therefor. 

Reynolds,  P.  J.,  dissenting. 

Appeal  from  St.  Louis  Circuit  Court; 
George  H.  Shields,  Judge. 

Action  by  Magdalen  Washburn  against 
Laclede  Gas  Light  Ck>mpany  and  Union  Elec- 
tric Light  &  Power  Company.  Judgment  for 
plaintiff  against  both  defendants,  and  each 
defendant  appeals.  Certified  to  Supreme 
Court 

Plaintiff  Instituted  this  action,  claiming 
damages  against  the  defendants  Laclede  Gas 
Light  Company  and  Union  Electric  Light 
&  Power  Company  for  the  death  of  her  hus- 
band. The  husband,  Burton  Washburn,  was 
In  the  employ  of  the  defendant  Laclede  Gas 
Light  Company,  and  was  killed  on  July  11, 
1917,  while  on  a  pole  to  which  were  strung 
the  wires  of  the  two  defendant'  It  is  averred 
that  the  defendants,  in  the  prosecution  of 
their  business,  maintained  over  the  public 
streets  and  alleys  of  the  dty  of  St.  Louis 
divers  poles  and  wires  for  the  purpose  of 
carrying  electric  currents  of  high  voltage, 
dangerous  to  human  beings,  and  likely  to  kill 
any  person  into  whom  a  current  might  pass ; 
that  the  Laclede  Gas  Light  Company,  here- 
after for  brevity  referred  to  as  the  Laclede 
Company,  maintained  a  certain  pole  on  the 
northwest  comer  of  Broadway  and  Mull  an- 
phy  streets,  in  that  city,  on  which  pole  there 
were  a. large  number  of  double  cross-arms, 
upon  some  of  which  the  Laclede  Company 
maintained  wires  carrying  an  electric  cur- 
rent of  2,300  volts,  and  upon  others  of  the 
cross-arms  the  Union  B31ectrlc  Light  &  Power 
Company,  hereafter  referred  to  as  the  Union 
Electric,  by  permission  of  the  Laclede  Com- 
pany, maintained  wires  carrying  a  similar 
electric  current;  that  prior  to  July  11,  1917, 
Burton  Washburn  was  in  the  employ  of  de- 
fendant Laclede  Company  as  a  lineman, 
earning  $4.50  a  day;  that  on  that  11th  of 
July,  Washburn  and  other  employes  of  the 
Laclede  Company,  under  the  direction  of  a 
foreman  of  that  company,  and  in  the  course 
of  their  employment,  got  upon  this  pole, 
which  carried  a  number  of  \\ires  of  the  de- 
fendants, in  order  to  change  and  replace 
one  of  the  cross-arms;  that  in  order  to  do 
this  it  was  neAsssTy  to  detach  from  this 
cross-arm  the  wires  supported  on  and  by  it, 
and  to  raise  up  and  support  the  wires  while 
the  cross-arm  was  being  detached  from  the 
pole  and  replaced  by  a  new.  one ;  that  the 
wires  on  the  cross-arm  which  was  being  re- 
placed belonged  to  the  defendant  Laclede 
Company;  that  on  a  cross-arm  slightly  above 
the  one  being  replaced,  defendant  Union  Elec- 
tric maintained  wires  of  the  character  above 


\  described,  two  of  which  ran  lengthwise  along 
a  cross-arm  on  the  same  side  of  the  pole  as 
that  on  wliich  Washburn  was  located  in  do- 
ing the  work  of  assisting  to  replace  the  cross- 
arm  belonging  to  the  Laclede  Company;  that 
the  covering  and  insulation  of  the  wires  be- 
longing to  the  Union  Electric  were  old,  worn, 
frayed,  defective,  and  insufficient;  that  Wash- 
bum's  position  when  assisting  in  the  work 
was  on  the  north  side  of  the  pole,  and  the 
first  wire  attempted  to  be  raised  from  the 
cross-arm  to  be  replaced  was  the  second  wire 
on  the  west  side  of  the  pole;  that  Washburn 
and  another  employe  of  the  Laclede  Com- 
pany untied  the  wires  from  the  insulator 
upon  the  pin  in  the  cross-arm,  whereupon 
other  employes  of  the  Laclede  Company,  un- 
der the  direction  pf  a  foreman,  undertook 
to  raise  the  wire  for  the  purpose  of  having 
it  tied  up  out  of  the  way  of  the  contemplated 
work  of  taking  down  and  replacing  the  cross- 
arm;  that  for  the  purpose  of  raising  the 
wire  the  Laclede  Company  negligently,  as  It 
is  charged,  furnished  a  certain  block  and 
tackle,  consisting  of  two  iron  pulley  blocks 
connected  by  a  rope  passing  over  the  pulleys 
in  the  blocks  and  thence  down  to  the  ground; 
that  each  oft  these  pulley  blocks  had  an  iron 
hook;  that  under  the  direction  and  instruc- 
tion of  the  foreman  a  rope  sling  was  first 
placed  upon  a  cross-arm  above  the  one  to 
be  replaced,  on  the  portion  of  the  cross-arm 
east  of  the  pole,  and  the  hook  in  the  upper 
pulley  block  of  the  block  and  tackle  was  put 
into  this  sling,  and  the  block  and  tackle  pass- 
ed thence  downward  on  the  north  side  of  the 
pole,  and  the  hook  in  the  lower  pulley  block 
was  placed  under  the  wire  which  Washburn 
and  his  fellow  employe  had  untied  from  the 
insulator;  that  this  wire,  as  alleged,  was* 
negligently  maintained  by  the  defendant 
Laclede  Company  with  insufficient  insulation 
thereon,  and  with  the  insulation  and  covering 
thereon  old,  worn,  rotten,  defective,  and  insuf- 
ficient to  prevent  a  current  of  electricity  from 
passing  from  the  wire  into  the  iron  hook  and 
pulley  block,  if  the  block  should  be  drawn 
tightly  against  the  wire;  that  this  wire  car- 
ried a  current  of  electricity  of  high  voltage, 
to  wit,  about  2,300  volts,  which  was  danger- 
ous to  human  life,  and  likely  to  cause  the 
death  of  any  person  into  whose  body  it 
should  pass;  that  after  the  block  and  tackle 
had  been  attached  to  the  upper  cross-arm 
and  to  the  wire,  an  employe  of  defendant 
Laclede  Company  upon  the  ground  near  the 
pole,  under  the  direction  of  the  foreman, 
pulled  upon  the  rope  of  the  block  and  tackle 
for  the  purpose  of  lifting  the  wire  by  draw- 
ing the  pulley  blocks  close  together,  and 
so  putting  a  strain  upon  the  wire;  that  when 
the  strain  was  put  on  the  block  and  tackle 
and  on  the  wire,  the  hook  upon  the  lower 
pulley  block  was  drawn  tightly  against  the 
wire,  and  by  reason  of  the  insufficiency  of 


Digitized  by 


Google 


412 


214  SOUTHWESTERN  REPORTER 


(Mo. 


the  insulation  thereon,  as  before  charged,  the 
hook  and  iron  pulley  block  became  charged 
with  a  dangerous  current  of  electricity  pass- 
ing through  the  wire;  that  when  the  strain 
was  put  on  the  block  and  tackle  the  wire 
was  raised,  and  the  pin  supporting  the  In- 
'  sulatOT  tt>  which  the  wire  had  been  attached 
was  pulled  out  of  the  cross-arm,  and  Wash- 
burn's left  hand  came  in  contact  with  the 
defectively  insulated  wire  belonging  to  the 
Union  Electric  Company,  negligently  main- 
tained, as  it  is  charged,  by  that  company  on 
this  pole,  and  his  right  hand  came  in  con- 
tact with  the  Iron  pulley  block,  whereby  a 
circuit  was  formed,  and  a  dangerous  current 
of  electricity  of  high  voltage  was  thereby 
caused  to  pass  through  Washburn's  body,  re- 
sulting in  his  instantaneous  death. 

It  is  charged  that  Washburn's  death  was 
directly  caused  and  contributed  to  by  the 
negligence  of  defendant  Laclede  CJompany  in 
the  following  particulars,  viz. : 

"(1)  In  negligently  permitting  the  Union 
Electric  Dlght  &  Power  CJompany  to  maintain 
upon  said  pole  said  insufficiently  insulated  wire 
with  which  plaintiff's  husband's  left  hand  came 
in  contact,  and  with  the  insulation  ^n  said  wire 
old,  worn,  rotten,  frayed,  defective,  and  insuffi- 
cient 

"(2)  In  negligently  furnishing  plaintiff's  said 
husband  and  his  fellow  employ^  engaged  in 
doing  said  work  a  block  and  tackle  with  iron 
pulley  block  instead  of  wooden  ones. 

''(3)  In  negligentiy  maintaining  said  wire, 
under  which  said  hook  was  passed,  insufficient- 
ly insulated,  and  with  the  insulation  thereon, 
old,  worn,  rotten,  defective,  and  insufficient. 

"(4)  In  negligently  connecting  said  lower  iron 
pulley  block  with  said  wire  by  means  of  an  un- 
protected and  uninsulated  iron  hook  attached 
#0  said  iron  pulley  block. 

"(5)  In  negligently  undertaking  to  raise  said 
wire  of  the  Laclede  Gas  Light  Company,  by 
means  of  said  iron  pulley  block  with  said  iron 
hook  attached  thereto,  by  hooking  said  hook 
on  and  under  said  wire,  when  the  insulation  and 
covering  on  said  wire  was  insufficient  to  pre- 
vent the  electric  current  in  such  wire  from 
passing  into  said  iron  book  and  pulley  block. 

''(6)  In  negligently  causing  said  pulley  blocks 
and  tackle  to  be  so  hung  from  the  east  to  the 
west  side  of  said  pole  and  in  such  manner  and 
position  that  when  strain  was  put  upon  said 
tackle,  pulleys,  and  wire,  after  the  lower  pulley 
block  was  hooked  into  the  wire  to  be  moved, 
the  lower  pulley  block  was  likely  to  become 
charged  with  a  dangerous  current  of  electricity, 
and  to  come  in  contact  with  plaintiff's  hus- 
band and  injure  him. 

"(7)  In  negligently  failing  to  cover  said  Union 
Electric  Light.  &  Power  Company's  said  wire 
with  some  apron  or  temporary  covering  of  in- 
sulating material  so  as  to  protect  plaintiff's 
husband  from  injury  in  case  he  should  come  in 
contact  with  said  wire.  | 

"(8)  In  negligently  failing  to  place  a  rope  ' 
sling  or  an  apron  or  temporary  covering  of  in-  j 
sulating  material  between  the  iron  hook  on  said  ' 
lower  pulley  block  and  the  wire  under  which  i 
said  hook  was  placed.  I 


"<9)  In.  negligently  failing  to  furnish  the 
plaintiff's  husband  a  reasonably  safe  place  to 
work." 


Plaintiff  further  charges  that  her  hus- 
band's death  was  directly  contributed  to  and 
caused  by  the  negligence  of  defendant  Union 
Electric  Company  in  the  following  particu- 
lars, namely: 

In  negligently  maintaining  on  the  pole  tlie 
negligently  insulated  wire  with  which  Wash- 
bum's  left  hand  came  in  contact,  and  upon 
which  wire  the  insulation  was  old,  worn, 
rotten,  frayed,  defective  and  Insuffldent- 

Placing  her  damages  at  the  sum  of  $10,000, 
plaintiff  demands  judgment  for  that  amount. 

The  defendants  answered  separately,  the 
Laclede  Company,  after  a  general  denial, 
pleading  contributory  negligence  on  the  part 
of  Washburn,  in  that  he  knew  that  he  was 
working  among  wires  that  were  dangerous 
and  insufficiently  Insulated,  and  worked 
among  them  with  knowledge  of  this  fact, 
and  that  while  he  was  provided  with  rubber 
gloves,  and  required,  under  the  regulations 
of  the  Laclede  Company,  to  wear  them  while 
engaged  about  his  work  and  liable  to  have 
his  hands  come  in  contact  with  wires,  and 
notwithstanding  the  fact  that  rubber  gloves 
were  upon  his  person  at  the  time  and  place 
mentioned  in  the  petition,  he  had  carelessly 
and  negligently  failed  to  use  and  wear  the 
gloves  while  so  at  work. 

The  Union  Electric,  after  a  general  denial, 
also  pleaded  contributory  negligence,  alleging 
Washburn's  familiarity  with  the  situation 
and  conditions  in  which  he  was  working, 
and  that  while  provided  with  rubber  gloves 
he  had  failed  to  have  them  on  at  the  time. 

Replies  in  usual  form  of  denial  were  filed 
to  these  answers. 

Each  defendant,  at  the  close  of  the  e\i- 
dence  for  plaintiff,  and  again  at  the  close 
of  all  the  evidence  in  the  case,  interposed 
demurrers,  which  were  overruled  and  excep- 
tion saved. 

The  facts  in  the  case,  as  disclosed  by  the 
evidence,  are  practically  as  set  out  in  the 
petition  so  fully  as  to  render  it  unnecessary 
to  go  into  a  repetition  of  them  here  or  to 
add  much  to*  them.  It  is  sufficient  to  say 
that  the  evidence  in  the  case  substantially 
follows  the  averments  in  the  petition  and 
tended  to  sustain  them. 

It  appeared,  practically  ^thout  dispute, 
that  the  Laclede  Company  had  provided 
Washburn  and  the  men  who  were  engaged 
in  this  work  with  heavy  rubber  gloves,  each 
man  being  furnished  with  two  pairs,  the 
gloves  tested  as  to  insulation  at  frequent 
intervals,  those  in  use  on  this  occasion  hav- 
ing been  very  recently  tested,  and  found  to 
be  Insulated  to  the  extent  of  preventing  volt- 
age as  high  as  6,000  volts  passing  through 
them.    When  Washburn  went  up  on  this  pole 
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to  attend  to  the  work,  he  had  his  rubber 
gloTes  with  him.  The  day  was  very  warm, 
and  when  that  is  so  these  heavy  gloves  be- 
come uncomfortable,  cramping  the  hands,  and 
causing  perspiration  in  them.  Washburn 
had  them  on  while  actually  engaged  in  de- 
taching the  wire  from  the  pin  and  cross-arm, 
but  when  that  was  done,  and  the  men  were 
engaged  in  raising  the  loosened  wire  by 
means  of  the  block  and  tackle,  he  appears 
to  have  taken  off  his  gloves  (Just  when  he 
did  so  does  not  appear),  and  to  have  stuck 
them  in  his  body  belt,  where  they  were 
found  after  he  was  killed.  While  that  par- 
ticular wire  was  being  raised  up  the  pin  and 
glass  insulator  on  it,  around  which  the  wire 
was  attached,  was  suddenly  pulled  out  from 
the  cross-arm,  and  was  falling  to  the  ground, 
when*some  one  of  the  party  called  out,  "Look 
out  below!"  The  detaching  of  this  pin  and 
glass  insulator  apparently  loosened  or  freed 
the  wire  from  the  cross-arm  so  that  the  wire 
swung  loose.  In  protecting  himself  from 
contact  with  it,  or  from  falling,  Washburn, 
then  not  having  his  gloves  on  his  hands, 
stretched  out  his  arms,  and  one  hand  came 
in  contact  with  the  iron  block  which  was  at- 
tached to  the  wire  of  the  Laclede  Company, 
and  his  other  hand  with  the  wire  known  as 
the  buzz  wire,  and  belonging  to  the  Union 
Electric  Company.  The  pressure  of  the  iron 
hook  attached  to  the  block  and  tackle  was 
so  great  on  the  wire  of  the  Laclede  Company 
that  it  had  cut  through  the  insulation  and 
down  to  the  copper  wire  within,  so  that  when 
Washburn  put  one  hand  on  the  iron  block 
to  which  the  hook  cutting  through  the  in- 
sulation was  attached,  and  his  other  hand 
on  the  wire  of  the  Union  Electric  Company, 
his  body  formed  or  completed  a  circuit, 
through  which  a  current  of  electricity  car- 
rying a  voltage  of  2,300  volts  passed,  killing 
him  instantly.  There  was  testimony  that 
the  Insulation  on  the  buzz  wire  was  ragged, 
defective,  and  that  the  wire  was  bare  in 
spots.  It  was  also  in  evidence  that  in  the 
wagon  that  this  crew  of  Laclede  Company 
men  had  with  them  at  the  time  there  was  a 
rubber  apron  about  12  by  16  inches,  and 
rubber  covers,  the  latter  being  rubber  hose 
split  so  that  they  could  be  put  over  the 
wires,  but  they  were  not  being  used,  al- 
though the  work  was  being  done  under  the 
direct  superintendence  of  the  foreman.  It 
also  appeared  that  Washburn  and  the  others 
of  the  crew  were  aware  of  the  defective  in- 
sulation of  the  buzz  wires  and  were  expe- 
rienced linemen.  It  also  was  in  evidence 
that  a  current  carrying  2,300  volts  was 
dangerous,  and  if,  passed  into  or  through  a 
human  body,  would  almost  invariably  cause 
death. 

This  was  the  case  on  the  facts.  There  was 
a  verdict  against  both  defendants  in  the  sum 
of  $7,250,  judgment  following,  from  which 
each  defendant  has  duly  appealed. 


Werner  &  Penney,  of  St.  Louis,  for  ap- 
pellant Laclede  Gas  Light  Co. 

Jourdan,  Rassieur  &  Pierce  and  W.  M. 
Hezel,  all  of  St.  Louis,  for  appellant  Union 
Electric  Light  &  Power  Co. 

Kinealy  &  Kinealy,  of  St.  Louis,  for  re- 
spondent. 

BECKER,  J.  (after  stating  the  facts  as 
above).  [1]  Learned  counsel  for  appellants 
earnestly  insist  that,  it  appearing  that  Wash- 
burn did  not  have  his  rubber  gloves  on  while 
standing  with  his  hands  resting  as  described, 
plaintiff  could  not  recover.  Those  counsel 
further  insist  that  the  case  at  bar  falls  with- 
in the  decisions  of  our  Supreme  Court  in  Jun- 
ior V.  Missouri  Electric  Light  &  Power  Co., 
127  Mo.  79,  29  S.  W.  988,  as  well  as  Biddle- 
com  V.  Nelson  Grain  Co.  (not  officially  report- 
ed, but  see  178  S.  W.  750),  and  cases  in  other 
Jurisdictions  in  line  with  those  decisions. 
We  do  not  think  that  the  facts  here  fall  with- 
in either  of  the  cases  decided  by  our  Supreme 
Court.  While  it  is  true  that  the  Laclede  Cpm- 
pany,  defendant  here,  had  provided  these 
gloves,  which,  it  is  urged,  when  in  use,  afford- 
ed perfect  protection  against  a  current  as  high 
as  5,000  vo^ts,  for  use  when  working  with 
wires,  it  does  not  appear  that,  at  the  immedi- 
ate time  of  this  oocurrance,  Washburn  was 
doing  anything  that  requli-ed  him  to  put  them 
on.  We  do  not  understand  that,  even  by  the 
instructions  or  directions  or  rules  and  regula- 
tions of  the  Laclede  Company,  it  was  neces- 
sary for  him  to  have  them  on  at  all  times 
while  engaged  in  his  work,  if  he  was  not  at 
the  time — ^and  the  instant  of  time,  as  we  may 
say — engaged  in  handling  wires  over  whlcb 
a  current  was  passing,  or  might,  in  the  ex- 
igencies of  the  situation,  be  expected  to  pass. 
From  the  evidence  it  appears  that  at  the  par- 
ticular time  when  he  was  injured  he  was  not 
handling  any  wire  or  doing  anything  that  re- 
quired him  to  liave  his  gloves  on.  He  had 
evidently  taken  them  off  for  temporory  re- 
lief, at  a  time  and  under  circumstances  when 
he  had  no  occasion  to  apprehend  danger.  So 
the  Jury  evidently  found  under  the  instruc- 
tions which  were  given  to  them  as  to  the  re- 
quirement of  wearing  these  gloves. 

In  the  Junior  Case,  supra,  the  man  was  at 
the  very  time  handling  and  putting  together 
two  wires,  from  the  ends  of  which  he  wa& 
Joining  together  the  insulation  had  been 
scraped  off.  They  were  naked  copper  wires, 
and  he  was  doing  the  very  thing  which  at 
that  time,  under  the  regulations  of  the  com- 
pany, required  the  use  of  rubber  gloves. 

In  the  Biddlecom  Case,  supra,  a  demurrer 
was  sustained  at  the  close  of  plaintiff's  case. 
From  a  refusal  of  the  trial  court  to  change 
Its  ruling  plaintiff  appealed,  but  the  Supreme 
Court  sustained  the  action  of  the  trial  court. 
There  the  employ^  was  Instructed  to  use  a 
pole — a  wooden  pole  with  an  iron  hook  at  the 
end — when  opening  and  closing  the  discon- 
necting switches  of  the  motor.    It  appeared 


Digitized  by 


Google 


iU 


214  SOUTHWESTERN  EEPORTER 


(Mo. 


that  he  had  undertaken  to  do  that  with  his 
naked  hands  and  without  using  this  pole.  In 
consequence  his  naked  hands  came  in  contact 
with  a  current  of  electricity  passing  through 
the  motor  and  to  the  switches,  and  so  he 
came  to  his  death.  These  were  the  facts  on 
which  the  Supreme  Court  affirmed  the  action 
of  the  lower  court. 

We  have  no  question  but  that  under  the 
facts  in  eyidence,  which,  as  before  said,  are 
the  facts  as  set  out  in  the  petition  and  cov- 
ered by  the  instructions,  the  verdict  against 
the  defendant  Laclede  Gas  light  Company 
was  correct,  and  the  judgment,  as  far  as  that 
company  is  concerned,  must  be  sustained. 

[2]  II.  We  come  next  to  the  question  as  to 
the  liability  of  the  other  defendant,  Union 
Electric  light  &  Power  Company.  As  has 
been  tersely  stated  in  Fishburn  v.  Railway 
Co.,  127  Iowa,  loc.  cit.  492, 103  N.  W.  485: 

**The  liability  of  a  person  charged  with  negli- 
gence does  not  depend  upon  the  question  wheth- 
er, with  the  exercise  of  Reasonable  prudence, 
he  could  or  ought  to  have  foreseen  the  very  in- 
jury complained  of;  but  he  may  be  held  liable 
for  anything  which,  after  the  injury  is  com- 
plete, appears  to  have  been  a  natural  and  prob- 
able consequence  of  his  act"  or  omission. 

Quoted  with  approval  in  Dean  v.  Railway 
Co.,  199  Mo.  loc.  cit.  411,  97  S.  W.  910;  Buck- 
ner  v.  Horse  &  Mule  Co.,  221  Mo.  loc.  cit.  710, 
120  S.  W.  766.  See,  also,  Harrison  v.  Light 
Co.,  195  Mo.  loc.  cit.  629,  93  S.  W.  951,  7  L.  R. 
A.  (N.  S.)  293 ;  Hoepper  v.  Southern  Hotel 
Co.,  142  Mo.  378,  44  S.  W.  257. 

"The  test  is  whether  the  party  guilty  of  the 
first  act  or  omission  might  reasonably  have  an- 
ticipated the  intervening  cause  as  a  natural 
and  probable  consequence  of  his  own  negli- 
gence, and,  if  so,  the  connection  is  not  broken; 
but  if  the  act  of  the  third  person  which  is  the 
immediate  cause  of  the  injury  is  such  as  in  the 
exercise  of  reasonable  diligence  would  not  be 
anticipated,  and  the  third  person  is  not  under 
the  control  of  the  one  guilty  of  the  first  act  or 
omission,  the  connection  is  broken,  and  the  first 
act  or  omission  is  not  the  proximate  cause  of 
the  injury."  Seith  v.  Commonwealth  Electric 
Co.,  241  HI.  252,  89  N.  E.  425,  24  L.  R.  A. 
(N.  S.)  978. 

"An  injury  that  results  from  an  act  of  negli- 
gence, but  that  could  not  have  been  foreseen  or 
reasonably  anticipated  as  its  probable  conse- 
quence, and  that  would  not  have  resulted  from 
it,  had  not  the  interposition  of  some  new  and  in- 
dependent cause  interrupted  the  natural  se- 
quence of  events,  turned  aside  their  course  and 
produced  it,  is  not  actionable.  Such  an  act  of 
negligence  is  the  remote,  and  the  independent 
intervening  cause  is  the  proximate,  cause  of 
the  injury.  A  natural  consequence  of  an  act 
is  the  consequence  which  ordinarily  follows  it— 
the  result  which  may  be  reasonably  anticipated 
from  it."  Cole  v.  German  Savings  &  Loan  Co., 
124  Fed.  114,  59  C.  C.  A.  694,  63  L.  R.  A.  416. 

Under  the  facts  in  this  case  the  defendant 
Union  Electric  light  &  Power  Company  main- 
tained a  wire  through  which,  from  dusk  until 
dawn,  a  current  of  electricity  of  220  volts 


was  carried,  but  at  the  time  thAt  plaintiff 
met  with  his  injuries  such  wire  carried  no 
current  whatever.  A  wire  belonging  to  the 
other  defendant,  lAclede  Gas  Light  Company, 
and  carrying  an  electrical  current  of  high  po- 
tentiality, namely,  2,300  volts,  was  susi)ended 
upon  the  same  pole,  however  upon  another 
cross-arm.  So  far  as  this  record  goes,  no 
showing  is  made  that  the  insulation  on  the 
wire  of  the  Laclede  Gas  Light  Company,  car- 
rying the  2,300  volts  of  electrical  current, 
was  in  such  condition  at  the  time  of  the  ac- 
cident that  any  one  coming  in  contact  with 
it  and  with  the  wire  of  the  Union  Electric 
Company,  at  the  point  where  its  insulation 
had  worn  off,  would  have  thereby  been  injur- 
ed ;  but  it  afflnnatively  appears  that  the  wire 
carrying  the  high  potential  current  of  the 
Laclede  Gas  Light  Company  was  cut  through 
down  to  the  copper  wire  by  an  iron  hooli  at- 
tached to  an  iron  bloclt  while  being  used  by 
Its  employes  in  putting  in  a  new  cross-arm, 
thus  allowing  the  electricity  to  escape  into 
the  iron  hook,  and  thence  into  the  iron  block 
attached  to  it,  and  that  the  plaintiff,  at  the 
moment  the  wire  was  loosened  from  the  pole, 
in  endeavoring  either  to  save  himself  from 
coming  in  contact  with  the  wire,  or  from  fall- 
ing from  the  pole,  threw  out  his  arms,  one 
hand  coming  In  contact  with  the  iron  block 
charged  with  escaping  electricity,  and  the 
other  hand  coming  in  contact  with  the  defend- 
ant's (Union  Electric  Light  &  Power  Com- 
pany's), wire  at  the  place  where  the  insula- 
tion was  defective,  and  a  short  circuit  was 
formed  and  plaintiff  was  killed. 

[3]  Should  the  injury  to  plaintilTs  dece- 
dent be  held  to  be  a  natural  and  probable 
consequence  of  the  act  of  the  Union  Electric 
Eight  &  Power  Company  in  allowing  the  in- 
sulation on  its  buzz  wire  to  become  defective? 
We  think  not.  Defendant,  under  the  rule  we 
have  above  outlined,  should  be  held  liable  for 
the  natural  and  probable  result  of  its  negli- 
gence when  such  act  is  the  proximate  cause 
of  an  injury,  but  defendant  should  not  be 
held  liable  for  an  injury  which  could  not  have 
been  foreseen  nor  reasonably  anticipated  as 
a  natural  or  probable  result  of  the  act  of  neg- 
ligence complained  of  on  the  part  of  the  said 
defendant. 

As  we  construe  the  facts  as  they  appear  in 
the  record  before  us,  there  was  an  independ- 
ent intervening  cause  which  was  the  proxi- 
mate cause  of  the  injury,  and  such  interven- 
ing act  one  that  could  not  reasonably  have 
been  foreseen  or  anticipated  as  a  natural  or 
probable  result  of  said  defendant's  alleged 
original  negligence.  The  independent  Inter- 
vening cause  which  we  hold  was  the  proxi- 
mate cause  of  the  injury  was  the  negligent 
act  of  the  defendant  Laclede  Gas  Light  Com- 
pany in  the  use  of  an  instrumentality  in  such 
a  manner  as  to  cut  through  the  Insulation  of 
its  wire  down  to  the  copper  wire  Itself,  and 
thus  permit  an  escape  of  electrical  current 
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from  such  wire,  with  the  result  stated  above. 
Our  conclusion  Is  that,  under  the  fac{;s  and 
circumstances  of  this  case  as  they  appear 
from  the  record  before  us,  in  light  of  the  law 
applicable  thereto  as  we  have  outlined  above, 
the  learned  trial  judge  should  have  given  the 
instruction  in  the  nature  of  a  demurrer  re- 
quested by  the  defendant  Union  Electric 
Light  &  Power  Company  at  the  close  of  the 
case.  It  follows,  and  It  is  hereby  ordered, 
that  the  Judgment  as  to  the  defendant  La- 
clede Gas  Light  ContpsLny  be  affirmed,  and 
that  the  judgment  as  to  the  defendant  Union 
Electric  Light  &  Power  Company  be  reversed. 

ALLEN,  J.,  concurs. 

REYNOLDS,  P.  J.,  dissents  as  to  the  re- 
versal of  the  judgment  against  the  Union 
Electric  Light  &  Power  Company  in  a  sepa- 
rate opinion  filed. 

REYNOLDS,  P.  J.  (dissenUng).  While  I 
concur  in  affirming  the  judgment  as  to  the 
Laclede  Gas  Light  Company,  I  do  not  concur 
in  reversing  it  iTs  to  the  Union  Electric  Light 
&  Power  Company. 

It  is  true  the  situation  is  different  as  to 
Washburn's  relation  to  the  two  companies. 
Washburn  and  his  associates  were  not  in  the 
employ  of  the  Electric  Company,  or  doing 
any  work  for  it,  but  they  were  at  work  on  a 
pole  upon  which  that  company  had  strung 
its  wires.  It  is  in  evidence  that  the  Electric 
Company's  wire,  which  was  called  the  buzz 
wire,  and  ran  along  one  of  these  arms,  usual- 
ly carried  not  more  than  220  volts  of  current 
and  then  only  after  dark,  and  that  dn  this 
occasion,  during  the  daytime,  there  was  no 
current  on  it.  Nevertheless,  it  iappears  that 
the  covering  on  it,  the  material  used  for  in- 
snlation,  was  defective  and  ragged,  not  com- 
pletely insulating  this  wire.  So  the  real 
question  is,  was  the  Union  EHectric  Light  & 
Power  Company  responsible  for  leaving  a 
wire  in  this  condition  on  this  pole?  While 
not  carrying  an  electric  current,  it  was  there, 
and  when  the  covering  was  off,  or  the  insula- 
tion defective,  the  wire  was  apt  to  carry  any 
electric  current  that  might,  by  any  chance,  be 
communicated  to  it  from  the  outside,  and 
connection  made  between  it  and  another  wire 
that  was  carrying  electricity,  as  in  the  case 
at  bar,  was  the  wire  of  the  Laclede  Company. 
The  Union  Mectric  Company  knew  that  these 
wires  were  being  carried  on  this  pole  by  the 
Laclede  Company;  in  fact,  it  appears  that 
the  pole  belonged  to  the  Laclede  Company 
and  that  the  use  of  it  at  all  by  the  Union 
Electric  Company  was  under  arrangement  be- 
tween it  and  the  Laclede  Company.  It  knew 
that  the  linemen  of  the  Laclede  Company 
might  be  working  among  these  wires  at  any 
and  all  tim^s. 

When  putting  and  maintaining  this  buzz 
wire  along  the  arm  attached  to  the  i)ole  that 
A-as  used  in  common  with  the  Laclede  Com- 


pany, it  was  the  duty  of  the  Electric  Com- 
pany to  consider,  in  the  interest  of  the  safety 
of  those  whom  it  knew  would  be  working  on 
this  pole  and  about  the  wires  of  the  Laclede 
Company,  carrying  a  dangerous  current,  the 
possibility  that  the  linemen  working  with  the 
Laclede  Company  wires,  would  be  liable  to 
come  in  contact  with  it,  and  that  this  defec- 
tively covered  wire  mi^t  become  highly 
charged  with  electricity  if  connection  was 
made  between  it  and  vdres  that  did  carry  a 
heavy  voltage.  In  the  light  of  that  possibil- 
ity and  of  the  great  degree  of  care  required 
of  those  using  the  deadly  element  that  we 
know  as  electricity,  I  hold  that  it  was  the 
duty  of  the  Union  Electric  Company  to  use 
due  precaution  to  prevent  possible  accident 
by  not  leaving  a  defectively  protected  wire 
in  this  position  and  among  these  surround- 
ings, and  to  keep  in  place  a  properly  pro- 
tected wire.  The  law  requires  the  utmost 
care  on  the  part  of  those  in  (fliarge  to  keep 
all  its  wires  in  a  safe  condition.  Gelsmann 
V.  Missouri-Edison  Electric  Co.,  173  Mo. 
678,  73  S.  W,  654;  Von  Trebra  v.  Laclede 
Gaslight  Co.,  209  Mo.  648,  106  S.  W.  659; 
Campbell  v.  United  Railways,  243  Mo.  141, 
loc.  (At  152,  147  S.  W.  788,  791.  In  the 
latter  case  it  is  said  at  the  same  page: 
"Negligence  is  the  failure  to  exercise  the  de- 
gree of  care  which  prudence  required  under 
the  circumstances  of  each  particular  case.*' 
I  think,  that  under  the  authorities,  the  Union 
Electric  Light  &  Power  Company  was  charge- 
able with  the  knowledge  of  the  fact  that  men 
would  be  on  these  poles,  working  around 
these  wires,  and  that  to  maintain  a  defective- 
ly covered,  imperfectly  insulated  wire,  was 
to  invite  danger.  In  point  of  fact,  it  has  been 
held  by  our  Supreme  Court  in  Von  Treba  v.  • 
Laclede  Gaslight  Co.,  supra,  that  it  was 
not  necessary  for  the  plaintiff  to  prove,  as 
a  part  of  her  prima  facie  case,  that  the  insu- 
lation was  off  of  the  wire  of  the  Union  Elec- 
tric light  &  Power  Company,  if  it  appeared 
that  the  injuries  to  the  lineman  (Washburn), 
or  his  death,  were  caused  by  his  coming  in 
contact  with  the  wire,  it  being  conclusively 
proven  that  the  insulation  was  defective. 

We  speak  here  of  the  wire  of  the  Electric 
Company,  the  "buzz  wire,"  as  it  is  called,  be- 
ing imperfectly  insulated,  of  course  implying 
that  it  was  possible  to  have  it  insulated  to 
the  extent  of  preventing  accident  from  imme- 
diate contact  with  the  wire,  and  we  say  this 
in  spite  of  the  fact  that  the  superintendent 
of  construction  of  the  defendant  Laclede 
Company  testified  that  "Insulation  does  not 
insulate."  To  quote  that  witness,  he  says,  af- 
ter making  the  above  rather  remarkable 
statement: 

"It  1b  just  a  wrong  term  that  is  used.  It  is 
really  only  a  covering  of  the  wires.  It  is  not 
really  insulation.  It  is  put  on  mainly  for  in- 
sulation, but  it  has  come  to  be  a  common  ex- 
pression, insulation.  There  is  practically  no  in- 
sulation for  high-tension  wires." 
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Yet  this  same  witness  testifies,  and  in  fact 
the  defence  of  both  appellants  rests  on  the 
claim,  that  defendant,  Laclede  Gas  Light 
Company,  had  furnished  each  of  its  men,  in- 
cluding Washburn,  with  a  pair  of  rubber 
gloves  that  afforded  perfect  protection  up  to 
5000  volts.  The  testimony  that  there  is  no 
such  thing  as  insulation,  is  somewhat  of  the 
character  described  by  Judge  Woodson,  In 
Hill  V.  Union  Electric  Light  &  Power  Co.,  260 
Mo.  43,  loc.  clt.  81,  169  S.  W.  345,  354,  of 
which  he  says: 

"It  does  not  arise  to  the  height  of  respectable 
nonsense  to  contend  that  science  can  and  has  so 
insulated  the  hand  as  to  make  it  safe  for  one 
to  handle  a  wire  of  l)igh  voltage  and  then,  in 
the  next  breath,  insist  that  science  has  not  and 
cannot  insulate  a  similar  wire  with  a  similar 
substance  with  like  results." 

That  learned  judge  further  adds,  that  the 
contention  that  no  insulation  can  be  put  on 
wires, 

"is  in  direct  conflict  with  common  observation 
and  is  disproved  by  common  knowledge.  If  it 
was  not  for  the  perfect  insulation  of  wires  car- 
rying high  voltage  or  for  some  other  equally 
protective  system  such  as  are  thrown  about 
trolley  wires,  how  long  would  any  or  all  of  the 
great  cities  of^this  and  other  countries  exist? 
I-  dare  say  that  should  all  insulation  be  removed 
from  all  such  wires  but  few  of  such  cities  would 
survive  the  night.*' 

The  pole,  as  far  as  its  use  was  concerned, 
was  a  pole  used  both  by  the  Laclede  Company 
and  the  Union  Electric  Company  In  common, 
so  tliat  each  company  owed  the  same  duty  to 
the  employes  of  the  other  company  that  it 
did  to  its  own,  so  far  as  concerns  its  duty 
with  referenqe  to  the  condition  of  the  wires 
.  owned  by  each. 

In  Newcomb  v.  New  York  Central  &  Hud- 
son River  R.  R.  Co.,  169  Mo.  409,  loc.  cit.  422, 
69  S.  W.  348,  352,  it  is  said: 

"A  defendant  may  be  liable  even  if  the  acci- 
dent was  not  caused  by  his  sole  negligence.  He 
is  liable  if  his  negligence  concurred  with  that 
of  another,  or  with  the  act  of  God  or  with  an 
inanimate  cause,  and  became  a  part  of  the  di- 
rect and  proximate  cause  although  not  the  sole 
cause.'* 

In  Harrison  v.  Kansas  City  Electric  Light 
Co.,  195  Mo.  606.  lo^.  cit.  623,  93  S.  W.  951, 
^6  (7  L.  R.  A.  [N.  S.]  293),  it  is  said: 

"The  law  is  well  settled  in  this  state  that  the 
doctrine  of  comparative  negligence  does  not 
obtain  in  this  state.  The  doctrine  of  concur- 
rent negligence  is  firmly  rooted  in  the  jurispru- 
dence of  this  state." 

Following  this  the  case  of  Newcomb  v.  New 
York  Central  &  Hudson  River  R.  R,  Co.,  su- 
pra, is  cited  and  quoted  from  as  above.  The 
case  of  Brash  v.  City  of  St.  Louis,  161  Mo. 
433,  loc.  cit  438,  61  S.  W.  808,  809,  is  also 
cited  and  the  quotation  then  made  from  1 
ShearniHu  &  Red  field  en  Negligence  (5th  Ed.) 
I  39,  (6th  Ed.)  {  39,  is  approved,  to  the  eflEect 
that. 


"It  is  universally  agreed  that,  if  the  damage 
is  caused  by  the  concurring  force  of  the  defend- 
ant's Negligence  and  some  other  cause  for  which 
he  is  not  responsible,  including  *the  act  of 
God*  or  superior  human  force  directly  inter- 
vening, the  defendant  is  nevertheless  responsi- 
ble, if  his  negligence  is  one  of  the  proximate 
causes  of  the  damage,  within  the  definition  al- 
Mady  given.  It  is  also  agreed  that,  if  the  neg- 
ligence of  the  defendant  concurs  with  the  other 
cause  of  the  injury,  in  point  of  time  and  place, 
or  otherwise  so  directly  contributes  to  the 
plaintiff's  damage  that  it  is  reasonably  certain 
that  the  other  cause  alone  would  not  have  suf- 
ficed to  produce  it,  the  defendant  is  liable,  not- 
withstanding he  may  not  have  anticipated  or 
been  bound  to  anticipate  the  interference  of 
the  superior  force  which,  concurring  with'  his 
own  negligence,  produced  the  damage." 

This  is  peculiarly  applicable  here,  in  that 
the  negligence  of  the  defendant  Union  Elec- 
tric Company  in  having  an  insufficiently  in- 
sulated wire  on  this  pole,  did  concur  with 
the  other  cause  of  the  injury  in  point  of  time 
and  place,  in  that,  carrying  a  heavy  current 
through  the  wire  of  the  Laclede  Company, 
over  which  a  heavy  voltage  was  at  the  time 
passing,  the  current  passed  through  the  body 
of  Washburn  and  resulted  in  his  death,  one 
of  his  hands  coming  in  contact  j^ith  the  de« 
fectively  Insulated  wire  of  the  Union  Electric 
Light  &  Power  Company,  the  other  with  the 
iron  pulley  and  its  tackle,  the  hook  of  which 
had  cut  through  the  fnsulation  of  the  highly 
charged  copper  wire  of  the  Laclede  Company. 
See,  also,  •  Buckner  v.  Stockyards  Horse  & 
Mule  Co.,  221  Mo.  700,  120  S.  W.  766,  where, 
at  page  711,  Harrison  v.  Kansas  City  Elec- 
tric I^ght  Co.,  supra.  Is  quoted  approvingly 
on  this  point. 

I  do  not  think  that  the  fact  that  this  ac- 
cident was  directly  caused  by  the  cutting 
through  of  the  soft  covering  of  the  Laclede 
Company's  wire  by  an  iron  hook  attached  to 
an  iron  block,  makes  any  difference  here  in 
the  liabiUty  of  the  Union  Electric.  It  is 
true  this  was  a  happening  the  Union  Elec- 
tric Company  possibly  could  not  have  antici- 
pated. But  it  did  know  that  the  wires  of  the 
Laclede  Company  carried  a  high  and  danger- 
ous voltage;  that  employ^  of  that  company 
were  required  to  work  in  and  among  those 
wires  and  its  own  wires,  and  it  was  its  duty 
to  protect  its  wires  from  any  and  all  danger 
of  contact,  no  matter  how  made,  with  the 
Laclede  Company's  wires.  «It  seems  clear  to 
me  that  this  accident  happened  by  Washbarn, 
through  his  body,  making  a  conduit  from  the 
Laclede  to  the  Union  Electric  wire,  and  if  the 
latter  had  been  properly  insulated,  the  acci- 
dent would  not  have  occurred. 

In  this  view  of  the  law,  I  think  it  dear 
that  the  Union  Electric  Light  &  Power  Com- 
pany is  jointly  liable  for  the  result  of  this 
happening. 

Request  for  Certification. 
Deeming  the  decision  of  the  court  which  re- 
verses  the  judgment   of   the   circuit   court 
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against  the  Union  Electric  Light  &  Power 
Company,  in  conflict  with  the  decisions  of  the 
Supreme  Court  in  Brash  v.  City  of  St.  Louis, 
IGl  Mo.  433,  61  S.  W.  808 ;  Newcomb  v.  New 
York  Central  &  Hudson  River  R.  R.  Co.,  160 
Mo.  409,  69  S.  W.  348 ;  as  also  In  Harrison  v. 
Kansas  City  Electric  Light  Co.,  195  Mo.  606, 
93  S.  W.  951,  7  L.  R.  A.  (N.  S.)  293;  Dean  v. 
Kansas  City,  St.  Louis  &  Chicago  R.  R.  Co., 
199  Mo.  386,  loc.  clt.  411,  97  S.  W.  910;  Buck- 
ner  v.  Stock  Yards  Horse  &  Mule  Co.,  221  Mo. 
70O,  loc.  dt.  710,  120  S.  W.  766,  I  respectfully 
ask  that  the  cause  be  certified  to  the  Supreme 
Court 

Order  for  Certification. 

REYNOLDS,  P.  J.,  deeming  so  much  of  the 
opinion  as  reverses  the  Judgment  as  to  the 
Unioa  Electric  Light  &  Power  Company  con- 
trary to  decisions  of  the  Supreme  Court  in 
Brash  v.  City  of  St.  Louis,  161  Mo.  433,  61  S. 
W.  806^  and  other  cases  cited  in  memorandum 
filed  by  him,  the  cause,  together  with  all  the 
files  therein,  is  certified  to  the  Supreme 
Court. 


MARTIN-WELCH  HARDWARE  &  PLUMB- 
ING CO.  V.  SPENCER  et  al.    (No.  13278.) 

(Kansas  City   Court  of  Appeals.     Mispooxi.- 
June  16,  1919.) 

Mechanics'  Liens  ^=s>149(1)~Lixn  Staix- 
KENT — ^Necessity  of  Itemizing. 
Rev.  St.  1909,  S  8217,  requiring  that  a  me- 
chanic's hen  statement  to  be  filed  must  contain 
"a  just  and  true  account  of  the  demand,"  Is 
not  complied  with  by  a  **lump  charge"  for 
'^plumbing  complete,"  and  the  defendant  hold- 
er of  a  mortgage  on  the  premises  is  entitled  tc 
have  set  out  the  items  of  material  entering  intf 
the  'lump  gum"  contract  with  owner,  although 
they  could  not  be  separately  priced. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Wlllard  P.  Hall,  Judge. 
"Not  to  be  officially  published." 

Suit  by  the  Martin-Welch  Hardware  & 
Plumbing  Company  against  E»  J.  Spencer 
and  others.  Personal  Judgment  for  plaintiff 
against  the  named  defendant,  which  Judg- 
ment was  declared  a  lien  upon  the  premis- 
es, and  the  defendants  M.  H.  L.  Watts,  trus- 
tee In  a  deed  of  trust,  and  C.  R.  Home, 
cestui  que  trust,  appeal.  Reversed  and  re- 
manded, with  directions. 

W.  H.  L.  Watts  and  John  F.  Cell,  both  of 
Kansas  City,  for  appellants. 

C.  C.  Madison,  of  Kansas  City,  for  re- 
spondeiit. 

BLAND,  J.  This  Is  a  suit  to  enforce 
a  mechanic's  lien  amounting  to  $236.60, 
brought  against  the  owner  of  the  pr.operty, 


the  holder  of  a  deed  of  trust  thereon  and  the 
trustee  in  said  deed.  The  case  was  tried 
without  the  aid  of  a  Jury.  Plaintiff  recov- 
ered a  personal  Judgment  in  the  sum  of 
$302.25,  the  amount  of  its  demand,  with  in- 
terest, against  the  defendant  E.  J.  Spencer. 
The  Judgment  was  declared  a  lien  upon  the 
premises,  and  defendants  Watts  and  Home, 
being  respectively  the  trustee  and  beuedciary 
In  the  deed  of  trust,  have  appealed. 

The  facts  show  that  plaintiff  was  engaged 
in  the  hardware,  thinlug,  and  plumbing  busi- 
ness at  Independence,  Mo.  In  the  ejprlng  of 
1913,  defendant  E.  J.  Spencer,  the  owner 
of  ground  near  said  city  upon  which  he  had 
planned  to  construct  a  cottage  of  a  type  sim- 
ilar to  others  he  had  built,  entered  into  an 
agreement  with  plaintiff  for  the  furnishing 
of  all  the  sheet  metal,  spouting,  hardware, 
and  material  for  the  installation  of  a  set  of 
plumbing  In  the  house.  All  of  these  things 
were  covered  by  a  single  contract,  the  price 
being  agreed  upon  with  the  understanding 
that  delivery  should  be  made  at  such  times 
as  the  progress  of  the  construction  should 
require.  The  lien  statement  shows  that  all 
of  the  material  except  the  plumbing  was  de- 
livered between  March  8,  1913,  and  May  27th 
of  that  year.  All  of  this  material,  except 
the  plumbing,  is  properly  Itemized.  Then 
follows  the  last  item  coNering  the  plumbing, 
to  wit :  "December  16"  (1913)  "plumbing  com- 
plete $115.00." 

At  the  trial  the  present  defendants  ob; 
Jected  to  the  item  ''plumbing  complete"  as 
"lump  charge"  and  as  being  too  general  and 
not  sufficiently  specific.  The  objection  was 
overruled.  Complaint  is  now  made  of  the 
action  of  the  court  In  so  doing.  '  We  think 
that  the  objection  should  have  been  sustain- 
ed. The  mechanic's  Hen  statute  (section 
8217,  R.  S.  1909)  requires  that  the  lien  state- 
ment to  be  filed  must  contain  "a  Just  and 
true  account  of  the  demand  due  him  or  them ' 
after  all  Just  credits  have  been  given."  The 
general  rule  is  that  the  account  must  be 
fairly  Itemized  or  the  same  will  not  be  "a 
Just  and  true  account"  as  required  by  the 
statute.  To  what  extent  the  account  must 
be  Itemized  depends  upon  circumstances.  In 
general  a  "lumping"  item  of  the  whole  con- 
tract price  is  no  compliance  with  the  law 
(Rude  V.  Mitchell,  97  Mo.  365,  11  S.  W.  225), 
but  as  stated  In  Mahan  ▼.  Brlnnell,  94  Mo. 
App.  165,  loc.  dt.  170,  171,  67  S.  W. 
930,  931:— 

"When  the  lien  is  filed  by  the  original  con- 
tractor, who  has  specially  agreed  with  the  own- 
er to  do  tlie  Job  for  a  certain  price,  it  seems  a 
detailed  statement  of  the  items  of  material  and 
labor  that  entered  into  the  improvement  is  not 
required;  presumably  because  the  owner  knew 
what  he  bargained  for  when  he  agreed  on  a  price, 
and  does  not  need  to  be  apprised  of  the  basis  of 
the  charge  by  an  enumeration  of  items." 


^=»For  other  cases  see  same  topic  and  KEr-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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See,  also,  McMlllaB  &  Parker  v.  Ball  A 
Gunning  Milling  Co.,  190  Mo.  App.  340,  loc. 
dt.  350,  177  S.  W.  315.  In  the  cases  cited, 
as  well  as  in  the  case  of  Hilliker  v.  Francis- 
co, 65  Mo.  598,  it  was  sought  to  obtain  a 
mechanic's  lien  against  the  owner,  and  not 
against  the  holder  of  a  mortgage  such  as  oc- 
curs in  this  case.  That  this  latter  circum- 
stance has  some  bearing  on  the  case  will 
be  hereafter  noted. 

As  to  the  item  under  discussion  the  evi- 
dence shows  that  the  owner  had  ''a  lump 
sum"  agreement  with  plaintiff  to  pay  it  $116 
for  the  plumbing  material.  A  witness  testi- 
fied that  the  words  ''plumbing  complete"  are 
ordinarily  understood  by  the  trade  to  mean : 

"A  completed  job,  lavatory  complete,  toilet 
or  stool,  complete  sink  with  its  proper  connec- 
tions to  the  sewer,  traps  underneath  those  fix- 
tures, proper  ventilation  to  the  soil,  pipe  con- 
nections and  through  the  roof,  finally  wind- 
ing up  and  it  is  commonly  called  a  complete  set 
of  plumbing." 

It  is  also  in  evidence  that  plaintifT  could  not 
have  made  the  low  rate  he  did  on  the  job  of 
plumbing  if  he  had  sold  the  various  items 
that  went  into  it  as  separate  items,  and  had 
not  contracted  to  furnish  the  material  for  the 
whole  job.  It  will  be  noted  that  nearly  one- 
half  of  the  lien  statement  covers  this  one 
**lump  sum"  unltemized  account.  It  Is  appa- 
rent that  the  material  furnished  by  plaintiff 
could  have  been  itemized  so  as  to  show  with 
fairness  what  items  were  furnished.  There 
must  have  been  some  data  before  plaintiff 
and  the  owner  upon  which  plaintiff's  officer 
could  have  intelligently  based  its  contract 
to  furnish  the  completed  set  of  plumbing. 

As  was  stated  in  Baker  v.  Smallwood,  161 
Mo.  App.  257,  loc.  clt.  259,  143  S.  W.  518,  519 : 

"The  rule  is  well  settled  that,  notwithstanding 
the  subcontractor's  agreement  with  the  contrac- 
tor fixes  his  compensation  at  a  lump  sum,  to  be 
entitled  to  a  lien,  the  account  filed  by  him  must 
be  fairly  itemized  to  constitute  it  'a  just  and 
true  account'  within  the  meaning  of  the  stat- 
ute" 

— and  in  Springfield  Planing  Mill,  Lumber 
&  Const  Co.  V.  Krebs,  196  Mo.  App.  432,  440, 
193  S.  W.  621,  loc.  dt.  624 : 

"This  case,  therefore,  does  not  belong  to  the 
class  of  cases  where  it  can  be  said  that  the  items, 
though  somewhat  general  and  relating  to  the 
finished  work  rather  than  the  particular  in- 
gredients or  elements  entering  into  the  same, 
are  yet  as  specific  as  the  usages  of  the  trade 
require  and  are  sufficient  to  give  the  landowner 


all  the  information  necessary  to  investigate  and 
determine  the  reasonableness  of  the  charges^ 
and  whether  the  materials  and  work  are  Hen- 
able.  Such  are  the  cases  of  McDermott  v. 
Glaas,  104  Mo.  14,  23,  15  S.  W.  995;  Waiden 
V.  Robertson,  120  Mo.  88,  44,  25  S.  W.  349; 
Holland  v.  CunUff,  96  Mo.  App.  67,  80,  69 
S.  W.  737." 

Whether  a  lien  account  is  fairly  itemized 
or  not,  as  we  have  stated,  depends  upon  the 
circumstances.  Here  we  tlilnk  the  circum- 
stances clearly  show  that  the  plumbing  item 
was  not  so  Itemized.  It  comprises  nearly 
one-half  of  this  small  account.  The  evidence 
shows  that  "plumbing  complete"  ordinarily 
consists  of  a  great  many  things.  E)ven 
though  the  contract  was  a  "lump  sum"  con- 
tract, and  could  not  be  itemized  as  to  the 
prices  and  had  to  be  a  lump  price,  plaintiff 
could  have  set  out  In  its  lien  account  the 
Items  of  material,  so  that  the  holder,  of  the 
mortgage,  who  was  not  in  the  same  position 
as  the  owner,  who  is  presumed  to  know  what 
he  bargained  for,  could  tell  whether  such 
items  were  in  fact  llenable. 

As  stated  in  the  case  of  Mitchell  Planing 
Mill  Co.  V.  Allison,  138  Mo.  50,  loc.  cit.  68, 
40  S.  W.  118,  121  (60  Am.  St  Hep.  544) : 

"If  the  contract  of  the  subcontractor  was  to 
supply  for  the  building  a  certain  group  of  ar- 
ticles, for  a  certain  price,  there  is  no  valid  ob- 
jection to  his  reciting  those  articles  and  then 
stating  that  one  price  is  his  claim." 

These  defendants  make  the  point  that 
all  of  the  lien  account  appearing  before  the 
last  item,  or  the  one  for  plumbing  material, 
covered  items  that  were  furnished  on  a 
quantiun  meruit,  and  as  the  last  of  those 
Items  was  ten  months  before  the  filing  of  the 
lien  statement,  all  those  items  were  barred 
by  the  statute  of  limitations  (section  8217, 
R.  S.  1909).  There  Is  no  merit  in  this  conten- 
tion. The  evidence  shows  that  the  whole 
lien  statement  was  for  items  contracted  for 
under  one  contract,  and  the  last  item  for  the 
plumbing  material  was  within  time. 

We  think  the  $115  item  not  llenable.  But 
as  the  lower  court  has  found  the  other  items 
of  the  lien  claim  to  be  proper,  the  judgment 
will  be  reversed,  and  the  case  remanded,  with 
directions  to  the  trial  court  to  render  judg-. 
ment  against  the  property  for  all  of  the  lien 
claim  except  the  item  for  $115;  that  amount 
covering  the  charge  for  "plumbing  complete" ; 
and  it  is  so  ordered. 

AU  concur. 
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HILL  V,  EAST  ST.  LOUIS  COTTON  OIL 
CO.    (No.  2414.) 

(Springfield  Court  of  Appeals.    Missouri.    June 

19, 1919.    On  Motion  for  Rehearing, 

July  10,  1919.) 

1.  Plbading  «=5>433(8)— Sufficiency  of  Pe- 
tition AFTEB  Verdict  —  Injuby  to  Serv- 
ant. 

'A  complaint  alleging  that  plaintiff  was  in- 
jured in  operating  a  defectiye  cotton  gin, 
through  which  defendant  negligently  started  wet 
cotton,  and  that  this  and  the  defects  described 
combined  to  start  a  fire  in  trying  to  extinguish 
which  plaintiff  was  injured,  held  not  fatally  de- 
fective after  verdict,  in  that  causal  connection 
between  the  negligence  and  injury  was  not  suf- 
ficiently alleged. 

2.  MA0TEB  AND  Skbtant  ^=>236(6)— Injcty 
to  Servant— Contributory  Neguqence— 
Sebvant's  Knowledge  of  Dangerous  Ma- 
chinery. 

An  experienced  cotton  gin  operator  who  is 
acquainted  with  the  machinery,  which  he  ddes 
not  attempt  to  stop,  and  who  knows  the  location 
of  the  revolving  saws  and  the  danger  of  contact 
therewith,  is  negligent  in  thrusting  his  gloved 
hand  into  a  narrow  space  next  to  the  saws  in 
an  attempt  to  catch  cotton  dropping  therein. 

3.  Master  and  Servant  ^=:>246(3)~Injuby 
TO  Sebvant  —  Attempt  to  Save  Master's 
I^OPEBTY— Contributory  Negligence. 

An  experienced  cotton  gin  operator,  injured 
by  contact  with  the  revolving  saws  of  the  ma- 
chine, which  he  did  not  attempt  to  stop,  held 
guilty  of  contributory  negligence  in  thrusting 
his  gloved  hand  in  a  narrow  space  next  to  the 
saws  in  attempting  to  grab  burning  cotton 
therein  to  save  his  employer's  property  from  fire 
caused  by  employer's  negligence  in  starting  wet 
cotton  through  the  machine. 

Bradley,  J.,  dissenting. 

On  Motion  for  Rehearing. 

4.  Appeal  and  Error  ^=91177(7)— Reversal 
OF  Judgment  for  Plaintiff— Necessity  of 
Remanding. 

A  judgment  for  plaintiff  should  not  be  re- 
versed without  remanding  unless  the  evidence 
has  been  fully  presented,  and  the  court  is  fully 
convinced  that  the  facts  are  necessarily  such 
that  plaintiff  cannot  be  allowed  to  recover. 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty; W.  S.  C.  Walker,  Judge. 

Action  by  W.  H.  Hill  against  the  East 
St  Louis  Cotton  Oil  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

Jm  R.  Jones,  of  Kennett,  for  appellant. 
O.   Zimmerman  and   Ely,  Pankey  &  Ely, 
all  of  Kennett,  for  respondent. 

STURGIS,  P.  J.  Defendant  appeals  from 
a  judgment  for  plaintiff  in  a  personal  in- 


jury action.  The  plaintiff  was  Injured  while 
operating  a  gin  stand  in  defendant's  cotton 
gin  by  his  hand  and  arm  coming  in  contact 
with  the  revolving  saws  used  to  separate  the 
cotton  lint  from  the  seed.  There  were  some 
70  of  these  saws  on  one  axle  revolving  close 
together  and  between  ribs  which  were  part 
of  what  is  called  the  gin  breast  The  gin 
breast  could  be  raised  so  as  to  have  these 
ribs  clear  of  the  saws,  and  this  left  a  space 
of  one  foot  between  what  is  called  the  spik- 
ed roller  and  the  revolving  saws.  Plaintiff 
thmst  his  hand  into  this  space  to  catch  some 
burning  cotton  to  prevent  same  from  failing 
into  the  seed  conveyer,  and  thereby  his  hand 
was  caught  by  the  revolving  saws. 

The  defendant's  alleged  negligence  relates 
to  the  setting  on  fire  the  cotton,  which  in 
turn  caused  plaintiff  to  thrust  his  hand  near 
these  saws  In  an  endeavor  to  prevent  the 
spread  of  the  dre,  rather  than  to  any  negli- 
gence directly  connected  with  the  accident 
The  case  went  to  the  jury  on  defendant's 
negligence  in  putting  wet  cotton  into  the 
gin  and  having  a  worn  and  defective  brush 
wheel  (a  part  of  the  gin  machinery),  whereby 
so  much  friction  and  heat  were  created  that 
the  cotton  being  ginned  suddenly  took  fire. 

In  the  view  we  take  of  the  case  it  will  not 
be  necessary  to  further  discuss  the  cause  of 
the  cotton  being  set  on  fire,  as  we  grant  that 
the  evidence  is  sufficient  to  warrant  a  find- 
ing that  defendant  was  negligent  in  the  re- 
spects mentioned,  and  that  the  cotton  being 
ginned  suddenly  took  fire  by  reason  of  fric- 
tion and  heat  caused  by  the  worn  and  de- 
fective brush  wheel  operated  by  defendant, 
and  by  reason  of  wet  cotton  being  fed  into 
the  gin. 

[1]  In  this  connection  we  may  also  say 
that  we  do  not  agree  with  defendant's  con- 
tention that  the  petition  js  fatally  defective, 
at  least  after  verdict  in  that  there  is  no  al- 
legation of  a  causal  connection  between  the 
negligent  acts  complained  of  and  the 'result- 
ant injury.  We  agree  that  acts  of  negligence 
on  defendant's  part  and  Injury  to  plaintiff 
do  not  make  a  cause  of  action  unless  there 
is  alleged  and  proved  a  causal  connection 
between  the  two,  and  plaintiff  is  only  en- 
titled to  go  to  the  jury  on  the  grounds  of 
negligence  which  he  alleges  caused  his  in- 
jury. State  ex  rel.  v.  Ellison,  176  S.  W.  11. 
In  this  case,  however,  plaintiff,  after  alleg- 
ing that  the  part  of  the  gin  stand  called  the 
brush  wheel,  and  which  assists  In  removing 
the  lint  from  the  ribs  between  which  the 
saws  pass,  was  out  of  line  and  balance  and 
had  a  tendency  to  create  friction,  then  al- 
leges that  plaintiff  was  Injured  in  operating 
said  defective  gin  stand  "in  the  following 
manner."  He  then  alleges  that  defendant 
negligently  started  wet  cotton  through  the 
gtn  without  notice  to  him,  and  that  wet  cot- 
ton has  a  tendency  to  create  friction  and 
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heat;  that  the  friction  from  the  wet  cotton 
and  from  the  defective  parts  of  the  gin  set 
fire  to  the  cotton ;  and  that  in  order  to  pre- 
vent the  spread  of  the  fire  to  other  parts  of 
the  plant  plaintiff  attempted  to  exinguish 
the  fire  by  taking  out  the  burning  cotton  with 
his  hands,  in  doing  which  his  hand  came 
In  contact  vrtth  the  revolving  saws.  This 
we  think  is  a  sufficient  allegation  that  these 
negligent  acts  of  defendant  were  the  cause  of 
plaintiff's  injuries,  for  when  he  alleges  that 
he  was  injured  in  the  following  manner  and 
then  sets  out  the  negligent  act  of  putting 
wet  cotton  in  the  gin  and  that  this  and  the 
defective  parts  of  the  gin  which  he  had  de- 
scribed combined  to  start  the  fire  in  trying 
to  extinguish  which  he  was  Injured,  plain- 
tiff has,  we  think,  by  plain  ihference,  if  not 
direct  assertion,  alleged  such  negligent  acts 
to  have  caused  his  injuries. 

[2]  The  serious  point  in  the  case  arises 
on  the  question  of  plaintiff's  contributory 
negligence  barring  his  action.  Leaving  out 
of  consideration  for  the  moment  the  emer- 
gency created  by  the  gin  taking  fire  and  plain- 
tiff's Impulse  to  save  his  master's  property, 
and  considering  the  case  under  normal  con- 
ditions and  as  if  plaintiff  had  done  as  he 
did  in  the  ordinary  course  of  operating  the 
gin,  we  must  say  that  plaintiff  was  guilty 
of  contributory  negligence  amounting  to  al- 
most gross  negligence.  Plaintiff  was  an  ex- 
perienced operator  of  a  gin  and  was  well 
acquainted  with  the  machinery.  He  knew 
the  location  of  these  rapidly  revolving  saws 
and  the  danger  of  coming  In  contact  with  the 
same.  He  had  on  gloves  and  knew  that  this 
increased  the  danger  of  his  hand  l>eing  caught 
by  the  saw  teeth.  He  punched  the  burning 
cotton  between  the  ribs  with  one  hand  and 
then  thrust  the  other  in  the  narrow  space  of 
one  foot  next  to  these  revolving  saws  to 
catch  or  grab  at  the  burning  cotton  as  it 
fell  through,  and  this,  too,  when  be  could 
not  seb  into  this  narrow  space  so  as  to  guide 
his  hand  away  from  the  saws.  On  this 
point  plaintiff  testified: 

**Q.  You  knew  when  you  were  raking  your 
hand  around  there  that  that  was  highly  danger- 
ous with  these  saws  revolving,  did  you  not?  A. 
I  knew  if  I  got  my  hand  into  it  it  was. 

"Q.  You  just  depended  on  your  own  ability 
to  keep  your  band  out  of  there?  A.  That  is  all 
the  hopes  I  had. 

"Q.  You  knew  that  if  you  got  your  hand  in 
there  it  was  gone?  A.  Yes,  sir;  I  knew  if  I 
did,  but  I  didn't  think  I  would  do  it  ♦  ♦  • 
A.  As  I  was  punching  it  out  I  was  reaching 
under  and  catcliing  it  as  it  fell. 

'•Q.  And  you  say  you  knew  the  danger  of  these 
saws?  A.  I  knew  the  danger  if  they  got  hold 
of  me.    ♦    ♦    • 

**Q.  Did  you  tell  him  [a  witness]  after  you 
came  back  that  the  saw  caught  your  glove  and 
pulled  you  in ;  that  it  couldn't  happen  any  oth- 
er way?  A.  That  is  about  the  only  way  it 
could  happen  to  catch  in  this  glove.    •    •    ♦ 

"Q.  You  were  in  under  those  saws  catching 


tMa  fire  when  you  couldn't  see  how  near  you 
were  getting  to  the  saws?  A.  Well,  I  had  an 
idea  where  the  saws  were. 

"Q.  But  you   couldn't  see?     A.  No,  sir;     I 
couldn't  see  the  saws." 


Every  witness  in  the  case  testified  as  to 
the  obvious  danger  attending  plaintiff's  act 
in  attempting  to  catch  in  his  gloved  hand 
the  burning  cotton  falling  through  this  nar- 
row space  next  to  these  revolving  saws, 
characterizing  such  act  as  "very  dangerous," 
"awfully  dangerous,"  etc.  One  witness,  an 
experienced  ginner,  said  he  never  knew  of 
but  one  other  man  putting  his  hands  "back 
of  this  board  with  the  saws  running"  and 
he  was  killed.  What  Is  said  in  Smith  v. 
Forrester-Nace  Box  Co.,  193  Mo.  715,  735, 
92  S.  W.  894,  399,  is  applicable  herec 

"Plaintiff  admits  that  he  knew  if  his  hand 
came  in  contact  with  the  rollers  it  would  be  in- 
jured. His  only  excuse  for  putting  his  hand 
into  that  small  space  between  the  presser  and 
the  back  rollers  is  that  he  did  not  intend  to  put 
his  hand  where  it  would  come  in  contact  with 
the  back  rollers.  But  any  man  of  ordinary  in- 
telligence would  know  that  if  he  did  so  the  dan- 
ger of  injury  was  imminent,  for  the  danger  was 
obvious.  Such  an  act  itself  suggests  the  inevi- 
table consequences." 

See,  also,  Doer'r  v.  St  Louis  Brewing  Ass'n, 
176  Mo.  547,  556,  75  S.  W.  600;  Stegmann 
V.  Gerber,  146  Mo.  App.  104,  123  S.  W.  1041. 

[3]  It  is  sought  on  plaintiff's  behalf  to 
Justify  or  excuse  his  action  in  bringing  his 
hand  in  contact  with  the  revolving  saws  on 
the  ground  that  he  acted  in  an  emergency; 
the  emergenoy  being  the  sudden  fire  In  the 
cotton,  which  threatened  the  destruction  of 
the  defendant's  property.  This  raises  ^  the 
question  of  the  right  and  to  what  extent  the 
servant  may  commit  an  otherwise  negligent 
act,  threatening  injury  to  himself,  in  order 
to  protect  the  master's  property  when  such 
property  is  imperiled  by  the  master's  neg- 
ligence. In  other  words,  may  a  servant  do 
an  otherwise  negligent  act,  threatening  his 
own  injury,  in  order  to  save  his  master's 
property  from  destruction  and  recover  dam- 
ages based  on  the  negligent  act  of  the  master 
in  putting  such  property  in  peril? 

It  is  not  claimed  that  plaintiff  was  in  any 
peril.  All  that  he  claims  is  that  on  discover- 
ing the  cotton  on  fire  he  was  apprehensive 
that  it  might  spread  and  destroy  defendant's 
property,  and  his  reason  for  catching  the 
burning  cotton  in  his  hand,  as  he  punched  It 
through  the  ribs  of  the  gin  breast,  was  to 
prevent  its  falling  into  the  conveyor  .  and 
passing  to  the  seedhouse.  Plaintiff  did  this 
without  stopping  the  machinery,  as  he  might 
readily  have  done  by  pulling  a  cord  attached 
to  a  whistle.  Though  plaintiff  alleges  neg- 
ligence, in  that  a  certain  lever  by  which  the 
machinery  could  be  stopped  was  defective 
and  could  not  be  worked,  yet  the  evidence 
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shows  that  lie  did  not  want  or  try  to  have 
the  machinery  stopped. 

This  case  is  clearly  distinguished  from  the 
class  of  cases  cited  by  plaintiff  where  a  serv- 
ant is  excused  of  alleged  contributory  neg- 
ligence when  he  acts  in  an  emergency 
amounting  to  personal  pevil  brought  about 
by  the  master's  negligence,  such  as  Under- 
wood V.  Railroad,  190  Mo.  App.  407,  177  S. 
W.  724.  Here  there  was  no  threatened  in- 
Jury  or  impending  danger  to  plaintiff,  and 
he  was  actuated  solely  by  the  commendable 
desire  to  protect  the  master's  property  put 
in  peril  by  its  own  negligence.  We  do  not 
stress  the  fact,  however,  that  the  master's 
property  was  put  in  peril  by  its  own  negli- 
gence, for  perhaps  plaintlff'i^  position  is 
just  as  favorable  to  him  as  if  the  master's 
property  had  been  put  in  peril  by  the  negli- 
gence of  a  third  party  and  plaintiff  was  su- 
ing such  third  party. 

It  is  the  generally  accepted  rule  of  law 
that  the  person  who  by  his  negligence  puts 
another  in  peril  of  death  or. bodily  injury  is 
liable  to  one  who  is  injured  in  an  attempt 
to  rescue  such  imperiled  person,  and  that  it 
is'  not  contributory  negligence  for  the  res- 
cuer to  Imperil  his  life  or  put  himself  in 
a  position  of  great  danger  in  his  effort  to 
rescue  such  person  from  peril,  unless  his 
act  amounts  to  rashness  or  recklessness.  20 
R,  C.  L.  §  108,  p.  131 ;  Corbin  v.  City  of  PhU- 
adelphia  (Pa.)  49  L.  B.  A.  715,  and  cases 
cited  in  note. 

Where,  however,  only  property  is  so  im- 
periled, the  decisions  are  by  no  means  unani- 
mous as  to  how  far,  if  at  all,  this  rule  is 
applicable.  Some  courts  hold  that  one  vol- 
untarily attempting  to  rescue  property  as- 
sumes the  risk  of  so  doing,  and  if  injured 
thereby  the  person  causing  the  peril,  though 
negligent  in'  so  doing,  is  not  liable.  Other 
courts  do  not  bar  a  recovery  where  the  res- 
cuer has  acted  as  a  reasonable  person  would 
under  the  circumstances;  that  is,  is  with- 
out negligence  under  the  particular  facts. 
20  R.  C.  L.  f  110,  p.  133;-  29  Cyc.  524.  The 
cases  on  this  subject  are  collected  in  the 
notes  to  Corbin  v.  City  of  Philadelphia,  49 
L.  R.  A.  719;  McKay  v.  Atlantic  Coast  Line 
Railroad  Co.  (N.  C.)  Ann.  Cas.  1914C,  412. 
In  the  note  to  the  Corbin  Case,  supra,  which 
deals  primarily  with  risks  taken  to  save 
life  or  bodily  injury,  it  is  stated  that — 

"Volnntarily  incurring  danger  is  Justifiable  so 
Bs  not  to  constitute  contributory  negligence  only 
when  it  is  for  the  purpose  of  saving  life ;  if  the 
purpose  is  to  save  property  only,  the  rule  does 
not  apply." 

Several  cases  are  cited  as  to  so  holding. 
A  leading  case  on  this  subject  is  Eckert  v. 
Long  Island  R.  Co.,  43  N.  Y.  502,  3  Am.  Rep. 
721,  where  the  rule  is  announced: 

'*A  person  voluntarily  placing  himself,  for  the 
protection  of  property  merely,  in  a  position  of 
danger,  is  negligent,  so  as  to  preclude  his  re- 


covery for  an  injury  so  received.  It  is  other- 
wise, however,  when  such  an  exposure  is  for 
the  purpose  of  saving  human  life,  and  it  is  for 
the  Jury  to  say,  in  such  cases,  whether  the  con- 
duct of  the  party  injured  is  to  be  deemed  rash 
nid  reckless." 

And  this  language  is  used: 

"The  evidence  showed  that  the  train  was  Ap- 
proaching in  plain  view  of  the  deceased,  and 
had  he  for  his  own  purposes  atem-^ted  to  cross 
the  track,  or  with  a  view  to  save  property  plac- 
ed himself  voluntarily  in  a  position  where  he 
might  have  received  an  injury  from  a  collision 
with  the  train,  his  conduct  would  have  been 
grossly  negligent,  and  no  recovery  could  have 
been  had  for  such  injury.    •    ♦    ♦ 

"For  a  person  engaged  in  his  ordinary  affairs, 
or  in  the  mere  protection  of  property,  knowingly 
and  voluntarily  to  place  himself  in  a  position 
where  he  is  liable  to  receive  a  serious  injury,  is 
negligence,  which  will  preclude  a  recovery  for 
an  injury  so  received;  but  when  the  exposure 
is  for  the  purpose  of  saving  life,  it  is  not  wrong- 
ful, and  therefore  not  negligent  unless  such  as 
to  be  regarded  either  rash  or  reckless." 

This  doctrine  has  been  affirmed  and  ad- 
hered to  by  the  New  York  courts  (Morris 
V.  Lake  Shore  Ry.,  148  N.  Y.  182,  42  N.  B. 
579),  where  it  is  held  that- 
One  "voluntarily  exposing  himself  to  danger 
at  a  railroad  crossing  is  gvdlty  of  contributory 
negligence,  though  the  exposure  was  made  to 
save  his  cattle  from  injury." 

The  Eckert  Case  was  cited  with  approval 
in  Donahoe  v.  Railroad,  83  Mo.  560,  53  Am. 
Rep.  594,  though  that  case  deals  with  at- 
tempting to  save  life.  In  the  recent  case  of. 
Eversole  v.  Railroad,  249  Mo.  523,  155  S. 
W.  419,  our  Supreme  Court  there  expressly 
quoted  and  approved  the  above  statement  of 
the  law  in  the  Eckert  Case.  The  court  there 
held  that  a  railroad  brakeman  who  volun- 
tarily exposed  himself  to  ^  danger  in  order 
to  stop  some  runaway  cars  could  not  recov- 
er for  injuries  so  received  against  the  par- 
ty through  whose  negligence  such  cars  were 
set  adrift  if  such  brakeman  was  endeavor- 
ing to  save  property  only,  though  it  would 
be  otherwise  if  he  was  attempting  to  save 
life  or  bodily  injury.  The  court  expressly 
said  that  "we  have  never  extended  the  doc- 
trine of  ^imminent  peril'  to  mere  property," 
and  held  that  where  a  petition  is  based  on 
the  imminent  peril  doctrine,  and  it  is  shown 
that  property  and  not  life  was  tn  peril, 
"then  there  was  a  failure  to  make  any  case 
under  the  pleadings  as  well  as  under  th^ 
proof."  In  McManamee  v.  Railroad  Co.,  135 
Mo.  440,  37  S.  W.  119,  the  court  held  that  a 
person  could  not  recover  for  injury  received 
In  attempting  to  rescue  his  own  prpperty 
put  In  peril  by  defendant's  negligence  where 
the  rescuer  "precipitated  himself  in  front 
of  the  train,"  and  in  speaking  of  this  case 
the  court  in  the  Eversole  Case,  supra,  said: 
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"But,  on  the  other  hand,  we  have  held  that 
the  rescue  of  property  will  not  excuse  rash  acts 
upon  the  part  of  a  rescuer." 

In  the  Eversole  Oase  and  in  the  New  York 
cases  foUowed  by  It,  the  rescuer  was  a  third 
party  and  not  the  owner  or  a  servant  of  the 
owner  whose  property  was  in  peril,  but  in 
the  McManamee  Case  the  plaintiff  was  at- 
tempting to  rescue  his  own  property.  A  per- 
son seeking  to  save  his  own  property  should 
be  accorded  as  favorable  a  position  as  one 
attempting  to  save  his  master's  property, 
though  a  stranger  to  the  property  might  be 
looked  upon  less  favorably  than  either.  The 
courts  and  text-writers  seem,  however,  to 
have  made  little  distinction  along  this  line, 
and  a  number  of  cases  deny  liability  in  fa- 
vor of  the  owner  of  the  property.  Cook  v. 
Johnston,  58  Mich.  437,  25  N.  W.  388,  55  Am. 
Rep.  703;  Hinchy  v.  Manhattan  R.  Co.,  49 
N.  y.  Super.  Ct.  406;  Taylor  v.  Home  TeL 
Co.,  163  Mich.  458,  128  N.  W.  728,  31  L.  R. 
A.  (N.  S.)  385. 

In  Logan  v.  Wabash  Ry.  Co.,  96  Mo.  App. 
461,  70  S.  W.  734,  the  plaintiff  was  injured, 
without  any  negligence  on  his  part,  in  at- 
tempting to  save  his  own  property  from  fire 
negligently  set  out  by  defendant,  and  the 
court  held  that  he  could  not  recover  because 
defendant's  negligence  merely  furnished  the 
condition  and  was  not  the  proximate  cause 
of  plaintiff's  injury.  This  case  is  along  the 
line  that  a  person  voluntarily  attempting  to 
save  property  put  in  peril  by  another's  neg- 
ligence assumes  all  the  risks  of  doing  so. 
It  and  some  other  cases  may  be  distinguish- 
ed from  the  present  case  in  that  the  plain- 
tiff was  a  pure  volunteer,  while  here  he  was 
acting  along  the  line  of  his  employment  in 
seeing  that  this  machinery  was  properly  and 
safely  operated. 

We  are  not  prepared  to  say  that  the  law 
in  this  state  is  that  a  person  attempting  to 
save  his  own  or  his  master's  property  when 
put  in  peril  by  negligence,  and  acting  along 
the  line  of  his  duty,  takes  all  the  risk  of 
doing  so,  and  that  his  act  in  so  doing  la 
negligence  per  se.  If  the  rescuer  is  not  guilty 
of  negligence  in  so  doing  he  should  recover. 
Such  is  the  weight  of  authority.  29  Cyc.  524 ; 
20  R.  C.  L.  §  110,  p.  133.  Nor  do  we  hold 
that  the  fact  that  the  person  seeking  damages 
was  at  the  time  of  his  injury  attempting 
to  save  his  own  or  his  master's  property  of 
no  weight  in  determining  whether  or  not  he 
is  guilty  of  contributory  negligence.  Prophet 
v.  Kemper,  95  Mo.  App.  219,  225,  68  S.  W. 
956;  Hall  v.  Huber,  61  Mo.  App.  384.  The 
difficulty  is  in  determining  what  weight  shall 
be  given  to  such  fact.  This  fact  becomes 
very  potent  in  case  of  an  attempt  to  save 
life,  and  unless  the  rescuer  acts  recklessly 
or  rashly  his  act  will  not  be  held  contribu- 
tory negligence.  Condiff  v.  Railroad,  45  Kan. 
250,  25  Pac.  5C2.  All  the  cases  agree,  how- 
ever, that  in  case  of  attempting  to  rescue 


mere  property  this  fact  has  much  less  weight 
in  excusing  what  would  otherwise  be  con- 
tributory negligence.  See  Pegram  v.  Sea- 
board Air  Line  Ry.  (N.  C.)  4  Ann.  Cas.  214, 
and  cases  cited  in  text  and  note;  McKay 
V.  Atlantic  Coast  Line  Railroad  (N.  O.)  Ann. 
Cas.  1914C,  412.   * 

It  is  also  doubtless  true,  as  stated  in  the 
note  to  this  last  case,  that  the  Missouri  cas- 
es are  on  the  side  of  restricting  to  narrow 
limits  the  effect  which  the  fact  of  res- 
cuing mere  property  has  on  excusing  what 
would  otherwise  be  contributory  negligence. 
The  most  potent  fact  in  favor  of  this  rule 
is  that  the  servant  has  no  right  to  endanger 
the  master  in  a  far  greater  loss  than  that 
which  he  sought  to  avert 

We  hold,  therefore,  that  plaintiff,  under 
the  facts  here,  was  guilty  of  contributory 
negligence  barring  his  recovery;  and  the 
judgment  is  reversed. 

FARRINGTON,  J.,  concurs. 

BRADLEY,  J.,  holds  that  the  evidence  is 
sufficient  to  take  the  cause  to  the  jury,  and 
dissents. 

.  On  Motion  for  Rehearing. 

STURGIS,  P.  J.  Our  attention  is  caUed 
to  the  case  of  Sllnkard  v.  Lamb  Construc- 
tion Co.,  Just  published  In  212  S.  W.  61.  That 
case,  in  effect,  holds  that  when  a  plaintiff 
is  guilty  of  an  act  contributing  to  his  inju- 
ry, which  all  fair  minded  men  must  say  is 
negligent,  then  the  fact  that  the  plaintiff 
was  actuated  by  a  desire  to  save  his  own 
or  his  master's  property  a?id  acted  In  such 
emergency  cannot  excuse  his  contributory 
negligence.    The  court  there  said: 

"The  evidence  before  us  does  not  show  that 
the  plaintiff  was,  in  endeavoring  to  stop  the 
team,  undertaking  something  which,  in  the 
judgment  of  an  ordinarily  careful  and  prudent 
man,  could  be  held  to  have  been  liable  to  cause 
him  a  serious  injury.  We  are  all  the  more  of 
this  opinion  in  view  of  the  fact  that  in  the 
present  case  the  plaintiff  is  not  a  mere  volunteer, 
but  was  under  a  duty  by  reason  of  his  employ- 
ment to  take  the  necessary  steps,  commensurate 
with  safety  to  himself,  to  control  the  horses." 

[4]  If  we  could  here  say  that  plaintiffs 
act  in  thrusting  his  gloved  hand  in  this  nar- 
row apace  next  to  the  revolving  saws  and 
grabbing  at  burning  cotton  dropping  thcreiu 
was  one  "which,  in  the  judgment  of  an  ordi- 
narily careful  and  prudent  man,  could  be 
held  [not]  to  have  been  liable  to  cause  him 
a  serious  injury,"  then  the  case  is  one  for 
the  jury.  We  all  agree  that  such  is  the  law, 
but  are  not  agreed  that  under  the  facts  in 
this  record  plaintiff's  said  act  is  conclusively 
negligent.  The  majority  of  the  court  so 
holds,  but  it  may  be,  as  is  urged,  that  we  do 
not  fully  understand  the  mechanism  of  the 
cotton  gin  and  the  physical  facts  connected 
with  plaintiff's  Injury.  The  evidence  is  not 
as  full  and  satisfactory  as  it  might  be  as 
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to  the  Inhereqt  and  necessary  clanger  attend* 
ing  plaintlfif  s  action.  There  may  be  evidence 
on  another  trial  taking  that  question  to  the 
Jury,  and  a  case  should  not  be  reversed  with- 
oot  remanding  unless  the  evidence  has  been 
fally  presetted  and  the  court  Is  fully  con- 
vinced that  the  facts  are  necessarily  such 
that  plaintiff  cannot  be  allowed  to  recover. 
State  ex  rel.  Robertson  (Sup.)  187  S.  W.  34, 
36;  Finnegan  v.  Railway,  244  Mo.  608,  662, 
149  S.  W.  612. 

We  conclude,  therefore,  that  the  case 
should  be  reversed  and  remanded;  and  It 
is  80  ordered. 


CLYMBR  V.  KANSAS  OETY   RYS.  00. 
(No.  13266.) 

(KaniBas    Oity    Court    of   Appeals.      MittsourL 
May  26,  1919.) 

1.  Cabbiebs  ^s»815(4>--Oabbiaob  or  Passbn- 
oers—Agtion  fob  Iwjubt— Vabiawoe. 

Evidence  that  the  car  jerked  or  moved  sud- 
denly or  abruptly  as  plaintiff  was  alighting  was 
not  a  variaace  or  departure  from  allegations 
that  while  she  was  alighting  the  car  started  up. 

2.  Damages  ^=s>208(3)— Evidbncb  --  Pebma- 

ITENT  INJUBIES. 

£Mdence  that  a  woman,  who  before  her  ac- 
cident had  been  in  good  health,  was  constantly 
suffering  pain,  and  was  unable  to  work  or  to 
sleep,  and  that  she  had  an  excessively  prolapsed 
womb,  held  sufficient  to  warrant  submitting  to 
the  jury  the  issue  of  pennanent  injuries. 

3.  Trial  ^=»84(1)— Reception  of  Evidence- 
Objection. 

An  objection  to  testimony  concerning  the 
disease  of  plaintiff's  organs  states  no  valid  rea* 
son  for  the  exclusion  of  testimony  as  to  the  dif- 
ference in  the  functioning  of  those  organs  after 
her  injury. 

4.  WiTNBssBS  ^=»255(1)— Examination— Re- 

FBBSUINO  RbOOLIiEOTION—CTH ANQING  TbSTI- 
1£0N7. 

Where  a  witness  for  defendant  had  testified 
positively  and  readily  as  to  the  facts,  it  was 
not  error  for  the  court  to  refuse  to  let  defendant 
use  a  previous  report  by  the  witness  to  refresh 
his  recollection  and  induce  him  to  change  his 
testimony,  especially  where  it  was  not  dis- 
closed in  what  particular  the  witness'  memory 
would  be  refreshed. 

5.  Damages  ^=s>130(3)— Excessive  Damages. 

Where  there  was  evidence  that  a  woman, 
after  a  fall  while  alighting  from  a  street  car, 
bad  suffered  great  pain,  lost  weight,  and  was  un- 
able to  work  or  to  sleep,  and  had  a  prolapsed 
womb#  a  verdict  of  $1,000  damages  was  not 
excessive,  though  it  might  be  her  injuries  were 
exaggerated,  and  were  due  in  part  to  other 
causes. 

Appeal  from  Olrcuit  Court,  Jackson  (boun- 
ty; Daniel  E.  Bird,  Judge. 
*Not  to  be  ofBcially  published." 


Action  by  Annie  Clymer  against  the  Kan- 
sas City  Railways  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

R.  J.  Higgins,  of  Kansas  City,  Kan.,  and 
Chas.  W.  Sadler  and  E,  E.  Ball,  both  of 
Kansas  City,  Mo.,  for  appellant. 

Atwood  &  Hill,  of  Kansas  City,  Mo.,  J.  A. 
L.  Wolfe,  of  Sherman,  Tex.,  and  A.  C.  Pop- 
ham,  of  Kansas  City,  Mo.,  for  respondent 

TRIMBLE,  J.  Plaintiff,  a  passenger  for 
hire  upon  one  of  defendant's  street  cars, 
fell  and  was  injured  while  in  the  act  of 
alighting  therefrom.  She  brought  suit  for 
damages,  alleging  that  when  said  car  stop- 
ped at  the  usual  place  for  the  discharge  of 
passengers,  and  while  said  car  was  at  rest 
for  that  purpose,  and  she  was  upon  the 
platform  and  steps  in  the  act  of  alighting 
therefrom,  the  operatives  in  charge  of  the 
car  negligently  permitted  It  to  start  and 
move,  thereby  throwing  her  to  the  pave- 
ment and  injuring  her  in  the  particulars 
noted.  The  answer  was  a  general  denial. 
The  trial  resulted  in  a  verdict  for  plaintiff 
In  the  sum  of  $1,000,  upon  which  judgment 
was  rendered,  and  defendant  has  appealed. 

According  to  the  evidence  in  plaintiff's 
behalf  the  car  was  standing  still  when 
plaintiff  stepped  down  from  the  vestibule  to 
the  car  steps,  but  as  she  was  in  the  act 
of  stepping  from  there  to  the  ground  the 
car  started  up,  throwing  plaintiff,  or  causing 
her  to  fall  and  strike  her  baCk  and  the 
back  of  her  head  on  the  hard  pavement. 
The  conductor  and  a  fellow  passenger  by 
the  name  of  Mooney  got  off  and  helped  her 
up.  Mooney  assisted  her  to  the  curbstone, 
upon  which  she  sat  for  some  time,  and  then 
he  helped  her  upon  another  car.  She  was 
on  her  way  to  visit  her  father  at  the  Sol- 
diers' Home  in  Leavenworth,  and  proceeded 
to  that  place,  but  on  account  of  the  pain 
and  suffering  she  was  in  from  the  fall  she 
remained  there  only  that  night,  and  then 
returned  to  Kansas  City  for  medical  treat- 
ment; it  also  being  on  the  way  to  her  home 
in  Denison,  Tex.  Upon  returning  to  Kan- 
sas City,  she  telephoned  to  some  one  she 
thought  was  the  company  doctor,  who  prom- 
ised to  come  In  the  morning  to  see  her.  In 
the  meantime  she  took  some  tablets  as  di- 
rected by  him  over  the  phone.  He  did  not 
come  the  next  morning,  and  thereupon  she 
consulted  Dr.  Bleil,  who  treated  her  and 
advised  her  she  could  go  home.  She  did  so, 
and  upon  arrival  Immediately  went  to  bed 
and  sent  for  her  family  physician,  who 
treated  her,  and  under  his  orders  she  re- 
mained In  bed  for  about  60  days.  In  Leav- 
enworth a  trained  nurse  at  the  Soldiers' 
Home  assisted  in  relieving  her  distress  as 
much  as  possible,  during  the  short  time  she 
was  there.  She  has  suffered  pain  constant- 
ly, lost  15  pounds  in  weight,  endured  an  ex- 
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cessively  prolapsed  womb,  and  has  ever 
since  been  unable  to  work,  as  well  as  being 
nervous  and  troubled  with  inability  to  sleep. 
The  medical  men  who  treated  her  testified 
that  her  condition  could  easily  have  been 
produced  by  such  a  fall.  Prior  to  the  in- 
jury plaintiff's  health  had  been  good;  she 
not  having  been  sick  in  years.  As  soon  as 
able,  she  wrote  the  company  a  full  account 
of  her  injury,  and  then  again  as  to  her  in- 
juries, and  tried  to  get  a  settlement,  but,  be- 
ing unable  to  secure  one,  brought  suit. 

[1]  There  was  no  error  in  plaintiff's  in- 
struction No.  1.  It  followed,  and  was  In 
accordance  with,  the  allegations  of  the  peti- 
tion and  the  evidence.  The  petition  merely 
charged  that,  while  she  was  in  the  act  of 
alighting,  the  car  was  negligently  permit- 
ted and  allowed  to  move.  The  evidence  In 
plaintiff's  behalf  fully  bears  this  out,  and 
the  instruction  submits  that  precise  issue. 
The  fact  that  plaintiff  said  the  car  "jerk- 
ed," while  other  witnesses  said  it  moved 
"suddenly"  or  "abruptly,"  produced  neither 
variance  nor  departure.  It  was  the  move- 
ment of  the  car  while  she  was  in  the  act  of 
alighting,  and  before  she  had  reasonably 
time  to  do  so,  that  was  chkrged,  and  the 
evidence  on  her  side  supported  it,  and  her 
instruction  followed  the  evidence.  The  pre- 
mature start  of  the  car  was  negligent,  and 
was  the  cause  of  the  injury,  and  the  fact 
that  the  car  may  have  started  with  a  jerk 
made  no  difference. 

[2]  The  evidence  amply  justified  the  sub- 
mission to  the  jury  of  the  question  of  per- 
manency of  her  injuries.  Hence  Instruction 
No.  4  cannot  be  held  erroneous  on  that 
ground. 

[3]  The  question  asked  of  plaintiff  con- 
cerning her  kidneys  was  not  as  to  any  dis- 
ease thereof,  but  as  to  whether  or  not  there 
was  any  difference  in  their  functioning  aft- 
er the  injury.  The  witness  said  there  was, 
and  finally  answered  that  before  the  injury 
she  never  had  trouble  with  her  kidneys  at 
night,  but  after  that  she  had  to  get  up  two 
or  three  times  in  a  night.  The  objection 
made  did  not  state  a  valid  reason  for  the 
exclusion  thereof,  even  if  it  had  been  other- 
wise objectionable,  and  was  not  made  until 
after  the  witness  had  given  her  first  an- 
swer. 

[4]  There  was  no  reversible  error  shown  in 


the  action  of  the  court  in  refusing  to  let  de- 
fendant's attorney  make  use  of  the  report 
the  claim  agent  made  to  the  company,  in  his 
examination  of  that  agent  as  his  own  wit- 
ness. The  witness  did  not  evince  a  lack  of 
recollection.  He  testified  positively  and 
readily.  It  does  not  appear  what  was  in 
the  report,  or  in  what  particular  the  wit- 
ness' recollection  would  have  been  refreshed 
thereby.  There  was  no  need  to  refresh  the 
witness'  recollection,  as  he  showed  no  failure 
in  that  regard,  and  the  only  result  which 
could  have  been  accomplished  would  have 
been  to  get  the  witness  to  change  his  testi* 
mony  in  some  particular  not  disclosed  by 
the  record.  The  method  of  using  aids  to 
refresh  the  recollection  of  d  witness  should 
not  be  used  to  substitute* matter  contained 
in  the  report  for  the  witness'  evidence  as  to 
what  occurred.  1  Wig.  on  Ev.  758.  Besides 
it  is  not  disclosed  in  any  way  how  the  wit- 
ness' memory  would  have  been  refreshed 
concerning  the  matter  defendant  was  seek- 
ing to  elicit,  since  that  was  an  attempt  to 
contradict  one  of  plaintiff's  witnesses  con- 
cerning a  thing  between  that  witness  and 
the  one  being  examined,  occurring  long  aft- 
er the  happening  of  the  injury  which  was 
the  subject  of  the  report. 

What  we  have  said  about  plaintiff's  In- 
struction No.  1  disposes  also  of  the  conten- 
tion that  the  demurrer  to  the  evidence 
should  have  been  sustained,  because  of  a 
variance  between  the  pleading  and  the  proof. 
There  was  no  variance  in  the  case. 

[B]  We  would  be  entirely  without  justifi- 
cation were  we  to  hold  that  the  verdict  is 
excessive.  The  plaintiff's  physical  injuries 
may  be  greatly  exaggerated,  and  her  present 
condition  may  be  largely  attributable  to  oth- 
er causes;  but  we  are  in  no  position  to  say 
so,  nor  have  we  the  authority  to  pass  upon 
that  matter,  in  view  of  the  substt^ntial  evi- 
dence existing  in  support  of  her  claims. 
The  jury  has  passed  upon  the  evidence  of- 
fered pro  and  con ;  the  verdict  has  received 
the  sanction  of  the  trial  judge,  whose  duty 
it  is  to  determine  whether  the  verdict  is 
with  or  against  the  weight  of  the  evidence. 

There  being  no  error  in  the  trial,  the  ver- 
dict and  judgment  must  stand,  and  it  is  ac- 
cprdingly  aflirmed. 

All  concur. 
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BRIGHT  V.  SAMMOKS.    (No,  13235,) 

(Kansas  CJity  Court  of  Appeals.     Missouri. 
June  16,  1919.) 

1.  TltiAi.    €s>108^  —  ExAiaiTATioir  of  Jtt- 

BOB8— DiBCHABOE— DiaCBBTION  OF  COUBT. 

In  personal  injury  case,  held  not  an  abuse 
of  discretion  of  trial  court  to  refuse  to  discharge 
the  jury  because  of  question  by  plaintiff's  coun- 
sel, in  the  examination  of  the  jurors  upon  their 
voir  dire,  whether  any  on  the  panel  ever  had  the 
handling  of  claims  for  personal  injuries. 

2.  Appeal  and  Ebrob    ^=s>715(2)  —  Affida- 
vits FiLBD  WITH  Motion  fob  New  TIkial. 

In  persona]  injury  case,  an  affidavit  to  the 
effect  that  no  insurance  company  was  interested 
in  the  defense,  and  that  plaintiff's  counsel 
knew  this,  which  affidavit  was  appended  to  and 
filed  with  defendant's  motion  for  new  trial,  did 
not  preserve  such  matters  for  review. 

3.  Evidence      «s»14  —  Judicial  Nones  — 
Pbejudice. 

It  is  a  well-known  fact  of  human  nature 
that  adjusters  of  personal  injury  claims  be- 
come prejudiced  against  such  claims. 

4.  Appeal  and  E^Bbob    ^s>968  —  Jttby   ^=» 
133— Challenge  fob  Cause— Disobetion. 

Usually  the  disposal  of  a  challenge  of  a  ju- 
ror for  cause  is  a  matter  largely  in  the  sound 
discretion  of  the  trial  court,  albeit  a  reviewable 
discretion  and  one  that  must  be  exercised  with- 
out palpable  abuse. 

5.  Jury   ^b»97(4)— Challenge  fob   Cause— 
DiscbetiOn. 

Where  juror  said  that,  owing  to  his  ac- 
quaintance with  one  of  defendant's  counsel,  he 
would  feel  embarrassed  to  sit  in  the  case  and 
might  be  inclined  to  favor  defendant  because 
of  friendship  with  his  counsel*  sustaining  plain- 
tiffs challenge  of  such  juror  for  cause  was  not 
a  palpable  abuse  of  the  trial  court's  discretion, 
altiiough,  in  answer  to  defendant's  counsel's 
question  whether  regardless  of  such  matters  the 
juror  could  give  a  fair  and  impartial  verdict, 
the  juror  replied,  "I  think  I  could." 

6.  Tbial     ^=5>91— Reception  of  Evidence- 
Rebuttal. 

Where,  in  examination  of  witness  in  re- 
buttal, matters  were  brought  out  which  were 
more  properly  evidence  in  chief  and  not  strictly 
rebuttal,  but  there  was  no  objection  to  them,  a 
motion  at  the  conclusion  of  the  examination  to 
strike  out  all  of  the  witness'  testimony  Is  not 
being  rebuttal  was  properly  denied ;  a  vital  por- 
tion thereof  being  clearly  rebuttal,  and  it  not 
being  incumbent  upon  the  trial  court  to  go  back 
over  the  evidence  and  sort  out  and  exclude  the 
bad,  if  any,  from  the  good. 

7.  Pleading.   ^=>237(8)    —    Amendment    -- 
"Suffering  and  Pebmitting." 

In  action  for  injuries  to  a  minor,  petition 
basing  the  cause  of  action  upon  violation  of 
Rev.  St.  1909,  §  1726b,  as  added  by  Laws  1911. 
p.  136,  in  that  defendant  "employed"  plaintiflE 
to  clean  and  oil  machinery,  was  properly  per- 
mitted to  be  amended,  without  granting  defend- 
ant a  continuance,  to  conform  to  proof  at  the 
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trial,  by  adding  "suffered  and  permitted"  after 
"employed";  defendant  not  being  surprised  at 
the  amendment,  and  there  being  evidence  that 
plaintiff  was  shown  how  to  oil  and  clean  the 
machinery  and  did  so  frequently  and  continu- 
ously In  the  foreman'^,  presence,  which  is  a  **suf- 
fering  or  permitting"  of  the  plaintiff  to  per- 
form the  work,  and  the  same  evidence  that 
showed  the  fact  of  employment  showing  also 
sufferance  and  permission,  so  that  there  was  no 
change  in  the  cause  of  action. 

8.  Appeal  and  Ebrob   «g=»302(4)  —  Objec- 
tion to  Instructions. 

Under  Rev.  St  1909,  |  1841,  an  alleged  er- 
ror in  an  instruction  for  plaintiff  was^ot  sub- 
ject to  review,  where  tl^e  only  assignment  of 
error  in  defendant's  motion  for  new  trial  was 
thaf  "the  court  erred  in  giving  improper  in- 
structions to  the  jury  requested  by  plaintiff." 

9.  Masteb  and  Sebtant   ^=»95— Employing 

MiNOB. 

In  personal  injury  case  based  upon  defend- 
ant's violation  of  Rev.  St.  1909,  §  1726b,  as 
added  by  Laws  1911,  p.  136,  as  to  employing  mi- 
nors, it  is  no  defense  that  plaintiff  represented 
himself  to  be  17  years  old,  when  he  was  really 
under  16  when  he  was  put  to  work. 

10.  Tbial   ^=^122— Argument  of  Counsel— 
Failube  to  Pboduce  Witness. 

In  personal  injury  case,  where  there  was 
evidence  that  defendant  knew  where  a  material 
witness  was  but  he  was  not  produced  until  dur- 
ing the  course  of  the  trial  plaintiff  learned  his 
real  name  and  had  him  Subpoenaed  and  used 
his  evidence  in  rebuttal,  query  of  plaintiff's 
counsel  in  his  closing  argument  why  defend- 
ant did  not  produce  such  person  as  a  witness, 
since  defendant  knew  where  he  was  and  he  had 
worked  along  with  plaintiff,  was  not  improper. 

11.  Appeal   and    Ebbob    ^=:>248  —   Excep- 
tions. 

A  point  as  to  which  no  exceptions  were 
saved  is  not  available  on  appeal. 

12.  Damages    «=>132(8)  —  Excessiveness  — 
INJUBY  TO  Hand. 

$7,600  for  practical  loss  of  right  hand  of 
boy  a  little  over  14,  in  planer  accident,  held 
not  excessive. 

13.  Damages    «=»96— Discbetion  of  Jubt. 
Damages  for  personal  injuries  are  largely 

in  the  jury's  discretion. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;    Allen  C.  Southern,  Judge. 
"Not  to  be  officially  published." 
Action  by  Wilbur  F.  Bright  against  V.  K. 
Sammons,      From    judgment    for    plaindflf, 
defendant  appeals.     Affirmed. 

Darius  A.  Brown,  of  Kansas  City,  for  ap- 
pellant. 

T.  J.  Madden  and  William  T.  Alford,  both 
of  Kansas  City,  for  respondent. 

TRIMBLE,  J.  Plaintiff,  a  boy  between  14 
and  15  years  of  age,  was  employed  in  the 
planing  mill  department  of  defendant's  fnmi- 
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ture  factory.  While  engaged  In  cleaning  and 
oiling  the  blades  and  machinery  of  the  planer, 
the  machinery  was  suddenly  caused  .to  start 
in  motion  and  the  fingers  of  plaintifTs  right 
hand  were  badly  crusl\^d,  cut,  and  severed, 
practically  causing  the  loss  of  his  hand. 

He  brought  this  suit  under  the  statute  for- 
bidding minors  under  16  to  oil  or  clean  ma- 
chinery (section  1726b,  as  added  by  Session 
Acts  1911,  p.  136),  and  recovered  Judgment 
for  $7,500. 

The  planing  department  was  on  the  first 
floor,  where  boards  were  planed  and  prepared 
for  use  in  making  furniture.  The  planers 
were  double-headers;  that  is,  arranged  so 
that,  by  means  of  knives  working  above  and 
below  the  table,  the  two  sides  of  a  board 
could  be  planed  at  once.  Plaintiff  was  an 
off-bearer,  or  carried  the  boards,  after  they 
emerged  from  the  machine,  to  their  proper 
place.  The  planer  was  operated  by  means  of 
a  belt  running  over  a  wheel  or  pulley  and 
extending  from  the  machine  up  to  two  other 
pulleys  on  the  power  shaft.  One  of  these 
was  a  "dead"  pulley  on  which  the  belt  rested 
when  the  planer  was  to  remain  at  rest,  the 
other  being  the  "live"  pulley  onto  which 
the  belt  was  shifted  when  it  was  desired  to 
start  the   machine. 

Plaintiff's  evidence  amply  tends  to  show: 
That  he  was  employed  by  defendant's  fore- 
man about  six  weeks  before  the  injury  oc- 
curred; that,  after  plaintiff  had  been  there 
a  while,  the  foreman  instructed  a  workman, 
who  went  by  the  name  of  Bennett,  but  whose 
name  was  Colvin,  and  who  (^>erated  the 
planer,  to  show  plaintiff  how  to  clean  and 
oil  the  blades  of  the  machine;  that  Colvin 
did  this  by  means  of  a  short  stick  and  with 
it  pushing  the  sawdust  and  shavings  in  the 
blades  down  through  the  knives  and  into 
a  suction  conveyor  which  was  not  in  good 
working  condition;  that  to  clean  the  blades 
thus  plaintiff  had  to  put  his  hand  down 
among  the  blades  while  the  machine  was 
stationary ;  that  Colvin  also  instructed  plain- 
tiff how  to  oil  the  machinery,  and  plaintiff 
continued  to  do  this,  and  later,  after  Colvin 
left  the  factory,  the  foreman  had  plaintiff 
to  continue  to  oil  and  clean  the  machine  as 
he  had  done  theretofore,  and  did  so  up  until 
the  day  of  the  Injury,  oftentimes  in  the  pres- 
ence of  the  foreman  but  not  always  being 
especially  or  siieclfically  ordered  to  do  so 
by  him ;  that  it  was  customary  for  the  fore- 
man to  oil  the  pulleys  on  the  power  shaft 
overhead  or  above  the  machine;  that  on 
the  morning  of  the  injury  the  foreman  placed 
a  ladder  up  to  the  pulleys,  told  plaintiff  to 
get  him  an  oil  can,  and,  after  this  order  was 
obeyed,  the  foreman  went  up  the  ladder  with 
the  oil  can  and  began  working  on  the  pulleys; 
that  tlie  foreman  then  told  plaintiff  to  pro- 
cure him.self  another  oil  can,  and,  in  obedi- 
ence to  such  direction,  plaintiff  got  one  and 
began  to  oil   the  blades  and  bearings,  the 


foreman  at  the  time  seeing  what  he  ^^as- 
doing;  that  plaintiff  proceeded  to  clean  tlie 
blades  as  he  had  been  shown  and  instructed, 
and  while  doing  so,  and  with  his  right  band 
down  in  the  machine,  it  was  suddenly  started 
up  causing  the  knives  to  commence  reyolving, 
shearing  off  four  of  plaintilTs  fingers,  some 
of  them  being  cut  off  as  many  as  four  times 
and  practically  causing  the  loss  of  his  hand. 

[1-3]  It  is  claimed   that  reversible   error 
was  committed  by  plaintiff's  counsel  In  the 
examination  of  Jurors  upon  their  voir  dire. 
In  one  of  the  general  questions  propounded, 
the  panel  was  asked  if  any  one  thereon  had 
any  connection  with  any  employer's  liability 
company.    Objection  thereto  being  made  and 
sustained,    counsel    for    plaintiff    explained 
that  what  he  meant  to  ask  was  whether  any 
on  the  panel  ever  had  th6  handling  of  claims 
for  personal  injuries  with  a  railroad,  indus- 
trial company  or  establishment,  or  liability 
insurance  company.     This  was  objected   to 
as  being  immaterial,  irrelevant,  and  having 
no  tendency  to  prove  or  disprove  the  quali- 
fications of  a  Juror;  and  then  a  motion  was 
made  to  disdiarge  the  Jury,  which  motion 
the    court    denied.     Defendant's    complaint 
now  is  that  no  insurance  company  was  in- 
terested in  the  suit»  that  plaintiff's  counsel 
knew  this,  and  yet,  by  the  inquiry,  sought 
to  create  the  impression  that  one  was   de- 
fending the  suit    In  the  first  place,  there  is 
nothing  in  the  record  of  the  tr&l  to  show 
that  no  insurance  company  was  interested 
or  defending,  or  to  show  that  plaintiff  was 
so  informed.    An  affidavit  to  that  effect  and 
as  to  what  transpired  between  counsel,  ap- 
pended to  and  filed  with  the  motion  for  new 
trial,  does  not  preserve  such  extraneous  mat- 
ters.    Ryans  v.   Hospes,  167  Mo.  342,  363, 
67  S.  W.  285;  State  v.  Green,  117  Mo.  298, 
22  S.  W.  952;  State  v.  Jackson,  126  Mo.  521, 
29  S.  W.  601.    In  the  next  place,  the  question 
as  explained,  and  upon  which  the  motion  to 
discharge    was    based,    went    to    ascertain 
whether  any  prospective  Juror  had  ever  acted 
as  a  claim  agent  or  adjuster  of  personal  in- 
Jury  claims.    It  carried  no  Intimation  that  an 
insurance   company   was   interested   in   the 
suit  or  was  the  real  defendant    It  is  a  well- 
known   fact  of  human   nature   that   those 
whosle  business  it  is  to  investigate  and,  if 
possible,   settle   personal  injury  claims,    do 
become  imbued  with  more  or  less  prejudice 
against  the  validity  and  extent  of  such  claims, 
perhaps  having  good  reason  to  become  prej- 
udiced;  but,   whether  Justified  or  not,   the 
fact  that  such  prejudices  do  unconsciously 
exist  makes  it  important  for  a  plaintiff  to  as- 
certain whether  such  agents,  or  men  who 
have  once  engaged  in  the  occupation  of  claim 
agents,  are  on  the  panel,  so  that  he  may  se- 
lect bis  peremptory  challenges  intelligently. 

It  will  be  observed  that  the  information 
here'  sought  could  not  have  been  obtained 
by  privately  asking  the  defendant  whether 
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an  Insurance  company  was  defending,  since 
that  would  In  no  way  reveal  whether  there 
were  any  ex-claim  agents  on  the  panel.  That 
the  inquiry  would  draw  the  Juror's  attention 
to  the  subject  of  liability  insurance  and  thus 
they  might  surmise  or  guess  that  possibly 
the  defendant!  had  liability  Insurance,  Is 
nothing  more  than  wliat  they  might  likely 
do  anyway,  since  as  intelligent  men  they 
would  know  the  practice  of  having  liability 
insurance  is  very  conunon.  Besides,  if  we 
were  to  speculate  on  what  surmises  might 
enter  the  Juror's  mind,  it  could  well  be 
thought  that  such  would  necessarily  arise 
from  the  testimony  of  one  of  defendf^nt's  wit- 
nesses wherein  he  referred  to  having  sent  his 
bill  for  attendance  upon  plaintiff  and  other 
I)ersons  injured  from  time  to  time  "to  the 
insurance  company."  To  instill  into  the 
Jurors'  minds  the  idea  that  the  defendant  is 
not  really  interested  in  the  outcome  of  the 
case,  because  whatever  may  be  the  result 
some  one  else  will  have  to  bear  the  loss, 
is  very  reprehensible,  and,  where  it  appears 
that  such  has  been  the  adroit  purpose  and 
result,  such  conduct  will  meet  with  the  pun- 
ishment of  a  reversal;  and  counsel  should 
not  try  to  see  how  near  they  can  come  to  the 
danger  line  without  getting  over  it,  since 
sooner  or  later  they  will  inadvertently  get 
over.  But,  under  the  circumstances  herein 
considered,  we  cannot  say  that  counsel  was 
acting  in  bad  faith  or  that  the  discretion  of 
the  trial  court,  in  refusing  to  discharge  the 
Jury,  was  abused.  Hence  the  Judgment 
should  not  be  reversed  upon  the  point 
claimed.  Meyer  v.  Gundlach-Nelson  Mfg. 
Co.,  67  Mo.  App.  389;  Boten  y.  Sheffield  Ice 
Co.,  ISO  Mo.  App.  96,  106-108,  166  S.  W.  883 ; 
Kinney  v.  Metropolitan  St.  Ry.  Ck).,  261  Mo. 
97, 114, 169  S.  W.  23;  Yates  v.  House  Wreck- 
ing  Co.,  195  S.  W.  549,  551;  Sailer  v.  Fried- 
man, etc..  Shoe  Co.,  130  Mo.  App.  712,  720, 
109  S.  W.  794. 

[4,  Sl  It  is  urged  that  reversible  error  was 
committed  in  sustaining  plaintiff's  challenge 
to  a  juror.  Usually  the  disposal  of  a  chal- 
lenge of  a  juror  for  cause  is  a  matter  largely 
in  the  sound  discretion  of  the  trial  court,  al- 
beit a  reviewable  discretion  and  one  that 
must  be  exercised  without  palpable  views. 
In  this  case  the  Juror  said  that  owing  to 
his  acquaintance  with  one  of  the  counsel 
for  defendant,  his  work  with  such  counsel 
in  the  lodge  room  of  certain  orders,  he 
felt  that  it  would  embarass  him  to  sit 
in  the  case,  and  that  his  friendship  for 
said  counsel  might  prejudioe  him,  and 
that  he  might  be  inclined  to  favor  the  de- 
fendant on  that  account.  In  answer  to  such 
counsel's  questions  whether,  regardless  of 
these  things,  he  could  give  a  fair  and  im- 
partial verdict,  the  Juror  replied,  *'I  think  I 
could."  In'  the  cases  dted  by  appellant  as 
authority  for  reversal  on  this  point,  the  fact 
that  the  Juror  could  try  the  case  impartially 
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clearly  appeared,  and  in  none  of  them  did 
the  Jurors  say  they  would  feel  embarrassed 
or  be  prejudiced.  But  here  the  Juror  said  he 
would  feel  that  way  and  for  that  reason 
might  be  prejudiced  and  inclined  toward 
the  defendant  The  trial  Judge  saw  the  Ju- 
ror, heard  him  give  his  answers,  and  was 
better  able  than  us  to  determine  whetlier  he 
would  make  a  fair  Juror  or  not.  At  any  rate, 
we  cannot  say  the  court's  Judicial  discretion 
was  palpably  ^bused.  McCarthy  v.  Cass  Av- 
enue, etc.,  R.  Co.,  9^  Mo.  536,  540,  4  S.  W. 
516;  Theobald  v.  St.  Louis  Transit  Co.,  191 
Mo.  395,  416,  et  seq.,  90  S.  W.  354. 

[61  There  was  no  error  in  permitting  plain- 
tiff to  introduce  the  evidence  of  the  witness 
Colvin  in  rebuttal.  The  effect  of  the  testi- 
mony Colvln  gave  was  to  rebut  the  evidence 
defendant  had  offered  as  to  the  shifting  of 
the  helt  and  as  to  the  only  way  in  which  the 
machinery  could  be  started,  namely,  by  us- 
ing the  long  handle  which  extended  down  in 
front  of  the  machine  which  required  the  oper- 
ator to  be  on  the  ground,  and  not  standing 
on  the  ladder,  as  the  foreman  was  when 
plaintiff  was  hurt.  If,  later  on  in  Colvln's 
examination,  there  were  any  matters  brought 
out  which  were  more  properly  evidence  in 
chief  and  not  strictly  rebuttal — ^however,  we 
make  no  intimation  that  such  matters  were 
not  in  rebuttal — there  was  no  objection  made 
to  them,  but  only  a  motion  at  the  conclusion 
of  Colvln's  examination  to  strike  out  all  of 
his  testimony  as  not  being  rebuttal.  A  vital 
portion  thereof  was  clearly  rebuttal,  and 
it  was  not  incumbent  upon  the  trial  court 
to  go  back  over  the  evidence  and  sort  out 
and  exclude  the  bad,  if  any,  from  the  good. 

[7]  Up  until  near  the  close  of  the  testimony, 
the  petition  alleged  that  the  injury  was  oc- 
casioned by  the  negligence  of  defendant. 
In  this, 

'*tbat  defendant  wrongfully  and  in  violation 
of  the  statutes  of  the  state  of  Missouri,  in  such 
cases  made  and  provided,  employed  the  plaintiff, 
who  was  a  minor  under  the  age  of  sixteen  years, 
to  dean  said  machinery  and  to  oil  the  same," 
etc 


At  this  time,  however,  plaintiff  asked  leave 
to  amend  the  petition  by  inserting  the  words 
**suffered  and  permitted"  after 'the  word  "em- 
ployed." Defendant  objected  to  the  amend- 
ment on  the  ground  that  it  was  "untime- 
ly" and  ^'because  there  is  no  evidence 
in  the  case  authorizing  such  an  amend- 
ment." This  was  overruled,  and  then  de- 
fendant asked  that  the  cause  be  contin- 
ued so  that  defendant  might  ''have  an 
opportunity  to  meet  the  changed  situation, 
and  the  change  in  the  cause  of  action."  This 
request  was  also  denied,  and  appellant  now 
assigns  these  as  reversible  error. 

The  cause  of  action  pleaded  in  the  petition 
was  a  violation  of  section  1726b,  Session  Acts 
1911^  p.  136,  which  reads  as  follows; 
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"No  child  nnder  the  age  of  sixteen  years  shall 
be  employed,  permitted  or  suffered  to  work  at 
any  of  the  following  occupations  or  in  any  of 
the  following  positions:  •  ♦  •  Oiling,  wip- 
V  ing  or  cleaning  machinery  or  assisting  therein/' 
etc 


While  the  petition  was  so  worded  In  other 
respects  that  it  could  well  have  been  regarded 
as  also  stating  a  ca'Se  of  negligence  of  the 
defendant  in  carelessly  startlilfe  the  machin- 
ery while  plaintiflTs  hand  was  inside  of  it 
cleaning  the  same,  yet  the  violation  of  the 
statute  was  clearly  alleged  as  a  basis  of  the 
action;  and  that  this  was  clearly  recognized 
and  understood  by  the  defendant  at  the  out- 
set is  shown  by  ils  answer  in  which  the  stat- 
ute is  spedflcally  referred  to  hy  section 
number  as  '^section  172()ib,**  and  it  is  therein 
alleged  to  be  void;  so  that  it  cannot  be 
claimed  that  the  petition  prior  to  the  amend- 
ment did  not  declare  on  the  statute,  nor  that 
the  defendant  was  surprised  by  the  amend- 
ment Strictly  speaking,  the  objection  to 
the  amendment  did  not  assert  that  it  pro- 
duced a  change  in  the  cause  of  action,  but 
only  that  that  amendment  was  "untimely" 
and  there  was  no  evidence  in  the  case  to 
support  it;  in  other  words,  that  there  w^ 
no  evidence  in  the  case  tending  to  show  that 
defendant  "suffered  and  permitted"  the  plain- 
tiff to  work  on  cleaning  the  machinery. 
There  was  no  foundation  for  this  claim,  how- 
ever, as  plaintiff's  evidence  was  to  the  effect 
%  that  he  was  shown  how  to  oil  and  clean  the 
machinery  and  knives  and  did  so  frequent- 
ly and  continuously  in  the  presence  of  the 
foreman.  This  appeared  throughout  his  ex- 
amination and  no  objection  was  made  there- 
to. This  was  a  suffering  or  permitting  of 
the  plaintiff  to  perform  the  work  and,  being 
io  the  case,  became  a  part  of  the  evidence 
therein,  and  hence  the  amendment  conformed 
to  the  proof  that  was  already  in. 

The  gist  of  the  cause  of  action  was  the 
violation  of  the  statute,  and  the  proof,  under 
the  petition  alleging  merely  that  defendant 
"employed"  plaintiff,  a  minor  under  16 
years,  to  oil  and  clean  machinery,  necessar- 
ily Included  "suffering  and  permitting"  him 
to  do  it,  since  if  plaintiff  was  employed,  for 
that  and  did  the  work  he  was  suffered  and 
permitted  to  do  it.  The  same  evidence  that 
showed  the  fact  of  employment  showed  also 
the  sufferance  and  permission.  Hence  there 
was  no  change  in  the  cause  of  action.  Inter- 
national Harvester  Co.  v.  Lanther.  183  S.  W. 
1105.  Nor  is  there  any  ground  for  claiming 
that  a  continuance  was  made  necessary  by 
the  amendment.  There  was  no  question  but 
that  plaintiff  worked  in  the  factory  and  got 
hurt  while  cleaning  the  knives.  Defendant's 
witnesses  which  were  used  to  combat  plain- 
tiff's evidence  that  he  was  shown  and  direct- 
ed how  to  clean  and  oil  the  machinery  in 
addition  to  his  other  duties,  in  other  words. 


to  combat  the  charge  that  he  was  "employed," 
would  be  the  same  witnesses,  and  their  testi- 
mony would  be  the  same,  to  meet  the  charge 
that  defendant  "suffered  and  permitted"  the 
plaintiff  to  do  such  work.  The  amendment 
was  therefore  allowable  and  did  not  con- 
stitute a  departure.  The  amendment  merely 
conformed  to  the  proof.  Goldsmith  t.  Hol- 
land Building  Co.,  182  Mo.  697,  81  S.  W.  1112. 
And  the  same  evidence  and  the  same  measure 
of  damages  governed  the  case  after  the 
amendment  as  before.  Walker  v.  Wabash 
R.  Co.,  193  Mo.  453,  477,  92  S.  W.  83;  Ingwer- 
son  V.  Chicago  &  Alton  R.  Co.,  150  Mo.  App. 
374,  130  S.  W.  411;  Stewart  v.  Van  Home. 
91  Mo.  App.  647.  There  was  no  effort  made 
to  show  in  what  manner  the  defendant  was 
prejudiced  or  why  additional  testimony  was 
made  necessary  by  the  amendment.  There 
was  no  affidavit  filed  such  as  is  contemplated 
by  section  1961,  R.  S.  Mo.  1909. 

[8]  Defendant's  complaint  of  error  in  plain- 
tiff's third  Instruction  is  not,  nnder  the  re- 
cent rulings,  properly  a  subject  of  review, 
since  the  only  assignment  of  error  in  the  mo- 
tion for  a  new  trial  was  that  "the  court  erred 
in  giving  improper  instructions  to  the  jury 
requested  by  the  plaintiff."  Secti(»i  1841,  B, 
S.  1909;  Kansas  City  Disinfecting  Co.  v. 
Bates  County,  273  Mo.  300,  303,  201  S.  W.  92; 
Wynne  v.  Wagoner  Undertaking  Co.,  274  Mo. 
593,  204  S.  W.  15;  State  v.  Lewis:  273  Mo.  518, 

201  S.  W.  80;  Lampe  v.  United  Railways  Co., 

202  S.  W.  438;  St  Louis  Dairy  Co.  v.  North- 
western Bottle  Co.,  204  S.  W.  281,  284;  Seitz 
V.  Pelllgreen  Const  &  In  v.  Co.,  199  Mo.  App. 
388,  203  S.  W.  503 ;  Nitchman  v.  United  Rail- 
ways Co.,  203  S.  W.  491;  State  v.  Dinkelkamp 
(Mo.)  207  S.  W.  770,  771;  Probst  v.  St  Louis 
Basket  Co.,  207  S.  W.  891;  Surbeck  y.  Sur- 
beck,  208  S.  W.  645,  655. 

[9]  For  the  sake  of  appellant's  peace  of 
mind,  however,  we  may  say  that  the  instroc- 
tlon  was  not  erroneous,  since  if,  as  defendant 
contends,  but  which  plaintiff  stoutly  denies, 
the  plaintiff  represented  himself  to  be  17 
years  old,  this  does  not  constitute  a  defense  if 
he  was  really  under  16  when  he  was  put  to 
work  cleaning,  or  was  permitted  to  clean  the 
machinery,  and  the  jury  under  the  evidence 
and  instructions  otherwise  believed  he  was 
entitled  to  a  verdict  Inland  Steel  Ca  v.  Ye- 
dinak,  172  Ind.  423,  87  N.  B.  229,  139  Am. 
St  Rep.  389. 

The  assignments  of  error  in  the  motion  for 
new  trial  concerning  the  refusal  of  defend- 
ant's instructions  are  too  general  to  permit 
a  review,  under  the  rulings  above  dted,  since 
they  were  that  •'the  court  erred  in  refusing 
to  give  proper  and  legal  Instructions  asked 
by  the  defendant,"  and  "the  court  erred  in 
refusing  to  give  instructions  for  the  defend- 
ant as  asked,  in  modifying  said  instructloas 
and  giving  said  instructions  so  modified  to 
the  jury."  The  court  gave  without  modifi- 
cation 9  Instructions  asked  by  defendant,  and 
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refused  11  instractloDB,  7  of  which  were  giv- 
en with  modifications. 

Many  of  th^  alleged  errors  are  disposed  of 
by  pur  ruling  on  the  propriety  of  the  amend- 
ment. Others  of  the  instmctions  refused 
were  errcmeous  because  applicable  to  a  gen- 
eral negligence  case  but  inapplicable  to  a 
case  bottomed  on  the  statute.  We  have  gone 
through  the  list  and  are  of  the  opinion  that^ 
there  was  no  error  in  the  reft(sal  or  modifi- 
cation of  defendant's  instructiona 

We  are  unable  to  perceive  wherein  it  can 
be  said  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law..  While  con- 
tributory negligence,  as  a  matter  of  law,  may 
be  predicated  imder  some  circumstances  of 
a  case,  even  under  the  statute  herein  consid- 
ered, yet  we  are  satisfied  there  is  no  room  for 
its  application  here.  Nairn  v.  National  Bis- 
cuit Co.,  120  Mo.  App.  IH  96  S.  W.  679. 

[10,  11]  In  the  closing  argument  of  plain- 
tlff*s  counsel,  the  query  was  made  why  the 
defendant  did  not  produce  Golvin  as  a  wit- 
ness since  they  Icnew  .where  he  was  and  he 
had  worked  along  with  plaintiff.  This  was 
objected  to  on  the  ground  that  there  was  no 
evidejice  to  show  that  defendant  knew  where 
Ck>lvin  was,  and  a  motion  was  made  that  the 
jury  jbe  instructed  to  disregard  it  The 
court  in  response  to  this  motion  sald: 

"Gent]«men,  you  will  be  controlled  entirely 
by  t)ie  evidence  that  came  from  the  witness 
stand.  I  don't  recall  the  testimony  on  this 
point.  I  want  to  instruct  the  jury  that  the 
facts  are  to  be  decided  as  they  came  from  the 
witness  stand,  and  not  from  the  statements  of 
the  attorneys." 

No  complaint  was  made  as  to  the  Insiifla- 
^clency  of  the  court's  action  and  no  exceptions 
were  saved  to  the  incident  anywhere.  We 
think  there  was  evidence  from  which  a  very 
reasonable  inference  could  be  drawn  that  de- 
fendant did  know  where  the  witness  was; 
and  he  was  not  produced  until,  during  the 
course  of  the  trial,  the  plaintiff  learned  his 
real  name  and  where  he  could  be  found  and 
had  him  subpoenaed  and  used  his  evidence  in 
rebuttal.  We  think  the  query  was  not  im- 
proper. Brandt  v.  Schuchmann,  60  Mo.  App. 
70,  73;  88  Oyc.  1490;  Ryans  v.  Hospes,  167  Mo. 
342,  364,  67  S.  W.  285.  But  since  no  excep- 
tions were  saved,  the  point  is  not  available 
anyway. 

[12,  13]  It  is  claimed  that  the  verdict  is  so 
excessive  as  to  conclusively  show  passion  and 
prejudice.  Plaintiff  is  a  boy  a  little  over  14 
years  of  age.  The  four  fingers  of  his  right 
hand  were  cut  off,  some  of  them  being  severed 
four  times  before  he  could  remove  his  hand 
from  the  machine.  The  forefinger  is  off  a 
little  below  the  middle  joint,  leaving  a  stub 
next  to  the  hand ;  the  next  two  fingers  are 
off  shorter  than  that,  while  the  little  finger 
is  off  below  the  nail.  Plaintiff  cannot  write 
with  bis  right  hand,  nor  can  he  pick  up  things 


nor  even  hold  them  unless  be  gets  his  palm 
under  them  an^  allows  them  to  rest  thereon. 
The  disfiguration  is  humiliating  and  where 
it  is  very  noticeable  and  exceedingly  incon- 
venient; and  all  of  this  must  be  borne 
throughout  life,  which  in  this  case  is  a  long 
expectancy  and  covers  the  sensitive  years 
of  youth  and  young  manhood  as  well,  as 
the  resigned  and  less  sensitive  period 
of  later  years.  Other  and  larger  verdicts 
for  somewhat  similar  injuries  have  been 
approved.  Yates  v.  House  Wrecking  Co.,  105 
S.  W.  550;  Phippin  v.  Missouri  Pacific  R.  CJo., 
196  Mo.  821.  850,  98  S.  W.  410;  Williams  v. 
Wabash  R,  Co.  (Mo.)  175  S.  W.  900,  904.  The 
amount  of  damages  must' be  left  largely  to 
the  reasonable  discretion  of  the  jury.  Wald- 
hier  v.  Hannibal,  etc.,  R.  Co.,  87  Mo.  37,  49. 
But,  of  course,  when  the  amount  fixed  by 
them  Lb  unquestionably  excesslYe,  it  will  be 
reduced.  We  do  not  think  we  should  order 
a  remittitur  in  this  case. 

Finding  no  reversible  error  in  tlie  record, 
the  judgment  is  affirmed. 


RUSSO  V.  BROOKS.    (No.  13242.) 


(Kansas  City  Court  of  Appeals. 
March  Term,  1919.) 


Missouri. 


1.  Master  and  Servant  ^=9325— Injvbies  to 
Thibd  Pekson  by  Shooting— Petition. 

A  petition,  alleging  that  defendant's  son 
was  in  the  employ  of  defendant  and  in  the 
course  of  his  employment  carelessly  shot  plain- 
tiff, states  a  cause  of  action  though  it  also 
alleges  that  the  shooting  was  malicious. 

2.  Pleading  «=5>43(3)— Petition— 8ufficien- 
CT  after  Yebdict. 

Where  there  was  no.  attack  made  on  the 
petition  before  verdict,  an  attack  thereafter  is 
unavailing  unless  it  stated  no  cause  of  action 
at  all. 

3.  Master  and  Servant  e=s>38(K3)— Actions 
FOR  Injuries  to  Third  Person— Evidence. 

Evidence  held  sufficient  to  warrant  a  find- 
ing that  defendant's  son,  who  shot  plaintiff,  was 
acting  in  the  scope  of  his  employment  in  guard- 
ing a  grading  camp  of  defendant. 

4.  Appeal  and  Error  «=»1003  —  Review — 
Weight  of  Evidence. 

The  question  whether  a  verdict  is  against 
the  weight  of  the  evidence  is  one  to  be  passed 
on  and  determined^  by  the  trial  judge,  and  not 
by  the  appellate  court. 

5.  Damages  ^=>132(2)  —  Personal  Injury  — 
Measure. 

An  award  of  $350  in  favor  of  plaintiff,  who 
was  shot  in  the  foot  by  defendant's  son,  can- 
not be  deemed  excessive,  where  a  painful  wound 
was  inflicted,  with  some  likelihood  of  the  injury 
being  permanent. 
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6.  Appeal  and  Ebbob  <@=»877(4)— Habmless 

EbBOB  —  INSTBUCTIONS  -—  SUBMISSION      OF 

Cause.  ' 
On  appeal  by  defendant,  that  plaintiflTs  case 
was  submitted  to  the  jury  without  instructions 
on  plaintififs  part  is  not  reversible  error. 

7.  Appeal  and  Erbob  C=:»301— Assignicents 
OF  Ebbor— Sufficiency. 

An  error  not  mentioned  in  the  motion  for 
new  trial  cannot  be  considered  on  appeal. 

8.  Masteb  and  Sebvant  ^s>330(2)— Evidbnob 
— Injubies  to  Thibo  Pebson. 

In  an  action  by  one  shot  by  defendant's  son, 
living  at  a  grading  camp  owned  by  defendant, 
evidence  on  plaintifiTs  behalf  that  defendant  had 
instructed  the  men  in  the  camp  to  look  out  for 
robbers  was  admissible  to  show  that  in  guarding 
the  camp  the  son  was  acting  under  defendant's 
orders. 

9.  Trial  ^=s>82— Objection   to   Evidence— 
Sufficiency. 

Where  evidence  was  incompetent  for  any 
purpose,  a  general  objection  is  sufficient 

10.  Appeal  and  Ebbob  «=9l050(2)  —  Habm- 
LE8S  Ebbor— Admissibility  of  Evidence. 

In  an  action  against  defendant,  based  on 
the  fact  that  plaintifiE  was  shot  by  defendant's 
son,  where  the  verdict  was  for  a  substantial 
sum  compared  with  the  amount  sued  for,  the  ad- 
mission of  evidence  that  plaintiff  was  a  quiet 
peaceable  boy  and  his  mother's  chief  support 
was  error  necessitating  reversal 

Appeal  from  Circuit  Court,  Jaclison  Coun- 
ty;   Milton  Schwlnd,  Special  Judge. 
*'Not  to  be  ofladally  published." 

Action  by  William  Russo,  a  minor,  by  his 
next  friend,  Agnes  Russo,  against  Benjamin 
F.  Brooks,  begun  in  the  justice  court  and 
appealed  to  the  circuit  court.  From  a  judg- 
ment in  the  circuit  court  for  plaintiff,  de- 
fendant appeals.     Reversed  and  remanded. 

Sharp  &  Sharp  and  Ed  E.  Aleshlre,  all  of 
Kansas  City,  for  appellant. 

W.  O.  Cardwell,  of  Kansas  City,  for  re- 
spondent 

TRIMBLE,  J.  While  walking  along  a 
street  in  Kansas  City  late  at  night,  plaintiff 
was  shot  in  the  foot  by  defendant's  son.  He 
brought  this  suit  for  damages  against  the 
son  and  the  father,  the  liability  of  the  latter 
being  predicated  upon  the  charge  that  the 
son,  Fred  Brooks,  was  in  the  employ  of  the 
father  and  acting  in  the  scope  of  his  employ- 
ment, guarding  a  grading  camp»  which  the 
father  owned.  The  father  lived  in  a  tent  at 
this  grading  camp,  and  the  son,  though  23 
years  of  age,  lived  with  him.  A  jury  in  the 
justice  court  found  a  verdict  for  plaintiff  in 
the  sum  of  $500  against  both  defendants  for 
the  full  amount  sued  for,  and  judgment  was 
rendered    thereon,   from   which    the   father 


I  Benjamin  F.  Brooks,  alone  appealed  to  the 
circuit  court,  where  the  cause  was  tried  de 
novo,  resulting  in  a  verdict  tor  plaintiff  in 
the  sum  of  $350,  from  which  an  appeal  fias 
been  taken  to  this  court 

Independence  avenue  in  Kansas  City  runs 
east  and  west,  and  at  a  certain  point  In  the 
eastern  portion  of  said  dty,  Cleveland  ave- 
nue runs  south  from  Independence  avenue, 
while  about  a  third  of  a  block  further  west 
on  Independence  avenue,  Monroe  street  com- 
mences and  runs  north  from  Independence 
avenue.  On  the  southwest  comer  of  Cleve- 
land and  Independence  avenue  was  a  vacant 
lot  on  which  was  located  defendant's  grading 
camp. 

Plaintiff  and  two  other  boys  had  been 
to  a  picture  show  and  then  to  an  ice  cream 
parlor,  after  which  they  came  up  to  a  gro- 
cery store  on  Independence  avenue  opposite 
Cleveland  avenue  and  sat  for  a  short  while 
on  a  box  in  front  thereof.  They  finally 
started  for  their  homes,  two  of  the  boys  go- 
ing east  and  plaintiff  going  west  on  Indepen- 
dence avenue.  They  had  gotten  about  100  feet 
from  the  grocery  when  Fred  Brooks  came  out 
of  one  of  the  tents  of  the  camp  and  began 
shooting  at  the  two  boys  going  east,  and  then 
fired  at  plaintiff  going  west,  who  by  this 
time  had  gotten  nearly  to  Monroe  street  The 
ball  struck  plaintiff  in  the  foot,  causing  a 
painful  wound,  with  some  likelihood  ot  the 
injury  being  permanent. 

[1 ,  21  The  claim  that  the  petition  states  no 
cause  of  action  against  the  defendant  Ben- 
jamin F.  Brooks  is  untenable.  It  aUeged 
that  Fred  Brooks  was  in  the  employ  of  Ben- 
jamin F.  Brooks,  and,  while  guarding  the 
grading  camp  and  In  the  scoi)e  of  his  em- 
ployment, carelessly  shot  the  plaintiff  in  the 
foot.  This  made  out  a  cause  of  action 
against  the  defendant,  even  if  the  petition 
did  also  state  that'  Fred  Brooks  shot  the 
plaintiff  maliciously  and  without  any  cause 
whatever.  Besides,  there  was  no  attack 
made  upon  the  petition  before  verdict,  and, 
unless  it  stated  no  cause  at  all,  an  attack 
now  is  unavailing. 

[3]  It  cannot  be  successfully  maintained 
that  there  was  no  evidence  to  show  that  Fred 
Brooks  was  within  the  scope  of  his  employ- 
ment as  a  servant  of  his  father  when  he  fired 
the  shot.  The  evidence  tends  to  show  that  the 
camp  had  oeen  robbed  a  night  or  so  before; 
that  Fred  had  been  instructed  by  his  father 
to  look  out  for  robbers ;  that  when  Fred  was 
arrested  for  the  shooting,  both  he  and  his 
father,  in  their  statements  to  the  prosecu- 
tors, said  Fred  was  acting  as  a  guard,  and 
shot  at  the  boys;  that  they  had  had  trouble 
about  their  stuff  being  stolen,  and  Fred, 
hearing  a  noise,  came  out  of  his  tent  and 
shot  Upon  this  explanation,  the  son  was 
not  prosecuted,  the  prosecutor  refusing  to 
file  an  information.    It  was  In  evidence  that 
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plaintiff  was  not  upon 
grading  camp  or  disturbing  It    The  demur- 
rer to  the  evidence  was  property  overruled. 

[4, 6]  The  claim  that  the  verdict  is  against 
the  weight  of  the  evidence  was  one  to  be 
passed  upon  and  determined  by  the  trial 
judge,  not  by  the  appellate  court  Nor  can 
we  say  the  verdict  Is  excessive. 

[1,7]  The  fact  that  plaintiff's  case  was 
submitted  to  the  Jury  without  instructions 
on  plaintiff's  part  has  never  yet,  so  far  as 
we  know,  been  held  reversible  error;  but, 
even  if  it  were  ground  for  such  ruling  in  this 
case,  we  do  not  see  how  defendant  is  in  a 
position  to  complain  of  it,  since  no  mention 
thereof  is  made  in  the  motion  for  new  trial. 

There  was  no  error  in  refusing  defendant's 
instmctlon  No.  2,  which  told  the  Jury  that, 
«?en  if  they  believed  Fred  Brooks  was  em- 
ployed by  his  father  to  guard  the  premises 
on  the  night  in  question,  yet  if  plaintiff  never 
went. to  the  defendant's  premises  or  within 
200  feet  thereof,  and  that  the  shooting  was 
unnecessary  for  any  purpose,  then  the  father 
was  not  liable  for  the  acts  of  his  son.  This 
was  misleading  and  erroneous.  If  said  in- 
struction  was  intended  to  express  the  idea 
that  the  father  was  not  liable  for  the  son's 
act  unless  the  latter  was  employed  to  watch 
the  camp  and  did  the  shooting  while  within 
the  scope  of  his  employment,  then  clearly  the 
instruction  did  not  express  that  idea,  and 
such  idea  was  fully  covered  by  defendant's 
instruction  No.  1. 

[•]  There  was  no  error  in  permitting  plain- 
tiff to  show  that  defendant  had  Instructed 
the  men  in  camp  to  look  out  for  robbers. 
Plaintiff's  son  was  one  of  such  men,  and  it 
-was  a  circumstance  tending  to  show  that  In 
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the  premises  of  the  guarding  the  camp,  Fred  was  acting  under 
his  father's  orders. 

[1, 10]  The  evidence,  introduced  in  chief  by 
plaintiff  over  the  objections  and  exceptions 
of  defendant,  to  the  effect  that  the  plaintiff 
"was  a  peaceable  boy,"  that  Jie  "was  the 
main  support  of  his  mother,"  etc.,  was  not 
admissible  for  any  purpose,  and  should  have 
been  excluded.  These  matters  had  no  place 
in  the  case  at  all,  unless  brought  into  it  in 
some  way  by  the  defendant,  which  was  not 
done.  The  only  defense  offered  by  plaintiff  to 
appellant's  complaint  on  this  feature  is  that 
plaintiff  was  entitled  to  the  presumption  that 
he  was  a  peaceable  boy  anyway,  and  that  the 
only  injury  the  evidence  could  do  was  its 
likelihood  of  prejudicing  the  Jury  in  plaintiff's 
favor,  and  that  this  was  not  done  is  shown 
by  the  smallness  of  the  verdict  But,  com- 
pared to  the  amount  plaintiff  sued  for,  the 
verdict  is  a  substantial  sum,  and  we  cannot 
say  the  evidence  did  not  have  a  prejudicial 
effect  That  he  was  a  quiet,  peaceable  boy 
and  the  chief  support  of  hfs  mother  may  have 
been  the  last  straw  that  inclined  the  scales 
of  the  Jurors'  minds  in  his  favor,  and  yet 
these  were  matters  which  plaintiff  was  not 
entitled  to  offer  in  support  of  his  claim. 
While  the  objection  to  the  evidence  was  gen- 
eral, yet  that  is  sufficient  where  the  evidence 
is  incompetent  for  any  purpose.  State  v. 
Patrick,  107  Mo.  147,  154,  17  S.  W.  666; 
State  V.  Meyers,  09  Mo.  107,  120,  12  S.  W. 
516;  Alcorn  v.  Chicago,  etc,  R.  Co.,  16  S.  W. 
229.  However,  no  point  is  made  on  the  in- 
sufficiency of  the  objections. 

For  the  error  noted,  the  Judgment  is  re- 
versed, and  the  cause  remanded. 

All  concur. 
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McGANNON  ▼.  PARRELL  et  ux. 
SAME  ▼.  BUFORD  et  uz. 

(Supreme  Court  of  Tennessee.    July  26,  1910.) 

1.  Evidence   «=»441  (8)— Pabol    Evidbnck— 
Restbigtions. 

A  free  and  unrestricted  grant  by  deed  can- 
not be  varied  by  parol  evidence  that  grantee 
agreed  to  erect  only  certain  kinds  of  buildings 
upon  the  land. 

2.  Evidence  «=!>397(1)— Parol  Evidencb  — 

ADMISSIBILmr. 

Ordinarily,  parol  evidence  is  inadmissible  to 
contradict  a  written  agreement. 

3.  Evidence  ^=>442(1),  443(1)  —  Admissibil- 
ITT— Parol  Evidence. 

Parol  evidence  is  admissible  to  establish 
an  Independent  or  collateral  agreement  not  in 
conflict  with  a  written  contract,  or  where  orig- 
inal contract  was  verbal  and  only  a  portion  of 
it  waa  reduced  to  writing. 

Error  to  Circuit  Court,  Davidson  County ; 
M.  H.  Meeks,  Judge. 

Actions  by  Norman  Farrell,  Sr.,  and  wife 
against  M.  C.  McGannon  and  by  Edward 
Buford  and  wife  against  M.  C.  McGannon 
were  consolidated.  Judgments  for  plaintiffs 
were  modified  by  the  Court  of  Civil  Appeals, 
and  defendant  brings  error.  Reversed,  and 
suits  dismissed. 

Keeble  &  Seay  and  Smith  &  Berry,  all  of 
Nashville,,  for  plaintiff  in  error. 

E.  J.  Smith  and  Norman  Farrell,  Jr.,  both 
of  Nashville,  for  defendants  in  error. 

HALL,  J.  These  suits  were  instituted  sep- 
arately in  the  circuit  court  of  Davidson  coun- 
ty— one  by  Norman  Farrell,  Sr.,  and  wife, 
Josephine  B.  Farrell,  and  the  other  by  Ed- 
ward Buford  and  wife,  Lazinka  E.  Buford, 
against  Dr.  M.  C.  McGannon — ^but,  on  the 
hearing,  were  consolidated;  separate  judg- 
ments being  rendered  in  each  case.  They 
were  tried  by  the  court  without  the  interven- 
tion of  a  Jury. 

The  predicate  of  said  suits  is  this:  In  1907 
Mrs.  Louise  E.  Yandell  owned  a  lot  on  El- 
lis ton  place  at  the  corner  of  Twenty-Third 
avenue  in  the  city  of  Nashville,  Tenn.,  which 
she  offered  for  sale  for  $5,500.  The  defend- 
ant, McGannon,  offered  her  $5,000  for  said 
lot.  Negotiations  continued  until  the  de- 
fendant finally  offered  to  pay  Mrs.  Yandell 
$5,000  for  said  lot  and  assumed  the  taxes 
for  the  current  year,  and  also  to  pay  the  cost 
of  a  sidewalk  which  had  been  laid  in  front 
of  the  premises.  The  sale  was  negotiated 
and  made  for  Mrs.  Yandell,  who  was  at  the 
time  temporarily  in  Europe,  by  her  brother- 
in-law,  Edward  Buford,  her  duly  appointed 
attorney  in  fact,  through  a  real  estate  agent 
by  the  name  of  A.  G.  Merritt,  the  representa- 


tive of  R.  W.  Turner  &  Co.,  real  estate  hro- 
kers  (^crating  and  doing  business  in  the  said 
city  of  Nashville. 

No  written  contract  was  executed  by  the 
parties  except  the  deed  of  conveyance.  This 
deed  was  signed  by  Edward  Buford,  as  at- 
torney in  fact  for  Mrs.  Yandell.  The  con- 
sideration expressed  In  the  deed  was  $5,000, 
the  assumption  of  the  1907  taxes,  and  the 
cost  of  the  sidewalk.  No  other  writing  pass- 
ed between  the  parties,  and  Mrs.  Yandell  Is 
not  a  party  to  either  of  the  present  suits. 

The  deed  of  conveyance  executed  by  Ed- 
ward Buford,  the  attorney  in  fact  of  Mrs. 
Yandell,  is  a  general  warranty  deed,  and 
conveys  the  absolute  unrestricted  title  in  fee 
of  said  lot  to  the  defendant. 

Upon  the  trial  in  the  circuit  court  the 
plaintiffs  offered  parol  evidence  by  which  it 
was  attempted  to  show  that  it  was  a  part 
of  the  contract  of  sale  that  the  defendant 
was  to  erect  upon  the  lot  conveyed  a  hand- 
some residence  for  himself  fronting  on  El- 
liston  place  or  Church  street,  with  an  equal- 
ly attractive  entrance  on  Twenty-Third  av- 
enue, and  of  such  a  character  as  would  be  a 
credit  to  the  neighborhood  and  would  im- 
prove the  adjoining  property  of  the  plaintiffs, 
in  consideration  of  Mrs.  Yandell  reducing  the 
price  of  said  lot  from  $5,500  to  $5,000,  and 
the  plaintiffs  paying  the  real  estate  agent's 
commissions  on  the  sale,  amounting  to  about 
$200,  which  commissions  were  paid  by  them 
in  anticipation  of  the  enhancement  of  the 
value  of  their  adjoining  property  as  a  re- 
sult of  the  erection  of  such  residence  by  the 
defendant;  that  this  contract  was  breached 
by  the  defendant,  who  did  not  build  upon 
said  lot  such  residence,  but  later  conveyed 
said  lot  to  a  third  person,  who  subsequently 
erected  much  cheaper  and  less  attractive 
buildings  upon  said  lot,  buildings  not  in 
consonance  with  the  buildings  on  plaintiffs' 
adjoining  property  and  other  buildings  in 
that  neighborhood,  which  is  a  high-class 
residential  section,  which  buildings  greatly 
Impaired  the  value  of  plaintiffs'  adjoining 
property;  that,  as  a  result  of  said  breach 
by  defendant,  they  are  entitled  to  recover 
of  him  damages  sustained  by  their  adjoining 
property. 

This  evidence  was  duly  excepted  to  by  the 
defendant  at  the  time  it  was  offered,  but 
was  admitted  over  said  exception  by  the 
trial  judge,  who,  after  hearing  all  the  proof 
offered  in  said  cases,  rendered  a  judgment 
against  the  defendant  in  favor  of  Farrell 
and  wife  for  the  sum  of  $6,250  ai^d  costs  of 
suit,  and  a  judgment  in  favor  of  Buford  and 
wife  for  $5,500  and  costs  of  suit. 

The  trial  judge  made  and  filed  a  written 
finding  of  facts  upon  the  request  of  the  de- 
fendant, which  is  made  a  part  of  the  rec- 
ord in  said  cases.  In  which  said  agreement 
is  found  to  be  substantially  as  herein  stated. 
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From  these  Judgments  the  defendant  ap- 
pealed to  the  Court  of  Civil  Appeals,  after 
his  motions  for  a  new  trial  had  been  duly 
made,  considered,  and  overruled. 

Numerous  errors  were  assigned  by  the  de- 
fendant in  the  Court  of  Civil  Appeals,  which 
need  not  be  set  out  in  detail  in  this  opinion. 
Only  two  of  said  assignments  of  error  were 
passed  on  by  the  Court  of  Civil  Appeals. 
These  are  the  first  and  second  assignments. 
The  first  is: 

"Under  the  facts  as  found  by  the  trial  judge 
the  plaintiffs  were  not  entitled  to  recover,  and 
it  was  error  not  to  dismiss  their  suits  at  plain- 
tiffs* costs." 

The  second  is: 

"There  is  no  evidence  to  support  the  finding 
of  facts  by  the  court  in  favor  of  the  plaintiffs, 
and  there  is  no  evidence  to  support  the  judg- 
ment of  the  court  in  plaintiffs'  favor  against 
the  defendant  in  either  case." 

Upon  a  consideration  of  said  cases  by  the 
Court  of  Civil  Appeals,  that  court  was  of  the 
opinion  that  the  alleged  parol  contract  sought 
to  be  set  up  was  void  for  uncertainty  and 
indefiniteness,  and  for  this  reason  plaintiffs 
could  not  enforce  the  same.  The  Court  of 
Civil  Appeals,  however,  did  not  dismiss  the 
plaintiffs'  suits,  but  modified  the  Judgment 
of  the  circuit  court  in  each  case  so  as  to 
allow  the  plaintiffs  nominal  damages  in  the 
sum  of  $5,  and  taxed  the  defendant  with  all 
the  costs  in  each  case.  Said  cases  are  now 
before  this  court  for  review  by  petitions  for 
writs  of  certiorari  filed  by  both  plaintiffs 
and  the  defendant. 

It  is  insisted  by  the  assignments  of  error 
accompanying  the  petition  of  the  defendant 
that  the  Court  of  Civil  Appeals  erred  in  not 
dismissing  the  plaintiffs'  suits  under  its 
holding  that  the  contract  sued  on  was  void 
for  uncertainty,  and  in  awarding  the  plain- 
tiffs a  recovery  for  nominal  damages. 

It  is  further  insisted  that  the  Court  of 
Civil  Appeals  erred  in  not  passing  upon  and 
sustaining  defendant's  assignment  in  that 
court  to  the  effect  that  the  trial  court  erred 
in  admitting,  over  the  objection  of  the  de- 
fendant, proof  tending  to  set  up  and  estab- 
lish the  parol  agreement  hereinbefore  re- 
ferred to  with  respect  to  the  building  of  the 
residence  upon  said  lot  by  the  defendant, 
because  the  effect  of  said  proof  was  to  vary 
or  contradict  the  terms  of  the  deed,  which 
conveyed  to  the  defendant  an  absolute  and 
unrestiicted  title  in  said  property,  and  was 
therefore  inadmissible. 

Upon  the  other  hand,  it  is  insisted  by  the 
plaintiffs  in  their  assignments  of  error  that 
the  Court  of  Civil  Appeals  erred  in  modify- 
ing the  Judgments  of  the  trial  court  for  the 
reasons  stated  in  its  opinion. 

[1-8]  We  are  of  the  opinion,  after  a  care- 
ful examination  of  the  record,  petition,  and 
assignments  of  error  of  the  defendant,  that 
said  suits  should  have  been  dismissed  by  the 
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Court  of  Civil  Appeals.  If  it  be  conceded 
that  the  alleged  parol  agreement  with  re- 
spect to  the  building  of  said  residence  by  the 
defendant  was  sufficiently  definite  to  consti- 
tute a  valid  binding  agreement,  which  ques- 
tion, however,  need  not  be  passed  upon,  still 
we  are  of  the  opinion  that  said  agreement 
could  not  be  established  by  parol  proof,  be- 
cause it  is  in  direct  contravention  of  the 
terms  of  the  deed,  which  conveyed  to  the 
defendant  an  absolute  unrestricted  title  to 
said  property.  The  effect  of  the  parol  agree- 
ment, if  permitted  to  be  shown,  would  be 
to  ingraft  upon  the  defendant's  title  a  re- 
striction or  incumbrance,  which  is  not  only 
not  expressed  in  the  deed,  but  is  repugnant 
to  its  terms; 

It  appears  from  both  the  evidence  and  the 
trial  court's  written  finding  of  facts  that  the 
alleged  parol  agreement  was  a  part  of  the 
general  negotiations  for  the  sale  of  the  lot 
The  language  of  the  deed  is  clear  and  un- 
ambiguous, and  purports  to  embody  the 
whole  contract  between  the  parties.  Such 
an  agreement  as  plaintiffs  seek  to  set  up  by 
parol  proof  would  be  inconsistent  with  the 
unconditional  ownership  and  the  free  and 
unrestricted  use  of  the  property  by  the  de- 
fendant, and  would  be  In  direct  opposition  to 
the  deed  itself,  which,  as  before  stated,  con- 
'Veyed  to  the  defendant  an  absolute  and  un- 
conditional title,  free  from  restrictions  of 
any  sort,  with  a  covenant  of  general  war- 
ranty and  a  covenant  against  incumbrances. 
The  general  rule  is  that  parol  evidence  is 
not  admissible  to  contradict  a  written  agree- 
ment, whether  simple  or  by  deed.  Bedford 
et  al.  V.  Flowers,  11  Humph.  242;  Ellis  v. 
Hamilton,  4  Sneed,  612;  Bryan  v.  Hunt,  4 
Sneed.  544,  70  Am.  Dec.  262 ;   Price  v,  Allen, 

9  Humph.  703;  McLean  v.  State,  8  Helsk.  22; 
Fields  V.  Stunston,  1  Cold.  40;  Stewart  v. 
Insurance  Co.,  9  Lea,  104;  Weisinger  v.  Bank, 

10  Lea,  330;  Insurance  Co.  v.  Mathews,  8 
Lea,  508;  Railroad  v.  Gammon,  5  Sneed,  571; 
Kearly  v.  Duncan,  1  Head,  400,  73  Am.  Dec. 
179. 

But  this  rule  does  not  apply  in  cases  where 
the  parol  evidence  in  no  way  contradicts  or 
alters  the  terms  of  the  written  contract,  but 
tends  to  establish  an  independent  or  collat- 
eral agreement  not  in  conflict  with  it.  Betts 
V.  Demumbrune,  Cooke,  48;  Leinau  v.  Smart, 

11  Humph.  308;  Cobb  v.  Wallace,  5  Cold. 
539,  98  Am.  Dec.  435;  I^ytle  v.  Bass,  7 
Cold.  303 ;  Stewart  et  al.  v.  Insurance  Co.,  9 
Lea,  104;   Van  Leer  v.  Fain,  6  Humph.  104. 

Nor  does  it  apply  in  cases  where  the  orig- 
inal contract  was  verbal  and  not  in  writing, 
and  a  part  only  of  it  was  reduced  to  writing. 
V^an  Leer  v.  Fain,  6  Humph.  104;  Dick  v. 
MarUn,  7  Humph.  263;  Mitchell  v.  Bank,  8 
Humph.  216;  Cobb  v.  O'Neal,  2  Sneed,  438; 
Cobb  V.  Wallace,  5  Cold.  539,  98  Am.  Dec. 
435;  Bissenger  v.  Guiteman,  6  Heisk.  277; 
Hicks  V.  Smith,  4  Lea,  459 ;  Breeden  v.  Grigg, 
8  Buxt.  163;   Waterbury  v.  Russell,  8  Baxt. 


Digitized  by  LjOOQIC 


434 


214  SOUTHWESTERN  REPORTER 


(Tenn. 


162;  Brady  v.  Isler,  9  Lea,  356;   Barnard  v. 
Roan  Iron  Co.,  85  Tenn.  139,  2  S.  W.  21. 

In  Seitz  v.  Brewers*  Refrigeratlng^'  Ma- 
chine Co.,  141  U.  S.  510,  12  Sup.  Ct  46,  35 
L.  Ed.  837,  the  court  said: 

"Undoubtedly,  the  existence  of  a  separate 
oral  agreement  as  to  any  matter  on  which  a 
written  contract  is  silent,  and  which  is  not 
inconsistent  with  its  terms,  may  be  proven  by 
parol,  if  under  the  circumstances  of  the  par- 
ticular case  it  may  properly  be  inferred  that 
the  parties  did  not  intend  the  written  paper  to 
be  a  complete  and  final  statement  of  the 
whole  of  the  transaction  between  them.  But 
such  an  agreement  must  not  only  be  collateral, 
but  must  relate  to  a  subject  distinct  from  that 
to  which  the  written  contract  applies;  that  is, 
it  must  not  be  so  closely  connected  with  the 
principal  transaction  as  to  form  any  part  or 
parcel  of  it.  And  when  the  writing  itself  upon 
its  face  is  couched  in  such  terms  as  import  a 
complete  legal  obligation  without  any  uncertain- 
ty as  to  the  object  or  extent  of  the  engagement, 
it  is  conclusively  presumed  -that  the  whole  en- 
gagement of  the  parties,  and  the  extent  and 
manner  of  their  undertaking  were  reduced  to 
writing." 

In  Adams  v.  .Gillig,  199  N.  Y.  314,  92  N. 
B.  670,  32  L.  R.  A.  (N.  S.)  127,  20  Ann.  Gas. 
910,  the  court  said: 

*'An  oral  restrictive  covenant,  or  any  ori^ 
promise  to  do  or  refrain  from  doing  something 
affecting  the  property  about  which  a  written  con- 
tract is  made  and  executed  between  the  parties, 
will  not  be  enforced,  not  because  the  parties 
should  not  fulfill  their  promises  and  their  legal 
and  moral  obligations,  but  because  the  cove- 
nants and  agreements  being  promissory  and 
contractual  in  their  nature  and  a  part  of  or 
collateral  to  a  principal  contract,  the  entire 
agreement  between  the  parties  must  be  deemed 
to  have  been  merged  in  the  writing." 

The  court,  continuing,  said: 

"A  strict  enforcemejit  of  such  rule  tends  to 
greater  security  and  safety  in  business  transac- 
tions, and  leaves  less  opportunity  for  dishonesty 
and  false  swearing,  induced,  perhaps,  by  a 
change  of  purpose  or  a  failure  to  obtain  the  re- 
sult that  was  anticipated  when  the  transaction 
was  originally  consummated  and  reduced  to 
writing.  Such  rule  makes  it  necessary  for  the 
parties  to  a  written  contract  to  include  every- 
thing therein  pertaining  to  the  subject-matter 
of  the  principal  contract,  and  if  by  mistake 
or  otherwise  an  oral  agreement,  a  part  of  the 
transaction,  is  omitted  from  the  writing,  it  can 
ouly  be  made  effective  and  enforceable  by  a 
reformation  of  the  writing,  so  that  the  same 
shall  include  therein  the  entire  agreement  be- 
tween the  parties.  The  rule  is  quite  universal 
that  statements  promissory  in  their  nature  and 
relating  to  future  actions  must  be  enforced,  if 
at  all,  by  an  action  upon  the  contract" 

Trout  Y.  N.  &  W.  Railway  Co.,  107  Va, 
576,  59  S.  E.  394,  17  L.  R.  A.  (N.  S.)  702,  was 
a  case  where  the  plaintiff  sought  to  show  by 
parol  that  the  true  consideration  of  a  deed, 
which  was  recited  to  be  a  sum  of  money, 
was,  in  addition  thereto,  a  contract  to  build 


a  pass^ay  across  the  property  conveyed. 
The  court  held  that  parpl  evidenoe  was  not 
admissible  to  show  such  contract;  the  court 
saying: 

"No  fraud  or  misconduct  is  alleged  in  the 
declaration  in  the  execution  or  procurement  of 
the  deed  in  question,  and  therefore'  this  parol 
evidence  was  for  the  purpose  of  setting  up  a 
prior  contract  between  the  parties  different  from 
that  contained  in  the  deed. 

''It  is  true  it  is  settled  law  that  the  consid- 
eration actually  paid,  or  promised,  can  be 
shown  to  have  been  other  than  that  recited  in 
the  instrument,  or  the  fact  of  payment  of  the 
consideration  agreed  upon  may  be  contradicted 
in  an  action  for  its  recovery ;  but  it  is  equally 
as  well  settled  that  parol  evidence  is  inadmissi- 
ble' to  alter  or  contradict  the  legal  import  of 
the  deed.  Its  legal  import  may  no  more  be 
contradicted  by  parol  evidence  than  its  actual 
expression.  •  •  ♦  To  add  a  new  covenant 
by  parol  proof  would  be  a  palpable  violation  of 
the  familiar  rule  that  written  contracts  are 
not  to  be  varied  by  oral  testimony." 

Continuing,   the  court  said: 

"As  well  stated  by  the  author  of  Browne  on 
Parol  Evidence,  supra:  'Parol  evidence  is  in- 
competent to  add  any  covenant  to  a  deed,  or  to 
enlarge  or  contradict  any  covenant,  or  create  n 
reservation.'  ** 

The  court  further  said: 

"The  agreement  for  a  pas^way  over  the  land 
conveyed  by  the  plaintiff  in  error  is  not  col- 
lateral, and  does  not  relate  to  a  subject  dis- 
tinct from  the  land,  but  is  really  a  part  and 
parcel  of  the  subject  conveyed." 

In  L.  &  N.  R.  R.  Co.  v.  Willbanks,  133 
Ga.  15,  65  S.  E.  86,  24  L.  R.  A.  (N.  S.)  374, 
17  Ann.  Cas.  860,  it  was  held  that  where  one 
by  deed  conveys  to  a  railroad  company,  ab- 
solutely and  unconditionally,  a  right  of  way 
for  the  construction  of  a  railroad  thereon, 
it  cannot  be  shown  by  a  contemporaneous 
parol  agreement  that  it  was  a  part  of  the 
consideration  of  such  deed  that  the  grantor 
was  to  have  a  permanent  right  of  way  over 
the  land  conveyed,  and  that  the  company 
was  to  erect  and  permanently  maintain 
crossings  on  the  right  of  way  for  this  pur- 
pose, in  an  action  by  the  grantor  against 
the  grantees  to  recover  damages  because  of 
the  failure  of  the  grantee  to  comply  with 
such  parol  agreement    The  court  said: 

**A  contract  for  the  right  to  have  crossings 
permanently  maintained  on  the  right  of  way, 
and  the  right  to  permanently  travel  thereon, 
would  mean  the  reservation  of  an  interest  .in 
the  grantor  in  the  right  of  way  to  which  he  had 
conveyed  the  fee-simple  title,  and  would  be 
inconsistent  with  the  unconditional  ownership 
thereof,  and  its  free  and  unrestricted  use  by  the 
grantee.  If  the  plaintiff  had  an  agreement  by 
which  the  company,  in  consideration  of  a  deed 
being  made  to  it,  conveying  the  right  of  way, 
was  to  erect  crossings  and  give  the  plaintiff 
the  right  to  pass  over  the  same,  such  agreement 
should  have  been  incorporated  in  the  deed.  If 
the  agreement  was  made  and  was  a  part  of  the 
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contract,  bat  left  out  by  fraud,  accident,  or  mis- 
take, the  deed  might  be  reformed  on  proper 
proceedings  for  this  purpose." 

In  Bransford  Realty  Co.  v.  J.  B.  Deeds 
and  wife,  Davidson  Equity,  memorandnm 
opinion  filed  August  17, 1916,  a  bill  was  filed 
to  recover  the  amount  of  a  promissory  note 
for  $1,500  and  interest;  the  same  being  one 
of  a  series  of  four  notes  which  were  exe- 
cuted by  defendants  as  part  payment  of  the 
purchase  price  of  a  lot  in  Davidson  county, 
Tenn.,  conveyed  by  the  complainant  to  the 
defendant  Prances  F.  Deeds. 

In  said  deed  there  were  certain  restric- 
tions and  conditions,  among  others,  '*it  is 
agreed  that  no  residence  or  dwelling  house 
shall  be  erected  or  kept  on  said  land  cost- 
ing less  than  $10,000." 

The  deed  retained  a  lien  to  secure  the 
payment  of  the  purchase-money  notes,  and 
the  bill  prayed  for  a  foreclosure  thereof. 

The  defendant  undertook  to  set  up,  as  a 
defense,  a  verbal  agreement  on  the  part  of 
the  complainant,  through  fts  agents,  to 
repurchase  said  lot  at  the  end  of  any  year 
for  five  years  at  cost 

No  such  agreement  was  Incorporated  in  the 
deed,  and  it  was  not  claimed  that  it  was 
omitted  therefrom  by  fraud,  accident,  or 
mistake. 

In-  passing  upon  the  right  of  the  defendant 
to  set  up  this  alleged  oral  agreement,  the 
court  said: 

"By  their  answer.  Deeds  and  wife  admit  the 
execution  of  a  proposition  by  Deeds  and  wife  to 
purchase  the  lot.  They  admit  the  execution  of 
the  deed  in  accord  with  the  proposition,  and 
they  admit  the  execution  of  the  purchase-money 
notes,  including  the  one  in  suit  These  are  the 
written  evidences  of  the  transaction  between 
the  parties,  and  on  the  face  of  these  papers  the 
sale  of  the  lot  appears  to  be  absolute  in  char- 
acter, and  wholly  executed  so  far  as  concerned 
the  vestiture  of  title,  subject  only  to  a  retained 
lien  and  the  restrictions  as  to  the  cost  of  resi- 
dence, etc.  But  by  the  eross-bill  it  is  sought  to 
add  to  the  terms  of  the  contract,  evidenced  by 
all  these  papers,  a  conditional  agreement  that 
the  vendor  will,  at  the  option  of  the  vendee. 
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within  a  time  specified,  repurchase  the  lot  frbm 
the  vendee  at  cost,  thus  in  effect  converting  the 
transaction  into  a  sale  on  condition,  and  vary- 
ing the  plain  terms  of  the  deed.'* 

The  court  further  said: 

"The  allegation  and  proof  of  fraud,  accident, 
surprise,  or  mistake,  as  the  cause  of  the  failure 
of  the  parties'  to  incorporate  into  the  written 
evidence  of  the  transaction  the  entire  contract 
on  the  terms  of  which  the  minds  of  the  parties 
met,  is  indii^pensable." 

Further  authorities  could  be  cited  in  sup- 
port of  the  conclusion  reached,  but  further 
citation  is  unnecessary.  It  is  not  contended 
that  the  defendant,  McGannon,  was  g^illty 
of  any  fraud  in  the  negotiations  for  the  sale 
of  said  property.  It  is  not  averred  or  shown 
that  the  failure  of  the  parties  to  incorporate 
into  the  deed  the  agreement  now  sought  to 
be  set  up  was  the  result  of  fraud,  accident, 
or  mistake,  and  a  reformation  of  the  deed 
is  not  asked  for. 

We  have  carefully  examined  the  ,cases  of 
Betts  V.  Demumbrune,  Cooke,  39;  Van  I/eer 
v.  F&in,  6  Humph.  113 ;  Leinau  v.  Smart,  11 
Humph.  308;  Lewis  v.  Tumley,  97  Tenn. 
197,  36  S.  W.  872;  Hlnes  v.  Wilcox,  96  Tenn. 
148,  33  S.  W.  914,  34  L.  R.  A.  824,  832,  64 
Am.  St  Rep.  823,  which  are  relied  on  by  the 
plaintiffs  below  to  support  their  contention 
that  parol  evidence  is  admissible  to  set  \i^ 
and  establish  the  agreemeint  forming  the 
basis  for  their  suits,  and  we  are  of  the  opin- 
ion that  said  cases  are  not  controlling.  In 
all  of  those  cases  the  parol  evidence  offered 
in  no  way  contradicted  or  altered  the  terms 
of  the  written  contract,  but  tended  to  estab- 
lish an  independent,  collateral  agreement 
not  in  conflict  with  it 

It  results,  therefore,  that  we*  are  of  the 
opinion  that  said  parol  agreement  cannot  be 
looked  to  or  considered  by  the  court  for  any, 
purpose,  and  that  both  the  trial  court  and 
the  Ck)urt  of  Oivil  Appeals  were  in  error  in 
not  so  holding. 

It  results  that  the  Judgments  of  the  lower 
courts  will  be  reversed,  and  the  plaintiffs' 
suits  will  be  dismissed,  with  costa 
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GREENE.  Auditor,  ▼.   KENTUCJKY   ILLIT- 
ERACY COMMISSION. 

XOourt  of  Appeals  of  Kentucky.     June  20, 
1919.) 

1.  States  ^=>132  —  Iixitebacy  Commission 
Appropriations— Construction. 

■  Acts  1918,  c.  53  (Ky.  St.  Supp.  |§  2171cl- 
2171c  5)  appropriating,  in  section  1,  $25,000 
''annually,  until  June  30,  1920,  and  on  or  be- 
fore June  30,  1918,  June  30,  1919,  and  June 
30,  1920,"  to  Kentucky  Illiteracy  Commission, 
appropriated  $75,000  and  not  merely  $50,000, 
notwithstanding  section  5,  providing  that  com- 
missipn  shall  cease  to  exist  on  July  1,  1920,  and 
use  of  word  "annually,"  since  appropriation 
is  to  be  made  on  or  before  June  30th  of  each  of 
the  three  years. 

2.  Statutes  «=>206— Constbuction— Act  as 
A  Whole. 

Effect  must,  if  possible,  be  given  to  all  parts 
of  the  act,  and  no  part  eliminated,  except  to 
give  effect  to  legislative  intent  as  expressed  by 
the  act  considered  as  a  whole. 

3.  States  «=>132— Illiteracy  Commission- 
Appropriations— Period  OF  Expenditure. 

Acts  1918,  a  53,  taking  effect  June  20, 
1918,  and  appropriating  to  illiteracy  commis- 
sion $25,000  "annually,  until  June  30,  1920, 
and  on  or  before  June  30,  1918,  June  30,  1919, 
and  June  30,  1920,"  did  not  limit  the  expendi- 
ture of  the  1918  appropriation  to  the  10-day 
period  between  June  20th,  when  act  took  effect, 
and  June  30th. 

Appeal  from  Circuit  Court,  Franklin 
County. 

Action  between  Robert  L.  Greene,  Auditor, 
and  the  Kentucky  Illiteracy  Commission. 
From  juddment  rendered,  Greene  appeals. 
Affirmed. 

Chas.  H.  Morris,  Atty.  Gen.,  and  D.  O.  My- 
att,  Asst.  Atty.  Gen.,  for  appellant. 
B.  0*Rear,  of  Frankfort,  for  appellee. 

CLARKE,  J.  This  action  Is  the  result  of 
a  difference  of  opinion  between  the  auditor 
of  the  commonwealth  and  the  Kentucky  Il- 
literacy Commlssioi^  as  to  whether  the  act 
of  the  Legislature  approved  March  26,  1918, 
being  chapter  53  of  the  1918  Session  Acts, 
and  sections  2171cl-2171c5,  Inclusive,  vol.  3, 
Kentucky  Statutes,  appropriated  to  the  com- 
mission $50,000  as  contended  by  the  former, 
or  $75,000,  as  claimed  by  the  latter  and  held 
by  the  circuit  court. 

Only  sections  1  and  5  of  the  act  are  In- 
volved, but  the  title  and  preamble  are  refer- 
red to  In  argument  as  Indicative  of  the  leg- 
islative Intent  and  purpose  as  expressed  in 
the  Involved  sections,  and  sections  2,  3,  and  4 
disclose  the  extent  of  tlie  authority  and  dis- 
cretion vested  In  the  commission  as  to  the 
use  of  the  appropriated  funds.  So  we  copy 
herein  the  entire  act: 


"An  act  for  the  beneflt  of  the  Kentucky  Illit- 
eracy Commission,  appropriating  money 
thereto. 

"Whereas,  the  1910  census  of  the  United 
States  Census  Bureau  shows  208,084  illiterate 
men  and  women  in  the  state  of  Kentucky,  and 
the  Kentucky  Illiteracy  Commission  is  reduc- 
ing that  number  and  attempting  to  confer  upon 
all  the  benefits  and  privileges  of  education ;  and 

"Whereas,  the  work  of  said  commission  is 
greatly  handicapped  by  lack  of  funds:  There- 
fore, 

"Be  it  enacted  by  the  General  Assembly  of 
the  common\i^ealth  of  Kentucky: 

"Section  1.  That  there  be  and  is  hereby  ap- 
propriated to  the  Kentucky  Illiteracy  Commis- 
sion the  sum  of  twenty-five  thousand  dollars 
annually,  until  June  30,  1920,  and  on  or  before 
June  30,  1918,  June  30,  1919,  and  June  30, 
1920,  the  auditor  of  the  commonwealth  is  di- 
rected to  draw  his  warrants  for  said  sum  above 
annually  appropriated,  upon  vouchers  or  war- 
rants signed  by  the  chairman  and  secretary  of 
said  commission. 

"Sec.  2.  The  fund  thus  appropriated  shall  be 
expended  for  county  field  agents,  clerical  help 
and  other  legitimate  expenses  as  may,  in  the 
judgment  and  discretion  of  the  commission  be 
necessary  in  the  eflScient  and  economic  methods 
of  teaching  illiterate  men  and  women :  Provid- 
ed, however,  that  no  part  of  the  money  herein 
appropriated  shall  be  applied  or  be  used  to 
pay  a  salary,  or  any  part  of  a  salary,  to  any 
member  of  the  Kentucky  Illiteracy  Commission. 

"Sec.  3.  The  commission  shall  have  the  pow- 
«r  to  appoint  county  field  agents  in  as  many  of 
the  counties  of  the  commonwealth  as  it  may 
deem  proper  for  the  purposes  of  furthering  its 
work.  It  shall  be  the  duty  of  such  field  agents 
so  appointed  to  aid  and  assist  the  commission 
in  carrying  out  the  purposes  of  this  act  and  its 
general  purposes,  to  do  any  and  all  things  di- 
rected to  be  done  by  said  commission,  and  in  ad- 
dition to  lend  aid  and  assistance  to  county  su- 
perintendents, school  boards  and  trustees  in  in- 
creasing the  attendance  of  pupil  children  in 
and  upon  the  common  schools  of  the  state,  at 
all  times,  however,  acting  under  the  direction 
and  supervision  of  the  said  illiteracy  commis- 
sion. 

"Sec.  4.  That  the  title  president  of  the  il- 
literacy commission  be  amended  to  read  chair* 
man  of  the  illiteracy  commission. 

"Sec.  5.  On  July  1,  1920,  this  commission 
shall  cease  to  exist.*' 

It  is  agreed  this  act  became  effective  on 
June  20,  1918,  and  It  Is  the  contention  of  the 
auditor:  (1)  That  the  words  In  section  1,  "on 
or  before,"  have  no  special  significance,  and 
mean  only  that  he  was  required  by  the  act 
as  originally  drawn  to  pay  to  the  commis- 
sion upon  proper  vouchers  $25,000  on  June 
30  In  1918,  1919,  and  1920,  to  defray  the  ex- 
penses of  the  commission,  for  three  separate 
and  distinct  periods  of  one  year  each,  but 
that  by  the  addition  of  section  5,  which  was 
done  by  amendment  In  the  senate  and  there- 
after concurred  in  by  the  house,  after  pas- 
sage by  the  house  of  the  original  draft, 
which  contained  only  sections  1,  2,  3,  and  4, 
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the  Legislature  manifested  and  expressed  its 
intention  and  purpose  of  reducing  the  three 
annual  appropriations,  of  $25,000  each,  to 
two  such. 

In  support  of  this  construction,  it  is  in- 
sisted that,  since  there  was  no  emergency 
clause  attached,  the  Legislature,  knowing 
the  act  would  not  become  effective  until  00 
days  after  its  approval  and  having  provided 
for  separate  annual  appropriations,  payable 
on  June  30,  1918,  1919,  and  1920,  to  cover  ex- 
penditures for  and  in  the  fiscal  years  either 
ending  or  beginning  on  those  dates,  must 
have  intended,  by  the  amendment  terminat- 
ing the  life  of  the  commission  on  July  1, 1920, 
to  withdraw  or  withhold  one  of  the  three 
annual  appropriations  made  by  section  1, 
or,  stated  otherwise,  that  a  reduction  by  the 
amendment  of  the  time  for  expenditure  to 
practically  two  annual  periods  necessitates  a 
reduction  of  annual  appropriations  to  two, 
rather  than  three,  as  first  intended. 

[1]  We  are  unable,  however,  to  find  in  this 
Ingenious  argument  any  sound  basis  for  hold- 
ing that  the  Legislature  by  implication  did 
not  mean  what  it  clearly  said.  It  definitely 
appropriated  three  sums  of  $25,000  or  $75,- 
000,  to  the  commission,  and,  as  clearly  shown 
by  the  act  as  a  whole,  to  enable  it  the  bet- 
ter to  perform  an  educational  work  which 
had  been  approved  by  former  legislation  and 
appropriations,  and  which  this  act  certainly 
meant  to  foster  and  promote,  and,  it  was 
hoped,  to  complete  within  a  short  time.  This 
intention  and  purpose  is  further  attested  by 
the  fact,  suggested  by  counsel  for  appellant, 
that  the  Legislature  defeated  every  amend- 
ment offered,  and  they  were  numerous,  to 
reduce  the  appropriation,  which  fact  con- 
vinces us,  not,  as  contended  by  the  learned 
Attorney  General,  that  by  section  5  added 
by  amendment  the  Legislature  meant  to  re- 
duce the  appropriation  from  $75,000,  to  $50,- 
000,  but  rather  to  speed  the  completion  of 
the  eradication  from  our  state  of  illiteracy 
among  adults,  at  least  as  far  as  possible,  and 
to  fix  a  period  beyond  which,  if  not  then 
completed,  it  was  considered  impracticable 
to  extend  further  state  aid.  Hence  we  have 
no  doubt  of  the  intention  to  appropriate  $75,- 
000,  rather  than  $50,000. 

[2]  2.  But  the  further  contention  is  made 
that,  even  if  so,  the  use  of  the  word  "annu- 
al" Indicates  clearly  an  intention  and  pur- 
pose to  provide  separately  for  the  three  fis- 
cal  years  ending  June  30,  1918,  1919,  and 
1920,  respectively,  and  that  there  was  no 
purpose  to  permit  one  year  to  encroach  upon 
or  use  an  unexpended  portion  of  the  allow- 
ance for  another  year;  and  this  is,  we  ap- 
prehend, the  only  close  question  presented, 
but  in  order  to  reach  this  construction  it  is 
necessary,  as  counsel  for  appellant  seem  to 
concede,  to  first  get  rid  of  the  "on  or  before," 
or  rather^  the  "or  before,"  as  used  in  desig- 
nating the  time  for  payments  to  the  commis- 


word  "annual.'^  We  are  not,  however,  per- 
mitted by  any  rule  of  statutory  construction 
to  eliminate  one  part  of  a  statute  in  favor 
of  another,  arbitrarily,  or  except  to  give  ef- 
fect to  the  legislative  intent  as  expressed 
by  the  act' considered  as  a  whole,  and  must, 
if  possible,  give  some  effect  to  all  parts  in  a 
construction  of  the  entire  act. 

As  we  have  already  seen^  it  was  the  pur- 
pose of  the  Legislature  by  this  act  to^extend 
financial  assistance  to  the  commission  for  the 
accomplishment  of  its  approved  aims,  in  an 
aggregate  sum  of  $75,000,  but  within  a  lim- 
ited time  both  as  to  use  and  payments.  This 
limitation,  and  the  only  one  stated,  upon  the 
time  for  use  of  the  whole  by  the  commission, 
was  July  1,  1920,  when  it  ceases  to  exist; 
but  the  payment  of  the  whole  to  the  com- 
mission was  to  be  made  in  installmeirts,  the 
payment  of  the  first  $25,000  to  be  made  by 
the  auditor  out  of  the  state's  revenues  for 
the  fiscal  year  ending  June  30,  1918,  "on  or 
before"  that  date,  and  the  second  and  third 
$25,000  out  of  the  funds  of  the  state  for  the 
next  two  succeeding  years,  "on  or -before" 
June  30th  of  each  year;  that  is,  not  as  the 
auditor  might  elect,  but  rather  as  required 
by  the  commission  "on  or  before"  such  dates. 
This  accords  to  both  "on  or  before"  and  "an- 
nual" meanings  not  inconsistent  with  each 
other  or  with  the  legislative  intent  as  ex- 
pressed by  the  whole  act. 

The  only  remaining  question  is  whether, 
by  directing  the  payments  to  be  made  out 
of  the  revenues  and  charged  to  the  state's 
expenses  in  three  separate  years,  the  com- 
mission as  an  arm  of  the  state  was  limited 
in  its  use  of  each  annual  installment  of  the 
appropriation  to  the  fiscal  year  within  which 
it  was  payable.  To  sustain  this  contention, 
we  are  cited  by  appellant  to  two  cases,  in 
the  first  of  which,  an  "Opinion  of  the 
Judges,"  reported  in  5  Neb.  506,  it  is  stat- 
ed as  the  reason  for  holding  an  unex- 
pended portion  of  an  annual  allowance 
lapsed,  "For  by  the  very  terms  of  the  act 
only  so  much  as  is  necessary  for  a  particu- 
lar period  of  time  is  appropriated,"  while  in 
the  other  case  cited  (State  v.  Hallo<;k,  20 
Nev.  73,  15  Pac.  472)  it  is  stated  as  a  rea- 
son for  a  similar  construction  of  an  act, 
where  express  terms  of  limitation  of  the  pe- 
riod of  use  were  absent,  that  such  had  been 
the  uniform  construction  placed  upon  such 
laws  by  the  Legislature  and  fiscal  officers. 
As  there  is  no  protvision  of  the  act  before  us 
appropriating  only  so  much  as  was  necessary 
for  a  particular  period,  nor  any  question  of 
contemporaneous  construction  presented,  nei- 
ther of  the  cases  cited  is  in  point. 

[8]  Upon  the  other  hand»  we  find  in  the 
fact  that  the  Legislature  appropriated  a  cer- 
tain fixed  sum  for  the  one  purpose  of  eradi- 
cating or  attempting  to  eradicate  from  the 
state  illiteracy  among  adults  within  a  lim- 
ited time,  and  gave  to  the  commission  blai^k- 
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"fop  the  employment  of  couiJty  field  agents, 
clerical  help  and  other  legitimate  expenses 
as  may,  in  the  Judgment  and  discretion  of 
the  commission  be  necessary  in  the  efficient 
and  economic  methods  of  teaching  illiterate 
men  and  women,"  and  aathorized  it  to  car- 
ry this  work  into  as  many  of  the  counties  of 
the  commonwealth  "as  it  may  deem  proper  for 
the  purposes  of  furthering  its  work,"  an  in- 
dication that  the  Legislature  did  not  intend 
to  designate  or  control  either  the  expendi- 
ture or  the  time  of  the  expenditure  by  the 
commission  of  the  several  sums  set  apart  for 
its  use  in  an  effort  to  accomplish  a  single 
great  work  within  a  fixed  time.  But  even 
more  convincipg  than  such  indication  is  the 
fact  that  the  Legislature  appropriated  out  of 
its  revenues  for  the  year  ending  June  30, 
1918,  the  first  annual  appropriation  of  $25,- 
000,  with  knowledge  at  the  time  that  the  act 
would  not  become  effective  until  June  20th, 
and  that  the  commission  would  have  no  op- 
portunity within  the  10  days  before  the  expi- 
ration of  that  fiscal  year  to  expend  the  sum 
appropriated  out  of  the  revenues  for  that 
year. 

To  give  to  the  act  the  construction  con- 
tended for,  we  must  be  convinced  by  its 
phraseology,  and  the  purposes  in  view,  that 
the  Legislature  intended  to  appropriate  to 
the  commission,  for  its  use  in' one  big  final 
effort  to  eradicate  illiteracy  from  the  state, 
$25,000  for  the  first  10  days  of  its  enjoyment 
of  the  benefits  of  this  act,  upon  penalty  of 
losing  so  much  of  the  first  $25,000  expressly 
appropriated  and  according  to  appellantV 
contention  for  a  full  year's  work,  as  it  did 
not  use  within  10  days.  To  so  construe  the 
act  would  convict  the  Legislature,  not  only 
of  an  absurdity,  but  of  having  intentionally 
perpetrated  upon  the  object  of  its  solicitude 
and  beneficence  a  sharp  trick,  by  professing 
to  appropriate  and  ostensibly  appropriating 
to  its  use  an  amount  conceived  to  be  neces- 
sary for  its  purposes,  when  in  fact  such  was 
not  its  purpose,  which  must  be  found  by  im- 
plication in  an  innocent  looking  amendment, 
which  upon  its  face  indicates  a  desire  and 
admonition  that  the  work  as  a  whole  must 
be  speedily  prosecuted  and  completed  within 
a  limited  timfe,  but  which  really  meant  to 
withdraw  or  defeat  a  part  of  the  appropria- 
tion wliich  it  was  estimated  was  necessary 
for  the  work,  had  there  been  no  desire  to 
speed  its  accomplishment 

The  Legislature  must  have  realized  and 
anticipated  that  the  needs  of  the  commission, 
instead  of  being  the  largest  at  the  beginning 
and  for  only  10  days,  would  increase  grad- 
ually as  the  work  was  extended  into  the  dif- 
ferent counties  of  the  state,  of  which  there 
are  120,  and  to  all  of  which  it  was  authorized 
to  go  if  in  its  discretion  expedient,  and  this 
fact  no  doubt  accounts  for  the  use  of  "on  or 
before"  in  fixing  the  time  for  the  auditor  to 
make  payments,  as  well  as  the  absence  of  a 


provision  that  unexpended  balance  should 
lapse ;  at  least,  it  affords  a  sufficient  reason 
for  believing  that  the  Legislature  did  not 
mean  that  whatever  of  the  first  $25,000  ap- 
propriated out  of  the  state's  revalue  for  the 
year  ending  June  80,  1018,  and  was  not  ex- 
pended by  the  commission  in  the  10  days 
available  to  It  for.  that  purpose,  should  lapse 
and  fiever  be  available  thereafter  for  the  ac- 
complishment of  the  one  big  urgent  purpose 
for  which  it  was  appropriated. 
Wherefore  the  Judgment  is  affirmed. 


HAI7GER  V.  INTERNATIONAL  TRADING 
CO. 

(Court  of  Appeals  of  Kentucky.    June  17, 1919.) 

1.  COBPOBATIONS  ^=»73— SUBSCRIPTION  CON- 
TRACT—VALIDITY— *  *BUSINE8S. " 

Ky.  St.  I  571,  prohibiting  corporations  from 
carrying  on  any  "business"  before  filing  certain 
papers,  does  not  invalidate  a  stock  subscription 
contract  made  before  such  filing,  since  ''busi- 
ness" refers  to  business  for  which  corpora- 
tion was  organized. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Busi- 
ness.] 

2.  Reformation  of  Instruments  ^=»45(17) — 
Subscription  Agreement  —  Evidence  of 
Mistake. 

Conflicting  evidence  held  not  to  clearly  and 
decisively  establish  that  a  stock  subscription 
contract  should  be  reformed  on  ground  of  mis- 
take, BO  as  to  make  it  conditional  instead  of 
absolute. 

3.  Corporations  ^=»90(1)— Stock  Subscrip- 
tion—Authority  TO  Enforce. 

Suit  on  a  stock  subscription  agreement 
brought  by  diredtion  of  corporation's  president 
with  acquiescence  of  directors  will  not  be  abated 
because  action  was  not  authorized  by  formal 
resolution  of  directors. 

4.  Corporations  ^sd642(2)  —  Foreign  Cor- 
porations —  Stock  Subscription  —  Va- 
lidity. 

Ky.  St.  I  543,  requiring  60  per  cent,  of  a 
domestic  corporation's  stock  to  be  subscribed 
before  it  transacts  business  with  persons  other 
than  its  stockholders,  and  made  applicable  to 
foreign  corporations  by  the  state  Constitution, 
affords  no  defense  to  suit  on  a  stock  subscription 
agreement  made  before  such  portion  of  stock 
had  been  subscribed. 

5.  Corporations  ^=s»90(1)— Stock  Subscrip- 
TioN— Releasing  Shareholders. 

Suit  to  recover  stock  subscription  is  not  pre- 
cluded because  plaintiff  corporation  had  at- 
tempted to  release  another  shareholder  from  his 
stock  subscription,  since  attempted  release  was 
void. 

6.  Corporations  «=»691— Foreign  Cobipoba- 
TioNS— Stock  Subscription— Dissolution 
—Effect. 

Under  Ky.  St  |  561,  regulating  dissolution 
of  corporations,  suit  by  foreign  corporation  hav- 


^S5>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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ing  its  principal  place  of  businew  within  state 
to  recover  a  stock  subscription  is  not  precluded 
because  plaintiff's  charter  had  previously  been 
revoked  by  state  qf  its  organization. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Action  by  the  International  Trading  Com- 
pany against  C.  D.  Hauger.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Homer  W.  Batson,  Robt.  W.  Cole,  Grover 
Sales,  Nicholas  T.  White,  and  Burnett,  Bat- 
son  &  Cary,  all  of  Louisville,  for  appellant. 

Blakey,  Quin  &  Lewis,  of  Louisville,  for 
appellee. 

CLAY,  C.  The  International  Trading  Com- 
pany, a  corporation,  brought  this  suit  against 
C.  D.  Hauger  to  recover  damages  in  the  sum 
of  $10,000  for  breach  of  a  contract  of  sub- 
scription to  its  capital  stock.  From  a  Judg- 
ment In  favor  of  plaintiff  for  the  amount 
sued  for,  the  defendant  appeals. 

Plaintiff  was  organized  under  the  laws  of 
the  state  of  Delaware  for  the  purpose  of  act- 
ing as  intermediary  between  the  retailer  and 
the  manufacturer  in  the  purchase  of  mer- 
chandise ;  the  plan  being  to  secure  a  number 
of  merchants  as  stockholders,  who  would  be 
able  to  secure  their  merchandise  at  lower 
prices  and  at  the  same  time  participate  in 
the  profits  of  the  corporation.  On  the  filing 
of  the  articles,  the  stock  was  subscribed  for 
by  dummies,  who  subsequently  transferred 
their  stock  to  Ben  Howe,  the  defendant,  and 
others.  Efforts  were  made  by  Howe  to  sell 
the  stock,  but  no  progress  was  made  until 
June  16,  1915,  when  defendant  subscribed 
for  $10,000  worth  of  stock  and  others  sub- 
scribed for  $3,600  worth  of  stock.  Upon  the 
making  of  these  subscriptions,  the  subscribers 
organized  and  elected  themselves  as  directors, 
who  subsequently  elected  the  defendant  as 
Tlce  president  and  manager  of  the  clothing 
department.  At  the  same  meeting  a  motion 
was  carried  which  provided  that  the  stock 
subscribed  for  by  the  defendant  was  to  be 
paid  for  by  the  transfer  of  a  stock  of  ready- 
made  clothing  of  the  value  of  $10,000.  At  the 
same  meeting,  the  directors  approved  a  con- 
tract by  which  Howe  was  given  the  sole  right 
to  dispose  of  the  stock  of  the  company.  On 
July  13,  1915,  the  stock  subscribed  by  defend- 
ant was  delivered  to  him  and  he  executed  to 
the  company  the  following  writing: 

"July  13,  1915. 
"Sold  to  International  Trading  Company, 
Louisville,  ,Ky.:  One  lot  of  men's  ready-made 
clothing.  To  be  delivered  on  demand  at  such 
time  and  in  such  quantities  as  they  may  spec- 
ify, to  be  priced  at  my  cost  in  the  amount  of 
$10,000.00. 
"Received  payment  July  13,  1915. 

"[Signed]    C.   D.  Hauger." 


At  the  time  of  defendant's  subscription  the 
company  had  not  compUed  with  section  571, 
Kentucky  Statutes,  by  filing,  with  the  secre- 
tary of  state  a  statement  giving  the  location 
of  its  ofiSces  and  the  name  of  its  agent  upon 
whom  process  could  be  served,  but  the  state- 
ment was  filed  in  the  month  of  September 
following.  The  company  never  succeeded, 
and  at  the  time  of  the  institution  of  this  pro- 
ceeding had  ceased  to  do  bushiess. 

[1]  It  Is  first  insisted  that  defendant's  con- 
tract of  subscription  is  \menforceable,  be- 
cause at  the  time  It  was  made  plaintiff  had 
not  complied  with  section  571,  Kentucky 
Statutes,  making  it  unlaw^l  for  any  corpora- 
tion "to  carry  on  any  business*'  in  this  state 
until  it  shall  have  filed  in  the  oflice  of  the 
secretary  of  state  a  statement,  signed  by  its 
president  or  secretary,  giving  the  location  of 
its  office  or  offices  in  this  state  and  the  name 
or  names  of  its  agent  or  agents  thereat  upon 
whom  process  oould  be  served.  In  almost  all 
jurisdictions  it  is  held  that  the  word  "busi- 
ness," referred  to  in  similar  statutes,  means 
the  business  for  which  the  corporation  was 
organized,  and  not  the  taking  of  stock  sub- 
scriptions to  procure  the  capital  necessary  to 
carry  on  the  business.  Cockbum  ▼.  Kinsley, 
25  Colo.  App.  89,  185  Pac.  1116;  Southworth 
V.  Morgan,  71  Misc.  Rep.  214, 128  N.  Y.  Supp. 
598;  First  National  Bank  v.  Le^er,  121  Mo. 
App.  688,  97  S.  W.  636;  Bartiett  v.  Chou- 
teau, 18  Kan.  369;  Wildwood  Pavilion  Co. 
V.  Hamilton,  15  Pa.  Super.  Ct.  389  (see  vol- 
ume 5,  Decennial  Digest,  p.  1460,  i  6^2  [2]) ; 
Pay  son  v..  Withers,  Fed.  Cas.  No.  10864,  5 
Biss.  269;  Union  Trust  Co.  ▼.  Sickles,  125 
App.  Div.  105,  109  N.  Y.  Supp.  262;  Clark  v. 
ICansas  P.  Co.,  144  Mo.  App.  182,  129  S.  W. 
466;  In  re  Alabama  &  C.  R.  Co.,  1  Fed.  Cas. 
271 ;  Green  v.  Chicago,  Burlington  &  Quincy 
R.  Co.,  205  U.  S.  530,  27  Sup.  Ct  595.  51  L. 
Ed.  916;  Pec^le  v.  C.  I.  &  L.  R.  Co.,  223  111. 
581,  79  N.  E.  144,  7  Ann.  Cas.  1;  Brown  v. 
Guaranty  Savings  &  Loan  Ass'n,  46  Tex.  Civ. 
App.  295,  102  S.  W.  138;  Mandell  v.  Swan 
Land  Co.,  154  IlL  187,  40  N.  E.  462,  187  L.  R. 
A.  313,  45  Am.  St  Rep.  144;  Boardman  v. 
S.  S.  McClure  (C.  C.)  123  Fed.  614 ;  Bradbury 
V.  Waukegan  Mining  Co.,  113  111.  App.  600; 
Beard  v.  Union  Pub.  Co.,  71  Ala.  60;  Blodg- 
ett  V.  Lanyon  Zinc  Co.,  120  Fed.  893,  58  C.  C. 
A.  79;  Caesar  v.  Capell  (O.  C.)  83  Fed.  403- 
412;  Galena  Mhiing  Co.  v.  Frazier,  20  Pa. 
Super.  Ct.  394;  Hoevel  v.  Hoevel,  167  App. 
Div.  548,  153  N.  Y.  Supp.  35;  Morgan  v. 
White,  101  Ind.  413;  Smythe  v.  Ft  Worth 
Glass.  Co.,  105  Tex.  8, 142  S.  W.  1157;  Toledo 
Traction  Co.  ▼.  Smith  (D.  C.)  205  Fed.  654 ; 
Philip  Ryan  Lumber  Co.  v.  Ball  (Tex.  Civ. 
App.)  177  S.  W.  226;  First  National  Bank 
V.  Leeper,  121  Ma  App.  688»  97  S.  W.  636. 
We  concur  in  this  view  of  the  question,  and 
are  also  of  the  opinion  that  the  mere  fact 
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that  the  stock  was  to  be  paid  for  in  merchan- 
dise instead  of  money  did  not  change  the 
transaction,  so  ^s  to  constitute  a  jcarrying  on 
of  business  within  the  meaning  of  the  stat- 
ute. 

[2]  Another  contention  is  that  defendant's 
subscription  was  conditional,  and  that  by 
mistake  of  the  draftsman  the  contracts  r^. 
specting  the  subscription  did  not  express  the 
true  agreement  between  the  parties.  On  this 
question  the  defendant  testifi(Bd  that  he  was 
in  the  clothing  business,  and  that  he  agreed 
with  Mr.  Howe  to  take  $10,000  worth  of 
stock,  payable  in  merchandise,  only  in  the 
event  that  the  company  secured  orders  for  the 
clothing.  While  Mr.  Howe  does  not  testier 
that  such  was  the  actual  agreement,  he  does 
say  that  it  was  never  intended  to  call  on  de- 
fendant for  the  clothing  until  the  clothing 
was  sold.  These  two  witnesses  also  say  that 
when  the  meeting  was  held  at  which  the  sub- 
scriptions were  taken,  the  conditional  charac- 
ter of  the  subscription  was  explained  to  those 
present.  There  was  further  testimony  to  the 
effect  that  the  company  had  no  place  to  store 
the  clothing.  On  the  contrary,  Messrs.  Moody, 
Tx>uckes,  and  Woolfolk,  who  were  present  at 
the  meeting  when  the  subscription  was  tak- 
en, testified  that  no  mention  was  made  of  the 
fact  that  defendant's  subscription  was  condi- 
tional on  the  company's  getting  the  necessary 
orders  for  the  clothing.  They  further  say 
that  when  defendant  was  called  on  to  pay 
his  subscription  he  never  once  claimed  that 
the  subscription  was  conditional.  In  addi- 
tion to  this,  both  the  contract  of  subscrip- 
tion and  the  subsequent  bill  of  sale,  executed 
upon  the  delivery  of  the  stock,  show  that  the 
contract  of  subscription  was  absolute  and  not 
conditi(Hial.  We  have  frequently  held  that  a 
written  contract  will  not  be  reformed  on  the 
ground  of  mistake,  unless  the  mistake  be  es- 
tablished by  full,  clear,  and  decisive  evidence. 
Lamastus  v.  Morgan's  Committee,  178  Ky. 
805,  200  S.  W.  32;  Coleman  v.  Illinois  Life 
Insurance  Co.,  82  S.  W.  616,  26  Ky.  I*aw  Rep. 
900;  Ison  v.  Sanders,  163  Ky.  605,  174  S.  W. 
505.  Viewing  the  case  in  the  light  of  this 
rule,  we  conclude  that  the  evidence  did  not 
come  up  to  the  required  standard. 

[8]  The  point  is  also  made  that  plaintiff 
had  ceased  to  do  business,  and  as  the  purpose 
of  the  action  was  to  recover  the  stock  sub- 
scription for  the  benefit  of  creditors,  the  pres- 
ident, in  the  absence  of  action  by  the  board 
of  directors,  was  without  authority  to  direct 
that  the  suit  be  brought.  Not  only  is  the 
right  of  a  corporation  to  sue  a  necessary  in- 
cident to  its  creation,  but  its  right  to  recover 
on  stock  subscriptions  Is  supported  not  only 
by  statute  but  by  the  principles  of  the  com- 
mon law.  Hence  when  such  a  suit  is  brought 
by  direction  of  the  president  with  the  ac- 
quiescence of  the  directors,  the  mere  fact 
that  the  suit  was  not  authorized  by  a  formal 


resolution  of  the  board  of  directors  will  af- 
ford no  ground  for  abatement. 

[4]  It  is  further  urged  that  -  defendant  Is 
not  liable  on  his  stock  subscription  for  the 
following  reasons:  Plaintiff  had  an  author- 
ized capital  stock  of  $5,000,000.  When  it 
came  to  Kentucky  for  the  purpose  of  doing 
business,  only  a  small  portion  of  this  stock 
had  been  subscribed.  Under  our  Constitu- 
tion a  foreign  corporation  cannot  transact 
business  within  the  state  on  more  favorable 
conditions  than  a  domestic  corporation,  and 
section  543,  Kentucky  Statutes,  requires  that 
at  least  50  per  cent,  of  the  capital  stock  of 
each  domestic  corporation  shall  be  in  good 
faith  subscribed  before  it  shall  be  authorized 
"to  transact  any  business  with  persons  other 
than  its  stockholders."  We  find  no  merit  in 
this  contention.  The  statute  merely  with- 
holds authority  to  transact  any  business  with 
persons  other  than  the  stockholders  of  a  cor- 
poration before  50  per  cent,  of  the  capital 
stock  is  subscribed  in  good  faith.  Here  the 
transaction  was  with  a  stockholder,  and  the 
statute  does  not  apply. 

[6]  It  appears  that  a  man  by  the  name  of 
Eiler  traded  his  grocery  store  for  a  certaUi 
amount  of  stock.  Plaintiff  not  having  the 
neces.sary  funds  to  conduct  the  grocery  store, 
the  contract  of  subscription  was  canceled. 
It  is  insisted  for.  the  defendant  that  he  was 
ignorant  of  the  cancellation  of  Eiler's  stock, 
and  that  plaintiff's  action  in  releasing  Eiler 
was  unauthorized  and  had  the  effect  of  re- 
leasing defendant  from  his  stock  su'bscrip- 
tion.  This  position  is  not  tenable,  for  it  is  the 
rule  that  it  is  no  defense  to  an  action  to  recov- 
er a  stock  subscription  that  another  sharehold- 
er was  released  from  liability  on  his  stock 
subscription  without  the  consent  of  the  de- 
fendant, for  the  release  being  void,  the  re- 
leased shareholder  remains  bound  to  make 
good  his  subscription.  Dorman  v.  Jackson- 
ville, etc.,  Plank  Road  Co.,  7  Fla.  265;  Chou- 
teau Ins.  Co.  V.  Floyd,  74  Mo.  286 ;  Upton  v. 
Tribilcock,  91  U.  S.  45,  23  L.  Ed.  203. 

[8]  Lastly,  it  is  insisted  that  the  chancel- 
lor erred  in  refusing  to  permit  the  defendant 
to  file  an  amended  answer,  pleading  in  sub- 
stance that  plaintiff's  charter  had  been  re- 
voked by  the  state  of  Delaware,  and  asking 
an  abatement  of  the  action  on  that  ground. 
The  common-law  rule  that  the  debts  and 
liabilities  of  a  corporation  are  extinguished 
by  its  dissolution  has  been  changed  by  stat- 
ute which  applies  to  domestic,  and  also  to 
foreign,  corporations  having  their  principal 
place  of  business  in  this  state,  and  continues 
their  legal  existence  for  the  purpose  of  wind- 
ing up  their  affairs.  Hence  plaintiff's  dis- 
solution was  not  ground  for  abating  the  ac- 
tion, and  the  amended  answer  was  properly 
rejected.  Section  561,  Kentucky  Statutes; 
Castle's  Adm'r  v.  Acrogen  Coal  Co,,  145  Ky. 
591, 140  S.  W.  1034. 

Judgment  afl!irmed. 
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CROI  V.  SLADB  &  BASSBTT.     (No.  1543.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
June  4,  1919.) 


Bboksbs  ^=»61(1>--Oompen8ation— Defects 
IN  Pbincipal'b  Title. 
Where'  brokers  procured  a  purchaser  ready, 
able,  and  willing  to  buy,  but  who  refused  be- 
cause of  defects  in  the  vendor's  title,  heVd  that, 
though  the  original  contract  was  only  an  option 
contract,  the  brokers  cannot  be  denied  recovery 
of  commissions  on  the  ground  that  their  pur- 
chaser did  not  make  payment  as  required, 
where  failure  to  make  such  payment  was  waiv- 
ed by  the  vendor. 

Appeal  from  District  Ck)art,  Castro  Coun- 
ty; R.  C.  Joiner,  Judge. 

Action  by  Slade  &  Bassett  against  J.  Li 
Crum.  From  Judgment  for  plaintiffs,  defend- 
ant appeals.    Affirmed. 

Carl  Gilllland,  of  Hereford,^  for  appellant 
William  M.  KQlght  and  John  P.   Slaton, 
both  of  Hereford,  for  appellees. 

BOYCE,  J.  This  case  has  been  before  this 
court  on  appeal  twice  before.  Crum  v.  Slade 
&  Bassett,  154  S.  W.  351 ;  Slade  &  Bassett  v. 
Crum,  193  S.  W.  723.  The  record  on  this 
appeal  is  practically  the  same  as  on  the  for- 
mer appeal,  except  that  on  the  last  trial  the 
case  was  submitted  to  the  Jury  and  Judgment 
rendered  for  the  plaintiffs  on  their  verdict 
All  the  questions  that  are  presented  on  this 
appeal  were  decided  adversely  to  appellant 
on  the  last  appeal,  and  it  will  only  be  neces- 
sary to  make  a  brief  statement  of  the  case 
and  our  holding  on  the  assignments  present- 
ed ;  reference  being  made  to  the  former  opin- 
ion for  a  more  elaborate  statement  of  the 
facts  and  discussion  of  the  law  applicable 
thereto. 

The  appellees  brought  suit  against  ap- 
pellant to  recover  commissions  alleged  to 
have  been  earned  under  a  contract  of  enlist- 
ment for  sale  made  between  the  parties.  The 
plaintiffs,  in  their  petition,  alleged  that  they 
had  procured  a  purchaser  in  the  person  of 
J.  W.  Crudgington,  who  entered  into  a  con- 
tract of  purchase  with  the  defendant  By 
the  terms  of  this  contract  the  said  Crum 
agreed  to  furnish  abstracts  of  title  "showing 
perfect,  clear  title"  to  said  land  on  or  before 
the  10th  day  of  December,  1906,  and  while 
there  is  no  express  statement  as  to.  when  the 
contract  was  to  be  consummated,  vendor's 
lien  notes  were  to  bear  Interest  from  Decem- 
ber 10,  1906,  and  there  may  be  an  inference 
that  the  trade  was  to  be  closed  then.  It  was 
further  alleged  that  on  December  5th  the 
defendant  signed  the  following  supplemental 
contract  and  attached  it  to  the  original: 

"The  above  contract  in  all  its  terms  is  hereby 
extended  to  the  Ist  day  of  January,  1907,  in  con- 
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sideration  that  said  Crudgington  pays  me  the 
sum  of  $500  on  or  before  the  15th  day  of  l)e- 
cember,'1906,  and  pays  draft  to  be  drawn  by 
me  for  $1,000,  if  I  desire  to  draw  same  any 
time  after  the  15th  day  of  December,  1906,  as 
part  payment  on  land  which  I  may  purchase. 
In  defaidt  in  payment  of  either  of  said  amounts, 
said  Crudgington  is  to  forfeit  to  me  the  $2,000 
heretofore  paid,  and  all  rights  under  this  con- 
tract" 


It  was  alleged  and  proven  that  between 
this  date  and  December  15th  Crudgington 
learned,  from  an  examination  of  the  abstract 
of  title  furnished  him  by  appellant,  that 
there  was  a  defect  in  the  title  to  part  of  the 
lands,  and  proposed  to  pay  said  additional 
sum  of  money  on  condition  that  ''Crum  per- 
fect the  titles,  and,  falling  to  do  so,  refund 
the  money"  so  paid,  as  well  as  other  pay- 
ments made  on  the  execution  of  the  original 
contract  Crum  refused  to  agree  to  this,  in- 
sisting that  the  titles  were  good,  but  did  not 
declare  the  contract  at  an  end  on  account  of 
the  failure  to  pay  said  additional  sum,  and 
continued  for  some  months  thereafter  to  deal 
with  Crudgington  on  the  basis  that  the  con- 
tracts were  still  in  effect  and  looking  to  a 
consummation  thereof.  Crum  finally  re- 
fused to  correct  what  we  held  to  be  a  sub- 
stantial defect  in  the  title,  and  the  sale  was 
never  consummated.  The  Jury  fbund,  and 
there  is  no  objection  on  this  appeal  to  the 
finding,  that— 

'*0n  the  11th  day  of  September,  1906,  and 
at  all  times  subsequent  thereto,  up  to  the  date 
when  the  deal  between  J.  L.  Crum  and  the  said 
Crudgington  was  declared  off,  J.  W.  Crudging- 
ton was  able,  ready,  and  willing  to  buy  said  land 
of  said  Crum,  provided  the  said  Crum  would 
correct  the  defect  shown  by  the  abstracts  fur- 
nished the  said  Crudgington  by  the  said  Crum, 
on  the  terms  provided  for  by  the  contract  be-* 
tween  said  parties." 

The  proposition  urged  by  appellant  on  this 
appeal,  presented  under  assignments  to  the 
overruling  of  his  general  exception  to  the 
plaintiff's  petition  and  to  the  action  of  the 
court  in  refusing  to  peremptorily  instruct 
for  the  defendant.  Is  that  the  contract  be- 
tween Crudgington  and  Crum  was  an  option 
contract,  which  terminated  upon  the  failure 
to  pay  the  $500  on  or  before  December  15, 
1906,  as  stipulated  in  the  supplemental  con- 
tract On  both  appeals  we  construed  the 
said  contract  as  an  option ;  but  It  was  plead- 
ed by  the  appellee  in  his  supplemental  pe- 
tition that  the  forfeiture  of  the  contract  on 
account  of  the  failure  to  pay  said  sum  of 
money  was  waived  by  the  said  Crum,  and 
the  evidence  is  amply  sufficient  to  support  a 
finding  In  favor  of  appellee  on  such  issue. 
On  the  former  appeal  we  expressed  a  doubt 
as  to  •  whether  'Crum  would,  have  had  the 
right  to  declare  a  forfeiture  under  the  cir- 
cumstances,  on   account   of  ,tbe   failure  of 
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Gnjdgington  to  pay  the  $500;  but  since  the 
evidence  Is  conclusive  that  the  forfeiture 
on  this  account  was  waived,  this  fact  alone 
would  require  that  the  said  assignments  be 
overruled.  Slade  &  Bassett  v.  Crum,  193  S. 
W.  726,  §§  7  and  8.  Under  the  findings  of  the 
jury  the  failure  of  the  sale  was  due  to  the 
defect  in  the  title.  Appellees  had  produced 
a  purchaser  ready,  willing,  and  able  to  buy 
on  terms  satisfactory  to  the  plaintiff,  and 
were  entitled  to  their  commission. 

If  we  are  correct  In  this  conclusion,  any 
error  in  the  ruling  complained  of  by  the  sec- 
ond assignment  would  be  immaterial  and 
harmless,  though  we  Intimated  in  the  former 
ophiion  that  appellant's  position  therein  was 
not  well  taken.  See  section  5  of  said  former 
opinion. 

We  are  of  the  opinion  that  the  Judgment 
should  be  affirmed. 


FIRST  STATE  BANK  OF  ABILENE  v. 
SHAW  et  al.     (No.  6044.) 

(Ck>urt  of  Civil   Appeals  of  Texas.     May  13, 
1919.     Rehearmg  Denied  July  6,  1919.) 

1.  Vendob  and  Pitbohaseb  ^=»244— Rights 
OF  Innocent  Pitbchasebs— Vendob' s  Lien. 

In  an  action  on  a  vendor's  lien,  note,  evi- 
dence held  to  show  that  the  purchaser  of  part 
of  the  property,  who  had  paid  the  purchase 
price  upon  being  shown  a  release  of  the  lien,  was 
an  innocent  purchaser  not  affected  by  the  fact 
that  the  vendor's  lien  note  had  not  in  fact  been 
paid. 

2.  Vendob  and  Pttbghasbb  «=»274(1)— Ac- 
tion ON  Vbndob's  Lien  Note— Misappbo- 
PBiATioN  OF  Funds  bt  Defendant's  Agent 
— Neoliqence  of  Holdeb. 

Where  plaintiff,  holding  a  vendor's  Hen  note 
against  defendant,  sent  a  release  to  the  repre- 
sentative of  a  loan  company  to  take  up  the  note 
in  making  a  loan  on  the  land  to  the  amount  of 
the  difference  between  the  purchase  price  of  a 
part  thereof  sold  to  a  third  party  and  indebted- 
ness to  plaintiff,  and  the  representative  pro- 
cured checks  both  from  the  third  party  and 
from  defendant  but  misappropriated  them,  a 
judgment  for  defendant  could  not  be  sustained 
on  the  ground  that  plaintiff's  negligence  in  de- 
livering the  release  to  representative  was  the 
proximate  cause  of  the  injury  to  defendant, 
where  it  appeared  that  he  did  not  use  it  to  ob- 
tain defendant's  check,  which  was  given  solely 
because  the  third  party's  attorney  had  approved 
the  transaction  and  sent  his  client's  check  for 
the  purchase  price. 

3.  Bills  and  Notes  «=>452(1)— Matubity  of 
Note— Notice  of  Nonpayment, 

In  the  absence  of  an  agreement  to  do  so,  no 
duty  rests  upon  a  creditor  to  notify  his  debtor 
that  the  debt  has  not  been  pai^  although  past 
due,  60  that  the  fact  that  the  creditor  did  not 
notify  the  debtor  that  a  note  had  not  been 
paid  until  after  the  death  of  a  third  party  to 


whom  defendant  had  intrusted  funds  for  its  pay- 
ment, and  who  had  misappropriated  them,  did 
not  avail  as  a  defense  in  an  action  on  the  note. 

4.  Appeal  and  Ebbob  ^=9931(4)— Review— 
Pbesumptions  on  Appeal. 
In  an  action  on  a  vendor's  lien  note  where- 
in the  defense  of  payment  to  plaintiff's  agent 
who  had  misappropriated  it  was  interposed,  al- 
though the  case  was  submitted  on  special  issues 
and  neither  party  requested  the  submission  of 
the  question  of  agency,  it  will  not  be  presumed 
on  appeal  that  the  trial  court  found  in  favor  of 
defendants  on  such  issue  and  rendered  judg- 
ment on  the  theory  of  payment,  where  an  in- 
consistent finding  of  fact  was  made  showing  that 
judgment  was  rendered  on  the  thecwy  timt  the 
agent  was  not  the  agent  of  plaintiff  but  of  de- 
fendants, to  which  defendants  made  no  objection. 

Appeal  from  District  Ck)urt,  Tom  Green 
County ;   James  Cornell,  Judge. 

Action  by  the  First  State  Bank  of  Abilene 
against  C.  M.  Shaw  and  others.  Judgment 
for  defendants^  and  plaintiff  appeals.  Af- 
firmed in  part,  and  in  part  reversed  and  ren- 
dered. 

D.  M.  Oldham,  Jr.,  of  Abilene,  BlanKs, 
Collins  &  Jackson,  of  San  Angelo,  and  W.  D. 
Giraud,  for  appellant 

Wright  &  Harris,  of  San  Angelo,  and  G. 
N.  Harrison,  of  Brownwood,  for  appellees. 

KEY,  0.  J.  Appellees  acquiesce  in  the 
correctness  of  appellant's  statement  of  the 
nature  and  result  of  this  suit,  which  is  as 
follows: 

"This  is  a  suit  by  the  appellant  bank  upon  a 
plain  promissory  vendor's  lien  note,  dated  Febru- 
ary 1,  1912,  due  five  years  after  date  for  the 
sum  of  $2,900  less  a  credit  of  Sl.OOO,  with  8 
per  cent,  interest  per  annum  and  providing  for 
the  usual  10  per  cent  attorney's  fees,  executed 
by  the  appellees  C.  M.  Shaw  and  Laura  M. 
Shaw,  and  made  payable  to  Lrula  C.  Templeton 
or  order.  The  note  carries  a  vendor's  lien 
against  257  acres  of  land,  situated  in  Brown 
county,  Tex.,  and  was  given  as  part  purchase 
money  for  the  land  and  was  further  secured  by 
a  deed  of  trust  of  even  date  with  said  note  ex- 
ecuted by  appellees  C.  M.  and  Laura  M.  Shaw 
to  John  B.  Pope  as  trustee,  to  secure  Luis 
C.  Templeton  or  the  holder  of  said  note.  Ap- 
pellant brought  suit  to  collect  this  debt  and 
foreclose  its  lien  on  the  257  acres  of  land. 

'*The  appellees  C.  M.  and  Laura  M.  Shaw 
answered  by:  (a)  General  denial;  (b)  and  spe- 
cially pleaded  payment  of  the  note  on  or  about 
March  29,  1917,  to  B.  E.  Hurlbut  of  Brown- 
wood,  Tex.*,  the  duly  authorized  agent  of  ap- 
pellant bank;  (c)  that  appellant  bank  trusted 
said  Hurlbut  with  the  note  and  a  release  of  the 
same,  and  an  affidavit  in  writing,  reciting  and 
acknowledging  payment  of  the  note,  and  he  was 
thereby  placed  in  apparent  authority  to  receive 
payment  of  the  note  and  he  did  induce  defend- 
ants Shaw  to  pay  him  the  money  owing  there- 
upon, whereby  he  was  clothed  with  apparent 
authority  to  collect  the  money,  and  he  did  col- 
lect the  same,  and  by  reason  of  said  facts  ap- 
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pellant  bank  is  now  estopped  to  deny  payment 
of  the  same ;  (d)  that  the  note  was  sent  to  the 
Brownwood  National  Bank  for  collection,  to- 
gether with  a  release  of  the  same ;  that  no  no- 
tice was  ever  given  to  defendants  Shaw  that 
said  note  was  there  for  collection;  that  about 
March  29,  1917,  defendants  Shaw  delivered  to 
said  Hurlbut  a  certain  check  with  instructions 
to  pay  off  said  note  out  of  the  proceeds  of  same, 
and,  if  the  said  Hurlbut  misapplied  and  ap- 
propriated the  proceeds  of  said  checks  and  did 
oot  pay  off  said  note,  the  appellant  bank  did 
not  notify  the  Brownwood  Bank  or  the  defend- 
ants Shaw  that  said  note  had  not  been  paid 
until  about  two  months  thereafterwards,  and 
not  until  after  the  said  Hurlbut  had  destroyed 
his  own  life  because  he  had  become  involved  in 
the  misuse  of  funds,  after  which  appellant  bank 
for  the  first  time  notified  defendants  said  note 
had  not  been  paid  and  Hurlbut  had  no  authority 
to  collect  the  same,  and,  although  he  was  in- 
solvent, they  could  have  induced  Hurlbut  to 
have  repaid  the  money  in  order  to  prevent  a 
discovery  of  the  fraud  he  had  practiced;  and 
that,  by  reason  of  this  negligence  in  failing  to 
notify  defendants  Shaw  of  the  nonpayment  of 
the  note,  plaintiff  ought  not  to  recover  its  debt. 

''Defendant  A.  H.  Richardson  pleaded:  (a) 
General  denial;  (b)  adopted  the  answer  of  his 
codefendants  Shaw  in  all  things;  (c)  that  he 
purchased  a  part  of  said  lands,  to  wit,  63  acres 
of  it,  from  the  defendants  Shaw,  and  relying 
upon  said  release  and  affidavit,  and  believing 
said  note  had  been  paid,  he  did  pay  the  sum 
of  $3,477.10  to  defendants  Shaw  for  said  land,' 
therefore  he  is  an  innocent  purchaser  for  value 
without  notice  and  entitled  to  hold  the  same  free 
from  plaintiff's  debt  and  liens. 

"Appellant  bank,  by  supplemental  petition, 
pleaded:  (a)  Special  exceptions  to  defendants' 
answers;  (b)  general  denial  of  them;  (c)  spe- 
cial denial  of  payment  of  the  note  or  that  B. 
E.  Hi^rlbut  was  Its  agent,  implied  or  expressed, 
to  receive  payment  of  same ;  (d)  that  said  Hurl- 
but was  the  agent  and  representative  of  the 
defendants  Shaw  to  pay  off  said  note  for  them, 
and  they  trusted  him  with  their  money  for 
this  purpose;  (e)  that,  if  defendants  Shaw  did 
pay  to  Hurlbut  their  money  as  alleged  by  them, 
they  did  so  at  their  own  risk  in  not  learning  and 
knowing  he  had  no  authority  to  collect  the  note 
lor  plaintiff  bank,  and  that  he  did  not  have  pos- 
session of  same  for  any  purpose;  that  all  the 
defendants  knew  the  note  was  in  the  Brown- 
wood Bank  for  collection  and  had  been  sent  there 
by  the  Abilene  Bank  for  collection  and  said 
Hurlbut  as  the  agent  of  Shaws,  along  with  C. 
R.  Miller,  had  called  at  the  Brownwood  Bank 
and  examined  said  note  and  release  and  made 
certain  objections  to  the  release  and  caused  it 
to  be  returned  to  the  appellant  bank  at  Abilene 
to  have  the  coraection  made;  that  the  defend- 
ants Shaw  requested  Hurlbut  to  procure  this 
release  for  them  and  to  write  to  appellant  bank 
for  them  in  fixing  up  hi's  land  title,  so  he  could 
get  a  loan  on  the  same  from  some  loan  com- 
pany; that,  after  the  release  was  returned  to 
Hurlbut,  defendants  Shaw,  having  actual  knowl- 
edge and  knowing  the  note  was  in  the  Brown- 
wood National  Bank  for  collection,  paid  their 
money  to  Hurlbut  about  March  29th  as  their 
agent  and  instructed  him  to  go  to  the  bank  and 
pay  off  said  note;  and  that,  if  he  did  not  do 
so,  it  was  their  money  he  misapplied  and  appro- 


priated, and  appellant  bank  knew  nothing  of 
the  transaction  until  May  21,  1917,  at  which 
day  and  time  they  immediately  notified  Shaw  the 
note  had  not  been  paid. 

**The  defendants  each  replied  by  a  general  de- 
nial. 

*'The  case  was  tried  before  a  jury,  and  they 
found  that  plaintiff  was  guilty  of  negligence  in 
not  notifying  defendants  Shaw  prior  to  May 
16,  1917,  that  the  note  in  suit  had  not  been 
paid.  And  on  thjs  finding  judgment  was  ren- 
dered for  the  defendants  against  plaintiff. 

*'The  court's  main  charge  was  duly  excepted  to 
in  writing  before  the  argument  was  begun  and 
before  the  same  was  submitted  to  the  jury  and 
the  court's  attentibn  called  to  the  errors  there- 
in. Special  charges  covering  the  errors  were 
presented  to  the  trial  judge  at  the  proper  time 
and  submitted  to  opposing  counsel  for  examina- 
tion, and  by  the  court  refused  and  exceptions 
taken  to  the  action  of  the  court  at  the  time  of 
the  errors  herein  complained  of.  A  motion  for 
new  trial  was  made  within  the  time  required  by 
law,  assigning  error  upon  the  grounds  herein 
complained  of.  The  court  overruled  said  mo- 
tion, and  notice  of  appeal  was  thereupon  given 
in  the  time  and  manner  required  by  law.  An 
appeal  bond  in  terms  of  the  law  was  fiOied  with- 
in the  time  required." 

The  following  substantially  correct  state- 
ment is  copied  from  appellees'  brief: 

"At  the  inception  of  this  matter,  appellees 
Sh&w  and  wife  owed  an  indebtedness  of  which 
the  note  in  suit  was  a  part,  aggregating  $6,000 
in  principal,  all  tsecured  by  lien  upon  the  lands 
in  suit  On  November  25,  1916,  appellant  was 
advised  by  Hurlbut  that  appellees  had  con- 
tracted to  sell  a  part  of  their  land,  and  asked 
to  send  abstracts  supposed  to  be  in  its  posses- 
sion. On  January  29,  1917,  Hurlbut  advised 
appellant  that  he  was  arranging  to  take  up  the 
indebtedness  on  appellees'  land  and  passing  ab- 
stract to  attorneys  for  examination.  On  Febru- 
ary 10,  1917,  Hurlbut  sent  appellant  a  release 
of  its  lien  to  be  executed  by  it,  advising  that 
other  papers  were  necessary  and  the  matter 
might  be  delayed  several  days,  and  stating  'there 
is  also  a  sale  of  a  part  of  the  security  mixed 
up  in  this  and  I  will  have  to  have  all  papers 
here  to  close  it  up.'  Hurlbut  suggested  that 
the  papers  be  sent  to  the  Brownwood  National 
Bank.  On  February  13th,  appellant  wrote 
Hurlbut  that  the  papers  were  being  forwarded 
to  the  Brownwood  National  Bank  'with  instruc- 
tions to  deliver  note  and  release  to  you  upon 
payment  of -note,'  etc..  The  release  sent  by  ap- 
pellant to  the  Brownwood  National  Bank  was 
found  insufficient  by  0.  R.  Miller,  the  attorney 
examining  the  title,  and  the  bank  was  instructed 
to  return;  Hurlbut  writing  letter  of  explana- 
tion, stating  in  said  letter,  'Also  send  deed  of 
trust  back  with  other  papers  so  that  we  will 
have  the  matter  complete.' 

"Appellees  made  a  deed  to  Richardson,  the 
date  being  blank,  but  it  was  acknowledged  the 
15th  of  February,  before  Hurlbut,  and  filed  for 
record  the  same  day;  but  why  or  by  whom 
does  not  appear.  The  consideration  was  $3,- 
477.10  cash. 

"On  February  28th,  appellant  wrote  Hurlbut 
that  the  note  in  suit  had  been  forwarded  to 
the  Brownwood  National  Bank  for  collection, 
and  asking  what  disposition  had  been  made  of 
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same.  To  this  Hurlbut  replied:  *The  party  hold- 
ing the  other  papers  has  been  quite  sick,  which 
has  caused  delay.  We  are  expecting  the  papers 
from  him  to  be  here  right  away  now.*  This  rep 
ply  is  not  dated. 

"On  March  27th,  appellant  mailed  the  cor- 
rected release  direct  to  Hurlbut,  pursuant  to  a 
telegram,  mentioned  in  the  letter  inclosing  the 
release,  stating,  ^Trusting  that  this  instrument 
will  serve  your  needs  and  that  the  proceeds  of 
this  for  principal  and  interest  will  be  forthcom- 
ing, we  are  very  truly  yours.*  On  March  28th, 
Hurlbut'  acknowledged  receipt  of  the  release, 
asking  for  other  data  if  it  existed,  and  inclos- 
ing affidavit  in  lien  of  it  if  it  did  not  exist. 
This  affidavit  was  made  by  appellant's  president, 
March  29th,  and  returned  on  April  2d. 

''From  this  correspondenoe  the  appellant  knew 
that  from  the  proceeds  of  the  sale  to  Richard- 
son, together  with  the  loan  Hurlbut  was  grant- 
ing appellees,  appellant's  money  was  to  be  paid. 
Hurlbut  was  representing  the  Bankers'  Lioan 
&  Security  Company,  which  was  making  the 
loan  to  appellees  of  the  difference  between  th^ 
purchase  money  of  the  sale  to  Richardson  and 
the  amount  due  upon  their  land,  viz.,  ifS2,600. 

"J.  R.  Cross,  as  guardian,  was  making  loan  to 
Richardson  of  a  part  of  purchase  money  for  the 
land  conveyed  by  appellees  to  him,  to  be  secured 
upon  said  land.  C.  R.  Miller,  a  practicing  law- 
yer in  Brownwood,  represented  Richardson, 
Shaw,  and  Cross  at  various  times  in  the  matter 
of  getting  liens  discharged,  etc.,  but  did  not  rep- 
resent Shaw  at  the  time  he  examined  the  release 
in  the  Brownwood  National  Bank  and  had  it 
returned  to  appellant.  He  testified:  *Mr.  Shaw 
did  not  employ  me  personally  to  represent  him 
in  February  or  March,  1917,  when  I  first  saw 
this  release,  in  fixing  up  his  land  title.  I  think 
Mr.  Richardson  is  the  man  that  told  me  that 
Mr.  Shaw  said  go  ahead  and  perfect  what  was 
necessary.  Mr.  Shaw  paid  me  $10  for  draw- 
ing deeds  and  releases,  and  I  don't  remember — 
some  odd  matters  in  connection  with  getting  the 
title  to  the  60-odd  acres  of  land  satisfactory. 
*  *  *  I  did  not  consider  that  I  was  repre- 
senting 0.  M.  Shaw  and  Laura  Shaw  at  the  time 
I  instructed  the  Brownwood  National  Bank 
to  return  the  release.'  At  that  time  he  was  rep- 
resenting Richardson  in  connection  with  the 
60-odd  acres  he  was  buying.  After  that  he  rep- 
resented Richardson  and  Shaw. 

"Shaw  testified:  *Mr.  Richardson  told  me  if 
I  would  have  an  abstract  of  title  fixed  to  sat- 
isfy Mr.  C.  R.  Miller  that  he  would  take  the 
land.*  *At  the  time  I  delivered  these  checks  to 
Mr.  Hurlbut,  I  was  expecting  Mr.  40.  R.  Miller 
to  see  that  my  releases  were  properly  obtained. 
By  his  being  so  particular  in  objecting  to  the 
title  to  the  land  that  I  was  selling  Mr.  Richard- 
son, I  thought  Mr.  Miller  would  see  that  every- 
thing was  all  right.'  He  did  not  tell  Hurlbut 
to  clear  up  the  title  so  that  the  loan  company 
would  make  the  loan  and  Richardson  take  the 
title.  He  simply  got  abstracts  from  Hurlbut. 
Mr.  Miller  cleared  up  his  title.  He  says:  *Mr. 
C.  R.  Miller  was  perfecting  the  title.*  Shaw 
testified:  'If  there  was  any  correspondence  with 
reference  to  abstract  with  the  Abilene  Bank, 
I  suppose  Mr.  Hurlbut  was  doing  it  for  the  loan 
company— he  was  trying  to  clear  up  the  deed, 
that  is  the  title,  so  he  could  get  a  loan  on  the 
balance  of  my  place  so  I  could  get  that  $2,600.' 
The  release  Intrusted  by  appellant  to  Hurlbut 


bears  date  February  13,  1917,  and  is  acknowl- 
edged the  same  date,  and  is  filed  for  record 
March  29,  1917;  and  acknowledges  'the  full 
and  final  payment'  of  the  note  in  suit,  'the  re- 
ceipt of  which  is  hereby  acknowledged.'  It  was 
delivered  to  Mr.  Miller  by  Hurlbut  March  29, 
1917. 

"Miller  further  testified:  *I  can't  recaU  Mr. 
B.  E.  Hurlbut's  exact  statement  to  me  at  the 
time  he  delivered  this  release  to  me,  but  the 
substance  was  that  the  release  had  come  back 
and  he  had  examined  it  and  paid  the  note.  Mr. 
B.  E.  Hurlbut  did  not  make  any  statement  to 
me  that  the  release  was  just  submitted  to  me  for 
inspection.'  Of  course,  he  would  not,  for  the 
same  reason,  have  delivered  the  guardian*s  check 
made  payable  to  the  Shaws,  or  bearer,  but  rep- 
resenting the  loan  to  Richardson.  When  Hurl- 
but delivered  the  release  to  Miller,  he  told  him 
the  note  was  paid,  and  Miller  filed  the  release 
for  record  at  once. 

"Miller  testified:  'I  would  not  have  permitted 
Mr.  Richardson  to  have  paid  the  money  on  the 
purchase  of  that  land  without  first  having  that 
release  in  my  possession'— referring  to  the  re- 
lease of  the  note  in  suit  At  the  time  Hurlbut 
delivered  the 'release,  he  told  Miller  that,  on 
account  of  the  discrepancy  in  the  record  owner 
and  the  party  releasing,  the  loan  company  from 
whom  he  was  procuring  loan  for  appellees  had 
demanded  the  original  note,  and  it  was  neces- 
sary for  him  to  forward  the  original  note  to 
Ft.  Worth  to  be  held,  but  that  he  would  make 
Miller  a  copy,  which  was  made,  to  keep  with 
the  papers.  As  to  the  affidavit,  Miller  testifies: 
'Hurlbut  stated  at  first  that  he  would  procure 
such  affidavit,  and  if  I  am  not  mistaken  he 
talked  to  Mr.  Oscar  Parker  over  the  telephone, 
and  he  said  he  would  make  such  affidavit.'  The 
affidavit  bears  date  March  29,  1917,  and  is 
sworn  to  and  acknowledged  for  record  the  same 
date,  and  filed  for  record  April  2d.  The  affida- 
vit describes  the  note,  and  states  that  'the  First 
State  Bank  of  Abilene,  Texas,  was  the  legal 
holder  of  said  note  at  the  time  of  its  payment 
and  was  authorized  to  release  same,  and  did 
release  same,'  etc.  Hurlbut  further  told  Miller 
that  he  knew  the  facts  in  regard  to  the  owner- 
ship of  the  note  to  be  released*  and  he  had  talk- 
ed with  Mr.  Parker,  or  some  oae  connected  with 
the  bank,  over  the  telephone,  and  they  would 
£urnish  affidavit  with  reference  to  the  liquidation 
of  the  old  bank  and  transferring  assets,  includ- 
ing this  note. 

"MUler  testified:  'On  the  29th  day  of  March, 
the  release  was  delivered  to  me  by  Mr.  Hurlbut 
at  my  office  in  Brownwood,  Tex.'  Miller  had 
the  release  in  his  possession  before  he  wrote  the 
check  payable  to  Shaw  and  wife,  or  bearer,  but 
covering  the  guardian's  loan  to  Richardson,  and 
delivered  to  Hurlbut  with  instructions  to  de- 
liver to  them.  Miller  testifiecU  'I  did  not  wait 
to  get  the  affidavit  from  Abilene.  Mr.  Hurl- 
but and  I  handled  that  part  of  it  by  ourselves. 
I  notified  Mr.  Richardson  to  pay  his  part  The 
guardian  was  advancing  $kL,725,  and  Richardson 
was  paying  the  balance  of  the  consideration  for 
his  purchase  from  Shaw.'  'I  turned  over  to  Mr. 
Hurlbut  that  morning  Mr.  Cross'  check  payable 
to  Laura  M.  and  0.  M.  Shaw,  to  take  to  C.  M. 
Shaw  and  wife.  He  said  he  was  going  out  to 
Shaw's  house,  and  I  told  him  to  take  the  check 
to  the  Shaws.*  The  check  was  payable  to  bear* 
er.    Miller  did  not  believe  the  note  to  be  in  the 
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Brownwood  National  Bank  when  he  turned  the 
check  oVer  to  Shaw.  Hurlbut  told  him  when  he 
got  the  check  that  he  would  take  it  to  Shaw. 
He  did  not  call  on  Hurlbut  for  the  note  because 
Hurlbut  told  him  the  note  would  have  to  be 
forwarded  to  the  loan  company  at  Ft.  Worth, 
because  of  a  discrepancy  in  the  record  owner 
and  the  parties  who  were  releasing.  Hurlbut 
said  the  note  would  be  forwarded  to  the  loan 
company  to  be  held  as  evidence  of  its  payment, 
by  the  loan  company.  Miller  testified:  'I  be- 
lieved in  good  faith,  when  that  release  was 
turned  over  to  me  by  Mr.  B.  E.  Hurlbut  and 
I  gave  him  the  check,  that  he  was  the  agent  of 
the  First  State  Bank  of  Abilene  and  had  au- 
thority to  collect  the  money.'  He  was  requir- 
ing appellant's  debt  and  lien  released  so  the 
deed  in  trust  securing  the  guardian's  loan  would 
be  a  first  lien. 

"At  another  place  Miller  testified:  'Mr.  Shaw 
has  no  representative  at  the  Brownwood  Na- 
tional Bank  at  the  time  Mr.  Hurlbut  and  I 
were  there  and  examined  these  matters.' 

'*The  jury  found  that  Miller  delivered  to  Hurl- 
but the  $1,725  check,  payable  to  Shaw  -and  wife, 
or  bearer,  but  representing  the  loan  to  Richard- 
son, requesting  him  to  deliver  it  to  the  Shaws; 
that  Hurlbut  delivered  said  check  to  the  Shaws ; 
that  Hurlbut  represented  to  Miller  that  he  had 
paid  the  note  in  suit;  that  Miller  was  at  this 
time  acting  as  the  agent  of  Richardson;  that 
Miller  believed,  relied,  and  acted  upon  the  rep- 
resentation that  the  note  had  been  paid  before 
delivering  said  check  to  Hurlbut ;  that  'he  would 
not  have  delivered  said  check  to  Hurlbut  had 
such  representation  not  been  made;  that  plain- 
tiff was  negligent  in  sending  Hurlbut  the  release, 
shown  in  the  record ;  that  Miller  would  not  have 
delivered  to  Hurlbut  said  chock  had  Hurlbut 
not  been  in  possession  of  the  release;  that 
Miller  was  not  negligent  in  delivering  said  check 
without  demanding  possession  and  production  of 
the  original  note;  that  Miller  was  not- negligent 
in  delivering  to  Hurlbut  the  checks,  under  all 
the  facts  and  circumstances  found  by  the  jury; 
that  G.  M.  Shaw  indorsed  and  turned  over  to 
Hurlbut  the  aforesaid  check  and  the  one  from 
Richardson,  the  two  checks  aggregating  a  great- 
er sum  than  the  principal  and  interest  due  on 
the  note  in  suit,  with  instructions  to  Hurlbut  to 
pay  out  of  the  proceeds  the  note  in  suit. 

"Hurlbut  got  from  Richardson— whom  Miller 
called  and  told  to  pay— his  check  payable  to 
the  Shaws,  else  he  could  not  have  exhibited  both 
checks  to  the  Shaws,  both  chedks  mentioned  in 
the  eleventh  finding,  and  procured  their  indorse- 
ments, which  was  not  technically  necessary,  as 
both  were  payable  to  bearer. 

**The  jury  found  that  appellant  bank  was  neg- 
ligent in  not  notifying  defendant  Shaw,  prior 
to  May  16th,  that  the  note  in  suit  had  not  been 
paid;  that  Shaw  was  not  guilty  of  negligence 
in  failing  to  learn  that  Hurlbut  had  not  in 
fact  paid  the  note  in  suit ;  that,  had  Shaw  been 
notified  by  appellant  that  the  note  in  suit  had 
not  been  paid,  he  would  have  made  effort  to  have 
induced  or  required  or  procured  Hurlbut  to 
make  good  the  money  realized  as  the  proceeds  of 
the  checks,  or  some  portion  thereof;  that  as  a 
result  of  said  efforts  he  would  have  induced, 
required  or  procured  Hurlbut  to  replace  and 
make  good  $2,062  of  said  proceeds,  the  amount 
owing  upon  the  note  in  suit  at  the  time.     \ 

"It  is  manifest  from  the  findings  and  the  un- 


disputed evidence  in  the  record  that  Miller 
would  not  have  delivered  to  Hurlbut  the  $1,725 
check  drawn  payable  to  Shaw  and  wife,  or 
bearer,  but  representing  the  loan  to  Richardson,  ^ 
had  he  not  believed  that  the  note  in  suit  had 
been  taken  up  or  paid  by  Hurlbut. 

"The  court  finds  that  Shaw  intrusted  Hurl- 
but with  the' checks  above  mentioned  afte^r  hav- 
ing indorsed  them,  expecting  and  instructing 
Hurlbut  to  pay  the  note  in  suit  out  of  the  pro-  - 
ceeds  thereof,  and  thereby  made  Hurlbut  agent 
for  defendants,  or  appellees,  for  that  purpose; 
that  no  relation  of  principal  and  agent  existed 
between  Shaws,  or  either  of  them,  and  Hurl- 
but, prior  to  the  delivery  of  said  ciecks,  there 
being  no  testimony  as  to  the  existence  of  such 
relation  theretofore ;  that  Hurlbut  made  no  false 
representations  at  the  time  thQ  checks  were  de- 
livered to  him  by  Shaw;  that  Hurlbut  cashed 
the  checks  and  misappropriated  the  proceeds 
thereof;  that  but  for  this  conversion  and  mis- 
appropriation appellees  would  have  suffered  no 
injury  as  the  result  of  plaintiff's  negligence, 
found  by  the  jury. 

"Shaw  testified:  'At  the  time  I  delivered  these 
checks  to  Mr.  Hurlbut,  I  was  expecting  Mr. 
Miller  to  see  that  my  releases  were  properly  ob- 
tained. By  his  being  so  particular  in  objecting 
to  the  title  to  the  land  I  was  selling  to  Mr. 
Richardson,  I  thought  that  Mr.  Miller  would  see 
that  everything  was  all  right.'  .He  testified: 
*If  I  had  known  or  been  advised  by  the  First 
State  Bank  of  Abilene,  at  any  time  after  March 
29*  1917,  that  its  note  had  not  been  paid,  I 
would  have  undertaken  to  have  collected  the 
amount  from  Mr.  Hurlbut  before  his  death.' 

"It  was  shown  that  after  March  29,  1917, 
B.  E.  Hurlbut  had  drawn  checks  on  the  Brown- 
wood National  Bank  and  the  Citizens'  Nation- 
al Bank,  both  of  Brownwood,  which  were  paid, 
and  by  which  he  drew  out  of  said  banks  the  ag- 
gregate sum  of  $15,000.  Miller  testified  in  re- 
gard to  Hurlbut:  'He  had  lots  of  friends  in 
Brownwood.  He  was  a  very  popular  man.  He 
had  friends  who  always  stayed  with  him  through 
a  long  course  of  business  dealings,  and  who 
were  very  intimately  and  closely  associated  with 
him.' 

"Hurlbut  committed  suicide  on  May  17,  1917. 
He  had  been  doing  a  large  loan  business.  Hurl- 
but had  been  a  banker,  merchant,  and  active 
business  man  in  Brownwood  for  many  years, 
and  possessed  in  Brownwood  a  thoroughly  good 
reiMitation  for  honesty  and  integrity.  Shaw  had 
known  Hurlbut  for  a  long  time,  and  believed 
him  to  be  an  honest  man.  Hurlbut  was  in- 
solvent at  the  time  of  his  death. 

"On  March  20th,  Hurlbut  wrote  appellant, 
saying,  'We  are  ready  to  dose  up  the  Shaw 
matter  to-day,'  but  pointing  out  defects  in  the 
original  release  sent  to  the  bank;  closing  with 
these  words:  'Pltose  to  give  this  immediate 
attention,  as  we  are  now  ready  to  close  the  mat- 
ter.' He  wrote  appellant  again  on  the  same 
day,  stating,  'We  are  having  the  release  returned 
for  the  following  corrections,'  indicating  correc- 
tions desired;  closing  thus:  The  parties  are 
now  ready  to  close  the  loan.'  Appellant  did  not 
answer  until  March  27th,  and  on  the  2Gth  Hurl- 
but telegraphed  it.  In  its  answer  of  the  27th 
it  says,  *We  are  in  receipt  of  your  telegram  of 
yesterday,  and  in  connection  with  this  release 
beg  to  advise,'  stating  how  the  releasing  bank 
came  to  be  the  owner  of  the  note,  and  that 
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there  was  no  record  of  the  fact  showing  its  own- 
ership. The  corrected  release  was  inclosed  in 
this  letter,  which  added,  'I  have  talked  to  our 
4ittorney,  and  he  advises  that  this  is  the  only 
instrument  that  we  can  execute  relative  to  this 
matter,'  closing  with  the  quotation  contained 
in  the  preceding  portion  of  this  statement. 

"Vaughn  Ray,  in  charge  of  the  collection  de- 
partment of  the  Brownwood  National  Bank,  tes- 
tified that  the  note  in  suit  came  in  a  letter  to 
the  Brownwood  National  Bank  from  appellant 
on  the  14th  of  February,  1917;  the  same  was 
presented  to  B.  E.  Hurlbut,  under  instructions 
of  the  First  State  Bank  of  Abilene,  Tex.  He 
gave  no  notice  to  either  of  the  defendants.  He 
testified  to  the  returning  of  the  release  to  ap- 
pellant bank,  and  that  it  never  came  into  the 
possession  of  the  Brownwood  National  Bank 
afterwards.  As  an  employ^  of  the  bank,  he 
would  have  notified  the  debtCMr  of  collection  un- 
less he  had  other  instructions  from  the  sending 
bank. 

.  "Witness  Parker,  president  of  appellant,  ad- 
mitted that  he  swore  to  the  affidavit  in  the  rec- 
ord and  sent  it  to  Mr.  Hurlbut  'I  made  the 
affidavit  for  the  purpose  of  having  other  people 
act  on  it  in  completion  of  titles.'  He  admitted 
sending  the  release  to  Hurlbut  after  it  was  re- 
turned to  him  by  the  Brownwood  National  Bank 
for  correction.  He  had  no  communication  with 
the  Brownwood  National  Bank  after  the  13th 
day  of  February.  He  did  not  know  Hurlbut, 
did  not  know  his  reputation,  never  met  him,  nor 
had  any  business  with  him  except  in  this  mat- 
ter. He  said:  'I  trusted  Mr.  Hurlbut  with  the 
affidavit,  saying  the  debt  had  been  paid,  and 
with  the  release.  I  never  had  met  him,  and 
didn't  return  the  papers  to  my  agent,  the  Brown- 
wood National  Bank,  and  didn't  ask  them  about 
the  collection  until  in  May.'  He  did  not  com- 
municate with  the  Brownwood  National  Bank 
until  he  got  the  notice  of  Hurlbut's  death,  on 
May  21st.  He  never  wrote  appellees  in  regard 
to  the  note,  nor  asked  why  it  was  not  paid. 
He  admits  Hurlbut's  letters  advised  that  Shaw 
had  8<^d  a  pai:t  of  the  land,  or  contracted  to 
sell  it,  and  testified:  *I  can't  say  whether  it  is 
true  that  I  was  sending  the  release  to  Hurlbut 
in  view  of  the  sale.  I  thought  it  was  a  sale  or 
an  additional  loan  to  take  it  up.'  'I  wrote  Mr. 
Hurlbut  instead  of  the  Brownwood  National 
Bank,  because  Mr.  Hurlbut  was  closing  the 
loan,  and,  if  he  couldn't  collect  the  note,  I  want- 
ed it  sent  back.'  *My  correspondence  was  with 
Mr.  Hurlbut.  I  knew  the  Brownwood  Nation- 
al Bank  had  the  note.  I  didn't  ask  them  a  word 
about  it  during  all  the  time.  I  intentionally 
sent  those  two  papers  (meaning  affidavit  and 
release)  to  Mr.  Hurlbut.'  He  placed  the  note 
with  the  Brownwood  National  Bank  at  the  re- 
quest of  Hurlbut  Appellees  wrote  him  nothing 
about  the  note  or  about  the  payment.  He  nei- 
ther had  talk  nor  correspondence  with  them." 

The  trial  court  incorporated  in  the  Judg- 
ment the  following  findings  of  fact,  upon  Is- 
saes  that  were  not  submitted  nor  asked  to 
be  submitted  to  the  jury: 

"(1)  Defendant  C.  M.  Shaw,  acting  for  him- 
self and  as  husband  of  Mrs.  Laura  M.  Shaw, 
intrusted  Hurlbut  with  the  checks  described  and 
mentioned  in  the  eleventh  issue  submitted  to 
the  jury,  after  having  had  same  properly  in- 
<dorsed,  expecting  and  instructing  said  Hurlbut 


to  pay  the  note  in  suit  out  of  the  proceeda  there- 
of, and  thereby  made  said  Hurlbut  agent  for 
defendants  Laura  M.  Shaw  and  G.  M.  Shaw 
for  that  purpose. 

'*(2)  No  relation  of  principal  and  agent  be- 
tween defendants  £|haw,  or  either  of  them,  prior 
to  the  delivery  of  said  checks  as  foond  above, 
is  shown  to  exist,  and  there  is  no  testimony 
as  to  the  existence  of  such  relation  theretofore. 

"(3)  There  is  no  testimony  showing,  or  tend- 
ing to  show,  any  false  representations  made 
by  Hurlbut  to  either  of  the  Shaws  with  reference 
to  a  past  or  existing  fact  at  any  time. 

"(4)  The  testimony  shows  said  Hurlbut  not 
to  have  paid  the  note  in  suit,  or  to  have  paid 
anything  thereon,  out  of  the  proceeds  of  the  two 
checks,  but  that  he  cashed  said  checks  and  c(m- 
verted  and  misappropriated  the  proceeds  thereof. 

"(6)  But  for  the  conversion  and  misappropri- 
ation found  above,  defendants  Shaw  would  not 
have  been  shown  to  have  suffered  any  injury 
as  a  result  of  plaintiff's  negligence  (found  by 
jury)  and  would  not  have  been  entitled  to  judg^ 
ment  against  plaintiffs." 

Some  other  testimony  will  be  referred  to 
hereafter. 

Opinion. 

[1]  The  findings  of  the  Jury,  supported  by 
undisputed  testimony,  show  that  tlie  defend- 
ant Richardson  established  his  defense  of 
innocent  purchaser.  Appellant,  by  delivering 
to  Hurlbut  a  written  release  of  the  debt 
and  mortgage,  in  which  receipt  of  payment 
was  acknowledged,  placed  It  in  his  power  to 
perpetrate  a  fraud  upon  Richardson^s  at- 
torney and  agent.  Miller,  by  representing  to 
the  latter  that  the  debt  had  been  paid,  and 
corroborating  such  representation  by  deliver- 
ing to  Miller  the  release  referred  to.  Miller 
testified,  and  the  Jury  so  found,  that  but  for 
that  misrepresentation  the  latter  would  not 
have  approved  the  title  and  permitted  his 
client  Richardson  to  deliver  the  checks  In 
payment  for  the  land  he  was  purchasing. 
Hence  wc  hold  that  the  defendant  Richard- 
son established  his  defense  of  innocent  pur- 
chaser, and  is  entitled  to  have  the  Judgment 
In  his  favor  affirmed. 

As  to  the  defendants  O.  M.  and  Laura  M. 
Shaw,  the  case  is  quite  different 

Oscar  Parker,  the  president  of  the  plain- 
tiff bank,  testified,  and  there  was  no  evidence 
to  the  contrary,  that  he  had  personal  charge 
of  the  note  in  question,  and  wrote  the  let- 
ters from  the  plaintiff  to  Hurlbut  and  the 
Brownwood  National  Bank;  and  the  sub- 
stance of  his  testimony  is  that  he  never  had 
any  other  business  transaction  with  Hurl- 
but, and  that  the  latter  was  never  employed 
to  represent  the  plaintiff  in  any  matter.  Of 
course.  If  the  correspondence  referred  to  con- 
stituted Hurlbut  the  plaintlfTs  agent,  Par- 
ker's testimony  could  not  change  that  fact; 
but  we  do  not  think  that  such  was  the  ef- 
fect of  the  correspondence. 

Counsel  for  the  Shaws  contend  that  the 
Judgment  In  their  favor  should  be  affirmed 
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for  either  of  the  following'  reasons:  First, 
because  the  Jury  found  that  the  plaintiff 
bank  was  guilty  of  negligence  in  dellyerlng 
to  Hurlbut  the  release ;  secpnd,  because  the 
Jury  found  that  the  plaintiff  was  guilty  of 
negligence  in  not  Informing  the  Shaws  that 
the  debt  had  not  been  paid ;  and,  third,  be- 
cause there  was  testimony  tending  to  show 
that  in  the  transaction  Involyed  Hurlbut 
was  the  agent  of  the  plaintiff  bank,  and  as 
the  case  was  submitted  to  the  Jury  upon  spe- 
cial issues,  and  as  neither  party  requested 
and  the  court  did  not  submit  to  the  jury 
such  question  of  agency,  therefore,  and  In 
support  of  the  Judgment,  this  court  should 
presume  that  the  trial  court  found  In  favor 
of  the  Shaws  upon  that  issue,  and  rendered 
Judgment  upon  the  theory  that  the  delivery 
by  the  Shaws  of  the  two  checks  covering  the 
amount  of  the  Indebtedness  constituted  a 
payment  to  the  plaintiff. 

[21  Neither  of  these  propositions  is  regard- 
ed by  this  court  as  tenable.  As  to  the  first, 
the  conduct  of  the  plaintiff  in  delivering  the 
release  to  Hurlbut  was  not  the  direct  and 
proximate  cause  of  any  Injury  to  the  Shaws. 
Hurlbut  did  not  use  the  release  for  the 
purpose  of  inducing  the  Shaws  to  deliver  to 
him  the  checks,  which  they  Instructed  him 
to  use  In  payment  of  plaintiff's  debt.  In 
fact,  according  to  the  testimony  of  O.  M. 
Shaw  and  the  finding  of  the  trial  court, 
Hurlbut  said  nothing  tending  to  constitute 
a  false  representation  to  either  of  the  Shaws 
at  any  time ;  and  therefore  they  cannot  and 
did  not  claim  that  they  were  misled  or  de- 
ceived by  any  conduct  of  Hurlbut  In  any 
transaction  with  either  of  them.  Mr.  Shaw 
testified  that  he  relied  upon  the  fact  that 
Mr.  Miller,  acting  as  the  attorney  for  Mr. 
Richardson,  had  approved  the  transaction 
and  sent  to  Shaw  checks  for  Richardson's 
part  of  the  purchase  money,  and  that  It  was 
upon  such  reliance  that  he  Indorsed  the 
checks  and  delivered  them  to  Hurlbut,  upon 
his  promise  to  use  them  for  the  purpose  of 
paying  off  the  note  Involved  lu  this  suit.  It 
was  not  shown  that  at  the  time  referred  to 
0.  M.  Shaw  had  any  knowledge  of  the  fact 
that  the  plaintiff  had  delivered  to  Hurlbut  a 
release  reciting  payment  of  the  debt,  and 
that  Hurlbut  had  delivered  the  same  to 
Miller,  and  represented  to  him  that  the 
plaintiff's  debt  had  been  paid ;  and  therefore 
Hurlbut's  conduct  In  that  respect  was  not  the 
direct  or  proximate  cause  of  delivery  of  the 
checks  by  Shaw  to  Hurlbut.  In  other  words, 
according  to  the  testimony  of  O.  M.  Shaw, 
himself.  It  waff  the  conduct  of  Miller  In  ap- 
proving the  title  for  his  client  Richardson 
that  Induced  Shaw  to  deliver  to  Hurlbut 
the  two  checks,  and  not  the  facts  upon 
which  Miller  acted  In  reaching  the  conclusion 
which  he  reached.  While  the  plaliitlff  bank 
may  have  rested  under  an  obligation  not  to 
put  it  In  Hurlbut's  power  to  mislead  and 
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deceive  the  Shaws,  or  any  one  acting  for 
them.  It  did  not  rest  under  any  duty  to  the 
Shaws  not  to  put  It  In  Hurlbut's  power  to 
mislead  and  deceive  Richardson,  or  his  agent. 
Miller.  It  owed  such  duty  to  Richardson 
and  his  agent;  but,  as  It  did  not  owe  a 
duty  to  the  Shaws  not  to  mislead  Richard- 
son or  his  agent;  then,  as  to  the  Shaws,  who 
were  not  misled  by  Its  conduct,  the  plaintiff 
w|us  not  guilty  of  such  negligence  as  consti- 
tutes a  predicate  for  judicial  relief  in  their 
behalf. 

{8]  As  to  the  second  proposition,  it  ought 
to  be  deemed  sufiiclent  to  say  that,  In  the 
absence  of  an  agreement  to  do  so,  the  law 
places  no  duty  upon  a  creditor  to  notify  his 
debtor  that  the  debt  has  not  been  paid,  al- 
though past  due.  Therefore  the  fact  that  the 
plaintiff  did  not  notify  the  Shaws  that  the 
note  In  question  had  not  been  paid  until  aft- 
er the  death  of  Hurlbut  cannot  avail  as  a 
defense;  and  the  fact  that  the  jury  found 
that  the  plaintiff  was  gtillty  of  negligence 
In  that  respect  Is  of  no  importance,  because, 
in  the  absence  of  the  duty  resting  upon  the 
plaintiff  to  so  notify  the  Shaws,  the  plain- 
tiff is  not  and  cannot  be  guilty  of  actionable 
negligence  in  that  respect. 

[4]  The  third  proposition  urged  in  behalf 
of  the  Shaws  is  somewhat  plausible  and  not 
as  free  from  difficulty  as  the  other  two; 
however,  after  careful  consideration,  we  have 
reached  the  conclusion  that,  while  the  learn- 
ed counsel  who  urge  that  contention  have 
stated  the  general  rule  correctly,  still  it 
does  not  apply  to  this  case.  It  may  be  true 
that  the  record  contains  some  testimony 
tending  to  show  that  the  plaintiff  bank  had 
constituted  Hurlbut  its  agent,  with  author- 
ity to  collect  the  debt ;  and  It  Is  true  that  the 
case  was  submitted  upon  special  issues,  and 
neither  party  asked  to  have  that  question 
submitted  to  the  Jury;  and,  if  that  was  all 
that  is  disclosed  by  the  record,  It  may  be 
that  the  Judgment  should  be  affirmed,  upon 
the  theory  that  the  court  found  in  favor  of 
the  defendants  upon  that  issue.  But  we  re- 
gard the  trial  judge's  first  finding  of  fact  as 
Inconsistent  with,  and  therefore  in  effect 
showing  that  he  did  not  make,  such  finding 
in  favor  of  the  Shaws,  and  disposed  of  the 
case  upon  the  theory  that  the  Shaws  de- 
livered the  checks  referred  to  to  Hurlbut,  not 
as  agent  of  the  plaintiff  bank,  but  as  their 
own  agent  Appellees  have  submitted  no 
cross-assignment  attacking  that  finding,  and 
therefore  they  must  be  deemed  as  acqulesdng^ 
in  it. 

So,  we  conclude  that  the  finding  referred 
to  disposes  of  appellees'  third  contention  ad- 
versely to  them,  and  that  It  goes  further  and 
renders  Immaterial  whatever  may  have  oc- 
curred prior  to  the  time  Hurlbut  became  the 
agent  of  appellees  the  Shaws,  and  received 
and  appropriated  to  his  own  use  the  funds 
which  they  delivered  to  him  with  which  to 
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pay  off  the  plaintiff's  note  against  them. 
According  to  the  facts  found  by  the  trial 
court,  the  direct  and  proximate  cause  of  their 
debt  to  the  plaintiff  not  being  paid  was  the 
wrongful,  conduct  of  their  own  agent,  and 
was  not  attributable  to  the  failure  of  the 
plaintiff  to  perform  any  duty  it  owed  to 
the  Shaws. 

Therefore  we  think  it  must  be  held  that 
the  plaintiff  was  entitled  to  a  judgment; 
against  the  Shaws  for  the  amount  due  upon 
the  note  sued  on,  together  with  10  per  cent, 
as  attorney's  fees,  and  foreclosure  of  its  lien 
upon  the  land  described  in  the  pleadings, 
except  that  portion  of  it  purchased  by  the 
defendant  Richardson  from  the  Shaws,  as 
shown  by  his  answer;  and  such  Judgment 
has  been  rendered  by  this  court. 

Affirmed  in  part,  and  in  part  reversed  and 
rendered 


RUSSELL    ▼.    GREEN.      (No.    8248.) 

(Ck>urt  of  Civil  Appeals  of  Texas.    Dallas. 
May  31,  1910.) 

1.  Venub  ^=>7  —  Obligation  to  be  Peb- 
FOBMED  Within  County  Other  Than 
County  of  Residence. 

In  action  for  commission  for  procuring  a 
loan  from  a  life  insurance  company,  heldf  that 
defendant  residing  in  L.  county  did  not  con- 
tract in  writing  to  perform  the  obligation  sued 
on  in  D.  county,  within  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art  1903,  amended  by  Acts  35tfa 
Leg.  c.  176  (Vernon's  Ann.  Civ.  St  Supp. 
1918,  art  1903),  authorizing  suit  in  county 
where  defendant  has  contracted  in  writing  to 
perform  an  obligation. 

2.  Evidence    ^=9441(1)— Pabol   Evidence. 

In  determining  whether  one  has  contract- 
ed in  writing  to  perform  an  obligation  in  a 
particular  county  so  as  to  control  the  venue  un- 
der Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
1903,  amended  by  Acts  35th  Leg.  c.  176  (Ver- 
non's Ann.  Civ.  St.  Supp.  1918,  art.  1903),  the 
written  contract  alone  can  be  looked  to;  parol 
provisions  of  the  contract  being  immaterial. 

3.  Venue  ^=>21— Privilege  to  be  Sued  in 
County  of  Residence. 

The  privilege  to  be  sued  in  the  county  of 
one's  residence  is  a  valuable  right,  and,  in  or- 
der to  maintain  a  suit  against  him  in  some 
other  county,  facts  authorizing  it  must  be  clear- 
ly shown. 

4.  Venue  <g=»7  —  Obligation  Based  on 
Contract. 

If  the  statutory  exception  Vernon's  Sayles* 
Ann.  Civ.  St  1914,  art  1903,  as  amended  by 
Acts  35th  Leg.  c.  176  (Vernon's  Ann.  Civ.  St 
Supp.  1018,  art.  1903),  authorizing  suit  in 
the  county  where  defendant  has  contracted  in 
writing  to  perform  an  obligation,  is  relied  on, 
the  contract  must  contain  an  express  agree- 
ment to  perform  in  the  county  where  the  venue 


is  laid,  or  the  cou^t  must  be  able  to  say  that 
the  contract  necessarily  imports  an  obligation 
to  perform  in  the  county  where  suit  is  insti- 
tuted. 

Appeal  from  District  Court,  Dallas  Coun- 
ty; W.  L.  Thornton,  Judge. 

Suit  by  A.  A.  Green  against  W.  G.  Russell. 
Defendant's  plea  of  privilege  was  overruled, 
and  he  appeals.     Reversed  and  remanded. 

Crane,  Crane  &  Umphres,  of  Dallas,  for 
appellant. 

Seay,  Seay  &  Malone,  of  Dallas,  for  ap- 
pellee. 

TALBOT,  J.  On  November  27,  1917,  ap- 
pellee, A.  A.  Green,  a  resident  of  Dallas 
county,  Tex.,  filed  suit  in  the  county  court  of 
Dallas  county,  at  law.  No.  2,  Dallas  county, 
Tex.,  against  appellant,  William  G.  Russell, 
a  resident  of  Lubbock  county,  Ttex.,  for  com- 
mission alleged  to  be  due  him  by  ai^ellant 
for  procuring  a  loan  from  the  Manhattan 
Life  Insurance  Company  of  New  York  City 
under  a  written  contract  alleged  to  have 
been  executed  by  appellant  The  defendant, 
Russell,  filed  his  plea  of  privilege  in  proper 
form  to  be  sued  in  Lubbock  county,  the  coun- 
ty of  his  residence,  to  which  plea  of  privi- 
lege plaintiff,  Green,  filed  controverting  af- 
fidavit under  article  1903,  Vernon's  Sayles* 
Revised  Civil  Statutes,  as  amended  by  act 
of  April  2,  1917,  c.  176  (Vernon's  Ann.  Civ. 
St  Supp.  1918^  art  1903),  alleging  three 
grounds  for  'the  court's  retaining  Jurisdic- 
tion, viz.:  First,  that  the  cause  of  action 
arose  in  Dallas  county,  Tex.;  second,  that 
the  contract  sued  on  was  performable  in  Dal- 
las county,  and  plaintiff  had  performed  his 
part  thereof  in  Dallas  county,  Tex.;  and, 
third,  that  said  cause  of  action  Is  baaed 
upon  a  written  contract  for  services  rendered, 
which  was  performable  In  Dallas  county, 
Tex.,  and  the  work  and  labor  done  and  serv- 
ices rendered  were  done  by  plaintiff  In  Dallas 
county,  Tex.  The  case  was  continued  from 
term  to  term,  without  prejudice  to  defend- 
ant's plea  of  privilege,  by  appropriate  or- 
ders of  court,  until  trial  was  had.  Defend- 
ant filed  special  exceptions  to  the  first  and 
third  grounds  above  enumerated,  which  were 
by  the  court  sustained,  and  evidence  was 
heard  upon  the  issue  joined  by  the  second 
ground,  to  wit,  that  the  contract  was  per- 
formable in  Dallas  county,  Tex.  At  the  con- 
clusion of  the  evidence,  the  court  overruled 
the  plea  of  privilege,  to  which  defendant, 
Russell,  excepted,  and  gave  ngtice  of  api^eal 
to  this  court 

The  appellee  introduced  In  evidence  a 
mimeographed  form  of  letter  signed  by  de- 
fendant, Russell,  and  a  printed  form  of  ap- 
plication for  a  loan  made  to  the  Manhattan 
Life  Insurance  Company  of  New  York  City, 
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as  constituting  the  contract  upon  which  he 
sued.    The  letter  was  as  follows: 
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"Lubbock,  Tex.,  May  24,  1917. 
"A.  A.  Green,  Dallas,  Texas— Dear  Sir:  I 
hereby  authorize  you  to  procure  for  me  a  loan 
as  per  application^  on  this  date,  and  on  obtain- 
ing which  I  agree  to  pay  you  a  commission  of 
two  and  one-half  per  centum. 

"[Signed]    William    G.    Russell." 

The  application  for  the  loan  was  dated 
Lubbock,  Tex.,  May  24,  1917,  and  was  ad- 
dressed to  the  Manhattan  Life  Insurance 
Company,  New  York  City,  N.  Y.  It  recited 
that  the  undersigned  "hereby  makes  appli- 
cation for  a  loan  of  $12,500.00  for  5  years, 
payable  $1,500.00  July  1st,  1918,  and  there- 
after annually,  balance  at  maturity  of  loan," 
etc.,  secured  by  mortgage  on  property  sit- 
uated in  the  city  of  Lubbock,  Tex.;  the  lo- 
cation of  the  lot,  the  dimensions  of  the  build- 
ing upon  it,  the  character  of  material  out 
of  which  the  building  was  constructed,  and 
the  total  value  of  the  property  being  given. 
The  application  also  contains  some  questions 
propounded  to  the  applicant,  and  concludes: 

*'If  this  application  for  loan  is  approved,  I 
agree  to  furnish  abstract  of  title,  title  guar- 
anty policy  and  pay  attorney's  fees,  recording 
instruments,  etc.*' 

[i-4]  It  is  assigned  that  the  trial  court 
erred  in  overruling  defendant's  plea  of  priv- 
ilege to  be  sued  In  the  county  of  his  resi- 
dence, because  the  undisputed  evidence  show- 
ed that  defendant  had  not  contracted  in  writ- 
ing to  perform  the  obligation  alleged  to 
have  been  assumed  in  Dallas  county.  This 
assignment,  in  our  opinion,  should  be  sus- 
tained. The  obligation  sued  on  was  not  con- 
tracted in  writing.  As  will  be  seen,  neither 
the  letter  authorizing  the  plaintiff  to  pro- 
cure the  loan  for  the  defendant  and  by  the 
terms  of  which  defendant  agreed  in  the 
event  it  was  obtained  to  pay  plaintiff  the 
commission  sought  to  be  recovered,  nor  the 
application  of  the  defendant  to  the  Manhat- 
tan Life  Insurance  Company  for  the  loan, 
expf^sly  stipulates  that  the  commission  is 
to  be  paid  in  Dallas  county.  And  the  rule 
is  that  in  determining  whether  one  has  con- 
tracted in  writing  to  perform  an  obligation 
in  a  particular  county,  so  as  to  control  the 
venue  under  subdivision  5  of  our  statute, 
the  written  contract  alone  can  be  looked  to; 
any  parol  provision  of  the  contract,  if  any, 
being  inunaterial.  Observing  this  rule,  we 
are  unable  to  see  how  it  can  be  said  that 
defendant  contracted  in  writing  to  perform 
the  obligation  sued  on  in  Dallas  county.  In 
making  this  statement,  we  are  not  unmindful 
of  the  decisions  in  this  state  that  it  is  to 
he  performed  in  a  particular  county  to  give 
Jurisdiction,  and  that,  if  it  appears  from  the 
writing  that  it  must  necessarily  be  perform- 
ed in  a  certain  county,  the  venue  is  properly 
laid  In  that  county.  But  the  privilege  to  be 
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sued  in  the  county  of  one's  residence  Is,  as 
has  been  well  said,  e  valuable  right,  and  in 
order  to  maintain  a  suit  against  him  in 
some  other  county  the  facts  authorizing  it 
must  be  clearly^  shown.  If  the  statutory 
exception  which  authorizes  suit  in  the  county 
where  the  defendant  has  contracted  in  writ- 
ing to  perform  an  obligation  is  relied  on, 
then  the  contract  must  contain  an  express 
agreement  on  the  part  of  the  defendant  to 
perform  the  obligation  in  the  county  where 
the  venue  is  laid,  or  the  court  must  be  able 
to  say,  upon  a  consideration  of  the  terms 
of  the  contract,  that  necessarily  it  imports 
an  obligation  to  be  performed  in  the  county 
where  the  suit  is  instituted;  and,  if  upon 
such  a  consideration  this  cannot  be  said,  the 
exception  mentioned  does  not  apply.  Seley 
V.  Williams,  20  Tex.  Civ.  App.  405,  50  S.  W. 
399;  Mahon  v.  Cotton,  13  Tex.  Civ.  App. 
239,  35  S.  W.  869;  Birge  v.  Lovelady,  145 
S.  W.  1194. 

**The  rule  of  construction  which  has  always 
been  applied  in  this  state  is  that  a  plaintiff, 
basing  his  action  upon  one  of  the  exceptions, 
must  bring  his  case  clearly  within  it.  The  de-  * 
fendant  is  not  to  be  denied  the  privilege  of  bo,- 
Ing  sued  where  he  resides  upon  a  strained  or 
doubtful  construction  of  the  exceptional  pro- 
vision." Lasater  v.  Waits,  95  Tex..  553,  68 
S.  W.  500. 

In  the  case  of  McCammant  v.  Webb,  147 
S.  W.  C93,  the  appellee  sued  the  appellant  in 
Culberson  county,  Tex.,  to  recover  a  balance 
of  $250  alleged  to  be  due  on  a  "well-boring 
contract."  The  defendant  resided  in  El 
Paso  county,  Tex.,  and  filed  plea  of  privi- 
lege to  be  sued  in  that  county.  The  substance 
of  the  coptract  was  that  Webb  agreed  to  bore 
a  well  for  Mrs.  McCammant  on  land  owned 
by  her  in  Culberson  county,  moving  his  well- 
drilling  outfit  from  Plateau,  Tex.,  to  Bor- 
acho,  Tex.,  for  that  purpose.  For  the  serv- 
ices of  Webb  in  boring  the  well,  Mrs.  Mc- 
Cammant agreed  to  pay  him  $350  and  to 
make  payments  along  as  the  w^ell  was  being 
completed,  not  to  exceed  $200.  The  written 
contract  did  not  provide  any  place  of  pay- 
ment by  Mrs.  McCammant,  and  her  obliga- 
tion to  pay  the  price  for  the  well  was  the 
basis  of  Webb's  suit,  and  its  breach  consti-  , 
tuted  his  cause  of  action.  The  court  held 
that,  as  the  contract  did  not  provide  for  any 
place  of  payment,  Mrs.  McCammant,  not- 
withstanding the  services  contracted  for 
were  to  be  performed  in  the  county  where 
the  suit  was  brought,  and  notwithstanding 
under  the  terms  of  the  contract  she  was  to 
advance  and  pay  for  the  services  as  the 
work  progressed,  was  entitled  to  be  sued  in 
the  county  of  her  residence. 

The  written  contract  in  the  present  case 
not  only  does  not  provide  any  place  of  pay- 
ment by  appellant,  Russell,  but  does  not 
stipulate  or  expressly  show  where  the  serv- 
ices to  be  rendered  by  the  api)ellee  were  to 
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be  performed.  There  Is  oral  testimony  In 
the  record  to  the  effect*  that  it  was  under- 
stood between  appellant)  and  appellee  that 
the  former  was  to  furnish  the  latter  at  Dal- 
las, Tex.,  an  abstract  of  'the  title  to  the 
property  offered  as  security  for  the  loan  in 
question,  to  be  examined  and  approved  by 
appellee's  attorney  there;  but  this  testimony 
does  not,  in  our  opinion,  alter  the  case.  The 
record  discloses  as  appellee's  cause  of  action 
a  debt  due  the  appellee  by  appellant  upon  a 
promise  in  writing  to  pay  certain  commis- 
sions for  securing  a  loan  of  money,  and  we 
do  not  understand  that,  simply  because  serv- 
ices in  negotiating  and  securing  the  loan 
were  rendered  in  Dallas  county,  suit  <mi  the 
debt  could  be  maintained  in  that  coimty  un- 
der the  exception  of  the  statute  in  question. 
The  contrary  was  held  in  McCammant  v. 
Webb,  supra. 

The  admission  of  the  oral  testimony  in 
regard  to  the  furnishing  of  an  abstract  of 
title  Just  referred  to  forms  the  basis  of  one 
of  appellant's  assignments  of  error;  but 
sinoe  we  are  of  opinion  the  fact  sought 
to  be  established  by  it  detracts  nothing  from 
appellant's  right,  in  view  of  the  other  facts 
of  the  case,  to  be  sued  in  the  county  of  his 
residence,  we  need  not  stop  to  consider  and 
determine  the  admissibility  of  the  testimony. 

It  was  agreed  in  open  court  by  the  parties 
that  the  appellant,  Russell,  was  at  and  be- 
fore the  execution  of  the  contract  herein 
sued  on  a  resident  of  Lubbock  county,  Tex., 
and  has  at  all  times  since  resided  in  said 
county,  and  toot  in  Dallas  county,  Tex.  The 
Judgment  of  the  lower  court  is  therefore  re- 
versed, appellant's  plea  of  privilege  is  sus- 
tained, and  the  cause  remanded,  with  instruc- 
tions to  enter  an  order  transferring  the  suit 
to  the  county  court  of  Lubbock  county,  Tex., 
in  accordance  with  the  statute  relating  to 
such  pleas. 

Reversed  and  remanded. 


ALLEMANIA  FIRE  INS.  CO.  v.  ANGIER.* 
(No.  6094.) 

(Court  of  Civil  Appeals   of  Texas.     May  21, 
1019.) 

1.  Husband  and  Wife  ^s»270(5)  —  Insur- 
ance ON  CoMMUNriT  Pbopebtt— Husband 
AS  Plaintiff. 

Suit  on  a  policy  of  insurance  issued  to  a 
wife  covering  household  goods  .constituting  the 
community  property  of  the  wife  and  her  hus- 
band was  properly  brought  in  the  name  of  the 
husband. 

2.  Insubance  ^=9327  —  Wabehouseubn  as 
AOENT&— Removal  of  Insured  Pbopebtt. 

Warehousemen  were  the  agents  of  the  own- 
ers of  insured  goods  for  the  purpose  of  storing 


the  property,  and  the  removal  by  them  of  the 
property  was  in  law  the  act  of  the  insured 
owners,  in  so  far  as  the  insurer  is  concerned. 

3.  Insubance  ^=»827  —  Pibb  Insubance— 
Breach  of  Condition— Pboxxicate  Cause- 
Statute. 

Removal  to  other  and  safer  storage  quarters 
by  warehousemen  with  whom  insured  communi- 
ty property  of  husband  and  wife  was  stored 
held  not  to  have  proximately  caused  or  contrib- 
uted to  cause  the  fire  which  destroyed  the  goods 
in  the  new  quarters  within  Vernon's  Sayles* 
Ann.  Civ.  St  1914,  art  4d74a,  providing  that 
no  breach  by  insured  of  any  of  the  warranties, 
etc.,  of  any  fire  policy,  shall  avoid  it  unless 
such  breach  contributed  to  bring  about  the  de- 
struction of  the  property. 

4.  Insubance*  ^s»327— Fibe  Insurance— Re- 
moval AS  Bbeaoh  or  ''Condition"— Stat- 
ute. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  4874a,  providing  no  breach  by  insured  of 
a  warranty  or  condition  of  ft  fire  policy  shall 
?oid  it  unless  contributing  to  bring  about  de- 
struction of  the  property,  the  owners  of  house- 
hold goods,  in  storage,  and  insured  against 
fire  while  on  the  particular  premises,  and  not 
elsewhere,  could  recover  for  their  destruction 
\n  premises,  to  which  the  warehousemen  remov- 
ed the  goods ;  such  removal  by  insured  through 
their  agents  being  a  breach  of  "condition/*  and 
not  having  caused  the  loss. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Condi- 
tion.] 

5.  Insurance  ^s»311%— Remedial  Statute 

— CONBTBUOnON. 

Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
4874a,  providing  no  breach  by  insured  of  a 
warranty  or  condition  of  a  fire  policy  shall  void 
it  unless  contributing  to  bring  about  destruc- 
tion of  the  property,  being  a  remedial  statute, 
should  be  liberally  construed  to  effect  its  pur- 
pose. 

Error  from  District  Court,  McLennan 
County ;  Geo.  N.  Denton,  Judge. 

Suit  by  A.  P.  Angler  against  the  Allemanla 
Fire  Insurance  Company.  To  review  judg- 
ment for  plaintiff,  defendant  brings  e>ror. 
Affirmed. 

Thompson,  Knight,  Baker  &  Harris  and 
Will  C.  Thompson,  all  of  Dallas,  for  plaintiff 
In  error. 

W.  L.  Eason,  of  Waco,  for  defendant  in  er- 
ror. 

JENKINS,  J.  This  is  a  suit  upon  an  in- 
surance policy  issued  to  Mrs.  A.  P.  Angler, 
upon  certain  household  and  kitchen  furni- 
ture. Mra  Angler  is  the  wife  of  A.  P.  An- 
gler, and  the  property  insured  was  the  com- 
munity property  of  herself  and  husband. 
The  policy  was  issued  March  2,  1916,  and 
provides,  among  other  things,  that  it  insures 
the  property  while  it  is  located  at  226-228 


6s»For  other  cases  sea  name  topic  and  KEY-  NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
'Rehearing  denied  October  22»  1919. 
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South  Eighth  street,  Waco,  Tex.,  and  not 
elsewhere.  This  was  the  location  of  Mc- 
Crcary's  warehouse,  in  which  the  goods  were 
stored. 

In  Augu8t»  1916,  McCreary  moved  his 
warehouse  to  another  block,  and  on  a  differ- 
ent street  in  Waco,  Tex.,  which  place,  to- 
gether with  the  property  mentioned  in  the 
policy  herein  sued  on,  was  destroyed  by  flre 
on  the  28th  day  of  January,  1917.  The  build- 
ing previously  occupied  by  McCreary  on 
Eighth  street  had  not  been  burned.  The 
court,  after  hearing  the  testimony,  instruct- 
ed the  Jury  to  return  a  verdict  for  the  plain- 
tiff, which  was  done,  and  Judgment  was  en- 
tered in  accordance  tiierewlth. 

[1]  We  do  not  think  there  is  any  merit  in 
the  contention  of  plaintiff  in  error  that  the 
salt  was  improperly  brought  in  the  name  of 
A.  P.  Angler ;  the  property  being  community 
property  of  himself  and  wife,  he  was  the 
proper  party  plaintiff. 

The  action  of  the  court  in  instructing  a 
verdict  for  plaintiff  was  evidently  based  upon 
article  4874a,  Vernon's  Sayles*  Ann.  Civ.  St 
1914,  which  provides: 

"That  no  breach  or  violation  by  the  insnred 
of  any  of  the  warrantiefl,  conditions  or  provi- 
sions of  any  fire  insurance  policy,  contract  of 
insurance,  or  application  therefor,  upon  per- 
sonal property,  shall  render  void  the  policy  or 
contract,  or  constitute  a  defense  to  a  suit  for 
loss  thereon,  unless  such  breach  or  violation 
contributed  to  bring  about  the  destruction  of 
the  property." 

It  is  the  contention  of  plaintiff  in  error: 
<a)  That  the  removal  of  the  property  did  not 
constitute  a  breach  or  violation  of  any  of  the 
warranties,  conditions,  or  provisions  of  the 
policy ;  (b)  that  the  removal  was  not  by  the 
insured;  and  (c)  if  so,  that  such  removal 
contributed  to  bring  about  the  destruction 
of  the  property. 

[2]  McCreary  &  Co.  were  the  agents  of  the 
insured  for  the  purpose  of  storing  the  prop- 
erty, and  the  removal  by  them  of  the  proper- 
ty was  in  law,  in  so  far  as  the  insurance 
company  is  concerned,  the  act  of  the  insured. 

[3]  By  the  expression  in  the  statute,  "un- 
less suidi  breach  or  violation  contributed  to 
bring  about  the  destruction  of  the  property,'/ 
we  think  Is  meant  being  a  proximate  cause  of 
such  destruction;  that  is  to  say,  that  such 
removal  caused  or  contributed  to  cause  the 
flre.  This  it  did  not  do.  The  house  to  which 
the  goods  were  removed  was  a  less  hazardous 
risk  than  the  one  on  Eighth  street  The  fact 
that  the  goods  were  in  the  house,  whidi  was 
destroyed  by  flre,  was  a  condition  by  reason 
of  which  they  were  burned,  but  not  a  cause 
of  their  destruction. 

[4,  6]  This  brings  us  to  the  consideration 
of  tiie  question:  Was  the  removal  of  the 
goods  by  the  insured  from  the  warehouse  on 
Eighth  street  to  the  house  in  which  they  were 
burned  "a  breach  or  violation  of  any  of  the 


warranties,  conditions  or  provisions  of  the 
policy"?  In  the  case  of  British  Assurance 
Co.  V.  MiUer,  91  Tex.  414,  44  S,  W.  60,  39  L. 
R.  A.  545,  66  Am.  St  Rep.  901,  the  facts  were 
that  the  policy  was  issued  on  the  household 
goods  and  wearing  apparel  of  Judge  Miller, 
who  lived  at  Wichita,  Tfex.,  and  recited  that 
the  same  were  insured  while  in  his  residence, 
describing  the  location  of  the  same,  and  not 
elsewhera  Judge  Miller  with  his  family  was 
at  Henrietta,  having  with  them  a  portion  of 
the  goods  insured,  which  were  destroyed  in 
the  boarding  house  where  they  were  staying. 
ThQ  Supreme  Court  in  that  case  held  that  the 
insurance  company  was  not  liable.  This  up- 
on the  ground  that  the  goods  destroyed  were 
not  within  the  terms  of  the  contract,  for  the 
reason  that  the  contract  provided  for  their 
insurance  while  they  remained  in  the  place 
described  in  the  policy  and  not  elsewhere. 

We  quote  from  2  Cooley's  Briefs, ,  as 

follows: 

"On  the  question  whether  a  statement  in  the 
policy  that  the  personal  property  insured  is 
situated  in  a  certain  place  or  contained  in  a 
certain  building  is  a  warranty  that  it  shall 
r^nain  in  such  location,  the  courts  ax^  in  di- 
rect conflict.  The  weight  of  authority,  however, 
is  that  statements  as  to  location  are  matters  of 
description  only,  and  not  continuing  warran- 
ties. *  *  *  At  best,  such  a  statement  is  only 
a  warranty  in  prsesenti.  United  States  Fire  & 
Marine  Ins.  Co.  v.  Kimberly,  34  Md.  224,  6 
Am.  Rep.  825.  Or,  giving  it  the  very  broadest 
possible  construction,  it  could  be  regarded  as 
no  more  than  an  implied  warranty  that  the  in- 
sured would  not  voluntarily  move  the  property. 
Western  &  Atlantic  Pipe  Lines  v.  Home  Ins. 
Co.,  145  Pa.  846,  22  AtL  665,  27  Am.  St  Rep. 
703." 

Mr.  Justice  Brown  in  the  Miller  Case, 
supra,  distinguishes  the  class  of  cases  refer- 
red to  in  the  foregoing  excerpt  from  Cooley*s 
Briefs.    He  says: 

'*But  in  the  cases  referred  to  (being  of  the 
same  character  as  those  referred  to  in  the  above 
excerpt)  the  terms  of  the  policy  were  less  defi- 
nite than  is  the  one  now  before  the  court.  In 
the  policy  under  consideration,  the  property  is 
insured  'while  located  and  contained  as  herein 
described,  and  not  elsewhere,'  *  *  *  showing 
that  the  property  was  not  insured  while  out 
of  the  house." 

In  other  words,  the  reference  to  the  place 
where  the  goods  were  stored  was  not  intend- 
ed as  a  description  of  the  same,  but  as  a  lim- 
itation upon  the  insurance  thereof.  And 
so  it  launder  the  policy  here  under  considera- 
tion. By  the  express  terms  of  the  contract, 
the  policy  is  limited  to  the  place  mentioned 
therein,  and  is  not  effective  if  the  goods  at 
the  time  of  their  destruction  were  elsewhere. 
The  policy,  as  stated  by  Mr.  Justice  Brown  in 
the  Miller  Case,  was  not  forfeited  by  the  re- 
moval of  the  goods;  but,  while  they  remained 
away  from  the  place  described  in  the  policy, 
they  were  not  covered  by  the  contract. 
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But  for  the  statute  hereinabove  referred 
to,  it  is  plain,  under  the  authority  of  the  Mill- 
er Case,  supra,  that  no  recovery  could  be  had 
in  the  instant  case.  Does  this  statute  apply 
to  the  facts  of  this  case?  We  hold  that  it 
does.  We  think  the  statute  Intended  to  make 
insurance  companies  liable  on  every  policy 
on  personal  property  not  procured  by  fraud, 
unless  the  insured,  by  some  act  done,  per- 
mitted, or  omitted  contrary  to  the  provi- 
sions of  the  policy,  "contributing  to  bring 
about  the  destruction  of  the  property."  This 
is  indicated  by  the  preamble  to  the  act  enact- 
ing article  4S74a,  supra.  Said  preamble 
•  reads  as  follows: 

'*An  act  to  proven t  fire  insurance  companies 
from  avoiding  liability  for  loss  and  damage  to 
personal  property  under  technical  and  immate- 
rial provisions  of  the  policy  or  contract  of  in- 
surance where  the  act  breaching  such  provision 
has  not  contributed  to  bring  about  the  loss,  and 
declaring  an  emergency."  Acts  33d  Leg.  Regu- 
lar Session,  p.  194. 

The  emergency  clause  of  this  act  is  as 
follows: 

^'Whereas,  under  the  existing  laws,  insur- 
ance policies  and  contracts  may  be  defeated 
upon  purely  technical  provisions  and  defenses 
that  in  no  way  affect  the  merits  of  the  claim 
against  the  insurance  company,  and  such  de- 
fenses have  been  upheld  to  the  extent  of  making 
it  almost  impossible  for  an  insurance  policy  up- 
on personal  property  to  be  collected  by  suit,  cre- 
ates an  emergency,"  etc. 

The  clause  .of  the  policy  which  limits  the 
insurance  to  a  particular  place  has  the  same 
effect  as  it  would  have  if  it  should  be  con- 
strued as  containing  promissory  warranty. 
In  either  event,  it  would  defeat  recovery  but 
for  the  statute,  if  the  insured  should  have 
removed  the  goods  to  another  place  at  the 
time  of  their  destruction.  However,  if  this 
clause  is  not  a  continuing  warranty,  it  is  a 
•'condition."  The  policy  would  have  been  the 
same  in  substance  and  in  legal  effect,  if, 
instead  of  reading,  "the  goods  are  insured 
while  at  a  certain  place,  and  not  elsewhere," 
it  had  read,  "upon  condition  that  they  remain 
at  such  place,  and  be  not  removed  else- 
where." Also  it  is  in  substance  a  "provi- 
sion" ;  that  is  to  say,  the  policy,  insured 
the  goods  mentioned,  provided  they  remained 
in  the  place  described  in  the  policy,  and  be 
not  removed  elsewhere. 

If  this  clause  of  the  policy  be  either  a 
"warranty,"  a  "condition,"  or  a  "provision" 
of  the  policy,  the  statute  declares  its  breach 
or  violation  by  the  insured  shall  constitute  no 
defense  to  a  suit  thereon,  unless  such  breach 
or  violation  contributed  to  bringing  about  the 
destruction  of  the  property.  Tlie  contract 
insured  the  property  for  one  year,  and  all 
limitations  therein  in  the  nature  of  warran- 
ties, conditions,  or  provisions  are  rendered 
immaterial  by  the  statute,  unless  a  breach 


or  violation  of  the  same  by  the  insured  con- 
tributed to  the  loss.  The  language  of  the 
statute  is  very  broad,  and  we  think  it  is  in- 
tended to  provide  for  every  emergency  that 
would  otherwise  be  a  defense  to  the  policy, 
which  does  not  go  to  the  merits  of  the  case; 
This  is  further  made  evident  by  the  preamble 
and  the  emergency  clause  above  set  out 
The  statute  is  remedial  in  its  nature,  and 
should  be  liberally  construed  to  effect  its 
purpose;  and  that  purpose  evidently  is  to 
render  nugatory  every  clause  of  the  policy 
which  might  otherwise  serve  as  a  technical 
defense. 

The  pleadings  and  the  evidence  raise  the 
issue  as  to  whether  plaintiff  was  entitled  to 
recover  upon  an  oral  contract.  The  evidence 
upon  this  point  was  not  sufficient  to  Justify 
the  c6urt  to  give  a  peremptory  instruction 
for  the  plaintiff.  If  the  judgment  Is  to  be 
based  upon  this  issue,  it  sould  have  been  sub- 
mitted to  the  jury.  Likewise,  we  are  Inclined 
to  the  opinion  that  the  evidence  with  refer- 
ence to  waiver  by  the  insurance  company  was 
an  issue  that  should  have  been  submitted  to 
the  jury,  if  the  judgment  of  the  court  was  to 
be  based  on  such  issue. 

But  for  the  statute  hereinabove  referred 
to,  we  would  hold  that  this  case  should  be  re- 
versed and  remanded.  Construing  the  stat- 
ute as  we  do,  we  hold  that  the  trial  court 
did  not  err  In  peremptorily  Instructing  the 
jury  for  the  plaintiff.  For  the  reason  stated 
the  judgment  of  the  trial  court  Is  affirmed. 

Affirmed. 


TTATT.  V.  NUNN  ELECTRIC  CO.    (No.  1544.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo.. 

May  28,  1^19.    Rehearing  Denied 

June  11,  1919.) 

1.  Garnishmknt   ^=s>4  —  Unliquidated   De- 
mand. 

Where  the  contractor  and  the  owner  had 
settled  by  letters  the  amount  due  on  the  con- 
struction of  an  irrigation  plant  when  the  owner 
was  made  garnishee  in  an  action  against  the 
contractor,  the  objection  that  the  demand  was 
unliquidated  and  not  subject  to  garnishment 
must  fail. 

2.  Garnishment  <g=s>109— Rioht  to  Coixect 
Debt— Assignment  or  Contract. 

Where  intervener  procured  a  transfer  from 
one  acting  for  the  garnishment  debtor,  contrac- 
tor, for  the  benefit  of  intervener's  principal,  he 
took  the  construction  contract  as  originally 
made  between  the  owner  and  the  contractor 
and  the  amount  due  thereon  as  fixed  cum  onere, 
and  intervener  acquired  no  better  right  to  the 
debt  for  constructing  the  Irrigation  plant  than 
the  contracting  corporation  had,  and  the  prior 
service  of  garnishment  writ  prevented  volun- 
tary payment  by  owner,  and  the  superior  right 
to  the  money  was  in  garnishor. 


^SdFor  otber  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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8.  Garnishment  «©»164— Lta.btlity  of  Gab- 
NisHEE  —  Funds  Dub  Gabnishment  De- 
fen  DANT—E  VIDENCE. 
Evidence  held  sufficient  upon  which  to  base 
a  finding  that  when  the  garnishment  writ  was 
served  the  owner,  garnishee,  was  indebted  to 
contractors,  defendants  in  garnishment,  so  tl^t 
there  were  funds  belonging  to  the  latter  in  gar- 
nishee's hands  when  the  writ  was  served. 

4.  Evidence  ®==>230(3)  —  Vendob's  Impeach- 
ment OF  Pubchaseb's  Title— Admissibil- 
ity. 

The  objection  to  the  testimony  of  witnesses, 
stockholders  of  a  corporation,  whlch^^ook  from 
a  partnership  an  assignment  of  a  contract  to 
construct  an  irrigation  plant,  assigned  to  a 
trustee  preliminary  to  obtaining  the  corporate 
charter,  who  held  it  for  the  corporation,  made 
on  the  ground  that  declaration  of  grantor  after 
execution  and  delivery  of  deed  is  not  admissible 
to  impeach  vendee's  title,  cannot  be  sustained, 
where  the  rights  of  the  parties  are  based  up- 
on a  common  "source,  and  where  the  testimony 
does  not  impeach  intervener's  title,  but  estab- 
lishes bis  right  subject  to  prior  garnishment, 
since  garnishor,  not  a  party  to  the  transfer, 
could  show  in  whom  was  lodged  the  right  to 
the  debt 

5.  Gabnishmen^  ^=»15$  —  Allegation  of 
Holding  Contbact  in  Tbust  —  Contro- 
vebting  Answer. 

An  objection  that  garnishor  in  controverting 
answer  did  not  allege  that  the  garnishee  and 
intervener  knew  that  the  trustee  held  the  con- 
struction contract  under  which  the  debt  was* 
garnished  for  any  other  person  than  himself 
held  not  well  taken;  such  allegation  being  un- 
*  necessary,  where  it  was  alleged  that  such  trus- 
tee was  holding  it  in  trust  for  the  contractor 
corporation. 

6.  Witnesses  ^=»217— Attorney  and  Client 
—Objection  by  One  Otheb  Than  the  Cli- 
ent. 

In  a  garnishment  proceeding,  where  neither 
the  garnishee  owner  nor  his  attorney  object- 
^ed  to  the  attorney's  being  a  witness,  nor  to  the 
introduction  of  letters  coming  into  witness' 
possession  as  such  attorney,  the  intervener  is 
not  in  a  position  to  urge  them  Inadmissible  be- 
cause of  the  relationship  of  attorney  and  client. 

7.  Lis  Pendens  <&»24(1)— Pubchase.of  Con- 
tbact Pendente  Lite— Effect  of  Assign- 
ment-—Gabnishment. 

Where  letters  in  evidence  fixed  the  amount 
due  from  an  owner  to  a  corporation  construct- 
ing an  irrigation  plant  and  subsequently  inter- 
vener in  garnishment  proceedings  against  con- 
tractor purchased  the  construction  contract, 
the  rights  of  the  parties  were  fixed  before  pur- 
chase, and  intervener  could  recover  no  more 
than  the  amount  fixed  by  such  agreement. 

8.  Gabnishment  <@=»1G3— Garnishee's  Set- 
tlement with  Garnishment  Debtor— Evi- 
dence—Admissibility, 

The*testimony  of  one  of  garnishor's  officers, 
to  the  effect  that  he  talked  with  the  garnishee 
owner  before  the  garnishment  was  served  about 
the  owner's  agreement  with  the  garnishment 
debtor,  contractor,  and  that  the  owner  said  he 


had  agreed  upon  terms  of  settlement,  held  ad- 
missible. 

Error  from  District  Courts  Hale  County; 
R.  C.  Joiner,  Judge. 

Suit  by  the  Nmm  Electric  Company,  a  co- 
partnership, against  the  Hickox-Whyman  En- 
gineering Corporation  and  others,  in  which  a 
writ  of  garnishment  was  issued  against  L.  C. 
Wfeyland,  and  Ira  W.  Hall  intervened.  From 
a  judgment  therein  in  favor  of  the  Nunn  Elec- 
tric Company,  Ira  W.  Hall  brings  error. 
Judgment  affirmed. 

See,  also,  183  S.  W.  13. 

Veale  ft  Lumpkin,  of  Amarillo,  and  Cooper 
&  Merrill,  of  Houston,  for  plaintiff  in  error. 

Kirobrough,  Underwood  ft  Jackson,  of  Ama- 
rillo, and  Graham  ft  Graham  and  Williams 
&  Martin,  all  of  Plainvlew,  for  defendant  in 
error. 

HUFF,  C.  J.  The  defendant  in  error, 
Nunii  Electric  Company,  a  copartnership,  on 
the  20th  day  of  June,  1013,  in  a  suit  by  it 
against  Hickox-Whyman  Engineering  Cor- 
poration, and  R.  O.  and  R.  H.  Whyman,  to 
recover  $1,140.55,  caused  to  be  issued  oat  of 
said  suit  a  writ  of  garnishment  against  L. 
C^Wayland,  commanding  him  to  answer  what 
he  was  indebted,  etc.,  to  the  above-named 
defendants  in  the  suit  then  pending.  The 
writ  was  duly  served  on  Wayland  June  21, 
1913.  In  answer  to  the  writ  Wayland  denied 
being  indebted,  etc.  This  answer  was  con- 
troverted by  defendant  in  error.  The  plain- 
tiff in  error  Hall  intervened,  setting  up  his 
right  to  a  certain  contract  and  property. 
The  defendant  in  error  afterwards  reduced 
its  claim  against  the  engineering  corpora- 
tion and  the  other  parties  in  this  suit  to  a 
judgment.  The  controversy  in  this  case  is 
between  plaintiff  in  error  and  defendant  in 
error  to  the  sum  of  11,140.55,  deposited  in 
the  district  court  with  the  clerk  to  await  the 
result  of  the  suit  by  L.  C.  Wayland,  the  par- 
ties hereto  agreeing  that  no  Judgment  should 
be  taken  against  Wayland,  and  that  the  con- 
troversy was  between  the  parties  to  this  ap- 
peal, over  the  $1,140.55.  On  the  20th  day  of 
November,  1912,  Whyman  Bros.,  a  copartner- 
ship, composed  of  R.  O.  and  iR.  H.  Whyman, 
entered  into  an  agreement  with  h,  C.  Way- 
land  and  wife  to  drill,  erect,  and  construct 
for  Wayland  on  his  land  an  irrigation  well 
and  plant,  in  accordance  with  certain  speci- 
fications referred  to,  and  in  consideration 
of  such  completed  improvements  Wayland 
agreed  to  pay  $3,400,  $400  cash  and  three 
notes,  of  $1,000  each,  due  and  payable  two 
years  from  the  1st  day  of  February,  1913. 
The  cash  and  notes  with  the  copy  of  the  con- 
tract were  to  be  deposited  in  the  First  Na- 
tional Bank  of  Plainvlew,  Tex.,  there  to  be 
held  until  the  improvements  were  completed 
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according  to  contract,  and  upon  such  com- 
pletion the  notes  and  cash  were  to  become 
the  property  of  Whyman  Bros.,  and  to  secure 
which  it  was  agreed  a  mechanic's  lien  was 
created  by  the  contract  The  well  and  im- 
provements were  to  be  completed  by  the 
1st  day  of  February,  1913.  The  spedflcatlons 
referred  to  in  the  contract  gave  the  specifi- 
cations for  the  well,  its  covering,  housing, 
etc.,  calling  also  for  a  pump  of  certain  size 
and  make,  and  guaranteed  to  discharge  1,000 
gallons  per  minute,  also  a  50  H.  P.  Foos  en- 
gine, together  with  other  machinery,  parts, 
improvements,  and  the  like,  and  had  attach- 
ed thereto  the  following  guaranty: 

"Equipment  is  gnaranteed  to  deliver  1,100  gal- 
lons per  minute,  measured  over  weir  in  the 
ditch  and  to  be  satisfactory  in  every  respect, 
which  means  that  the  notes  are  not  to  be  de- 
livered to  parties  of  the  first  part  (Whyman 
Bros.)  unless  by  February  1,  1013,  they  turu 
the  well  and  machinery  over  to  the  party  of 
the  second  part  (Wayland),  pumping  1,100  gal- 
lons of  water  per  minute  regularly:" 

On  January  15,  1913,  Whyman  Bros,  trans- 
ferred the  above  contract,  together  with 
others,  to  Walter  I.  Busby.  The  evidence 
in  this  case  is  sufficient  to  show  that  the 
contract  was  transferred  to  Busby  in  trust. 
Whyman  Bros,  and  others  it  appears  had  de- 
cided to  form  a  corporation  to  perform  the 
contracts  so  transferred  and  to  complete 
the  work.  Busby  was  holding  said  con- 
tracts in  trust  for  the  proposed  corporation. 
Afterwards  a  charter  was  obtained  under 
the  name  of  Hickoz-Whyman  Engineering 
Corporation.  The  stockholders  thereof  were 
R.  O.  Whyman,  B.  H.  Whyman,  D.  I/.  Hickox, 
Mart  McKnight,  and  Walter  I.  Busby.  D. 
L.  Hickox  was  its  president,  B.  O.  Whyman, 
vice  president  and  general  manager,  and  W. 
'  I.  Busby,  secretary  and  treasurer.  The  trans- 
fer was  made  to  Busby,  a^  shown  by  the  evi- 
dence, because  the  parties  were  uncertain 
in  obtaining  the  charter,  and  they  were  not 
certain  as  to  the  time  it  would  be  issued, 
and  for  the  protection  of  the  proposed  cor- 
poration. Under  Busby  and  the  corpora- 
tion after  its  organization  the  irrigation 
plant  was  prosecuted  to  completion,  but  some 
time  after  the  date  agreed  upon  in  the  origi- 
nal contract.  Upon  completion  it  was  found 
the  well  and  plant  would  not  deliver  1,100 
gallons  of  water,  as  agreed  upon  and  guar- 
anteed. Wayland  refused  to  accept  the  plant 
and  well,  or  to  authorize  delivery  of  the 
notes  executed  by  him  and  placed  in  escrow 
in  the  bank.  This  resulted  in  negotiations 
between  Wayland  and  the  Hickox-Whyman 
Engineering  Company,  and  on  June  4,  1913, 
the  corporation,  with  its  name  signed  there- 
to by  W.  I.  Busby,  secretary,  wrote  Wayland, 
answering  a  proposition  theretofore  made  by 
him,  stating  in  its  letter  it  could  not  accept 
the  offer  of  $2,000  but  that  it  would  be  will- 
ing to  accept  $2,250  cash  and   turn  every- 


thing over  to  him,  with  the  exception  of  some 
tools.    On  June  9,  1913,  Wayland  replied: 

"Having  duly  considered  your  offer  of  June 
4th,  and  what  you  say  relative  to  same,  but  I 
am  still  of  the  same  mind  as  when  I  made  the 
offer  of  $2,000.00.  However,  I  will  make  it 
$2,125.00,  and  deduct  the  open  account  of  Mr. 
Whyman,  less  the  amount  of  oil  not  used.  The 
amount  is  about  $70.00.  Now  this  amount  cash 
will  liquidate  all  indebtedness  and  give  me  a 
clear  release  from  your  company;  however,  I 
wUl  ask  a  week  after  you  let  me  know,  in 
which  to  arrange  for  the  money." 

On  Ju«e  17,  1918,  Wayland  again  wrote 
the  corporation  that  he  had  not  heard  from 
them,  and  that  he  took  it  that  it  would 
move  the  outfit,  as  he  had  not  heard  from 
his  letter  of  June  9th,  and  unless  he  heard 
by  return  mail  he  would  make  arrangements 
accordingly.  On  June  14,  1913,  the  corpora- 
tion, through  Busby,  wrote  Wayland  from 
Humey,  instead  of  Amarillo,  where  the  for- 
^mer  letters  were  mailed,  acknowledging  re- 
ceipt of  the  letter  of  the  9th,  which  had  been 
forwarded: 

"In  reply  will  say  that  we  accept  your  com- 
promise offer  in  settlement  for  the  well  and 
equipment,  giving  you  same  clear  of  incum- 
brance.*' 

On  June  21,  1913,  Wayland  wrote,  acknowl- 
edging receipt  of  the  letter  of  June  14th, 
stating  that  he  was  ready  to  make  settle- 
ment upon  release  of  property;  also  stating 
that  Mr. .  Nunn  was  there  the  first  of  the 
week,  and,  thinking  he  would  see  the  mem-' 
bers  of  the  corporation,  gave  him  the  papers 
to  be  signed  by  the  company,  but,  instead 
of  that,  he  had  been  that  day  served  with  a 
writ  of  garnishment  in  the  case  of  Nunn  Elec- 
trict  Company  v.  Hickox,  etc.,  and  also  by 
a  writ  in  the  case  of  B.  B.  Morton  against 
Wayland.  He  stated  further  he  would  await 
reply  as  to  adjustment,  as  he  was  denied  fur-« 
ther  exercise  in  the  matter,  but  that  he  was 
ready  to  settle  when  everything  was  ar- 
ranged. J.  E.  Nunn,  of  the  Nunn  Electric 
Company,  and  Wayland  both  testified  that 
Nunn  sax7  the  letter  of  acceptance  by  the 
corporation  dated  June  14th  before  the  gar- 
nishment was  served.  He  saw  the  letter 
about  June  20th,  and  that  Wayland  said  at 
that  time  that  he  had  settled  with  the  cor- 
poration on  the  terms  named  in  the  letter. 
On  the  8th  day  of  July,  1913,  W.  I.  Busby 
transferred  the  contract  in  question,  dated 
November  20,  1912,  between  Wayland  and 
Whyman  Bros.,  in  consideration  of  the  sum 
of  $2,050  to  Ira  W.  Hall,  transferring  also 
the  lien  by  virtue  of  said  contract  Busby 
says  the  reason  this  transfer  was  made  to 
Hall  was  that  the  Hickox-Whyman  Engi- 
neering Corporation  was  indebted  to  the  Foos 
Qas  EIngine  Company,  and  that  Hall  was 
acting  as  its  agent  in  the  matter,  and  to  se- 
cure the  Foos  Gas  Engine  Company.  This 
witness  also  testified  that  at  the  time  of 
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mitkin;;  the  transfer  Hall  and  himself  knew 
that  the  garnishment  had  been  served  on 
Wayland  June  21,  1913.  Hall,  however, 
testified  that  he  did  not  know  of  the  gar- 
nishment. Bnsby  and  Whyman's  testimony 
is  to  the  effect  that  Busby  was  trustee  for 
the  corporation  In  holding  the  contract  in 
his  name,  and  that  the  transfer  was  made 
to  secure  a  debt  due  by  the  corporation  to 
Foos  Gas  Engine  Company,  for  whom  Hall 
was  acting  in  taking  the  transfer;  and  Hairs 
testimony  is  also  substantially  to  the  same 
effect,  and  that  he  held  the  contract  and 
transfer  in  trust  for  his  company,  the  Foos 
Gas  Engine  Company.  On  July  27,  1913,  L. 
C.  Wayland  and  the  Foos  Gas  Engine  Com- 
pany, acting  through  its  agent,  I.  W.  Hall,  en- 
tered into  a  written  contract,  the  effect  of 
Which  was  to  transfer  to  Wlayland  all  piachin- 
ery,  pumping  plant,  etc.,  on  Wayland's  land,  in 
consideration  of  $1,900,  to  be  deposited  in  the 
bank  to  protect  Wayland  against  any  claims 
legally  existing  against  the  plant  for  labor 
and  material,  and  stipulating,  if  none  existed 
or  were  filed  within  30  days,  then  $1,140.55 
was  to.  be  deposited  with  the  clerk  of  the  dis- 
trict court,  and  held  subject  to  the  orders  of 
the  court  in  the  case  of  Nunn  Electric  Com- 
pany V.  L.  C.  Wayland,  Garnishee,  the  bal- 
ance, after  satisfying  all  claims  against  the 
plant,  to  be  delivered  to  Foos  Gas  Engine 
Company.  It  is  further  stipulated  that  Hall 
was  to  execute  a  release  of  the  mechanic's 
lien  upon  the  deposit  of  the  $1,900,  and  to. 
return  the  cash  and  notes  held  in  the  bank 
under  the  original  contract,,  but  if  the  lien 
was  not  released  the  $1,900  was  to  be  re- 
funded, as  well  also  as  $150,  which  that  day 
had  been  advanced  by  Wayland  to  Hall. 

The  evidence  is  sufficient  to  authorize  the 
finding  that  Wayland*s  contract  with  Hall 
was  based  upon  the  settlement  agreement 
effected  by  correspondence  between  Wayland 
and  Hickox-Whyman  Engineering  Corpora- 
tion. That  is  $2,125  for  the  pump,  machinery, 
and  plant,  and  that  this  included  the  item 
of  $70  or  $75,  which  R.  O.  Whyman  owed  to 
Wayland,  and  also  $150,  lien  filed  by  Mr. 
Morton  against  Wayland.  The  contract  show- 
ing that  Wayland  deposited  $1,900  for  Hall, 
and  also  advanced  $150,  all  of  which  was  to 
be  returned  if  the  land  was  not  cleared  of 
the  lien,  or  if  the  escrow  deposit  of  $500  and 
the  three  notes  were  not  returned  him.  The 
payment  of  the  $1,900,  plus  $150  and  plus 
$75  due  Wayland  from  Whyman,  and  which 
under  the  settlement  was  to  be  allowed, 
makes  the  contract  with  Hall  exactly  the 
amount  agreed  to  be  paid  for  the  plant, 
$2,125,  as  shown  by  the  settlement  which 
was  effected  by  the  correspondence. 

[1 ,  21  The  first  assignment  and  proposition 
thereunder  assert  that  when  the  garnish- 
ment was  served,  and  up  until  the  contract 
with  Hall,  July  27,  1913,  was  executed,  the 
daim  against  Wayland  was  an  unliquidated 


demand,  and  therefore  not  subject  to  gar- 
nishment On  the  former  appeal  under  the 
record  as  then  made,  this  court  so  held. 
183  S.  W.  13.    It  was  then  said: 

"In  this  case,  at  least  at  the  time  the  writ 
of  garnishment  was  served,  we  can  see  no  obli- 
gation of  indebtedness  from  Wayland  to  Why- 
man  Bros.,  or  the  engineering  corporation." 

However,  on  this  record  it  is  shown  the 
dispute  as  to  the  liability  under  the  original 
contract  for  the  irrigation  plant  was  settled 
by  letters  before  the  garnishment  writ  was 
issued  or  served,  and  the  price  for  the  plant 
and  the  work  fully  agreed  upon  and  fixed 
at  $2,125,  vesting  hi  Wayland  the  title  to  the 
plant  .and  fixing  the  amount  due  under  the 
contract.  When  Hall  procured  a  transfer 
from  Busby,  who  was  acting  for  the  corpora- 
tion, and  for  the  benefit  of  Hall's  principal, 
the  Foos  Gas  Engine  Company,  he  took  the 
contract  as  originally  made  by  Wayland,  and 
the  amount  due  thereon  as  fixed  by  agree- 
ment cum  onere;  in  other  words,  he  stepped 
into  the  shoes  of  the  engineering  corporation. 
His  contract  of  July  27th  with  Wayland  evi- 
dences this  fact,  and  he  thereby  confirmed 
the  settlement  theretofore  made,  -  accepting 
the  same  amount.  This  contract  confirmed 
the  title  to  th&  plant  in  Wayland  at  the 
agreed  price,  and  upon  payment  of  the 
amount  agreed  upon  released  all  liens.  The 
plaintiff  in  error  acquired  no  better  right 
to  the  debt  or  property  by  the  transfer  to 
him  than  the  engineering  corporaticm  or 
Busby  had.  The  service  of  the  writ  prevent- 
ed a  voluntary  payment  of  the  debt  by  Way- 
land.  The  superior  right  to  the  money  was 
in  the  defendant  in  error  by  virtue  of  the 
writ  of  garnishment,  and  the  creditor  could 
not  invest  plaintiff  in  error  with  a  better 
right  than  it  had.  Gause  v.  Cone,  73  Tex. 
239,  n  S.  W.  162.  The  first  assignment  w.ill 
be  overruled. 

[31  The  second  assignment  presents  the 
proposition  that  to  hold  one  liable  as  gar- 
nishee it  must  appear  that  he  had  funds  in 
bis  hands  at  the  date  the  writ  was  served 
or  at  the  date  of  the  filing  of  his  answer,  be- 
longing to  the  defendant  in  garnishment. 
We  think  the  proposition  asserts  a  correct 
proposition  of  law,  but  we  find  that  the  trial 
court  had  sufficient  evidence  upon  which  to 
base  a  finding  that  when  the  writ  was  served 
Wayland  was  indebted  to  the  defendants  in 
garnishment,  and  therefore  overrule  the 
assignment  for  the  reason  heretofore  set  out, 
and  under  the  facts  of  the  case  as  stated. 

[41  The  third,  fourth,  fifth,  sixth,  seventh, 
and  eighth  assignments  assert  there  was 
error  in  permitting  the  witnesses,  W.  I.  Bus- 
by, R.  0.  Whyman,  and  D.  L.  Hickox  to 
testify  to  the  effect  that  Wlhyman  Bros.,  in 
assigning  the  contract  to  Busby,  did  so  as 
preliminary  to  obtaining  a  charter  for  a  cor- 
poration, and  to  hold  in  trust  for  the  cor- 
poration, and  that  he  did  so  hold  it.    The  ^ 
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proposition  is  presented  that  evidence  or 
declaration  of  a  grantor  after  the  execution 
and  delivery  of  the  deed  is  not  admissible 
to  impeach  the  vendee's  title.  This  evi- 
dence did  not  have  that  effect,  and,  be- 
sides, the  purpose  or  declaration  of  the 
purpose  was  not  made  after  the  execution 
and  delivery  of  the  transfer  to  Hall.  The 
effect  of  the  testimony  is  simply  to  explain 
in  whom  was  held  the  legal  title  and  in 
whom  was  the  equitable  interest.  In  fact, 
the  transfer  to  Hall  shows  that  the  con- 
sideration was  not  paid  to  Busby,  but  the 
transfer  was  upon  the  consideration  that  the 
engineering  corporation  was  indebted  to  the 
Foos  Gas  Kngine  Company.  To  secure  that 
indebtedness  the  transfer  was  made..  The 
rights  of  both  the  plaintiff  in  error  and  de- 
fendant in  error  are  based  upon  the  same 
common  source,  that  is,  the  Hickox-Whyman 
Engineering  Corporation  ;  hence  the  testimony 
does  not  impeach  the  plaintiff  in  error's  title, 
but  establishes  his  right  thereto,  subject,  of 
course,  to  the  prior  garnishment.  The  trans- 
fers in  this  case  are  in  effect  only  collateral 
to  the  issues  between  the  parties  to  this  cause, 
as  both  obtained  their  rights  from  the  same 
common  source.  Tbe  defendant  in  error  was 
not  a  party  to  any  of  those  transfers,  and 
hence  could  show  in  whom  •  was  lodged  the 
right  to  the  debt  in  fact,  and  had  the  right 
to  fully  inquire  into  the  matter  and  show 
that  it  was  held  in  Buaby  in  trust  for  his  cor- 
poration. Hudson  V.  Wilkinson,  45  Tex.  444; 
Cuney  v.  Dupree,  21  Tex.  211;  Kahle  v.  Stone, 
95  Tex.  106,  65  S.  W.  623. 

The  ninth  assignment  will  be  overruled. 
The  assignment  and  proposition  we  do  not 
regard  as  correct  proi)ositions  of  law  as  ap- 
plied to  this  case. 

[5]  The  tenth  assignment  and  proposition 
are  to  the  effect  that  defendants  in  error,  in 
their  controverting  answer,  did  not  allege 
that  the  garnishee  and  intervener  knew  that 
W.  I.  Busby  held  the  contract  for  any  other 
person  than  himself.  We  do  not  think  it  was 
necessary  to  allege  such  fact.  It  was  al- 
leged that  Busby  was  holding  it  in  trust 
for  the  corporation.  The  assignment  we 
think   shows  no  error. 

[6,  7]  The  eleventh  assignment  complains 
that  the  court  erred  in  permitting  a  Mr. 
Graham  to  produce  and  read  in  evidence  the 
letters  between  Wayland  and,  the  Hickox- 
Whyman  Engineering  Corporation,  hereto- 
fore set  out,  because:  (1)  Tlie  letters  came 
into  the  possession  of  the  witness  by  reason 
of  the  relationship  of  attorney  and  client; 
(2)  because  they  are  not  binding  upon  Hall, 
as  they  were  between  parties  not  interested 
in  this  suit;  (3)  the  letters  were  not  written 
by  intervener,  and  would  not  bind  him.  The 
witness  was  attorney  for  Wayland  in  filing 
his  answer  in  this  cause,  and  was  also  his 
adviser  in   the  settlement,  etc.     Neither  he 


nor  Wayland  objected  to  the  introduction  of 
the  letters.  W/e  do  not  think,  plaintiff  in 
error  is  in  position  to  urge  the  relationship 
of  attorney  and  client  The  letters  fixed  and 
established  the  amount  due  from  Wayland 
to  the  Hlckox-W  hyman  Engineering  Corpora- 
tion before  Hall  purchased  the  same.  He 
bought  such  contract,  and  the  rights  of  the 
parties  were  fixed  before  he  purchased.  He 
could  recover  no  more  than  Wayland  was  due 
thereon,  and  in  fact  claimed  no  more,  and 
accepted  the  amount  agreed  upon.  His  rights 
were  in  privity  with  Wayland  and  the  cor- 
poration, and  he  was  bound  by  their  agree- 
ment fixing  the  amount.  As  to  those  parties 
the  question  of  notice  was  immaterial.  Hall 
purchased  pendente  lite,  and  lis  pendens 
applies.  He  took  no  greater  right  than  his 
vendor  had. 

[8]  The  twelfth  assignment  is  to  the  testi- 
mony of  J.  E.  Nunn,  to  the  effect  that  he 
talked  with  Wayland  before  the  garnishment 
was  served  about  the  agreement  in  which 
Wayland  said  he  had  agreed  upon  the  terms 
of  the  settlement  We  think  there  was  no 
error  in  admitting  the  testimony,  for  the 
reasons  heretofore  given. 

The  Judgment  will  be  afiirmed* 


WESTERN  INDEMNITY  CO.  ▼.  MacKECH- 
NIE.     (No.  8119.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 
May  24,   1919.) 

L  Appeal    and    Error    ^=>10e2(l)— Harm- 
less   Error—Submission    of    Issue— Re- 
lease  —    "Know"    —    "Understand"  - 
"Appreciate"— "Effect." 
In   action   on   accident  policy   defended  on 
ground  that  insured  had  executed  release,  sub- 
mission of  issue  of  whether  insured  was  '*po8' 
scssed   of  sufficient   mental  capacity    to  Itnow, 
understand,  and  appreciate  the  nature  and  ef- 
fect and  result  of  his  act,"  held  not  prejudicial, 
the  words  "know,  understand,  and  appreciate" 
having  been  used  with  the  same  moaning  and 
the  word  "effect,"  with  same  meaning  as  •'re- 
sult,"   the   question    being    merely    whether  in- 
sured had  mental   capacity   to   understand  the 
nature  and  effect  of  execution  of  release. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Appre- 
ciate ;  Effect ;  Know ;  Second  Series,  Under- 
stand.] 

2.  Insurance    ^=»668(11)    —   Accident   In- 
surance—Cause   OP   Disability— Death- 
Disease. 
In  action  on  accident  policy,  whether  tbe 
injuries   were    effected,    directly    and    independ- 
ently   of   all    other   causes,    through    accidental 
means,  or  whether  disease  or  use  of  alcoholic 
liquors  caused  or  contributed  thereto,  held  for 
the  jury. 


^=:»For  other  cases  see  same  topic  and  KEY-NUMB£R  In  all  Key-Numbered  Digests  and  Indexes 

Digitized  by  LjOOQIC 


Tex.) 


WESTERN  INDEMNITY  CO.  v.  MaoKECHNIE 

(214  S.W.) 


457 


3.  INSUBANCB  ^=»e68(14)  —  Relbasb  — 
Mental  Competency— Jubt   QuEsmoN. 

Whether  Insured,  at  time  of  executing  re- 
lease to  insurance  company,  was  competent  to 
fully  comprehend  the  nature  of  the  release 
was  for  the  jury.  • 

4.  iNSUBANCB  tS=»665(5)  —  Accident  Insub- 
▲NCE  —  Cause  of  Disability  and  Death 
—Sufficiency  of  Evidence. 

Evidence  held  sufficient  to  warrant  finding 
that  insured^s  injuries  resulted  through  ac<;i- 
dental  means,  and  that  such  injuries,  independ- 
ently of  other  causes,  totally  disabled  insured, 
and  caused  permanent  paralysis,  and  finally 
his  death. 

5.  Tbial   ^=»3^(5)— Special  Issues. 

In  suit  on  accident  policy  to  recover  both 
weekly  indemnity  for  disability  and  initial  prin- 
cipal sum  for  insured's  death,  the  submission, 
for  a  **Yes"  or  **No"  answer,  of  a  special  is- 
sue whether  the  claimed  injuries  to  insured  did 
"continuously  and  wholly  disable"  insured, 
"and  result  in  his  death,"  held  erroneous,  as 
combining  distinct  issues,  which  might  te  an- 
swered differently. 

6.  Tbial  ^=»352(5)— Accident  Insubance— 
Submission  of  Issue. 

In  action  on  accident  policy,  where  de- 
fense was  that  either  one  of  two  diseases,  or 
use  of  intoxicants  caused  or  contributed  to  in- 
sured's death,  the  submission  in  one  issue  of 
whether  plaintiffs  had  proved  that  neither  the 
use  of  liquor  nor  either  disease  caused,  or  con- 
tributed to  cause,  the  injury  which  resulted 
in  insured's  death,  was  erroneous,  involving 
several  issues  of  fact,  which  insurer  was  en- 
titled to  have  separately  submitted. 

7.  Insubance  ^^^466  —  Accident  Insub- 
ANcl— Pboximate  Cause. 

Under  accident  policy  insuring  against  bod- 
ily injuries  inflicted,  "directly  and  independ- 
ently of  all  other  causes,"  through  accidental 
means,  if  disease  with  which  insured  was  suf- 
fering caused  apoplexy  resulting  in  insured's 
death,  or  if  injury  received  by  insured  in  a 
fall  concurred  with  such  disease  in  causing 
such  apoplexy,  the  insurance  company  was 
not  liable,  but  was  liable  if  the  injury  from 
the  fall  was  the  sole  cause  of  the  apoplexy. 

8.  Appeal  and  Ebbob  ^=>207  ~  Impbopeb 
A BGUME NT—Necessity  of  Objection. 

Where  court  fails,  on  its  own  motion,  to 
confine  counsel  strictly  to  the  evidence,  under 
court  rules  30  and  41  (142  S.  W.  xx),  the  op- 
posing counsel  has  the  privilege  of  presenting 
his  point  of  objection,  but  is  not  required  to 
do  so  to  subsequently  avail  himself  thereof. 

0.  Appeal  and  Ebbob  <|s=>10C0(1)  —  Tbial 
<©=>125(5)— Conduct  op  Counsel  in  Abgu- 

MENT— PBEJUDICIAL  KeMABK«. 

In  action  by  insured's  surviving  widow 
against  insurance  company  on  accident  policy, 
conduct  of  counsel  for  surviving  widow,  in 
referring  to  the  widow  as  a  "poor  old  woman 
without  friends  and  without  money,"  and  in 
criticising  insurer's  counsel  for  objection  to 
such  remarks,  held  improper  and  prejudicial. 


Appeal  from  District  Court,  Dallas  Coun- 
ty j  E.  B.  Muse,  Judge. 

Suit  by  Mrs.  Ellen  MacKechnle  and  an- 
other against  Western  Indemnity  Company. 
Judgment  for  named  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 

Carden,  Starling,  Carden,  Hemphill  & 
Wallace,  of  Dallas,  for  appellant. 

R.  R.'  Hazlewood,  of  Amarillo,  and  Cock- 
rell,  Gray,  McBrlde  &  0*Donnell,  of  Dallas, 
for  appellee. 

TALBOT,  J.  This  Is  the  second  time  this 
case  has  been  before  this  court  The  opin- 
ion on  the  former  appeal  Is  reported  In  185 
S.  W.  615.  The  suit  was  orl^nally  Instituted 
by  the  appellee,  Mrs.  Ellen  MacKechnie,  as 
guardian  of  the  person  and  estate  of  Edward 
MacKechnle,  against  the  appellant,  Western 
Indemnity  Company,  a  corporation  organiz- 
ed under  the  laws  of  the  state  of  Texas,  and 
the  Western  Casualty  &  Guaranty  Insurance 
Company,  a  corporation  created  under  the 
laws  of  the  state  of  Oklahoma,  on  an « ac- 
cident Insurance  policy.  Since  the  former 
appeal,  and  prior  to  the  trial  resulting  in  the 
judgment  from  which  the  present  appeal  is 
prosecuted,  Edward  MacKechnie  -died,  and 
by  an  amended  petition  the  said  Mrs.  Ellen 
MacKechnie  and  Stewart  MacKechnie,  as 
plaintiffs,  continued  the  prosecution  of  the 
suit  in  their  own  behalf.  The  petition  al- 
leges, in  substance,  that  the  said  Mrs.  Ellen 
MacKechnle  is  the  surviving  wife  of  Ed- 
ward MacKechnie ;  that  Stewart  MacKechnie 
is  their  son,  and  that  they  are  the  only  sur- 
viving heirs  of  the  said  Edward  MacKechnie ; 
that  the  appellant,  Western  Indemnity  Com- 
pany, has  taken  over  all  the  business,  proper- 
ties, and  Insurance  policies  of  Its  codef end- 
ant  herein,  and  has  assumed  all  its  llabill-' 
ties,  including  the  terms  and  liabilities  of 
the  contract  herein  sued  on.  The  petition 
further  alleges  that  the  Western  Casualty  & 
Guaranty  Company  executed  and  delivered 
to  Edward  MacKechnle  on  February  20, 
1911,  Its  written  policy  of  insurance,  where- 
by it  Insured  the  said  EMward  MacKechnie  in 
th*e  initial  principal  sum  of  $5',000,  and  for  a 
weekly  Indemnity  of  $25  for  the  term  of  12 
months  from  the  date  of  said  policy,  against 
bodily  Injuries  inflicted,  directly  and  in- 
dependently of  all  other  causes,  through  ac- 
cidental means,  which  policy,  by  renewals, 
was  continued  in  force  for  the  period  of 
three  years  from  its  date;  that  said  policy. of 
insurance,  by  its  terms,  insured  the  said  Ed- 
ward MacKechnie  against  bodily  injuries  ef- 
fected, directly  and  independently  of  all  other 
causes,  through  accidental  means,  and  pro- 
vided that  if  such  injuries  should.  Independ- 
ently and  exclusively  of  all  other  causes. 
Immediately,  continuously,   and  wholly  dls- 
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able  and  prevent  the  assured  from  perform- 
ing any  and  every  kind  of  duty  pertaining 
to  his  occupation,  and  during  the  period  of 
such  continuous  disability,  and  vrithln .  200 
weeks  from  date  of  the  accident,  should  re- 
sult in  the  loss  of  the  life  of  the  said  Ed- 
ward MacKechnle,  the  said  Insurance  com- 
pany would  pay  the  sum  of  $5,000,  denomi- 
nated in  the  policy  as  the  "initial  principal 
sum/'  and  in  addition  the  weekly  indemnity 
as  provided. for  in  said  policy  to  the  date  of 
the  death  of  the  said  Edward  MacKechnle, 
plus  any  accumulations  which  might  have  ac- 
crued under  the  terms  of  the  policy  at  the 
time  such  injuries  were  sustained;  that  said 
policy  of  insurance  also  stipulated  that  if 
such  injuries  to  the  said  Edward  MacKechnle 
should  not  result  in  his  death,  but  should  im- 
mediately, continuously,  and  wholly  disable 
and  prevent  him  from  performing  any  and 
every  kind  of  duty  pertaining  to  his  occu- 
pation, and  during  the  period  of  such  dis- 
ability, and  within  90  days  from  the  date  of 
the  accident,  should  directly,  independently, 
and  exclusively  of  all  other  causes  result 
in .  permanent  paralysis,  and  if  within  30 
days  after  the  expiration  of  one  year  from 
the  date  of  such  paralysis  he  should  be 
declared  by  competent  and  duly  constituted 
medical  authority  to  be  permanently  para- 
lyzed, and  to  be  thereafter  unable  to  engage 
in  any  work  or  occupation  for  wages  or  profit, 
the  Western  Casualty  &  Guaranty  Insurance 
Company  would  pay  him  the  principal  sum  of 
said  poUcy,  to  wit,  $5,000,  and  in  addition 
thereto  the  weekly  indemnity  stipulated  to 
be  paid  for  one  year.  It  is  further  alleged 
that  on  September  25,  1913,  the  said  Edward 
MacKechnle,  while  attempting  to  board  a 
street  car  in  the  city  of  Dallas,  did  suffer  a 
fall  to  the  ground  or  pavement,  or  upon  or 
against  said  car,  and  did  thereby  sustain  and 
'  suffer  bodily  injuries  which  were  effected 
directly  and  independently  of  all  other  causes 
through  accidental  means ;  that  said  injuries 
did,  independently  and  exclusively  of  all  oth- 
er causes,  immediately,  continuously,  and 
wholly  disable  and  prevent  the  said  Edward 
MacKechnle  from  performing  any  and'  every 
kind  of  work  or  duty  pertaining  to  his  oc- 
cupation, and  did,  during  the  period  of  such 
continuous  disability,  and  within  200  weeks 
from  the  date  of  said  accident,  result  in  the 
death  of  said  Edward  MacKechnle;  that, 
even  though  plaintiffs  should  be  mistaken  in 
stating  that  said  injuries  resulted  in  said 
Edward  MacKechnle's  death,  they,  neverthe- 
less, state  that  said  Injuries  did,  independ- 
ently and  exclusively  of  all  other  causes.  Im- 
mediately; continuously,  and  wholly  disable 
and  prevent  said  Edward  MacKechnle  from 
performing  any  and  every  kind  of  duty  per- 
taining to  his  occupation,  and  not  only  did 
such  disability  continue  from  the  date  of 
such  accident  up  to  the  death  of  said  Ed- 
ward MacKechnle,  but  said  Injuries  did  fur- 


ther, during  the  period  of  such  disability,  and 
on,  to  wit,  October  25,  1913,  and  within  90 
days  from  the  date  of  said  accident,  result 
directly,  independently,  and  exclusively  of 
all  other  causes  In  x>ennanent  paralysis  of 
the  said  Edward  MacKechnle,  and  within  30 
days  after  the  expiration  of  one  year  from 
the  said  date  of  October  25,  1913,  the  said 
B}dward  MacKechnle  was  declared  by  a  com- 
petent and  duly  constituted  medical  author- 
ity to  be  ];>ermanently  paralyzed,  and  perma- 
nently insane,  and  to  be  thereafter  unable  to 
engage  in  any  kind  of  occupation  or  work  for 
wages  or  profit;  that  immediately  following 
said  accident,  and  resulting  directly,  inde- 
pendently, and  exclusively  therefrom,  tlie 
said  Edward  MacKechnle  became,  and  con- 
tinued to  be,  unto  his  death,  insane ;  that  on, 
to  wit,  February  3,  1914,  the  said  MacKech- 
nle was  adjudged  to  be  insane  by  the  board 
of  lunacy,  and  by  the  probate  court  of  Potter 
county,  Tex.,  and  the  plaintiff  Ellen  Mac- 
Kechnle was  by  the  county  court  of  said 
county  appointed  guardian  of  the  person  and 
estate  of  the  said  Edward  MacKechnle,  and 
continued  such  up  to  his  death.  Plaintiffs 
also  alleged  that  said  policy  or  insurance 
contained  the  further  stipulation  and  provi- 
sion, as  follows,  to  wit,  "Policy  to  be  pay- 
able in  case  of  my  death  to  Ellen  MacKech- 
nle, whose  relation  to  me  is  that  of  wife;" 
that  plaintiffs  assume  the  true  meaning  of 
said  policy  in  its  entire  terms  to  be  that,  if 
said  Injuries  to  said  Edward  MacKechnle 
should  result  in  his  death  within  200  weeks 
from  the  date  of  said  accident,  the  ''initial 
principal  sum"  thereof,  ^together  with  the 
the  percentage  ''accimaulations*'  thertunder, 
should  be  payable  to  said  Ellen  MacKechnle, 
but  that  if  said  injuries  should  not  result  In 
death  within  that  time,  but  should  cause  the 
disability  and  paralysis  of  said  Edward  Mac- 
Kechnle, and  result  in  his  being  declared  by 
medical  authorities  to  be  paralyzed  and  dis- 
abled, as  contemplated  by  the  terms  of  said 
policy,  then  such  "Initial  principal  sum" 
should  be  paid  to  the  said  Edward  Mac- 
Kechnle, and  now,  he  being  dead,  to  his  heirs 
suing  herein;  and  that  the  further  meaning 
of  said  policy  is  that  the  weekly  Indemnity 
thereunder  should  be  at  all  events  paid  to 
said  Edward  MacKechnle,  and  now,  he  being 
dead,  to  his  heirs  suing  herein ;  that,  if  such 
be  not  the  true  meaning  of  said  policy,  then 
same  is  by  its  terms  payable  entirely  to 
the  said  Ellen  MacKechnle.  In  any  event, 
both  plaintiffs  ask  and  pray  that  the  Judg- 
ment to  be  rendered  herein  shall  be  rendered 
altogether  in  favor  of  the  said  Ellen  Mac- 
Kechnle. Plaintiffs  assert  that  by  reason 
of  the  provisions  of  the  policy  the  defendant 
was  liable  for  the  Initial  or  principal  sum 
of  $5,000,  also  for  the  weekly  indemnity  and 
accumulations,  together  with  interest,  stat- 
utory penalties,  and  attorney's  fees.  The 
defendant  answered  by  general  denial  and 
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by  special  denial.  They  denied  that  either 
the  alleged  paralysis  or  the  alleged  insanity 
or  the  alleged  death  of  the  said  Edward  Mac- 
Kechnle  resulted  directly,  independently,  and 
exclusively  of  all  other  causes  from  an  ac- 
cident within  the  provisions  of  the  policy 
sued  on;  that,  if  said  Edward  MacKechnle 
euffered  from  paralysis  or  insanity,  such 
paralysis  or  insanity  was  caused  or  contribut- 
ed to  by  disease  pr  natural  causes ;  that  said 
MacKechnle,  prior  to,  and  at  the  time  of,  his 
alleged  accident,  suffered  from  the  diseases 
of  arteriosclerosis  and  Bright's  disease,  and 
that  on  account  of  each  and  both  of  said  dis- 
eases a  blood  vessel  in  the  brain  of  Mac- 
Kechnle on  August  25, 1913,  long  after  his  al- 
leged accident,  became  ruptured,  which  rup- 
ture resulted  in  apoplexy,  which  apoplexy 
resulted  in  the  alleged  paralysis  and  in- 
sanity. The  defendant  further  alleged  that 
the  said  MacKechnle,  for  many  years  prior 
to  said  alleged  accident  and  subsequent  there- 
to, was  an  habitual  and  constant  user  of  in- 
toxicating liquor,  and  that  such  use  of  such 
liquor,  either  alone  or  together  with  said 
diseases,  or  with  one  or  the  other,  caused 
and  contributed  to  cause  said  rupture  of 
said  blood  vessel  in  said  brain,  resulting  as 
aforesaid;  that  such  paralysis,  insanity,  or 
death,  if  any,  was  caused,  or  coiilributed  to, 
by  such  arteriosclerosis,  or  Bright's  disease, 
or  such  habitual  use  of  intoxicating  liquor, 
either  acting  separately  or  together,  produc- 
ing the  alleged  paralysis,  insanity,  or  death. 
They  further  answered  that  on  or  about  the 
25th  day  of  September,  1913,  MacKechnle 
made  claim  under  his  policy  for  the  alleged 
injuries  and  fOr  loss  of  time  resulting  there- 
from, and  that  they  thereupon  paid  him  $142.- 
15,  and  accepted  from  him  a  full,  complete, 
and  final  release  and  discharge  from  any  and 
all  liability  resulting  from  said  policy  and 
said  injuries  and  accident. 

The  plaintiffs  filed  a  supplemental  petition 
denying  these  allegaticms  in  the  defendant's 
answer,  and  charging  that  at  the  time  of  the 
execution  of  the  purported  release,  and  the 
settlement  therein  mentioned,  the  said  Ed- 
ward MacKechnle  was  of  unsound  mind,  and 
unable  to  understand  the  purport  or  extent  of 
said  release,  and  the  same  was  not  binding 
upon  him,  and  offered  to  return  to  the  de- 
fendants the  sums  of  money,  if  any,  with 
legal  interest,  paid  by  them  upon  said  pur- 
ported settlement. 

The  case  was  submitted  to  a  Jury  upon  spe- 
cial issues,  and  Judgment  upon  their  finding 
rendered  in  favor  of  the  plaintiff  Ellen  Mac- 
Kechnle in  the  sum  of  113,781.92,  which  in- 
cluded principal,  interest,  and  attorney's  fees, 
together  with  all  costs.  It  was  further  ad- 
Judged  that  the  plaintiff  Stewart  MacKech- 
nle take  nothing  by  the  suit.  Motion  for  a 
new  trial  having  been  overruled,  the  defend- 
ant, Western  Indemnity  Ck>mpany,  perfected 
an  appeal. 


The  record  shows,  as  is  alleged  in  appel- 
lee's petition,  the  issuance  of  the  accident  in- 
surance policy  sued  on,  and  that  said  policy 
was  in  force  on  the  25th  day  of  September, 
1913 ;  that  Edward  MacKechnle  on  that  day, 
while  attempting  to  catch  a  moving  street  car 
with  the  view  of  boarding  it,  fell  and  acci- 
dentally broke  one  of  his  arms  and  bruised 
his  forehead ;  that  on  the  15th  day  of  October, 
1913,  20  days  after  this  accident,  the  said 
MacKechnle,  in  consideration  of  the  sum  of 
$142.15  paid  to  him  by  appellants,  released 
them,  in  writing,  from  all  claims  under  the 
policy  issued  to  him  "on  account  of  and  in 
full  compromise  settlement  for  injuries  ac- 
cidentally sustained  on  or  about  September 
25,  1913." 

The  court  submitted  to  the  Jury  the  follow- 
ing issue: 

"Was  Edward  MacKechnle  at  the  time  he 
executed  the  release,  on  October  15,  1913, 
possessed  of  sufficient  mental  capacity  to  know, 
understand,  and  appreciate  the  nature  and  ef- 
fect and  result  of  his  act?  Let  your  answer 
be  the  one  word,  'Yes'  or  *No.'" 

The  appellant  requested  this  instruction: 

"Ton  are  instructed  that  the  burden  of  proof 
is  upon  the  plaintiffs  to  establish  by  a  pre- 
ponderance of  the  evidence  that  Edward  Mac- 
Kechnle was  mentally  incapacitated  at  the 
very  time  he  executed  the  release  in  evidencex 
to  know  that  he  had  done  so,  and,  the  plain- 
tiffs having  wholly  failed  to  offer  any  testi- 
mony whatever  tending  to  establish  this  fact, 
it  therefore  follows,  as  a  matter  of  law,  that 
said  release  cannot  be  set  aside,  and  you  arc 
instructed  to  return  a  verdict  for  the  defend- 
ants as  follows:  'We,  the  jury,  find  for  the 
defendants.' " 

The  requested  instruction  was  refused,  and 
the  court's  action  in  refusing  it,  and  in  sub- 
mitting the  Issue  quoted,  forms  the  basis  of 
appellant's  first,  second,  and  third  assign- 
ments of  error,  which  are  presented  together 
in  the  brief.  The  propositions  here  contended 
for  by  appellant  are,  in  substance,  (1)  that 
there  was  no  evidence  that  Edward  Mac- 
Kechnle did  not  have  sufficient  mental  ca- 
pacity to  understand  the  nature  and  effect  of 
the  release  at  the  time  he  signed  it,  and, 
since  it  was  not  alleged  that  the  release  was 
executed  by  fraud,  accident,  or  mistake,  the 
peremptory  instruction  should  have  been  giv- 
en ;  (2)  that  the  issue  submitted  imposed  up- 
on the  appellant  a  greater  burden  than  re- 
quired by  law,  in  that  it  required  the  Jury  to 
find,  in  order  to  resolve  the  issue  favorable 
to  appellant,  that  MacKechnle  not  only  had 
sufiicient  mental  capacity  to  un4erstand  the 
nature  of  the  release,  but  suflScient  legal 
knowledge  to  construe  the  legal  effect  there- 
of ;  (3)  that  the  issue  was  too  burdensome,  in 
that  it  required  the  Jury  to  find,  before  they 
would  be  authorized  to  answer  the  question 
"Yes,"  that  MacKechnle  not  only  had  sufficient 
mental  capacity  to  know,  but  to  understand 
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and  appreciate,  the  nature  and  effect  of  his 
act,  and  further,  the  result  of  his  act,  where- 
as, If  JSKlacKechnie  had  sufficient  mental  ca- 
pacity either  to  know  or  to  understand  or  to 
appreciate  the  nature  and  effect  of  his  act, 
the  question  should  have  been  answered 
"Yes." 

The  court  did  not  err  in  refusing  to  give 
appellant's  said  special  charge.  The  charge 
instructed  the  jury,  in  effect,  that  the  plain- 
tiffs had  wholly  failed  to  Introduce  any  testi- 
mony whatever  tending  to  show  that  Edward 
MacKechnie  was  mentally  incapacitated,  at 
the  time  he  executed  the  release  in  evidence, 
to  understand  the  nature  and  effect  thereof. 
With  this  view  of  the  testimony  we  do  not 
agree.  The  testimony  bearing  upon  the  Is- 
sue is  too  lengthy  to  be  quoted  In  this  opinion. 
It  has  been  carefully  read  and  considered, 
and,  in  our  opinion,  it  was  of  such  character 
as  to  require  the  submission  of  the  question 
to  the  jury  for  decision.  This  being  true,  It 
would  have  been  positive  error  to  have  given 
the  requested  charge.  The  court  was  there- 
fore right  in  refusing  It,  and  in  submitting 
the  issue  to  the  jury.  But  the  record  fails  to 
disclose  that  appellant,  either  before  or  at 
the  time  of  the  submission  of  the  Issue,  or 
In  Its  motion  for  a  new  trial,  contended  that 
the  evidence  was  Insufficient  to  warrant  Its 
submission. 

[1]  Was  the  form  and  manner  of  submit- 
ting the  issue  materially  or  prejudicially  er- 
roneous? That  is,  did  the  language  used  in 
framing  the  issue  impose  upon  the  appellant, 
as  appellant  contends  it  did,  a  greater  burden 
than  required  by  law,  in  that  it  required  the 
jury  to  find  that  MacKechnie  not  only  had 
sufficient  mental  capacity  to  know,  to  under- 
stand and  appreciate  the  nature,  effect,  and 
result  of  his  act  In  executing  the  release,  but 
possessed  sufficient  legal  knowledge  to  con- 
strue the  legal  effect  of  the  release?  In  our 
opinion  a  negative  answer  should  be  given 
the  question.  It  may  be  admitted  that  more 
words  were  used  than  necessary  to  properly 
submit  the  Issue,  but  we  are  unable  to  see 
how  appellant  was  Injured  by  the  phrase- 
ology. As  here  used,  there  Is  practically  no 
difference  In  the  meaning  of  the  words 
"know,"  "understand,"  and  "appreciate,"  nor 
is  there  any  material  difference  in  the  mean 
ing  of  the  words  "effect"  and  "result,"  in  the 
connection  used.  According  to  standard  lex- 
icographers, to  "know"  means  to  perceive  or 
apprehend;  to  understand.  To  "under- 
stand" means  to  apprehend  the  meaning  of; 
to  comprehend;  to  know.  To  "appreciate" 
means  to  be  sensible  of ;  to  perceive  the  na- 
ture or  effect  of.  "Effect"  is  that  which  fol- 
lows from  an  antecedent  called  the  cause, 
the  result  or  consequence  of  an  act,  or  that 
w^hich  is  produced  by  an  antecedent  cause. 
The  principle  of  law  involved  in  the  issue  Is 
that  if  Edward  MacKechnie  had  sufficient 
mental  capacity  to  fully  comprehend,  to  fully 
understand,  the  nature  and  effect  of  the  re- 


lease executed  by  him,  the  release  is  valid; 
but.  If  he  did  not  have  capacity  equal  to  a 
full  and  clear  understanding  of  the  nature 
and  consequences  thereof,  the  release  is  In- 
valid and  not  binding  upon  him.  The  phrase- 
ology of  the  issue  in  question  Imposed  no 
greater  burden  upon  appellant  with  respect 
to  the  question  of  Edward  MacKechnie*s  men- 
tal capacity  to  understand  the  nature  and 
effect  of  his  act  in  executing  the  release  than 
required  by  law,  nor  did  It  "require  the  jury 
to  find  that  Edward  MacKechnie  had  any 
more  legal  knowledge  to  understand  and  ap- 
preciate the  nature  and  effect  or  result  of  his 
act  In  signing  the  release  than  the  law  pre- 
sumes that  every  man  of  sound  judgment  has. 
Assignments  of  error  from  4  to  9,  inclusive, 
are  grouped.  They  complain  of  the  court's 
refusal  to  give  certain  special  charges  re- 
quested by  appellant  directing  the  jury  lo  re- 
turn a  verdict  In  its  favor  because  (1)  the 
evidence  shows  that  if  Edward  MacKechnie 
sustained  any  Injury  to  his  bead  he  sustained 
it  at  a  time,  place  and  under  circumstanced  not 
alleged  In  appellee's  petition ;  and  (2)  because 
the  evidence  failed  to  show  that  the  death  of 
the  said  Edward  MacKechnie  or  the  perma- 
nent paralysis  or  physical  incapacity  alleged 
to  have  been  suffered  by  him  resulted  from 
the  allegedp*accldent  directly,  independently, 
and  exclusively  of  all  other  causes.  Com- 
plaint is  also  made  in  this  group  of  assign- 
ments that  the  finding  of  the  jury  that  the 
bodily  injuries  sustained  by  Edward  Mac- 
Kechnie on  or  about  September  25,  1913, 
were  effected,  directly  and  Independently  of 
all  other  causes,  through  accidental  means, 
Is  contrary  to  and  unsupported  by  the  evi- 
dence. The  petition  alleged  that  Edward 
MacKechnie,  while  attempting,  at  or  near 
the  corner  of  Commerce  and  Murphy  streets, 
to  board  the  car  of  a  street  railway,  suffered 
a  fall  to  the  ground  or  pavement^  upon  or 
against  the  street  car,  and  thereby  sustained 
the  injuries  which  were  alleged  to  have  been 
effected,  directly  and  independently  of  all 
other  causes,  through  accidental  means.  The 
testimony  offered  by  appellees  was  sufficient 
to  authorize  a  finding  that  It  was  at  tbls 
time  and  place  the  Injury  to  Mr.  MacKech- 
nle's  head,  which  appellees  claim  resulted  In 
a  paralytic  stroke,  permanent  paralysis,  and 
finally  In  his  death,  was  received.  The  appel- 
lant Introduced  a  witness,  Robert  Clark, 
whose  testimony  tended  to  show  that  Mr. 
MacKechnie  fell  on  the  sidewalk  In  front  of 
this  witness'  saloon,  which  was  located  at 
the  corner  of  Commerce  and  Murphy  streets, 
20  or  30  minutes  before  the  fall  suffered  by 
him  while  attempting  to  catch  and  board  the 
street  car,  as  alleged  by  appellee.  This  wit- 
ness said  that  he  heard  of  the  accident  which 
Mr.  MacKechnie  sustained  on  the  street  after 
his  fall  on  the  sidewalk  in  front  of  the  saloon, 
and  that  he  thought  that  after  the  first  fall, 
and  before  the  second  one  la  the  street,  there 
was  a  little  blood  on  Mr.  MacKechnle's  fov^ 
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head  right  over  the  eye  on  the  right  side ; 
that  the  extent  of  the  injury  seemed  to  be 
"a  little  bit  of  a  scratch  and  a  little  bit  of 
blood."  The  injury  to  MacKechnle*s  head  at 
this  time  Is  not  described  as  a  bruise  or 
contusion,  nor  Is  its  description  of  such 
a  character  as  to  Indicate  that  the  head  had 
come  in  contact  with  the  sidewalk  as  the 
result  of  a  fall  of  his  body.  There  Is  no  posi- 
tive testimony  that  Mr.  MacKechnie  actually 
fell  to  the  sidewalk  at  the  time  referred  to 
by  the  witness,  or  if  he  did,  that'  his  head 
struck  the  pavement.  That  either  of  these 
things  occurred  is  only  an  Inference  of  the 
-witness  drawn  from  his  observation  of  what 
he  called  a  **giving  down"  of  Mr.  MacKechnie 
on  his  right  side. as  he  passed  out  of  the 
saloon  door.  On  the  other  hand,  there  is 
positive  testimony  of  his  falling  and  striking 
the  side  of  his  face  and  head  against  the 
hard  pavement  of  the  street.  The  witness 
Wesley  Starke  testified  that  he  was  riding 
down  Commerce  street  west,  on  his  bicycle, 
about  20  feet  behind  a  street  car  going  west, 
and  just  as  the  street  car  passed  Murphy 
street  a  gentleman  who  was  standijig  about 
20  feet  Irom  the  corner  started  out  to  get  on 
the  car,  as  it  seemed,  and  raised  his  hand, 
hut  that  just  before  he  touched  the-car  he  fell: 
that  he  (the  witness)  at  this  time  was  about 
15  feet  from  the  man,  was  on  his  bicycle,  and 
stopped  a  couple  of  yards  from  him.  This 
witness  further  said  that  the  conductor  on 
the  street  car  and  others  picked  up  the  man 
that  had  fallen;  that  the  side  of  the  man's 
face  was  covered  with  mud,  and  that  it 
«eemed  to  him  that  there  was  some  blood, 
but  that  he  was  not  positive  whether  he  saw 
any  blood  on  his  face  or  not;  that  the  first 
time  he  noticed  the  man  was  when  he  steiH^ed 
from  the  curb  to  the  street,  raised  his  hand, 
and  started  toward  the  street  car ;  that  after 
running  two  or  three  yards  the  man  fell,  but 
what  caused  him  to  fall  he  did  not  under- 
take to  state.  He  further  testified  that  he 
did  not  notice  anything  unusual  or  different 
about  this  man's  running  from  that  of  oth- 
«r  men ;  that  he  was  a  very  large  man ;  that 
he  was  not  close  enough  to  him  to  smell  his 
breath,  and  there  was  nothing  to  indicate 
that  he  was  drunk.  That  this  man  was  Ekl- 
ward  MacKechnie  is  not  disputed,  and  there 
is  ample  testimony  to  the  effect  that  when 
he  was  picked  up  In  the  street  he  was  prac- 
tically unconscious,  and  had  a  contusion  or 
bruised  place  over  one  of  his  eyes;  that  up 
to  the  very  day  of  the  accident  In  question  he 
had  the  appearance  of  being  In  robust  health, 
unusually  bright  mentally,  well  educated, 
with  fine  control  of  the  English  language, 
both  in  speech  and  writing;  that  he  was  in 
his  office  on  the  afternoon  of  the  accident,  and 
about  one  hour  before  it  occurred;  that  it 
was  a  rainy  afternoon;  that  one  of  his  em- 
ployers told  him  there  was  nothing  he  could 
•do,  and  that  he  could  go  home  If  he  so  de- 


office  this  same  employer  received  a  message 
from  the  emergency  hospital  to  the  effect 
that  Mr.  MacKechnie  was  there  and  had  been 
hurt ;  that  he  at  once  went  to  the  hospital  and 
found  MacKechnie  in  a  dazed  condition ;  that 
at  the  time  Mr.  MacKechnie  left  the  office 
there  was  apparently  no  change  in  him  from 
what  he  had  always  been,  physically  and 
mentally;  that  he  seemed  In  perfect  health 
when  he  walked  out  of  the  office,  about  an 
hour  before  the  accident 

The  real  Issues  fn  the  case  were  whether 
Edward  MacKechnie  at  the  time  he  executed 
the  release  on  October  15,  1913,  was  pos- 
sessed of  sufficient  mental  capacity  to  under- 
stand the  nature  and  effect  of  such  release, 
and  whether  the  bodily  Injuries  sustained  by 
Edward  MacKechnie,  as  alleged  by  appel- 
lees, were  effected,  directly' and  independent- 
ly of  all  other  causes,  through  accidental 
means,  and  Immediately,  continuously,  and 
wholly  disabled  and  prevented  him  from  per- 
forming any  and  every  kind  of  duty  pertain- 
ing to  his  occupation,  and  resulted  in  perma- 
nent paralysis  and  his  death,  or  whether  the 
disease  of  arteriosclerosis  or  Brlght's  disease 
or  the  use  of  alcoholic  liquors  caused,  or 
contributed  to  cause,  or  concurred  In  causing, 
the  bodily  Injury  of  the  said  MacKechnie 
which  terminated  In  his  death  or  permanent 
paralysis.  These  Issues  were  submitted  to 
the  jury  and  determined  favorably  to  ap- 
pellees. 

[2, 3]  The  evidence  was  sufficient  to  au- 
thorize their  submission,  but,  to  have  given 
either  of  the  special  charges  the  refusal  of 
which  Is  made  the  basis  of  assignments  4,  5, 
and  6,  under  consideration,  would  have  been 
error.  They  related  to  issues  of  fact  and  not 
of  law,  and  It  was  the  Imperative  duty  of  the 
trial  court  to  submit  them  to  the  jury  for 
determination.  The  evidence  was  also  suffi- 
cient to  authorize  the  submission  of  special 
Issues  Nos.  1  and  6,  requested  by  appellees, 
and  to  which  the  seventh  and  eighth  assign- 
ments of  error  we  are  considering  relate. 
These  were  vital  issues  in  the  case  and  their 
submission  demanded.  There  Is  testimony  to 
the  effect  that,  after  the  accident  alleged  by 
appellees,  Mr.  MacKechnie  was  neither  men- 
tally nor  physically  tbe  man  he  was  prior 
thereto.  Witnesses  testifying  in  regard  to  his 
condition  before  and  about  the  time  he  ex- 
ecuted the  release  of  October  15,  1913,  state, 
in  effect,  that  in  their  opinion  he  was  not 
capable  of  making  a  settlement  of  any  mat- 
ter of  importance ;  "that,  so  far  as  Indicated 
by  his  speech,  his  mind  wasn't  working  as  it 
should  work,"  that  he  would  atart  a  sentence, 
but  did  not  seem  to  be  able  to  carry  on  any 
connected  conversation;  that  he  would  start 
a  sentence,  and  could  not  finish  it,  and  fre- 
quently could  not  form  the  word  he  desired 
to  speak ;  that  he  did  not  want  to  undertake 
to  go  down  steps — ^was  afraid  he  would  fall. 
One  witness,  who  knew  him  well  and  had 


sired ;   that  about  one  hour  after  he  left  the  t  been  associated  with  him  In  business,  testified 
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that  he  called  to  see  him  at  his  boarding 
house  on  October  25, 1913,  but  that  he  did  not 
think  Mr.  MacKechnle  recognized  him.  This 
witness  further  said  that  he  Aever  saw  Mr. 
MacKechnle  after  the  accident  when  he 
thought  he  was  mentally  or  physically  capable 
of  transacting  any  business.  There  is  much 
more  testimony  of  a  similar  character  in  the 
record.  On  the  25th  day  of  October,  1913, 
Mr.  MacKechnle  had  a  stroke  of  paralysis, 
and  from  that  time  to  hig  death,  according  to 
the  testimony  of  many  witnesses,  he  was  a 
physical  and  mental  wreck.  In  December, 
1913,  Mr.  MacKechnle  was  carried  to  Amaril- 
lo,  Tex.,  and  there  came  under  the  observa- 
tion of  Dr.  J.  R.  Wrather.  Dr.  Wrather  tes- 
tified that  he  was  one  of  a  lunacy  commission 
appointed  by  th,e  county  Judge  of  Potter 
county  for  the  purpose  of  making  a  thorough 
examination  of  Mr.  MacKechnie's  mental 
condition,  and  in  that  lunacy  trial  ascer- 
tained his  mental  condition,  and  fovmd  him 
unbalanced  mentally;  that,  in  his  opinion, 
Mr.  MacKechnle,  at  the  time  he  examined 
him,  was  permanently  non  compos  mentis, 
and  owing  to  his  age  and  general  debility, 
would  grow  worse  rather  than  improve.  Dr. 
Wrather  further  said: 

"My  opinion  from  my  examination  of  him 
is  that  he  had  a  lick  or  a  fall  or  a  blow  on 
the  head  that  produced  this  trouble  in  lym. 
He  is  suffering  with  paralysis,  and  it  is  my 
opinion,  from  examination  of  him,  that  it  wiU 
finally  result  in  total  paralysis,  and  will  prob- 
ably permanently  disable  him,  because  his  trou- 
ble is  progressing,  owing  to  his  enfeebled  con- 
dition and  advanced  age.  I  think  it  will  con- 
tinue to  grow  worse.  The  cause  of  his  paraly- 
sis I  believe  is  from  some  injury  of  the  head, 
as  I  have  already  stated." 

Dr.  Wrather  further  said  that  he  did  not 
know,  but  that  it  was  not  improbable,  that 
Mr.  MacKechnle  had  some  arteriosclerosis  at 
his  age,  but  that,  so  far  as  he  was  able  to  tell, 
he  had  no  arteriosclerosis;  that  a  slight 
abrasion  on  the  forehead  or  eyebrow,  with- 
out the  skull  being  fractured,  might  pro- 
duce concussion,  and  rupture  a  meningeal 
artery,  and  cause  a  blood  clot  on  the  brain, 
thereby  causing  insanity  and  paralysis. 
There  is  also  testimony  of  physicians  to  the 
effect  that  Mr.  MacKechnle  was  not  afflicted 
with  Bright's  disease,  and  had  no  more 
arteriosclerosis  than  an  ordinary  man  of  his 
age  would  have.  But  It  is  Impracticable  to 
quote  or  state  all  the  evidence  bearing  on  the 
issues  here  undergoing  investigation. 

[4]  It  is  sufficient  to  warrant  the  finding 
that  the  bodilyi^n Juries  alleged  by  the  appel- 
lees to  have  been  sustained  by  Edward  Mac* 
Kechnie  on  September  25, 1913,  were  effected, 
directly  and  Independently  of  all  other  caus- 
es, through  accidental  means;  that  said  in- 
juries, independently  and  exclusively  of  all 
other  causes,  immediately,  continuously,  and 
wholly  disabled  and  prevented  the  said  Mac- 
Kechnle  from    performing    any   and    every 


kind  of  duty  pertaining  to  his  occupation; 
that  it  resulted  In  the  permanent  paralysis 
of  the  said  MacKechnle,  and  finally  in  his 
death  on  June  18,  1916. 

[6]  After  submitting  to  the  Jury  the  ques- 
tion whether  or  not  the  bodily  injuries  sus- 
tained by  Edward  MacKechnle  on  September 
25, 1913,  were  effected,  directly  and  independ- 
ently of  all  other  causes,  through  accidental 
means,  which  received  an  affirmative  an- 
swer, the  'Court  submitted  to  the  Jury  the 
following  issues: 

"Did  such  bodily  injuries,  independently  and 
exclusively  of  all  other  causes,  immediately* 
continuously,  and  wholly  disable  and  prevent 
Edward  MacKechnle  from  performing  any  and 
every  kind  of  duty  pertaining  to  his  occupa- 
tion, and  result  in  his  death?  Let  your  an- 
swer be  the  one  word,  *Ye8*  or  *No,*  accord- 
ing as  you  shall  find." 

The  appellant  duly  objected  to  the  sub- 
mission of  the  question  on  the  ground, 
among  others,  that  it  was  "a  combination  of 
two  issues  which  the  Jury  might  answer 
definitely,  and  which  the  Jury  ought  to  be 
permitted  to  pass  upon  separately."  The 
two  issues  claimed  to  be  submitted  in  the 
question  were  pointed  out,  hut  the  objections 
were  overruled  and  exceptions  reserved. 
The  question  was  answered  "Yes,'*  and  appel- 
lant, by  an  appropriate  assignment  of  error, 
asserts  that  the  form  of  submitting  the  Issues 
was  prejudicial  error.  The  proposition  ad- 
vanced is  that  the  "issue  was  multifarious, 
and  called  for  a  finding  of  the  Jury  upon  two 
separate  and  distinct  issues,  which  should 
have  been  submitted  separately  and  distinct- 
ly." We  can  see  no  escape  from  the  conclu- 
sion that  this  contention  is  correct.  Appel- 
lees sued  to  recover  weekly  Indemnity  of  $25 
for  the  term  of  12  months  from  the  date  (^ 
the  policy  declared  on,  in  addition  to  the 
initial  principal  sum  of  $5,000  claimed  on 
account  of  the  death  of  Edward  MacKechnle. 
Judgment,  based  upon  the  findings  of  the 
Jury,  was  rendered  in  favor  of  appellee, 
Ellen  MacKechnle,  foir  both  amounts  so 
sought  to  be  recovered.  They  were  separate 
and  distinct  issues  depending  for  solution  not 
necessarily  upon  the  same  facts  or  testimony. 
The  first  question  submitted  Is,  Did  the  bodily 
injuries  sustained  by  Edward  MacKechnle, 
independently  and  exclusively  of  all  other 
causes,  immediately,  continuously,  and  whol- 
ly disable  and  prevent  him  from  performing 
any  and  every  kind  of  duty  pertaining  to  bis 
occupation?  Upon  an  affirmative  finding  up- 
on this  issue  depended  appellee's  right  to  re- 
cover the  weekly  indemnity.  The  second 
question  is.  Did  such  injuries  result  in  his 
death?  And  upon  an  affirmative  finding  upon 
this  issue  depended  appellee's  right  to  re* 
cover  the  initial  principal  sum  of  the  policy. 
Under  the  evidence  adduced  both  of  these 
questions  were  questions  of  fact,  both  or  ei- 
ther of  which  might  have  been  answered  in 
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the  affirmative,  or  both  oir  either  of  which 
might  have  been  answered  in  the  negative. 
As  submitted,  the  Jury  was  required  to  an- 
swer both  in  the  affirmative  or  both  in  the 
negative.  The  privilege  of  answering  one 
in  the  negative  and  the  other  in  the  affirma- 
tive, or  vice  versa,  was  not  allowed  the  Jury.' 
They  were  instructed  to  answer  by  the  **one 
word,  *Yes'  or  *No.* "  It  has  been  expressly 
held  in  this  state  that  a  special  issue  of  fact 
submitted  to  a  Jury  for  their  determination, 
to  which  the  Jury  are  instructed  to  answer 
**Yes"  or  "No,"  should  submit  for  their  con- 
sideration  a  single  question,  and  should  not 
combine  two  separate  and  distinct  questions 
of  fact,  one  of  which  might  be  answered  in 
the  negative  and  the  other  in  the  affirmative, 
or  vice  versa,  by  the  Jury.  Railway  Co.  v. 
Turner,  199  S.  W.  868;  Tel.  &  Tel.  Co.  v. 
Andrews,  169  S.  W.  218. 

[6]  The  court  also  submitted  to  the  Jury 
the  following  question: 

"Have  the  plaintiSs  shown  by  a  preponder- 
ance of  the  evidence  that  neither  the  use  of 
alcoholic  liquors  nor  the  disease  of  arterioscler- 
osis or  Bright's  disease  caused,  or  contributed 
to  cause,  or  concurred  in  causing,  the  bodily 
injury,  if  any,  to  MacKechnie,  which  resulted 
in  his  death,  if  you  find  it  did  so  result?  Let 
your  answer  be  the  one  word,  'Yes'  or  'No,' 
accordingly  as  you  shall  find.*' 

This  issue  was  answered  in  the  affirmative, 
and  appellant,  by  appropriate  assignment  of 
error,  complains  of  it  because  it  submitted 
and  called  for  a  finding  of  the  Jury  upon 
several  separate  and  distinct  issues  of  fact, 
which  should  have  been  submitted  separately. 
Appellant  not  only  objected  to  the  submission 
of  this  question  on  the  ground  stated,  but 
sought  to  have  the  several  issues  of  fact  em- 
bodied therein  submitted  separately,  which 
was  denied.  Whether  the  bodily  injuries 
charged  to  have  been  sustained  by  Edward 
MacKechnie  from  the  fall  alleged,  independ- 
ently and  exclusively  of  all  other  causes,  re- 
sulted in  his  death,  or  whether  the  use  of 
intoxicating  liquors  or  the  disease  of  arterio- 
sclerosis or  Bright's  disease  caused,  or  con- 
tributed to  cause,  or  concurred  in  causing, 
said  bodily  injuries  and  MacKechnie's  death, 
were  issues  of  fact  sharply  drawn  by  the 
evidence.  In  submitting  the  case  to  the 
Jury  on  special  issues  appellant  was  entitled, 
at  least  upon  request,  to  have  these  several 
questions  of  fact  submitted  separately.  By 
the  issue  complained  of,  and  the  instruction 
given  in  connection  therewith,  the  Jury  was 
required  to  answer  all  of  the  questions  "Yes" 
or  all  of  them  "No" ;  or  if  the  form  of  the 
Issue  would  have  authorized  an  affirmative 
finding  by  the  Jury  as  to  some  of  the  ques- 
tions embodied  in  it,  and  a  negative  answer 
to  some  of  them,  yet,  when  told  by  the  in- 
struction accompanying  it  that  their  an- 
swer must  be  "Yes"  or  "No,"  they  were  led  to 
believe,  and  must  have  understood,  that  they 


were  not  authorized  to  find  that  either  the 
use  of  intoxicating  liquor  caused,  or  con- 
tributed to  cause,  the  bodily  injuries  that  re- 
sulted in  MacKechnie's  death,  or  that  the 
disease  of  arteriosclero^  or  Bright's  disease 
caused,  or  contributed  to  cause,  such  in- 
juries, but  that  they  must  either  give  an  af- 
firmative or  negative  answer  to  all  of  those 
questions  of  fact.  To  secure  its  right  to  have 
the  questions  submitted  separately,  appellant 
prepared  and  requested  appropriate  special 
Issues  to  that  end.  By  these  issues,  which 
were  refused,  the  Jury  was  called  upon  to 
determine  and  answer  separately  whether 
the  disease  of  arteriosclerosis  caused,  or  con- 
tributed to  cause,  the  stroke  of  apoplexy 
suffered  by  Edward  MacKechnie  on  the  25th 
day  of  Octobel^  1913,  the  paralysis  that  fol- ' 
lowed,  and  hiis  subsequent  death  in  June, 
1916,  or  whether  Bright's  disease  caused,  or 
contributed  to  cause,  such  results.  The  sub- 
mission of  the  issue  complained  of,  and  the 
refusal  of  the  requested  special  issues  to 
which  we  have  referred,  constituted,  in  our 
opinion,  material  and  prejudicial  error. 

[7]  Again,  the  appellant  requested  the 
court  to  instruct  the  Jury  as  follows : 

"You  are  instructed  that  if  you  find  and 
believe  that  the  diseases  of  MacKechnie,  if 
any,  in  evidence  caused  the  stroke  of  apoplexy 
on  October  25,  1913,  or  if  you  believe  that  the 
injury,  if  any,  received  by  him  (MacKechnie) 
on  September  25,  1913,  and  such  diseases,  if 
any,  coi^urrcd  and  co-operated  in  causing  the 
apoplexy  and  paralysis  and  death,  then  you 
will  answer  question  No.  2  requested  by  the 
plaintiffs  *No.'" 

This  charge  was  refused,  and  its  refusal 
is  assigned  as  error.  Question  No.  2,  referred 
to  in  the  special  charge  Just  quoted,  is:  Did 
the  bodily  injuries  of  MacKechnie,  independ- 
ently and  exclusively  of  all  other  causes,  im- 
mediately, continuously,  and  wholly  disable 
and  prevent  him  from  performing  any  and 
every  kind  of  duty  pertaining  to  his  occupa- 
tion and  result  in  his  death?  Clearly  this 
charge  should  have  been  given,  or  the  special 
issues  requested  by  appellant,  and  Just  refer- 
red to  above,  should  have  been  submitted. 
On  the  former  appeal  of  this  case  we  were 
called  upon  to  determine  whether  or  not  the 
refusal  of  a  special  charge,  embodying  the 
principle  of  law  embraced  in  the  one  now  un- 
der consideration,  was  error,  and  we  held 
that  it  was.  We  then  said:  If  the  diseases 
referred  to  caused  the  stroke  of  apoplexy, 
or  if  the  injury  received  by  the  assured  in 
the  fall  and  said  diseases  concurred  and  co- 
operated in  causing  the  apoplexy  and  paraly- 
sis, no  liability  existed;  but  if  the  injuries 
alone  caused  the  apoplexy  and  paralysis  the 
appellants  are  liable. 

In  connection  with  what  we  have  said  above 
in  relation  to  the  special  issues  requested  by 
appellant  and  refused,  we  desire  to  say  that 
appellant  requested  the  submission  of  quite 
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a  number  of  special  issues  relating  to  the 
cause  of  the  bodily  Injuries  claimed  to  have 
resulted  in  the  apoplectic  stroke,  paralysis, 
and  death  of  Edward  MacKechnie,  and  we 
must  not  be  understood  as  holding  that  all 
of  such  issues  should  have  been  submitted. 
It  is,  of  course,  only  such  as  would  have  sub- 
mitted singly  the  issues  which  we  have  In- 
dicated appellant  was  entitled  to  have  so 
submitted. 

The  forty-third  assignment  of  error  is  that 
the  court  erred  in  not  sustaining  the  objec- 
tions of  the  defendants  to  the  opening  ar- 
gument of  Judge  Hazlewood,  counsel  for 
plaintiffs,  and  not  instructing  the  jury  to 
disregard  such  argument,  all  as  appears  by 
bill  of  exception  No.  34.  Th^)ro^eedings  dis- 
closed by  the  record,  and  of^hich  complaint 
is  here  made,  is  regrettable,  and  doubtless 
proved  injurious  to  the  rights  of  appellant. 
We  shall  not  undertake  to  state  all  that  the 
record  shows 'occurred.  The  bill  of  exception 
reciting  the  remarks  of  counsel,  the  objections 
made,  and  the  court's  action  cover  a  little 
over  34  typewritten  pages  of  the  transcript, 
and  that  recited  in  appellant's  brief  cover  4 
pages.  As  disclosed,  counsel  for  appellees 
in  argument  to  the  jury,  among  other  things, 
said: 

*'I  am  going  to  uncover  the  act  and  conduct 
of  some  of  these  men  and  lay  them  bare  to  you, 
and  when  you  retire  from  this  courtroom  I 
want  you  to  remember  these  facts,  because 
the  poor  old  woman  from  the  plaiiH  of  New 
Mexico,  who  hasn't  a  friend,  nobody  except  the 
lawyers  against  this  mighty  corporation,  gen- 
tlemen, who  has  its  agents—** 

At  this  point  counsel  for  appellant  objected 
to  this  line  of  argument,  stating  that  wheth- 
er Mrs.  MacKechnie  has  any  money,  or 
whether  she  is  a  poor  woman  and  without 
friends,  was  immaterial ;  that  there  is  no  evi- 
dence before  the  jury  as  to  whether  Mrs. 
MacKechnie  is  in  bad  circumstances  or  in 
good  circumstances.  The  court  remarked, 
"Note  that  exception,"  and  counsel  con- 
tinued: ' 

''Gentlemen  of  the  jury,  did  you  ever  run 
for  anything  in  your  life  that  didn't  sort  of 
pinch  or  scare  or  frighten  you  a  little  bit? 
What  is  the  matter  with  George?  (meaning 
counsel  for  appellant).  What  is  the  matter 
with  these  lawyers?  Every  time  we  begin  to 
talk  about  this  case  as  it  is,  when  we  begin 
to  crowd  them,  you  will  hear  them  object 
This  objecting  that  has  been  going  on  here 
during  the  trial  of  this  case  made  me  have 
one  of  these  horrible  dreams." 

Counsel  then  related  his  dream,  which  was, 
in  substance,  that  he  found  himself  where 
there  was  neither  ice  nor  snow,  and  Satan 
was  sitting  on  his  throne;  that  he  saw  a 
great  string  of  men,  and  learned  they  were 
lawyers,  and  that,  in  order  to  keep  them  from 
disturbing  other  occupants  of  the  place, 
chains  had  been  put  around  their  ankles; 


that  he  heard  a  great  commotion,  and  asked 
what  was  wrong;  that  some  one  replied, 
"That  Is  a  lawyer,  George  Wallace,  from 
Dallas,  Texas,  who  Is  objecting  to  having 
chains  put  on  his  ankles;'*  that  Satan,  after 
hearing  the  objections,  said,  "George  lived  In 
Dallas,  and  practiced  law  for  forty  years, 
and  no  court  ever  sustained  one  of  his  ob- 
jections;" and  then,  witii  a  great  outburst 
of  fire,  declared,  "Well,  we  will  sustain  his 
objection  now,  and  decree  that  Instead  of  the 
chains  being  placed  around  his  feet  they 
shall  be  placed  around  his  neck,  and  he  shall 
be  required  to  walk  on  his  head  for  two  mil- 
lion years."  After  relating  this  dream,  coun- 
sel said:  "I  woke  up,  and  I  was  wet  with 
perspiration,  having  gone  through  with  such 
an  ordeal.  Gentlemen  of  the  jury,  George 
(referring  to  appellant's  counsel)  ought  to 
have  something  sustained;  he  ought  to  be 
allowed — '*  Here  counsel  for  appellant  inter- 
posed with  the  objection  that  the  effect  of 
counsel's  argument  now  is  to  criticise  coun- 
sel for  the  defendant  for  having  made  ob- 
jections, and  stated,  in  effect,  that  counsel 
for  plaintiff  had  no  right  to  criticise  counsel 
for  the  defendant  in  pursuing  his  legal  right. 
The  court  here  again  remarked,  "Note  that 
exception;"  and  counsel  for  plaintiff,  ad- 
dressing the  jury,  continued:  "I  will  tell 
you  what  I  will  do;  he  is  a  flue  gentleman, 
and  I  will  therefore  stop  criticism,  and  just 
say,  'Gentlemen  of  the  jury,  you  do  the 
criticising.'  From  this  time  on,  Mr.  Sheriff, 
keep  him  off  of  me,  and  I  will  say  nothing 
more  about  him ;  let  the  jury  determine  that 
question.  Let  us  talk  about  the  case.'*  Coun- 
sel for  defendant  again  objected,  saying: 
"Now,  your  honor,  I  also  want  to  object  to 
counsel  asking  the  sheriff  to  keep  me  off  of 
him,  because  I  have  no  idea  of  getting  on 
him,  and  it  is  not  in  his  province  to  criticise 
my  efforts  in  objecting."  The  court  remark- 
ed, '•That  is  your  right"  Whereupon  coun- 
sel for  the  plaintiff,  after  stating  that  he  did 
not  wish  to  be  misunderstood,  and  that 
counsel  for  the  defendant  had  the  right  to  ob- 
ject, and  that  nobody  says  he  has  not  got  that 
right,*  but  that  he  was  not  going  to  concede 
that  counsel  for  defendant  was  right  and 
that  he  was  wrong  every  time,  proceeded 
thus:  "I  say  this,  that  whenever  a  man  can 
talk,  say  all  he  wants  to,  and  make  all  sorts 
of  gestures  that  he  wishes  to  make,  when  It 
begins  to  pinch,  and  when  it  begins  to  hurt, 
here  is  the  pin  that  I  am  going  to  stick  him 
with,  then  It  is  that  he  begins  to  run."  Coun- 
sel for  the  defendant  again  objected,  and  the 
court  remarked:  "You  make* a  memorandum 
of  that,  Mr.  Stenographer,  and  note  that 
counsel  has  his  exception,  and  the  court 
gives  him  his  bill,  and  requests  counsel  when- 
ever he  sees  fit  and  proper,  as  his  duty  to  hlo 
client,  and  his  place  at  this  bar,  to  make 
objection."  The  bill  of  exceptions  shows  that 
the  court,  some  time  in  the  course  of  counsel's 
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argument.  Instructed  the  jury  to  disregard 
and  not  consider  that  portion  of  Judge  Hazle- 
wood's  remarks  as  follows,  "Keep  Mr.  Wal- 
lace off  of  me,  and  I  will  not  call  his  name 
any  more ;"  also  the  following  portion  of  his 
remarks,  "ihiis  poor  old  woman,  without 
friends  and  without  money."  The  criticism 
of  the  defendant's  counsel  for  making  objec- 
tions to  the  argument  of  the  plaintiff's  coun- 
sel, however,  does  not  appear  to  have  been 
withdrawn,  nor  the  retort  that  "when  It  be- 
gins to  hurt  here  Is  the  pin  that  I  am  going 
to. stick  him  with,  then  he  begins  to  run"; 
nor  the  remarks,  "Did  you  ever  run  for  any- 
thing in  your  life  that  didn't  sort  of  pinch  or 
scare  or  frighten  you  a  little  bit?  What  is 
the  matter  with  George?  What  Is  the  mat- 
ter with  these  lawyers?  Every  time  we  begin 
to  talk  about  the  case  as  it  is,  when  we  be- 
gin to  crowd  them,  you  will  hear  them  ob- 
ject" These  remarks,  so  far  as  the  record 
discloses,  were  not  withdrawn,  nor  counsel 
rebuked  for  making  them. 

The  rules  for  the  government  of  the  dis- 
trict court  prescribe  that  counsel  shall  be  re- 
quired to  confine  the  argument  strictly  to 
the  evidence  and  to  arguments  of  opposing 
counsel.  Mere  personal  criticism  by  counsel 
upon  each  other  shall  be  avoided,  and,  when 
indulged  In,  shall  be  promptly  corrected  as 
a  contempt  of  court.  ,  Rule  39  (142  S.  W.  xx). 
•*The  court  will  not  be  required  to  wait  for 
objections  to  be  made  when  the  rules  as  to 
arguments  are  violated;  bnt  should  they  not 
be  noticed  and  corrected  by  the  court,  op- 
posing counsel  may  ask  leave  of  the  court  to 
rise  and  present  his  point  of  objection.  But 
the  court  shall  protect  counsel  from  any 
unnecessary  Interniption  made  on  frivolous 
and  unimportant  grounds."  Rule  41  (142  S. 
W.  XX).  Thus  It  appears  that  the  "duty 
devolves  affirmatively,  first,  upon  counsel  to 
confine  the  argument  strictly  to  the  evi- 
dence and  to  the  argument  of  opposing  coun- 
sel ;  second,  upon  the  court,  on  Its  own  motion, 
to  conttne  counsel  to  this  line  of  argument. 

[8]  If  both  the  counsel  who  is  making  the 
argument  and  the  court  shall  fall  In  the  dis- 
charge of  their  duty,  then  the  rules  give  to 
opposing  counsel  the  privilege,  but  do  not 
make  It  his  duty,  to  then  present  his  iwint 
of  objection!  This  discretion  given  to  coun- 
sel as  to  whether  he  will  make  the  objection 
at  the  time  was  doubtless  based  upon  the 
well-known  embarrassments,  and  often  prej- 
udice, which  generally  attend  the  interrup- 
tion of  the  argument  of  one  counsel  by  an- 
other. Willis  &  TBro.  v.  McNeill,  57  Tex.  465. 
The  experience  of  counsel  In  the  case  at  bar, 
which  may  not  be  fully  reflected  in  this  opin- 
ion, is  a  typical  illustration  of  the  embarrass- 
ment and  the  probable  prejudice  to  which  a 
lawyer  and  his  client  may  be  subjected  by 
a  violation  of  the  rules  mentioned,  and  the 


avoidance  of  which  is  intended  by  an  ob- 
servance and  enfoDcement  of  these  rules.  It 
has  been  well  said  that  the  zeal  in  behalf  of 
their  clients  or  desire  for  success  should  nev- 
er Induce  counsel  to  permit  themselves  to 
endeavor  to  obtain  a  verdict  by  argument 
based  upon  anything  other  than  the  facts  in 
the  case  and  the  conclusions  legitimately  de- 
ducible  from  the  law  applicable  to  them,  and 
that  any  other  practice  should  be  promptly 
repressed. 

[9]  We  cannot  say  that  the  remarks  of 
counsel  in  the  present  case  "did  not  Improp- 
erly prejudice  the  jury ;  we  cannot  say  that 
they  exercised  no  influence  on  the  jury.  If 
they  exercised  any,  It  was  an  improper  one" 
(Dillingham  v.  Scales,  78  Tex.  205,  14  S.  W. 
566),  and  so  far  exceeded  the  bounds  of  legit- 
imate argument  that  they  alone  suffice,  it 
occurs  to  us,  for  a  reversal  of  the  judgment 
obtained.  They  were  not  based  upon  any 
evidence  adduced,  did  not  legitimately  be- 
long to  any  proper  issue  in  the  case,  and 
could  only  have  the  effect  of  inflaming  the 
minds  of  the  :Jurors  against  appellant,  and 
arousing  prejudice  against  It,  to  the  ob- 
scuration of  the  real  issues.  Solely  on  ac- 
count of  language  no  more  objectionable  than 
that  used  In  the  present  case  judgments  have 
been  reversed.  Metropolitan  St.  Ry.  Co.  v. 
Roberts,  142  S.  W.  44 ;  Railway  Co.  v.  Scott, 
26  S.  W.  ©99. 

There  are  numerous  assignments  of  error 
that  have  not  been  discussed.  They  have 
t)een,  however,  carefully  considered,  w^ith  the 
conclusion  reached  that  they  point  out  no  re- 
versible error. 

For  the  errors  Indicated  the  judgment  Is 
reversed  and  the  cause  remanded. 


FERGUSON  et  al.  v.  ESTES  &  ALEXAN- 
DER. (No,  984.) 

(Court,  of  CivU  Appeals  of  Texas.  El  Paso. 
May  22,  1919.  On  Rehearing,  June  12,  1919. 
Second  Rehearing  Denied  Jime  30,  1919.) 

1.  Limitation  of  Actions  0=»118(2)  —  Run- 
ning OF  St atttte— Filing  of  Petition. 

The  running  of  limitations  is  not  interrupt- 
ed by  the  mere  filing  of  the  petition  with  the 
clerk,  for  not  only  must  this  Initial  step  be 
taken,  but  there  must  be  a  bona  nde  intention 
that  the  process  be  served  at  once  upon  the  de- 
fendant, 80,  where  citations  were  prepared  by 
the  clerk  but  were  never  issued,  and  neither 
plaintiffs  nor  their  counsel  showed  any  excuse 
for  failure  to  obtain  service  during  a  period 
of  more  than  a  year,  the  filing  of  the  petition 
will  not  be  deemed  to  have  interrupted  the 
running  of  limitations. 

2.  Process  ^=>23— "Issued.** 

A  process  is  not  "issued"  until  it  is  sent 
forth  from  the  clerk's  office  under  his  sanction 
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and  authority  and  given  to  an  officer,  or  to  aome 
one  else  to  give  to  an  officer,  for  the  purpose 
of  being  served.  \ 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Issue.] 

3.  Limitation  of  Actions  «=»119(1)— N«o- 
LiOENCB  OF  Attobnet— Issuance  of  Pro- 
cess. 

Where  citations  on  petition  filed  by  plain- 
tiffs' attorney  were  not  issued  and  no  service 
was  bad  for  more  than  a  yejtr  thereafter, 
plaintiffs  cannot  escape  the  effect  of  the  con- 
tinued running  of  limitations  on  the  ground  that 
the  fault  was  that  of  their  attorney. 

On  Rehearing. 

4.  Appeal  and  Ebbob  «=»1177(2)— Review- 
Remand. 

Where  plaintiffs  were  unable  to  show  that 
citations  dated  August  9,  1916,  the  day  after 
the  filing  of  the  original  petition,  had  been  in 
fact  issued  by  the  clerk  and  due  diligence  used 
to  obtain  service  on  defendants,  because  plain- 
tiffs' former  attorney  was  then  in  military 
service,  heldf  though  judgment  for  plaintiffs 
must  be  reversed  because  the  evidence  did  not 
show  issuance  of  the  citations  and  diligence  suffi- 
cient to  stop  the  running  of  limitations,  the 
cause  will  be  remanded,  where  plaintiffs  as- 
serted they  would  on  retrial  be  able  to  prove 
by  their  former  attorney  that  the  citations  had 
been  in  fact  issued,  etc 

Appeal  from  Taylor  County  Court;  E.  M. 
Overshiner,  Judge. 

Action  by  Estes  &  Alexander  against 
James  Ferguson,  John  Ferguson,  and  an- 
other. Citation  not  having  been  served  on  the 
first-named  defendant,  the  cause  was  dismiss- 
ed as  to  him,  and,  from  a  judgment  for 
plaintiffs  against  the  remaining  defendants, 
they  appeal.  Reversed  and  remanded  for 
retrial. 

Joe  C.  Randel,  of  Hamlin,  for  appellants. 
J.  W.  Moffett,  of  Abilene,  for  appellees. 

HIGGINS,  J.  Appellees  filed  this  petition 
on  August  8,  1916,  In  the  county  court  of 
Taylor  county,  against  James  and  John 
Ferguson  and  J.  W.  Cornelius,  to  recover 
upon  an  open  account  for  medical  services, 
etc.,  rendered  In  January  and  February, 
1915,  to  the  wife  of  James  Ferguson,  which 
services  were  rendered  at  the  request  of  all 
defendants*  and  for  the  payment  of  which 
they  all  became  liable.  After  service  of  cita- 
tion In  November,  1917,  defendants  John 
Ferguson  and  Cornelius  pleaded  the  two- 
year  statute  of  limitation.  This  plea  was 
predicated  upon  the  theory  that  more  than 
two  years  had  elapsed  before  the  Issuance 
and  service  of  citation.  No  service  being  ob- 
tained upon  James  Ferguson,  the  suit  was 
dismissed  as  to  him,  and  upon  trial  before 
the  court  judgment  was  rendered  in  favor  of 


plalntlflTs  against  John  Ferguson  and  Corne- 
lius, who  appeal.  The  material  facts  found 
hy  the  court  may  be  summarized  as  folio  wis: 
That  the  petition  was  filed  August  8,  1916, 
and  the  commencement  of  the  suit  was  upon 
that  date;  that  no  request  was  made  by 
plaintiffs  or  their  attorney  to  the  clerk  not 
to  Issue  or  hold  up  Issuance  of  citations, 
and  citations  were  Issued  by  the  clerk  on 
August  9,  1916;  that  these  citations  were 
not  s»9Tved  and  were  found  among 
the  papers  of  the  cause;  that  on  October 
17,  1917,  citations  were  again  Issued  wbich 
which  were  served  on  John  Ferguson  on  No- 
vember 5,  1917,  and  upon  Cornelius  on  No- 
vember 3,  1917.  John  Ferguson  had  resided 
in  Jones  county  for  10  years,  and  Cornelius 
in  the  same  county  for  more  than  15  years. 
For  a  short  time  after  the  filing  of  the  suit, 
John  Ferguson  ran  a  gin  in  E^sher  county, 
Tex.  The  only  citations  served  upon  John 
Ferguson  and  Cornelius  were  those  Issued 
October  17,  1917.  Upcm  the  facts  stated,  the 
court  concluded  as  a  matter  of  law  that  the 
account  was  not  barred  by  the  statute  of  limi- 
tations. 

The  evidence  discloses  that  about  August, 
1916,  plalntifrs  placed  the  account  for  suit 
in  the  hands  of  their  attorney,  Mr.  £>e  Bo- 
gary,  and  thereafter  gave  the  matter  no  far- 
ther attention,  assuming  that  their  attorney 
would  give  the  matter  all  necessary  attention. 
The  attorney  filed  the  petition  as  stated  on 
August  8,  1916.  Bertha  Early,  deputy  clerk, 
testified  that  she  prepared  citations  4^ted 
August  9,  1916,  and  signed  the  same.  She 
refers  in  her  testimony  to  her  action  as  the 
Issuance  of  the  citations,  but  stated  that  she 
did  not  know  what  was  done  with  them,  or 
w^hether  they  were  ever  delivered  to  Mr.  De 
Bogary.  The  blank  returns  upon  the  cita- 
tions are  not  signed  by  any  officer,  and 
there  is  no  evidence  that  they  ever  passed 
out  of  the  hands  of  the  clerk ;  but,  as  shown 
by  the  court's  findings,  they  were  found 
among  the  papers  of  the  cause. 

Opinion. 

[1,2]  It  Is  well  settled  by  the  decisions  of 
this  state  that  the  statute  of  limitation  Is  not 
Interrupted  by  the  mere  filing  of  the  petltl<Hi 
with  the  clerk.  In  Ricker  v.  Stioemaker,  81 
Tex.  22,  16  S.  W.  645,  it  was  held  that,  not 
only  must  this  initial  step  be  taken,  but  there 
must  be  a  bona  fide  Intention  that  the  pro- 
cess shall  be  served  at  once  upon  the  de- 
fendant. In  that  and  a  number  of  other 
cases  where  there  was  delay  in  the  issuance 
of  citation,  it  was  held  that,  In  the  absence 
of  some  valid  excuse  for  such  delay,  the  stat- 
ute ran  untU  the  citation  was  Issued  and 
service  obtained,  or  a  bona  fide  effort  made 
to  obtain  service.  In  Wood  v.  Ry.  Co.,  15 
Tex.  Civ.  App.  325,  40  S.  W.  25,  it  was  said: 
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"The  plaintiff  can  be  guilty  of  other  conduct 
.or  laches  which  will  fail  to  airrest  the  running 
of  the  statute.  The  filing  of  the  petition  with 
the  clerk  of  the  proper  court  is  the  commence- 
ment of  the  suit  (Rev.  St.  1895,  art.  1177), 
and  will  arrest  the  running  of  the*  statute  if 
there  is  a  bona  fide  intention  on  the  part  of 
plaintiff  to  prosecute  his  suit,  and  he  uses  rea- 
sonable diligence  to  hare  process  issued  and 
served  at  once.  When  a  petition  is  filed,  it  is 
the  duty  of  the  derk  to  issue  citation  imme- 
diately, and  the  plaintiff  has  the  right  to  pro- 
sume  that  the  clerk  will  issue  within  a  reason- 
able time.  If,  however,  the  clerk  fails  to  do 
his  duty,  it  is  incumbent  upon  plaintiff  to  see. 
that  it  is  done.  If  he  directs  the  clerk  not  to 
issue,  or  if  he  fails  to  use  proper  diligence  in 
the  respect  indicated,  the  statute  will  continue 
to  run,  though  the  petition  is  filed  before  the 
period  of  limitation  has  expired.  Where  cita- 
tion has  been  delayed  after  the  petition  is  filed 
until  the  period  of  limitation  has  expired,  it  is 
then  a  question  for  the  jury  to  determine 
whether  or  not  the  plaintiff  has  been  negligent 
in  not  causing  citation  to  sooner  issue." 


V.  Hubbard,  190  S.  W.  793,  it 


In  Ry.  CJo. 
was  held: 


'The  petition  was  filed  within  the  two-year 
period  of  limitation,  and  citations  were  issued 
the  same  day.  The  first  question  to  be  con- 
sidered is:  Were  they  served  in  time  to  pre- 
vent the  bar?  The  shipment  arrived  at  Weath- 
erford  October  12, 1913,  and  the  consignee  was 
notified  the  next  day,  but  refused  to  pay  the 
freight  and  accept  the  automobile  on  account  of 
its  battered  condition  and  because  some  parts 
were  missing.  Appellee's  right  of  action  to 
recover  for  such  damages  accrued  October  13, 
1913.  In  the  absence  of  a  sufficient  excuse 
for  the  delay  in  having  the  first  citations  which 
were  issued  August  28,  1916,  served,  the  action 
is  barred  as  to  all  such  damages.  In  regard  to 
that  part  of  appellee's  action  for  conversion, 
by  reason  of  the  demand  by  the  station  agent 
of  an  illegal  amount  of  freight,  the  record  is 
not  very  clear.  When  the  demand  was  made, 
and  when  the  proper  sum  was  tendered,  is  left 
uncertain,  even  by  the  testimony  of  appellee 
himself.  The  evidence  of  the  clerk  of  the 
court  and  the  sheriff  of  Hale  county  tends  to 
show  that  the  citations  were  in  the  hands  of 
appellee  or  his  attorneys  between  August  28, 
1915,  and  the  dates  they  were  received  by  the 
sheriffs  of  Hale  and  Nolan  counties,  respec- 
tively. Under  such  circumstances,  appellee 
must  show  a  bona  fide  intention  to  have  the 
process  served  and  a  reasonable  excuse  for  not 
having  done  so." 

See,  also,  Estes  v.  McWhorter,  182  S.  W. 
887. 

[3]  The  facts  in  tbis  case  bring  It  within 
the  rule  announced  in  the  cited  authorities. 
The  record  fails  to  show  the  issuance  of  ci- 
tation nntil  October,  1917,  or  service  until 
November  of  that  year,  and  no  excuse  what- 
ever is  offered  for  the  failure  so  to  do.    The 


citations  dated  August  0,  1916,  the  evidence 
shows,  were  not  issued.  There  is  no  evi- 
dence that  they  ever  passed  out  of  the  hands 
of  the  clerk,  but,  on  the  contrary.  It  all  tends 
to  show  the  contrary,  because  they  were 
found  among  the  papers  of  the  case  without 
any  return  thereon.  If  they  had  ever  passed 
into  the  hands  of  an  officer  for  service.  It 
would  have  been  his  duty  to  Indorse  his  re- 
turn when  he  returned  them  to  the  clerk.  A 
process  is  not  Issued  until  it  is  sent  forth 
from  the  clerk's  office  under  his  sanction  and 
authority  and  given  to  an  officer,  or  to  some 
one  to  ^ve  to  an  officer,  for  the  purpose  of 
being  served.  21  R.  O.  L.  12(>5 ;  23  Oyc.  369. 
It  is  true  that  In  the  statement  of  facts  these 
citations  are  referred  to  as  having  been  is- 
sued, bat  the  concrete  facts  all  show  that  in 
tact  they  never  passed  out  of  the  hands  of 
the  clerk.  But  If  It  be  conceded  that  they 
were  Issued,  the  fact  remains  that  they  were 
never  served,  and  no  excuse  is  offered  for 
the  ftillure  to  obtain  such  service.  Appel- 
lants resided  in  Jones  county,  were  well 
known  there,  and  there  Is  no  reason  even  sug- 
gested why  they  were  not  served.  If  it  was 
the  attorney's  fault,  that  does  not  alter  the 
case.  Appellees  cannot  excuse  themselves  on 
account  of  their  attorney's  neglect.  Ricker 
V.  Shoemaker,  supra.  Appellees  contend  that 
it  was  an  issue  of  fact  whether  or  not  they 
had  been  negligent  In  the  issuance  and  serv- 
ice of  the  process,  and  that  the  court's  find- 
ing in  their  favor  upon  this  matter  concludes 
the  same.  This  would  be  true  if  there  was 
any  evidence  to  support  the  finding,  but  there 
is  none.    It  is  all  to  the  contrary. 

Upon  the  authorities  cited,  we  are  of  the 
opinion  that  the  undisputed  facts  show  the 
plea  of  limitation  to  be  w^U  taken.  The 
facts  seem  to  be  fully  developed. 

The  case  is,  accordingly,  reversed  and  ren- 
dered in  favor  of  appellants. 

On  Rehearing. 

[4]  In  their  motion  for  rehearing,  appel- 
lees represent  that  at  the  time  of  the  trial 
of  this  case  their  former  attorney,  Mr.  De 
Bogary,  was  In  the  military  service  of  the 
United  States  and  not  present  at  the  trial; 
that  upon  retrial  they  will  be  able  to  prove 
by  Mr.  De  Bogary  that  the  citations  dated 
August  9,  1916,  were  in  fact  Issued  by  the 
clerk  and  due  diligence  used  to  obtain  service 
upon  appellees.  It  being  thus  made  to  ap- 
pear that  the  facts  have  not  been  fully  de- 
veloped, the  cause  should  be  remanded  for  re- 
trial and  not  here  rendered. 

It  Is  therefore  ordered  that  the  judgment 
of  this  court  reversing  and  rendering  is  set 
aside,  and  the  cause  now  is  reversed  and  re- 
manded for  retrial. 
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SCHARBAUER  et  al.  v.  LAMPASAS 
COUNTY  et  fd.  (No.  5941.)* 

(Court  of  Civil  Appeals  of  Texas.    June  20, 
1919.) 

1.  Pabtnership  ^=»41— Fbaudulent  Obgan- 
iZATioN  OP  CoBPOBATioN— Liability  of  Of- 
ficers. 

Where  charter  waa  obtained  from  territory 
of  Arizona  for  bonding  and  insurance  company, 
which  was  never  organized  in  Arizona  in  com- 
pliance with  its  laws,  but  was  attempted  to 
be  organized  in  Texas,  where  most  of  its  stock- 
holders and  directors  resided,  and  virtually  all 
of  its  business  was  subsequently  done,  the  pre* 
tended  corporation  was  a  fraud  on  the  states 
of  Arizona  and  Texas,  and  the  company's  pre- 
tended directors  were  liable  as  individuals  pt 
partners  to  a  county  of  Texas  on  a  bridge  con- 
tractor's bond;  Rev.  St.  1911,  art  1138,  pre- 
venting collateral  attack  on  validity  of  an  os- 
tensible corporation,  having  no  application. 

2.  Counties  ^=»123— Contractor's  Bonds 
—Parties  Not  Protected. 

Sureties  on  the  bond  of  a  bridge  contrac- 
tor with  a  county,  though  liable  to  the  county, 
were  not  liable  to  parties  not  mentioned  in  the 
bond,  and  not  protected  by  it  in  any  way,  who 
furnished  material,  etc.,  for  the  construction  of 
tlie  bridges. 

3.  Counties  «=»123— Bond  or  Contractor 
—Protection  of  Laborers  and  Material- 
men. 

In  order  to  constitute  a  sufficient  statu- 
tory obligation,  the  bond  of  a  contractor  with 
a  county  must  comply  substantially  with  the 
terms  and.  requirements  of  the  statute,  and, 
when  it  appears  from  the  bond  that  no  effort 
was  made  to  condition  it  for  the  payment  of 
laborers  and  materialmen.  Rev.  St.  1911,  art. 
5623,  so  requiring,  will  not  be  read  into  the 
instrument  to  create  a  liability  not  discloBed 
by  the  language  used. 

4.  Counties  ^=»123— Insufficient  Statu- 
tory Bond  —  Enforcement  under  Com- 
mon Law. 

As  to  county  contractor's  bond,  the  rule 
that  instruments  insufficient  as  statutory  bonds 
may  be  enforced  as  common-law  obligations 
has  no  application  unless  it  appears  on  the 
face  of  the  instrument  that  it  was  executed  for 
the  benefit  of  the  person  seeking  to  enforce  it 

5.  Estoppel  ^:=>90(1)— Estoppel  in  Pais— 
Equitable  Lien. 

County  held  not  entitled  to  an  equitable 
lien,  based  on  the  doctrine  of  estoppel,  as 
against  the  seller  of  materials  to  its  bridge 
contractor,  though  after  the  property  was  de- 
livered to  the  contractor  the  county  paid  it  60 
per  cent,  of  the  contract  price  of  the  work,  and 
after  its  delivery  and  the  making  of  the  pay- 
ment the  seller  caused  the  property  to  be  seized. 

6.  Liens  <©=>16  —  Right  to  Equitable 
Liens— Waiver. 

A  county  which  contracted  with  a  con- 
struction  company  for  completed  bridges,   and 


accepted  a  bond  as  surety  for  tiie  contractor's 
faithful  performance,  thereby  waived  its  right,, 
if  it  had  any,  to  invoke  the  doctrine  of  equita- 
ble liens  on  property   sold   the  contractor  by 
third  parties. 

Appeal  from  District  Court,  Lampasas 
County;   F.  M.  Spann,  Judge. 

Consolidated  actions  by  Lampasas  County 
against  the  Hess  &  Skinner  Engineering 
Company  and  others,  wherein  certain  par- 
ties intervened,  and  John  Scharbauer  and 
others  were  made  parties  defendant.  From 
judgment  for  plaintiff  against  John  Schar- 
bauer and  certain  other  defendants,  etc., 
such  defendants  appeal.  Affirmed  in  part, 
reversed  and  rendered  in  part. 

Ode  Speer  and  Marvin  H.  Brown,  both  of 
Ft.   Worth,,  for  appellants. 

J.  Tom  Higglns,  County  Judge,  and  Mat- 
thews &  Browning,  all  of  Lampasas,  for 
appellee  Lampasas  County. 

Reid  Wniiams,  of  Dallas,  end  W.  D. 
Cardwell,  of  Wichita  Falls,  for  appellee 
Missouri  Valley  Bridge  &  Iron  Co. 

J.  O.  Abney,  of  Lampasas,  for  appellee  W. 
F.  &  J.  F.  Barnes  Lumber  Co. 

KEY,  C.  J.  We  copy  from  appellants*  brief 
the  following  concededly  correct  statement: 

"This  is  a  consolidated  action  from  the  dis- 
trict court  of  Lampasas  county,  as  follows: 

"Cause  No.  3218  was  originally  instituted  by 
Lampasas  county  against  Hess  &  Skinner  En- 
gineering Company  and  Commonwealth  Bond- 
ing &  Casualty  Insurance  Company  to  recover 
as  against  the  one  as  principal  and  the  other 
as  surety  upon  a  certain  bridge  building  con- 
tract and  bond.  Cause  No.  3220  was  insti- 
tuted by  Lampasas  county  against  A.  R.  Mace, 
sheriff  of  said  county,  and  against  the  Missouri 
Valley  Bridge  &  Iron  Company,  to  determine 
the  right  to  certain  bridge  materials  delivered 
to  the  contractor,  the  Hess  &  Skinner  Engi- 
neering Company,  to  be  used  in  the  construc- 
tion of  the  bridges  in  controversy.  The  causes 
were  consolidated  by  order  of  the  court,  to 
which  order  no  one  has  objected.  W.  F.  and 
J.  F.  Barnes  Lumber  Company,  a  corporation. 
Fox  &  Mills  Hardware  Company,  a  corpora- 
tion, I.  P.  Casbeer  and  W.  B.  Nichols,  com- 
posing the  firm  of  Casbeer  &  Nichols,  S.  B. 
Casbeer,  W.  J.  Armstrong,  and  A.  L^  Higdon, 
R.  F.  Senterfitt,  R.  B.  Senterfitt,  and  J.  H. 
Andrew,  composing  the  firm  of  Higdon,  Sen- 
terfitt, Andrew  Company,  D.  W.  Green,  and 
Morris  Furniture  Company,  a  firm  composed 
of  J.  L.  Frasier  and  Roy  Morris,  intervened 
and  asserted  claims  as  materialmen  or  labor- 
ers. There  were  other  interveners  who  failed 
to  recover  and  whose  names  need  not  be  men- 
tioned. Pending  the  suit  a  receiver  was  ap« 
pointed  by  the  Sixty-Seventh  district  court  of 
Tarrant  county  for  the  defendant  Common- 
wealth Bonding  &  Casualty  Insurance  Com- 
pany, and  the  receiver  was  made  a  party  de- 
fendant to  the  consolidated  action.  There- 
after the  plaintiff,  Lampasas  county,  Inade  par- 


^s^For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numb«red  Digests  and  IndexM 
*Rehearing  denied  October  15,  1919. 
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ties  defendant  B.  F.  Allen.  Jr.,  W.  P.  Dial, 
E.  A.  Fancher,  C.  D.  Hill,  Bacon  Saunders, 
John  Scharbauer,  C.  C.  Toylor,  John  L.  Ter- 
rell, C.  D.  Reimers,  and  Ben  F.  AUcUf  Sr., 
Alleging  they  were  directors  of  the  inaolvent 
Commonwealth  Bondinsr  &  Casualty  Insurance 
Company,  and  seeking  to  recover  judgment  per- 
sonally against  such  individual  defendants  as 
copartners,  upon  the  ground  that  the  incor- 
poration of  the  Commonwealth  Bonding  &  Cas- 
ualty Insurance  Company  was  irregular  and 
invalid  by  reason  of  fraud.  The  defendants 
here  appealing  and  others  answered  by  excep- 
tions and  pleas  raising  the  issues  hereinafter 
presented.  The  cause  was  tried  before  the 
court  without  a  jury,  resulting  in  a  judgments 
in  favor  of  the  plaintiff  against  the  defendants 
Hess  &  Skinner  Engineering  Company,  W.  P. 
Dial,  E.  A.  Fancher,  C.  D.  Hill,  Bacon  Saun- 
ders, John  Scharbauer,  C.  C.  Taylor,  John  L, 
Terrell,  C.  D.  Reimers,  and  Ben  F.  Allen,  Sr., 
in  the  sum  of  $7,003.85;  in  favor  of  the  in- 
tervener W.  F.  and  J.  F.  Barnes  Lumber  Com- 
pany, a  corporation,  against  the  individual  de- 
fondants  above  named  for  the  sum  of  $1,059.- 
83;  in  favor  of  intervener  Fox  &  Mills  Hard- 
ware Company,  a  corporation,  against  said  in- 
dividual defendants  in  the  sum  of  $274^;  in 
favor  of  intervener  Casbeer  &  Nichols  against 
said  individual  defendants  in  the  sum  of  $988.- 
00:  in  favor  of  intervener  H.  B.  Casbeer 
against  said  individual  defendants  in  the  sum 
of  $112.50;  in  favor  of  intervener  W.  J.  Aian- 
strong*  against  said  individual  defendants  in  the 
sum  of  $57.08;  in  favor  of  intervener  Hig- 
don,  Senteriitt,  Andrew  Company  against  said 
individual  defendants  in  the  sum  of  $40.65; 
and  in  favor  of  the  intervener  D.  W.  Green 
against  said  individual  defendants  in  the  sum 
of  $92.84.  Judgment  was  entered  in  favor 
of  the  defendants  Commonwealth  Bonding  & 
Casualty  Insurance  Con>pany  and  J.  W.  Mitch- 
ell, receiver  for  Commonwealth  Bonding  ft 
Casualty  Insurance-  Company.  The  judgment 
likewise  finally  disposed  of  the  other  parties 
and  all  issues,  the  particulars  of  which  are  not 
pertinent  to  this  statement 

"The  defendants  John  Scharbauer,  W.  P. 
Dial,  E.  A.  Fancher,  C.  D.  Hill,  Bacon  Saun- 
ders, C.  C.  Taylor,  John  L.  Terrell,  C.  D. 
Reimers,  and  Ben  F.  Allen,  Sr.,  filed  their 
motion  for  a  new  trial  on  April  21,  1917,  the 
day  on  which  the  above  judgment  was  render- 
ed, and  thereafter  filed  their  amended  motion 
for  new  trial,  which  said  amended  motion  for 
new  trial  was  on  April  27,  1917,  overruled, 
to  which  action  of  the  court  the  defendants 
named  in  open  court  excepted  and  gave  notice 
of  appeal  to  the  Court  of  Civil  Appeals  for  the 
Third  Supreme  Judicial  District,  at  Austin, 
Tex.  The  defendants*  supersedeas  bond  on  ap- 
peal, in  the  sum  of  $20,000,  was  duly  filed 
on  May  16,  1917.  The  trial  court  made  an  or- 
der granting  90  days  from  and  after  the  ad- 
journment of  court  within  which  to  prepare 
and  file  the  statement  of  facts,  and  such  state- 
ment of  facts  was  made  up,  signed  by  counsel 
for  respective  parties,  approved  by  the  court, 
and  duly  filed  in  the  trial  court  within  said 
order,  on,  to  wit,  July  23,  1917,  as  will  appear 
from  the  indorsement  thereon.  Upon  the  re- 
quest of  the  defendants  appealing  the  trial 
court,    on    the   day   of  adjournment   and   after 


overruling  their  amended  motion  for  new  trial, 
filed  his  conclusions  of  fact  and  law,  to  which 
findings  and  conclusions  the  defendants  in  open 
court  excepted,  and  again  gave  their  notice  of 
appeal  to  this  honorable  court,  and  to  which 
findings  and  conclusions  the  defendants  appeal- 
ing have  assigned  error  herewith  presented,  as 
is  their  right  under  the  rules  for  the  guidance 
of  this  court. 

"Plaintiff,  by  its  third  amended  original  peti- 
tion, sought  to  recover  against  the  defendants 
John  Scharbauer  and  others  appealing  herein 
as  sureties  upon  the  following  surety  bond  at- 
tached to  said  pleadings  as  an  exhibit,  to  wit: 

"  'Exhibit  B. 

"  'Commonwealth  Bonding  &  Casualty  In- 
surance Company. 

"'General  Offices,   Fort  Worth,   Texas. 

"  *Know  all  men  by  these  presents  that  we, 
Hess  &  Skinner  Engineering  Company,  a  cor- 
poration created  and  existing  under  the  laws 
of  Texas,  of  Dallas,  Texas,  as  principal,  and 
the  Commonwealth  Bonding  &  Casualty  In- 
surance Company,  a  corporation  under  the 
laws  of  Arizona,  with  its  general  offices  in  the 
dty  of  Fort  Worth,  Texas  (hereinafter  called 
the  company),  as  surety,  are  held  and  firmly 
bound  unto  the  county  commissioners'  court  of 
Lampasas  county,  state  .of  Texas,  of  Lampasas, 
Texas  (hereinafter  called  the  obligee),  in  the 
penal  sum  of  eleven  thousand  four  hundred  and 
ninety  dollars  ($11,490.00),  which  sum  is  here- 
by agreed  to  be  the  maximum  liability  here- 
under, lawful  money  of  the  United  States  of 
America,  well  and  truly  to  be  paid,  for  the 
payment  of  which  we  and  each  of  us  hereby 
bind  ourselves,  our  heirs,  executors,  adminis- 
trators, arid  successors,  jointly  and  severally, 
firmly  by  these  presents.  Dated  this  26th  day 
of  October,  1914. 

"  ^W^hereas,  said  principal  has  entered  into 
a  certain  contract  in  writing  bearing  date  of 
October  21,  1914,  with  the  said  obligee,  for  the 
construction  and  completion  of  four  bridges  in 
Lampasas  county: 

"  *No.  1.  bne  over  Lampasas  river  near 
Kempner.  No.  2.  One  over  Sims  creek,  on  Ath- 
erton  road.  No.  3.  One  over  Sims  creek,  on 
Hamilton  road.  No.  4.  One  oyer  Lucy  creek, 
on  Waco  road — all  according  to  plans  and  spec- 
ifications, as  per  contract  entered  into  on  Oc- 
tober 21,  1914,  amount  of  contract  being  $11,- 
490.00,  a  copy  of  which  is  hereto  attached  and 
is  hereby  referred  to  and  made  a  part  hereof. 
Now,  therefore,  the  condition  of  this  instru- 
ment is  such  that  if  the  said  principal  shall 
well  and  truly  perform  the  terms  and  provi- 
sions of  said  contract  on  the  part  of  said  prin- 
cipal required  to  be  performed,  then  this  instru- 
ment shall  be  null  and  void,  otherwise  to  be 
and  remain  in  full  force  and  effect:  Provided, 
however,  and  this  instrument  is  executed  by 
the  company  as  surety  upon  the  following  ex- 
press conditions,  which  shall  be  precedent  to 
the  right  of  recovery  hereunder. 

"  'Ist  The  company  shall  not  be  liable  for 
the  infringement  of  any  patent  or  for  the  va- 
lidity of  any  letters  patent  granted  by  the 
United  States  government  concerning  any  pat- 
ented article  which  is  required  by  said  contract 
to  be  furnished  by. said  principal.  ^ 
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"*2d.  The  obligee  shall,  at  the  times  and  in 
the  manner  specified  in  said  contract,  perform 
all  the  covenants,  matters,  and  things  required 
to  be  by  the  obligee  performed;  and  if  the 
obligee  defaults  in  the  performance  of  any 
matter  or  thing  in  this  instrument,  or  in  the 
said  contract  agreed  or  required  to  be  per- 
formed by  the  obligee,  the  company  shall  there- 
upon be  relieved  from  all  liability  hereunder. 

'*  '3d.  If  said  principal  shall  in  any  mauner 
default  in  the  performance  of  any  matter  or 
thing  in  said  contract  specified  to  be  by  said 
principal  performed,  or  in  the  event  of  said 
principal  abandoning  the  work  provided  by 
said  contract  to  be  done  by  said  principal  the 
obligee  shall  immediately  so  notify  the  com- 
pany, and  thereafter  the  company  shall  have 
the  right,  at  its  option,  to  assume  and  sublet 
said  contract  and  to  proceed  thereunder  as  if 
no  default  or  abandonment  had  occurred ;  and, 
if  the  company  elect  to  assume  said  contract, 
all  moneys  agreed  therein  to  be  paid  said  prin- 
cipal, and  which  at  the  time  of  default  be  due 
the  principal,  shall '  thereupon  become  payable 
to  the  company,  and  shall  be  paid  to  it,  any- 
thing to  the  contrary  in  'said  contract  not- 
withstanding. 

"  *4th.  If  at  any  time  during  the  prosecution 
of  the  work  specified  in  said  contract  to  be  per- 
formed there  come  to  the  notice  or  knowledge  of 
the  obligee  the  fact  that  any  claim  for  labor 
performed  or  for  materials  or  supplies  has  been 
filed  or  served,  the  obligee  shall  withhold  pay- 
ment from  the  principal  of  any  moneys  due  or 
to  become  due  to  the  principal  under  said  con- 
tract until  the  payment  of  such  claim,  or  the 
cancellation  and  discharge  of  such  lien,  or  no- 
tice of  lien,  if  any,  and  will  so  notify  the  com- 
pany, giving  a  statement  of  the  particular  facts 
and  amount  of  each  such  claim,. lien,  or  notice 
of  lien. 

'*  '5th.  If  any  changes  or  alterations  by  the 
principal  and  obligee  be  made  in  the  plans  or 
specifications  for  the  work  mentioned  in  said 
contract,  the  obligee  shall  immediately  so  noti- 
fy the  company  of  such  changes  or  alterations, 
giving  a  description  thereof,  and  stating  the 
amount  of  money  involved  in  such^ changes  or 
alterations:  Provided,  however,  thS,  when  the 
cost  of  such  changes  or  alterations  shall  in  the 
aggregate  amount  to  a  sum  equal  to  ten  per  cent, 
of  the  penal  sum  of  this  bond,  no  further  chang- 
es, or  alterations  shall  be  agreed  upon  by  the 
principal  and  obligee  until  the  consent. of  the 
company  shall  first  be  obtained  thereto. 

"  *6th.  In  the  event  of  the  destruction  of,  or 
injury  to,  the  work  specified  in  said  contract 
by  fire,  riot,  mob,  the  elements,  earthquake,  cy- 
clone, tornado,  lightning,  public  enemy,  or  any 
act  of  God,  or  through  so-called  strikes  or  labor 
difficulties,  neither  the  principal  nor  the  com- 
pany shall  be  liable  for  any  loss  or  damage  what- 
soever resulting  therefrom. 

**  *7th.  None  of  the  conditions  or  provisions 
contained  in  this  instrument  shall  be  deemed 
waived  by  the  company  unless  the  written  con- 
sent to  such  waiver  be  duly  executed  by  the 
president  or  vice  president  and  its  seal  be  there- 
to affixed,  duly  attested;  nor  shall  this  instru- 
ment, or  any  rights  thereunder,  be  assignable 
unless  with  the  like  consent,  duly  executed  and 
attested  as  aforesaid. 

"  '8th.  No  action,  suit,  or  proceeding  shall  be 
had  or  maintained  against  the  company  on  this 


instrument  unless  the  same  be  brought  or  in- 
stituted and  process  served  upon  the  company 
therein  within  six  months  after  the  time  fixed 
in  said  contract  for  the  completion  of  the  work 
therein. 

'*  *9th.  All  notices  and  other  evidence  required 
by  this  instrument  to  be  furnished  by  the  obligee 
to  the  company  shall  be  in  writing,  and  shall  be 
forwarded  by  registered  letter  addressed  to  the 
company  at  its  general  offices  in  the  city  of  Fort 
Worth,  Texas. 

**  'Hess  &  Skinner  Engineering  Company. 
"  *By  P.  M.  Skinner.    [Seal.] 
"  'Commonwealth  Bonding  &  Casualty  Insurance 
Company,  By  W.  O.  Van  Wyck, 

"  '[Seal.]  Agent  and  Attorney  in  Piact.* 

"The  building  contract  for  the  performance 
of  which  the  foregoing  bond  was  executed,  and 
which  was  itself  also  attached  as  an  exhibit  to 
plaintiffs  pleading,  was  as  follows: 

"  'Exhibit  A. 
"  'Contract, 

"  'Articles  of  agreement,  made  this  2Ut  day 
of  October,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  fourteen,  between  Hess  & 
Skinner  Engineering  Company,  of  Dallas,  Texas, 
party  of  the  first  part,  and  the  county  commis- 
sioners' court  of  Lampasas  county,  Texas,  party 
of  the  second  part, 

"  'Witnesseth,  that  the  said  party  of  the  first 
puTt,  for  the  consideration  hereinafter  mention- 
ed, agrees  to  furnish  all  material  and  to  build 
and  construct  for  the  said  party  of  the  second 
part  four  bridges  in  Lampasas  county: 

"  '1.    (1)  over  Lampasas  river,  near  Kempner. 

"  '2.    (1)  over  Sims  creek,  Atherton  road. 

'"3.    (1)  over  Sims  creak,  Hamilton  road. 

"  '4.  (1)  over  Lucy  creek,  Waco  road 
—and  have  the  same  completed  on  or  before  the 
1st  day  of  April,  A.  D.  1915.  Said  bridges  to 
be  completed  in  accordance  with  the  plan  and 
specification  and  proposal  hereto  attained,  which 
are  hereby  made  a  part  of  this  contract. 

"  'Said  party  of  the  second  part  hereby  agrees 
to  pay  the  said  party  of  the  first  part,  for  con- 
structing said  bridges  the  sum  of  eleven  thou- 
sand four  hundred  and  ninety  dollars  ($11,- 
490.00)  in  manner  following,  to  wit:  60%  of 
said  amount  ^  cash,  %  bonds  at  par  and  ac- 
crued interest,  to  be  paid  on  delivery  of  material 
at  the  railroad  station  nearest  bridge  site,  and 
25%  in  bonds  upon  completion  of  substructure, 
and  balance  when  completed,  in  cash  and  bonds, 
payments  to  be  made  on  each  bridge,  pro  rata 
of  contract  price  for  each  bridge  to  be  as  fol- 
lows: Lampasas  river,  $5,678.40;  Sims  creek, 
$3,116.96 ;  Sims  creek,  $1,918.48 ;  Lucy's  creek, 
$776.16,  Work  to  begin  on  Lucy  creek  job 
within  20  days,  and  concrete  work  to  continue 
until  completion  of  four  structures ;  and  for  the 
performance  of  all  and  every  article  and  agree- 
ment above  mentioned  the  said  parties  do  here- 
by bind  themselves,  each  to  the  other,  firmly 
by  these  presents. 

"  'It  is  also  agreed  that  no  payments  shall  be 
made  by  the  party  of  the  second  part,  on  ac- 
count of  labor  performed  or  material  furnished 
under  this  contract,  to  any  person  or  persons 
without  an  express  order  in  writing  from  the 
principals  of  the  party  of  the  first  part. 

"  'It  is  further  agreed,  by  and  between  the 
parties  hereto,  that  should  the  weather  or  con- 


Digitized  by  LjOOQIC 


Tex.) 


SCHARBAUER  ▼.  LAMPASAS  COUNTY 

(214  S.W.) 


471 


dition  of  the  said  stream  be  such  as  to  preclude 
the  erection  of  said  bridges  within  the  time 
above  specified,  or  should  the  same  be  delayed 
by  the  failure  of  the  railroads  to  transport  any 
portion  of  the  same  within  such  time,  or  from 
labor  strikes,  or  from  any  other  cause  or  causes 
beyond  the  control  of  the  said  party  of  the  first 
part,  then  the  time  for  the  fulfillment  of  this 
contract  shall  be  extended  for  a  period  of  not 
less  than  that  caused  by  such  delay. 

**  'It  is  also  agreed  Uiat  the  shape  of  sections 
may  be  changed  without  reducing  area  of  cross- 
sections  of  metal  shown  on  plans. 

"'In  witness  whereof  the  parties  of  the  first 
and  second  parts  have  hereunto  affixed  their 
hands  and  seals. 

"'But  it  is  agreed  and  understood  that  this 
contract  shall  not  be  binding  on  the  part  of  the 
party  of  the  first  part  unless  the  bond  record  is 
approved  by  their  attorney  and  to  be  taken  at 
'  par  and  accrued  interest. 
"  'Signed  at  Lampasas,  Texas,  this  21st  day  of 

October,  1914. 

'"Hess  &  Skinner  Engineering  Company, 
"  'James  J.  Powers. 

"  'M.  M.  White,  County  Judge. 

"  'W.  H.  Simmons, 

**  'J.  O.  HoUey. 

"  'M.  F.  Kirby. 

"*H.  C.  Townsen."* 

We  deem  It  unnecessary  to  make  further 
reference  to  the  pleadings  other  than  to  say 
that  they  were  sufficient  to  support  the  judg- 
ment rendered  and  to  raise  the  questions  pre- 
sented in  this  court. 

The  trial  judge's  findings  of  fact  are  mip- 
ported  by  testimony,  and  read  as  follows: 

'*l8t  For  a  better  understanding  of  the  con- 
clusions below,  I  state  that  cause  No.  3218  was 
instituted  on  the  1st  day  of  July,  1915,  against 
the  Hess  &  Skinner  Engineering  Company,  here- 
inafter called  the  'Engineering  Company,'  and 
the  Commonwealth  Bonding  &  Casualty  Insur- 
ance Company,  hereinafter  referred  to  as  the 
'Bonding  Company.' 

"Cause  No.  8220  was  instituted  on  the  6th 
day  of  July,  1915,  against  A.  R.  Mace  and  the 
Missouri  Valley  Bridge  ft  Iron  Company,  here- 
inafter referred  to  as  the  'Bridge  Company.' 

"At  the  September  Term,  1915,  said  causes 
were  consolidated,  and  thereafterwards,  on  Sep- 
tember 18,  1915,  a  receiver  was  appointed  for 
the  property  and  assets  of  the  Commonwealth 
Bonding  &  Casualty  Insurance  Company  by  the 
district  court  of  the  67th  district  of  Tarrant 
county,  Tex.  Thereafterwards  the  receiver  of 
said  Bonding  Company  was  made  a  party  to 
'said  consolidated  causes,  and  afterwards  B.  F. 
Allen,  Jr.,  W.  P.  Dial,  E.  A.  Fancher,  G.  D. 
Hill,  Bacon  Saunders,  John  Scharbaucr,  C.  C. 
Taylor,  John  L.  Terrell,  C.  D.  Reimers,  and 
Ben  F.  Allen,  Sr.,  were  by  plaintiff  made  de- 
fendants, and  who  are  hereinafter  referred  to 
as  the  directors  of  said  Bonding  Company,  and 
all  of  whom,  except  B.  F.  Allen,  Jr.,  were  shown 
to  have  been  directors  thereof,  the  said  B.  F. 
Allen,  Jr.,  having  been,  through  mistake,  sued 
as  one  of  the  directors.  The  interventions  here- 
inbdow  named  were  filed  before  said  directors 
of  said  Bonding  Company  were  made  parties. 

"2d.  That  on  the  21st  day  of  October,  1914, 
the  said  Engineering  Company  entered  into  a 


contract  with  the  county  commissioners'  court 
of  plaintiff  for  the  constructing  of  four  bridges, 
a  copy  of  which  contract  is  attached  to  plain- 
tiff's third  amended  original  petition.  On  Octo- 
ber 26,  1914,  said  Engineering  Company  as 
principal,  and  said  Bonding  Company  as  surety, 
executed  a  bond  in  the  sum  of  $11,490,  being  the 
contract  price  of  said  four  bridges,  conditioned 
for  the  performance  of  the  terms  and  provisions 
of  said  contract  on  the  part  of  said  principal,  a 
copy  of  which  bond  is  attached  to  plaintiff's 
third  amended  petition.  Said  contract  and  bond 
provided  for  the  erection  by  said  Engineering 
Company  of  four  bridges,  one  over  the  Lam- 
pasas river,  near  Kempner,  one  over  Sims  creek, 
on  Atherton  road,  one  over  Sims  creek,  on 
Hamilton  road,  and  one  over  Luce's  creek,  on 
Waco  road,  that  over  the  Lampasas  river  to  be 
built  for  $5,678.40,  that  over  Sims  creek,  on 
Atherton  road,  for  $3,116.96,  that  over  Sims 
creek,  on  Hamilton  road,  for  $1,918.48,  that 
over  Luce's  creek  for  $776.16.  Paymputs  to  be 
made  on  each  bridge  pro  rata  of  contract  price 
therefor,  60%  to  be  paid  on  delivery  of  material 
at  nearest  bridge  sites,  25%  on  completion  of 
substructure,  and  balance  to  be  paid  on  comple- 
tion of  each  bridge,  respectively. 

"3d.  That  after  work  had  begun  on  said 
bridge,  and  on  January  12,  1915,  the  plans  and 
specifications  of  the  Luce's  creek  bridge  were 
changed  so  as  to  make  such  bridge  100  feet 
long  instead  of  a  40-foot  low-water  bridge,  and 
for  which  the  plaintiff  agreed  to  pay  said  En- 
gineering Company  the  sum  of  $861  over  and 
above  the  said  contract  price  therefor;  and 
which  sum,  after  the  completion  of  said  Luce's 
creek  bridge,  together  with  the  amount  of  con- 
tract price,  was  paid  by  plaintiff  to  said  En- 
gineering Company.  At  the  time  said  change 
in  plans  and  specifications  in  the  Luce's  creek 
bridge  was  made  the  plaintiff,  on  January  15, 
1915,  notified  said  Bonding  Company  of  such 
changes,  and  the  cost  thereof,  as  required  by 
said  bond,  and  by  letters  thereafterwards  from 
said  Bonding  Company  to  plaintiff  it  recognized 
said  contract  and  bond  as  being  still  in  force, 
which  letters  were  written  at  various  times 
after  said  January  15,  1915,  and  before  the 
institution  of  this  suit;  that  said  changes  in 
the  specifications  of  said  bridge  were  author- 
ized by  the  provisions  and  terms  of  said  bond, 
and  did  not  exceed  in  value  ten  per  centum  of 
the  amount  of  said  bond,  that  said  bridge  was 
completed  in  accordance  with  said  changed  speci- 
fications, was  accepted  and  paid  for  in  full  by 
the  plaintiff  prior  to  the  20th  day  of  May,  A. 
D.  1915. 

"4th.  That  about  the  20th  day  of  May,  1915, 
the  Engineering  Company  abandohed  work  on 
said  three  other  bridges,  notifying  the  plaintiff 
of  such  abandonment,  and  thereafterwards  did 
no  other  work  thereon,  and  left  said  three  other 
bridges  uncompleted;  that  the  said  Bonding 
Company  was  immediately  notified  by  plaintiff 
of  such  abandonment  and  honcompletion  of  said 
three  bridges. 

"5th.  That  prior  to  such  abandonment  of 
work  on  said  three  bridges  the  plaintiff  had 
paid  to  said  Engineering  Company  on  account 
of  same  the  sum  of  eight  thousand  six  hundred 
and  twenty-five  dollars  and  ^^/xaa  ($8,625.85), 
the  payments  being  made  at  various  times  and 
in  various  amounts,  as  authorized  and  required 
by  said  contract  and  bond.     The  payment  on 
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said  three  uncompleted  bridges  being  not  over 
85%  of  the  contract  price  therefor;  that  not 
over  85%  was  paid  on  the  Luce*s  creek  bridge 
until  after  it  was  completed;  that  only  60% 
was  paid  on  the  Sims  creek  bridge  on  the  Ather- 
ton  road. 

**6th.  That  after  such  abandonment,  and  until 
about  the .  day  of ,  1916,  the  plain- 
tiff did  not  have  on  hand  money  to  complete 
said  bridges,  but  between  said  last-named  6ate 
and  the  1st  day  of  March,  1917,  the  county  had 
said  bridges  completed  according  to  plans  and 
specifications  referred  to  in  said  contract,  the 
cost  to  plaintiff  of  such  completion  being  nine 
thousand  one  hundred  and  fifteen  and  ^b/^q^ 
($9,115.85^)  dollars,  which  was  a  reasonable  sum 
for  such  completion. 

"7th.  That  notice  of  the  pendency  of  said 
causes  Nos.  3218  and  3220  was  given  by  publi- 
cation in  the  Lampasas  Leader,  a  newspaper' of 
general  circulation,  in  said  Lampasas  county, 
Tex.,  for  at  least  three  successive  weeks,  as  re- 
quired by  law. 

"8th.  That  the  rise  in  the  Lampasas  river  by 
which  the  bridge  known  as  the  Kempner  bridge 
was  thrown  or  washed  down  was  not  an  unusual 
rise,  but  was  a  rise  not  uncommon;  that  at  said^ 
time  said  bridge  was  approximately  three-fourths 
{%)  completed. 

*'9th.  That  the  amounts  paid  by  plaintiff  to 
said  Engineering  Company  on  account  of  con- 
struction of  said  three  bridges  (being  the  bridges 
named  in  said  contract  other  than  said  Luce's 
creek  bridge),  together  with  the  amounts  to  be 
paid  for  the  completion  thereof,  exceeded  the 
contract  price  therefor  to  the  extent  of  seven 
thousand  and  three  and  88/^,0  ($7,003.85)  dol- 
lars, or  a  few  dollars  more,  and  the  said  En- 
gineering Company  has  been  actually  and  no- 
toriously insolvent  since  and  before  the  insti- 
tution of  this  suit. 

**10th.  Tliat  Casbeer  &  Nichols,  a  firm  com- 
posed of  I.  P.  Casbeer  and  W.  B.  Nichols,  in 
accordance  with  a  contract  theretofore  made 
with  said  Engineering  Company,  did  certain 
labor  in  the  building  of  said  three  bridges,  and 
excavating  for  the  piers  thereof,  which  work 
was  necessary  to  be  done  in  the  construction  of 
same,  and  for  which  labor  said  Engineering 
Company  is  indebted  to  them  in  the  sum  of 
Dine  hundred  and  thirty-eight  ($93^00)  dollars. 

"11th.  That  the  intervener  H.  B.  Casbeer, 
under  a  contract  with  said  Engineering  Com- 
pany, hauling  material  from  the  railway  depot 
to  the  bridge  sites  of  said  three  bridges,  which 
labor  was  necessary  to  the  construction  of  said 
three  bridges,  and  for  which  there  is  due  said 
H.  B.  Casbeer  the  sum  of  one  hundred  and 
twelve  and  bo/ioo  ($112.50)  dollars. 

**12th.  That  the  intervener,  the  Fox  &  Mills 
Hardware  Company,  a  corporation,  furnished 
the  material  described  in  their  account  filed 
herein  to  said  Engineering  Company  at  the  in- 
stance and  request  of  said  Engineering  Com- 
pany, which  material  was  used  by  said  Engi- 
neering Company  in  said  three  bridges,  and 
that  the  reasonable  value  of  said  material,  and 
which  is  still  due  and  unpaid  from  said  Engi- 
neering Company  to  said  Fox  &  Mills  Hardware 
Company,  is  two  hundred  and  seventy-four  and 
2^/ioo  ($274.25)  dollars. 

"13th.  That  the  intervener,  W.  J.  Armstrong, 
holds  time  checks  issued  by  said  Engineering 
Company  for  labor  performed  upon  said  three 


bridges,  said  time  checks  having  been  issued  to 
other  persons,  and  by  them  assigned  to  said 
W.  J.  Ari"strong,  tV:e  amount  due  and  unpaid 
thereon  being  fifty-seven  and  »/ioo  ($57.08) 
dollars. 

"14th.  That  the  intervener  Higdon-Senterfitt- 
Andrew  Company  holds  similar  time  checks  un- 
paid, which  time  checks  were  issued  to  other 
persons,  and  assigned  to  snid  Higdon-Senterfitt- 
Andrew  Company,  the  amount  due  and  unpaid 
thereon  amounting  to  forty  and  «Vioo  ($40.05) 
dollars. 

"15th.  That  the  intervener  D.  W.  Green,  un- 
der the  employment  of  said  Engineering  Com- 
pany, performed  labor  in  the  construction  of 
said  three  bridges,  for  which  there  is  due  him 
by  said  Engineering  Company  the  sum  of  nine- 
ty-two and  8*/ioo  ($92.84)  dollars. 

"16th.  The  intervener  W.  F.  &  J.  F.  Barnes 
Lumber  Company,  a  corporation,  in  accordance, 
with  a  contract  theretofore  made  with  said  En- 
gineering Company,  furnished  certain  material 
for  the  construction  of  said  three  bridges,  which 
material  was  necessary  for  and  was  used  in 
the  construction  of  same,  said  material  being 
shown  in  the  account  of  said  Lumber  Company 
filed  herein,  and  for  which  the  said  Engineering 
Company  is  indebted  to  said  W.  F.  &  J.  F. 
Barnes  Lumber  Company  in  the  sum  of  one 
thousand  and  fifty-nine  and  ^s/^^q  ($1,059.S3) 
dollars. 

"17th.  That  during  the  year  1910,  and  until 
about  March  20,  1911,  the  promoters  and  sub- 
scribers for  stock  in  said  Bonding  Company 
contemplated  that  a  charter  for  said  company 
should  bel  obtained  in  the  state  of  Texas  and 
under  its  laws;  that  prior  to  the  laat-named 
date  a  preliminary  organization  of  said  Bond- 
ing Company  had  been  formed,  and  on  that 
date  it  was  determined,  at  a  meeting  held  at  Ft. 
Worth,  Tex.,  of  the  members  of  said  preliminary 
organization,  and  of  those  who  had  subscribed 
for  stock,  that  the  Bonding  Company  should  be 
incorporated  in  and  under  the  laws  of  the  ter- 
ritory of  Arizona,  and  in  accordance  with  such 
determination  a  charter  was  obtained  from  the 
territory  of  Arizona,  incorporating  said  company 
under  the  laws  of  Arizona,  the  charter  being 
the  same  as  is  shown  by  a  copy  thereof  at- 
tached to  plaintiff's  third  amended  original  pe- 
tition, which  charter  provided  for  a  capital 
stock  of  three  hundred  thousand  dollars,  and 
which  was  granted  and  dated  on  March  23, 
1911;  tliat  said  Bonding  Company  was  incor- 
porated under  the  laws  of  Arizona  because 
payment  for  stock  subscribed  was  not,  under 
the  laws  of  Arizona,  required  to  be  made  in 
cash  or  labor  done  or  property  actually  re- 
ceived, as  was  required  under  the  Constitution 
and  laws  of  Texas,  and  because  under  the  Ari-' 
zona  charter  the  company  could  perform  and 
do  more  different  kinds  of  insurance  than  could 
be  done  under  a  charter  obtained  in  and  under 
the  laws  of  Texas, 

*'18th.  That  the  laws  of  Arizona  in  force 
when  said  charter  was  granted  were  the  laws 
as  shown  by  the  Revised  Statutes  of  Arizona 
of  the  year  1901. 

**0n  page  306,  article  765,  of  tffe  Revised 
Statutes  of  Arizona  of  1901,  among  the  pow- 
ers granted  to  corporate  bodies  is  the  power 
*to  exempt  the  private  property  of  members 
from  liability  for  corporate  debts.* 

^*By  section  766,  page  307,  of  said   Revised 
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Statutes,  it  is  provided  that  articles  of  incor- 
poration must  contain  *the  name  of  tlie  corpo- 
rators, the  name  of  the  corporation,  and  its 
principal  place  of  transacting  business.' 

*•  Article  789,  page  311,  of  said  Revised  Stat- 
utes, under  the  head  of  'Insurance  Corporation,' 
is  as  follows : 

**  *No  corporation  shall  be  formed  for  the 
transaction  of  business  in  any  kind  of  insur- 
ance except  on  live  stock,  without  a  subscribed 
capital  equal  to  at  least  one  hundred  thousand 
dollars  in  United  States  gold  coin,  twenty-five 
per  cent,  whereof  must  be  paid  in  previous  to 
the  issue  of  any  policy,  and  the  remainder  by 
monthly  or  quarterly  installments  within  twelve 
months  from  the  day  of  filing  the  articles  of 
incorporation.  Nor  shall  any  individual  or  per- 
son transact  business  as  agent  of  any  nonresident 
person  or  corporation,  whether  foreign  or  domes- 
tic, in  any  kind  of  insurance,  except  on  live 
stock,  unless  such  person  or  corporation  posses- 
ses available  cash  assets,  exclusive  of  stock 
notes,  to  the  amount  of  at  least  one  hundred 
thousand  dollars  in  United  States  gold  coin 
over  and  above  all  liabilities.' 

"Article  769,  page  307,  of  said  Revised  Stat- 
utes relating  to  'Corporations  in  General,'  is 
as  follows: 

"  'The  corporation  may  commence  business  as 
soon  as  its  articles  of  incorporation  are  filed  for 
record  in  the  office  of  the  county  recorder,  and 
a  certified  copy  with  the  secretary  of  the  ter- 
ritory, and  its  acts  shall  then  be  valid,  if  the 
publication  is  made  and  an  affidavit  thereof 
tiled  in  the  office  of  the  secretary  of  the  ter- 
ritory w^ithin  three  months  from  the  date  of 
the  filing  with  the  county  recorder.' 

"Said  Revised  Statutes  of  Arizona  of  1901 
remained  in  force  until  the  adoption  of  the  Re- 
vised Statutes  of  1913,  by  the  state  of  Arizona. 

"Article  3399,  page  1160,  of  the  1913  Revi- 
sion  of  the  Revii^ed  Statutes  of  Arizona,  is  as 
follows : 

"  'Every  insurance  company  before  transact- 
ing any  business  of  insurance  in  this  state,  must 
own,  have  and  possess  in  its  own  exclusive  name 
and  right,  paid  up,  unimpaired  capital,  if  a 
Btock  company ;  or  must  own,  have  and  possess, 
in  its  own  exclusive  name  or  right,  net  assets 
unimpaired,  of  the  kind  required  by  this  act, 
if  it  be  a  mutual  company,  fully  equal  to  the 
minimum  amount  of  capital  paid  up  in  cash 
or  assets  required  by  the  provisions  of  this  act 
to  entitle  any  insurance  company  to  be  au- 
thorized to  transact  like  business.  No  part  of 
said  capital  or  assets  shall  consist  of  the  capi- 
tal stock,  investments,  property  or  assets  of 
any  other  insurance  company  or  organization, 
nor  shall  such  capital  or  assets  include  any 
sum  or  thing  of  value  not  acquired,  produced 
or  earned  and  owned  exclusively  by  such  com- 
pany in  its  own  right ;  provided :  That  each 
alien  insurance  company  admitted  to  do  busi- 
ness in  tjys  state  shall  not  transact  any  busi- 
ness of  insurance  in  this  state,  unless  it  shall 
have  within  the  United  States  deposited  with 
insurance  departments  not  less  than  two  hun- 
dred thousand  dollars  invested  in  like  manner 
as  the  capital  of  a  similar  domestic  insurance 
company  is   required  to-'be  invested.* 

"Article  3424,  page  1173,  of  the  Arizona  Re- 
vised Statutes,  provides  that  no  fidelity  or  sure- 
ty company  shall  make  insurance  in  the  state 
of  Arizona  without  having  a  capital  stock  fully 


paid  of  at  least  two  hundred  thousand  dollars, 
and  a  surplus  of  not  less  than  fifty  thousand 
dollars. 

"19th.  That  at  and  before  the  granting  of 
said  charter  it  was  intended  by  the  subscribers 
to  the  stock  of  said  Bonding  Company  and  the 
members  of  the  preliminary  organization  there- 
of that,  the  meetings  of  the  stockholders  there- 
of should  be  held  at  the  city  of  Fort  Worth, 
Tex.,  and  that  its  principal  place  of  business 
should  be  at  said  cit^. 

"20th.  That  since  said  charter  was  granted, 
and  up  to  the  time  of  the  institution  of  this 
suit,  the  directors  of  said  Bonding  Company, 
and  practically  all  of  its  stockholders,  have  re- 
sided in  tiie  state  of  Texas,  its  principal  place 
of  business  has  been  at  said  city  of  Fort  Worth, 
where  its  organization  meeting  was  held,  and 
where  all  the  meetings  of  its  stockholders  and 
directors  have  been  held,  such  directors  having 
been  elected  at  such  stockholders'  meetings. 
The  acting  directors  of  said  Bonding  Company 
at  the  time  of  the  execution  of  tJie  bond  sued 
on  in  this  cause  were  the  defendants  W.  P.  Dial, 
E.  A.  Fanchcr,  C.  D.  Hill,  Bacon  Saunders, 
John  Scharbauer,  C.  C.  Taylor,  John  L.  TerroU, 
C.  D.  Reimers,  and  Ben  F.  Allen,  Sr.  Tiio 
said  Scharbauer  was  a  director  of  said  Bonding 
Company  from  the  time  of  the  organization  of 
the  company,  others  of  defendants  were  stock- 
holders in  said  company  from  the  time  of  such 
pretended  organization,  and  others  have  be- 
come stockholders  since  such  pretended  organi- 
zation, and  the  organization  meeting  having 
been  held  on  March  31,  1911. 

"21st.  That  in  payment  for  subscriptions  to 
capital  stock  issued  to  them  the  subscribers 
paid  but  a  small  amount  in  money  or  labor 
done  or  property  which  was  actually  received 
by  said  Bonding  Company,  but  the  subscribers 
to  whom  stock  was  issued  executed  their  notes 
therefor  to  the  Bonding  Company  for  the  bal- 
ance of  the  amounts  subscribed.  At  the  time 
of  the  pretended  organization  of  the  company 
and  until  after  it  had  commenced  business  the 
amount  of  the  capital  stock  that  had  been  paid 
to  it  in  money,  labor,  and  property  did  not 
exceed  from  fifteen  to  seventeen  thousand  dol- 
lars, and  the  proof  does  not  show  that  there- 
afterwards  any  further  sums  were  paid  on  cap- 
'ital  stock,  but  does  show  that  certain  notes  ex- 
ecuted by  the  stockholders  were  used  in  the 
purchase  of  Dallas  city  bonds  of  the  value  of 
fifty  thousand  dollars,  or  that  such  notes  were 
sold  for  cash,  which  was  invested  in  such  bonds. 
The  said  company  never  at  any  time  possessed 
available  cash  assets,  exclusive  of  stock  notes 
to  tiie  amount  of  one  hundred  thousand  dol- 
lars, in  United  States  gold  coin,  over  and  above 
all  liabilities. 

"22d.  That  said  Bonding  Company  about  the 

day  of  ',  1911,  deposited  with  the 

state  treasurer  of  the  state  of  Texas  notes  giv- 
en by  said  stockholders  in  payment  of  capital 
stock  of  the  face  value  of  one  hundred  and  fifty 
thousand  dollars,  and  deposited  other  of  said 
notes  with  the  insurance  or  other  departments 
of  Arizona  and  California,  where  the  company 
was  doing  business  through  agents. 

"23d.  That  soon  after  its  organization  the 
said  Bonding  Company,  through  its  directors, 
filed  in  the  office  of  the  Commissioner  of  insur- 
ance and  banking  of  Texas  its  report  of  its 
condition  as  required,  and  thereafter  wards  filed 
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annually  similar  reports,  and  upon  the  filing 
of  such  reports,  or  in  a  reasonable  time  after 
each  of  said  reports  was  filed,  permits  were 
issued  to  said  Bonding  Ck)mpany  authorizing 
it  to  transact  insurance  business  in  the  state 
of  Texas;  that  in  each  of  said  reports,  all  of 
which  were  sworn  to  by  its  officers,  it  was  stat- 
ed that  the.  amount  of  the  capital  stock. of  said 
Bonding  Company  paid  up  in  cash  was  three 
hundred  thousand  dollars,  which  statement  was 
false  and  untrue. 

*'24th.  That  at  the  time  said  reports  were 
made  the  persons  making  them  believed  them  to 
be  true,  and  that  they  believed  said  capital  stock 
to  be  paid  up  in  full  where  the  subscribers  had 
ezecutdd  their  notes  therefor,  and  the  directors 
were  never  informed  or  believed  that  the  capi- 
tal stock  issued  and  notes  given  therefor  were 
invalid  until  a  short  time  before  a  receiver  was, 
on  September  19,  1915,  appointed  for  the  as- 
sets and  properties  of  said  Bonding  Company 
in  Texas. 

"25th.  That  at  the  time  the  bond  herein  sued 
on  was  presented  to  and  approved  by  the  plain- 
tiff's commissioners'  court  such  court  had  never 
seen  the  charter  of  said  Bonding  Company,  nor 
the  permits  issued  authorizing  it  to  transact 
business  in  Texas;  it  knew  nothing  of  any 
facts  invalidating  such  charter,  the  organiza- 
tion of  such  company,  or  its  permit,  but  merely 
relied  upon  the  fact  that  said  company  pur- 
ported to  be  a  corporation  and  to  have  a  permit 
to  transact  business  in  Texas,  and  upon  adver- 
tisements of  said  company  that  had  been  seen 
by  said  commissioners'  court  the  interveners 
relied  upon  the  same  facts. 

"26th.  That  about  the  16th  day  of  December, 
1914,  the  said  Missouri  Valley  Bridge  &  Iron 
Company  sold  to  said  Hess  ft  Skinner  Engineer- 
ing Company,  to  be  used  in  the  construction  of 
said  three  bridges,  a  large  amount  of  iron  and 
Steel  bridge  material,  of  the  value  then  and 
ever  since  of  five  thousand  two  hundred  and 
sixty-three  and  ^Vioo  dollars,  which  bridge 
material  was  shipped  by  said  Bridge  Company 
to  said  Engineering  Company  to  the  railroad 
stations  nearest  to  the  said  respective  bridges; 
that  the  same  was  transported  by  said  Engi- 
neering Company  to  the  respective  bridge  sites, 
and  there  placed  at  the  three  bridge  sites  at 
different  times  on  or  before  March  16,  1915, 
and  at  the  times  the  same  were  so  placed  at 
said  bridge  sites  the  plaintiff  paid  to  said  En- 
gineering Company  60%  of  the  contract  price 
for  said  bridges,  in  accordance  with  the  terms 
of  the  original  contract  referred  to  in  para- 
graph 2  hereof,  the  aggregate  amount  so  then 
paid  to  said  Engineering  Company  being  six 
thousand  four  hundred  and  twenty-eight  dol- 
lars. 

"27th.  That  on  or  about  one  of  the  times 
when  said  payments  referred  to  in  the  last  pre- 
ceding paragraph  hereof  the  county  judge,  act- 
ing for  the  commissioners'  court  of  plaintiff 
county,  hesitated  about  making  said  payment, 
fearing  that  said  Engineering  Company  might 
fail  to  complete  said  bridges  in  accordance  with 
its  contract,  inquired  of  the  agent  of  the  En- 
gineering Company  as  to  how  the  county  would 
be  protected  in  said  payments,  and  said  agent, 
when  demanded  the  payment  of  60%  of  the  con- 
tract price,  after  placing  said  material  on  the 
ground  at  the  bridge  sites,  declared  to  the  said 
county  judge  that  said  'material  was  the  prop- 


erty of  the  plaintiff,'  whereupon  the  said  coun- 
ty judge  made  payment  to  said  agent  of  the 
Engineering  Company  in  accordance  with  said 
written  contract;  that  said  declaration  of  said 
agent  was  a  mere  expression  of  opinion  or  a 
legal  conclusion,  or  his  -construction  of  said 
written  contract,  and  that  the  payment  by  tho 
plaintiff  did  not  make  a  new  or  supplemental 
contract,  or  in  any  way  alter  or  dhange  the 
original  written  contract  between  the  parties. 

"2Sth.  That  on  June  14,  1915,  the  Missouri 
Valley  Bridge  &  Iron  Company,  a  cort>oration, 
filed  in  the  Forty-Fourth  district  court  of  Dal- 
las county,  Tex.,  suit  being  cause  No.  20163B 
on  the  docket  of  said  court,  against  the  Hess 
ft  Skinner  Engineering  Company,  its  petition 
for  the  cancellation  of  the  contract  of  sale  of 
said  structural  steel  and  metal  sold  by  the  Mis- 
souri Valley  Bridge  ft  Iron  Company  to  said 
Engineering  Company,  to  be  used  in  said  three 
bridges  in  Lampasas  county,  on  the  ground 
that  said  sale  was  induced  by  fraud,  and  at 
the  same  time  there  was  filed  in  the  district 
court  of  Dallas  county,  Tex.,  an  affidavit  and 
bond  for  writ  of  sequestration,  and  upon  said 
application  there  was  issued  out  of  the  Dallas 
county  court  a  writ  of  sequestration  directed  to 
the  sheriff  or  any  constable  of  Lampasas  coun- 
ty, Tex.,  commanding  him  to  take  into  his  pos- 
session the  property  therein  described,  to  wit, 
the  structural  steel  and  metal  sold  and  deliv- 
ered by  Missouri  Valley  Bridge  ft  Iron  Compa- 
ny to  said  Hess  ft  Skinner  Engineering  Compa- 
ny on  said  three  uncompleted  bridges,  then 
situated  at  said  bridge  sites,  but  not  used  or 
ever  became  a  part  of  any  of  said  bridges ;  that 
the  defendant  A.  R.  Mace,  sheriff  of  Lampasas 
county,  executed  said  writ  and  took  into  his 
possession  said  property;  that  the  plaintiff 
was  not  a  party  to  said  suit. 

"29th.  That  on  August  25,  1915,  entered  as 
of  July  24,  1915,  judgment  was  rendered  in 
the  Forty-Fourth  district  court  of  Dallas  coun- 
ty, in  the  case  of  Missouri  Valley  Bridge  & 
Iron  Company  against  Hess  ft  Skinner  Engi- 
neering Company,  No.  20188B,  for  plaintiff, 
canceling  said  contract  of  sale,  and  an  order 
was  directed  to  the  sheriff  of  Lampasas  county 
to  turn  over  and  deliver  to  the  said  Missouri 
Valley  Bridge  ft  Iron  Company  all  of  said 
property  held  by  him  under  said  writ  of  se- 
questration ;  that  on  the  6th  day  of  July,  1915, 
Lampasas  county,  plaintiff  herein,  filed  this 
suit  against  the  Missouri  Valley  Bridge  ft  Iron 
Company  and  A.  R.  Mace,  sheriff  of  Lampasas 
county,  for  the  conversion  of  said  property  so 
seized  by  the  sheriff  of  Lampasas  county,  uj}- 
der  the  writ  of  sequestration,  issued  out  of 
the  district  court  of  Dallas  county  for  the  val- 
ue of  said  material,  which  I  have  found  to  be  in 
the  sum  of  $5,263.85,  claiming  that  it  was  the 
owner  of  said  property,  or,  if  not  the  owner, 
that  it  was  entitled  to  a  lien  thereon. 

"30th.  That  the  plaintiff  contracted' with  said 
Engineering  Company  for  completed  bridges; 
that  it  agreed  to  pay  for  the  same  in  the  man- 
ner and  at  the  times  specified  in  said  written 
contract  hereinbefore  stated;  that  it  did  not 
advance  to  said  Engineering  Company  any  mon- 
ey with  which  to  pay  for  said  structural  steel 
or  any  material;  that  it  did  not  purchase  any 
of  said  material  from  said  Engineering  Com- 
pany ;  that  the  plaintiff  never  at  any  time  came 
into  possession  of  said  structural  steel  and  ma- 
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terifll  intended  by  said  Bncineering  Company 
to  be  used  in  said  three  unconstructed  or  an* 
completed  bridges;  that  it  acquired  no  owner- 
ship in  or  to  the  same,  or  any  part  thereof; 
and  that  it  acquired  no  lien  thereon." 

Opinion. 

[1]  Under  appellants'  first  and  second  as- 
signments of  error  counsel  for  them  present 
two  contentions,  which  are,  first,  that  Lam- 
pasas county,  having  contracted  with  CJom- 
monwealth  Bonding  &  Casualty  Insurance 
Company  as  a  corporation,  and  having  ac- 
cepted the  obligation  and  bond  of  that  com- 
pany, is  estopped  by  that  Instrument  to  deny 
the  validity  of  the  incorporation  of  that 
company,  and  is  also  estopped  to  recover 
against  aK)ellants  as  copartners  or  individ- 
uals; and,  second,  that  as  the  testimony 
shows  that  the  Commonwealth  Bonding  & 
Casualty  Insurance  Company  received  a 
charter  from  the  territory  of  Arizona,  reg- 
ular upon  its  face,  and  received  from  the 
state  of  Texas  a  regular  permit  to  transact 
business  as  a  corporation  in  the  state  of 
Texas,  the  Judgment  of  the  trial  court,  per- 
mitting a  recovery  against  the  directors  of 
that  company  as  copartners  or  individuals, 
constitutes  a  collateral  attack  upon  the 
validity  of  the  incorporation  of  that  com- 
pany, and  is  therefore  erroneous. 

Replying  to,  those  propositions,  counsel  for 
Lampasas  county  submit  the  following  prop- 
osition: 

"The  plaintiff  alleged  facts  showing  that  the 
charter  of  the  Commonwealth  Bonding  &  Cas- 
ualty Insurance  Company  was  obtained  in  the 
territory  of  Arizona,  in  fraud  of  the  laws  there- 
of, and  in  fraud  of  and  to  evade  the  laws  of  the 
state  of  Texas,  and  without  any  intention  on 
the  part  of  its  incorporators  that  its  corporate 
functions  should  be  performed  in  Arizona,  but 
with  the  intention  that  they  should  be  perform- 
ed in  the  state  of  Texas;  plaintiff  further  al- 
leged that  the  organization  meeting  and  all 
other  meetings  of  the  stockholders  of  said  com- 
pany were  held  at  Ft  Worth,  in  the  state  of 
Texas,  where  all  of  its  corporate  business  was 
transacted,  and  where  its  principal  office  was 
maintained ;  that  less  than  twenty-five  per  cent 
of  the  capital  stock  of  said  company  was  paid 
up  before  the  issuance  of  any  policy  by  it,  or 
within  twelve  months  from  the  time  of  its  at- 
tempted incorporation,  as  required  by  the  laws 
of  Arizona,  and  less  than  twenty-five  per  cent 
thereof  was  paid  up  before  the  execution  of  the 
bond  sued  on;  plaintiff  further  alleged  that 
in  each  of  the  years  1911,  1912, 1913, 1914,  and 
191G  the  acting  officers  of  said  company  filed 
in  the  office  of  the  commissioner  of  insurance 
and  banking  of  the  state  of  Texas  affidavits  rep- 
resenting and  stating  that  said  company  then 
had  an  actual  capital  stock  of  three  hundred 
thousand  dollars  paid  up  in  cash,  when  in  fact 
it  at  no  time  had  a  paid  up  in  cash  capital  stock 
of  as  much  as  seventy-five  thousand  dollars; 
that  said  affidavits  were  fraudulently  made,  for 
the  purpose  of  obtaining  permits  to  do  business 
in  Texas,  and  on  the  filing  of  same  such  per- 
mits were  issued  to  it    Plaintiff  further  alleged 


and  proved  that  it  did  not  learn  of  said  facts 
until  after  the  April  term,  1916,  of  the  district 
court  of  Lampasas  county.  The  plaintiff  was 
therefore  not  estopped  from  proving  or  relying 
on  said  facts,  and,  the  same  being  proved,  the 
court  did  not  err  in  rendering  judgment  against 
the  appellants." 

The  question  presented  by  these  conflict- 
ing contentions  is  one  of  great  importance, 
and  as  appellants  in  their  brief,  in  addition 
to  many  decisions  dted  and  relied  upon, 
have  invoked  and  claimed  protection  under 
article  1138  of  the  Revised  Statutes  of  this 
state,  and  as  that  statute  has  been  construed 
by  the  Court  of  Civil  Appeals  at  San  Anto- 
nio in  Davis  v.  Allison,  189  S.  W.  968,  and 
as  that  case  was  pending  in  the  Supreme 
Court  upon  writ  of  error,  flnal  disposition 
of  this  case  has  been  held  up  to  await  the 
Supreme  Court's  construction  of  that  stat- 
ute. That  court  has  recently  decided  the 
case  referred  to,  and  its  construction  does 
not  support  appellants'  contention^  but,  on 
the  contrary,  •  seems  to  be  against  them. 
B\irthermore,  we  have  reached  the  conclu- 
sion that  article  1138  has  no  application  to 
this  case.    It  reads: 

"No  person  who  assumes  an  obligation  to  an 
ostensible  corporation,  as  such,  shall  resist  the 
enforcement  of  such  obligation,  on  the  ground 
that  there  was  in  fact  no  such  corporation,  until 
that  fact  shall  have  been  judged  in  a  direct  pro- 
ceeding had  for  the  purpose." 

As  we  construe  the  language  of  that  stat- 
ute, it  is  limited  to  cases  in  which  suit  is 
brought  upon  an  obligation  to  an  ostensible 
corporation,  in  which  class  of  cases  the 
statute,  in  substance,  declares  that  the  de- 
fendant shall  not  "resist  the  enforcement  of 
such  obligation  on  the  ground  that  there  was 
in  fact  no  such  corporation,"  etc.  In  this 
case  it  is  not  the  defendant,  but  the  plaintiff, 
who  is  attacking  the  validity  of  the  alleged 
corporation,  for  the  purpose  of  showing  that 
its  board  of  directors  should  be  held  individ- 
ually liable  to  the  plaintiff;  and  it  Is  not 
the  Commonwealth  Bonding  &  Casualty  In- 
surance Company  that  is  complaining  in  this 
court  of  the  judgment  holding  it  to  be  an 
unlawful  corporation,  but  the^  individuals 
who  constituted  its  hoard  of  directors  at  the 
time  of  the  execution  of  the  bond  sued  on. 
According  to  our  construction  of  the  statute, 
these  facts  do  not  bring  the  case  within  its 
purview. 

Counsel  for  appellants  have  dted  numer- 
ous authorities,  and  counsel  for .  appellees 
concede  that  the  general  rule  is  as  contended 
on  behalf  of  appellants  and  supported  by 
the  authorities  referred  to;  but  it  is  con- 
tended on  belialf  of  appellees  that  there  are 
well  established  exceptions  or  limitations  to 
the  rule,  and  that  the  instant  case  falls  with- 
in the  latter  class. 

One  of  the  exceptions  seems  to  be  that 
where  a  charter  is  obtained  in  one  state. 
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with  a  fixed  purpose  not  to  transact  any 
business  in  that  state,  such  conduct  is  a 
fraud  upon  the  state  granting  the  charter, 
as  well  as  upon  the  state  in  which  it  Is 
sought  to  organize  and  operate  the  corpora- 
tion; and  in  that  class  of  cases  it  has  been 
held  that  a  person  dealing  with  the  alleged 
corporation  as  such  is  not  estopped  from 
denying  the  existence  of  the  corporation,  if 
at  the  time  of  the  transaction  involved  he 
had  no  notice  of  the  fraud  in  obtaining  the 
charter.  Some  of  the  authorities  cited  on 
behalf  of  appellant,  and  especially  Demarest 
V.  Plack,  128  N.  Y.  205,  28  N.  E.  645,  13  U 
R.  A.  854,  seem  to  support  a  contrary  doc- 
trine. 

Judge  Thompson,  In  his  work  on  Corpora- 
tions, vol.  6,  §  7895,  critlclsea  the  New  York 
case  just  referred  to,  and,  after  briefly  stat^ 
ing  the  facts,  says: 

•'In  such  a  case  is  the  law  to  be  corrupted 
and  perverted  in  favor  of  such  manipulation,  so 
far  as  to  hold  that  the  citizens  of  a  state  can  be 
allowed  to  acquire  a  corporate  existence  within 
that  state,  under,  subject  to,  and  governed  by, 
the  laws  of  another  state?  To  put  it  another 
way,  can  the  citizens  of  New  York  be  allowed 
to  import  the  laws  of  West  Virginia  governing 
private  corporations  into  the  state  of  New  York, 
and  make  those  laws  the  rules  of  their  own 
government  in  dealing  with  other  citizens  of 
New  York,  and  will  the  courts  of  New  York 
gravely  sanction  such  frauds  upon  its  own  laws? 
♦  ♦  ♦  When  it  is  considered  that  a  corpora- 
tion is,  for  the  purposes  of  federal  jurisdiction, 
conclusively  presumed  to  be  a  'citizen'  of  the 
state  under  whose  laws  it  is  created,  will  the 
citizens  of  one  state  be  permitted,  by  becoming 
thus  incorporated  under  the  laws  of  another 
state,  to  defraud  the  courts  of  their  own  state 
out  of  their  rightful  jurisdiction  over  controver- 
sies between  them  and  other  citizens  of  their 
own  state,  where  the  amount  in  controversy 
Qxceeds  two  thousand  dollars?  These  questions, 
to  the  mind  of  the  writer,  answer  themselves. 
The  conclusion  is  that  the  'tramp  corporation' 
should  not  be  judicially  recognized,  but  that  its 
members  should  be  held  liable  upon  their  con- 
tracts as  partners,  and  upon  their  torts  as  joint 
tort-feasors.  Undoubtedly  the  question  is  to  be 
determined  as  a  question  of  comity;  for,  con- 
sidered as  a  question  of  mere  power,  one  state 
cannot  send  any  portion  of  its  laws  into  another 
state,  and  make  them  operative  there,  whether 
on  the  backs  of  a  pretended  migrating  corpora- 
tion or  otherwise." 

And  in  section  7806  that  author,  citing 
many  authorities,  says: 

"But  other  courts  have  taken  the  view  that, 
irrespective  of  the  residence  or  citizenship  of 
its  members-,  the  organization  under  the  law  of 
one  state  of  a  corporation  for  the  purpose  of 
doing  business  exclusively  in  another  state  is  a 
fraud  upon  the  laws  of  the  latter  state,  and  that 
such  persons  will  not  be  deemed  possessed  of 
any  of  the  immunities  of  a  corporation  in  the 
latter  state,  but  will  be  liable  for  their  under- 
takings as  partners." 

S'ome  of  the  authorities  cited  by  appellants 
either  expressly  recognize  the  exceptions  to 


the  rule  contended  for  by  appellees  or  leave 
the  question  open.  Upon  that  subject  we 
copy  with  approval  from  appellees'  brief,  as 
follows: 

"In  American  Salt  Co.  v.  Heidenheimer.  80 
Tex.  344  [15  S.  W.  1038.  26  Am.  St.  Rep.  743], 
cited  by  appellants,  the  court,  after  stating  the 
general  rule  of  estoppel,  says:  'Whether  that 
rule  ought  to  be  applied  in  a  case  in  which  the 
corporators  have  knowingly  and  intentionally 
violated  the  law  in  procuring  a  charter  under  a 
general  law  we  need  not  decide.'  In  that  case 
the  charter  was  obtained  in  Texas. 

"In  Davis  v.  Allison,  189  S.  W.  968,  cited  by 
appellants,  the  court  approves  the  case  of  Jones 
V.  Aspen  Hardware  Co.,  21  Colo.  263,  40  Pac. 
457  [29  L.  R.  A.  143],  6U  Am.  St.  Rep.  220,  and 
says  that  the  law  is  sufficiently  expressed  there- 
in in  language  as  follows:  'It  is  also  well  set- 
tled that  to  constitute  a  de  facto  corporation 
there  must  be  either  a  charter,  or  a  law  author- 
izing the  creation  of  such  a  corporation.  <'itb 
an  attempt  in  good  faith  to  comply  with  its 
terms,  and  also  a  user,'  etc.  In  a  note  to  tbe 
Colorado  case,  last  referred  to,  it  is  said,  citmg 
authorities,  that  a  party  to  a  contract  witli  a 
pretended  corporation,  organised  without  law, 
or  under  an  unconstitutional  one,  is  not  estop- 
ped to  deny  its  existence  at  the  date  of  the  con- 
tract. 

"In  Owensboro  Wagon  Co.  v.  Bliss,  132  Ala. 
253  [31  South.  81],  90  Am.  St.  Rep.  907.  cited 
by  appellants,  after  referring  to  the  facts  and 
stating  the  general  rule  as  to  estoppel,  the  court 
said:  'It  is  too  plain  for  controversy  that  a 
corporation  de  facto  was  thus  created,  there 
being  no  allegation  or  evidence  of  fraud  ott  the 
part  of  defendants  and  associates.'  The  defend- 
ants were  those  sought  to  be  made  liable  as 
partners. 

"In  Shields  v.  Clifton  Land  Co.  [94  Tenn. 
123],  28  S.  W.  668  [26  L.  R.  A.  509.  45  Am. 
St.  Rep.  700],  cited  by  appellants  as  supporting 
said  general  rule,  the  court  said:  'There  can 
be  no  doubt  that  persons  assuming  to  act  under 
a  charter  invalid  because  some  positive  require- 
ment of  the  law  has  not  been  complied  with  are 
liable  as  individuals  for  all  debts  contracted  by 
them  in  the  name  of  such  corporation.*  This 
case  supports  our  contention  that  there  can  be 
no  estoppel  in  this  case  merely  because  of  tbe 
appellee's  contract  with  the  corporation,  as  such, 
in  ignorance  of  the  facts  which  show  the  cor- 
poration to  have  been  created  contrary  to  law. 

"In  Snider  Sons  Co.  v.  Troy,  91  Ala.  224 
[8  South.  658,  11  L.  R.  A.  515],  24  Am.  St 
Rep.  887,  cited  and  extensively  quoted  from  by 
appellants,  it  was  held  that  a  creditor  who  has 
contracted  with  a  de  facto  corporation  in  its 
corporate  capacity  is  estopped  to  deny  its  cor- 
porate existence,  and  cannot  charge  its  share- 
holders as  partners  with  a  corporate  debt,  in 
the  absence  of  fraud. 

"In  Harrell  v.  Davis,  168  Fed.  187  [94  0.  C. 
A.  47,  22  L.  R.  A.  (N.  S.)  1153],  cited  by  appel- 
lants, it  was  said:  'Parties  who  actively  en- 
gage in  business  for  profit  under  the  name  of  s 
corporation,  which  thoy  know  neither  exists  nor 
has  any  color  of  existence,  may  not  escape  in- 
dividual liability  because  strangers  are  led  by 
their  pretense  to  contract  with  their  pretended 
entity  as  a  corporation.'  The  court  further  said 
that  color  of  legal  organization  as  a  corporation 
under  some  charter  or  law,  and  user  of  the  sup- 
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posed  corporate  franchise  In  good  faith,  are  in- 
disp^'nsable  to  such  exemption  from  personal 
liability.  Such  being  the  law,  it  would  neces- 
sarily follow  that  the  general  rule  as  to  estoppel 
above  referred  to  would  not  prevail  in  such  a 
case. 

"In  Christian,  etc.,  Co.  v.  Pruitdale  Lumber 
Co.  [121  Ala.  340],  25  South.  567,  cited  by  ap- 
pellants, the  court  states  the  general  rule  as 
hereinbefore  stated,  and  said:  'Where  there  is 
no  bona  fide  purpose  and  effort  to  organize  a 
real  corporation  with  a  capital  to  respond  to 
its  liability,  ♦  ♦  ♦  the  pretended  existence  of 
a  corporation  is  open  to  collateral  attack  as  a 
mere  fraudulent  device,  and,  though  on  the  face 
of  the  proceedings  there  is  a  regular  and  com- 
plete incorporation,  the  pretended  corporate  en- 
tity is  to  be  taken  as  nonexistent  except  as  to 
persons  who  may  have  contracted  with  it  as  a 
corporation  in  such  way  as  to  estop  themselves 
to  show  fraud.'  The  appellee  in  this  case  has 
done  nothing  to  estop  itself,  as  it  was  entirely 
ignorant  of  the  facts  constituting  the  fraud. 

"In  Marshall  on  Corporations  (cited  by  appel- 
lants) it  is  said  in  section  40,  p.  131,  that  one 
who  contracts  with  an  association  as  a  corpora- 
tion thereby  admits  its  incorporation,  and  is 
estopped  to  deny  its  corporate  existence,  unless, 
because  of  frand  or  some  other  reason,  it  would 
be  inequitable  to  apply  the  doctrine  of  estoppel. 
On  page  137  the  same  author  says  that  the  doc- 
trine of  estoppel  originates  in  equitable  prin- 
ciples, and  therefore  it  does  not  apply  when  it 
would  be  inequitable  to  apply  it,  or  when  equita- 
ble principles  do  not  require  its  application,  as 
in  the  case  of  fraud. 

"The  appellants  cite,  as  sustaining  the  general 
rule  above  referred  to,  Cook  on  Corporations 
(6th  Ed.)  vol.  1,  S  234 ;  but  in  sections  289  and 
240  of  the  same  volume  it  is  said:  'There  is  a 
limit  beyond  which  the  courts  will  not  go  in 
recognizing  the  validity  of  foreign  corporations. 
In  order  that  contracts  may  be  upheld,  and  the 
corporate  character  be  sustained,  it  is  necessary 
that  both  the  state  creating  the  corporation  and 
the  corporation  so  created  shall  have  acted  in 
good  faith  in  conferring  and  taking  the  corpo- 
rate privilege.*  It  cannot  be  said  in  this  case 
that  the  promoters  and  organizers  acted  in  good 
faith,  when  the  proof  showed,  as  found  by  the 
court,  that  the  company  was  incorporated  under 
the  laws  of  Arizona  because  payment  for  stock 
subscribed  was  not,  under  the  laws  of  that  state, 
required  to  be  made  in  cash  or  labor  or  property 
actually  received,  as  reqaired  under  the  Consti- 
tution and  laws  of  Texas,  and  because  under  an 
Arizona  charter  the  company  could  perform  and 
do  more  different  kinds  of  insurance  than  could 
be  done  under  a  charter  obtained  in  and  under 
the  laws  of  Texas.  No  equitable  principle  would 
require  the  application  of  the  doctrine  of  estop- 
pel under  such  circumstances  where  the  appel- 
lee at  the  tinae  of  the  acceptance  of  the  bond 
was  ignorant  of  the  fraud  of  appellees  and 
others  upon  the  laws  of  Texas  in  obtaining  the 
charter  in  Arizona. 

"In  Brcnnan  v.  Weather  ford,  53  Tex.  331  [37 
Am..  Rep.  758].  cited  by  appellants,  it  was  held 
that  the  existence  of  a  municipal  corporation 
could  not  be  attacked  collaterally,  the  municipal 
corporation  having  existed  for  twenty  years. 
The  court  said:  'A  more  liberal  rule  of  con- 
struction is  allowed  in  favor  of  public  charters 
granted  for  the  general  good  than  in  private 


charters  for  individual  gain.'  No  question  of 
frand  was  iiivolved  in  that  case,  but  there  was 
involved  only  a  slight  irregularity  in  the  pro- 
ceedings resulting  in  the  Incorporation. 

"Parks  V.  West,  102  Tex.  11  [111  S.  W.  726], 
cited  by  appellants,  does  not  sustain  their  posi- 
tion. In  that  case  a  collateral  attack  on  the 
existence  of  a  municipal  corporation  was  sustain- 
ed, and,  under  the  reasoning  in  the  opinion  in 
that  case,  a  collateral  attack  would  be  snstained 
in  this  case. 

'*In  Laflin  v.  Sinsheimer,  [46  Md.  315],  24 
Am.  Rep.  525,  cited  by  appellants,  the  court 
followed  the  general  rule.  There  was  in  that 
case  merely  irregularities  in  the  formation  of 
the  corporation;  the  question  of  fraud  in  ob- 
taining its  charter,  or  invalidity  of  its  organiza- 
tion, was  not  involved. 

"The  case  of  First  National  Bank  v.  Rocke- 
feUer  [105  Mo.  15],  93  S.  W.  761,  cited  by  ap- 
pellants, seems  in  certain  respects  to  sustain 
their  position.  The  principal  attack  (made  col- 
laterally) on  the  existence  of  the  corporation 
was  on  the  ground  that  the  stock  subscribed 
for^  and  stated  to  have  been  paid  for,  had  not 
in  fact  been  paid  for  at  the  time  the  charter 
was  obtained,  and  that  therefore  the  charter 
had  been  fraudulently  obtained.  The  charter  of 
the  corporation  was  obtained  in  Missouri.  It 
was  held  that  a  demurrer  was  properly  sustain- 
ed to  a  petition  stating  those  facts,  the  court 
stating  that  it  did  not  appear  that  the  stock  had 
not  been  paid  for  since  the  charter  was  granted. 
In  this  respect  that  case  differs  from  the  case 
under  consideration.  The  court  in  that  case 
distinguishes  it  from  the  case  of  Cleaton  v. 
Ehnery,  which  we  hereinafter  refer  to,  saying  in 
regard  thereto  [195  Mo.  on  page  56],  93  S.  W. 
on  page  772,  as  follows:  'The  cases  of  Cleaton 
V.  Emery,  49  Mo.  App.  345,  and  Davidson  v. 
Hobson,  59  Mo.  App.  130,  were  cases  arising 
under  the  doctrine  of  the  comity  of  states,  and 
because  in  each  case  the  corporations  were  clear- 
ly organized  in  fraud  of  our  laws  the  Court  of 
Appeals  held  that  they  were  not  entitled  to  be 
recognized  as  such  under  the  laws  of  this  state. 
In  both  of  those  cases  it  was  clearly  the  purpose 
of  the  incorporators  to  violate  the  laws  of  this 
state,  and  not  only  that,  in  the  Cleaton  Case 
the  corporation  was  not  formed  in  compliance 
with  the  laws  of  Colorado,  and  therefore  the 
court  refused  to  recognize  the  validity  of  such 
corporation,  saying  "that  the  sole  purpose  was 
to  avoid  the  restrictions  so  wisely  ingrafted  on 
our  corporation  law."  Neither  of  those  deci- 
sions, however,  have  any  bearing  upon  the  ques- 
tions arising  upon  this  record,  and  neither  is 
any  authority  for  holding  the  defendants  under 
the  allegations  of  the  petition  in  this  case  as  co- 
partners.* 

"The  case  now  under  consideration  is,  in  many 
of  its  features,  very  similar  to  the  case  of  Clea- 
ton V.  Emery. 

"In  Panhandle  Packing  Co.  v.  Strongfellow, 
180  S.  W.  145,  and  Medlin  v.  Commonwealth 
Bonding  &  Casualty  Insurance  Co.,  ISO  S.  W. 
899,  both  cited  by  appellants,  it  was  held  that 
the  existence  of  a  corporation  cannot  be  attacked 
collaterally  by  a  stockholder  in  a  suit  for  pay- 
ment of  stock  subscriptions,  where  he  had  par- 
ticipated in  the  organization  of  the  corporation. 
It  has  been  frequently  held  that  a  stockholder 
occupies  a  different  position  from  that  of  a  cred- 
itor in  attacking  the  validity  of  a  corporation. 
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especially  where  the  stockholder  has  participated 
in  the  organization  or  management  of  the  cor^ 
poration." 

In  support  of  their  contention  and  the 
ruling  of  the  trial  court,  counsel  for  appellee 
Lampasas  county  have  cited  the  following 
authorities,  the  most  of  which  have  been  ex- 
amined and  found  to  have  some  material 
bearing  upon  the  question  under  considera- 
tion: Empire  Mills  y.  Alston  Grocery  Go. 
(App.)  15  S.  W.  507;  Bank  of  De  Soto  v. 
Beed,  50  Tex.  Civ.  App.  102,  109  S.  W.  256; 
Detroit  Electrical  Works  v.  Biverslde  Street 
By.  Co.,  29  S.  W.  412 ;  Franco-Tex.  Land  Co. 
V  Laigle,  59  Tex.  343;  Lehigh  Min.  &  Mfg. 
Co.  V.  Kelly,  160  U.  S.  327,  16  Sup.  Ct  307, 
40  L.  Ed.  444;  Hequembourg  v.  Edwards 
(Mo.)  56  S.  W.  400;  CleatiHi  v.  Emeiyt  49 
Mo.  App.  349;  Journal  Co.  y.  Nelson,  183 
Mo.  App.  482,  113  S.  W.  690;  Hyatt  y.  Van 
Biper,  105  Mo.  App.  664,  78  S.  W.  1043; 
Kaiser  y.  Lawrence  State  Bank,  56  Iowa, 
lOi,  8  N.  W.  772.  41  Am.  Bep.  85;  Farmers* 
C6-Operation  Trust  Co.  y.  Floyd,  47  Ohio  St 
525,  26  N.  E.  110,  12  L.  B  A.  346,  21  Am. 
St  Bep.  846;  Duke  y.  Taylor,  37  Fla.  64, 
19  South.  172,  31  L.  B.  A.  484,  53  Am.  St 
Bep.  232;  Meyer  y.  Branson,  104  S.  C.  84, 
88  S.  B.  359;  Wonderly  y.  Booth,  36  N.  J. 
I«aw,  250;  1  Thompson  on  Corporations,  {S 
218,  219,  508,  525,  694,  696 ;  3  Thompson  on 
Corporations,  {  3370;  7  Thompson  on  Cor- 
porations, §§  8210,  8211,  8213,  8450,  8210; 
10  Cyc.  248,  261.  838,  839,  230,  248;  Cook  on 
Stockholders  (2d  Ed.)  232,  234,  239,  240;  6 
Thompson  on  Corporations,  {§  7895  and 
7896;    4  Thompson  on  Corporations,  {  5685. 

We  shall*  not  undertake  to  reyiew,  nor  to 
eyen  quote,  from  many  of  the  authorities 
just  referred  to,  but  wUl  refer  specifically 
to  a  few  of  them. 

In  Franco-Tex.  Land  Co.  y.  Laigle,  59  Tex. 
343,  our  Supreme  Court,  speaking  through 
Chief  Justice  Willie,  said: 

"A  priyate  corporation,  whose  charter  has 
been  granted  by  one  state,  cannot  hold  meetings 
or  pass  yotes,  or  have  any  legal  existence,  in 
another  state.  It  must  dwell  in  the  place  of 
its  creation,  and  cannot  migrate  to  another  soy- 
ereignty.  Bank  of  Augusta  y.  Earle,  13  Pet 
519  [10  L.  Ed.  274] ;  MUler  y.  Ewer,  27  Me. 
509  [46  Am.  Dec.  619];  AspinwaU  y.  O.  &  M. 
B.  B.  Co.,  20  Ind.  497  [83  Am.  Dec  329]. 

"Thia  prohibition  as  to  the  performance  of 
acts,  outside  of  the  state  where  chartered,  re- 
fers to  acts  of  a  strictly  corporate  character, 
such  as  must  be  discharged  by  the  corporators 
themselves,  such  as  the  original  organization, 
the  election  of  directors,  etc.  The  better  opin- 
ion is  that  the  mere  transaction  of  such  business 
as  is  usually  done  by  the  directors  or  other 
agents  of  the  body  may  be  done  as  well  without 
the  stote  as  within  it  Bellows  y.  Todd,  39 
Iowa,  209;  Arms  v.  Conant,  36  Vt  745;  Gal. 
V.  B.  B  Co.,  11  Wall.  476,  477  [20  L.  Ed. 
199]." 

In  Detroit  Electrical  *  Wks.  y.  Riverside 
Street  By.  Co.,  29  S.  W.  412,  there  waa  a 


collateral  attack  on  the  yalidity  of  the  char- 
ter of  a  pretended  corporation;  suit  was 
brought  against  the  stoddiolders  to  recover 
an  Indebtedness  Incurred  in  the  name  of  the 
company.  In  imssing  up6n  a  demurrer  the 
court  held  that  upon  the  facts  alleged  the 
plaintllfs  were  entitled  to'  recover. 

In  Smith  y.  By.  Co.,  105  S.  W.  529,  the 
plalntilf  made  a  collateral  attack  upon  the 
validity  of  the  Incorporation  of  the  Bicfamond 
Transportation  Company,  and  the  interme- 
diate court  held  that  the  organization  of  the 
company  was  not  undertaken  in  good  faith, 
and  the  Supreme  Court  said: 

"The  Court  of  Civil  Appeals  held,  and  per- 
haps correctly,  that  the  Bichmond  Transporta- 
tion Company  was  not  a  corporation."  101  Tex. 
408»  108  S.  W.  820. 

In  Bank  of  De  Soto  v.  Beed,  50  Tex.  CIt. 
App.  102,  109  S.  W.  256,  there  was  a  collat- 
eral attack  on  the  yalidity  of  the  incorpora- 
tion of  the  Beaumont-Port  Arthur  Company. 
The  suit  was  by  a  creditor  against  stodshold- 
ers.  The  court  sustained  the  action,  and 
held  the  stoddiolders  liable,  although  they 
believed  that  everything  had  been  done  that 
was  necessary  to  create  a  corporation. 

Cleaton  v.  Emery,  49  Mo.  App.  349,  was  an 
action  against  stockholders  of  a  corpora- 
tion to  recover  for  debt  incurred  by  the  al- 
leged corporation.  The  defendants  averred 
that  the  plaintiff  was  estopped  from  ques- 
tioning the  legality  of  the  corportite ,  exist- 
ence with  which  he  dealt  That  contention 
was  overruled,  and,  it  being  shown  that  the 
corporation  was  created  under  the  laws  of 
Colorado  to  evade  the  restrictions  of  the 
laws  of  Missouri,  the  incorporation  was  held 
to  be  absolutely  void,  though  all  the  pro- 
ceedings were  regular  on  their  face,  and  that 
the  plaintiff  was  entitied  to  recover  of  the 
stockholders. 

In  Hyatt  v.  Van  Biper,  105  Ma  App.  664. 
78  S.  W.  1043,  the  court  dted  with  approval 
the  case  of  Cleaton  y.  Emery. 

In  Journal  Co.  v.  Nelson,  133  Mo.  App.  482, 
113  S.  W.  690,  It  was  held  that  the  plahitiff 
had  a  right  to  maintain  an  action  against  the 
defendants  as  officers  of  the  pretended  cor- 
poration for  a  debt  incurred  in  the  name  of 
swAx  pretended  corporation,  upon  a  showing 
that  ft  was  incorporated  under  the  laws  of 
Arizona  for  the  purpose  of  doing  business  In 
Colorado,  and  that,  for  reasons  alleged,  the 
incorporation  was  a  fraud  on  both  states. 

In  Farmers*  Co-operative  Trust  Co.  ▼. 
Floyd,  47  Ohio  St  625,  26  N.  B.  110. 12  L.  R. 
A.  346,  21  Am.  St  Bep.  846,  the  plahitiff 
sought  to  recover  from  the  directors  of  an 
acting  corporation  for  indebtedness  con- 
tracted in  the  name  of  the  corporation,  al- 
leging that  it  was  illegally  organized.  The 
defendants  made  the  contention  that  the 
plaintiff  was  estopped  c^  account  of  his 
dealing  with  a  corporation,  but  it  was  held 
that  there  was  no  estoppel. 
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In  1  Thompson  on  Corporations,  §  218,  It 
Is  said  that  essential  distinctions  exist,  in 
respect  of  the  question  when  a  corporation 
is  deemed  to  be  in  existence,  between  cases 
where  the  action  is  against  the  corporation 
itself,  and  cases  where  it  is  against  one  of 
the  supposed  corporators  to  charge  him  per- 
sonally upon  a  contract  entered  into  in  the 
name  of  the  supposed  corporation;  and  the 
author  states  that  in  the  latter  class  of  cases, 
if  it  be  shown  that  the  corporation  has  no 
legal  existence,  the  defendants  will  ordi<* 
narily  be  held  liable  as  partners. 

In  7  Thompson  on  Corporations,  {  8211,  it 
is  said  that — 

"in  a  contest  between  individaals  it  has  been 
held  that  where  persons  attempt  to  organize  a 
corporation,  but  go  no  further  than  to  file  articles 
of  incorporation  in  the  office  of  the  secretary  of 
state,  and  then,  without  raising  the  capital 
stock  which  the  law  requires,  incur  debts  in  the 
name  of  the  corporation,  the  persons  so  proceed- 
ing are  answerable  for  such  debts  as  partners. 
The  decision  is  perfectly  sound,  and  it  is  not 
necessary  to  recur  to  the  question  whether  such 
a  body  is  a  corporation  de  facto  or  de  jure  to 
vindicate  it ;  nor  is  there  any  principle  of  estop- 
pel which  will  cot  off  the  remedy  of  the  creditor 
against  the  members  of  such  a  body,  unless  he 
has  given  credit  to  the  body  with  full  knowledge 
of  the  facts." 

From  these  and  other  authorities,  as  well 
as  upon  principle  and  public  policy,  we  hold 
that  the  ruling  of  the  trial  court,  and  the 
contention  of  appellees  in  support  thereof, 
are  sound  and  correct;  and  in  concluding 
this  branch  of  the  case  we  refer  to  and 
quote  from  Duke  v.  Taylor,  87.  Fla.  G4,  19 
South.  172,  31  L.  R.  A.  484,  G8  Am.  St  Rep. 
232.  In  that  case,  as  in  this  case,  certain  in- 
dividuals procured  from  another  state  what 
purported  to  be  a  charter,  but  never  organ- 
ized t}»  corporation,  nor  transacted  any 
business  in  the  state  where  the  charter  was 
obtained,  but  organized  and  undertook  to 
transact  business  in  another  state;  and  in 
disposing  of  that  case  the  Supreme  Court  of 
Florida  said: 

"One  of  the  pleas  in  this  case,  called  a  plea 
in  abatement,  alleges  that  the  Elorida  Orange 
Hedge  Fence  Company  was  a  corporation  or- 
ganized under  the  laws  of  Tennessee,  and  doing 
businesfl  in  this  state.  According  to  the  recog- 
nized American  doctrine,  the  domicile  and  citi- 
zenship of  a  corporation  are  regarded  as  belong- 
ing to  the  state  under  whose  laws  the  corpora- 
tion is  created.  In  the  case  of  Bank  of  Augusta 
V.  Earle,  38  U.  S.,  13  Pet.  519,  10  L.  Ed.  274, 
it  is  said  that  'a  corporation  can  have  no  legal 
existence  out  of  the  boundaries  of  the  sovereignty 
by  which  it  is  created.  It  exists  only  in  con- 
templation of  law  and  by  force  of  the  law ;  and 
where  that  law  ceases  to  operate,  and  is  no  long- 
er obligatory,  the  corporation  can  have  no  exist- 
ence. It  must  dwell  in  the  place  of  its  creation, 
and  cannot  migrate  to  another  sovereignty. 
But  although  it  must  live  and  have  its  being 
in  that  state  only,  yet  it  does  not  by  any  means 
follow  that  its  existence  there  will  not  be  recog- 


nized in  other  places;  and  its  residence  in  one 
state  creates  no  insuperable  objection  to  its 
power  of  contracting  in  another.  It  is,  indeed, 
a  mere  artificial  being,  invisible  and  intangible ; 
yet  it  is  a  person,  for  certain  purposes,  in  con- 
templation of  law,  and  has  been  recognized  as 
such  by  the  decisions  of  this  court.'  And  in 
St.  Louis  V.  Wiggins  Ferry  Co.,  78  U.  S.  11 
Wall.  493,  20  L.  Bd.  192,  it  is  said,  in  reference 
to  a  corporation,  that  'it  can  exercise  its  fran- 
chises extraterritorially  only  so  far  as  may  be 
permitted  by  the  policy'  or  comity  of  other 
sovereignties.  By  the  consent,  express  or  im- 
plied, of  the  local  government,  it  may  transact 
there  any  business  not  ultra  vires.'  In  recogni- 
tion of  the  doctrine  announced  in  the  case  first 
cited  it  was  held  by  this  court  in  Taylor  v. 
Branham,  85  Fla.  297  [17  South.  552,  39  L.  R. 
A.  362,  48  Am.  St.  Rep.  2491,  that  a  corporation 
can  have  no  legal  existence  out  of  the  bound- 
aries of  the  sovereignty  by  which  it  is  created. 
It  exists  only  in  contemplation  of  law  and  by 
force  of  the  law;  and,  where  that  law  ceases 
to  operate,  the  corporation  can  have  no  exist- 
ence. It  must  dwell  in  the  place  of  its  creation, 
and  cannot  migrate  to  another  sovereignty. 
And  where  a  number  of  individuals  assume  to 
act  in  a  corporate  capacity  in  a  state  where 
they  have  not  been  cloUied  with  corporate  exist- 
ence and  authority,  they  cannot  there  be  recog- 
nized as  a  legally  constituted  corporation, 
though  they  may  have  been  duly  incorporated  in 
another  state,  and  such  persons,  in  the  state 
ti^here  they  assume  corporate  capacity,  will  be 
treated  as  and  held  to  the  responsibility  of  part- 
ners. In  the  case  just  cited  in  this  court  the 
record  showed  that  there  was  an  attempt  at  an 
organization  of  a  corporation  in  this  state  un- 
der a  supposed  charter  obtained  under  the  gen- 
eral laws  of  Tennessee  without  any  organization 
or  user  in  that  state.  Where  a  .corporation 
has  been  legally  created  and  organized  under 
*the  laws  of  a  sister  state  for  the  transaction  of 
any  business  *there,  it  may,  by  comity  existing 
between  the  states,  transact  business  in  this 
state,  provided  it  be  not  in  contravention  of  our 
laws  of  public  policy.  Our  general  incorporating 
laws  recognize  the  transaction  of  business  by 
foreign  corporations  in  this  state,  and,  in  the 
absence  of  express  legislative  assertion  to  the 
contrary,  the  courts  of  this  state  would  be  bound 
to  recognize  the  comity  existing  among  the 
states.  While  this  is  true,  it  is  also  well  settled 
that  a  corporation  created  under  the  laws  of  one 
state  cannot  hold  corporate  meetings  in  another 
for  the  purpose  of  organizing  the  corporation, 
electing  its  officers,  or  performing  any  strictly 
corporate  'functions  in  its  organization." 

In  the  case  at  bar  the  findings  of  fact  and 
the  undisputed  testimony  show  that,  while 
a  written  charter  was  obtained  from  the  ter- 
ritory of  Arizona  for  the  Commonwealth 
Bonding  &  Casualty  Insurance  Company,  the 
corporation  was  never  organized  In  Arizona, 
but  an  attempt  was  made  to  organize  it  in 
the  state  of  Texas,  where  most  of  its  stock- 
holders and  directors  then  and  ever  since 
have  resided,  and  virtually  all  of  its  busi- 
ness, as  was  the  intention  of  its  promoters* 
and  incorporators,  «has  been  transacted  in 
this  state.  Such  being  the  facts,  we  hold 
that  the  pretended  incorporation  constituted 
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a  fraud  upon  l)oth  Arizona  and  Texas,  and 
that  it  is  absolutely  Toid;  and  therefore  ap- 
pellants, who  as  its  pretended  directors  have 
transacted  business  in  its  name,  are  liable  to 
appellees  the  Same  as  if  they  had  executed 
the  obligation  sued  on  as  individnals  or 
partners. 

Under  the  third  and  other  assignments,  ap- 
pellants present  the  contention  that  they 
were  released  from  liability  by  the  change 
which  the  findings  of  fact  show  was  made  in 
the  contract  in  reference  to  the  construction 
of  one  of  the  bridges,  which  change  is  claim- 
ed was  not  consented  to  by  appellants. 
WTiile  the  change  referred  to  materially  al- 
tered the  plans  for  the  bridge,  and  increased 
the  amount  of  conipensation  to  be  paid  to  the 
contractor  therefor,  it  was  authorized  by 
Ihat  provision  of  the  contract  relating  to 
changes  therein.  As  we  construe  that  sec- 
tion of  the  contract,  changes  which  did  not 
exceed  10  per  cept.  of  $11,490,  the  penal 
sum  specified  in  the  bond,  did  not  require 
the  consent  of  appellants;  and  the  change 
8hown  by  the  testimony  and  found  by  the 
trial  court  involved  an  amount  less  than  10 
per  cent,  of  the  penalty  mentioned  in  the 
bond. 

[2]  Some  other  questions  are  presented  in 
appellants*  brief,  all  of  which  are  decided 
against  them,  except  the  one  presented  un- 
der the  twelfth  assignment  of  error,  which 
complains  of  the  action  of  the  trial  court  in 
rendering!  judgment  against  appellants  in 
favor  of  W.  F.  and  J.  F.  Barnes  Lumber 
Company  and  several  other  interveners.  The 
parties  referred  to  are  not  mentioned  in  the 
bond,  and  there  is  nothing  upon  the  face  of 
that  instrument  tending  to  show  that  it  was' 
executed  for  the  benefit  of  any  one  other 
than  Lrfimpasas  county;  and  therefore  ap- 
pellants, though  liable  to  Lampasas  county, 
as  sureties  upon  that  instrument,  are  not 
liable  to  the  Interveners,  although  the  latter 
furnished  material,  etc.,  for  the  construction 
of  the  bridges.  Natl.  Bank  of  Cleburne  v. 
Ry.,  95  Tex.  176,  66  S.  W.  203;  Campbell 
Root  Lbr.  Co.  v.  Smith,  148  S.  W.  1105; 
Wright  V.  Jones,  55  Tex.  Civ.  App.  616,  120  S. 
W.  1139  (5);  Santlehen  v.  Cement  Co.,  25  S. 
W.  143;  Lumber  Co.  v.  Villegas,  S^Tex.  av. 
App.  660,  28  S.  W.  558;  Republic  Co.  v.  Cam- 
eron, 143  S.  W.  317;  Garrett  v.  McAdams 
Co.,  103  S.  W.-320;  Boas  v.  Maloney,  138  Cal. 
105,  70  Pac.  1004;  Gate  v.  Warrington.  37 
Fla.  J)42,  19  South.  883;  Standlford  v.  Shlde- 
ler,  20  Ind.  App.  490,  60  N.  E.  168;  Manny 
V.  Surety  Co.,  103  Mo.  App.  716,  78  S.  AV.  69 ; 
Lion  Bonding  Surety  Co.  v.  Trussed  Concrete 
Steel  Co.,  204  S.  W.  1176  (recently  decided  by 
this  court). 

[3, 4]  The  bond  in  this  case  bears  date  Oc- 
tober 26,  1914,  and  was  executed  prior  to  the 
'amendment  of  article  5623,  so  as  to  make 
laborers  and  materialmen  beneficiaries  of 
contractors*   bonds,    without   regard   to   the 


terms  of  such  instrument;  and  therefore 
the  rights  of  interveners  must  be  determined 
by  the  law  as  it  was  prior  to  the  amendment* 
That  the  statute  in  force  in  1914  authorized, 
or  even  required,  the  county  to  take  a  bond, 
conditioned  for  the  payment  of  laborers  and 
materialmen,  cannot  affect  the  question.  The 
rule  of  law  is  well  settled  in  this  state  that, 
in  order  to  constitute  a  sufficient  statutory 
obligation,  the  bond  must  comply  substan- 
tially with  the  terms  and  requirements  of 
the  statute.  When  it  appears  from  the  face 
of  the  instrument  that  no  effort  was  made 
to  execute  a  bond  required  by  statute,  the 
statute  will  not  be  read  into  the  instrument 
in  order  to  create  liability  not  disclosed  by 
the  language  used.  It  is  true  that  in  many 
cases  instruments  held  to  be  insufficient  as 
statutory  bonds  have  been  enforced  as  com- 
mon-law obligations;  but  that  rule  has  no 
application,  unless  it  appears  upon  the  face 
of  the  instrument  that  it  was  executed  for 
the  benefit  of  the  person  seeking  to  en- 
force it. 

La  Crosse  Lumber  Co.  v.  Schwartz,  163 
Mo.  App.  659, 147  S.  W.  501,  cited  by  counsel 
for  appellees,  is^not  analogous  to  this  case. 
It  was  there  held  that  a  bond  running  to  the 
board  of  managers  of  a  soldiers*  home,  and 
given  by  a  building  contractor,  binding  him 
to  deliver  work  according  to  contract,  and 
free  from  debts  or  liens  for  material  or  la- 
bor, shows  on  its  face  that  it  was  made  for 
the  benefit  of  materialmen  and  laborers,  as 
well  as  for  the  benefit  of  the  state,  and  that 
the  former  could  maintain  a  suit  upon  such 
an  obligation.  That  conclusion  was  reached 
because  of  the  stipulation  in  the  bond  to  the 
effect  that  the  contractor  was  to  deliver  the 
work  free  from  all  debts  or  liens  of  every 
character  on  account  of  materials  furnished 
or  labor  performed.  But  In  this  case  the  con- 
tract contains  no  such  stipulation,  and  there- 
fore that  case  does  not  support  the  action  of 
the  trial  court  in  rendering  Judgment  for  the 
interveners. 

Upon  this  branch  of  the  case  our  conclu- 
sion is  that  the  court  committed  error  in  ren- 
dering Judgment  in  favor  of  the  interveners, 
and  such  Judgment  will  be  set  aside,  and 
judgment  here  rendered  in  favor  of, appel- 
lants as  against  the  interveners. 

[6J  Appellee  Lampasas  county  has  filed  a 
cross-assignment,  in  which  it  is  charged  that 
the  trial  court  erred  in  holding  that  the  coun- 
ty had  acquired  no  lien  on  the  material  sold 
to  Hess  &  Skinner  Engineering  Company. 
Counsel  for  Lampasas  county,  in  support  of 
their  contention  that  the  court  should  hare 
held  that  the  county  had  a  lien  upon  the 
property  referred  to,  refer  to  the  fact  that 
after  that  property  was  delivered  to  Hess  & 
Skinner  Engineering  Company,  the  contrao 
tor,  the  county  paid  to  that  company  60  P«p 
cent,  of  the  contract  price,  amounting  to  $6,- 
128 ;   and  inasmuch  as  the  proof  shows  that 
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the  material  referred  to  was  worth  $5,203.85, 
and  that  alter  its  delivery  and  the  making  of 
the  payment  referred  to  the  Missouri  Valley 
Bridge  &  Iron  Gompany  cansed  that  property 
to  be  seized  under  a  writ  of  sequestration, 
and  thereafter  converted  it  to  their  own  use, 
the  county  was  entitled  to  Judgment  against 
that  company  for  the  value  of  the  material 
referred  to. 

The  findings  of  the  trial  court  relating  to 
this  matter  are  supported  by  testimony,  and 
show  that  no  dealings  occurred  between  the 
county  and  the  bridge  company  upon  which 
the  county  could  predicate  any  claim  of  es- 
toppel, and  in  this  respect  the  case  is  dif- 
ferent from  Ellis  v.  Bonner,  80  Tex.  198,  16 
S.  W.  1045,  26  Am.  St.  Rep.  781,  relied  upon 
by  counsel  for  Lampasas  county.  In  that 
case,  among  other  things,  the  court  said: 

"If  it  be  conceded  that  the  title  to  the  materi- 
al remained  in  the  building  company,  still  it 
had  delivered  the  lumber  to  Bonner  [the  land- 
owner],, and  received  money  from  him  as  a  pay- 
ment upon  it  under  circumstances  that  justified 
him  in  believing,  and  sufficient  to  show  an  im- 
plied contract,  that  the  very  material  shonld 
be  used  in  the  construction  of  the  houses.  Un- 
der such  circumstances  the  building  association 
would  not  have  been  allowed  to  take  the  prop- 
erty from  Bonner's  possession,  and  deprive  him 
of  it  as  a  security  for  the  money  paid  by  him." 

As  before  said,  in  this  case  no  dealings 
took  place  between  the  bridge  company  and 
Lampasas  county,  and  the  material  was  not 
delivered  to  the  county,  and  the  county  paid 
nothing  to  the  bridge  company.  Hence  we 
hold  that  Lampasas  county  Is  not  entitled  to 
an  eqtdtable  lien  as  against  the  bridge  com- 
pany, based  upon  the  doctrine  of  estoppel. 
Equitable  liens  are  sometimes  declared  to  ex- 
ist, not  upon  the  doctrine  of  estoppel,  but  be- 
cause such  equitable  relief  is  necessary  to 
afford  adequate  protection.  Such  a  lien  ex- 
ists in  favor  of  a  vendor  of  real  estate  as 
against  the  vendee  and  any  one  posses^sing  no 
better  right  than  he  has.  But,  if*  that  doc- 
trine has  anything  to  do  with  this  case,  it 
inures  to  the  benefit  of  the  bridge  company 
and  not  to  Lampasas  county.  That  compa- 
ny had  sold  the  material  referred  to  to  Hess 
&  Skinner  Engineering  Company,  and,  ac^ 
cording  to  the  proceedings  subsequently  had 
in  the  suit  between  the  bridge  company  and 
the  engineering  company,  the  property  had 
not  been  paid  for,  and  the  contract  of  sale 
and  delivery  of  it  were  procured  by  fraud  up- 
on the  part  of  the  engineering  company. 

It  does  not  appear  that  the  bridge  compa- 
ny had  any  security  or  any  remedy  other 
than  the  one  which  it  pursued,  and  by  which 
it  obtained  a  Judgment  against  the  engineer- 
ing company  for  the  title  and  possession  of 
the  material  referred  to.  On  the  other  hand, 
the  record  shows  that  Lampasas  county  was 
protected  by  an  indemnity  bond,  upon  which 
it  obtained  Judgment  in  this  case  against 
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nine  different  persons,  presumably  solvent, 
for  97,003.85,  on  account  of  the  breach  of 
contract  by  the  engineering  company.  Such 
were  the  facts  and  circumstances  at  the  time 
the  case  was  tried  in  the  court  below,  but 
the  nine  defendants  against  whom  the  coun- 
ty obtained  the  Judgment  referred  to  have 
prosecuted  this  appeal  under  a  supersedeas 
bond;  and  this  court  has  not  only  affirmed 
that  Judgment,  but  has  also  rendered  Judg- 
ment for  the  county  against  the  surety  on 
the  supersedeas  bond. 

In  view  of  the  facts  referred  to,  which  ex- 
isted at  the  time  of  the  trial  In  the  lower 
court,  we  are  of  the  opinion  that,  as  between 
the  bridge  c(Hnpany  and  Lampasas  county, 
the  equities  were  in  favor  of  the  former,  and 
that  the  Judgment  of  this  court  affirming 
that  Judgment,  and  providing  for  its  enforce- 
ment agahist  the  surety  upon  the  indemnity 
bond,  strengthens  the  bridge  company's  case 
in  that  respect,  and  affords  an  additional 
reason  for  holding  that  the  company's  equi- 
ties are  superior  to  those  of  the  county. 

[8]  Furthermore,  we  sustain  the  contention 
of  counsel  for  the  Missouri  Valley  Bridge  & 
Iron  Company  to  the  effect  that  Lampasas 
county  having  contracted  with  the  construc- 
tion company  for  completed  bridges,  and  hav- 
ing accepted  a  bond  as  surety  for  the  faith- 
ful performance  of  that  contract,  it  there- 
by waived  Its  right,  if  any  it  ever  had,  to 
invoke  the  doctrine  of  equitable  liens.  Crow- 
der  Bros.  v.  Burlington  Blevator  Co.,  176  Mo. 
App.  057,  159  S.  W.  741;  Parker  County  v. 
Sewell,  24  Tex.  238;  Bridges  v.  Reynolds,  40 
Tex.  209;  Faver  v.  Robinson,  46  Tex.  206, 
207;  Cresap  v.  Manor,  63  Tex.  486;  Weeks 
V.  Barton,  31  S.  W.  1072 ;  Atteberry  v.  Bur- 
nett, 130  S.  W.  1031. 

The  proposition  asserted  on  behalf  of  the 
bridge  company  seems  to  be  well  sustained 
by  the  authorities  referred  to.  In  one  of  which 
Chief  Justice  Willie,  speaking  for  our  Su- 
preme Court,  said: 

"It  is  the  settled  law  of  this  state  that  the 
taking  of  a  distinct  and  independent  security 
by  a  vendor  of  real  estate,  where  it  does  not 
appear  that  he  reposed  as  well  upon  his  lien 
as  upon  such  security,  will  be  considered  as  a 
waiver  of  the  vendor's  lien."  Cresap  v.  Manor, 
63  Tex.  486. 

Therefore  the  cross-assignment  of  Lampa- 
sas county  against  the  Missouri  Valley 
Bridge  &  Iron  Company  is  decided  against 
the  county,  and  that  part  of  the  Judgment 
will  be  affirmed. 

So  our  final  conclusion  is  that,  as  between 
appellants  and  Interveners,  the  Judgment  of 
the  trial  coiurt  should  be  reversed  and  here 
rendered  for  appellants,  and  in  all  other  re* 
spects  the  Judgment  of-  that  court  should  be 
affirmed;   and  it  is  so  ordered. 

One  half  of  the  costs  of  appeal  will  be 
taxed  against  the  appellants,  and  the  other 
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half  against  appellees  designated  as  Inter- 
veners. 

Affirmed  in  part,  and  in  part  reversed  and 
rendered. 


SAN  JACINTO  LIFE  INS,  CO.  v.  BOYD. 
(No.  1541.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

May  7,  1919.    Behearing  Denied 

July  2,  1919.) 

1.  COBPOBATIONS     ^=»503(2)— VENUB— OOUNTT 

IN  Which  Cause  of  Action   "Arose*'  — 

Action  fob  Services. 
Under  Bev.  St.  art  1830,  providing  that 
suits  against  any  private  corporation  may  be 
commenced  in  any  county  in  which  the  cause  of 
action,  or  a  part,  arose,  suit  for  compensation 
by  the  general  agent  of  a  life  insurance  com- 
pany held  properly  brought  in  L.  county  in  and 
around  which  he  was  to  perform  services,  and 
for  part  of  which  he  was  paid  in  the  county,  in 
which  he  made  his  office  headquarters;  "arose" 
referring  to  every  fact  which  has  arisen  and  in- 
heres in  the  cause  of  action. 

2.  Corporations  «=»503(1)— Actions  Against 
—Venue— * 'Cause  of  Action." 

A  "cause  of  action,"  within  Bev.  St  art. 
1830,  providing  that  suits  against  private  cor- 
porations may  be  commenced  in  any  county 
in  which  the  cause  of  action  arose,  is  not 
confined  to  the  genesis  of  the  right,  and  does 
not  comprise  every  piece  of  evidence  which  is 
necessary  to  prove  each  fact,  but  it  embraces 
every  fact  njecessary  to  be  shown  in  order  to 
recover. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Cause  of 
Action.] 

3.  Appeal  and  Error  ^=»994  (3)— Beview— 
Finding  on  Conflicting  Evidence. 

It  was  peculiarly  within  £he  province  of  the 
trial  court  to  determine  the  weight  of  the  tes- 
timony of  plaintiff,  and  the  only  witness  for 
defendant,  and  their  credibility. 

Appeal  from  Lynn  County  Court;  O.  H. 
Cain,  Judge. 

Suit  by  M.  M.  Boyd  against  the  San  Ja- 
dnto  Life  Insurance  Company.  From  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Oliver  J.  Todd,  of  Beaumont,  and  B.  P. 
Maddox,  of  Tahoka,  for  appellant. 
G.  E.  Lockhart,  of  Tahoka,  for  appellee. 

HUFF,  C.  J.  The  appellee,  Boyd,  filed 
suit  against  appellant  company  in  the  coun- 
ty court  of  Lynn  county,  on  the  9th  day  of 
May,  1918,  alleging  in  substance  that  on  or 
about  the  15th  day  of  August,  1917,  the  plain- 
tiff made  and  entered  into  an  oral  contract 
with  the  defendant,  whereby  the  defendant 
employed  the  plaintiff  to  represent  the  de- 
fendant  as   its    district    agent,    comprising 


several  counties  in  West  Texas,  and  agreed 
to  pay  the  plaintiff  for  his  services  as  such 
agent  the  sum  of  f  150  per  month,  and  that 
said  employment  was  to  begin  on  the  4tb 
day  of  September,  1917;  that  by  reason  of 
such  employment,  and  by  reason  of  the  serv- 
ices and  labor  performed,  the  defendant  be- 
came indebted  to  plaintiff  in  the  sum  of 
$450,  and  the  defendant  paid  the  plaintlfl 
for  such  labor  performed  and  services  ren- 
dered the  sum  of  $210,  leaving  a  balance  due 
him  in  the  sum  of  $240;  that  by  the  terms 
and  conditions  of  the  contract  the  plaintiff 
was  to  receive  a  certain  oonunisslon  upon 
current  business  which  he  secured  for  the 
defendant,  and  plaintiff  alleged  that  the  de- 
fendant was  due  him  the  sum  of  $23.50  on 
account  of  commissions;  that  said  contract 
and  agreement  was  made  and  entered  into 
in  Tahoka,  Lynn  county,  Tex.,  and  part  of 
the  labor  performed  and  services  rendere<? 
were  rendered  in  Lynn  county,  Tex.;  and 
that  this  cause  of  action,  at  least  in  part, 
arose  and  accrued  in  Lynn  county,  Tex,  The 
appellant  filed  in  the  lower  court  its  plea  of 
privilege  to  be  sued  in  the  county  of  its  dom- 
icile, to  wit.  In  Jefferson  county,  Tex.,  which 
plea  of  privilege  was  controverted  by  the  af- 
fidavit of  plaintiff,  and  on  the  11th  day  of 
November,  1918,  the  defendant  filed  its  orig- 
inal answer,  which  consisted  of  a  general 
denial  and  special  plea  to  the  effect  that  the 
plaintlff^s  salary  was  contingent  upon  the 
condition  that  plaintiff  and  the  agency  estab- 
lished by  him  would  produce  $40,000  of  paid- 
up  business  per  month,  excluding  term  poli- 
cies, and  that  the  money  paid  the  plaintiff 
was  paid  to  help  him  start  his  business  and 
not  as  a  payment  due  on  salary.  The  case 
was  tried  before  the  court  without  a  jury, 
who  found  against  the  plea  of  privilege  and 
also  rendered  judgment  for  appellee,  from 
which  this  appeal  is  prosecuted. 

[1]  The  first  assignment  is  to  the  effect 
that  the  plaintiff's  place  of  business  is  shown 
to  have  beai  In  Jefferson  county,  and  that 
the  contract  was  entered  into  in  that  county, 
and  that  there  were  no  such  services  to  be 
performed  in  Lynn  county  as  would  fix  the 
venue  in  that  county,  and  that  it  was  there- 
fore error  to  overrule  the  plea  of  privilege. 
The  court  found,  and  the  facts  establish,  that 
the  appellant  was  a  private  corporation  under 
the  laws  of  the  state  of  Texas.  The  appellee 
testified  substantially  that  on  or  about  the 
22d  day  of  August,  1917,  he  made  with  the 
appellant  a  verbal  contract  to  work  for  it 
as  general  agent  in  West  Texas  territory,  ad- 
jacent to  Plain  view  and  Tahoka,  Tex.;  that 
his  duties  as  general  agent  under  a  verbal 
contract  were  to  appoint  local  agents  to  write 
Insurance  for  the  appellant  and  to  write  in- 
surance himself  for  appellant,  for  which 
services  he  was  to  receive  a  salary -of  $150 


$=s>For  other  cases  see  same  topic  and  KBT-N  UMBER  in  ail  Key-Numbered  DlgestA  and  Indexes 

Digitized  by  LjOOQIC 


Tex.) 


SAN  JACINTO  LIFE  INS.  CO.  v,  BOYD 

(214  S*W.) 


483 


per  montli,  also  $1.50  on  each  $1,000  of  paid- 
up  business,  also  50  per  cent,  graded  first 
year  business,  commisssion  on  personal  pro- 
duction; that  in  September  1917,  he  began 
work  for  the  appellant,  and  continued  to 
work  for  it  for  three  months,  during  which 
time  be  endeavored  to  secure  local  agents  for 
company;  that  among  others  he  approached 
was  one  William  Wallace  of  Tahoka,  Tex., 
and  that  he  tried  to  secure  several  others, 
whose  names  he  could  not  remember;  that 
he  corresponded  with  the  company  from 
Tahoka  and  Plainview,  with  reference  to  its 
business;  that  he  reoeived  one  letter  writ- 
ten on  September  13,  1917,  from  the  com- 
pany, In  which  the  company  mailed  him  his 
salary  check  from  September  4th  to  Septem- 
ber 15th.  Appellee  also  testified  that  while 
he  was  in  the  employ  of  the  company  he 
made  Tahoka,  Lynn  county,  Tex.,  Ms  head- 
quarters and  worked  in  and  out  of  Tahoka, 
Lynn  county,  Tex.,  for  said  company. 

The  trial  court  found  that  the  appellant 
employed  the  plaintiff  to  represent  it  as  one 
of  its  general  agents,  and  while  under  the 
contract  of  employment  appellee  was  author- 
ized to  represent  appellant  in  any  part  of  the 
state,  but  especially  the  territory  surround- 
ing West  Texas  and  including  Lynn  county, 
Tex.,  he  found  that  he  performed  services 
for  the  company  and  made  Tahoka,  Lynn 
county,  his  headquarters,  from  which  place 
he  worked  and  conducted  his  correspondence. 
Also,  found  that  the  company  agreed  to  pay 
him  for  his  services  the  sum  of  $150  per 
month  and  in  accordance  with  such  contract 
did  pay  him  $210,  and  that  appellee  worked 
three  months  for  the  company  and  was  en- 
titled to  recover  a  balance  of  $240,  and  also 
the  sum  of  $23.50  as  commissions  on  the 
sale  of  insurance.  He  found  that  part  of 
the  cause  of  action  accrued  in  Lynn  county. 

We  think  from  the  appellee's  testimony 
that  his  contract  of  employment  was  to  per- 
form services  under  the  contract  in  and 
around  Lynn  county  for  which  he  was  to  be 
paid  and  for  part  of  which  he  was  paid  in 
Lynn  county;  that  he  made  his  office  head- 
quarters in  that  county,  and  performed  part 
of  the  services  in  that  county.  Under  subdi- 
vision 24,  art.  1830,  R.  O.  S.,  we  believe  at 
least  part  of  appellee's  cause  of  action  arose 
in  Lynn  county.  "The  cause  of  action  mani- 
festly comprised  every  fact  which  plaintiff 
was  obliged  to  prove  in  order  to  obtain  Judg- 
ment or  conversely  every  fact  which,  defend- 
ant would  have  the  right  to  traverse."  Rail- 
way Co.  V.  Dixon,  179  U.  S.  131,  21  Sup. 
Ct.  67,  45  L.  Ed.  121.  While  the  contract 
from  the  evidence  appears  to  have  been  made 
In  Jefferson  county,  the  services  were  part- 
ly to  be  performed  under  it  in  Lynn  county. 
It  was  there  under  the  contract  the  wages 
were  earned^  and  there  where  payment  was 
finally  refused.    The  right  resulted  from  the 


contract  executed  in  Jefferson  county  and  the 
services  performed  thereunder  in  Lynn  coun- 
ty. The  wrong  done  to  that  right  was  the  re- 
fusal to  pay  in  Lynn  county,  all  of  which 
were  necessary  to  give  a  cause  of  action,  a 
part  of  which  at  least  arose  in  Lynn  coun- 
ty. Our  Supreme  Court,  at  least  for  some 
purposes,  adopted  the  following  definitions 
of  "cause  of  action": 

"In  the  abstract,  a  cause  of  action  consists 
of  'the  right,  claimed,  or  the  wrong  suffered 
by  the  plaintiff,  and  of  the  duty  or  delict  of 
the  defendant'  Kennerty  v.  Phosphate  Com- 
pany, 17  S.  C.  411  [43  Am.  Rep.  607].  When 
used  with  reference  to  the  pleadings  by  which 
the  cause  of  action  is  alleged,  the  phrase  sig- 
nifies 'the  facts  upon  which  the  plaintiff's 
right  to  sue  is  based,  and  upon  which  the  de- 
fendant's duty  has  arisen,  coupled  with  the 
facts  which  constitute  the  latter's  wrong.*" 
Phoenix  Lumber  Co.  v.  Houston  Water  Co., 
04  Tex.  456,  61  S.  W.  707;  Bradford  v.  Rail- 
way Co.,  195  U.  S.  243,  25  Sup.  Ct.  65,  49  L. 
Ed.  178;  Box  v.  Railway  Co.,  107  Iowa,  660, 
78  N.  W.  694. 


It  occurs  to  us  it  is  the  latter  sense  in 
which  our  venue  statute  uses  the  term  "cause 
of  action,  or  a  part  thereof  arose."  Such 
also  appears  to  have  been  the  interpretation 
given  to  an  early  venue  statute  by  our  Su- 
preme Court,  in  the  case  of  Phlllio  v.  Blythe, 
12  Tex.  124.  We  believe  we  are  supported  in 
our  holding  by  the  following  cases:  Mangum 
V.  Lane  City  Rice  MiUhig  Co.,  95  S,  W.  605; 
Mortgage  Co.  v.  Weddington,  2  Tex.  Civ.  App. 
373,  21  S.  W.  576;  Cuero  Cotton  OU  Co.  v. 
Feeders,  etc.,  203  S.  W.  79;  Cummer,  etc.,  v. 
Kellam,  203  S.  W.  463,  and  the  authorities 
cited  in  the  above  cases.  See,  also,  recent 
cases  by  this  court,  not  yet  officially  pub- 
lished: Pittman  &  Harrison  Co.  v.  Boaten- 
heimer,  210  S.  W.  972;  Sand  Texas  Seed  & 
Floral  Co.  v.  HairrUl,  211  S.  W.  539. 

[2]  A  cause  of  action  upon  which  recovery 
is  sought  does  not  comprise  every  piece  of 
evidence  which  is  necessary  to  prove  each 
fact,  but  every  fact  which  is  necessary  to  be 
proved.  We  believe  under  our  statute  on  venue 
it  is  too  narrow  to  confine  it  to  the  genesis  of 
the  right,  but  it  embraces  every  fact  neces- 
sary to  be  *  shown  in  order  to  recover. 
"Arose,"  we  do  not  think,  refers  alone  to 
the  very  beginning  of  the  right,  but  to  every 
fact  which  has  arisen  and  inheres  in  th^ 
cause  of  action.  It  is  the  right  to  bring  a 
suit,  or  that  right  which  is  based  upon  the 
ground  or  grounds  on  which  an  action  may 
be  maintained.  Payne  v.  Railway  Co.,  201  N. 
Y.  436.  95  N.  B.  19;  Baker  v.  Railway  Co. 
184  S.  W.  237;  Merchants,  etc.,  v.  Williams, 
181  S.  W.  859. 

The  second  assignment  is  overruled  for  the 
reasons  above  given.  We  also  think  there  is 
testimony  authorizing  the  finding  of  the  trial 
court  that  appellee  performed  services  in 
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Lynn  county  under  the  contract  sworn  to  by 
him. 

[3]  The  remaining  assignments  of  the  ap- 
pellee assail  the  findings  and  judgment  of 
the  trial  court,  because  it  is  against  the  great 
preponderance  of  the  testimony.  The  appel- 
lee was  the  only  witness  in  his  behalf  and 
H.  M.  Hargrove  of  the  company  the  only 
witness  for  appellant,  each  testifying  sup- 
porting their  respective  pleadings  as  orig- 
inally set  out  herein,  and  there  was  an  Ir- 
reconclliable  conflict  in  their  testimony.  It 
was  peculiarly  within  the  province  of  the 
trial  court  to  determine  the  weight  of  the 
testimony  and  the  credibility  of  the  witness- 
es. We  do  not  feel  authorized  to  disturb  the 
findings  of  the  trial  court. 

The  judgment  will  be  affirmed* 


LYNCH   v.   McKBB.      (No.   8202.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

June  14,  1919.    Rehearing  Denied 

July  5.  1919.) 

1.  Bankeuptoy  «=»425— Effkot^"Notice  ob 
Actual  Knowledge." 

Under  Bankruptcy  Act,  §  17a  (U.  S.  Comp. 
St  §  9601),  declaring  that  a  discharge  shall 
release  the  bankrupt  of  all  of  his  provable 
debts  except  such  as  have  not  been  scheduled 
unless  the  creditor  had  notice  or  actual  knowl- 
edge of  the  proceedings  in  bankruptcy,  the 
term  **notice  or  actual  knowledge"  contem- 
plates in  every  case  actual  personal  notice  of 
some  sort  to  the  creditor,  as  distinguished  from 
mere  imputed  knowledge;  hence  constructive 
notice  of  bankruptcy  proceedings  is  not  suffi- 
cient to  discharge  an  unscheduled  debt. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Actual 
E^owledge.] 

2.  Bankbuptct  ^=»425— Discharge— Notice. 

Where'  a  bankrupt  did  not  schedule  a 
note  held  by  plaintiff,  held,  that  the  discharge  in 
bankruptcy  did  not  bar  an  action  on  the  note; 
the  creditor  not  having  the  notice  of  the  pro- 
ceedings contemplated  by  Bankruptcy  Act,  { 
17a  (U.  S.  Comp.  St.  §  9601).    . 

8.  Attobney  and  Client  ^=»104— Notice  to 
Attorney— Military  Service— Effect. 
Where,  after  an  attorney  *  employed  by 
plaintiff  to  prosecute  a  suit  on  a  note  was  ad- 
vised of  the  pendency  of  bankruptcy  proceed- 
ings against  the  maker,  such  attorney  entered 
the  military  service  of  the  United  States  and 
did  not  communicate  the  defense  to  plaintiff 
knowledge  of  the  attorney  could  not,  under  the 
rules  applicable  to  principal  and  agent,  be  im- 
puted to  plaintiff. 

Appeal  from  Dallas  County  Court;  T.  A. 
Work,  Judge. 

Action  by  L.  M.  McKee  against  M.  O. 
Lynch.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 


J.  M.  Melson  and  J.  A.  Dial,  both  of  Sul- 
phur Springs,  and  Brooks,  Worsham  &  Gra- 
ham, of  Dallas,  for  appellant. 

U  Dillard  Estes,  of  Commerce,  for  appellee. 

RASBURY,  J.  This  is  an  appeal  from  the 
action  of  the  trial  judge  In  entering  judg- 
ment against  appellant  upon  a  promissory 
note.  In  the  court  below,  appellant  pleaded 
in  bar  of  the  claim  his  discharge  in  bank- 
ruptcy. In  replicatton,  appellee  alleged  that 
the  note  was  not  scheduled  in  the  bankrapt- 
cy  proceeding,  which  appellant  admitted* 
but  alleged  appellee  had  notice  nevertheless 
of  the  bankrupt  proceedhig.  The  plea  was 
overruled,  and  the  court's  action  in  that  re- 
spect is  the  single  issue  presented  for  de- 
cision. 

[1,2]  In  connection  with  the  forgoing 
the  efficacy  of  a  discharge  in  bankruptcy, 
as  a  bar  to  debts,  depends  upon  compliance 
with  section  17a  of  the  act  which  declares, 
among  other  matters,  tha1>* 

A  discharge  "shall  release  a  bankrupt  from 
all  of  his  provable  debts,  except  such  as 
♦  ♦  ♦  have  not  been  duly  scheduled,  ♦  •  • 
unless  such  creditor  had  notice  or  actual  knowl- 
edge of  the  proceedings  in  bankruptcy."  9 
U.  S.  Comp.  Stats,  f  9601 ;  5  U.  S.  Stats.  Ann. 
148. 

On  the  issue  indicated  there  were  adduced 
in  substance  these  facts:  November  24, 
1916,  appellee  filed  suit  in  Hopkins  county 
upon  the  note  on  which  judgment  was  secur- 
ed in  the  case  at  bar.  January  2,  1917,  ap- 
pellant .filed  answer  In  that  suit  alleging 
that  prior  to  filing  such  answer  and  in  Au- 
gust, 1916,  he  had  been  adjudged  a  bankrupt 
in  the  United  States  District  Court  for  the 
Eastern  District  of  Texas,  and  suggested  a 
stay  of  proceedings  In  the  state  court  pend- 
ing the  proceedings  in  bankruptcy.  There- 
after on  January  26,  1917,  appellant  was 
discharged  from  all  provable  debts  save 
those  excepted  by  law  from  operation  there- 
of. Appellee's  debt  was  not  scheduled  in 
the  bankruptcy  proceedings.  April  3,  1917, 
appellant  amended  his  pleading  in  the  state 
court  asserting  in  substance  that,  if  appel- 
lee's claim  had  not  been  scheduled  In  the 
bankruptcy,  yet  appellee  had  received  such 
notice  thereof  as  required  him  to  present  his 
claim  in  that  court.  Appellee's  attorn^  did 
not  communicate  to  him  the  defense  pleaded 
in  the  Hopkins  county  court,  nor  did  appel- 
lee acquire  any  actual  knowledge  of  either 
the  pleading  or  the  proceedings  in  bank- 
ruptcy. %  Matters  so  standing,  aw)ellee's  at- 
torney notified  appellee  to  secure  other  coun- 
sel, as  he  intended  to  enlist  In  the  army. 
Instead,  appellee  directed  the  derk  to  dis- 
miss his  case,  which  was  done  by  formal  or- 
der October  18,  1917.  Thereafter  this  suit 
was  commenced,  with  the  result  stated. 

We  conclude  the  court  did  not  err  in  over- 
ruling appellant's  plea  of  discharge  Inbank- 
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niptcy.  The  effect  of  the  construction  plac- 
ed upon  section  17a  of  the  Bankrupt  Act  by 
the  current  of  opinion  is  that  the  terms  "no- 
tice or  actual  knowledge"  contemplate  In 
every  event  actual  personal  notice  of  some 
sort  to  the  creditor,  as  distinguished  from 
mere  imputed  knowledge,  and  hence  con- 
structive notice.  Strickland  v.  Capital  City 
Mills,  74  S.  0.  16,  54  S.  B.  220.  7  L.  R.  A.  (N. 
S.)  426;  Jones  v.  Walter,  116  Ky.  656,  74  S. 
W.  249;  Santa  Rosa  Bank  v.  White,  139 
Cal.  7a3,  73  Pac.  677.  While  the  cases  do 
not  place  the  holding  on  similar  grounds, 
they  do  reach  the  same  result,  which  we  ap- 
prove. 

[3]  Further,  if  It  be  conceded  that  the  or- 
dinary relation  of  principal  and  agent  exist- 
ed between  appellee  and  his  attorney  as  re- 
sult of  his  employment  in  the  proceeding  in 
the  state  court,  and  that  the  knowledge  re- 
ceived by  appellee's  attorney  concerning  the 
claim  in  the  pleading  of  appellant  that  he 
had  been  adjudicated  a  bankrupt  was  Imput- 
able to  appellee,  and  that  the  knowledge  of 
such  pleading  was  a  fact  or  circumstance 
sufficient  to  put  appellee  upon  inquiry  and 
made  it  his  duty  to  pursue  the  Inquiry,  It  re- 
mains that  appellee  abandoned  his  agency, 
that  is  to  say,  quit  appellee's  employment 
and  enlisted  in  the  army,  resulting  In  appel- 
lee's dismissing  the  case  and  the  relief  there 
sought  consummated  through  other  agencies. 
In  such  cases,  that  Is,  where  the  agent 
abandons  his  agency  before  concluding  the 
matter  undertaken  and  it  is  consummated 
through  the  agency  of  another,  his  knowl- 
edge, as  we  understand  the  rule,  is  not  to  be 
imputed  to  the  principal.  Irvine  v.  Grady, 
85  Tex.  120,  19  S.  W.  1028. 
The  Judgment  is  affirmed. 


KAPLAN  DRY  GOODS  CO.  et  al.  v.  SANGER 
BROS,  et  al.    (No.  8261.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 
June  21,  1919.) 

1.  CcBPOBATioNS  0=»487(1)  —  XJltba  Vibes 
Contract— Pooling  Eabnings  —  Payment 
OF  Debts  of  Otueb  Concern. 

Solvent  mercantile  corporation  ^  was  not 
bound  by  its  agreement  to  pool  its  earnings 
with  earnings  of  other  insolvent  corporations 
for  purpose  of  paying  the  debts  of  the  several 
concerns,  the  only  purpose  being  to  lend  finan- 
cial aid  to  other  concerns,  in  violation  of  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art  1164,  and 
the  ultra  vires  act  thereby  contemplated  being 
of  no  benefit  to  the  corporation,  and  working  no 
loss  to  the  other  concerns. 

2.  COBPOBATIONS  <e=»599— VlOULTION  OF  StaT- 
tTTE— FOBFEITXJBE  OP  LICENSE. 

Act  of  mercantile  corporation  in  entering 
pool  to  lend  financial  aid  to  other  concerns,  in 


violation  of  Vernon's  Sayles'  Ann.  Civ.  St.  19J4, 
art.  1164,  may  form  the  basis  of  a  suit  to  for- 
feit its  permit  or  license. 

3.  COBPOTIATIONS    <®=>370(1)— POWERr-LlMITA- 

TioN  BY  Charter— Ultra  Vibes  Acts. 

A  private  corporation  has  only  such  powers 

as  are  conferred  by  its  charter,  and  any  act 

beyoxtd   those   powera   expressly   conferred   or 

fairly  implied  is  ultra  vires  and  ordinarily  void. 

4.  Corporations  «=»484(1)  —  Ultra  Vires 
Acts— Payment  of  Indebtedness  of  Other 
Concerns. 

A  corporation  organized  for  sole  purpose 
of  conducting  mercantile  business  has  no  au- 
thority to  pledge  its  assets  to  pay  debts  other 
than  its  own. 

5.  CoBPORATioNS  <@=»385  —  Ultra  Vibes  Acts 
— AvXiLABiLmr  OF  Defense. 

Defense  of  ultra  vires  is  not  available, 
where  the  ultra  vires  act  has  been  a  benefit 
to  the'  corporation  seeking  to  aval}  itself 
thereof,  or  has  worked  legal  wrong,  injustice, 
or  loss  to  other  contracting  party. 

6.  Cobpobations  <S=»487(1)  —  Ultba  Vibes 
Act— Rbcovert  of  Pbooeeds  of  Business 
—Evidence. 

Solvent  mercantile  corporation,  which  has 
delivered  its*  stock  to  creditors'  committee  with 
authority  to  conduct  business  and  pool  proceeds 
with  proceeds  of  other  insolvent  concerns  being 
conducted  by  it  for  the  purpose  of  paying  the 
debts  of  the  several  concerns,  cannot  recover 
from  the  committee  the  proceeds  df  its  busi- 
ness without  proof  of  the  amount  derived  from 
sales  in  its  business. 

Appeal  from  District  Ck)urt,  Dallas  Coun- 
ty; Kenneth  Foree,  Judge. 

Action  by  the  Kaplan  Dry  Goods  Company 
and  others  against  Sanger  Bros,  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal. AflBrmed  in  part;  reversed  and  ren- 
dered in  part. 

H.  W.  WilUams,  of  Brownsville,  for  appel- 
lants. 

Synnott  &  Duggan  and  Sam  A.  Leake,  all 
of  Dallas,  for  appellees. 

RASBURY,  J.  In  the  year  1918  Kaplan 
Dry  Goods  Company,  a  private  corporation, 
owned  and  was  conducting  a  mercantile  busi- 
ness in  Brownsville,  for  which  purpose  alone 
it  was  incorporated.  Its  corporate  stock 
was  owned  by  M.  T.  Kaplan,  his  wife,  Joe 
Kaplan,  and  Max  Kaplan.  At  the  same  time 
M.  T.  and  Max  Kaplan  conducted  a  like  busi- 
ness at  Laredo  under  the  firm  name  of  Kap- 
lan Bros.,  one  at  San  Antonio,  under  the  firm 
name  of  Eastern  Jobbing  Company,  and  one 
at  Waco  under  the  firm  name  of  Kaplan 
Bros.,  while  M.  T.  Kaplan  conducted  in  his 
individual  name  a  like  business  at  Hearne. 
During  the  year  indicated  all  the  enumerat- 
ed concerns,  save  appellant,  the  Brownsville 
corporation,  were  in  financial  straits.  Omit- 
ting details,  all  the  concerns,  after  negotiat- 
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lug  with  their  creditors,  which  numbered  ap- 
proximately 150,  delivered  their  stoclis  of  mer- 
chandise to  a  committed  selected  by  their 
creditors,  authorizing  such  committee  to  con- 
duct the  several  businesses  and  pool  and  use 
all  funds  derived  therefrom  in  paying  the 
debts  of  all  concerns  pro  rata,  without  ref- 
erence to  which  concern  contracted  the  debt. 
The  several  businesses  were  so  conducted 
from  May,  1918,  to  December,  1918,  at  which 
time  the  officers  and  stockholders  of  appel- 
lant, which  from  the  inception  of  the  plan 
was  solvent  and  able  to  meet  its  obligations, 
demanded  the  return  of  that  business  and 
the  payment  to  them  of  certain  funds  in  the 
hands  of  the  committee.  At  that  time  the 
committee  had  collected  and  distributed  an 
amount  equal  to  35  per  cent,  of  all  the  debts 
of  all  the  concerns,  and  had  on  hand  for  dis- 
tribution $5,000.  About  the  same  time  the 
Waco  business,  into  which  all  other  merchan- 
dise save  that  owned  by  appellant,  the  Kap- 
lan Dry  Goods  Company,  had  been  merged, 
was  placed  In  bankruptcy,  and  hence  taken 
from  the  control  of  the  committee.  There- 
after this  suit  was  instituted  by  appellant, 
the  corporation,  and  all  its  stockholders  to 
recover  its  merchandise  at  Brownsville  and 
the  fund  then  held  by  the  committee.  The" 
relief  was  denied.    Hence  this  appeal. 

[1-4]  The  first  issue  to  be  decided  is.  Was 
the  appellant,  the  corporation,  entitled,  un- 
der the  facts  recited,  to  possession  of  its 
stock  of  merchandise?  We  think  it  was. 
Conceding  but  not  determining  that  the  ar- 
rangement made  by  the  several  concerns  Is 
one  that  would  ordinarily  bind  them,  even  in 
the  absence  of  any  conveyance  passing  title 
to  the  property,  we  nevertheless  conclude 
appellant,  the  corporation,  was  not  bound 
by  the  plan  or  agreement  because  it  contem- 
plated ultra  vires  acts.  The  evidence,  with- 
out controversy,  discloses  that  appellant  was 
solvent  and  able  to  meet  its  obligations,  if 
that  fact  is  of  any  controlling  force,  which 
we  do  not  concede,  and  that  its  sole  purpose 
in  entering  the  pool  was  to  lend  financial 
aid  to  the  other  concerns,  which  incidentally 
is  forbidden  by  the  statute,  and  may  form 
the 'basis  of  a  suit  to  forfeit  its  permit  or 
license.  Article  1164,  Vernon's  Sayles'  Civ. 
Stats.  It  is  an  elementary  rule  that  the 
powers  of  a  private  corporation  are  only 
such  as  its  charter  confers,  and  any  act,  for 
reasons  too  well  settled  to  enumerate,  beyond 
those  powers  expressly  conferred  or  fairly 
implied,  is  ultra  vires  and  ordinarily  void. 
As  we  have  said,  appellant's  authority  was 
to  conduct  a  mercantile  business.  It  had  no 
authority  to  pledge  its  assets  to  pay  debts 
other  than  its  own. 

[B]  There  are  of  course  limitations  of  the 
rule  arising  in  equity,  such,  for  example,  as 
estoppel,  or  those  numerous  cases  to  be  found 


in  the  books  where  the  corporation  has  re- 
ceived the  consideration  of  or  some  benefit 
from  the  ultra  vires  act,  and  to  avoid  which 
would  work  a  legal  wrong,  injustice,  or  loss 
to  the  other  contracting  party.  In  such  cases 
the  defense  of  ultra  vires  is  not  looked  upon 
with  favor,  and  wiU  not  be  enforced.  In 
the  present  case,  however,  such  conditions 
are  wholly  absent.  The  appellant  received 
nothing.  It  will  certainly  work  no  injus- 
tice to  the  other  ooncems  to  restore  to  the 
appellant  what  remains  of  its  property  un- 
lawfully pledged  to  the  payment  of  the  debts 
of  such  others. 

[6]  It  is  next  urged  that  the  court  erred 
in  refusing  to  direct  the  creditors*  committee 
to  pay  over  to  appellant  the  $5,000  in  their 
hands.  All  that  can  be  ascertained  from  the 
evidence  concerning  this  sum  is  that  it  came 
from  the  sale  of  mercliandise  from  the  sev- 
eral businesses.  No  attempt  was  made  be- 
low to  trace  or  disclose  the  amount  derived 
from  sales  In  appellant's  business  in  Browns- 
ville. It  was  appellant's  duty  to  make  that 
proof  which  presumably  was  not  difficult, 
since  the  books  of  the  Brownsville  business 
were  available  as  evidence.  No  such  proof 
having  been  made,  it  occurs  to  us  that  the 
court  did  not  err  in  the  respect  stated. 

The  Judgment  of  the  trial  court  denying 
appellant  possession  of  the  merchandise  in 
the  store  at  Brownsville  is  set  aside,  and 
that  court  directed  to  restore  such  possession 
by  appropriate  decree.  Otherwise  the  Judg- 
ment is  afllrmed. . 

Affirmed  In  part;  reversed  and  rendered  in 
part 


LUSB  V.  WASSON.     (No.  1460.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

April  30,  1919.     Rehearmg  Denied 

May  28,  1&19.) 

Bquitt  «=»57  —  Maxims  —  Equity  Regards 
THAT  AS  Done  Which  Should  be  Done. 
A  lease  contract  provided  that  the  lessee 
should  on  30  days*  written  notice  surrender 
possession  of  premises  after  expiration  of  the 
first  2  years.  The  lessor  contracted  to  sell  the 
premises,  but  the  contract  was  not  consummat- 
ed because  defendant,  the  assignee  of  the  lease, 
stated  he  would  not  surrender  possession  at 
expiration  of  the  2-year  period,  and  defendant 
thereafter  sold  the  lease  to  plaintiff,  the  agree- 
ment providing  that,  in  event  of  a  sale  of  the 
premises  before  expiration  of  the  2-year  pe- 
riod, the  consideration  should  be  returned. 
Held  that,  where  defendant  represented  the 
sale  was  fictitious,  etc.,  he  was  bound  to  return 
the  consideratiout  on  application  of  maxim  that 
equity  treats  that  as  done  which  should  be  done. 

Appeal  from  District  Court,  Deaf  Smith 
County;   Reese  Tatura,  Judge. 
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Suit  by  S.  B.  Wasson  against  A.  F.  Luse. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

W.  H.  Russell,  of  Hereford,  for  appellant 
Wm.  M.  Knight,  of  Hereford,  for  appellee. 

HAI4L,  J.  By  mesne  conveyance  appel- 
lant Luse  became  the  assignee  of  a  lease 
contract .  from  R.  L.  EUiston,  covering  five 
secticms  of  land.  On  the  29th  day  of  Sep- 
tember, 1917,  by  assignment  in  writing,  he 
transferred  the  original  lease  to  appellee, 
Wasson.  A  provision  in  the  first  contract 
was  that,  in  the  event  of  a  sale  of  the  prop- 
erty and  it  became  necessary  to  deliver  pos- 
session thereof  to  the  purchaser,  the  lessee 
should  deliver  peaceable  possession  thereof 
at  any  time  after  the  first  2  years  of  said 
lease  upon  30  days'  written  notice.  The  orig- 
inal contract  was  executed  November  1,1915. 
It  was  provided  in  the  assignment  executed 
by  Luse  to  Wasson  that  in  the  event  of  a 
sale  of  the  premises  and  possession  thereof 
was  demanded  in  accordance  with  the  terms 
of  the  lease,  on  or  before  October  20,  1917, 
the  assignor  would  return  to  assignee  the 
$1,000  cash  consideration  paid  at  the  time  of 
the  assignment.  The  substance  of  plaintiff's 
allegations  is  the  purchase  of  Luse's  rights 
under  the  lease  contract,  followed  by  a  dec- 
laration setting  out  the  terms  of  the  assign- 
ment, the  payment  of  the  consideration,  and 
further  alleging  that  at  the  time  of  the  as- 
signment and  the  payment  of  the  $1,000  the 
land  had  then  been  sold  by  Elliston  to  Ruck- 
er  and  Young,  and  possession  in  accordance 
with  the  terms  of  the  lease  demanded  of 
Luse,  which  fact  Luse  fraudulently  conceal- 
ed, and  denied  that  any  such  notice  had  been 
received.  The  case  was  submitted  to  a  Jury 
upon  special  issues,  which  found  in  sub- 
stance that  the  contract  of  sale  entered  into 
on  August  28,  1907,  between  R.  L.  Elliston 
as  vendor  and  H.  D.  Rucker  and  John 
Toung  as  vendees,  was  made  with  the  com- 
mon intention  to  perform  its  obligations  and 
complete  the  sale;  that  because  Luse  refus- 
ed to  deliver  possession  of  the  premises  on 
or  before  November  1,  1917,  Rucker  and 
Young  refused  to  accept  the  conveyance 
from  Elliston  and  to  otherwise  consummate 
the  deal;  that  before  the  assignment  of  the 
lease  from  X'Use  to  Wasson  the  former  repre- 
sented to  the  latter  that  the  contract  of  sale 
was  fictitious  and  bogus;  that  Wasson  be- 
lieved that  statement  and  he  was  induced 
thereby  to  accept  the  assignment  of  the 
lease  and  pay  the  $1,000;  that  prior  to  the 
date  of  the  assignment  Luse  stated  to  Was- 
son that  he  had  not  received  any  notice  of 
the  sale  of  the  land,  which  statement  Was- 
son believed,  and  that  he  was  induced  there- 
by to  accept  the  transfer  and  pay  the  con- 
sideration. There  was  a  Judgment  for  Was- 
son in  the  sum  of  $1,000.  The  pleadings 
raise  other  issues  which  we  find  it  unnec- 
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essary  to  consider  in  the  disposition  made 
of  the  appeal. 

The  first  assignment  is  that  the  court 
erred  in  refusing  to  instruct  a  verdict  for 
the  appellant.  A  consideration  of  the  re- 
maining assignments  in  detail  will  be  unnec- 
essary, as  this  assignment  raises  the  material 
contentions  contained  in  the  brief.  The  evi- 
dence supports  the  findiogs  of  the  Jury.  Un- 
der the  original  lease  signed  by  Elliston,  he 
was  entitled  to  possession  of  the  premises  on 
November  1,  1917,  having  given  the  required 
notice  according  to  the  Jury's  findings.  The 
validity  of  the  contract  of  sale  between  El- 
liston upon  the  one  part  and  Rucker  and 
Young  upon  the  other  is  not  questioned. 
Luse  had  taken  possession  w^ith  notice  of- 
this  condition  in  the  original  lease,  and  was 
bound  to  deliver  possession  in  accordance 
with  It.  No  attack  is  made  upon  the  binding 
effect  of  this  stipulation.  The  evidence  is 
sufficient  to  show  that  the  contract  of 
sale  between  Elliston  and  his  vendees  was 
not  consummated,  for  the  reason  that  Lhse 
served  notice  upon  Rucker  and  Young  that 
he  did  not  intend  to  deliver  possession.  Up- 
on receipt  of  such  notice  an  effort  was  made 
by  Elliston  to  obtain  from  Luse  written  con- 
sent that  possession  would  be  delivered  No- 
vember 1,  1917,  which  was  the  date  upon 
which  the  absolute  right  to  the  possession 
expired.  Luse  declined  to  enter  into  any 
such  agreement.  He  attacks  the  contract  of 
sale  as  being  a  bogus  one,  but  is  concluded 
by  the  finding  of  the  Jury  that  the  parties 
entered  into  it  in  good  faith.  Under  this 
finding,  and  in  accordance  with  the  definite 
terms  of  the  contract  to  that  effect,  we  must 
hold  that  his  right  of  possession  ended  No- 
vember 1,  1917.  Rucker  and  Young  were 
not  required  to  close  the  deal  with  Elliston, 
when  to  do  so  would  result  in  a  lawsuit  with 
Luse  for  possession.  The  refusal  of  Luse  to 
give  possession  resulted  in  a  rescission  of 
the  contract  of  sale  between  Elliston  and 
Rucker  and  Young.  Under  such  conditions 
Luse  cannot  be  heard  to  defend  against  Was- 
son's  right  to  recover  upon  the  ground  that 
the  sale  was  never  consummated.  Clearly,  it 
was  his  duty  to  surrender  possession  Novem- 
ber 1st  .  Applying  the  maxim  that  "Equity 
treats  that  as  done  which  should  be  done,*' 
his  refusal  to  abandon  the  premises  estops 
him  from  defending  upon  the  ground  that 
the  sale  was  never  consummated.  T6  hold 
that  he  can  violate  his  contract  as  a  subas- 
signee  of  Elliston  and  defeat  the  recovery  of 
Wasson  would  be  to  permk  him  to  profit  by 
his  own  wrong.  His  fraudulent  representa- 
tions, inducing  Wasson  to  accept  the  assign- 
ment and  pay  the  consideration,  coupled 
with  the  warranty  of  title  to  the  lease  in 
his  written  assignment,  and  the  further  stip- 
ulation contained  therein  that  in  the  event 
of  the  sale  of  the  premises  on  or  before  Oc- 
tober 20,  1917,  he  would  return  the  consider- 
ation to  Wasson,  less  a  reasonable  amount 
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for  pasturage,  clearly  entitled  Wass6ii  to  re- 
cover. We  think  a  proper  verdict  and  Judg- 
ment have  been  reached  in  the  case,  and  it 
is  unnecessary  to  discuss  the  various  as- 
signments in  detail. 
The  Judgment  is  therefore  affirmed. 


GAIiZA  et  al.  v.  CITY  OF  SAN  ANTONIO. 
(No.  6240.) 

(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.   Jnne  14,  1919.    Rehearing  Denied 
June  30,  1919.) 

1.  Trial  «=»1— Answer— Effect. 

Defendants  cannot  prevent  trial  from  com- 
mencing by  filing  answer  and  not  appearing  for 
trial. 

2.  Taxation  ^=>421(1)  —  Assessicent^Sxtf- 

FICIENCT  OF  DeSCBIFTION. 

'Sufficiency  of  a  tax  assessment  descrip- 
tion is  measured  by  same  rules  as  apply  to 
conveyances  and  partition  decrees. 

8.  Taxation  «=»421(1)  —  Assessment  —  De- 
scBiPTio  N-— Sufficiency. 
A  tax  assessment  description  of  nnrender^ 
ed  land  held  sufficiently  definite  to  support  a 
tax  judgment,  where  owners  readily  identified 
and  rendered  it  for  taxation  under  same  de- 
scription, except  that  acreage  and  value  of  land 
was  decreased. 

4.  Municipal  Corporations  <$=»978(7)--Tax- 

ES— PlEADINO — LiKITATIONS. 

San  Antonio  City  Charter,  {  123,  barring 
delinquent  taxes  after  10  years,  fixes  a  limita- 
tion period,  and  is  not  available  to  taxpayer 
unless  pleaded. 

6.  Limitation  of  Actions  ^s»182(2)— Plead- 
ing— Waiver. 

Limitation  statutes  are  waived,  if  not 
pleaded. 

6.  Taxation  <©=>573%  —  Collection  —  Per- 
sonal Judgment— Ownership  of  Land- 
Presumptions. 

Where  unrendered  land  was  assessed  in 
husband's  name  until  1909,  and  was  then  ren- 
dered in  his  wife's  name,  it  will  be  presumed 
that  wife  did  not  acquire  title  until  that  year, 
and  no  personal  judgment  for  taxes  prior  to 
1909  can  be  had  against  her. 

7.  Appeal  and  Ehror  ^=s>714(1)— Rbservino 
Grounds  for  Review— Evidence. 

On  appeal  in  a  tax  judgment  case,  the 
Court  of  Civil  Appeals  will  not  consider  a  city 
map,  and  assertions,  not  contained  in  state- 
ment of  facts,  designed  to  show  that  city  con- 
tained no  such  block  or  street  as  tax  assess- 
ment described. 

Error  from  District  Court,  Bexar  County; 
J.  T.  Sludei%  Judge. 

Action  by  the  City  of  San  Antonio  against 
Carolina  C.  Garza  and  Leonard  Garza,  Sr. 


Judgment  for  plaintiff,  and  defendants  bring 
error.    Judgment  affirmed  as  reformed. 

J.  D.  CMlds,  of  San  Antonio,  for  plaintiffs 
in  error. 

R.  J.  McMillan  and  John  H.  Cunningham, 
both  of  San  Antonio,  for  defendant  in  er- 
ror. 

FLY,  O.  J.  This  writ  of  error  is  prosecut- 
ed from  a  Judgment  for  taxes  against  Car- 
olina C.  Ganea  and  Leonard  Garza,  Sr.,  in 
favor  of  the  dty  of  San  Antonio.  The  city 
sued  the  Garzas  to  recover  the  taxes  due  it 
for  the  fiscal  years  from  1809  to  1914,  in- 
clusive, amounting  in  the  aggregate  to  $1,- 
984.27,  on  "one  tract  of  land  described  as  old 
city  lot  No.  A-6,  new  city  block  No.  A-6, 
situated  on  Truehart  street,  situated  within 
the  corporate  limits  of  the  city  of  San  An- 
tonio, in  Bexar  county,  state  of  Texas,"  and 
the  sum  of  $4.50  for  1877,  on  one-seventh  un- 
divided interest  in  lots  2  and  3,  and  for  1906, 
$216.86.  On  November  23, 1017,  the  case  was 
called  for  trial,  and  the  city  announced  ready 
for  trial;  but  the  Garzas,  though  they  had 
filed  an  answer,  consisting  of  a  general  -de- 
nial, did  not  appear,  and  the  court  proceed- 
ed to  hear  the  evidence,  and  rendered  Judg- 
ment for  the  city  in  the  sum  of  $3,195.69  for 
the  taxes,  interest,  and  penalties,  on  two 
acres  of  land  in  city  block  A-6.  On  Novem- 
ber 24,  1917,  a  motion  for  new  trial  was  filed 
by  the  Garzas,  and  an  amended  motion  was 
filed  on  December  1,  1917,  which  was  over- 
ruled by  the  court  On  November  21,  1918, 
application  wast  made  for  a  writ  of  error  to 
this  court. 

The  evidence  shows  that  the  taxes  were 
due  for  the  years  named  in  the  Judgment, 
and  were  due  on  the  property  del§cribed  in 
the  petition  as  hereinbefore  indicated.  Leon- 
ard Garza,  Sr.,  is  the  husband  of  Carolina 
C.  Garza,  and  the  land  was  rendered  by  him 
for  the  years  1908,  1913,  and  1914,  substan- 
tially as  follows: 

••1  Tract,  aty  Block  A-G  B  s  Truehart 
Street,  2  acres.    Total  valuation  $5,000.00." 

The  Judgment  foreclosed  the  tax  lien  upon 
property  described  as  follows: 

"That  certain  tract  of  land  fronting  in  True- 
heart  street  within  the  corporate  limits  of 
the  city  of  San  Antonio,  Bexar  county,  Texas, 
and  situated  in  city  block  A-6,  consisting  of 
two  acres  of  land." 

[1]  The  court  had  the  authority  to  proceed 
with  the  trial  in  the  absence  of  the  Garzas, 
although  they  had  an  answer  on  file.  De- 
fendants cannot  obstruct  the  course  of  Jus- 
tice simply  by  filing  answers  and  then  re- 
maining away  from  the  courthouse.  The  an- 
swer would  prevent  a  Judgment  by  default, 
if  it  was  called  to  the  attention  of  the  court, 
even  in  a  motion  for  new  trial.     Lytle  v. 
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Custead,  4  Tex.  Civ.  App.  490,  23  S.  W.  451; 
Counts  V.  S.  W.  Land  Co.,  206  S.  W.  207. 
Judgment  by  default  was  not  taken  In  this 
case,  but  upon  a  full  statement  of  facts, 
which  In  some  unaccountable  way  has  been 
recognized  and  afcreed  to  by  plaintiffs  in 
error  as  being  a  correct  statement  of  all 
the  facts  shown  upon  the  trial.  We  shall  so 
consider  It. 

The  property  was  on  the  unrendered  list  of 
property  In  the  city  of  San  Antonio  in  1899, 
and  is  described  as  "5  acres,  1  tract  A.  6. 
Trueheart  St.,"  and  assessed  in  the  name  of 
Leonardo  Garza,  Sr. .  The  evidence  shows 
and  the  Judgment  recites  that  he  is  the 
husband  of  Carolina  C.  Qarza.  The  descrip- 
tion in  the  rendition  of  the  property  by 
Leonard  Garza  In  1908,  whose  Identity  with 
Leonardo  Garza  is  not  questioned,  is  strik- 
ingly similar  to  that  found  in  the  description 
on  the  unrendered  roll ;  the  only  difference 
being  in  the  number  of  acres.  The  same  de- 
scription, substantially,  is  found  in  the  plead- 
-ings  and  judgment. '  In  their  motion  for  a 
new  trial,  the  Garzas  admitted  that  they 
owned  two  acres  of  the  five  acres  described, 
and  the  number  of  acres  was  not  alleged  in 
the  petition,  and  the  judgment  was  for  taxes 
only  on  the  two  acres  of  land.  The  assess- 
ments were  on  five  acres  up  to  and  includ- 
ing that  of  1908.  In  1909,  the  assessment 
was  made  by  Leonardo  Garza,  Sr.,  for  two 
acres  as  hereinbefore  stated,  and  that  was 
followed  up  to  and  including  1914.  Until 
1909  the  property  was  assessed  in  the  name 
of  Leonard  Garza  and  Leonardo  Garza,  evi- 
dently the  same  person,  and  after  that  in  the 
name  of  Carolina  C.  Garza.  In  the  assess- 
ment made  in  1909  by  Leonardo  Garza,  it  is 
stated  that  the  land  was  formerly  assessed 
at  $5,000,  but  present  value  was  $2,000,  and 
that  "in  1908  tract  C.  B.  A.  6  ass'd  to  Leo- 
nardo Garza,  Sr.''  The  latter  swore  that  the 
property  was  held  by  him  for  Carolina  C. 
Garza.  The  representations  referred  to  con- 
nect the  two  acres  and  five  acres,  and  show 
that  they  were  the  same  tract  of  land. 

[2,  3]  The  rule  as  to  descriptions  of  real 
estate  Iq  assessments  is  the  same  as  in 
deeds  and  other  conveyances.  No  more  par- 
ticularity of  description  of  property  is  re- 
quired in  a  tax  assessment  than  in  a  convey- 
ance or  a  partition  decree.  Slaughter  v. 
City  of  Dallas.  101  Tex.  316,  107  S.  W.  48; 
City  of  San  Antonio  v.  Terrlll,  202  S.  W. 
361.  In  the  Slaughter  Case  the  description 
was: 

"Name  o£  owner,  G.  G.  Wright.  No.  of 
acres— No.  lots  25x100.  No.  block  61.  Value 
grounds,  $7,875.  Value  of  improvements,  $2,- 
000.     Description,  Main  Street." 

In  the  Terrlll  Case  the  description  was: 
"Name,  Mrs.  B.  E.  Horton.    N.  B.  pt.  of  Blk. 


16,282.    Description  of  property  B  1  D.  C.  5% 
acres,  Land  Imp.  265.    Total  value." 

We  can  see  no  advantage  in  description 
that  either  of  the  descriptions  copied  has 
over  the  one  given  in  either  of  the  assess- 
ments of  the  property  in  this  case.  Leonardo 
Garza  seems  to  have  been  of  the  opinion  that 
the  description  was  sufficient,  as  he  added 
nothing  to  it  when  he  rendered  the  property 
for  taxation.  Plaintiffs  in  error  are  in  no 
position  to  take  advantage  of  any  defect  in 
the  description.  The  end  to  be  attained  in 
requiring  a  description  of  the  land  listed  for 
taxation  is  that  the  land  may  be  identified 
by  the  former.  Plaintiffs  in  error  readily 
identified  the  land  and  made  no  substantial 
change  in  the  rendition,  except  to  decrease 
the  acreage  and  value.  Cooley,  Taxation,  p. 
740  et  seq.;  McMlckle  v.  Rochelle,  59  Tex. 
av.  App.  91,  125  S.  W.  74.  The  rule  is  in- 
dorsed  by  Judge  Cooley  that — 

"The  designation  of  the  land  will  be  suffi- 
cient if  it  afford  the  means  of  identification, 
and  does  not  positively  mislead  /the  owner,  or 
be  calculated  to  mislead  him." 

The  description  herein  did  not  mislead 
the  owners  as  clearly  appears  from  a  rendi- 
tion of  the  land  by  the  same  description. 
Error,  however  great,  in  stating  the  quan- 
tity of  the  land  will  not  vitiate  the  assess- 
ment. Cooley  on  Taxation,  p.  748;  ScoUard 
V.  City  of  Dallas,  16  Tex.  Civ.  App.  620,  42 
S.  W.  640.  Plaintiff  in  error  indorsed  the  de- 
scription of  the  property  by  following  the 
substantial  requirements  in  their  rendition. 
The  law  provides  for  the  rendition  of  prop- 
erty of  the  wife  by  the  husband.  The  wife 
is  personally  liable  for  the  taxes  on  her  prop- 
erty.   Speer's  Marital  Law,  §  141. 

The  case  of  Welles  v.  Arno  Co-op.  (Tex. 
Civ.  App.)  177  S.  W.  985,  relied  upon  by 
plaintiffs  in  error,  in  no  manner  1^  in  conflict 
with  the  rulings  herein  made  nor  the  cases 
cited.  The  rule  that  a  description  is  certain 
that  can  be  made  certain  is  recognized  in  the 
opinion  in  that  case,  but  the  court  very  prop- 
erly held  that  there  was  no  description  upon 
which  to  predicate  the  introduction  of  ex- 
trinsic evidence  in  that  case. 

[4,  6]  In  the  case  of  City  of  San  Antonio 
V.  Johnson,  186  S.  W.  866,  this  court  held 
that  section  123  of  the  San  Antonio  charter, 
which  provides  a  period  of  ten  years  in 
which  delinquent  taxes  would  be  barred, 
fixed  a  period  of  limitation  to  suits  by  the 
city  of  San  Antonio  for  the  collection  of  tax- 
es. In  that  Case,  however,  the  question  as 
to  pleading  was  not  raised  as  herein,  and 
it  is  presumable  that  the  limitation  was  duly 
pleaded.  The  enactment  of  section  123  was 
in  effect  the  passage  of  another  limitation 
law,  acting  only  upon  a  certain  locality,  but 
the  rules  as  to  pleadings  in  regard  to  other 
cases   of   limitation    would   apply.     Article 
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section  as  to  any  other  limitation  law.     It 
provides: 

"The  laws  of  limitation  of  this  state  shall 
not  be  made  available  to  any  person  in  any  suit 
in  any  of  the  courts  of  this  state,  unless  it  be 
specially  set  forth  as  a  defense  in  his  answer." 

That  statute  would  apply  to  every  law  of 
limitation  enacted  in  the  past  or  to  be  enact- 
ed In  the  future,  and  it  would  not  be  neces- 
sary, every  time  a  new  law  of  limitation  is 
enacted,  to  provide  that  article  5706  shall  be 
applied  to  it.  If  section  123  of  the  charter 
Is  a  law  of  limitation  of  Texas,  it  is  not 
available  to  any  one  who  does  not  plead  it. 
Plaintiff  in  error  did  not  plead  limitation  of 
any  character.  Pleas  of  limitation  are  mat- 
ters of  personal  right,  to  be  waived  or  in- 
sisted upon  as  may  suit  the  exigencies  of  the 
case  or  the  individual  ideals  of  parties  to 
suits.  In  every  Instance  limitation  statutes 
are  waived.  If  not  pleaded. 

[8]  The  presumption  would  prevail  in  this 
case  that  the  property  in  question  belonged 
to  Leonardo  Garza  as  assessed  prior  to  1909, 
and  that  Mrs.  Garza  had  not  acquired  title 
until  it  was  rendered  in  her  name.  This 
holding  is  necessary  to  sustain  the  assess- 
ments prior  to  1909,  and  will  necessitate  a 
reformaflon  of  the  Judgment,  so  that  no  per- 
sonal judgment  against  Mrs.  Garza  is  ren- 
dered for  any  taxes  due  on  the  land  prior 
to  1909.  Of  course  she  got  the  land  burden- 
ed with  the  taxes,  and  subject  to  a  lien 
therefor. 

The  taxes  assessed  for  1908  according  to 
the  evidence  were  $85.20,  while  the  Judgment 
gives  a  recovery  to  the  city  of  $116.40  for 
that  year.  That  error,  however,  can  be  cor- 
rected by  eliminating  the  extra  amount. 
This  does  not  Involve  an  excessive  levy  for 
taxes,  as  in  the  case  of  Bonougli  v.  Brown, 
185  S.  W.  47,  in  an  opinion  rendered  by  this 
court.  Of  course,  any  excess  in  any  Judg- 
ment can  at  the  proper  time  be  eliminated,  to 
relieve  it  of  the  vice  of  being  excessive.  The 
only  illegal  tax  was  the  difference  between 
$116.40  and  $85.20— that  is,  $31.20— which 
can  and  will  be  eliminated,  without  vitiating 
the  Judgment  for  the  valid  taxes. 

[7]  Of  course,  this  court  knows  nothing  in 
regard  to  any  evidence  not  found  in  the 
statement  of  facts,  and  cannot  consider  as- 
sertions as  to  there  being  no  such  city  block 
as  named,  nor  Trueheart  street.  In  the  city 
of  San  Antonio,  nor  give  any  heed  to  refer- 
ences to  a  city  map  that  does  not  appear  in 
the  statement  of  facts.  This  court  has  been 
extremely  liberal  in  considering  matters  that 
are  not  properly  raised,  and  could  with  per- 
fect propriety  have  been  disregarded. 

The  judgment  will  be  reformed,  so  as  to 
decree  a  judgment  for  the  taxes  on  the  prop- 
erty as  shown  by  the  assessment  rolls,  to- 
gether with  the  interest  and  penalties,  for  the 


years  1899  to  1908,  inclusive,  that  they  shall 
be  a  lien  against  the  property  as  against 
Leonardo  Garza  and  Carolina  G.  Garza,  and 
that  the  Judgment  for  the  taxes,  interest,  and 
penalties  for  the  years  1909  to  1914,  inclu- 
sive, as  rendered  by  the  trial  court,  shall  be 
affirmed,  and  that  the  costs  of  this  appeal 
be  taxed  against  the  city  of  San  Antonio. 
Reformed  and  affirmed. 


WARD   COUNTY  WATER  IMPROVEMENT 

MST.  NO.  2  V.  WARD  COUNTY  IRR, 

DIST.  NO.  1  et  al.    (No.  999.) 

(Court  of  CSivil  Appeals  of  Texas.    HI  Paso. 
June  5,  1919.) 

1.  Injunction  ^=d135— Temporary  Injunc- 
tion—Discretion. 

Granting  of  temporary  injunction  is  as  a 
rule  matter  of  discretion  with  the  trial  court 

2.  Appeal  and  Error  <©=»954(1)--Revibw— 
Discretion— Temporary   Injunction. 

Granting  or  refusing  of  temporary  injunc- 
tion will  not  be  disturbed  on  appeal,  unless 
from  all  the  record  it  appears  manifestly 
wrongs 

3.  Injunction   ^=s>5  —  Mandatory    Injunc- 
tion. 

Plaintiff  must  make  out  a  clear  case  before 
a  mandatory  injunction  will  issue. 

4.  Appeal  and  Error  ^=»839(1)  ->  Review  — 
Matters  Not  Passed  on  Below. 

Questions  raised  in  the  pleadings,  but  which 
the  trial  court  in  refusing  a  temporary  injunc- 
tion refused  to  consider,  so  that  the  record  is 
not  in  such  condition  as  to  allow  an  Intelligent 
passing  thereon,  and  which  are  not  necessary 
to  a  proper  disposition  of  the  appeal,  will  not 
be  considered. 

Appeal  from  District  Court,  Ward  County; 
Chas.  Gibbs,  Judge. 

Action  by  the  Ward  County  Water  Im- 
provement District  No.  2  against  tjtie  Ward 
County  Irrigation  District  No.  1  and  others. 
Temporary  injunction  refused,  and  plaintiff 
appeals.    Affirmed. 

Jno.  H.  Boogher,  of  St.  Louis,  Mo.,  and 
Gaines  &  Corbett,  of  Bay  City,  for  appellant. 

Lee  Monroe,  of  Topeka,  Kan.,  H.  G.  Rus- 
sell, of  Barstow,  and  J.  B.  Starley,  of  Ban- 
ger, for  appellees. 

Statement  of  the  Case. 

HARPER,  O.  J.  The  plainUff,  hereinafter 
called  "Ward  County  District  No.  2.'*  is  a 
duly  organized  irrigation  district  under  the 
laws  of  Texas. 

Defendant  Ward   County  District  No.  1 
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is  also  a  duly  orgaulzed  district.  And  de- 
fendant Cedarvale  Irrigation  &  Land  Com- 
pany is  a  foreign  corporation  autliorized  to 
do  business  in  Texas.  All  of  them  are  duly 
authorized  to  take  unappropriated  waters 
from  the  Pecos  river  for  irrigating  lands, 
making  up  their  respective  districts  by  prop- 
er applications  granted  by  the  state  pursu- 
ant to  the  statutes  applicable  to  irrigation 
projects. 

Ward  County  No.  1,  first  to  organize  in  1889, 
takes  its  water  by  concrete  diversion  dam 
at  a  point  on  the  river  above  the  other  two. 
The  Cedarvale  receives  its  waters  under  an 
arrangement  with  Ward  County  No.  1,  and 
the  plaintiff  at  a  point  lowest  on  the  river. 

Plaintiff  filed  this  suit  for  an  equitable 
distribution  of  the  waters,  under  the  allega- 
tions that  it  was  entitled  to  a  certain 
amount  of  water,  naming  the  amount,  by 
virtue  of  its  permits  and  appropriations, 
and  the  further  fact  of  continuous  usage  for 
more  than  24  years  next  prior  to  filing  the 
suit.  And  further  that  the  water  asked  for 
is  the  requisite  amount  needed  to  irrigate 
the  lands  riparian  to  the  stream  in  the  dis- 
trict; that  the  waters  asked  for  are  being 
taken  for  and  used  by  persons  cultivating 
lands  not  riparian  to  the  stream;  and  that 
the  riparian  lands  are  by  law  given  the  pref- 
erence right  over  nonriparlan  lands. 

Defendants  answered  by  pleas  in  abate- 
ment: (1)  That  the  questions  involved  have 
been  submitted  to  the  board  of  water  engi- 
neers of  the  state,  and  all  parties  at  interest 
have  answered;  (2)  nonjoinder  of  necessary 
parties,  in  that  it  took  its  irrigation  plant 
burdened  with  contractual  obligations  to 
furnish  water  to  landowners  and  users  of 
water  situated  outside  of  the  district;  that 
it  and  its  predecessors  have  been  diverting 
the  amount  of  water  necessary  for  irrigat- 
ing their  lands,  and  no  more,  for  more  than 
25  years.  Also  pleaded  the  three,  five,  and 
ten  year  statutes  of  limitations. 

Upon  presentation  of  appellant's  petition 
to  the  court,  the  case  was  set  down  for  hear- 
ing as  to  the  temporary  writ,  notice  given, 
and  upon  the  bearing  the  court  entered  its  or- 
der refusing  the  temporary  writ  from  which 
this  appeal. 

Opinion. 

The  trial  court  filed  the  following  finding 
of  facts: 

"(1)  I  find  for  the  last  two  years,  or  more, 
an  unusual  drought  has  prevailed  throughout 
Westei-n  Texas,  and,  as  a  result,  the  flow  of  the 
waters  of  the  Pecos  river  for  irrigation  purpos- 
es has  been  far  below  normal  as  compared  to 
previous  years,  and  far  inadequate  for  the  de- 
mands of  the  parties  to  this  suit,  and  for  their 
patrons. 

*  **(2)  I  find  that,  during  the  last  two  irriga- 
tion seasons,  the  defendants  the  Ward  County 
Irrigation  District  No.  1,  and  the  Cedarvale  Ir- 
rigation Company  have  jointly  (in  obedience 
to  an  order  of  this  court  No.  1  y.  Cedarvale  Ir-  I 


rigation  Company,  pending  in  Ward  county) 
been  using  practically  all  of  the  normal  flow 
of  -  the  Pecos  river  for  irrigation  purposes; 
said  Ward  County  Irrigation  District  No.  1 
using  said  flow  of  said  river  for  25  days,  and 
said  Cedarvale  Irrigation  Company  using  said 
flow  of  said  river  for  5  days  out  of  each  30 
days  in  accordance  with  said  order  of  this 
court  above  referred  to. 

"(3)  That  the  flow  of  the  waters  in  said  riv- 
er during  the  last  two  irrigation  seasons  has 
been  inadequate  for  the  demands  of  said  de- 
fendant companies  and,  in  consequence  thereof, 
practically  no  water  at  all  has  been  flowing 
down  said  river  to  said  Ward  County  Water 
Improvement  District  No.  2,  said  latter  named 
irrigation  system  being  located  down  the  river 
and  below  the  two  systems  first  above  refer- 
red to. 

'*(4)  I  further  find  that  the  plaintiff  has  let 
more  than  two  regular  terms  of  the  district 
court  for  Ward  county  pass  without  institut- 
ing any  suit  against  the  defendant  companies, 
or  systems,  seeking  to  establish  the  rights  of 
the  respective  parties  to  the  use  of  the  wa- 
ters fiowing  in  said  river,  and  that  during  the 
last  two  years  the  plaintiff  has  had  practical- 
ly the  same  grounds  for  complaint  tt^at  it  now 
has,  and  that  no  emergency  exists  now  that 
has  not  existed  for  as  much  as  18  months 
last  past,  at  least. 

"(5)  I  find  that  during  the  winter  season  the 
defendant  companies  let.  practically  all  of  the 
waters  in  the  Pecos  river  flow  past  their  dams 
and  headgates,  and  that  during  said  time  said 
defendant  companies  were  repairing  their  ditch- 
es and  canals,  as  well  as  dams,  and  putting 
their  respective  systems  in  first-class  shape 
for  operation  during  the  crop-growing  season; 
that  during  the  time  said  defendant  companies 
were  so  repairing  their  respective  systems,  and, 
while  said  waters  of  the  Pecos  river  were  flow- 
ing past  their  dams,  the  plaintiff  company  ap- 
propriated the  flow  of  said  Pecos  river  and 
irrigated  several  hundred  acres  of  land  with 
said  flow,  being  about  60  per  cent,  of  the  lands 
in  cultivation  in  plaintiff's  said  system. 

"(6)  I  further  find  that  by  reason  of  the 
fact  that  the  defendant  companies  were  doing 
repair  work  upon  their  said  systems  during  the 
winter  months  a  very  small  portion  of  the 
lands  under  their  said  systems  have  been  ir- 
rigated; in  fact,  only  about  10  per  cent,  of 
their  said  lands  have  been  irrigated  up  to 
date.  However,  I  further  find  that  said  sys- 
tems are  now  in  fine  working  condition,  and 
that  the  farmers  are  now  actively  engaged  in 
irrigating  their  lands  so  supplied  with  water 
by  said  defendant  companies,  and  that  if  said 
defendant  companies  are  not  molested,  or  hin- 
dered, practically  all  of  the  lands  so  being  ir- 
rigated through  said  defendant  companies'  sys- 
tems will  be  irrigated  in  ample  time  to  be 
planted  to  croDS  for  the  year  1919. 

"(7)  I  further  find  that  if  the  relief  prayed 
for  by  the  plaintiff  company  is  granted,  prac- 
tically all  of  the  normal  flow  of  the  Pecos  river 
would  be  decreed  to  the  plaintiff  company,  and 
that  in  consequence  thereof  the  defendant  com- 
panies and  their  patrons  would  be  deprived  of 
the  use  of  practically  all  of  the  normal  flow  of 
the  Pecos  river  during  the  spring  months  of 
1019  crop-growing  season  during  which  time  it 
is  very  important  that  irrigated  lands  be  sup- 
plied with  water  for  irrigation  purposes. 
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"(8)  I  further  find  that,  if  the  temporary  re- 
lief prayed  for  is  granted  the  plaintiff  com- 
pany, that  a  much  greater  injury  will  accrue"  to 
the  defendant  companies  and  their  patrons  than 
would  accrue  to  the  plaintiff  company  and  its 
patrons  if  said  relief  is  denied." 

The  decree  entered  contains  the  following 
recitals: 

"It  appearing  to  the  court  from  the  evidence 

*  •  *  that  there  is  a  sharp  controversy  be- 
tween the  parties  litigant  as  to  their  respec- 
tive rights  to  the  use  of  the  waters  flowing  in 
the  Pecos  river  that  should  be  settled  by  a  full 
and  complete  trial  upon  the  merits  at  a  regular 
term  of  court,  •  •  •  and  it  further  appear- 
ing to  the  court  that  the  claims  of  the  relator 
in  and  to  said  waters  are  questionable,  *  *  * 
and  it  further  appearing  to  the  court  that  a 
greater   injury   will   result   to   the   defendants 

*  •  *  and  their  patrons  if  said  temporary 
injunction  so  prayed  for  be  granted  •  ♦  ♦ 
than  would  accrue  to  said  relator  if  said  re- 
lief is  denied,  •  ♦  ♦  it  is  therefore  decreed 
that  same  be  and  is  denied." 

11-3]  The  granting  of  a  temporary  writ  of 
injunction  is  as  a  rule  a  matter  of  discretion 
"with  the  trial  court,  and  its  decrees  granting 
or  refusing  the  writ  will  not  be  set  aside  un- 
less from  all  the  record  it  appears  to  be 
manifestly  wrong.  And  plaintiff  must  make 
out  a  clear  case  before  a  mandatory  lujuno- 
tion  will  issue.  Knight  v.  Durham,  136  S. 
W.  591;  Simon  v.  Nance,  142  S.  W.  661. 

We  have  carefully  reviewed  the  record,  In- 
cluding a  careful  reading  of  the  evidence  ad- 
duced upon  the  trial,  and  are  of  the  opinion 
that  the  findings  of  fact  are  amply  support- 
ed thereby,  and  especially  do  we  approve 
the  conclusion  that  the  rights  of  the  parties 
are  doubtful,  and  conclude  that  it  properly 
looked  to  the  balance  of  convenience  which 
might  have  arisen  from  granting  the  writ, 
and  find  that  there  was  no  error  in  refusing 
the  relief  prayed  for,  Townsite  CJo.  v.  Land 
Co.,  56  Tex.  Civ.  App.  611,  121  S.  W.  716. 

[4]  Several  questions  are  proposed  by  ap- 
pellees which  they  insist  should  be  passed  on 
upon  this  appeal,  such  as,  does  the  rule  of 
law  that  property  rights  may  be  acquired  by 
prescription  and  limitations  apply  as  be- 
tween these  parties  to  their  water  rights? 
Whilst  these  questions  and  others  are  raised 
in  the  pleadings  of  each  of  the  parties,  the 
trial  court  refused  to  consider  them,  so  the 
record  before  us  is  not  such  as  will  enable 
us  to  intelligently  pass  upon  the  questions. 
True,  we  could  quote  the  well-settled  prin- 
ciples of- law  applicable  to  the  abstract  ques- 
tions; but  it  is  not  likely  that  any  such 
would  be  of  material  benefit  to  the  court  up- 
on final  trial.  They  may  not  arise,  and,  be- 
lieving that  the  questions  proposed  are  not 
necessary  to  a  proper  disposition  of  this 
appeal,  they  are  not  passed  on. 

AlBrmed. 


ALSBURY  et  al.  v.  LINVILLK.     (No.  6245.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   June  11,  ldl9.    On  Motion  for 
Befaearing,  June  28,  1919.) 

1.  Landlord  and  Tenant  <gj=>132(2)— Aban- 
donment OF  PsEMiSES  —  Sufficiency  of 
Evidence. 

In  tenant's  action  against  landlords  for  en- 
tering rented  premises  and  converting  tenant's 
personal  property,  Tield,  under  the  evidence, 
that  landlords  were  warranted  in  believing 
that  the  premises  had  been  abandoned. 

2.  Evidence  ^=>590— Weight  of  Evidengb— 
Testimony  of  Interested  Pauties— Incon- 
sistencies. 

Court  was  warranted  in  discarding  testi- 
mony of  interested  parties,  where  it  contained 
inconsistencies,  and  where  there  were  other 
facts  in  evidence  justifying  disbelief  thereof. 

3.  Landlord  and  Tenant  ^=9132(2)— Aban- 
donment OF  Premises  —  Sufficiency  of 
Evidence. 

In  tenants'  action  against  landlord  for  en- 
tering rented  premises  and  converting  tenants' 
personal  property,  evidence  held  to  warrant 
finding  that  premises  had  been  abandoned  and 
that  tenants'  claim  that  they  had  not  abandon- 
ed premises  was  an  afterthought  to  bolster  up 
a  suit  for  damages. 

4.  Landlord  and  Tenant  ^=»110(1)— Aban- 
donment OF  Premises  —  Possession  by 
Landlords. 

Landlords  were  authorized  to  take  posses- 
sion of  premises  upon  abandonment  thereof  by 
tenants. 

5.  Landlord  and  Tenant  <©=»161(2)— Aban- 
donment OF  Premises— Tenants'  Personal 
Property— Duty  of  Landlord. 

Landlords,  in  taking  possession  of  aban- 
doned premises,  are  required  to  safely  care  for 
property  left  in  premises  by  tenants. 

6.  Landlord  and  Tenant  «=>16l (2)— Aban- 
donment of  Premises  —  Conversion  of 
Tenants'  Property. 

Where  landlords,  upon  abandonment  of 
premises,  retook  possession  and  removed  per- 
sonal belongings  of  tenants  found  therein  to 
their  own  home  witflout  intent  to  appropriate 
the  same,  and  so  held  the  property  subject  to 
tenants'  order,  they  were  not  guilty  of  con- 
version of  such  belongings. 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  J.  T.  Sluder,  Judge. 

Consolidated  actions  by  Will  Alsbury  and 
others  and  by  S.  S.  Markham  and  wife 
against  F.  E.  LinvlUe.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.    Affirmed. 

Chambers  &  Watson,  of  San  Antonio,  for 
appellants.  , 

Mauermann  &  Hair,  of  San  Antonio  (Will 
Glover,  of  San  Antonio,  of  counsel),  for  ap- 
pellee. 
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MOL*!RSUND,  J.  S.  S.  Markham  and  wife, 
Leua,  sued  F.  E.  linville,  alleging  that  the 
latter  had  unlawfully  entered  a  residence 
rented  by  them  from  him,  and  removed  there- 
from personal  property  of  the  value  of 
^19.30  and  converted  the  same  to  his  own 
use.  They  also  sought  to  recover  exemplary 
damages  in  the  sum  of  $10,000. 

William  Alsbury  also  sued  Linville,  al- 
leging that  the  latter  had  unlawfully  entered 
his  room  in  such  residence  which  he  had 
rented  from  S.  S.  Markham  and  wife,  and 
converted  to  his  own  use  certain  wearing 
apparel. 

The  causes  were  consolidated  by  agree- 
ment, and,  Mrs.  Markham  having  in  the 
meantime  become  the  wife  of  Alsbury,  the 
three  filed  an  amended  petition,  making  sub- 
stantially the  same  allegations  as  in  the  sep- 
arate petitions. 

The  answer  on  which  defendant  went  to 
trial  consisted  of  a  general  demurrer,  a  gen- 
eral denial,  and  plea  of  tender  and  abandon- 
ment. ^ 

Judgment  was  rendered  for  defendant. 

The  trial  court's  findings  of  fact  and  con- 
clusions of  law  are  as  follows: 

"Findings  of  Fact 

"In  this  case  I  find:  That  in  August,  1917, 
plaintiff  S.  S.  Markham  rented  from  defendant 
the  property  in  controversy  at  the  rental  of  $25 
per  month,  payable  monthly  in  advance.  That 
plaintiff  William  Alsbury,  accompanied  by  Mrs. 
S.  S.  Biarkham,  went  to  the  residence  of  de- 
fendant and  rented  such  property  furnished 
with  furnishings  of  defendant,  from  Mrs.  Lin- 
ville,  wife  of  defendant  F.  E.  Unville,  and  that 
in  making  the  rental  contract  Alsbnry  repre- 
sented himself  to  be  W.  J.  Markham  and  repre- 
sented that  Mrs.  S.  S.  Markham,  who  was  with 
him  at  that  time,  was  his  (Alsbury's)  wife. 
That  S.  S.  Markham  and  his  wife  occupied  the 
premises  until  the  latter  part  of  March,  1918, 
during  which  time  plaintiff  Alsbury  paid  most 
of  the  monthly  rental  in  the  name  of  and  tak- 
ing receipts  from  defendant  in  the  name  of  W. 
J.  Markham.  That  during  the  life  of  said  rent- 
al contract  said  Alsbnty  occupied  the  premises 
as  a  'roomer,'  paying  $20  per  month  for  a 
room  with  Markham  and  his  wife.  That  in 
the  latter  part  of  March,  1918,  plaintiff  S.  S. 
Markham  abandoned  the  premises,  joined  the 
United  States  army,  and  at  the  trial  of  this 
case  was  reported  to  be  in  France.  "That  de- 
fendant F.  E.  Linville  nor  his  wife  never  knew 
S.  S.  Markham  personally.  That  about  the 
time  S.  S.  Markham  abandoned  the  premises 
he  left  a  waiver  of  citation  and  service  in  the 
premises  for  his  wife  to  procure  from  him  a 
divorce,  which  was  instituted  in  the  Thirty- 
Seventh  district  court  on  or  about  that  date. 
That  on  or  about  the  8th  day  of  April,  1918, 
Mrs.  8.  S.  Markham  abandoned  the  premises 
and  went  to  Dallas,  returning,  however,  from 
Dallas  in  about  five  days.  That  after  S.  S. 
Markham  and  his  wife,  Mrs.  S.  S.  Markham, 
bad  abandoned  the  premises,  the  defendant  re- 
sumed possession  thereof  for  the  purpose  of 
renting  it  to  other  parties,  locked  up  and  nail- 
ed up  the  doors  to  prevent  the  plaintiffs  from 
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reoccupying  the  prismises  and  to  protect  the 
property  during  its  vacancy.  That  defendants 
found  in  the  house  of  said  rented  premises,  at 
the  time  they  resumed  possession  thereof,  some 
soiled  and  apparently  abandoned  personal  cloth- 
ing, which  they  took  charge  of  and  moved  to 
their  own  residence,  and  wliich  they  assumed 
belonged  to  the  plaintiffs  herein,  and  they  have 
cared  for  and  kept  that  property  in  their  pos- 
session since  said  date,  and  that  it  has  been 
at  aU  6me8  subject  to  the  orders  of  the  plain- 
tiffs, which  the  plaintiffs  could  have  obtained 
from  the  defendant  at  any  time  by  calling  for 
same.  That  about  2  o'clock  a.  m.  on  or  about 
April  9,  1918,  the  plaintiff  William  Alsbury, 
alias  W.  J.  Markham,  alias  S.  S.  Markham, 
went  to  the  residence  of  defendant  and  de- 
mand^ that  all  of  the  clothing  taken  from  the 
rented  premises  be  returned  to  those  premises, 
which  the  defendant  refused  to  do,  but  offered 
to  deliver  it  anywhere  in  town  that  he  or  the 
other  owners  of  the  property  might  designate; 
but  he  would  not  return  it  to  the  said  abandon- 
ed premises.  That  neither  William  Alsbury, 
S.  S.  Markham,  W.  J.  Markham,  Mrs.  S.  S. 
Markham,  nor  Mrs.  W.  J.  Markham  nor  Mrs. 
William  Alsbury,  nor  either  of  them,  had  ever 
demanded  possession  of  the  premises,  nor  have 
ever  demanded  the  clothing  except  as  herein- 
above stated.  That  all  of  said  clothing  was 
properly  kept  and  tendered  in  open  court  upon 
the  trial  hereof  to  the  plaintiffs.  That  in  the 
early  part  of  May,  1918,  after  plaintiff  S.  S. 
Markham  was  in  the  service  of  the  United  . 
States  army,  plaintiff  Mrs.  S.  S.  Markham,  alias 
Mrs.  W.  J,  Markham,  alias  Mrs.  Wittiam  Als- 
bury, procured  a  divorce  from  S.  S.  Markham, 
and  two  days  thereafter  married  plaintiff  Wil- 
liam Alsbury  and  thoy  are  still  livins?  tosroth- 
er  as  husband  and  wife.  That  while  plaintiff 
William  Alsbury,  alias  W.  J.  Markham,  alias 
S.  S.  Markham,  was  a  'roomer'  in  the  prem- 
ises in  controversy,  during  the  tenancy  there- 
of there  were  other  'rumors'  about  the  prem- 
ises not  satisfactory  to  this  defendant  That 
defendant  never  converted  said  property  nor 
any  part  thereof.  That  plaintiffs  nor  either 
of  them  suffered  any  damages  whatsoever. 

"Oonclusions  of.  Law. 
"I  find  as  a  matter  of  law  that  on  abandon- 
ment of  the  premises  the  defendants  had  a 
right  to  resume  possession  and  control  of  their 
premises;  that  the  plaintiffs  nor  either  of  them 
were  entitled  to  a  repossession  of  the  premis- 
es, and  there  being  no  conversion  of  the  per- 
sonal property,  and  the  same  being  subject  to 
plaintiffs'  orders  at  all  times,  they  have  suffer- 
ed no  damages  by  reason  thereof,  either  actual 
or  exemplary,  and  judgment  is  therefore  ren- 
dered for  defendants." 

There  is  a  decided  confiict  in  the  evidence 
on  most  of  the  issues,  but  the  findings  of  fact 
are  not  directly  challenged,  except  that  in 
the  sixth  assignment  it  is  contended  that  the 
court  erred  "in  his  concliisions  of  fact  and 
law  in  holding  said  premises  had  been  aban- 
doned by  plaintiffs,"  as  there  was  no  evidence 
to  support  such  a  conclusion.  The  case  is  a 
peculiar  one.  The  court  finds  that  S.  S. 
Markham  rented  the  premises.  The  facts 
stated  in  the  following  sentences  of  the  find- 
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ings  of  fact  show  that  the  pren^ises  were 
rented  to  Alsbury,  who  assumed  the  name  of 
W.  J.  Markham  and  claimed  that  the  wife  of 
S.  S.  Markham  was  liis  wife.  This  would 
not  show  that  S.  S.  Markham  and  his  wife 
ever  had  any  contract  with  the  Linvilles,  but 
that  they  held  the  premises  as  sublessees  or 
assignees  under  Alsbury.  The  suit  is  predi- 
cated upon  the  theory  that  they  rented  from 
the  Linvilles,  and  therefore  the  Linvilles  ow- 
ed them  certain  duties,  and  that  Alsbury 
routed  from  the  Markhams. 

The  house  was  rented  by  the  month,  and 
the  month  for  which  rent  had  been  paid  ex- 
pired April  5,  1918.  S.  S.  Markham  had 
Joined  the  army  during  the  latter  part  of 
March.    Alsbury  and  Mrs.  Markham  testified 

{hey  did  not  intend  to  abandon  the  house, 
before  she  left  it,  according  to  the  testimony 
of  Linville,  Mrs.  LinviUe  had  informed  Mrs. 
Markham,  believing  her  to  be  the  wife  of 
the  man  who  rented  the  house,  that  she 
wanted  the  house;  In  other  words,  that  she 
did  not  intend  to  r^t  it  to  them  any  longer. 
Alsbury  testified  he  heard  this  conversation, 
and  presumably  Linville  did,  or  else  objec- 
tion would  have  been  made  to  his  testimony. 
The  conflict  is  sharp;  but,  as  the  court  found 
against  plaintiffs,  the  testimony  which  di- 
rectly supports  or  tends  to  support  his  find- 
ings must  be  accepted  as  true.  It  may  there- 
fore be  inferred  that  both  Alsbury  and  Mrs. 
Markham  knew  that  the  Linvilles  wanted 
possession  and  not  rent.  All  trunks  and  suit 
cases  had  4>een  removed  from  the  house  when 
the  Linvilles  entered  the  same.  Alsbury  said 
he  had  some  suit  cases  in  the  house  which 
had  his  Initials  on  them,  *'J,  A.  W.  or  W.  M. 
A.'';  but  he  forgot  to  sue  for  their  value. 
In  view  of  the  fact  that  suit  cases  would 
not  be  apt  to  be  overlooked  in  making  a  list 
of  the  articles,  the  court  doubtless  did  not  be- 
lieve they  had  been  left  in  the  house.  Mrs. 
Markham  said  Alsbury  had  a  trunk  and  did 
not  take  it  away  at  the  time  she  took  her 
trunk  away.  Alsbury  denied  that  he  owned 
a  trunk.  The  court  was  authorized  to  find 
that  he  did  have  a  trunk,  and  that  he  must 
have  taken  it  away,  as  it  was  not  there  when 
the  Linvilles  entered  the  house.  Linville  said 
something  concerning  a  disagreement  be- 
tween Alsbury  and  Mrs.  Markham.  When 
the  conversation  over  the  telephone  occurred, 
Mrs.  Markham  was  at  a  place  on  East  Com- 
merce street,  and  was  sick.  In  that  conversa- 
tion Mrs.  Linville  asked  her  why  the  tele- 
phone in  the  rented  premises  had  been  dis- 
connected, to  which  Mrs.  Markham  made 
no  reply.  Mrs.  Linville  asked  her  why  she 
had  left  the  house,  and  she  said  the  neigh- 
bors bothered  her  and  she  wanted  to  be  near 
a  doctor.  The  court  was  also  authorized  to 
find  that  Mrs.  Linville  gave  her  to  under- 
stand that  rumors  had  come  to  her  knowl- 
edge which  made  it  undesirable  for  the  ten- 
ancy to  continue.     Mrs.  Linville  called   up 


again  at  the  East  Commerce  street  place,  and 
was  informed  by  a  w^oman  that  Mrs.  Mark- 
ham had  gone  to  Dallas,  and  that  Mrs.  Lin- 
ville would  not  lose  anything  by  those  peo- 
ple; that  she  did  not  know  where  Bill  was 
(meaning  Alsbury) ;  that  he  "has  been  acting 
up  lately,  but  I  will  find  him."  The  Linvilles 
tried  to  find  Alsbury,  under  the  name  of 
Markham,  but  did  not  succeed.  Alsbury  tes- 
tified that  the  telephone  conversation  occur- 
red on  April  6th.  Mrs.  Markham  said  she 
went  to  Dallas  on  the  6th  or  7th.  The  Lin- 
villes drove  by  the  place  on  the  5th  and  there 
was  no  one  at  home ;  then  they  used  the  tel- 
ephone and  finally  located  Mrs.  Markham  on 
East  Commerce  street,  and  had  the  telephone 
conversation  with  her.  Linville  testified  they 
did  not  move  the  things  out  of  the  house  the 
day  they  first  entered  It  and  concluded  it  had 
been  abandoned;  that  they  came  back  the 
next  day,  or  the  day  following,  and  packed 
up  the  things.  He  testified  this  was  on  the 
9th,  but  perhaps  It  was  on  the  8th.  Als- 
bury testified  that  on  the  night  of  April  Sth, 
after  he  had  had  a  little  trouble  at  the  club 
and  got  his  shirt  bloody,  he  went  to  the 
house,  and  found  it  nailed  up,  but  pushed  in 
and  discovered  that  the  things  left  there  had 
been  removed.  Thereupon  he  made  the  visit 
to  Linville's  residence  described  in  the  find- 
ings of  fact 

If  Alsbury  and  Mrs.  Markham  have  told 
the  truth  concerning  what  they  left  in  the 
house,  and  Linville  and  his  wife  and  Mrs. 
Mozier  have  testified  truthfully  concemlDg 
what  they  found,  the  house  was  entered  by 
other  parties  and  many  things  stolen,  for 
there  is  a  wide  discrepancy  in  the  testimony 
on  this  point. 

[1-3]  There  can  be  no  doubt  that  the  Lin- 
villes were  fully  warranted  in  believing  that 
the  premises  had  been  abandoned.  They  re- 
ceived word  from  Mrs.  Mozier,  who  resided 
near  the  place,  that  the  tenants  had  gone, 
and  then  investigated.  Linville  had  a  key 
to  the  house.  Mrs.  Markham  knew  this,  as  it 
had  been  used  before,  when  Linville  had  cer- 
tain repairs  made.  It  is  true  that  Mrs.  Mark- 
ham and  Alsbury  testified  that  they  did  not 
intend  to  abandon  the  premises,  but,  as  they 
were  interested  parties,  the  court  was  au- 
thorized to  discard  their  testimony  on  this 
point.  Jones  v.  Jones,  146  S.  W.  265.  Be- 
sides, there  were  inconsistencies  In  their  tes- 
timony, and  other  facts  in  evidence  which 
Justified  a  disbelief  of  their  testimony.  The 
only  circumstance  tending  to  show  that  there 
had  been  no  abandonment  was  that  cer- 
tain things  had  been  left  in  the  house.  The 
court's  finding  concerning  what  had  been 
left  there  is  not  challenged.  In  view  of  all 
the  testimony,  we  conclude  that  the  court 
was  warranted  in  finding  that  the  premises 
had  been  abandoned  and  that  the  parties  did 
not  expect  to  reside  longer  therein,  or  hold 
the  same  as  tenants,  even  though  they  may 
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not  have  intended  to  abandon  all  of  the 
things  they  left  there;  and  that  the  claim 
that  they  had  not  abandoned  the  same  was 
an  afterthought  to  bolster  up  a  suit  for  dam- 


[4-6]  There  having  been  such  an  abandon- 
ment, the  Linvilles  were  authorized  to  take 
possession,  and  it  became  their  duty  to  safe- 
ly care  for  such  property  as  they  found 
there.  If  the  taking  possession  of  the  prem- 
ises was  not  wrongful,  it  seems  clear  that 
-what  was  donje  with  respect  to  the  things 
found  on  the  premises,  as  found  by  the  court, 
did  not  constitute  conversion.  Tiffany  on 
Landlord  &  Tenant,  i  255,  pp.  1672,  1673. 
The  Linvilles  were  unable  to  locate  the  own- 
ers; by  taking  possession  of  the  premises 
they  made  themselves  responsible  for  the 
property  left  there;  they  did  not  intend  to 
appropriate  same,  and  only  held  It  for  the 
owners,  being  willing  to  deliver  possession  at 
the  place  where  they  safely  kept  such  prop- 
erty ory  any  place  demanded  by  the  owners. 
'jL'hey  told  Mrs.  Mozier  that  if  any  of  the 
parties  came  back  to  tell  them  the  things 
were  at  Linvilles*  for  them. 

Of  course,  there  was  no  proof  of  actual 
damages  such  as  are  recoverable  for  evic- 
tion, but  the  question  whether  there  was  an 
eviction  is  important,  as  we  view  It,  on  the 
issue  whether  there  was  a  conversion  of  the 
property  removed  from  the  premises. 

There  was  no  direct  finding  on  the  issue 
whether  the  Linvilles  declined  to  rent  for 
another  month  and  demanded  possession.  We 
have  found  such  to  be  the  fact  because  it  is 
an  important  circumstance  tending  to  sup- 
port the  finding  that  the  removal  of  the 
trunks  was  intended  as  an  abandonment 
There  is  authority  to  the  effect  that  posses- 
sion, obtained  as  was  that  in  this  case,  after 
expiration  of  the  term,  Is  not  wrongful.  Ran- 
dall V.  Rosenthal,  81  S.  W.  822;  Wilson  v. 
Moore.  57  Tex.  Civ.  App.  418,  122  S.  W.  577; 
Cooley  on  Torts  (3d  Ed.)  p.  668;  Tiffany  on 
Landlord  &  Tenant,  |f  206,  208. 

We  base  our  Judgment  of  affirmance,  how- 
ever, on  the  findings  directly  made  by  the 
court,  being  of  the  opinion  that  the  finding 
of  abandonment  is  supported  by  the  evidence, 
and  that  therefore  the  conclusions  of  law 
are  correct.  » 

All  assignments  of  error  are  overruled, 
and  the  judgment  is  affirmed. 

On  Motion  for  Rehearing. 

It  is  true  that  the  Linvilles  testified  that 
Mrs.  Markham  said  she  did  not  knoW  where 
Markbam  was,  but  he  was  still  wanting  to 
iceep  the  house;  but  Llnville  testified  that 
in  the  same  conversation  she  was  told  by 
Mrs.  Linvllle  that  the  Linvilles  wanted  the 
house  and  not  rent.  The  court  was  author- 
ized to  find  that  there  was  a  demand  for  pos- 
session and  no  refusal  to  vacate.  Some 
stress  is  laid  on  the  proposition  that  Lln- 
ville nailed  up  the  house,  and  his  reasons  for 


doing  so.  In  this  connection,  and  as  furnish- 
ing a  reason  for  nailing  up  the  house  upon 
this  occasion  when  he  had  not  done  so  there- 
tofore when  it  was  vacant,  it  must  be  borne 
in  mind  that  there  had  been  rumors  concern- 
ing the  occupants  of  the  premises,  and  that 
he  testified  that  his  purpose  was  to  prevent  . 
the  house  from  being  used  "as  a  rendezvous 
for  various  people  coming  out  there."  In 
spite  of  the  fact  that  it  was  nailed  shut,  Als- 
bury  got  in,  but  did  not  continue  to  hold  pos- 
session. Of  course,  his  closing  up  the  house 
kept  out  the  plaintiffs  as  well  as  others; 
but  he  stated  that  his  purpose  was  to  keep 
people  out,  and  not  specially  to  keep  these 
people  out  as  he  did  not  know  where  they 
were.  It  Is  true  he  did  not  want  them  to 
enter  the  house  or  permit  others  to  enter  it, 
but  such  desire  on  his  part  was  not  incon- 
sistent with  the  belief  that  they  had  acqui- 
esced in  the  demand  for  possession,  and  did 
not  expect  or  intend  to  continue  to  pay  rent. 
Appellants  vigorously  challenge  our  state- 
ment that  Markham  had  Joined  the  army 
during  the  latter  part  of  March.  This  state- 
ment was  taken  from  the  findings  of  fact  of 
the  trial  court,  and  the  correctness  of  the 
particular  finding  was  not  challenged  by  any 
assignment  of  error.  The  court  doubtless 
based  that  finding  on  the  fact  that  Mrs.  Mark- 
ham filed  suit  for  divorce  on  March  19, 
1918,  and  Markham  on  that  very  day  signed 
a  waiver  of  service  \<rhich  was  found  in  the 
house  when  the  Linvilles  entered  It.  Mrs. 
Markham  explained  this  by  stating  that  she 
had  spoken  to  attorneys  about  filing  the  suit, 
but  did  not  know  it  was  filed,  and  that  aft- 
erwards she  and  her  husband  made  up  and 
lived  together  until  about  three  or  four  days 
after  she  returned  from  Dallas;  that  she 
did  not  tell  her  attorneys  about  living  with 
her  husband  again,  and  the  divorce  was 
granted  In  the  suit  they  had  filed  on  March 
19th.  She  also  testified,  when  recalled  by 
plaintiffs,  that  she  was  certain  that  Mark- 
ham left  things  there  "when  he  moved." 
This  is  an  admission  that  he  moved,  and  cer- 
tainly if  he  left  things  there  he  moved  before 
the  8th  or  9th  of  April  when  the  Linvilles 
entered  the  premises  and  took  everything 
out.  His  removal  before  she  went  to  Dallas 
is  important  as  a  circumstance  to  be  con- 
sidered with  other  circumstances  tending  to 
show  that  the  conditions  were  such  at  the 
time  she  went  to  Dallas  as  rendered  it  high- 
ly probable  that  the  intention  of  the  parties 
was  to  abandon  the  premises  and  not  to  con- 
tinue to  hold  the  same  as  tenants.  In  this 
connection,  it  is  also  worthy  of  notice  that 
she  told  Mrs.  Llnville  she  did  not  know  where 
Markham  was,  and  that  the  woman  at  the 
East  Commerce  street  place  never  mentioned 
him,  but  had  much  to  say  concerning  Als- 
bury.  If  the  three  of  them  lived  together  at 
the  Llnville  place  up  to  the  time  Mrs.  Mark- 
ham went  to  Dallas,  It  is  strange  that  she 
told  Mrs.  Llnville  she  did  not  know  where  ^ 
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her  husband  was,  and  that  she  should  testi- 
fy that  he  had  moved,  leavhig  certain  things. 
The  testimony  indicates  that  she  was  not 
living  at  the  place  at  the  time  the  telephone 
conversation  occurred.  Surely,  if  she  was 
merely  making  a  call  on  friends,  there  would 
be  no  occasion  to  tell  Mrs.  Linville,  In  an- 
swer to  the  question  why  she  left  the  house, 
that  the  neighbors  bothered  her  and  she 
wanted  to  be  near  a  doctor.  Neither  she  nor 
Alsbury  explained  why  she  was  at  the  East 
Commerce  street  place.  The  testimony  as  a 
whole  indicates  that  things  were  not  goings 
smoothy;  that  there  had  been  some  fric- 
tion between  Mrs.  Markham  and  Alsbury; 
that  relations  with  the  neighbors  had  also 
become  unpleasant;  that  rumors  had  been 
circulated  concerning  plaintiffs.  The  demand 
for  possession  was  added  to  these  things. 
PlaintiiTs  did  not  go  to  the  Llnvilles  and  try 
to  persuade  them  that  the  rumors  were  un- 
founded and  get  them  to  withdraw  their  de- 
mand for  possession.  Instead,  they  made 
such  substantial  progress  towards  moving 
all  their  goods  as  to  raise  the  strongest  kind 
of  an  inference  that  they  had  decided  It  was 
advisable  to  remove  from  the  premises. 

In  weighing  the  testimony  It  must  be  borne 
in  mind  that  the  trial  court's  findings  are  not 
to  be  measured  by  taking  as  true  the  tes- 
timony of  plalntlfl^s  and  excerpts  from  de- 
fendant's testimony  which,  when  not  con- 
sidered in  connection  Tvith  their  other  testi- 
•  mony,  tend  to  support  plaintiffs'  theory. 
There  are  facts  In  evidence  which  discredit 
plaintifl^s  as  well  as  inconsistencies  and  im- 
probable statements  in  their  testimony.  The 
court  had  a  right  to  discard  their  testimony. 
We  must  take  the  testimony  which  supports 
his  conclusions,  and  when  this  Is  done  we 
believe  ^they  cannot  be  held  to  be  unsupport- 
ed by  evidence. 
The  motion  for  rehearing  is  overruled. 


ROUNDS  V.  COLEMAN.     (No.  1480.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
June  11. 1919.) 

1,  Trial   «=»209  —  Instructions  —  Cibcttm- 
STANTIAL  Evidence. 

Where  a  litigant  relies  on  circumstantial 
evidence,  it  is  not  only  proper,  but  it  is  his 
right,  to  have  the  court  charge  the  jury  that 
they  may  consider  that  character  of  testimony 
in  determining  the  issue. 

2,  Wills  C=»158—VALiDrrY— Undue   Influ- 
ence. 

Undue  influence,  to  vitiate  will,  need  not 
consist  of  overt  acts  of  undue  influence  exercis- 
ed at  time  of  execution;  influence  exercised 
previously  to  and  operating  at  time  of  execu- 
tion being  suflicient. 


3.  Trial  ^s»261— Requested  Inotbuctions— 
Technical  Oibjections—Profer  Charges. 

Special  charges,  though  technically  objec- 
tionable, may  be  sufficient  to  call  court's  at- 
tention to  the  subject-matter,  and  require  its 
presentation  by  proper  charges. 

4.  Wills  <©=»165(1)— Will  Oontestiv-Undue 
Influence— Evidence. 

In  will  contest  on  ground  of  undue  influ- 
ence, fraud,  and  duress,  evidence  as  to  declara- 
tions of  testatrix  is  admissible. 

Error  from  District  (k)urt,  CoUiBgawortfa 
County;  J.  A.  Nabers,  Judge. 

Will  contest  by  Adella  T.  Rounds  against 
Sarah  L.  Coleman,  proponent  of  the  will  of 
Equilla  Wood,  deceased.  Judgment  for  con- 
testee,  and  contestant  brings  error.  Reversed 
and  remanded. 

See,  also,  179  S.  W.  530;  185  S.  W.  640; 
189  S.  W.  1086. 

J.  M.  Worten,  of  Pawhuska,  Okl.,  and 
Turner  &  Dooley,  of  Ainarillo,  for  plaintiff 
In  error. 

R.  )H.  Cocke,  Jr.,  of  Dallas,  for  defendant 
In  error. 

HALL,  J.  Mrs.  Equilla  Wood  executed  her 
will  on  the  22d  day  of  January,  1912,  giv- 
ing all  of  her  property  exc^t  $100  to  de- 
fendant in  error.  The  $100  was  given  to 
plaintiff  in  error.  The  probate  of  the  will 
was  contested  by  plaintiff  in  error  in  the 
county  court,  and  again  In  the  district  court, 
on  the  ground  of  mental  Incapacity  of  the 
testa  tiix,  undue  Influence,  fraud,  and  duress 
on  the  part  of  the  defendant  in  error,  Sarah 
L.  Coleman,  and  her  husband.  Upon  the 
trial,  which  resulted  in  the  Judgment  from 
which  this  appeal  is  prosecuted,  the  case 
was  submitted  to  a  Jury  upon  special  issues, 
and  in  response  thereto  the  Jury  returned 
findings  upholding  the  will. 

It  was  shown  that  testatrix  was  82  years 
of  age  when  the  will  was  executed,  and  tbat 
she  died  the  following  year;  that  the  con- 
testant, Adella  T.  Rounds,  plaintiff  in  error 
here,  was  the  only  daughter  of  testatrix; 
that  in  a  financial  sense  she  was  in  moderate 
circumstances,  and  67  years  of  age;  that 
the  contestee,  Sarah  L.  Coleman,  is  the 
daughter  o£  contestant  and  the  granddaugh- 
ter of  testatrix;  that  she  was  possessed  of 
considerable  wealth  and  less  than  40  years 
of  age;  that  the  testatrix  had  lived  with 
Sarah  L.  Coleman  and  her  husband  exclu- 
sively for  many  years  prior  to  the  execution 
of  the  "will  and  was  living  with  them  at  the 
time  of  her  death;  that  the  will  was  written 
while  she  was  in  the  Coleman  home,  aud 
the  evidence  tends  to  show  that  both  the 
contestee  and  her  husband  were  present 
when  the  will  was  signed.  The  existence 
of  the  will  was  kept  secret  from  contestant 
until  after  the  death  of  Mrs.  Wood.    It  was 
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witnessed  by  kinsmen  of  the  Colemans. 
There  Is  some  testimony  showing  that  for 
a  period  preceding  her  death  testatrix  was 
mentally  weak  and  childish  and  that  she 
was  frequently  seriously  111;  that  she  had 
great  confidence  in  contestee's  husband,  who 
had  managed  her  business  matters  for  her 
and  who  It  seems  had  proselyted  her. 

It  was  shown  that  contestee  had  Intercept- 
ed letters  which  contestant  had  written  to 
testatrix  and  withheld  them;  that  In  the 
year  1910  or  1911  testatrix  had  made  a 
former  will,  leaving  her  property  to  the  con- 
testant. There  is  some  testimony  showing 
that  she  intended  to  make  a  different  dis- 
position of  her  property  than  was  finally 
made  by  i  the  will,  and  had  expressed  the 
desire  that  the  contestant  have  her  land. 

[1]  By  the  first  assignment  of  error  It  is 
InslstedUhat  the  court  erred  In  refusing  to 
Instruct  the  Jury,  as  requested  by  plaintiff 
in  error's  special  charge  No.  1,  that  circum- 
stantial evidence  Is  competent  to  establish 
the  charge  of  undue  Influence.  From  the 
above  summary  of  the  evidence  it  will  be 
seen  that  the  testimony  bearing  upon  this 
issue  was  practically  all  of  a  circumstan- 
tial nature.  The  rule  is  that  where  a  lit- 
igant relies  on  circumstantial  evidence  it  is 
not  only  proper,  but  it  is  his  right,  to  have 
the  court  charge  the  jury  that  they  may 
consider  that  character  of  testimony  in  de- 
termining the  issue.  Jones  v.  Hess,  48  S.  W. 
46;  Culbertson  v.  Hill,  87  Mo.  553;  State  v. 
Hammond's  Ex'rs,  6  Gill  &  J.  (Md.)  157. 

[2,  3]  The  second  assignment  of  error  is 
based  on  the  refusal  of  the  court  to  give  ap- 
pellant's special  charge  instructing  the  Jury 
that  it  was  not  necessary  to  show  that  the 
overt  acts  of  undue  influence,  if  any,  were 
exercised  at  the  time  of  the  execution  of  the 
will,  but  that  It  was  sufladent  that  such  in- 
fluence, if  any,  had  been  exercised  previous- 
ly and  operated  at  the  time  the  will  was  ex- 
ecuted. By  the  great  weight  of  authority 
this  seems  to  be  the  rule,  and  under  the 
evidence,  as  shown  in  the  previous  statement, 
appellant  was  entitled  to  have  this  phase 
of  the  case  submitted  by  the  court.  Camp- 
bell V.  Barrera,  32  S.  W.  724;  Mowry  v. 
Norman  (Mo.  Sup.)  103  S,  W.  15;  Davis  v. 
Calvert,  5  Gill  &  J.  (Md.)  269,  25  Am.  Dec. 
282;  Steadman  v.  Steadman  (Pa.)  14  Atl. 
406;  Shepardson  v.  Potter,  53  Mich.  106,  18 
N.  W.  576;  Tobln  v.  Jenkins,  29  Ark.  151. 
While  the  special  charges  as  presented  may 
be  subject  to  technical  objections,  they  were 
sufficient  to  call  the  attention  of  the  court  to 
the  matters  and  to  require  their  presentation 
by  proper  charges.  Railway  Co.  v.  Galloway, 
154  S.  W.  653;  Davis,  Pruner  &  Howell  v. 
Woods,  143  S.  W.  950  (writ  of  error  denied); 
Railway  CJo.  v.  Cusenberry,  86  Tex.  525,  26  S. 
W.  43. 

[4]  By  the  third  assignment  complaint  is 


made  of  the  supplemental  charge,  given  by 
the  court,  limftlng  evidence  of  the  declara- 
tions of  the  testatrix  made  in  various  con- 
versations. These  declarations,  we  think, 
were  admissible,  and  In  limiting  the  effect 
of  the  testimony  the  charge  complained  of 
is  as  favorable  to  appellant  as  she  had  a 
right  to  demand. 

For  the  errors  pointed  out,  the  judgment 
is  reversed  and  the  cause  remanded. 


ANDBRS  ▼.  CALIFORNIA  STATB  LIFB 
INS.  CO.     (No.  1682.) 


(Court  of  Civil  Appeals  of  Texas. 
May  28, 1919.) 


AmariUo. 


1.  Evidence  «=5j409,  419(20)  —  Pabol  —  Re- 
lease—Considebation. 

Where  release  was  the  consummation  of 
an  executed  contract  containmg  no  agreement 
on  the  part  of  the  insurance  company,  and  the 
statement  of  the  consideration  was  in  the  na- 
ture of  a  receipt  or  recital  of  its  payment,  the 
release  was  not  contractual  as  to  the  company, 
and  it  was  permissible  to  add  to  or  vary  its 
statement  of  the  consideration. 

2.  Appeal  and  Ebrob  ^^=9843(1)— Questions 
Unnecessabt  to  Disposition  of  Case— Re- 
view. 

Pince  ruling  with  reference  to  release  will 
result  in  an  affirmance,  regardless  of  conclu- 
sions on  certain  other  questions,  it  is  unneces- 
sary to  consider  such  other  questions. 

3.  Tbial  ^=»  191(3)  —  Instruction  Assuming 
Facts— REFtJSAL. 

In  suit  involving  validity  of  release  given 
by  a  beneficiary  and  ber  husband  in  discharge 
of  insurance  company,  it  would  have  been  er- 
ror to  have  submitted  issue  "did  the  plaintiff 
believe  and  rely  upon  the  statement  made  by 
defendant's  attorney  Lumpkin  to  the  effect 
that  the  settlement  she  was  making  was  a 
good  one,'*  etc.,  since  it  assumed  that  that 
statements  therein  referred  to  were  made  when 
the  evidence  was  not  conclusive  as  to  such  mat- 
ter. 

4.  Appeal  and  Bbrob  ^=»719(7)  —  Maitebs 
NOT  Complained  of— Review. 

There  being  no  assignment  complaining  of 
refusal  to  submit  a  correct  instruction  of  the 
issue  of  fraud  it  is  unnecessary  for  the  court 
on  appeal  to  decide  whether  the  evidence  is 
sufficient  to  raise  such  issue. 

Appeal  from  District  Court,  Wilbarger 
Connty ;   J.  A.  Nabers,  Judge. 

Suit  by  Cleo  Gladys  Cherry  Anders  against 
the  California  State  Life  Insurance  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.  Judgment  set  aside  in  part, 
but  otherwise  affirmed. 


^=39For  other  cases  see  same  topic  and  KEY-NUMBER  lo  all  Key-Numbered  Digests  and  Indexes 
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Kimbrough,  Underwood  &  Jackson,  of 
Amarlllo,  and  L.  P.  Bonner  and  Harry  Ma- 
son, both  of  Vernon,  for  appellant 

Veale  &  Lumpkin,  of  Amirillo,  and  Berry, 
Stokes  &  Morgan,  of  Vernon,  for  appellee. 

BOYCE,  J.  The  appellant,  Cleo  Gladys 
Cherry  Anders,  brought  this  suit  to  recover 
a  balance  claimed  to  be  due  on  a  life  insur- 
ance policy  issued  by  the  Amarillo  National 
Life  Insurance  Company,  on  the  life  of 
William  P.  Cherry,  appellant's  father,  in 
which  the  appellant  was  named  as  benefici- 
ary. The  appellee  had  assumed  all  obliga- 
tions imposed  on  the  Amarlllo  Life  Insurance 
Company  by  the  terms  of  said  policy.  The 
policy  was  for  the  sum  of  $3,000,  but  con- 
tained this  additional  clause: 

"Or,  if,  during  the  continuance  of  this  policy 
*  *  *  the  death  of  the  insured  shall  result 
directly  and  independently  and  exclusively  of  all 
other  causes  from  bodily  injuries  effected  sole- 
ly through  external,  violent  and  accidental 
means,  the  sum  payable  shall  be  double  the 
sum  herein  mentioned.  However,  death  oc- 
curring in  consequence  of  the  insured's  vio- 
lation of  law  or  indulgence  in  intoxicating 
drinks,  ♦  ♦  ♦  and  death  from  homicide,  are 
not  risks  assumed  by  the  company  under  the 
above  clause,  and  in  no  case  shall  such  death 
be  regarded  as  accidental." 

The  claim  of  appellant  for  liquidation  of 
the  policy  under  this  clause  was  the  bone  of 
contention  in  this  case.  The  following  state- 
ment will  be  sufficient  to  an  understanding 
of  the  issues  presented  by  the  present  suit 
and  the  assignments  of  error  in  relation 
thereto  on  this  appeal. 

Said  William  P.  Cherry  died  on  February 
3,  1916,  while  the  policy  was  in  force.  He 
was  either  killed  or  burned  to  death,  his  body 
being  found  in  the  debris  of  the  one-room 
shack  in  which  he  was  last  seen  alive,  and 
which  burned  in  the  early  morning  of  said 
date.  On  the  night  before  he  and  some  com- 
panions had  been  drinking  and  gambling  in 
this  shack.  About  midnight  the  others  left 
Cherry  there.  He  was  at  the  time  intoxicat- 
ed, though  not  to  such  an  extent  as  that  he 
was  not  able  to  walk  about  without  help, 
and  had  just  secured  a  fresh  bottle  of  whis- 
ky. The  shack  was  not  his  regular  sleeping 
place,  though  there  was  a  bunk  in  one  cor- 
ner of  the  room.  Nothing  was  known  as  to 
the  origin  of  the  fire  which  destroyed  the 
shack  about  C  o'clock  in  the  morning  there- 
after. Cherry's  body  was  found  under  the 
springs  which  had  been  on  the  bunk  in  the 
corner  of  the  room.  There  was  some  testi- 
mony which  tended  to  show  that  the  condi- 
tion of  the  charred  remains  of  the  body  was 
such  as  to  indicate  that  the  said  Cherry  had 
received  a  violent  blow  on  the  head,  which 
might  have  caused  his  death,  but  the  dis- 
position we  make  of  the  case  renders  it  un- 
necessary to  make  any  finding  as  to  whether 


the  evidence  is  such  as  to  have  warranted  the 
submission  of  the  issue  of  homicide. 

The  appellant  was,  at  the  time  of  the  death 
of  the  father,  a  minor,  and  thereafter  the 
county  courts  of  Potter  county  and  Oldham 
county,  each  appointed  guardians  for  her, 
and  each  guardian  claimed  the  right  to  col- 
lect the  policy.  One  of  the  guardians  filed  a 
suit  on  the  policy  in  the  district  court  of 
Oldham  county,  anti  the  other  guardian  filed 
suit  thereon  in  the  federal  court  at- Ama- 
rillo. The  Oldham  county  suit  was  dismissed, 
and.  the  guardian  filing  such  suit  became  a 
party  to  the  suit  pending  in  the  federal 
court,  and  claimed  therein  the  right  to  act 
as  guardian  in  such  matter.  The  appellee 
answered  in  that  suit,  admitting  liability  for 
payment  of  the  sum  of  $3,000  on  the  policy, 
which  amount,  less  certain  premium  notes 
executed  by  the  deceased,  and  payable  to  it, 
and  about  which  there  was  no  controversy,  it 
tendered  Into  court  to  be  paid  to  whichever 
of  the  claimants  might  be  determined  to  be 
entitled  thereto.  It  contested  its  liability  on 
the  double  indemnity  feature  of  the  contract, 
however,  specially  answering  that  the  said 
Cherry's  death  occurred  in  consequence  of  in- 
dulgence In  intoxicating  drinks.  While  this 
suit  was  pending  the  appellant,  who  at  that 
time  had  just  reached  the  age  of  14  years, 
married  Jeff  Anders,  whereupon  she  and  her 
husband  settled  with  the  appellee,  receiving 
in  settlement  the  amount  which  the  com- 
pany had  tendered  as  due  on  the  policy,  and 
she.  Joined  by  her  husband,  executed  a  writ- 
ten release  of  the  poUcy.  This  release  re- 
cited the  issuance  of  the  policy,  the  death  of 
the  insured,  the  pendency  of  the  suit  in  the 
federal  court,  and  then  proceeded  as  follows: 

"Whereas,  the  said  Cleo  Gladys  Cherry  An< 
ders  desires  to  settle  said  suit  pending  in  said 
federal  court,  and  to  accept  the  amount  due 
under  said  policy,  now,  therefore,  know  all 
men  by  these  presents,  that  we,  Cleo  Gladys 
Cherry  Anders,  joined  by  her  husband,  Jeff 
Anders,  for  and  in  consideration  of  the  sum  of 
$2,360.45,  paid  by  the  California  State  Life 
Insurance  Company,  receipt  of  which  is  hereby 
acknowledged,  said  sum  being  the  face  of  said 
policy,  less  the  premium  notes  and  premium 
due  said  California  State  Life  Insurance  Com- 
pany, do  hereby  cancel  and  release  any  and 
all  claims  and  demands  that  we  have  against 
the  California  State  Life  Insurance  Company, 
by  virtue  of  said  policy,  and  being  the  benefi- 
ciary therein.'' 

Appellant's  mother  and  stepfather  also 
signed  this  release  in  approval  thereof.  The 
appellee  company  offered  testimony  on  the 
trial  of  the  present  suit  to  the  effect  that, 
at  the  time  of  the  settlement  and  execution 
of  the  release,  the  company  agreed  to,  and 
did  thereafter,  pay  the  costs  of  the  suit  in 
the  federal  court,  and  also  the  costs  of  the 
Oldham  county  suit.  The  suit  in  the  federal 
court  was  dismissed.     Thereafter  appellant 
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filed  this  suit,  in  which  she  seeks  to  set  aside 
the  release  above  referred  to,  and  to  recover 
the  further  sum  of  $3,000  on  the  policy  un- 
der the  double  indemnity  clause  above  quot- 
ed. She  alleged  that  there  was  no  consid- 
eration for  the  execution  of  the  release,  and 
further  that  it  was  secured  by  fraud  on  the 
part  of  the  attorney  representing  the  appel- 
lee in  the  settlement.  The  defendant  in  its 
answer  pleaded  the  settlement  and  release 
already  referred  to,  and,  also,  that  it  was  not 
liable  because  the  death  of  the  said  Cherry 
occurred  in  consequence  of  indulgence  in 
intoxicating  drinks.  It  further  pleaded  that 
the  death  of  the  said  Cherry  was  the  result 
of  homicide  by  unknown  persons. 

On  the  trial  of  the  case  special  issues 
were  submitted  to  and  answered  by  the  jury 
as  follows: 

"(1)  Did  Lumpkin  (the  attoml^  repreaent- 
ing  appellee  in  the  settlement)  a^ee  with  the 
plaintiff  and  her  husband  at  the  time  the  re- 
lease testified  about  was  executed,  on  the  28th 
day  of  October,  1916,  that  he  would,  or  that 
the  company  would,  as  a  part  of  the  consider- 
ation to  the  execution  of  said  release,  pay  the 
court  costs?"  Ans.  "Yes."  "(2)  If  your  an- 
swer is  'yes'  to  the  last  question,  then  say 
whether  or  not  be  did  thereafter  pay  any  such 
costs."  Ans.  "Yes."  "(3)  Was  Cherry  drunk 
at  the  time  he  was  burned?"  Ans.  "We  believe 
he  was  drunk."  "(4)  If  you  answer  *yes*  to 
the  last  question,  then  say  whether  or  not 
the  said  Cherry's  death  occurred  in  consequence 
of  indulgence  in  intoxicating  drinks,  if  you  find 
there  was  such  indulgence?"  Ans.  "We  be- 
lieve it  did."  "(5)  Should  you  find  that  said 
Cherry  met  his  death  either  because  of  his  in- 
toxicated condition,  if  you  find  he  was  intoxi- 
cated, or  because  he  was  killed  by  some  one, 
then  answer  this  question  by  saying  'We  so 
find';  and  if  you  do  not  so  find,  then  answer 
this  question  by  saying  *We  do  not  so  find.'" 
Ans.  "We  so  find." 

The  objections  to  the  consideration  of  the 
first  assignment  are  well  taken,  but  practi- 
cally the  same  propositions  as  to  the  merits 
of  the  cause  are  presented  under  the  fourth 
assignment,  which  is  entitled  to  considera- 
tion. Under  this  assignment  the  appellant 
contends  that  the  judgment  Is  contrary  to  the 
law  and  tiie  evidence,  because  (1)  the  pay- 
ment by  appellee  of  the  amount  admitted  to 
be  payable  on  the  policy  was  not  sufiicient 
consideration  for  the  release  as  to  the  dis- 
puted portion  thereof;  (2)  the  evidence  of- 
fered, to  the  effect  that  it  was  agreed  as  part 
of  the  consideration  for  the  release  that  the 
company  would  pay  the  court  costs  in  the 
federal  court  and  in  the  Oldham  county  suit, 
was  incompetent  as  varying  the  terms  of  the 
written  release  and  could  not  form  the  basis 
of  a  finding  of  a  consideration  for  such  re- 
lease; (3)  the  evidence  was  conclusive  that 
Cherry  w^s  burned  to  death,  and  there  was 
not  sufficient  evidence  to  present  an  issue  as 
to  whether  his  death  was  the  result  of  drink- 
ing or  of  homicide. 


We  have  some  doubt  as  to  the  first  prop- 
osition's© presented  by  the  appellant.  If  the 
policy  could  be  said  to  be  liquidated  to  the 
extent  of  |3,000  and  unliquidated  as  to  the 
balance  of  the  claim,  so  that  appellant  would 
be  entitled  to  the  immediate  payment  of  the 
straight  insurance  and  the  right  to  litigate 
as  to  the  balance,  there  would  seem  to  be 
much  strength  in  this  position.  But  the 
policy  is  payable  as  a  whole.  There  was  duo 
either  JP3,000  or  $6,000  thereon,  and  there  was 
a  bona  fide  dispute  as  to  whether  the  larger 
amount  was  due.  When  appellant  filed  suit 
for  the  16,000  and  appellee  tendered  the  $3,- 
000  into  court  we  know  of  no  procedure  by 
which  the  $3,000  would  be  available  to  ap- 
pellant's use  until  the  termination  of  the  liti- 
gation. In  the  event  she  did  not  prevail 
in  her  contention  for  the  double  indemnity 
she  would  get  no  interest  on  the  $3,000  de- 
posited in  the  registry  of  the  court,  and 
would  be  taxed  with  the  costs  of  the  suit. 
We  are  rather  inclined  to  the  opinion  that 
the  immediate  payment  of  the  $3,000  was  a 
suflacient  consideration  for  the  release  of 
the  <51alm  on  the  policy.  Bergman  Produce 
Co.  V.  Brown,  172  S.  W.  557;  McCormlck  v. 
City  of  St.  Louis,  166  Mo.  315,  65  S.  W.  1044: 
Tanner  v.  Merrill,  108  Mich.  58,  65  N.  W.  664, 
31  L.  R.  A.  171,  62  Am.  St.  Rep.  687.  The 
latter  case  directly  sustains  the  sufficiency  of 
the  consideration  under  the  circumstances 
stated,  but  other  authorities  (C,  M.  &  S.  P. 
Ry.  Co.  V.  Clarice,  92  Fed.  968,  35  C.  C.  A. 
120)  announce  that  the  decision  in  this  case 
was  not  well  reasoned  and  is  not  supported 
by  the  best  authorities.  We  will  not  our- 
selves, at  this  time,  attempt  a  review  of  the 
authorities  or  announce  a  conclusion  as  to 
the  question,  as  our  holding  on  the  second 
proposition  is  sufficient  to  a  disposition  of 
this  phase  of  the  appeal. 

[1]  We  think  the  parol  evidence  as  to  the 
agreement  to  pay  the  costs  of  the  two  suits 
was  competent.  The  release  contained  no 
agreement  on  the  imrt  of  the  insurance  com- 
pany. It  was  the  consummation  of  an  ex- 
ecuted contract  and  the  statement  of  the  con- 
sideration for  the  release  was  in  the  nature 
of  a  receipt  or  recital  of  its  payment.  The 
release  was  not,  therefore,  contractual  as  to 
the  appellee,  and  under  such  circumstances 
it  was  permissible  to  add  to  or  vary  its 
statement  of  the  consideration.  Matheson 
V.  C.  B.  Livestock  Co.,  176  S.  W.  734;  Wo- 
mack  V.  Wamble,  7  Tex.  Civ.  App.  273,  27 
S.  W.  154;  Moorehead  v.  Hering,  53  Tex. 
Civ.  App.  605,  116  S.  W.  104;  Uecker  v. 
Zuerchor,  54  Tex.  Civ.  App.  289.  118  S.  W. 
149.  The  case  of  Rapid  Transit  Co.  v.  Smith, 
98  Tex.  553,  86  S*  W.  322,  more  nearly  sup- 
ports appellant's  proposition  than  any  case 
to  which  we  have  been  referred.  The  re- 
lease in  that  case  recited  the  payment  of  a 
certain  sum  in  cash  and  "the  assumption  of 
Dr.  Gauldin*s  biU,"  and  it  was  held  by  the 
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Supreme  Court  that  the  release  "being  a 
written  contract,  containing  the  recital  of  the 
payment  of  one  sum  and  the  promise  to  pay 
another  as  a  consideration,  was  not  subject 
to  be  varied  or  contradicted  by  parol  evi- 
dence/* We  think  the  assumption  clause  of 
that  contract  distinguishes  the  release  from 
the  one  we  are  considering.  Such  clause 
made  that  release  contractual  as  to  the 
railway  company.  An  extended  review  of 
the  authorities  on  this  subject  will  be  found 
in  an  opinion  written  by  Judge  Hall  of  thil 
coutt,  in  the  case  of  Matheson  v.  C  B.  Live- 
stock Company,  supra,  and  we  refer  to  the 
opinion  in  that  case  in  lieu  of  a  further  dis- 
cussion of  the  question.  We  conclude,  there- 
fore, that  the  answer  of  the  jury  to  the  first 
issue  submitted,  the  pleading  and  evidence 
being  sufficient  to  present  the  issue,  is  alone 
sufficient  to  support  the  judgment  in  favor  of 
the  appellee. 

[2]  It  is  not  necessary  to  consider  other 
questions  except  those  presented  by  the  sixth 
and  seventh  assignments,  as  the  ruling  just 
announced  would  result  in  an  affirmance  of 
the  case  no  matter  what  our  conclusions  on 
such  other  questions  might  be. 

[3,4]  The  sixth  assignment  complains  of 
te  refusal  of  the  court  to  submit  the  fol- 
lowing requested  issue: 

"Did  the  plaintiflf  believe  and  rely  upon  the 
statement  made  by  defendant's  attorney  Lump- 
kin to  the  effect  that  the  settlement  she  was 
making  was  a  good  one;  that  he  was  paying  her 
all  that  Bbe  could  recover,  and  if  the  suit  con- 
tinued she  might  not  get  anything;  that  he 
had  plenty  of  proof  that  the  deceased  was 
drunk  at  the  time  of  his  death  and  that  drunk- 
enness killed  any  insurance  policy?" 

It  would  have  been  error  to  have  submitted 
this  issue  In  this  language,  because  it  as- 
sumed that  the  statements  therein  referred 
to  were  made,  when  the  evidence  is  by  no 
means  conclusive  as  to  such  matter.  The 
assignment  must  therefore,  for  this  reason. 
If  for  no  other,  be  overruled.  There  is  no 
assignment  complaining  of  the  action  of /the 
court  In  refusing  to  submit  a  correct  instruc- 
tion on  the  issue  of  fraud,  and  it  is  not  nec- 
essary for  us  to  decide  whether  the  evi- 
dence is  sufficient  to  raise  such  issue.  Eiq- 
ultable  Life  Association  Co.  v.  Maverick,  78 
S.  W.  560 ;  E.  P.  &  S.  W.  Ry.  Co.  v.  Harry, 
37  Tex.  Civ.  App.  90,  83  S.  W.  737;  Langh- 
man  v.  Sun  Pipe  Line  Co.,  52  Tex.  Civ.  App. 
485,  114  S.  W.  45.  We  will  add,  however, 
that  in  our  opinion  the  evidence  was  not 
sufficient  to  require  a  submission  of  the  is- 
sue of  fraud. 

The  court  was  In  error  in  attempting  to 
adjudge  that  the  attorney,  W.  H.  Kimbrough, 
should  pay  one-third  of  the  costs  of  this  ap- 
peal. That  part  of  the  judgment  will  be  set 
aside,  and  the  judgment  will  be  otherwise 
affirmed. 


POOLE  et  al.  ▼.  CAGE  et  al.    (No.  7737.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

May  8,  1919.    Rehearing  Denied 

June  5,  1919.) 

1.  MoBTOAGES  ^=»16,  151(1)— Future  Indebt- 
edness—Subsequent PUBGHASEBS  OFMOBT- 
OAGED  Land. 

A  recorded  mortgage  to  secure  future  in- 
debtedness is  valid,  not  only  between  the  par- 
ties, but  as  to  subsequent  purchasers  from  the 
mortgagor,  and,  as  to  such  subsequent  pur- 
chasers, any  advances  made  or  indebtedness  in- 
curred in  pursuance  to  the  mortgage  contract, 
whether  before  or  after  the  subsequent  sale 
or  incumbrance,  are  protected  by  a  prior  and  su- 
perior lien  upon  the  property,  for  Acts  29th  Leg. 
c.  138,  as  amended  by  Acts  33d  Leg.  (First  Call- 
ed Sess.)  c.  27  (Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  art.  5(^5),  does  not  affect  the  validity  of 
such  a  future  indebtedness  clause. 

2.  Public  Lands  <D=»178(2)  —  Staxe  Free 
SoHooL  Lands  —  Convbtancb  bt  Appu- 
oant. 

Where  proper  application  has  been  made 
for  public  free  school  land  of  the  state  and  the 
land  has  been  surveyed,  the  applicant  has  a  po- 
tential interest  in  the  land  which  he  can  mort- 
gage or  sell;  the  subsequent  award  to  him  in- 
uring to  benefit  of  his  mortgagee  or  purchaser. 

3.  MOBTGAQES  ^=:»;^8— FOBECLOSU RE— CON- 
STRUCTION OF  Pbayeb. 

In  action  to  enjoin  sale  by  trustee  under 
power  conferred  by  deed  of  trust,  prayer  of 
answer  for  the  "foreclosure  of  their  said  deed 
of  trust  lien  as  provided  for  in  said  deed  of 
trust*'  held  to  authorize  a  foreclosure  by  the 
court,  and  not  merely  an  order  directing  fore- 
closure by  trustee. 

4.  Pleading  ^=»34(6)— Construction— After 
Judgment. 

Any  doubt  as  to  the  proper  construction  of 
a  prayer  of  answer  will  be  solved  in  favor  of 
the  judgment 

Appeal  from  District  Court,  Harris  Coun- 
ty ;  L.  B.  Moody,  Special  Judge. 

Suit  by  T.  J.  Poole  and  another  against 
Elliott  Cage  and  another.  From  judgment 
for  defendants,  plaintiffs  appeaL    Affirmed. 

Gaines  &  Corbett  and  Krause  &  Wilson, 
all  of  Bay  City,  for  appellants. 
Elliott  Cage,  of  Houston,  for  appellees. 

PLEASANTS.  C.  J.  This  is  a  pult  for  in- 
junction brought  by  appellants,  T.  J.  Poole 
and  T.  J.  Poole,  Jr.,  against  appellees,  El- 
liott Cage  and  H.  Masterson,  to  restrain  the 
sale  of  a  tract  of  758  acres  of  land  In  Brazo- 
ria county,  known  as  the  C.  J.  Rogers  survey, 
under  power  conferred  by  a  deed  of  trust 
executed  on  August  15,  1908,  by  said  Rogers 
to  Elliott  Cage,  trustee  for  H.  Masterson. 
This  deed  of  trust,  which  was  given  to  se- 
cure a  note  of  even  date  therewith  for  the 
sum  of  $125,  executed  by  C  J.  Rogers  and 
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payable  to  H.  Masterson  90  days  after  date, 
contains  the  following  recital: 

"And  whereas  it  is  'Contemplated  that  said 
C.  J.  Rogers  may  hereafter  become'  indebted 
unto  said  party  of  the  third  part  in  further 
sum  or  sums,  which  said  indebtedness  now  ac- 
crued or  to  accrue  in  fnture,  it  is  agreed  shall 
all  be  payable  at  Houston,  Tex.,  and  bear  in- 
terest at  the  rate  of  10  per  cent,  per  annum 
from  date  of  accrual  until  paid,  by  whatever 
means  the  same  shall  accrue,  and  this  convey- 
ance is  made  for  the  security  and  enforcement 
of  the  payment  of  said  present  and  future  in- 
debtedneas." 

This  deed  of  trust  was  duly  recorded  in 
the  mortgage  records  of  Brazoria  county  on 
August  24»  1908.  Thereafter  Rogers  became 
indebted  to  Masterson  In  various  sums  of 
money  evidenced  by  notes  and  open  accounts 
of  various  dates  from  the  date  of  said  deed 
of  trust  up  to  and  including  January  29, 
1917. 

On  the  3d  day  of  August,  1915,  O.  J. 
Rogers  and  wife  executed  a  deed  of  trust 
upon  this  and  several  other  tracts  of  land 
to  George  A.  Byars  to  secure  the  payment 
of  a  note  for  $1,766  executed  by  Rogers  and 
wife  and  payable  ^o  Tiry  W.  Horn.  This 
note  not  having  been  paid  at  maturity,  the 
deed  of  trust  was  foreclosed  by  a  sale  by 
the  trustee  in  accordance  with  the  terms  of 
tl^  instrument  The  appellants  became  the 
purchasers  at  this  sale  and  are  the  owners 
of  the  several  tracts  of  land  covered  by  said 
trust  deed,  including  the  tract  upon  which 
Masterson  claims  a  lien  to  secure  the  in- 
debtedness due  him  by  Rogers. 

Shortly  after  the  sale  of  the  land  under 
the  Byars  deed  of  trust  and  its  purchase  by 
appellants,  appellee  Cage,  at  the  request  of 
Masterson,  advertised  the  land  for  sale  under 
the  deed  of  trust  given  to  secure  Masterson's 
Indebtedness,  and  this  suit  was-  then  Insti- 
tuted by  appellants. 

The  following  sufficient  statement  of  the 
substance  of  the  pleadings  is  copied  from 
appellants*  brief: 

''Appellants  pleaded  limitation  against  the 
items  of  indebtedness  for  which  Masterson 
claimed  a  lien  on  the  land,  and  also  pleaded 
laches,  delay,  and  neglect  on  the  part  of  said 
Masterson  in  complying  with  the  provisions  of 
articles  5693,  5694,  and  5695,  Vernon's  Sayles' 
Revised  Civil  Statutes  of  Texas  (1914),  and 
that  said  Masterson  lost  his  right  to  assert  any 
lien  against  the  land  described  in  said  deed  of 
trust. 

"Appellants  also  asserted  that  appellees  whol- 
ly failed  to  comply  with  the  provision  of  the 
law  relating  to  the  extension  of  deeds  of  trust 
and  the  indebtedness  secured  thereby,  and 
whatever  lien  may  have  been  created  in  favor 
of  Masterson  by  reason  of  original  deed  of 
trust  was  lost;  and  that  the  lien  of  the  deed  of 
trust  in  favor  of  Horn  became  prior  and  su- 
perior thereto;  and  that  the  foreclosure  and 
sale  under  Horn's  deed  of  trust  was  conclusive 
against  all  claims  or  liens  of  Masterson  against 
said  land.- 
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"Appellants  averred  that,  if  Masterson  was 
permitted  to  proceed  with  the  foreclosure  un- 
der his  deed  of  trust,  a  cloud  would  be  cast 
upon  title  of  appellants.  They  also  averred 
that  at  the  time  Rogers  executed  his  said  deed 
of  trust  for  the  benefit  of  Masterson  on  Au- 
gust 15,  1908,  that  Rogers  at  that  date  had  not 
acquired  from  the  state  the  lands  conveyed  in 
his  said  deed  of  trust;  that  the  award  of  said 
lands  to  Rogers  was  made  on  March  18,  1910. 

"Appellants  asked  the  court  for  an  injunc- 
tion restraining  the  appellees  from  attempting 
to  enforce  the  lien  claimed  by  him  under  his 
said  deed  of  trust,  or  the  power  of  sale  there- 
under, and  further  that  said  deed  of  trust  be 
declared  void." 

Appellees  answered  by  demurrer  and  de- 
nial and  admitted:  That  the  renewal  of  the 
$125  note  spedflcally  set  forth  in  the  deed 
of  trust  dated  August  15,  1908,  was  not 
placed  of  record  prior  to  the  date  of  the  ex- 
ecution by  Rogers  and  wife  of  the  deed  of 
trust  to  Horn,  but  averred  that  the  said 
deed  of  trust  contained  a  future  indebted- 
ness clause  whereby  all  further  sum  or  sums 
of  money  for  which  Rogers  might  thereafter 
become  indebted  to  said  Masterson  should 
be  secured  by  said  deed  of  trust,  and  Mas-- 
terson  set  up  in  his  pleadings  the  following 
indebtedness  claimed  to  fall  under  and  be 
secured  by  the  future  indebtedness  clause 
of  said  deed  of  trust,  viz. :  One  note  dated 
May  11,  1906,  for  $604.42,  due  10  days  after 
date;  one  note  for  $225,  dated  November  30, 
1908,  due  date  not  stated ;  one  note  for  $340, 
dated  January  29,  1914,  due  12  months 
after  date,  and  which  note  was  also  secured 
by  a  lien  on  real  property  in  Yelasco,  Tex., 
as  well  as  270  acres  of  land  in  the  Murray 
survey  in  Brazoria  county;  one  note  for 
$600,  dated  February  25,  1915,  due  4  months 
after  date,  which  was  secured  also  by  deed 
of  trust  on  %  of  400  acres  of  land  in  S.  F. 
Austin  league,  I^e  county,  Tex.,  and  which 
was  foreclosed,  and  a-  credit  of  $115.70  was 
credited  on  the  latter  note;  one  note  for 
$100,  dated  September  21, 1915,  due  6  months 
after  date ;  one  note  for  $700,  dated  May  18, 
1916^  due  date  not  stated ;  one  note  for  $400, 
dated  June  7,  1916,  due  date  not  stated ;  one 
note  for  $825,  dated  August  26,  1916,  due 
date  not  stated.  That  all  of  said  notes  bear 
10  per  cent. -interest  and  provide  for  10  per 
cent  on  the  amount  thereof  for  attorney's 
fees,  all  of  which  said  Masterson  claimed 
to  be  secured  under  the  future  indebted- 
ness clause  in  said  deed  of  trust. 

Masterson  further  claimed:  That  he  pur- 
chased from  one  Thompson  a  judgment  re- 
covered by  Thompson  against  Uoger^  and 
wife  rendered  in  district  court  of  Harris 
county,  and  paid  for  such  Judgmc^nt  $2,077.97. 
and  the  same  was  transferred  to  him;  said 
judgment  being  secured  by  a  lien  on  the  home- 
stead of  said  Rogers  and  wife  situated  in  Har- 
ris county;  that  on  the  29th  day  of  January, 
1917,  Rogers  and  Masterson  had  an  account- 
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ing,  and  tbat  Rogers  on  that  day  executed  to 
Masterson  his  note  for  $7,811.09,  bearing  10 
per  cent,  interest,  and  providing  for  10  per 
cent,  attorney's  fees  on  the  amount,  and  due 
90  days  after  date;  and  that  said  note, 
which  incorporated  all  past  indebtedness  of 
Rogers  to  Masterson,  was  secured  by  the 
future  indebtedness  clause  of  said  deed  of 
trust  dated  August  15,  1908.  Masterson 
prayed  that  their  lien  on  the  property  be 
established  as  superior  to  any  right  of  ap- 
pellants, and  further  that  Masterson  and 
Cage,  the  trustees,  be  permitted  to  foreclose 
their  deed  of  trust  as  provided  for  in  said 
deed  of  trust  for  the  full  amount  of  indebt- 
edness alleged  by  them,  and  for  general  re- 
lief ;  but  there  was  no  prayer  for  foreclosure 
by  the  court. 

The  trial  in  the  court  below  without  a  Jury 
resulted  in  a  Judgment  in  favor  of  Master- 
son,  denying  plaintifiFs'  prayer  for  an  injunc- 
tion and  establishing  and  foreclosing  a  lien 
In  favor  of  Masterson  upon  the  land  before 
described  for  various  items  of  the  indebted- 
ness claimed  by  him  against  G.  J.  Rogers, 
aggregating  the  sum  of  $4,406;  but  denying 
any  lien  upon  the  land  for  the  note  for  $125 
dated  August  15,  1908,  the  note  for  $604.42, 
dated  May  11,  1908,  and  the  note  for  $225, 
dated  November  30,  1908,  all  of  which  were 
held  to  be  barred,  as  to  appellants,  by  limita- 
tion, and  also  denying  any  lien  for  the 
Judgment  for  $2,077.97,  which  Masterson  had 
purchased  and  which  was  secured  by  a  lien 
upon  another  tract  of  land. 

It  was  "further  ordered,  adjudged,  and 
decreed  that  an  order  of  sale  issue,  and  that 
said  property  be  sold  thereunder  for  the 
satisfaction  of  the  Judgment,  and  that,  in 
event  that  said  property  sells  for  more  than 
enough  to  satisfy  the  amount  for  which  the 
lien  was  foreclosed,  then  and  in  that  event, 
the  balance,  if  any,  be  paid  over  to  the  said 
f .  J.  Poole,  Jr." 

Under  appropriate  assignments  of  error, 
the  appellants  assail  the  Judgment  on  the 
ground  that,  when  the  note  for  $125  mention- 
ed in  Masterson*8  deed  of  trust  became 
barred,  the  deed  of  trust  became  invalid, 
notwithstanding  its  future  indebtedness 
clause,  because  under  the  law  as  it  existed 
at  the  time  the  deed  of  trust  was  given  no 
lien  could  be  created  as  against  third  par- 
ties by  writing  in  the  instrument  a  general 
clause  giving  a  lien  to  secure  future  indebt- 
edness. 

As  more  fully  stated  in  appellants'  third 
proposition  under  the  assignments  present- 
ing this  question,  their  contention  is: 
i 

"In  order  to  create  and  preserve  a  valid  lion 
against  real  property  under  the  present  laws 
of  Texas,  and  which  were  in  force  at  the  time 
of  the  transactions  between  the  parties  to  this 
suit,  there  must  be  in  existence  and  of  record 
in  the  county  where  the  land  is  situated:  (1) 
A  written  instrument  creating  the  lien  and  in 
which  there  must  be  set  forth  the  amount  of  in- 


debtedness secured  and  the  due  date  of  said  in- 
debtedness; or  (2)  a  written  instrument  execut- 
ed and  acknowledged  by  the  makers  of  the  in- 
debtedness in  which  a  former  indebtedness 
must  be  stated  as  well  as  the  due  date  thereof^ 
so  tbat  all  third  persons  dealing  with  said 
property  may  know  from  an  inspection  of  the 
records  what  liens  are  standing  against  the 
property  and  the  amount  secured  thereby  and 
the  date  on  which  the  indebtedness  may  mature 
and  in  the  absence  of  such  written  instruments 
duly  executed,  acknowledged,  a^  recorded,  no 
liens  other  than  statutory  liens  upon  real  es- 
tate can  now  be  created  or  preserved.*' 

[1]  There  is  no  merit  in  this  contention. 
It  has  long  been  a  well-established  rule  of 
decision  in  this  state  that  a  recorded  mort- 
gage, which  recites  that  it  is  given  to  se- 
cure future  indebtedness  that  In  contem- 
plation of  the  parties  may  be  incurred  by 
the  mortgagor  to  the  mortgagee  is  a  valid 
mortgage,  not  only  between  the  parties  to 
the  contract,  but  as  to  subsequent  purchasers 
from  the  mortgagor.  Any  subsequent  pur- 
chaser from  a  mortgagor  must  take  notice 
of  such  contract  or  agreement  as  to  future 
indebtedness,  and  any  advances  made  or  in- 
debtedness incurred  in  pursuance  to  such 
contract,  whether  before  or  after  the  sub- 
sequent sale  or  incumbrance,  are  protected 
by  a  prior  and  superior  lien  upon  the  prop- 
erty. Freiberg  v.  Magale,  iO  Tex.  116,  7 
S.  W.  684;  Willis  V.  Sanger,  15  Tex.  Civ. 
App.  655,  40  S.  W.  230 ;  Groos  &  Co.  v.  Chit- 
tim,  100  S.  W.  1011;  Tinkman  v.  Wright, 
163  S.  W.  618;  Sprinkle  Mercantile  Ck).  v. 
Hause,  184  S.  W.  737. 

In  support  of  their  proposition  above  set 
out,  appellants  cite  chapter  138,  p.  3.34,  of  the 
Legislative  Acts  of  1905,  and  Acts  of  First 
Called  Session  of  Thirty-Third  Legislature 
1913,  c.  27,  p.  39  (Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  5695).  The  first  of  these 
statutes  provides,  in  effect,  that  the  power 
of  sale  conferred  by  a  mortgage  or  deed  of 
trust  cannot  be  enforced  after  the  expira- 
tion of  ten  years  from  the  maturity  of  the 
indebtedness  secured  by  such  instrument,  and 
that  the  right  to  recover  the  superior  title 
of  a  vendor  in  a  deed  in  whfch  a  vendor's 
lien  is  reserved  to  secure  the  payment  of  the 
purchase  money  shall  be  barred  after  the  ex- 
piration of  ten  years  from  the  maturity  of 
the  debt,  and  further  provides  that  any  ex- 
tension of  the  date  of  maturity  of  the  debt 
for  which  a  mortgage  or  trust  deed  is  ex- 
ecuted or  a  debt  for  the  purchase  money  of 
land  must  be  by  an  instrument  in  writing 
duly  acknowledged  and  recorded.  The  act 
of  1913  amends  the  act  of  1905  by  reducing 
the  period  of  limitation  from  ten  to  four 
years  and  fixes  a  period  of  limitation  with- 
in which  trust  deeds  may  be  foreclosed  or 
suits  brought  for  the  recovery  of  land  in 
cases  in  which  the  debts  were  barred  at  the 
time  the  statute  was  enacted. 

We  fail  to  see  what  bearing  these,  statutes 
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have  upon  the  question  of  the  talldity  of  a 
future  indebtedness  clause  in  a  mortgage 
or  deed  of  trust.  Their  sole  purpose  is  to 
prohibit  the  sale  of  land  under  a  trust  deed 
or  its  recovery  by  a  vendor  after  the  debt 
for  which  the  lien  was  created  has  become 
barred  by  limitation,  and  to  provide  that 
any  renewal  of  the  debt  should  be  by  writ- 
ten Instrument  duly  acknowledged  and  re-- 
corded. 

As  we  have  before  shown,  no  judgment 
was  rendered  in  this  case  foreclosing  a  lien 
for  any  barred  indebtedness,  and  no  ques- 
tion of  any  renewal  of  the  indebtedness  is 
presented. 

The  second  ground  upon  which  appellants 
seek  a  reversal  of  the  Judgment  is  that  the 
deed  of  trust  is  invalidated  because  at  the 
time  of  its  execution  the  land  thereby  con- 
veyed was  "a  part  of  the  public  free  school 
lands  of  the  state  of  Texas,  and  had  not 
at  such  date  been  awarded  to  O.  J.  Rogers, 
the  award  to  the  said  Rogers  having  been 
made  on  March  18,  1910,  and  for  that  rea- 
son said  deed  of  trust  was  wholly  void,  it 
being  against  the  public  policy  of  the  state 
of  Texas,  for  the  free  school  lands  of  the 
state  to  be  mortgaged,  sold,  or  conveyed, 
prior  to  its  segregation  and  award  to  pro- 
spective purchasers." 

[21  The  record  shows  that  Rogers  had 
made  proper  application  for  the  land,  and  a 
survey  had  been  made  in  accordance  with 
the  statute  prior  to  the  execution  of  the  deed 
of  trust.  At  the  time  the  trust  deed  was 
executed,  Rogers  had  done  all  that  was  re- 
quired of  him  to  acquire  the  land  from  the 
state.  The  land  had  been  segregated  from 
the  public  domain  by  the  required  survey, 
and  Rogers  unquestionably  had  a  potential 
interest  therein  which  he  could  mortgage 
or  sell,  and  the  subsequent  award '  to  him 
inured  to  the  benefit  of  his  vendee.  John- 
son V.  Newman,  43  Tex.  628;  Richardson 
V.  Powell,  83  Tex.  590,  19  S.  W.  262;  Breen 
V.  Morehead,  126  S.  W.  655. 

In  the  case  last  cited,-  which  is  directly 
in  point,  the  court  says: 

"In  our  view,  the  pivotal  question  in  the 
rase  is:  Did  the  deed  of  October  21, 1885,  from 
McKelligon  to  Breen.  pass  the  title  afterwards 
acquired  by  the  grantor  from  the  state  by 
virtue  of  the  patent  issued  on  August  25,  1892? 
If  it  did,  the  judgment  should  be  reversed; 
if  it  did  not,  then  it  must  be  aflSrmed.  In  de- 
termining this  question,  we  deem  it  unnecessary 
to  consider  whether  a  conveyance  made  by  a 
purchaser  of  public  school  lands  under  the  act 
of  April  12,  1883  (Laws  1883,  c.  88),  of  an  un- 
divided Interest  of  such  title  as  he  may  have 
therein,  before  he  has  performed  bis  obligations 
to  the  state,  necessary  to  acquire  title,  is  void 
as  against  public  policy;  but  will  pass  the 
question  with  the  observation  that,  while  it 
may  be  the  state,  through  its  officers  in  deal- 
ing with  the  land,  may  wholly  ignore  such  a 
purchaser  and  recognise  only  the  contract  of 
the  original  purchaser,  it  may  not  follow  that, 
as  between  the  original  purchaser  and  the  ven- 
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dee  of  an  interest  in  the  former's  inchoate  ti- 
tle, such  a  conveyance  is  void  as  against  public 
policy,  or  upon  any  other  ground.  As  the  law 
does  not  favor  restrictions  upon  the  alienation 
of  such  title,  whether  complete  or  inchoate, 
as  one  may  have  in  property,  and  inasmuch  as 
no  such  restrictions  appear  in  the  act  under 
which  Rogers  purchased  the  land  in  contro- 
versy, we  will  assume  for  the  purpose  of  this 
case  that  the  sales  by  Rogers,  the  original  pur- 
chaser, to  McEelligon  of  an  interest  in  his 
title,  and  of  the  latter  to  Breen,  were,  as  be- 
tween the  parties,  good  as  against  any  princi- 
ple of  public  policy;  and  that  their  effect  was 
to  pass  from  their  respective  vendors,  and  vest 
in  their  several  vendees,  whatever  title  they 
may  have  had  in  the  premises." 

By  his  last  assignment  of  error  appellant 
complains  of  that  portion  of  the  judgment 
foreclosing  the  lien  and  ordering  the  land 
sold  to  satisfy  the  indebtedness  on  the 
ground  that  there  was  no  pleading  author- 
izing such  judgment. 

The  prayer  of  the  answer  is  as  follows: 

"Premises  considered,  defendants  pray  that 
their  lien  on  said  property  be  established  to 
the  full  amount  thereof  as  being  prior  and  su- 
perior to  "any  right,  title,  or  interest  that  the 
said  plaintiffs  or  either  of  them  have  in,  to, 
or  against  said  property  and  the  defendants' 
right  in  the  premises  be  declared  subject  and 
subordinate  to  plaintiffs'  said  lien  on  or  title  to 
said  property,  and  that  defendants  be  permit- 
ted to  foreclose  their  said  deed  of  trust  lien 
as  provided  for  in  said  deed  of  trust,  for  the 
full  amount  of  indebtedness  shown  to  be  due 
by  and  between  the  said  Rogers  and  the  said 
Masterson  at  this  date.  Defendants  pray  that 
all  relief  sought  by  plaintiffs  be  denied.  De- 
fendants pray  for  all  costs  in  this  behalf  in- 
curred, for  general  and  special  relief,  and  as  in 
duty  bound  will  ever  pray." 

Appellants*  contention  is  predicated  upon 
the  fact  that  defendants'  prayer  is  for  the 
'•foreclosure  of  their  said  deed  of  trust  lien 
as  provided  for  in  said  deed  of  trust,"  and 
that  this  prayer,  notwithstanding  the  further 
prayer  for  "general  and  special  relief,"  only 
authorizes  the  court  to  direct  a  foreclosure 
of  the  lien  by  a  sale  by  the  trustee,  and 
does  not  authorize  a  foreclosure  by  the 
court  and  the  Issuance  of  an  order  of  sale 
and  a  sale  thereunder. 

[3]  We  do  not  think  the  defendants'  prayer 
should  be  so  construed.  If  appellants'  con- 
struction of  the  prayer  is  correct,  it  would 
only  result  in  a  reformation  of  the  judg- 
ment, and  we  can  see  no  possible  benetit 
to  appellants  to  have  the  land  sold  by  the 
trustee  instead  of  having  it  sold  under  an 
order  of  sale  issued  from  the  court. 

[4]  In  these  circumstances  we  deem  it 
proper  to  solve  any  doubt  there  may  be  as 
to  the  proper  construction  of  the  prayer  in 
favor  of  the  judgment 

We  are  of  opinion  that  none  of  appellants' 
assignments  of  error  can  be  sustained.  It 
follows  that  the  Judgment  is  affirmed. 

Affirmed.  ^  j 
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WILLIAMS  V.  ATKINSON.     (No.  1546.) 

(CJonrt  of  Civil  Appeals  of  Texas.     Amarillo. 

May  14,  1919.    Reheacing  Denied 

June  18,  1919.) 

1.  Bbokers  ^=s>82(1)— Actions  for  Comns- 
SIGN— Petition. 

Where  it  is  alleged  that  the  seller  actually 
sold  the  premises  to  a  purchaser  with  whom 
the  broker  was  negotiating  upon  specified 
terms,  it  is  not  necessary  to  allege  that  the 
proposed  purchaser  was  ready,  able,  and  will- 
ing to  buy. 

2.  BbOKEBB    ^=961(1)   —   COICKISSIONS   — 

Right  to. 
Where  a  broker  has  brought  the  seller  and 
purchaser  together  who  have  agreed  on  terms 
and  price,  if  title  is  good,  the  broker  is  entitled 
to  his  commissions,  though  the  sale  is  not  ef- 
fected because  of  a  defect  in  the  title. 

3.  Brokebs   ^s»61(l)—CoMinssiONS— Implied 
Conditions. 

There  is  sq  implied  condition  in  a  contract, 
where  a  broker  procures  a  purchaser  with 
whom  the  owner  agrees  on  terms  of  sale,  that 
title  shall  be  perfect,  and,  where  it  is  not  per- 
fect and  the  purchaser  for  that  reason  refuses 
to  accept  the  premises,  the  broker  cannot  be 
denied  recovery  on  that  ground. 

4.  Pleading    ^=>34(7)  —  Pbbsuicption  —  At- 
tack ON  AlPPEAL. 

Where  a  petition  is  the  first  time  attacked 
in  the  appellate  court  on  grounds  which  could 
have  been  raised  by  general  demurrer,  every 
reasonable  presumption  wiU  be  indulged  in 
favor  of  the  sufficiency  of  the  petition. 

5.  Bbokebs  ^=s>82(l)— Actions  fob  Commis- 
sion—Petition—Sufficiency. 

In  an  action  by  a  broker  for  commissions 
for  services  rendered  in  sale  of  lands,  petition, 
alleging  that  the  broker  procured  a  purchaser 
who  agreed,  to  purchase  and  entered  into  writ- 
ten contract,  etc,  and  took  possession  of  the 
premises,  and  that  the  broker  was  the  efficient 
procuring  cause,  held  sufficient  to  support  a 
judgment  in  the  broker's  favor. 

Error  from  Dallam  CJounty  Court;  J.  E. 
Moore,  Judge. 

Action  by  George  F.  Atkinson  against  Carl 
Williams.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Tutum  &  Strong,  of  Dalhart,  for  plainttfT 
In  error. 

Bailey  &  Richards,  of  Dalhart,  for  defend- 
ant In  error. 

HALL,  J.  Defendant  in  error,  Atkinson, 
a  real  estate  broker,  sued  Carl  Williams,  to 
recover  commissions  alleged  to  be  due  him 
for  services  rendered  plaintiff  In  error  in  the 
sale  of  certain  lauds  belonging  to  the  latter, 
which  it  was  alleged  were  sold  to  one  Ran- 
dolph. The  petition  alleges  that  tlie  land 
described  therein  and  certain  personal  prop- 


erty was  listed  with  Um  by  defendant  for 
sale  upon  certain  terms,  with  Instructions  to 
find  a  purchaser  upon  such  terms ;  the  plain- 
tiff then  and  there  agreeing  to  pay  him  a 
commission  of  5  per  cent,  on  the  gross 
amount  of  the  sale  price.  It  Is  further  al- 
leged that  the  plaintiff  secured  one  Leonard 
Randolph,  "who  agreed  to  purchase  the  said 
lands,  premises,  and  Improveihents,  and  who 
did  enter  into,  a  written  contract  with  the 
said  defendant  to  purchase  the  same  upon  the 
terms  and  conditions  named  by  defendant 
and  upon  terms  and  conditions  satisfactory 
to  the^  defendant,  and  that  a  sale  of  said 
lands,  premises,  and  improvements  was  made 
and  consummated  by  and  between  said  Ran- 
dolph and  the  defendant,  and  the  said  Rao- 
dolph  paid  to  the  defendant  thereon  about 
$2,000  in  cash  and  undertook  to  pay  the  bal- 
ance of  the  cash  payment  when  certain  re- 
quirements with  reference  to  the  title  had 
been  met  and  took  possession  of  said  prem- 
ises and  has  ever  since  been  in  possession 
thereof,  and  has  made  a  crop  thereon  during 
the  present  year."  In  the  next  paragraph 
the  petition  sets  out  the  terms  of  the  sale, 
and    in    the    paragraph    following    alleges: 

**That  plaintiff  was  the  efficient  and  procuring 
cause  of  the  sale  that  was  made;  that  he 
found  the  said  purchaser  and  placed  him  in 
communication  with  the  defendant  and  pursu- 
ant thereto  said  parties  negotiated  and  con- 
summated said  trade,"  etc. 

A  trial  resulted  In  a  judgment  for  plain- 
tiff for  the  full  amount  of  the  commissions, 
less  $50  paid  and  credited  tliereon. 

[1-6]  Under  the  first  assignment,  it  is  in- 
sisted that  the  petition  is  insufficient  to  sup- 
port the  verdict  cmd  judgment,  in  that  it 
fails  to  allege  that  plaintiff  procured  the 
execution  of  a  valid  and  enforceable  con- 
tract, or  that  the  person  so  found  was 
ready,  willing,  and  able  to  fully  complete 
the  sale  and  pay  the  purchase  price.  We 
think  the  allegations  are  sufficient  to  show 
that  plaintiff  procured  the  purchaser,  and 
that  a  sale  was  made  upon  terms  and  condi- 
tions satisfactory  to  the  defendant,  even 
though  the  allegations  be  construed  to  be  in- 
sufficient to  show  a  sale  upon  the  terms  speci- 
fied in  the  listing  contract  Where  It  is  al- 
leged that  the  seller  actually  sold  the  prem- 
ises to  a  purchaser  with  whom  the  broker 
was  negotiating  upon  specified  terms,  it  is 
not  necessary  for  the  petition  to  allege  tbat 
the  proposed  purchaser  was  able,  ready, 
and  willing  to  buy.  Pierce  v.  Nichols,  50 
Tex.  Civ.  App.  443,  110  S.  W.  206.  The  pe- 
tition does  not  in  any  sense  declare  upon 
an  option  contract,  but  alleges  in  plain  terms 
that  a  sale  was  made  by  and  between  Ran- 
dolph and  defendant.  It  is  true  that  the 
allegations  further  show  that  Randolph 
paid  only  $2,000  and  undertook  to  pay  the 
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balance  when  certain  requirements  with  ref- 
erence to  t|te  title  had  been  met.  The  rule 
is  settled  in  this  state  by  a  multitude  of 
decisions  that,  if  the  sale  should  not  be  con- 
summated because  of  a  defect  in  the  title, 
it  will  not  defeat  the  broker's  right  to  his 
commissions.  If  he  has  brought  the  seller 
and  purchaser  together  who  have  agreed 
upon  terms  and  prices,  if  the  title  is  good, 
the  broker  is  entitled  to  his  commissions, 
although  the  sale  is  never  effected  because 
of  a  defect  in  the  title.  Breckenridge  v. 
Claridge,  91  Tex.  627.  44  S.  W.  819,  43  L.  K. 
A.  593.  It  is  an  implied  condition  in  a  con- 
tract where  the  broker  procures  a  purchaser, 
with  whom  the  owner  agrees  upon  the 
terms  of  sale  satisfactory  to  both,  that  the 
title  shall  be  perfect.  Wilson  y.  Clark, 
35  Tex.  Civ.  App.  92,  79  S.  W.  649.  And  the 
allegations  here  are  sufficient  to  show  a  com- 
pleted sale  conditioned  upon  a  perfect  title. 
It  is  not  necessary  for  plaintiff  to  allege 
that  the  requirements  as  to  title  can  be  met. 
In  I^vy  V.  Dunken  Realty  Co.,  179  S.  W.  679, 
it  is  said: 

'The  rule  seems  to  be  well  settled  that 
where  a  real  estate  broker  has  contracted  for 
a  certain  compensation  for  procnring  a  custom- 
er to  purchase  on  certain  terms  and  condi- 
tions, and  he  procures  a  purchaser  who  agrees 
to  purchase  under  modified  terms  and  condi- 
tions differing  from  those  the  agent  has  au- 
thorized by  his  principal  to  make,  and  such 
terms,  as  modified,  are  agreed  to  by  the  owner 
of  the  property,  by  his  entering  into  a  written 
contract  of  sale,  embodying  the  modified  terms 
and  conditions,  with  the  purchaser,  the  broker 
is  entitled  to  his  commission  as  stipulated  in 
his  "contract  of  agency." 

The  pleading  does  not  show  that  an  un- 
enforceable contract  was  entered  into.  There 
is  no  statement  of  facts  in  the  record,  and 
we  must  presume  that  the  evidence  was 
sufficient  to  show  the  right  to  recover  un- 
der the  allegations.  The  questions  raised 
by  the  assignments  are  in  a  sense  techni- 
cal, going  only  to  the  sufficiency  of  ^e  plead- 
ings, and  are  in  effect  such  questions  as 
might  have  been  urged  by  a  general  de- 
murrer. Indulging  every  reasonable  pre- 
sumption in  favor  of  the  sufficiency  of  the 
petition,  we  think  the  assignments  should 
be  overruled.  Nor  was  it  necessary  for 
plaintiff  to  allege  that  a  binding  contract 
had  been  entered  into  betwe^i  defendant 
and  Randolph.  His  right  to  recover  did  not 
depend  upon  the  existence  of  such  contract. 
As  was  said  in  Loomis  v.  Broaddus  & 
Lea  veil,  134  S.  W.  743: 

"It  was,  however,  in  so  far  as  it  affected 
plaintiffs,  immaterial  what  construction  was 
placed  upon  such  contract.  They  [plaintiffs] 
having  brought  the  parties  [seller  and  purchas- 
er] together,  and,  they  having  made  a  contract 
in  terms  to  suit  themselves,  its  construction 
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was  a  matter  between  defendants  and  Dyer, 
and  was  a  matter  of  no  concern  to  the  appel- 
lees. As  to  whether  there  was  such  a  mutual 
mistake,  as  to  the  number  of  acres  in  the  sub- 
ject of  the  contract,  as  would  render  its  en- 
forcement against  the  appellant  inequitable, 
was  also  a  question  between  the  parties  to  such 
contract,  and,  however  determined,  could  not 
affect  plaintiff's  right  to  recover  the  commis- 
sion they  earned  by  bringing  the  parties  togeth- 
er and  their  then  agreeing  upon  a  cpntract  of 
sale  upon  terms  satisfactory  to  themselves. 
Plaintiffs  did  not  make  nor  induce  the  parties 
to  make  the  contract  in  the  terms  it  was  writ- 
ten, and  are  in  no  way  responsible  for  its  con- 
sequences." Henderson  &  Grant  v.  Gilbert, 
171  S,  W.  304. 

The  judgment  is  affirmed. 


DEAN  V.  DEAN.      (No.  6097.) 

(Court  of  CivH  Appeals  of  Texas.     June  25, 
1919.) 

1.  Judges   ^=>16(1)  —  Special  Judge  — Ab- 
sence OP  Regulab  Judge— "Absent." 

Where  the  regular  judge  had  agreed  to  go 
to  another  place  and  aid  in  war  work,  expect- 
ing to  be  absent  for  some  time,  and  had  notified 
the  clerk  to  have  the  attorneys  elect  a  special 
judge,  he  was  "absent"  within  the  meaning  of 
Rev.  St.  1911,  art.  1678,  authorizing  election 
of  special  judge. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Absent] 

2.  Judges    ^s»25(2)  —  Special  Judge  — Ab- 
sence OF  REGuiiAB  Judge— Tbmfo&aby  Re- 

t^^bn. 
The  fact  that  the  regular  judge,  after  the 
election  of  .a  special  judge,  merely  passed 
through  the  courtroom  without  intention  of  re- 
suming his  official  duties,  did  not  terminate  his 
absence  so  as  to  invalidate  the  acts  of  the  spe- 
cial judge. 

a.  Judges  ^=»25(2)— Special  Judge— Retubn 
OF  Regulab  Judge  —  CoMMENCEiiENT  of 
Tbial. 
After   plaintiff    had    announced    ready    for 
trial,   and   the   special  judge   was   waiting   an- 
nouncement by  defendant,  the  trial  had  begun, 
so  that  the  special  judge  might  proceed  there- 
with,   though    the   regular   judge    returned    at 
that  time. 

4.  Judges  ^=»14— Special  Judge— Statute- 
Validity. 

Rev.  St.  1911,  art  1678,  authorizing  elec- 
tion of  a  special  judge  by  the  lawyers  attend- 
ing court  when  the  regular  judge  ia  unwilling 
to  serve,  is  valid,  though  Const,  art.  5,  §  7, 
merely  authorizes  the  Legislature  to  provide 
for  the  holding  of  a  court  when  the  judge 
thereof  is  absent,  disabled,  or  disqualified. 

5.  Trial  <©=»352(4)— Special  Issues— Appli- 
cability TO  Evidence— Declabations. 

In  a  suit  by  a  daughter  to  cancel  a  deed 
given  to  her  father  for  land  inherited  from  her 
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jDother  because  the  deed  was  secured  by  false 
statement  that  the  land  belonged  to  the  father, 
the  statement  of  the  father,  proved  by  the 
daughter,  that  he  did  not  intend  to  make  a 
gift  of  the  land  to  his  wife,  though  he  had  it 
deeded  to  her,  was  evidence  of  that  intent, 
requiring  the  submission  of  a  special  issue  as 
to  the  falsity  of  his  statement  that  the  land 
belonged  to  him. 

6.  Trial  <&s>d51(4)  —   Special  Isscbst-Ap- 

PLIOABIIJTT  TO  EVIDENCE— DENIAL  OF  MlS- 
BEPBESENTATION. 

In  a  suit  to  set  aside  a  deed  because  pro- 
cured by  fraud,  a  denial  by  defendant  that  he 
made  any  misrepresentations  is  evidence  that 
the  statements  he  made  were  true,  requiring 
the  submission  of  the  issue  of  their  truth  to 
the  jury. 

7.  Husband  and  Wife  e=>49^{S)—GinQ  to 
Wife  ~  Admissibility  of  Evidence  — In- 
tent. 

In  a  suit  to  cancel  a  deed  given  by  a  daugh- 
ter to  her  father  for  land  inherited  from  her 
mother,  where  defendant  claimed  to  have  pur- 
chased the  land  with  his  separate  estate,  it  was 
error  to  exclude  his  testimony  that  the  reason 
for  deeding  it  to  his  wife  was  to  avoid  admin- 
istration in  case  of  his  death;  the  testimony 
being  material  on  issue  of  his  intention  to  give 
the  land  to  his  wife. 

8.  Witnesses  ^=»159<5,  8)  —  Competency  — 
Transactions  with  Deceased  Person. 

Testimony  by  husband  as  to  his  intent  in 
having  land  deeded  to  his  wife,  since  deceased, 
does  not  relate  to  transaction  with  her  so  as 
to  be  incompetent  under  Rev.  St,  1911,  art 
3690,  though  testimony  as  to  her  agreement  to 
hold  it  in  trust  for  him  is  incompetent. 

9.  Husband  and  Wife  €!=5>49%(8)— Gift  to 
Wife— Presumption- Evidence. 

Property  purchased  from  a  husband's  sep- 
arate estate  is  presumed  to  have  been  given 
to  the  wife  so  as  to  become  her  separate  es- 
tate where  the  deed  was  taken  in  her  name, 
but  the  presumption  may  be  rebutted. 

10.  •  Evidence  ^=»  151(1)  —  Competency  —  In- 
tent. 

The  intent  with  which  a  party  does  an  act 
is  a  fact  known  to  him  concerning  which  he  is 
competent  to  testify,  though  other  witnesses 
cannot  testify  to  such  intent,  but  only  to  facts 
and  circumstances  evidencing  intent. 

11.  Deeds  ^=:9l96(2)— Purchase  from  Child 
—Fraud. 

The  rule  that  the  burden  is  upon  a  parent 
purchasing  property  from  a  child  to  establish 
the  fairness  of  the  transaction  does  not  apply 
where  the  property  in  fact  belonged  to  the  fa- 
ther, but  the  title  was  in  the  daughter  as  her 
mother's  heir. 

12.  Limitation  op  Actions  ^=»100(3,  12)  — 
Accrual  of  Rightv-Relief  from  Fraud. 

Limitation  against  a  suit  to  secure  relief 
from  a  deed  procured  by  fraud  begins  to  run 
when  the  fraud  becomes  known,  and  knowledge 
of  a  fact  which  would  induce,  by  a  prudent  per- 
son, inquiry  which  would  lead  to  discovery  of 
fraud,  is  in  law  a  knowledge  of  the  fraud. 


13.  Limitation  of  Actions  <&=»  100(7)  —  Ac- 
crual OF  Right— Knowledge  of  Fraud- 
Child. 
The    rule    requiring    diligence    to    discover 
fraud  does  not  apply  where  a  father  defraud- 
ed his  child,  in  which  case  the  child  can  rely 
on    the    parent's    representations    until    facts 
showing  fraud  come  to  knowledge. 

14;  Limitation  of  Actions  <&=>39(7)— Four- 
Ybar  Statute—  Cancellation  of  Deed. 
A  suit  to  set  aside  a  deed  procured  by  fraud 
is  barred  by  the  four-year  statute  of  limita- 
tions. 

15.  Appeal  and  Error  ^=s>1060(3)  —  Harm- 
less Error  —  Misconduct  op  Counsel  — 
Failure  of  Court  to  Act. 

Where  counsel  for  plaintiff  in  his  argument 
stated  that  any  man  pleading  the  statute  of 
limitation  is  dishonest,  it  was  reversible  error 
for  the  court  to  refuse  to  instruct  the  jury  to 
disregard  the  statement. 

16.  Cancellation  of  Instruments  ^=;»59— 
Bight  to  Relief— Equities. 

Rev.  St  1911,  art.  7761,  providing  for  an 
adjustment  of  claims  for  improvenienta  and 
rents  and  profits  in  suits  of  trespass  to  try 
title,  does  not  apply  to  a  suit  for  cancellation 
of  a  deed,  but  in  the  latter  the  plaintiff  will 
be  required  to  do  equity  by  paying  for  improve- 
ments made  and  taxes  paid  by  the  grantee  in 
good  faith. 

Appeal  from  District  Court,  McLennan 
County ;  H.  M.  Richey,  Judge. 

Suit  by  Edna  Dean  against  Chas.  Dean 
for  the  cancellation  of  a  deed.  Judgment  for 
plaintiff,  and  defendant  appeals.  Keversed 
dnd  remanded. 

See,  also,  198  S.  W.  567. 

Nat  Harris  and  Stribling  &  Stribling,  all 
of  Waco,  for  appellant, 

Williams  &  Williams,  of  Waco,  for  appel- 
lee. 

Findings  of  Fact 

JENKINS,  J.  Appellant  is  the  father  of 
appellee.  His  first  wife  was  her  mother; 
she  being  the  only  child  of  that  marriage. 
Appellee's  mother  died  September  22,  18SS, 
at  which  time  appellee  was  eight  years  old. 
On  June  21,  1888,  appellant  bought  from 
Stephen  Turner  the  lot  In  controversy,  pay- 
ing for  the  same  with  money  given  to  him 
by  his  father.  By  direction  of  appellant  the 
deed  was  made  to  his  wife.  The  property 
was  immediately  occupied  by  them  as  a  home. 
About  a  year  after  the  death  of  his  first  wife 
appellant  married  again. 

Appellee  continued  to  live  with  her  father 
and  stepmother  until  the  summer  of  1895, 
when,  on  account  of  unpleasant  relations 
with  her  stepmother,  she  went  to  live  with 
her  paternal  uncle  In  Parsons,  Kan.,  where 
she  remained  about  three  years,  except  that 
during  that  time  she  returned  to  Waco  on  ac- 
count of  the  sickness  of  her  father,  where 
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she  remained  for  several  months.  After- 
wards she  lived  for  a  while  with  an  aunt  in 
New  Hampshire.  Subsequently  she  taught 
school  In  Chicago,  in  'British  Columbia,  in 
Alaska,  and  In  Seattle,  where  she  was  liv- 
ing up  to  short  time  before  this  suit  was 
filed,  November  25,  1914. 

On  July  26, 1894,  appellee  executed  a  deed 
to  appellant  for  the  land  in  controversy,  for 
the  recited  consideration  of  $1  and  love  and 
affection.  This  suit  was  brought  by  appel- 
lee to  set  aside  that  deed,  on  the  ground 
that  the  same  was  obtained  by  false  and 
fraudulent  representations,  and  to  recover 
the  lot  as  the  only  heir  of  her  mother.  Ap- 
pellant denied  the  allegations  of  fraud,  plead- 
ed the  three,  four,  five,  and  ten  year  statutes 
of  limitation,  improrements  in  good  faith, 
and  payment  of  taxes,  insurance,  and  repairs. 

The  case  was  tried  before  a  special  judge 
elected  by  members  of  the  bar.  It  was  sub- 
mitted to  a  jury  on  special  issues,  and  judg- 
ment was  rendered  for  appellee. 

Opinion. 

The  first  and  second  assignments  of  error 
challenge  the  jurisdiction  of  the  special  judge 
on  the  grounds:  (a)  That  the  regular  judge 
was  not  absent  when  the  special  judge  was 
elected ;  and  (b)  if  so,  he  returned  before  the 
trial  of  this  case  began. 

The  facts  in  reference  to  these  Issues  are: 
The  regular  judge  had  been  asked  to  go  to 
Houston  to  aid  in  war  work,  and  had  agreed 
to  do  so,  expecting  to  be  absent  for  some 
time,  but  did  not  contemplate  resigning.  On 
June  20,  1918,  he  requested  the  clerk  of  the 
court  to  notify  the  bar  that  he  would  not 
hold  court  the  remainder  of  that  week,  and 
to  ask  them  to  elect  a  special  judge.  They 
did  so,  and  the  special  judge  called  this  case 
for  trial.  Plaintiff  announced  ready,  and 
defendant's  counsel  stated  that  they  expected 
to  be  ready  for  trial  the  next  morning,  and 
asked  that  the  case  be  passed  to  that  time. 
TUis  was  done.  The  next  morning  the  de- 
fendant announced  ready,  and  the  trial  pro- 
ceeded. 

Some  time  during  the  day  of  the  20  th,  aft- 
er the  election  of  the  special  Judge,  the  reg- 
ular judge  passed  through  the  courtroom, 
going  to  his  private  chamber.  This  was  aft- 
er the  special  Judge  had  adjourned  court  for 
the  day. 

[1-3]  We  hold:  (a)  That  the  regular  judge 
was  absent  within  the  meaning  of  the  stat- 
ute when  the  special  judge  was  elected ;  (b) 
that  passing  through  the  courtroom,  with- 
out any  intention  of  discharging  his  ofH- 
*cial  duty,  did  not  terminate  his  absence ;  (c) 
that  by  reason  of  the  fact  that  the  plaintiff 
\iad  announced  ready  for  trial,  and  the  spe- 
cial judge  was  waiting  announcement  by  de- 
fendant, the  trial  of  the  case  had  begun  be- 
fore the  regular  Judge  came  to  the  court- 
house. For  which  reasons  we  overrule  the 
first  and  second  assignments  of  error. 
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[4]  We  overrule  these  assignments  for  an- 
other reason.  The  regular  judge,  on  account 
of  private  business  preparatory  to  leaving 
for  Houston,  was  unwilling  to  hold  court  on 
the  20th  of  June,  or  any  time  thereafter  dur- 
ing the  time  this^  case  was  being  tried.  The 
statute  on  this  subject  is  as  follows: 

"R.  8.  art.  1678.  Special  Judge-When  and 
How  ^tooted.— Whenever,  on  the  day  appointed 
for  a  term  of  the  district  court,  or  at  any  time 
before  the  expiration  of  the  term,  or  the  com- 
pletion of  all  the  business  of  the  court,  the 
judge  thereof  shall  be  absent,  or  shall  be  un- 
able or  unwilling  to  hold  the  court,  there  shall 
thereby  be  no  failure  of  the  term,  and  no  fail- 
ure to  proceed  with  the  business  of  the  court, 
but  the  practicing  lawyers  of  such  court  pres- 
ent thereat  may  proceed  to  elect  from  among 
their  number  a  special  judge  of  said  court, 
who  shall  proceed  to  hold  said  court  and  con- 
duct the  business  thereof,  and  shall  have  all 
the  power  and  authority  of  the  judge  of  said 
court,  during  such  continued  absence  or  in- 
ability, and  until  the  completion  of  any  busi- 
ness begun  before  such  special  judge." 

Article  {},  §  7,  of  the  Constitution  of  this 
state  reads  in  part  as  follows: 

"The  Legislature  shall  also  provide  for  the 
holding  of  court  when  the  judge  thereof  is  ab- 
sent, or  is  from  any  cause  disabled  or  dis- 
qualiiied  from  presiding." 

It  is  the  contention  of  appellant  that,  in- 
asmuch as  the  Constitution  does  not  provide 
for  the  election  of  a  special  judge  in  the 
event  the  regular  judge  is  "unwilling"  to  ' 
hold  court,  therefore  so  much  of  the  statute 
as  does  so  provide  is  unconstitutional.  If 
the  Constitution  had  contained  no  provision 
on  this  subject,  the  Legislature  could  un- 
doubtedly have  provided  for  the  election  of 
a  special  judge  in  any  event  it  saw  proper. 
We  do  not  think  that,  because  the  Constitu- 
tion makes  it  the  duty  of  the  Legislature  to 
provide  for  supplying  the  place  of  the  reg- 
ular judge  in  certain  specified  events,  it  is 
therefore  deprived  of  the  power  to  so  pro- 
vide in  other  events. 

[6]  Appellant  assigns  error  upon  the  re- 
fusal of  the  court  to  submit  to  the  jury  the 
following  special  issue: 

"Was  the  statement  made  by  the  defendant 
that  he  (defendant)  owned  the  property  in 
question  false  and  fraudulently  made  for  the 
purpose  of  inducing  the  plaintiff  to  sign  the 
deed?" 

The  testimony  of  both  the  appellee  and  of 
the  appellant  was,  in  substance,  that  appel- 
lant told  the  appellee  that  the  property  was 
paid  for  with  appellant's  separate  money, 
and  that  he  had  the  deed  made  to  his  wife 
for  the  reason  that  he  had  failed  in  busi- 
ness in  Kansas,  that  he  did  not  know  that 
his  homestead  was  exempt  under  the  laws  of 
this  state,  and  for  the  further  reason  that 
he  was  engaged  in  a  hazardous  occupation 
(brakeman  on  railroad),  and  that  in  the  event 
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he  should  be  killed  his  wife  wished  to  go  to 
St.  Louis  to  her  people,  and  that  he  had  been 
advised  that  in  such  event  she  could  not  sell 
the  property  without  giving  bond,  and,  be- 
ing a  stranger,  she  would  be  unable  to  do  so, 
that  it  was  not  his  intention  to  give  the  prop- 
erty to  his  wife,  but,  on  the  contrary,  that  It 
should  remain  his  separate  property,  and 
that  his  wife  agreed  to  deed  it  to  him  "when 
he  got  on  the  other  end,"  by  which  we  under- 
stand when  he  got  free  of  debt.  This  stdte- 
ment  was  made  for  the  purpose  of  inducing 
appellee  to  sign  the  deed,  and  it  had  that  ef- 
fect. So,  if  it  was  not  true,  It  was  fraudu- 
lent in  law. 

The  court  refused  to  submit  this  Issue  up- 
on the  theory  that  the  uncontroverted  evi- 
dence showed  that  the  statement  that  the 
property  was  his  separate  property  was  false, 
in  this:  The  uncontroverted  evidence  showed 
that  the  property  was  paid  for  with  the  sep- 
arate means  of  the  husband;  that  the  deed 
Was  made  to  the  wife  at  his  Instance;  that 
from  these  facts  the  law  presumes  It  was  in- 
tended as  a  gift  to  her;  that  appellant's 
statement  to  appellee  that  he  did  not  so  in- 
tend was  no  evidence  of  the  truth  of  such' 
statement.  (The  court  refused  to  permit  ap- 
pellant to  answer  the  question  as  to  why  he 
had  the  deed  made  to  his  wife.) 

We  think  the  court  was  in  error  In  holding 
that  the  statement  by  appellant  to  appellee 
that  he  did  not  intend  to  make  a  gift  of  the 
property  to  his  wife  was  no  evidence  of  the 
truth  of  such  statement.  Such  statement  was 
a  self-serving  declaration,  and  could  not  have 
been  put  in  evidence  by  appellant  Bu*i  hav- 
ing been  put  in  evidence  by  appellee,  we 
think  it  was  entitled  to  be  considered  !^  the 
Jury  for  what  they  might  have*  considered  It 
worth.  By  way  of  illustration:  Suppose  a 
defendant  is  on  trial  for  murder.  The  evi- 
dence as  to  whether  he  killed  the  deceased  is 
circumstantial.  The  state  puts  a  witness  on 
the  stand  who  testifies  that  the  defendant 
told  him  that  he  killed  the  deceased;  that 
he  did  so  in  self-defense,  detailing  what  he 
claimed  to  be  the  circumstances  of  the  kill- 
ing, which,  if  true,  would  make  a  case  of 
self-defense.  The  defendant  does  not  testify. 
Could  the  court  properly  refuse  to  submit 
the  Issue  of  self-defense  upon  the  ground 
that  there  was  no  evidence  of  such  fact? 
We  think  not 

[6]  We  hold  that  the  court  was  in  error  in 
not  submitting  the  issue  as  to  the  truth  or 
falsity  of  appellant's  statement  to  appellee 
for  another  reason.  After  stating  what  he 
told  his  daughter,  as  hereinbefore  set  out,  he 
was  permitted  to  state  without  objection  that 
he  did  not  make  any  misrepresentations  to 
her.  If  he  did  not,  what  he  told  her  was 
true.  If  true,  the  property  was  his  separate 
property.  This  testimony  required  the  court 
to  give  the  requested  charge  as  set  forth  in 
tlie  third  assignment  of  error. 


[7 J  We  sustain  the  fourteenth  assignment 
of  error,  which  complains  of  the  action  of  the 
court  in  refusing  to  permit  appellant  to  tes- 
tify that  his  reason  for  having  the  deed 
made  to  his  wife  was  that  he  was  engaged. 
in  railroading,  which  was  extrahazardous  at 
that  time,  so  that,  if  he  should  be  killed, 
his  wife  could  sell  the  property  without  ad- 
ministration, and  return  to  her  people.  This 
testimony  was  material  on  the  issue  as  to 
whether  or  not  appellant  intended  to  make  a 
gift  of  the  property  to  his  wife,  and  this 
issue  is  determinative  of  the  rights  of  the 
parties  hereto. 

[8]  R.  S.  art  3690,  reads  as  foUows: 

"/n  AcUotu  by  or  Againsi  ExecMiora,  etc,  Cer- 
tain  Testimony  Not  Allowed, — In  actions  by  or 
against  executors,  administrators  or  guardians, 
in  which  judgment  may  be  rendered  for  or 
against  them  as  such,  neither  party  sliall  b« 
allowed  to  testify  against  the  others  as  to 
any  transaction  with,  or  statement  by,  the 
testator,  intestate  or  ward,  unless  called  to 
testify  thereto  by  the  opposite  party;  and  the 
provisions  of  this  article  shall  extend  to  and 
include  all  actions  by  or  against  the  heirs  or 
legal  representatives  of  a  decedent  arising  oul 
of  any  transaction  with  such  decedent" 

[9, 1 0]  We  do  not  think  that  it  was  compe- 
tent for  appellant  to  testify,  over  objection 
of  appellee,  that  his  wife  agreed  to  hold  the 
property  in  trust  for  him,  for  the  reason  that 
such  testimony  is  rendered  incompetent  by 
the  statute  above  set  out.  For  which  reason 
we  overrule  appellant's  fifteenth  assignment 
But  this  would  not  preclude  appellant  from 
testifying  as  to  his  intention  in  having  Tur- 
ner make  the  deed  to  his  wife.  The  object 
of  the  statute  is  to  prevent  a  party  from  tes- 
tifying as  to  alleged  facts  occurring  in  a 
transaction  between  him  and  a  deceased  per- 
son, which  might  be  contradicted  if  such  per- 
son was  alive.  In  the  instant  case,  the  prop- 
erty being  paid  for  with  appellant's  money, 
it  became  his  separate  property,  unless  he 
intended  to  give  it  to  his  wife,  in  which 
event  it  became  her  separate  property.  The 
fact  that  he  had  the  deed  made  to  his  wife 
raises  the  presumption  that  he  intended  to 
make  a  gift  of  the  property  to  her.  But 
this  presumption  may  be  rebutted  by  com- 
petent evidence.  The  intent  with  which  a 
party  does  an  act  is  a  fact  known  to  him, 
and  he  is  a  competent  witness  to  testify  as 
to  such  fact.  Berry  v.  State,  30  Tex.  App. 
423,  17  S.  W.  1080.  Had  his  wife  been  alive, 
she  could  not  have  testified  that  such  was 
not  his  intention;  for  she  could  not  have 
known  such  fact.  Had  she  so  testified,  It 
would  h^ve  been  only  the  statement  of  her- 
opinion,  and  not  the  statement  of  a  fact 
Drake  v.  s'tate.  29  Tex.  App.  271,  278,  15  S. 
W.  727.  728,  730.  It  is  true  that  had  the 
wife  of  appellant  been  alive,  she  might  have 
testified  to  facts  tending  to  show  that  appel- 
lant's testimony  as  to  his  intention  in  having 
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the  deed  made  In  her  name  was  false,  such 
as  his  declaration  before,  at  the  time  of,  or 
subsequent  to,  the  execution  of  the  deed,  if 
she  knew  any  such  facts.  But  this  is  true 
as  to  any  other  person  having  knowledge  of 
such  facts.  Appellee  was  not  prevented  from 
proving  by  her  mother,  by  reason  of  her 
death,  what  appellant's  Intention  in  the  mat- 
ter was,  because  she  could  not  have  testified 
to  such  fact  had  she  Been  living. 

[It]  Appellee  cites  authority  to  the  effect 
that,  "if  a  parent  buys  property  of  its  child," 
the  burden  of  pro\ing  the  entire  fairness  of 
the  transaction  is  upon  the  parent.  This 
well-established  doctrine  has  no  application 
to  the  instant  case.  One  cannot,  in  the  sense 
here  referred  to,  buy  from  another  property 
which  such  other  does  not  own.  It  is  only 
where  the  chUd  has  parted  with  something 
that  undue  influence,  the  exercise  of  which 
is  a  fraud,  will  be  presumed  where  such 
transaction  is  against  the  interest  of  the 
child.  In  the  Instant  case,  if  the  lot  was 
the  separate  property  of  her  mother,  the  fact 
that  she  executed  a  deed  theVeto  to  her  fa- 
ther without  any  consideration  would  con- 
clusively establish  fraud  upon  the  part  of 
appellant.  On  the  other  hand,  if  the  lot  was 
in  fact  the  separate  property  of  her  father, 
she  not  only  parted  with  nothing  in  execut- 
ing such  deed,  but  she  was  discharging  a 
moral  obligation  which  she  owed  to  her  fa- 
ther in  assisting  him  to  remove  a  cloud 
from  the  title  to  his  property.  The  fact  that 
appellee  is  the  child  of  appellant  is  not  ma- 
terial on  the  issue  as  to  whether  the  lot  was 
the  separate  property  of  her  mother  or  the 
separate  property  of  her  father. 

The  fact  that  appellee  was  the  child  of  ap- 
pellant, only  19  years  of  age,  living  with  her 
father,  and  under  his  influence.  Is,  however, 
material  upon  another  issue  of  this  case, 
namely,  the  issue  of  limitation. 

[12, 13]  Where  a  deed  has  been  obtained  by 
fraud,  limitation  will  begin  to  run  when  such 
fraud  is  dlscoveted.  Knowledge  of  such  fact 
as  would  put  a  person  of  ordinary  prudence 
upon  inquiry,  which,  if  seasonably  pursued, 
would  lead  to  a  discovery  of  the  fraud,  is  in 
law  knowledge  of  such  fraud.  Ordinarily  a 
person  who  had  been  induced  by  fraud  to 
part  with  his  property  must  use  reasonable 
diligence  to  discover  such  fraud.  Kuhlman 
V.  Baker,  50  Tex.  636;  Bass  v.  James,  83 
Tex.  110.  18  S.  W.  336 ;  Smith  v.  Fly,  24  Tex. 
350,  76  Am.  Dec.  109 ;  Munson  v.  Hallowell, 
26  Tex.  475,  84  Am.  Dec.  582;  Alston  v. 
Richardson,  51  Tex.  6;  Boren  v.  Boren,  38 
Tex.  Civ.  App.  139,  85  S.  W.  48;    Powell  v. 
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f  March,  169  S.  W.  938.  This,  however,  does 
not  apply  where  the  relation  of  trust  and 
confidence  exists  as  between  father  and  child, 
and  where  such  trust  and  confidence  is  the 
means  whereby  the  fraud  was  consummat- 
ed. In  such  case  the  child  may  continue  to 
trust'^the  father,  without  using  any  means 
to  discover  the  fraud  until  it  has,  without 
such  inquiry,  come  into  possession  of  such 
facts  as  would  put  an  ordinarily  prudent  per- 
son upon  inquiry,  at  which  time,  and  not 
before,  if  the  child  has  arrived  at  the  age 
of  maturity,  it  is  bound,  as  any  other  per- 
son would  be,  to  reasonably  pursue  such  in- 
quiry, and  at  which  time,  and  not  before,  the 
statute  of  limitations  will  begin  to  run.  Pit- 
Inan  v.  Holmes,  34  Tex.  Civ.  App.  485,  78  S. 
W.  963. 

[14]  The  four-year  statute  of  limitation  is 
applicable  in  a  suit  to  set  aside  a  deed  {Pro- 
cured by  fraud.  B.  S.  art.  5690;  Railway 
Co.  V.  Tltterington,  84  Tex.  218,  19  S.  W. 
472,  31  Am.  St  Rep.  39;  McCampbell  v. 
Durst,  15  Tex.  Civ.  App.  522,  40  S.  W.  815; 
Cooper  V.  Lee,  75  Tex.  114,  12  S.  W.  483; 
Keenon  v.  Miller,  143  S.  W.  986 ;  Groesbeck 
V.  Crow,  91  Tex.  74,  40  S.  W.  1028;  Hamil- 
ton V.  Green,  166  S.  W.  97 ;  Gilmore  v.  O'Neil, 
139  S.  W.  1162. 

[1 5]  The  statement  by  counsel  in  his  argu- 
ment to  the  Jury  that  any  man  who  would 
plead  the  statute  of  limitation  is  dishonest,  to- 
gether with  the  fact  that  the  court  refused 
to  Instruct  the  Jury  to  disregard  the  same, 
constitutes  reversible  error.  There  was 
strong  evidence  in  support  of  such  plea.  The 
statement  of  counsel  was  calculated  to  prej- 
udice the  Jury  against  the  appellant.  The 
Jury  found  against  him  on  this  issue. 

[16]  This  is  not  a  suit  of  trespass  to  try 
title,  and  therefore  article  7761,  R.  S.,  does 
not  apply.  This  being  an  equitable  proceed- 
ing to  set  aside  a  deed,  the  appellee,  if  she 
recovers,  will  be  required  to  do  equity.  The 
Jury  found  that  appellant  had  placed  im- 
provements on  the  property  in  good  faith, 
and  that  he  had  spent  certain  sums  for  tax- 
es, insurance,  and  repairs ;  also  that  he  had 
received  certain  rents  from  the  property. 
Such  being  the  case,  the  court  erred  in  not 
adjusting  the  equities,  and  rendering  Judg- 
ment for  appellant  for  such  sum  as  would 
recompense  him  for  his  expenditures. 

There  are  some  other  assignments  which 
we  deem  it  unnecessary  to  pass  upon. 

For  the  reasons  herein  stated,  the  Judg"- 
ment  of  the  trial  court  herein  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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TRINITT  PORTLAND  CEMENT  CO.  v. 
HORTON  et  al.     (No.  1490.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

May  14,  1010.    Rehearing  Denied 

June  18,  1919.) 

1.  Limitation    of   Actions    ^=»55(5)— Tres- 
pass. 

In  trespass  a  right  of  action  arises  when 
the  cause  is  created,  and  the  statute  of  limita- 
tions is  put  into  operation  when  plaintiflTs  in- 
dosure  is  invaded. 

2.  Limitation  of  Actions  ^s>55(6)  —  Nui- 
sance. 

In  action  in  the  nature  of  a  nuisance  In 
which  there  has  been  no  actual  invasion  of 
plaintiff's  land,  the  first  right  of  action  does 
not  arise  until  some  injury  has  been  suffered, 
no  matter  when  the  cause  of  injury  occurred. 

3.  Action  ^=»30  —  Foheims  at  Common  Law  — 
Trespass—Nuisance. 

At  common  law  the  breaking  of  the  close 
of  another  would  give  an  action  in  trespass, 
while  for  creating  a  nuisance  the  action  would 
be  case. 

4.  Limitation  of  Actions  ^=»55(e)  —  Nui- 
sance. 

Though  plaintiff^  delayed  for  ten  years  in 
suing  for  damages  caused  by  dust  which,  when 
the  wind  was  in  certain  directions,  was  carried 
from  defendant's  cement  plant  onto  their  prem- 
ises, Jieldt  that  the  nuisance  could  not  be  con- 
sidered a  permanent  one  because  the  structure 
was  permanent,  so  as  to  bar  plaintiff's  right 
of  action  by  limitations. 

Appeal  from  District  Court,  Dallas  Coun- 
ty; Kenneth  Foree,  Judge. 

Action  by  Mrs.  L.  L.  Horton  against  the 
Trinity  Portland  Cement  Company,  which 
was  consolidated  with  an  action  by  R.  M. 
Horton  against  the  same  defendant  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Thompson,  Knight,  Baker  &  Harris,  of 
Dallas  (J.  Hart  Willis  and  Alex  F.  Weisberg, 
both  of  Dallas,  of  counsel),  for  appellant 

S.  C.  Lewis,  of  Dallas,  for  appellees. 

HUFF,  C.  J.  This  is  an  appeal  from  a 
judgment  rendered  In  a  consolidated  cause, 
by  agreement  of  all  parties,  upon  one  action 
brought  by  Mrs.  L.  L.  Horton,  December  4, 
1916,  and  prosecuted  to  judgment  upon  an 
amended  petition  filed  September  27,  1917, 
and  also  an  action  by  R.  M.  Horton  filed  on 
the  same  dates  as  that  of  Mrs.  Horton.  The 
action  Is  based  upon  an  alleged  nuisance 
created  by  appellant,  the  Trinity  Portland 
Cement  Company.  For  the  purpose  of  this 
opinion  It  will  suffice  to  state  that  the  appel- 
lees alleged  they  owned  a  tract  of  land,  ap- 
proximately 200  acres,  lying  about  one-fourth 
to  one-half  mile  of  appellant's  cement  manu- 
facturing plant;  that  In  the  operation  of 
the  plant  and  in  the  manufacture  of  cement 


there  were  created  large  quantities  of  dust, 
etc.;  that  this  dust,  during  certain  seasons 
of  the  year  and  when  the  wind  was  in  cer- 
tain quarters,  would  blow  away  and  upon 
the  appellees'  property,  impairing  the  rental 
value  of  their  land  and  Injuring  the  crops 
thereon,  rendering  the  occupancy  of  the  prop- 
erty disagreeable  and  uncomfortable;  and 
that  such  cement,  dust,  dirt,  gases,  and  ele- 
ments seriously  affected  the  eyes,  lungs,  and 
the  comfortable  enjoyment  of  the  premises 
by  the  appellees  and  produced  great  annoy- 
ance and  inconTenlenee.  The  damages  alleg- 
ed were  to  the  crops  grown  on  their  land  and 
for  personal  Inconvenience  during  the  two 
years  preceding  the  filing  of  the  amend- 
ments. The  appellant,  In  answer,  alleged 
that  for  more  than  ten  years  it  owned  and 
operated  the  plant  In  question,  and  that  it 
had  been,  during  the  years,  a  permanent 
business,  occupying  the  same  premises  and 
operating  in  the  same  manner  night  and 
day;  that  It  during  that  time  had  a  very- 
large  substan^al  and  extensive  business, 
permanent  In  character,  employing  hundreds 
of  employ^;  that  the  dust,  etc.,  had  not 
been  Intermittent  or  dependent  upon  any  ac- 
cident or  contingencies.  The  appellant  then 
pleaded  the  two  years'  statute  of  limitation 
as  a  defense  in  bar  of  the  appellee's  cause 
of  action.  The  jury  found  no  damages  for 
rental  value  of  the  land  or  to  the  injury' of 
crops  grown  on  the  appellee's  land,  but 
found  that  Mrs.  L.  L.  Horton  had  been  dam- 
aged $300  and  R.  M.  Horton  $200,  between 
January  1,  1915,  and  September  26,  1917,  by 
being  seriously  and  materially  interfered 
with  in  the  comfort|ible  enjoyment  of  their 
homes  and  premises,  and  annoyed.  Incon- 
venienced, and  injured  In  their  person  by 
the  operation  of  the  cement  plant  between 
those  dates.  The  facts  show  that  the  plant 
was  completed  upon  appellant's  tract  of 
land  in  1908,  and  had  been  constantly  oper- 
ated from  that  period  up  to  the  trial,  day 
and  night;  that  it  is  and  flad  been  during 
that  time  a  costly  and  substantial  structure, 
employing  some  200  men;  and  that  its  out- 
put of  the  products  was  large  per  day.  The 
appellees'  land  Is  about  one-fourth  of  a  mile 
from  the  plant  and  north.  The  testimony 
will  warrant  the  finding  that  when  the  wind 
is  from  the  south  the  dust,  etc.,  falls  on  the 
land  and  homes  of  the  appellees.  When 
from  the  north  it  does  not  do  so,  or  perhaps 
from  other  quarters;  that  in  dry  weather  it 
falls  on  the  land,  but  in  wet  it  does  not  do 
so  to  so  great  an  extent.  If  at  all.  The  evi- 
dence also  shows  that  the  appellant  uses 
what  is  known  or  termed  the  dry  process  in 
the  manufacture  of  cement  There  appears 
to  be  another  process  known  as  the  wet,  and 
there  is  some  evidence  to  the  effect  that  if 
the  wet  process  is  used  the  dust  would  n<^ 
reach  the  premises  of  the  appellee.  The 
president  of  the  Texas  Cement  Plant,  an- 
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other  company,  testified  his  company  had 
changed  from  the  dry  to  the  wet  process; 
that  they  thought  the  wet  process  practical- 
ly eliminated  the  dust;  and  that  they  adopt- 
ed that  process  for  that  purpose.  The  ap- 
pellant requested  the  court  to  instruct  a 
▼erdlct  for  It,  and  the  assignments  present* 
ed  are  hased  upon  the  refusal  to  so  instruct, 
presenting  propositions  that  under  the  plead- 
ings and  facts  the  cause  of  action  was  bar- 
red by  the  statute  of  limitations  and  that 
limitation  began  to  run  atlJie  completion  of 
the  plant  on  appellant's  land,  or  at  least  up- 
on the  first  Injury. 

[1-4]  The  only  question  presented  for  our 
determination  is  whether  the  cause  of  action 
on  which  a  recovery  was  had  is  barred  by 
the  two  years'  statute  of  limitation.  The 
damages  sued  for  and  recovered  were  for 
personal  discomfort,  annoyance,  etc.,  suffer- 
ed within  the  two  years  next  before  the  in- 
stitution of  the  suit.  The  cause  of  action 
set  up  is  for  damages  resulting  from  a  nui- 
sance. The  brief  of  appellant  admits  the 
operation  of  its  plant  created  a  nuisance. 
That  fact  being  established,  the  rules  of  law 
as  to  the  accrual  of  damages  resulting  from 
nuisance  must  control.  Apparently,  at  least, 
there  appears  to  be  some  confusion  among 
the  many  decisions  of  the  various  courts, 
and  ours  as  well  as  others,  as  to  when  the 
cause  of  action  accrued.  We  believe  much  of 
the  trouble  lies  in  not  keeping  in  mind  the 
clear  distinction  between  a  trespass  and  a 
nuisance.  In  trespass  a  right  of  action  arises 
when  the  cause  Is  created.  The  statute  in 
trespass  is  put  in  operation  at  the  date  of 
the  construction  of  the  building  or  thing 
which  actually  invades  the  close  of  the  com- 
plaint Houston  Waterworks  v.  Kennedy, 
70  Tex.  233,  8  S.  W.  36;  Lyles  v.  Railway  Co., 
73  Tex.  95,  11  S.  W.  782 ;  Paris  v.  Allred,  17 
Tex.  Civ.  App.  125,  43  S.  W.  62.  In  actions 
in  the  nature  of  a  nuisance  in  which  there 
has  been  no  actual  invasion  of  plaintiff's 
land,  as  a  general  rule,  the  first  right  of  ac- 
tion does  not  arise  until  some  injury  has 
been  suffered,  no  matter  when  the  cause  of 
injury  occurred.  Railway  Co.  v.  Anderson, 
194  S.  W.  662;  Southwestern  Portland  Ce- 
ment Co.  V.  Kezer,  174  S.  W.  661;  Railway 
Co.  V.  Goldman,  8  Tex.  Civ.  App.  257,  28  S. 
W.  267;  City  of  Houston  v.  Railway  Co.,  26 
Tex.  Civ.  App.  228,  63  S.  W.  1056;  Gross- 
man V.  Railway  Co.,  99  Tex.  641,  92  S.  W. 
836.  At  common  law  the  breaking  of  the 
close  of  another  would  give  an  action  in 
trespass.  For  creating  a  nuisance  the  action 
would  be  case.  In  the  action  of  trespass  the 
grievance  charged  is  the  breaking  and  enter- 
ing the  complainant's  close,  and  the  offense 
is  completed  when  the  breaking  and  entry 
takes  place,  for  which  nominal  damages  are 
at  least  recoverable,  whether  there  are  any 
actual  damages  shown.  For  injury  suffered 
by  a  nuisance  the  suit  cannot  be  predicated 


gravamen  of  the  action  is  tlxe  injury,  as  dis- 
tinguished from  the  cause  of  the  injury; 
hence  no  cause  of  action  arises  until  Injury 
has  been  suffered.  Again,  the  determination 
of  the  question  as  to  whether  there  is  a 
right  to  but  one  action  or  a  right  to  succes- 
sive actions  depends  upon  whether  the  cause 
of  the  injury  is  permanent  or  temporary, 
and  upon  the  character  of  the  injury.  "In 
the  early  decisions  and  the  better  recent 
opinions,  a  permanent  legal  structure  means 
a  legally  nonaba table  structure.  By  a  legal- 
ly nonabatable  structure  the  courts  usually 
mean  a  structure  if  erected  by  an  individual 
would  be  illegal  and  abatable,  but  being 
erected  by  one  that  has  the  power  of 
eminent  domain  It  could  be  made  legal  by 
condemning  the  property  that  it  injures  or 
the  right  that  it  infringes."  But  other  cases 
"make  the  question  of  permanency  of  the 
structn^'e  depend  almost  wholly  upon  its 
physical  characteristics."  Note  at  page 
1011  et  seq.,  L.  R.  A.  1916E.  The  annotator 
cites  this  state  as  holding  to  the  latter  view, 
citing  in  a  note  thereunder  Comralnge  v. 
Stevenson,  76  Tex.  642,  13  S.  W.  556;  Baugh 
V,  Railway  Co.,  80  Tex.  56,  15  S.  W.  587.  We 
do  not  think  the  cases  dted  support  the  au- 
thor in  so  placing  this  state.  Those  cases, 
as  we  read  them,  hold  that  depreciation  in 
the  value  of  land  is  not  the  proper  measure 
of  damages  where  a  nuisance  was  created  by 
certain  acts  or  conduct  which  were  of  a 
transitory  nature.  In  the  latter  case  it  was 
said: 

"When  a  nuisance  is  created  by  the  construc- 
tion of  works  in  their  nature  permanent,  and 
which,  as  sometimes  occurs  in  cases  of  works 
of  public  use  and  not  subject  to  be  abated,  the 
rule  is  that  all  damages  resulting  therefrom  to 
property  may  be  recovered  in  one  action,  and 
the  proper  measure  of  damafree  is  depreciation 
in  the  value  of  the  property." 

Such,  as  we  understand,  is  also  the  hold- 
ing in  Rosenthal  v.  Railway  Co.,  79  Tex. 
325,  15  S.  W.  268.  In  Rainey  v.  Railway  Co., 
99  Tex.  276,  89  S.  W.  768,  00  S.  W.  1006,  3  L. 
R.  A.  (N.  S.)  590.  122  Am.  St  Rep.  622,  13 
Ann.  Cas.  580,  the  facts  establish  that  the 
acts  charged,  if  done  by  an  individual  or  a 
corporation  in  pursuit  of  a  private  husiness, 
would  have  created  a  nuisance.  The  struc- 
tures of  which  complaint  was  there  made 
were  machine  shops,  etc.  The  court  held 
that  while  the  railroad  had  the  right  to  con- 
demn for  such  purposes  the  Legislature  did 
not  confer  upon,  a  railway  the  power  to  ar- 
bitrarily, and  without  regard  to  any  injury 
that  might  be  inflicted  upon  others,  so  estab- 
lish such  works.  "Before  it  can  be  held  that 
the  lieglslature  intended  to  legalize  a  nuis- 
ance, it  must  appear  that  the  statute  either 
pointed  out  the  place  at  which  the  objection- 
able structures  and  works  were  to  be  built 
and  operated,  or  left  to  the  corporation  the 
power    to   make   arbitrarily   the   selection." 


upon  entering  the  complainant's  close.    The  j  Railway  Co.  v.  Shaw,  99  Tex.  559,  92  S.  W. 
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30,  6  L.  R.  A.  (N.  S.)  245,  122  Am.  St.  Rep. 
663,  is  a  case  where  the  statute  authorizes  a 
railroad  to  select  and  establish  its  depot, 
sidings,  etc.  The  complainant  there  sued 
for  depreciation  of  her  residence  and  for 
personal  discomfort.  The  court  held  she 
could  not  recover  for  discomfort,  saying 
there  is  evidence  of  discomfort  to  plaintiff 
in  her  home.  If  this  were  enough  to  make 
out  a  case  for  such  damages,  the  verdict 
could  not  be  set  aside.  In  that  case  the 
Court  of  Civil  Appeals  had  aflSrmed  the 
judgment,  citing  as  authority  therefor  Dan- 
iel V.  Railway,  96  Tex.  327,  72  S.  W.  578; 
Railway  Co.  v.  Anderson,  36  Tex.  Civ.  App. 
121,  81  S.  W.  781;  and  Railway  Co.  v.  Mott, 
98  Tex.  91,  81  S.  W.  285,  70  L.  R.  A.  679,  is 
also  cited.    The  Supreme  Court  said : 

'Those  cases  rest  upon  the  doctrine  of  nui- 
sances; the  fundamental  proposition  underly- 
ing all  of  them  being  that  there  had  been  un- 
necessary and  unreasonable  uses  by  the  defend- 
ants of  their  property  to  the  injury  of  the 
plaintiffs,  consisting  in  the  location  of  the  stock 
pens,  coal  chutes,  yards,  'etc.,  there  in  ques- 
tion, which  the  defendants  could  have  located 
elsewhere,  as  not  to  unreasonably  and  unneces- 
sarily interfere  with  the  plaintiffs'  use  and  en- 
joyment of  their  property.  The  underlying 
idea  was  that  inasmuch  as  the  particular  loca- 
tion of  those  structures  by  the  defendants  was 
in  no  way  regulated  or  controlled  by  law,  the 
unreasonable  location  to  the  injury  of  others 
had  not  been  legalized,  but  constituted  nui- 
sances." 

But  in  the  case  then  in  hand  the  location 
of  the  depot,  siding,  ^tc,  was  necessary,  and 
the  road  did  no  more  than  that  authorized 
by  law. 

"In  other  words,  for  the  public  good,  its  ac- 
tion in  these  regards,  so  long  at  least  as  it 
was  only  a  reasonable  exercise  of  the  privileg- 
es granted,  was  made  lawful;  and  any  inciden- 
tal damages  resulting  to  members  of  the  public, 
beyond  that  caused  to  their  property,  against 
which  they  are  protected  by  the  Constitution, 
is  to  be  regarded  as  damnum  absque  injuria, 
which  must  be  borne  because  the  work  which 
inflicts  it  is  authorized  by  law  for  the  general 
welfare." 

The  principles  above  announced  are  again, 
in  some  measure,  discussed  in  Grossman  v. 
Railway  Co.,  99  Tex.  641,  92  S.  W.  836.  We 
refer  to  the  above  cases  and  quote  from 
them  for  the  reason  that  we  think  they  es- 
tablish that  In  this  state  "a  permanent 
structure  means  a  legal,  nonabatable  struc- 
ture." See,  also  Sherman  Gas,  etc.,  v.  Bel- 
den,  103  Tex.  59,  123  S.  W.  119  27  L.  R.  A. 
(N.  S.)  237.  Where  a  structure,  however  sub- 
stantial or  permanent  It  may  be  as  to  its 
physical  characteristics,  is  not  legally  estab- 
lished or  for  the  public  welfare,  if  It  is  or 
becomes  a  nuisance  it  is  abatable.  The  rea- 
son underlying  the  right  to  recover  damages 
for  Injury  caused  by  nuisance  is  to  procure 


its  abatement.  It  is  apparently  the  theory 
that  one  will  not  maintain  a  continuing  nui- 
sance which  is  subject  to  successive  suits 
for  recurring  injury. 

Pejhaps  it  was  unnecessary  to  discuss  the 
^bove  principles,  as  our  Supreme  Court,  in 
a  case  the  essential  facts  of  which  are  iden- 
tical with  the  facts  of  this  case,  we  believe 
settled  the  question  adversely  to  appellant's 
contention.  The  Supreme  Court  there  cites 
Austin  V.  Anderson,  79  Tex.  427,  15  S.  W. 
485  (23  Am.  St.  Rep.  350),  and  then  says: 

'The  electric  light  plant  was  not  situated 
upon  Parsons'  land.  Its  existence  or  operation 
did  not  necessarily  create  a  nuisance  to  plain- 
tiff; it  was  only  when  the  wind  carried  the 
smoke  and  cinders  onto  the  premises  that  dam- 
age was  caused.  The  court  said  in  that  case, 
*The  embankment  and  culverts  were  perma- 
nent, but  the  nuisance  was  not.*  So  in  this 
case  the  electric  light  plant,  its  buildings,  and 
machinery  were  permanent  and  continuing,  but 
smoke,  cinders,  etc.,  the  nuisance  which  caused 
the  injury,  were  not  continuous.  That  case 
and  this  rest  upon  the  same  principles  of  law." 

It  is  also  held  therein  that  recovery  for 
nuisance  is  had  upon  the  injury.  Parsons 
V.  Uvalde  Electric  Light  Co.,  106  Tex.  212, 
163  S.  W.  1,  L.  R.  A.  1916B,  960;  Town  of 
Jacksonville  v.  McCracken,  197  S.  W.  309. 
See,  also,  Webb  v.  Virginia-Carolina  Chemi- 
cal Co.,  170  N.  0.  662,  87  S.  E.  633.  L.  R.  A. 
1916B,  971. 

We  believe  the  trial  court  correctly  refus- 
ed to  instruct  a  verdict  as  requested.  The 
judgment  will  be  affirmed. 


EL  PASO  GRAIN  &  MILLING  CO.  ▼.  LAW- 
RENCE.    (No.  992.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

June  5,  1919.    Rehearing  Denied 

June  26,  1919.) 

1.  Sales    ^=s>164— Contraots—Refudiation. 

A  seller  is  bound  to  deliver  the  quantity 
stipulated,  and  has  no  right  either  to  compel 
the  buyer  to  accept  a  less  quantity  or  to  re- 
quire him  to  select  part  of  a  greater  quantity, 
80,  where  a  seller  agreed  to  deliver  1,000  bar- 
rels of  flour  according  to  sample,  but  part  of 
the  flour  delivered  was  damaged,  the  buyer  may 
refuse  to  accept  the  undamaged  portion. 

2.  Sales   <©=>153—Pebfobmance— Tender   or 
Pebfobmance. 

Where  a  seller  agreed  to  deliver  1,000  bar- 
rels of  flour,  but  part  of  the  shipment  was  dam- 
aged, the  seller  cannot  hold  the  buyer  liable  on 
the  theory  that  by  letter  he  tendered  delivery 
of  other  flour,  and  that  the  letter  was  returned 
to  him  without  proof  as  to  how  the  letter  was 
delivered  or  returned. 

3.  Sales  <@=»153— Delivery— Tender. 

Where  the  seller  agreed  to  deliver  1,000 
barrels  of  flour,  but  part  of  the  flour  tendered 
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ts  damaged,  a  letter  by  the  seller,  stating 


ft  is 

/^  "^  lat  he  was  willing  to  deliver  additional  flour  in 
^"^'jei!  r  QQ^j  condition,  or  would  deduct  the  amount  of 
*^'  oat  damaged  from  the  contract  price,  is  not 
ucoej^rOch  a  tender  of  performance  as  would  entitle 
IS  01*  X  be  seller  to  recover  for  the  buyer's  refusal  to 
]  f^^^, "  .ccept  the  flour. 

^oftjl  Sales  ^s9379^  Action  by  Seller  *-Rs- 

a.irfv.     BALE. 
j.-VD.         Where  a  seller  after  refusal  of  the  buyer  to  1  „.„^^   k«  ^„,,    vr^w«v>^«    o    n^     4.^   ,  v.  ^. 

79  T^'  accept  resold  the  flour,  and  his  action  for  dam-f'^^''^   ^^  ^*jf   ^'^^^'^''^   *  ^"l"   ^"^  ,7^T 
.V/i  ,.  tses  was  based  on  the  propositions  that  he 
^  had  made  such  a  tender  as  to  place  him  in  the 
?h:  -  position  of   having  done  all   that  he  was  re- 
ts tL-   quired  to  do  to  transfer  title  to  the  buyer,  or. 


Jte  i  :■ 


if  not,  that  he  had  made  such  an  offer  of  tender 
88  relieved  him  of  an-  actual  tender,  proof  of 
such  facts  are  essential  to  recovery. 

6.  Evidence  ^=9318(1)  —  Hearsay  Declara- 
tions. 
Where  plaintiff,  who  purchased  Minnesota 
flour,  contracted  to  resell  the  sam6,  evidence 
that  the  waybill  and  expense  bill  covering  the 
shipment  contained  the  notation  that  52  bags 
were  caked  at  Duluth  was  inadmissible  on  be- 
half of  defendant,  who,  the  seller  claimed, 
wrongfully  refused  to  accept  delivery,  being 
Bimply  hearsay  declarations  of  third  parties 
not  under  oath. 

6.  Sales  €=»388— Contracts— Instruction. 

In  an  action  by  a  seller  for  breach  of  con- 
tract, an  instruction  that  an  exhibit  on  the 
billhead  of  the  seller  amounted  to  an  offer  to 
sell  the  flour,  and  that,  if  it  was  communicated 
to  defendant  and  accepted  and  the  acceptance 
was  communicated  to  the  seller,  then  the  seller 
became  bound  to  deliver  the  flour  and  defend- 
ant to  accept  it,  held  erroneous;  defendant's 
agent  having  denied  receiving  any  offer  to  sell 
or  communicated  any  acceptance,  and  the  ex- 
hibit tending  to  show  on  its  face  that  the  sale 
was  made  to  a  third  person  other  than  de- 
fendant. 

Appeal  from  District  Ck>iirt,  El  Paso  Coun- 
ty; P.  R.  Price,  Judge. 

Action  by  O.  H.  Lawrence  against  tlie  El 
Paso  Grain  &  Milling  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

Rufas  B.  Daniel,  of  El  Paso,  for  appellant 
M.  W.  Stanton  and  M.  V.  Ward,  both  of 
El  Paso,  for  appellee. 

Statement  of  the  Case. 

HARPER,  C.  J.  Appellee  brought  this  suit 
for  damages  for  breach  of  contract  by  ap- 
pellant, and,  In  effect,  alleged  that,  having 
theretofore  purchased  1,000  barrels  of  Pills- 
bury  low-grade  flour,  he,  on  May  12,  1917, 
through  his  agent  McMahon  &  Co.,  merchan- 
dise brokers,  entered  into  a  contract,  where- 
by he  agreed  to  sell  to  defendant  company 
and  it  agreed  to  buy  said  flour,  1,000  barrels 
of  grade  shown  by  sample  to  be  delivered 
free  on  board  (f.  o.  b.)  at  Bl  Paso,  Tex.,  with- 
in 90  days  from  said  date,  subject  to  delay  in 


obtaining  equipment,  and  for  which  the  de- 
fendant agreed  to  pay  $11  per  barrel;  that 
plaintiff  through  his  agent,  his  son,  did  in 
writing  confirm  said  sale,  and  agreed  to  sell 
to  the  defendant  through  John  H.  McMahon  & 
Co.,  who  were  duly  authorized  to  make  such 
purchase  for  and  on  behalf  of  defendant  com- 
pany, and  said  confirmation,  which  was  exe- 
cuted in  duplicate  and  accepted,  was  duly  re- 


same  was  addressed  and  was  immediately 
thereafter  delivered  to  said  defendant  com- 
pany, and  same  was  by  defendant  company 
duly  accepted,  acting  by  and  through  its 
agent,  Claiborne  Adams,  its  duly  authorized 
agent  and  manager;  that  said  flour  having 
arrived  in  El  Paso  in  all  things  pursuant  to 
the  said  contract,  he  tendered  full  perform- 
ance, and  the  said  flour  became  the  property 
of  and  was  owned  by  the  said  defendant  com- 
pany, and  in  any  event  said  defendant  be- 
came liable  to  pay  plaintiff  the  purchase 
price  thereof;  that  the  defendant  in  viola- 
tion of  said  contract  refused  to  accept  it; 
that  ^lereafter  he  notified  said  Adams  that 
it  was  in  the  railway  yards  nt  El  Paso  ready 
for  delivery,  and  again  tendered  it,  and  in 
the  sakne  letter  notified  defendant  that,  un- 
less accepted,  it  would  be  sold  for  account 
of  defendant;  and,  defendant  having  made 
objections  to  receiving  the  flour  for  the  rea- 
son that  52  sacks  were  damaged  by  becoming 
wet,  plaintiff  by  letter  offered  to  deliver  to 
defendant  the  additional  52  sacks  of  flour 
in  good  condition,  or  would  deduct  that 
amount  from  the  contract  price,  and  defend- 
ant again  refused  to  accept  said  flour.  The 
petition  contains  a  second  count,  but  by  ex- 
press reference  makes  all  of  the  allogations 
in  the  one  above  quoted  a  part  thereof,  and 
80  far  as  we  can  determine  contains  no  al- 
legations materially  different  from  the  quo- 
tations above. 

Defendant  answered  by  general  and  spe- 
cial exceptions,  general  denial,  and  specially 
pleaded  that,  if  he  had  a  contract  for  1,000 
barrels  of  flour,  it  was  in  writing,  subject 
to  prompt  shipment,  as  follows: 

"John  H.  McMnhon  &  Co.,  Merchandise  Brok- 
ers &  Manufacturers'  Agents. 

"El  Paso,  Texas,  May  12,  1917. 
''Buyer,  Globe  Mills.     City^  El  Paso.     State, 

Texas.     Ship  via to  Bi  Paso,  Texas. 

5  cars  Minneapolis  flour $11.00  per  barrel. 

f.  o.  b.  El  Paso 
"Prompt  shipment  (subject  car  shortage). 
"Prefer  in  jutes,  if  not  in  24*8.     Same  ai 
sample.  Globe  Mills, 

"C.  S.  Adams." 

— but  denied  that  such  writing  constituted 
a  contract  That  If  this  is  the  flour  plaintiff 
was  Intending  to  deliver  in  pursujince  of 
such  agreement,  then  it  was  not  bound  to 
accept  same,  because  plaintiff  did  not  per- 
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form  the  matters  and  things  agreed  to  be 
done  by  said  writing. 

(a)  Plaintiff  did  not  make  prompt  ship- 
ment of  such  flour;  (b)  did  not  ship  nor 
cause  to  be  shipped  the  said  flour  from  Min- 
neapolis as  he  agreed  to  do;  (c)  nor  as  to 
sample,  but  that  52  bags  were  unfit  for  sale, 
on  account  of  being  wet;  (d)  did  not  ship  In 
five  cars;  (e)  did  not  offer  or  afford  an  op- 
portunity to  examine.  Denied  that  McMahon 
&  Co.  ever  acted  as  agent  for  It,  in  the 
execution  of  said  writing;  that  plaintiff  re- 
scinded sale,  if  any,  by  subsequently  selling, 
May  12,  1917,  to  John  H.  McMahon  &  Co. 
Charged  that  the  sale  to  Schuster  &  Sons 
was  not  fairly  made,  in  that  plaintiff  did 
not  use  due  diligence  in  obtaining  best  mar- 
ket price,  and  that  such  failure  was  so  neg- 
ligently and  carelessly  made  as  to  amount 
to  a  fraudulent  sale,  and  charged  that  Schus- 
ter &  Sons  was  acting  as  agent  of  plaintiff  in 
making  the  sale,  and  that  plaintiff  lost  noth- 
ing. Tried  to  a  jury,  submitted  upon  special 
Issues,  and  upon  the  verdict  Judgment  was 
entered  for  plaintiff,  from  which  this  appeal. 

Opinion. 

The  first  assignment  is  that  the  court 
erred  in  refusing  to  Instruct  a  vedlct  for 
defendant 

[1-3]  The  first  proposition  Is  that  there  was 
no  meeting  of  the  minds  of  the  parties  upon 
the  contract  sued  on.  One  witness  for  plain- 
tiff testified  that  the  offer  of  sale  was  made 
as  pleaded,  and  that  the  defendant  through 
its  agent  accepted  It,  and  Jury  have  found 
in  favor  of  plaintiff  upon  the  issue. 

The  second  is:  Before  plaintiff  could  re- 
cover he  must  show  a  tender  of  the  amount 
and  grade  of  fiour  contracted  for,  and  that 
it  was  in  merchantable  condition.  There  is 
pleading  and  evidence  from  defendant  that 
some  of  the  flour  that  was  shipped  was  dam- 
aged by  water.  Appellee  urges  as  a  counter 
proposition  "that  he  had  pleaded  and  ad- 
duced evidence  to  the  effect  that  he  offered 
to  replace  the  damaged  flour,  and  the  Jury 
by  their  answer  to  special  issue  No.  3  have 
resolved  this  issue  in  his  favor;  that  this 
flnally  disposes  of  the  question."  The  ques- 
tion presented  Is,  Was  it  a  compliance  with 
the  provisions  of  this  contract  to  tender  1,000 
barrels  of  flour,  52  sacks  of  whlbh  were  dam- 
aged and  then,  upon  rejection  by  the  pur- 
chaser because  of  the  damaged  flour,  was  it 
a  sufficient  tender  to  write  to  the  purchaser, 
"I  am  willing  to  agree  to  deliver  to  you  the 
additional  fifty-two  sacks  of  flour  in  good 
condition  or  I  will  deduct  that  amount  from 
the  contract  price  according  to  the  rate 
agreed  to  be  paid  by  you"?  Brawley  v.  United 
States,  96  U.  S.  168,  24  L.  Ed.  622. 

In  Norrington  v.  Wright,  115  U.  S.  188,  6 
Sup.  Ct.  12,  29  L.  Ed.  366,  the  court  said: 

*The  seller  is  bound  to  deliver  the  quantity 
stipulated,  and  has  no  right  either  to  compel 


the  buyer  to  accept  a  less  quantity,  or  to  re- 
quire him  to  select  part  out  of  a  greater  quan- 
tity." 

And  where  as  in  this  case  the  contract  pro- 
vided that  the  flour  should  conform  to  sam- 
ple and  for  a  specific  amount,  1,000  barrels, 
and  for  delivery  in  a  specific  manner  and  at 
a  definite  place,  a  failure  to  comply  with  any 
one  of  the  conditions  precedent  is  suflJcient 
ground  for  repudiating  the  whole  contract. 
Note,  35  L.  R.  A.  p.  287;  Keeler  v.  Paulus 
Mfg.  Co.,  43  Tex.  Civ.  App.  555,  96  S.  W. 
1097;  Robert  McLane  Co.  v.  Swememann 
et  al.,  189  S.  W.  282. 

There  is  practically  no  dispute  in  this  case 
that  the  52  sacks  of  flour  were  in  a  damaged 
condition,  in  fact  plaintiff  has  virtually  ad- 
mitted it  by  his  letter  offering  to  replace  it 
by  "delivering  fif  tj'-two  sacks  of  flour  in  good 
condition,"  and  this  does  not  meet  the  provi- 
sions of  the  contract.  His  contract  Is  to 
place  in  cars  the  1,000  barrels  of  flour  as  per 
sample  shown,  f.  o.  b.  El  Paso,  Tex. 

The  findings  of  the  Jury  invoked  by  appel- 
lee as  settling  the  question  are:  The  court 
propounded  this  question  or  questions: 

"Do  you  find  from  the  evidence  the  defend- 
ant, acting  by  and  through  Adams,  made  the 
objection  to  the  delivery  of  the  flour  upon  the 
ground  and  for  the  reason  that  there  was  a 
delay  in  shipment,  and  that  52  sacks  or  bags  of 
flour  had  been  caked  and  were  damaged,  and 
that  the  plaintiff  thereupon  again  tendered  de- 
livery of  the  flour,  and  offered  to  replace  the  52 
bags  with  the  same  kind  and  grade  of  flour,  or 
to  deduct  the  value  thereof  according  to  the 
contract  price  for  the  shipment,  and  that  de- 
fendant, acting  by  and  through  C.  Adams,  re- 
fused to  accept  the  offer  made  by  the  plain- 
tiff?    Answer:  Yes." 

In  the  first  place  there  is  no  evidence  lo 
this  record  that  the  letter  Introduced  in  evi- 
dence, which  is  relied  upon  as  an  offer  to 
tender  52  sacks  of  flour  In  the  place  of  that 
which  was  damaged,  was  ever  delivered  to 
the  Globe  Mills  or  its  agent;  nor  that  its 
agent  had  any  knowledge  of  its  existence. 
The  only  evidence  in  the  record  in  regard  to 
the  letter  is  that  of  Lawrence,  Jr.,  who  tes- 
tified: 

"I  sent  the  following  letter  to.  the  Globe 
Mills,  and  it  was  returned  to  me." 

The  evidence  is  silent  as  to  whether  it  was 
sent  by  mail  or  by  private  me'ssenger,  and 
likewise  silent  as  to  the  manner  of  its  return, 
and  without  such  proof  the  plaintiff  was  not 
in  a  position  to  be  relieved  of  an  actual  ten- 
der by  a  refusal  of  an  offer  to  tender,  un- 
der the  well-settled  rule  to  that  effect.  But 
the  view  we  take  of  this  case  is  that  the 
wording  of  the  letter  is  not  a  sufficient  offer 
of  tender  to  relieve  plaintiff  from  an  actual 
tender  under  this  contract,  even  though  the 
letter  had  been  delivered,  or  its  contents  had 
been   in   fact   communicated   to  appellant's 
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agent  (it  reads,  "I  am  willing  to  agree  to  de- 
liver to  you  the  additional  fifty-two  sacks  of 
flour  In  good  condition  or  I  will  deduct  that 
amount  from  the  contract  price  according 
to  the  rate  agreed  to  be  paid  by  you"),  for  the 
reason  that  it  does  not  offer  the  same  kind 
and  grade,  nor  does  it  fix  a  date  of  delivery 
within  the  time  limit  of  the  contract.  ^  Be- 
sides there  is  no  proof  that  appellant  in  any 
way  declared  that  he  would  not  accept  if 
tendered,  and  mere  silence  under  the  facts  of 
this  ca^e  does  not  constitute  a  waiver  of  an 
actual  tender  in  strict  accordance  with  the 
terms  of  the  contract 

[4]  Appellee  further  suggests  that  the  re- 
sale was  made  without  loss  on  account  of 
damaged  flour ;  that  this  is  evidence  that  the 
ttour  was  not  in  fact  damaged.  Appellee  tes- 
tified that  there  was  no  reduction  made  by 
reason  of  damaged  flour,  but  for  all  this 
record  discloses  the  price  received  upon  re- 
sale may  have  been  based  upon  knowledge 
of  the  damaged  flour.  However,  this  is  not 
the  test  in  this  case.  The  fact  that  tne  evi- 
dence does  not  establish  that  plaintiff  has 
offered  1,000  sacks  of  flour  f.  o.  b.  in  El  Paso 
agreeable  to  sample  is  the  reason  the  cause 
must  be  reversed  for  a  new  trial. 

As  to  whether  the  flour  was  in  fact  dam- 
aged was  not  submitted  to  the  jury,  so  if 
there  was  any  affirmative  evidence  that  it 
was  not  damaged  it  would  be  here  presumed 
that  Che  flnding  upon  the  issue  was  in  favor 
of  appellee,  but  we  think  that  all  the  evi- 
dence of  any  probative  force  is  to  the  effect 
that  it  was  so  damaged. 

Appellee  has  bottomed  this  case  upon  the 
propositions  that  he  has  made  such  a  tender 
of  the  flour  as  to  place  him  in  the  position 
of  having  done  all  that  he  was  required  to 
do  under  the  provisions  of  the  contract  to 
transfer  the  title  to  it  to  appellant,  or,  if 
not,  then  that  he  has  made  such  an  offer  to 
tender  as  relieves  him  of  an  actual  tender, 
and  the  appellant  had  refused  to  pay  cash 
as  per  contract.  And  he  has  exercised  his 
lawful  right  to  treat  the  flour  as  the  proper- 
ty of  appellant,  and  as  the  latter's  agent  re- 
sold the  flour  for  what  he  insists  was  the 
highest  price  he  could  obtain,  nnd  sued  for 
the  difference  between  that  price  and  the 
contract  price.  Texas  Seed  Co.  v.  Chicago 
Seed  Co.,  187  S.  W.  747.  And  as  indicated 
above,  there  is  no  evidence  of  any  probative 
force  to  support  a  judgment  in  his  favor 
ui)on  either  theory  of  the  case. 

[5]  The  appellant  complains  that  it  was  er- 
ror for  the  trial  court  to  exclude  the  evi- 
dence of  witnesses  that  the  waybill  and  ex- 
pense bills  covering  the  shipment  contained 
the  notation,  "Checked  flfty-two  bags  of  141 
lbs.  caked  at  Duluth."  As  between  Lawrence 
and  the  Globe  Mills  it  is  simply  declarations 
of  third  parties,  not  under  oath;  therefore 
hearsay  and  not  admissible.  Patterson  & 
Co.  V.  Railway  Co.,  126  S.  W.  336. 


[I]  As  the  basis  for  his  cause  of  action 
plaintiff  introduced  the  following  instrument: 

*  Exhibit  11. 

"Bell  Phone  30. 
"Auto  Phone  1030. 

"All  Packing  House  Goods  Bought  and  Sold 
at  Packing  House  Weights. 

"El  Paso,  Texas,  May  12,  1917. 
"John  H.  McMahon  &  Co.,  Bought  of  C.  H. 
Lawrence,  Wholesale  Dealer  in  Groceries, 
Produce,  Hay,  Feed  &  Grain. 

"All  Goods  Received  in  Carload  Lots. 

"Terms:  Net  cash.  Interest  charge^  if  not 
paid  within  10  days. 

"Sole  Agent  U.  S.  for  Recorte  Tobacco, 
Trade-Mark  Registered. 

"715,  717  and  719  So  El  Paso  St. 

"1000  barrels  low  grade  flour  from  Pillsbury 
Flour  Mills  as  per  sample  shown.  Shipment 
within  ninety  days  subject  to  delay  in  securmg 
shipping  equipment.  F.  o.  b.  El  Paso  24*8  at 
$11.00  per  bbl.  C.  H.  L.  Jr." 

Witness  McMahon  testifled  tliat  the  writ- 
ing pleaded  by  defendant,  noted  above  in  the 
pleading,  was  not  accepted  by  plaintiff,  but 
that  the  next  above  copied  paper  was  pre- 
pared in  its  place,  known  as  "Exhibit  11," 
and  that  it  was  "read  over  the  phone"  to 
Adams,  defendant's  agent,  and  accepted  by 
him.    The  court  gave  the  following  charge: 

"As  to  Exhibit  11  on  the  billhead  of  the  plain- 
tiff, Lawrence,  you  are  instructed,  under  all 
the  facts  and  circumstances  in  evidence,  same 
simply  amounts  to  an  offer  by  Lawrence  to  sell 
the  flour  on  the  terms  in  said  exhibit  contained, 
but  if  said  offer  was  communicted  to  the  Globe 
Mills  by  communicating  the  same  to  C.  Adams, 
its  manager,  and  said  Adams  accepted  same, 
and  said  acceptance  was  communicated  to  C. 
H.  Lawrence,  or  his  agent,  then  and  thereby 
Lawrence  became  legally  bound  to  deliver  said 
flour  to  the  Globe  Mills,  with  the  terms  contain- 
ed in  said  order,  and  the  Globe  Mills  became 
legally  bound,  on  tender  of  delivery  of  said 
flour  in  accordance  with  the  terms  of  said  con- 
tract, to  pay  therefor  the  sum  of  $11  per  bar- 
rel." 

And  appellant  assigns  this  charge  as  error, 
upon  the  ground  that  on  its  face  it  is  a  mem- 
orandum of  sale  by  plaintiff  to  John  H.  Mc- 
Mahon &  Co.,  and  we  think  the  criticism  is 
well  taken,  and  there  are  other  reasons  why 
this  charge  was  affirmatively  wrong.  In 
view  of  another  trial  we  note  what  is  con- 
sidered the  most  forceful  one.  The  defense 
in  this  case  as  pleaded  was  that  no  other 
contract  was  entered  into  than  the  one  plead- 
ed by  defendant,  and  this  was  one  of  the 
contested  Issues  in  this  case,  defendant's 
agent  having  denied  having  received  any 
such  offer  of  sale,  or  that  he  accepted  it,  so 
it  was  wrong  for  the  court  to  charge  that 
this  writing  had  such  legal  effect,  for,  if  it 
was  read  to  Adams  as  testified  to,  it  could 
convey  no  other  meaning  than  that  McMahon 
&  Co.  had  purchased  the  flour,  for  it  does 
not,  upon  its  face,  possess  any  of  the  requi- 
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sites  of  a  proposition  of  future  sale  of  flour 
to  any  person. 

In  this  connection  it  was  error  iM  refuse  to 
submit  the  affirmative  defense  of  defendant 
that  he  only  accepted  one  offer  to  sell,  and 
that  was  the  one  he  pleaded  being  in  writing. 

There  are  other  assignments,  but,  if  error, 
they  are  not  likely  to  occur  upon  another 
trial,  so  are  not  passed  upon. 

Reversed  and  remanded. 


GALLAGHER  ▼.  GALLAGHER.     (No.  6236.) 

(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.   June  4,  1919.    On  Motion  for  Re- 
hearing* June  2a  1919.) 

1.  Divorce   <$=62(2)— Action— Residence. 

Under  Rev.  St.  1911,  art.  4632,  declaring 
that  no  suit  for  divorce  shall  be  maintained 
unless  the  petitioner  shall,  at  the  time  of  ex- 
hibiting his  or  her  petition,  be  an  actual  bona 
fide  inhabitant  of  the  state  for  12  months,  and 
shall  have  resided  in  the  county  where  si^it  is 
filed  for  6  months  preceding  the  filing,  an  ac- 
tual residence  in  the  state  and  county  is  essen- 
tial to  give  the  court  jurisdiction. 

2.  Domicile  ^=»4(2)— Intention—Testimony. 

While  an  individual  may  testify  to  an  in- 
tention to  acquire  a  domicile,  intent  is  more 
satisfactorily  shown  by  acts  than  words. 

3.  Domicile    «=»4(2)  —  Acq!*uisiti on— Inten- 
tion. 

Intention  of  a  party  to  fix  a  domicile  at  a 
particular  place  at  some  future  time  is  not  suf- 
ficient to  give  him  a  domicile  at  that  point, 
where  not  evidenced  by  any  acts  or  even  dec- 
larations to  that  effect. 

4.  Divobce  ®=>G2(6)— Actions— Domicile, 

A  soldier  of  the  United  States  who  was  sta- 
tioned at  San  Antonio,  Tex.,  under  orders  of 
his  superiors,  though  actually  there  for  more 
than  12  months,  cannot  be  deemed  to  have  been 
an  inhabitant  of  the  state  for  12  months,  and 
to  have  resided  in  the  county  for  6  months  pre- 
ceding the  filing  of  a  petition  for  divorce  from 
his  wife,  within  Rev.  St  1911,  art.  4632,  re- 
quiring such  residence,  etc.,  as  a  condition  to 
maintenance  of  a  suit  for  divorce;  it  not  ap- 
pearing that  the  soldier,  who  testified  that  he 
intended  to  make  San  Antonio  his  home,  had 
made  any  declarations  to  third  persons,  or 
that  he  had  done  any  act  evidencing  such  an  in- 
tent 

On  Motion  for  Rehearing. 

5.  Divobce  <©=>59,  66  —  Actions  —  Jurisdic- 
tion—Venue. 

Proof,  as  to  inhabitancy  of  state  and  resi- 
dence of  county,  required  by  Rev.  St.  1911,  art 
4632,  is  as  essential  as  any  other  fact  in  a 
divorce  case,  and  though  the  question  is  not 
raised  by  plea  in  abatement,  it  is  not  waived, 
but  the  plaintiff  must  allege  and  prove  residence 
as  part  of  his  case. 


Appeal  from  District  Court,  Bexar  Ooixn« 
ty;  J.  T.  Sluder,  Judge. 

Action  by  John  J.  Gallagher  against  Helen 
L.  Gallagher.  From  a  Judgment  granting 
plaintiff  a  divorce,  defendant  appeals.  Re- 
versed and  remanded. 

Carlos  Bee,  J.  D.  Martin,  and  B.  H.  Lange, 
all  of  San  Antonio,  for  appellant 

R.  J.  McMlUao;  of  San  Antonio,  for  ap- 
pellee. 

FLY,  C.  J.  This  is  an  appeal  from  a  Judg- 
ment granting  a  divorce  to  appellee  from  his 
wife,  the  appellant  The  Judgment  was  based 
upon  allegations  of  disgraceful  and  out- 
rageous conduct  not  consistent  with  loyalty 
to  her  husband  and  regard  for  her  maritjd 
vows,  while  appellee  was  absent  in  the 
service  of  his  country  as  a  soldier  and  of- 
ficer. 

Appellee  is  a  captain  in  the  military  serv- 
ice of  the  United  States,  and  is,  and  has 
been  for  a  number  of  years,  as  a  matter  of 
course,  subject  to  be  ordered  to  any  part 
of  the  world  that  his  superior  officers  might 
deem  proper  or  expedient  He  first  came, 
in  company  with  his  wife,  to  San  Antonio, 
Tex.,  in  1915,  remained  in  that  place  for 
over  a  year,  and  was  then  sent  with  General 
Pershing's  military  expedition  into  Mexico, 
and  returned  to  San  Antonio  in  July,  1917, 
where  he  had  remained  to  the  time  of  the 
filing  of  the  petition  in  this  cause,  on 
September  23,  1918.  Appellee  testified  tiiat 
he  had  for  over  a  year  intended  to  make 
San  Antonio  his  permanent  home  as  soon 
as  he  could  retire,  which  will  be  during 
the  year  1919.  Before  he  entered  the  mili- 
tary service  the  last  time  he  was  a  nier- 
chant  in  New  York  City.  The  question 
arises — the  only  one  of  any  importance 
raised  in  this  case — Can  a  person  in  the 
service  of  the  United  States  as  a  soldier  be- 
come an  actual  IxMia  fide  inhabitant  of  the 
state  and  ac<lulre  a  residence  for  six  months 
in  the  county  different  from  the  original 
residence  from  which  he  entered  the  service, 
and,  if  so,  does  the  evidence  show  such  ac- 
quisition? 

[1]  It  is  provided  in  article  4632,  Revised 
Statutes : 

''No  suit  for  divorce  from  the  bonds  of  matri- 
mony shall  be  maintained  in  the  courts  of  this 
state  unless  the  petitioner  for  such  divorce 
shall  at  the  time  of  exhibiting  his  or  her  peti- 
tion, be  an  actual  bona  fide  inhabitant  of  the 
state  for  a  period  of  twelve  months,  and  shall 
have  resided  in  the  county  where  the  suit  is 
filed  six  months  next  preceding  the  filing  of 
the  suit" 

The  object  of  the  statute  is  not  only  to 
compel  an  actual  good  faith  inhabitancy  of 
this  state,  but  an  actual  residence,  for  sis 
months,  in  the  county  where  the  suit  for 
divorce  is  instituted.     Michael  v.  Michael, 
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34  Tex.  Civ.  App.  630,  79  S.  W.  75 ;  Brashear 
V.  Brashear  (Tex.  Civ.  App.)  99  S.  W.  669; 
Dickinson  v.  Dickinson  (Tex.  Civ.  App.)  138 
S.  W.  205.  The  part  of  the  article  of  the 
statutes  herein  quoted  was  construed  in 
Michael  v.  Michael,  and  it  was  held: 

"It  is  evident  that  if  the  plain,  ordinary  sig- 
nification of  the  word  'resided*  used  in  the 
statute  is  given  to  it,  it  would  necessarily  be 
construed  to  require  an  actual  living  in  Jthe 
county  for  six  months  immediately  preceding 
the  filing  of  the  suit  The  word  'reside'  in  its 
ordinary  sense  carries  with  it  the  idea  of  per- 
manence as  well  as  continuity.  It  does  not 
mean  living  in  one  place  and  claiming  a  home 
in  another.  It  -does  not  mean  a  constructive 
or  Imaginary  residence  in  Texas,  while  actually 
living  in  Illinois.  It  was  intended  by  the  stat- 
ute not  only  to  compel  an  actual  good  faith 
inhabitancy  of  this  state,  but  an  actual  resi- 
dence in  the  county  where  the  suit  for  divorce 
is  instituted  upon  the  part  of  the  party  seeking 
the  divorce." 

The  object  of  the  statute  was  to  prevent 
the  disgraceful  state  of  affairs  that  prevail- 
ed in  Nevada  a  few  years  since,  when  Beno 
became  famous  for  furnishing  a  city  of  ref- 
uge for  the  rich  and  influential  who  de- 
sired to  shake  off  the  restraints  of  the  mar* 
riage  relation  permanently,  or,  as  was  usu- 
ally the  case,  in  order  to  embark  afresh  on 
the  matrimonial  sea  with  new  companions. 
Texas  has  desired  no  such  unenviable  dis- 
tinction for  the  laxity  of  her  divorce  laws, 
but  it  is  to  be  regretted  that  in  spite  of 
the  checks  upon  the  annulment  of  marriages 
by  the  laws  a  lax  administration  of  those 
laws  in  many  instances,  if  not  an  utter  dis- 
regard of  some  of  their  provisions,  have 
given  this  state  an  undasirahle  notoriety  In 
the  annals  of  divorces. 

As  stated  In  Tipton  v.  Tipton,  87  Ky.  243,  8 
S.  W.  440,  by  the  Supreme  Court  of  Kentuc- 
ky, there  is  a  broad  distinction  between  a  le- 
gal and  an  actual  residence.  A  legal  resi- 
dence may  be  fixed  by  fact  and  intention,  and 
a  man  may  have  a  legal  residence  in  one  state 
and  an  actual  residence  in  another.  The 
statute  requires  an  actual  residence  in  the 
county,  and  will  not  be  satisfied  by  a  legal 
residence. 

[2-41  The  statute,  in  addition  to  the  re- 
quirement as  to  residence  in  the  county,  re- 
quires an  actual  bona  fide  inhabitancy  of 
the  state  for  a  period  of  12  months.  Prior 
to  1913,  the  statute  did  not  prescribe  any 
certain  period  as  to  inhabitancy,  and  doubt- 
less that  would  have  been  satisfied  by  a 
period  of  6  months,  as  in  the  case  of  the 
residence  in  the  county.  The  bona  fides  of 
inhabitancy  would  doubtless  be  attained  if  it 
did  not  appear  that  a  person  became  an  in- 
habitant of  the  state  merely  for  the  purposp 
of  qualifying  to  obtain  a  divorce  in  the 
courts  of  Texas.  There  is  nothing  in  the 
eviden<}e  tending  to  show  that  appellee  be- 
came an  inhabitant,  if  he  was  one,  of  Texas 
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merely  to  procure  a  divorce.  In  the  nature 
of  things  he  could  not  have  inhabited  Texas 
merely  for  that  purpose,  because  he  was 
ordered  here  and  remained  here  under  or- 
ders of  his  military  superiors.' 

The  words  *'inhahitant,"  citizen,"  and 
"resident"  are  stated  by  Judge  Cooley  to 
mean  substantially  the  same  thing,  and  a 
person  is  an  inhabitant,  resident,  or  citizen 
at  the  place  he  has  his  domicile  or  home. 
Cooley,  Cons.  Llm.  6(X).  That  is,  in  order 
to  be  an  inhabitant  there  must  be  a  domicile 
or  home  acquired,  and  it  must  have  the 
stamp  of  permanency  upon  it  In  Illinois 
it  has  been  held  that  resident,  and  inhabitant 
are  not  synonymous;  Inhabitant  Implying  a 
more  fixed  and  permanent  abode  than  res- 
ident, and  importing  privileges  and  duties 
to  which  a  mere  resident  would  not  be  sub- 
ject Tazewell  County  v.  Davenport,  40  111. 
197.  In  the  case  of  E)x  parte  Shaw,  145  U. 
S.  444,  12  Sup.  Ct  936,  36  L.  Ed.  768,  it  was 
held  tixsit  an  inhabitant  is  one  who  resides 
actually  and  permanently  in  a  given  place 
and.  has  his  domicile  there.  In  other  words, 
there  must  he  a  permanent  domicile  or  home 
established,  whether  actually  and  physically, 
or  by  intention,  accompanied  with  some  act 
done  in  the  execution  of  that  intent.  In- 
dividuals are  permitted  to  testify  as  to  in- 
tention, but  the  intent  is  more  satisfactorily 
shown  by  acts  than  by  mere,  words.  Har- 
rison V.  Harrison,  117  Md.  607,  84  Atl.  57. 

In  this  case  it  was  shown  that  appellee  had 
his  domicile  in  New  York  when  he  entered 
the  army,  and  while  it  seems  from  some 
authorities  cited  by  appellee  that  a  soldier 
can  abandon  his  domicile  of  origin  and  se- 
lect another,  yet  those  very  authorities  hold 
that,  in  order  to  show  a  new  domicile  dur- 
ing the  term  of  enlistment  it  must  be 
shown  hy  the  "clearest  and  most  unequivocal 
proof.  No  domicile  will  be  acquired  merely 
from  having  been  stationed  In  the  line  of 
duty  at  any  particular  place."  14  Cyc.  p. 
849.  Again,  in  another  authority  cited.  In 
re  Grant's  Estate,  83  Misc.  Rep.  262,  144 
N.  Y.  Supp.  570,  it  was  held : 

*T)oubtlc8S  a  military  oflScer,  as  well  as  an- 
other, may  change  for  himself  his  domicile  of 
origin  to  a  new  domicile,  called  'a  domicile  of 
choice,'  which  then  for  juridical  and  adminis- 
trative purposes  takes  the  place  of  the  domi- 
cile of  origin." 

But  it  is  also  stated,  on  the  same  subject 
in  Ex  parte  White  (D.  C.)  228  Fed.  90* 

''A  member  of  the  army  may  change  his  domi- 
cile, provided  the  intention  to  change  is  r*lear 
and  associated  with  something  fixed  and  estab- 
lished as  indicating  such  a  purpose." 

In  the  present  case  appellee  does  not  de- 
clare that  he  had  made  his  domicile  in  San 
Antonio,  but  only  that  for  about  IS  months 
he  had  the  fixed  intention  of  making  his 
home  in  that  city.    Even  if  he  had  declared 
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that  he  had  18  months  ago  fixed  his  domicile 
in  Bexar  county  by  his  intention  or  deter- 
mination, that  is  not  supported  or  corrobo- 
rated by  a  single  fact  in  the  record,  not 
even  by  a  declaration  to  that  effect.  He  had 
made  no  preparation  for  obtaining  a  home, 
and  had  never  stated  to  any  one  that  he  in- 
tended to  live  here.  He  was  In  Bexar 
county,  not  of  his  own  volition,  but  under 
the  inexorable  commands  of  military  author- 
ity. He  had  his  wife  with  him,  it  is  true, 
but  soldiers*  wives  often  follow  their  hus- 
bands from  one  post  to  another,  and  in  this 
instance  the  woman  had  been  with  him  In 
different  places,  and  at  one  time  went  to  the 
Philippines  with  him.  She  went  to  Columbus, 
N.  M.,  in  1916,  and  appellee  endeavored  to  get 
quarters  for  her  to*  remain  in  there.  Her 
presence  with  him  in  San  Antonio  was  no 
corroboration  of  his  intention  to  remain  in 
that  place,  for  she  went  all  over  the  Union 
and  to  its  colonies  with  him.  While  it  was 
not  absolutely  necessary  for  him  to  have 
purchased  real  estate  in  San  Antonio  to  fix 
his  domicile,  still  it  would  have  been  a 
strong  circumstance  corroborating  his  tes- 
timony as  to  his  intentions.  He  brought  no 
property  with  him  to  San  Antonio  except 
personal  effects  that  were  carried  with  him 
every  time  he  was  moved  from  one  military 
post  to  another.  He  may  be  ordered  away 
from  San  Antonio  at  any  moment,  and  has 
no  property  or  other  ties  to  make  Mm  re- 
turn when  he  retires  from  the  service.  He 
has  never  registered  as  being  from  San 
Antonio,  and  whether  he  ever  will  be  so  reg- 
istered depends  on  whether  he  will  ever 
carry  into  effect  an  undefined  intention  to 
so  register.  The  probability  that  he  will 
ever  put  into  execution  any  such  intention 
is  greatly  lessened,  if  not  destroyed,  by  the 
fact  that  he  beUeves  San  Aiitonio  to  be  the 
place  of  his  dishonor,  and  where  his  wife  is 
at  least  living  at  present. 

We  have  seen  no  decision  holding  that  the 
testimony  of  a  party  as  to  intention  to  fix 
a  domicile  at  some  time  in  the  future  would 
be  suflaclent  to  fix  it,  when  not  accompanied 
by  any  act,  or  declaration  even,  to  that  ef- 
fect. It  is  held  in  this  state,  however,  that 
Intention  alone  cannot  give  a  homestead 
right,  without  preparation  sufficient  to  man- 
ifest such  intention.  Such  preparation  would 
be  the  corroborating  witness  to  safeguard 
against  fraud  and  establish  the  bona  fides 
of  the  intention  of  the  party.  Cameron  v. 
Gcbhard,  85  Tex.  610,  22  S.  W.  1033,  34  Am. 
St.  Rep.  832 ;  O'Brien  v.  Woeltz,  94  Tex.  148, 
58  S.  W.  943,  59  S.  W.  535,  86  Am.  St.  Rep. 
829;  West  End  Town  Co.  v.  Grigg,  93  Tex. 
451,  56  S.  W.  49.  Should  the  establishing 
of  a  domicile  in  a  state  in  a-  divorce  suit 
be  held  to'  any  less  rigid  rule  than  in  fixing 
a  homestead?  We  think  not.  We  desire  to 
extend  all  rights  to  the  soldier  that  are 
given  to  the  civilian,  when  it  can  be  done 
consistently  with  the  laws  of  the  state. 


In  this  case  It  must  be  kept  in  view  that 
appellee  had  a  domicile  of  origin,  and,  in 
order  to  change,  clear  and  unequivocal  proof 
must  be  submitted  of  the  choice  of  another 
domicile.  Appellee  did  not  voluntarily  come 
to  San  Antonio;  he  did  not  voluntarily  live 
here;  but  was  here  by  virtue  of  military 
authority,  and  he  presents  no  evidence  of 
abandonment  of  the  New  York  home  and 
the.  choice  of  a  new  one  here,  except  his 
secret  intention  not  evidehced  before  the 
trial  for  divorce  by  any  word  or  act  that  was 
not  consistent  with  his  retention  of  his 
domicile  of  origin.  It  would  be  a  dangerous 
precedent  to  establish,  and  would  open  the 
floodgates  for  divorce  seekers'  from  all  parts 
of  the  Union,  if  mere  intention,  unexpressed 
and  uncorroborated  by  any  evidence,  can  fix 
a  domicile  in  the  purview  of  our  divorce 
statutes.  The  test  as  stated  in  a  New  Jer- 
sey case  is:  ^ 

"There  must  be  a  voluntary  change  of  resi- 
dence; the  residence  at  the  place  chosen  for 
the  domicile  must  be  actual;  to  the  factum  of 
residence  there  must  be  added  an  animus  ma- 
nendi; and  that  place  is  the  domicile  of  a  per- 
son in  which  he  has  voluntarily  fixed  his  habi- 
tation, not  for  a  mere  temporary  or  special 
purpose,  but  with  the  present  intention  of  mak- 
ing it  bis  home,  unless  or  «intil  something  which 
is  uncertain  or  unexpected  shall  happen  to  in- 
duce him  to  adopt  some  other  permanent  home." 
Williams  v.  Williams,  78  N.  J.  Eq.  13,  78  Atl. 
693. 

See,  also,  Miller  v.  Miller,  88  Vt.  134,  92 
Atl.  9;  Sneed  v.  Sneed,  14  Arhs.  17,  123  Pac. 
312,  40  L.  R.  A.  (N.  S.)*99;  Andrade  v. 
Andrade,  14  Ariz.  879,  128  Pac.  813. 

Ordinarily,  it  is  a  presumption  of  law  that 
where  a  person  actually  lives  is  his  domicile, 
such  presumption  of  course  being  rebuttable; 
but  no  such  presumption  could  arise  In  the 
case  of  a  soldier  in  active  service,  who  has 
no  choice  of  domicile,  but  must  ordinarily 
cling  to  his  domicile  of  origin.  Ordinarily, 
an  act  of  removal  to  a  certain  location, 
coupled  with  the  intent  to  make  a  permanent 
residence  there,  might  be  sufi3cient  to  fix 
a  domicile,  but  that  is  because  the  removal 
is  voluntarily  made,  which  could  not  occur 
in  the  case  of  a  soldier  in  active  service.  It 
follows  that  the  removal  of  the  latter  to  a 
place  and  his  residence  there  for  •years 
would  not  offer  any  probative  evidence  to 
corroborate  evidence  as  to  an  intention  to 
make  the  place  his  home,  but  it  would  be 
necessary  to  obtain  other  corroborative  facts 
of  that  intention.  It  has  been  held  that  ex- 
ercising the  right  of  suffrage  would  not  be 
conclusive,  and  the  Maryland  court  in  Har- 
rison V.  Harrison,  herein  cited,  held: 

"The  better  rule  seems  to  be  that  while  it 
[exercising  the  right  of  suffrage]  is  an  element, 
and  strong  evidence,  as  to  intention,  it  is  not 
conclusive,  and,  just  as  it  is  permitted  to  an 
individual  to  testify  as  to  his  intent,  that  intent 
may  nevertheless  be  more  satisfactorily  shown 
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by    tlie  acts  of  the  individual  rather  than  by 
bis  ivords.** 

Xn  this  case  there  has  been  nothing  but 
oral  declarations,  unaccompanied  by  any  act 
tending  in  the  least  to  corroborate  those 
declarations. 

Because  the  evidence  as  to  domicile  is  not 
clear  and  satisfactory,  the  Judgment  is  re- 
versed and  the  cause  remanded. 


On  Motion  for  Rehearing. 

ir  appellee  ever  indicated  to  any  one,  dur- 
ing  tils  enforced  stay  as  a  soldier  in  Bexar 
count3%  that  the  county  named  was  the  place 
of  Ills  domicile?  or  ever  would  be,  the  record 
fails    to  disclose  it,  and  we  have  only  the 
uncorroborated    statement   of   the   appellee, 
made  only  when  called  as  a  witness,  that  he 
intended  to  make  San  Antonio  his  place  of 
domicile  at  some  uncertain  time  in  the  fu- 
ture.     He   speaks    of   having   brought    bis 
bousebold  goods  with  him  to  San  Antonio, 
but   tbe  evidence  falls  to  show  thrft  he  had 
any    household  goods.     He  lived  in   board- 
ing or  rooming  houses,  and  he  testified  that 
be  bad  no  "real  estate  or  anything  of  that 
kind."     He  stated  his  personal  property  "is 
some  curios  I  have  saved  all  the  time  that 
I    was   away   that  I   prize   very   much.     I 
risked  my  life  several  times  in  getting  them 
wben  I  was  chief  of  police  and  sheriff  under 
Pershing,  in  Mindanao — ^bolos  and  Imives." 
Tbese  curios  would  hardly  be  termed  house- 
bold  goods,  and  having  them  in  San  Antonio 
would  be  no  evidence  of  domicile  in  that  city. 
Appellee  stated   that  he  and  wife  had  no 
property  rights  to  adjust. 

Tbe  authorities  called  to  our  notice  as  to 
tbe  right  of  a  soldier  while  in  the  military 
service  to  select  a  domicile  are  very  sparse 
Indeed,  and  in  one  of  them  it  is  stated  that 
in  order  to  show  the  selection  of  such  dom- 
icile Ibere  must  be  tlie  "clearest  and  most 
unequivocal  proof."    Can  the  uncorroborated 
and  interested  testimony  of  a  plaintiff  in  a 
divorce  suit  be  held  to  furnish  the  ''clearest 
and  most  unequivocal  proof"?    The  fact  that 
appellee  has  been  in  Bexar  county  for  more 
than  a  year  furnishes  no  corroboration  to 
his   testimony,  as  he  has  been  living  here 
because  so  ordered  by  his  superior  oflScers, 
and    not  of  his  own   volition.     And    to   no 
human  being  has  he  ever  whispered  "This 
is  my  home."    What  is  there  fixed  and  es- 
tablished with  which  his  intention  to  acquire 
a   domicile   is   associated?     Not  one  thing. 
His  may  be  a  hard  case,  but  the  law  should 
not  be  warped  and  bent  to  meet  hard  cases. 
[5]  The   proof  as   to  Inhabitancy   of   the 
state  and  residence  in  the  county  is  as  es- 
sential as  any  other  fact  in  a  divorce  case, 
and  if  it  is  not  clearly  and  unequivocally 
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shown  in  the  case  of  a  soldier,  the  case  is 
not  made  out.  As  said  by  Judge  Key,  for 
the  Court  of  Civil  Appeals  for  the  Third 
District,  in  Bruner  v.  Bruner,  43  S.  W.  796 : 

"Ordinarily,  questions  of  venue,  unless  raised 
by  a  plea  in  abatement,  axe  regarded  as  waived, 
but  such  is  not  the  rule  in  divorce  cases.  Tbe 
statute  requires  bona  fide  inhabitancy  of  tbe 
state  and  residence  in  the  county  for  six  months 
next  preceding  the  filing  of  the  suit  as  a  pre- 
requisite to  obtaining  a  divorce,  and  the  plain- 
tiff must  allege  and  prove  these  facts  in  ord^r 
to  obtain  a  divorce." 

As  said  in  Raymond  v.  Raymond,  74  Tex. 
414,  12  S.  W.  90: 

"One  condition  to  which  a  party  seeking  a  * 
divorce  in  this  state  is  subject  is  that  he  must 
reside  in  the  county  in  which  he  brings  his  suit 
for  the  six  months  next  preceding  the  filing  of 
his  petition.  »  ♦  »  When  the  facts  required 
to  exist  by  our  statutes  are  not  established  by 
the  evidence,  a  decree  of  divorce  should  be  re- 
fused." 

It  may  be,  as  asserted  by  appellant,  that 
the  proof  in  this  case  *'goes  a  good  deal 
further  than  the  proof  ordinarily  goes  in 
divorce  cases,"  but  "if  were  so  it  were  a 
grievous  fault,"  and  a  check  should  be 
placed  upon  it  The  evidence  is  clearly  in- 
sufficient in  this  case  to  show  statutory 
venue.  The  Jurisdiction  of  the  court  was 
attacked  by  a  plea,  and  was  one  of  the 
contested  points  on  the  trial,  and  venue 
should  have  been  clearly  shown.  Being 
stationed  here  as  a  soldier  did  not  prove 
domicile  nor  tend  to  prove  it,  and  the  bare 
testimony  of  a  future  [intention  to  make 
San  Antonio  his  place  of  residence  did  not 
meet  the  demands  of  the  law. 

While   the  plea   to   the  Jurisdiction   was 
based  alone  on  the  proposition  that  appellee 
was  a  soldier,  it  placed  the  burden  of  show- 
ing that  he  had  acquired  a  domicile  in  Bexar 
county  by  the  "clearest  and  most  unequivocal 
proof."     In  this  he  failed,   for,  giving  ab- 
solute verity  to  all  he  stated,  he  had  never 
acquired  any  domicile  in  Bexar  county,  but 
intended  to  do  so  at  some  indefinite  time  in 
the  future.     That  appellant  did  not  testify 
did  not  in  any  manner  add  ajiy  corrobora- 
tion to  the  evidence  of  appellee.    The  burden 
was  on  him  and  lie  had  to  establish  venue 
regardless   of    the   testimony    of   appellant. 
Appellant    sought    a    postponement    of    the 
trial  in  order  that   she  and  her  witnesses 
might  be  present  at  the  trial,  but  tills  was 
denied  her,  and  the  case  was  called  up    out 
of  its  numerical  order  on  the  docket  ^^^  ®*v 
down    for   trial.     Appellee   is   not    justltled, 
therefore,   In    claiming    any    advantage     lor 
himself  on  the  ground  that  the  appellant  aia 
not  offer  any  rebutting  testimony. 

The  motion  for  rehearing  is  overrulea. 
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EARLY-POSTER  CO.  v.  GOTTLIEB. 
(No.  6002.)     . 

(Court   of   Civil  Appeals   of   Texas.     Austin. 

May  19,  1919.     Rehearing  Denied 

June  25,  1919.) 

1.  Sales  <^=985(1)  —  Contbaots  —  Constbuo- 
TioN— Incomplete    Contbacts— "Deficit." 

A  grain  dealers  association  rule,  as  to 
rights  of  buyer  upon  seller's  failure  to  deliv- 
er, which  rule  was  made  a  part  of  a  sale  con- 
tract, from  its  caption  and  language,  including 
the  use  of  the  word  "deficit,"  which  implies  a 
deficiency,  held  to  apply  to  incomplete  con- 
tracts only;  that  is,  performed  In  part. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Deficit.] 

2.  Sales  ^=»85(1)— Contract— Co nstbuction 
—Bbeach—"  Defaulted.** 

The  use  of  the  word  "defaulted"  in  a  grain 
dealers'  association  rule  as  to  buyer's  rights 
upon  seller's  failure  to  deliver,  which  rule  was 
made  a  part  of  a  sale  contract,  embraced  a 
willful  breach  as  contradistinguished  from  sell- 
er's mere  inability  to  complete  the  contract. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases*  First  and  Second  Series,  Default] 

3.  Sales  «=»85(1)  —  Contract  —  Default — 
••Incomplete  Shipment." 

A  contract  for  sale  of  two  cars  of  alfalfa, 
under  which  seller  delivered  one  and  defaulted 
in  delivery  of  the  other,  was  an  "incomplete 
shipment,"  within  the  meaning  of  a  rule  of  the 
grain  dealers'  association  incorporated  into  the 
sale  contract  under  which  the  buyer  was  pre- 
cluded from  recovering  damages  for  breach, 
where  he  did  not  buy  in  the  deficiency  for  sell- 
er's account. 

4.  Sales  <©=»85(1)  — .  Contbaots  —  Constbuo- 
TiON— Breach— Incomplete  Shipments. 

Where  there  was  total  and  complete  failure 
of  seller  to  perform  sale  contracts,  which  the 
court  found  were  breached  by  seller,  the  grain 
dealers'  association  rule  as  to  buyer's  rights 
on  seller's  failure  to  complete  shipments  in- 
corporated in  the  sale  contract  was  inapplica- 
ble, and  buyer  could  rely  upon,  suei  for,  and  re- 
cover damages  for  the  breach. 

5.  Appeal  and  Erbob  <S=>971(2)  —  Evidence 
^=»480,  498%— Breach  of  Contract— Mar- 
ket Price— Qualification  of  Witness. 

In  buyer's*  action  for  breach  of  contract  by 
nondelivery,  the  question  of  market  price  of 
goods  is  usually  a  matter  of  opinion,  the  ques- 
tion of  qualification  of  a  witness  to  testify  in 
relation  thereto  is  largely  a  discretionary  mat- 
ter, reviewable  only  in  case  of  clear  abuse  of 
discretion,  and  admission  of  testimony  of  a 
witness  whose  knowledge  was  limited  to  daily 
market  quotations  received  at  another  city  in 
the  same  state  and  from  other  dealers  in  dif- 
ferent places  throughout  the  state,  was  not 
such  an  abuse  of  discretion. 

6.  Appeal  and  Error  ®=»1048(2)— Harmless 
Error  —  Unqualified  Witness  —  Ample 
Testimony  of  Qualified  Witnesses. 

In  an  action  for  seller's  breach  of  sale  con- 
tract   by    nondelivery,    if    unqualified    witness 


were  permitted  to  testify  upon  the  issue  of 
market  value,  where  the  uncontradicted  testi- 
mony of  other  witnesses  whose  qualifications 
were  not  assailed  shows  the  market  value  of 
the  goods  on  date  of  breach  to  have  been  more 
than  found  by  the  trial  court,  the  error,  if 
any,  was  harmless. 

7.  Sales   €=s»4C  —  References  to   Buyer's 
Financial  Ability— Seller's  Failure  to 
Investigate. 
Where  a  seller  failed  to  investigate  refer- 
ences as  to  buyer's  financial  ability,  givrn  by 
the  buyer  prior  to  the  making  of  the  contracts, 
or  to  make  any  independent  investigation  as  to 
buyer's  financial  standing,  a  seller  is  precluded 
from  claiming  that  the  contracts  were  induced 
by  any  statements  or  Representations  by  appel- 
lee as  to  his  financial  ability.    ' 

Appeal  from  District  Court,  Williamson 
County ;   Cooper  Sausom,  Special  «fudge. 

Action  by  J.  Gottlieb  against  the  Early- 
Foster  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Judgment  reformed 
and  affirmed. 

Wilcox  &  Graves,  of  Georgetown,  for  ap- 
pellant 

Brooks,  Hart  &  Woodward,  of  Austin,  for 
appellee. 

BRADY,  J.  Appellee  brought  this  suit  for 
damages  arising  out  of  the  breach  of  certain 
contracts  with  appellant  for  the  shipment  of 
hay  and  alfalfa.  The  first  contract  covered 
two  cars  of  New  Mexico  alfalfa,  one  of  which 
was  delivered  to  and  paid  for  by  appellee; 
but  it  was  alleged  that  appellant  breached 
the  contract  as  to  the  remaining  car,  which 
it  failed  and  refused  to  deliver.  The  second 
contract  was  for  the  delivery  of  10  cars  of 
No.  1  prairie  hay,  and  the  third  contract 
covered  five  cars  of  New  Mexico  alfalfa,  both 
of  which  contracts  it  was  alleged  appellant 
had  breached,  and  had  failed  and  refused  to 
deliver  the  hay  and  alfalfa.  The  action  was 
one  at  law  to  recover  the  difference  between 
the  contract  price  and  the  market  price  of 
such  products. 

Appellant  answered  by  general  denial  and 
special  answer,  specially  alleging  that  the 
contracts  were  void  because  of  the  fraud  of 
appellee  in  representing  that  he  was  solvent 
and  able  to  pay  for  the  products,  when-  as  a 
fact  he  was  insolvent  and  unable  to  pay  and 
had  no  intention  of  paying  for  same.  It  was 
further  specially  pleaded  by  appellant  that 
the  rules  of  the  Texas  Grain  Dealers'  Asso- 
ciation became  and  were  a  part  of  the  con- 
tracts, and  that  under  such  rules  the  ship- 
ments covered  by  the  contracts  were  to  be 
made  within  from  3  to  10  days,  and,  fur- 
ther, that  under  the  rules  of  the  association 
it  became  the  duty  of  appellee,  upon  the  fail- 
ure of  appellant  to  ship  the  hay  and  alfalfa, 
to  either  agree  with  the  appellant  to  extend 
the  contracts,  or  to  cancel  outright  the  con- 
tracts, or  to  buy  in  for  the  seller's  account 


^=:2For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  IndexM 
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the  respective  quantities  of  hay  and  alfalfa 
which  had  not  been  delivered.  It  was  al- 
leged that  appellee  did  not  exercise  either 
of  these  options,  thereby  failing  to  comply 
with  the  terms  of  the  contract,  and  was 
therefore  not  entitled  to  recover. 


15,  1917,  and  December  18,  1917,  when  said 
three  contracts  were  wholly  breached  by  de- 
fendant, and  that  plaintiff  thereupon  canceled 
said  three  contracts  outright,  and  in  due  time 
entered  suit. 

"(7)  That    the   reasonable    market   price    of 
class  1  prairie  hay  at  the  date  of  Ihe  breach 


AppeHee  by  supplemental  petition  denied   of  said  contract  at  Taylor,  Tex.,  was  $ai  per 

ton,  and  plaintiff's  damage  under  said  contract 
of  October  12,  1917,  on  ten  cars  of  hay  of  eight 
tons  per  car  aggregates  $^0;  that  the  reason- 
able market  price  of  choice  New  Mexico  alfalfa 
at  Taylor,  Tex.,  at  the  date  of  the  breach  of 
said  contract  of  October  15,  1917,  was  HI  per 
ton,  and  plaintiff's  damage  under  said  contract 
was  $6  per  ton  for  one  car  of  alfalfa  of  eight 
tons  per  car  aggregating  $48,  and  plaintiff's 
damage  under  said  contract  of  October  18, 
1917,  was  $5  per  ton  on  five  cars  of  alfalfa 
of  eight  tons  per  car,  aggregating  $200,  making 
the  total  damage^ of  plaintiff  by  reason  of  such 
breach  of  said  contracts  $888. 

'^(8)  That  the  defendant  did  not  breach  said 
contract  because  of  any  adverse  reports  on 
plaintiff's  financial  standing  made  by  parties  to 
whom  defendant  had  been  referred  by  plaintiff. 

"(9)  That  on  or  about  November  15,  1917, 
the  defendant  informed  the  plaintiff  over  the 
telephone  that  defendant  would  not  deliver 
any  other  hay  or  alfalfa  under  the  contract 
which  had  been  entered  into. 

"(10)  That  when  the  defendant  refused  to 
ship  and  deliver  any  other  hay  or  alfalfa  under 
said  contracts,  plaintiff  did  not  buy  in  the 
quantities  under  the  contracts  which  has  been 
delivered  for  the  account  of  the  defendant;  that 
the  plaintiff  did  not  send  defendant  any  ac- 
count or  claim  of  the  amount  of  damage  he 
claimed,  and  did  not  draw  on  defendant  for  the 
amount  of  damages  claimed,  and  did  nothing  to 
notify  defendant  of  the  amount  claimed  until 
this  suit  was  filed. 

"(11)  That  the  first  two  cars  of  hay  which 
were  shipped  by  the  defendant  to  plaintiff  ar- 
rived at  Taylor,  Tex.,  on  the  last  day  of  Oc- 
tober or  the  1st  day  of  November,  and  were  re- 
fused by  the  plaintiff,  because  of  an  inferior 
grade  to  that  contracted  for  by  plaintiff. 

"Conclusions  of  Law. 

"(1)  Defendant,  under  the  contract  sued  on, 
became  legally  obligated  to  ship  and  deliver  to 
plaintiff  at  Taylor,  Tex.,  hay  and  alfalfa  as 
specified  in  said  contracts. 

"(2)  That  under  the  rules  of  the  Texas  Grain 
Dealers'  Association  (rule  36)  eight  tons  of 
hay  constituted  a  carload. 

"(3)  That  under  said  rules  of  the  Texas 
Grain  Dealers'  Association  (rule  9)  upon  a 
breach  of  said  contracts  by  defendant  plaintiff 
had  the  right  and  option  to  cancel  said  con- 
tracts outright,  which  option  he  exercised. 

"(4)  That  plaintiff's  measure  of  damages  un- 
der such  breach  of  contracts  by  defendant  was 
the  difference  between  the  contract  price  of 
said  hay  and  its  reasonable  market  value  at  Tay- 
lor, Tex.,  on  the  date  of  such  breach." 

The  findings  of  fact  were  supported  by  the 
evidence,  with  the  qualification  hereinafter 
mentioned  as  to  the  sixth  finding  of  fact. 

Opinion. 
The  principal  questions  presented  on  this 
appeal  Involve  and  are  to  be  determined  by 


all  the  averments  of  the  answer,  and  special 
ly  pleaded  that  rule  9  of  the  Texas  Grain 
Dealers'  Association,  invoked  by  appellant, 
had  no  application  to  willful  breaches  by  the 
seller,  or  breaches  for  any  other  reason  than 
inability  to  deliver  within  the  time  provided 
by  the  contracts ;  that  appellant  notified  ap- 
pellee that  it  would  not  further  perform  any 
of  the  contracts  sued  upon,  and  canceled  the 
same,  and  that  appellee  thereupon  also  elect- 
ed to  cancel  the  contracts,  as  he  had  a  right 
to  do  under  the  provisions  of  the  rule,  and 
did  cancel  the  same,  and  instituted  this  suit 
for  the  recovery  of  his  damages. 

The  case  was  tried  without  a  jury,  and  the 
court  rendered  judgment  for  appellee  in  the 
sum  of  $888,  with  Interest  from  December 
18,  1917;  the  judgment  including  damages 
for  the  breach  of  each  of  the  contracts  in 
suit 

Findings  of  Fact. 

At  the  request  of  appellant,  the  trial  court 
filed  the  following  findings  of  fact  and  con- 
clusions of  law: 

"(1)  The  court  finds  from  the  testimony  that 
on  October  12,  1917,  and  October  18,  1917,  re- 
spectively, the  defendant  contracted  with  plain- 
tiff to  sell  and  ship  to  plaintiff  said  hay  and 
alfalfa  at  certain  prices  as  alleged  in  plaintiff's 
petition  and  as  admitted  in  paragraph  4,  sec- 
tion 1,  of  defendant's  first  amended  original  an- 
swer. 

"(2)  That  under  said  contracts  defendant  be- 
came bound  and  obligated  to  ship  to  plaintiff  at 
Taylor,  Tex.,  ten  carloads  of  No.  1  prairie  hay 
at  $23  per  ton  delivered  at  Taylor,  Tex.,  two 
carloads  of  choice  ^ew  Mexico  alfalfa  at  $35 
per  ton,  and  ^ve  carloads  of  choice  New  Mex- 
ico alfalfa  at  $36  per  ton,  said  contracts  being 
subject  to  the  rules  of  the  Texas  Grain  Deal- 
ers' Association ;  the  terms  in  said  contracts 
for  the  sale  of  alfalfa  being  'sight  with  ex- 
change payable  on  arrival  with  bill  of  lading 
attached  per  full  amount  of  invoice.' 

"(3)  That  the  two  carloads  of  prairie  hay 
shipped  by  defendant  to  plaintiff  under  said  con- 
tract of  October  12,  1917,  were  not  No.  1  prai- 
rie hay,  not  of  the  class  of  hay  contracted  for, 
hut  of  an  inferior  grade,  and  that  plaintiff  was 
not  bound  under  his  contract  to  accept  said 
two  carloads  of  hay,  and  did  not  accept  them. 

"(4)  That  defendant  furnished  one  carload 
of  choice  New  Mexico  alfalfa  at  $35  per  ton, 
which  was  received  by  plaintiff,  accepted,  and 
paid  for,  but  that  defendant  failed  and  refused 
to  furnish  the  other  car  contracted  for. 

**(5)  That  defendant  failed  and  refused  to 
furnish  the  Qve  cars  of  choice  New  Mexico 
alfalfa  sold  by  defendant  to  plaintiff  under  said 
contract  of  October  18,  1917. 

"(6)  That  negotiations  under  said  three  con- 
tracts for  the  delivery  of  said  hay  and  alfalfa 
continued  until  some  time  between  November 
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the  proper  interpretation  of  the  meaning  and 
effect  of  the  rales  of  Texas  Grain  Dealers' 
Association,  incorporated  by  reference  in 
each  contract,  and  especially  by  the  meaning 
and  effect  of  rule  9.  This  rule  reads  as  fol- 
lows; 

"Rule  9.  Inoompleie  SMpments,  When  the 
seller  finds  that  he  will  not  be  able  to  complete 
a  contract  within  the  agreed  limit,  it  shall  be 
bis  duty  at  once  to  advise  the  buyer  by  mail, 
telephone,  or  telegraph,  whereupon  it  shall  be 
the  duty  of  the  buyer  at  once  to  elect  either 
to  buy  in  or  to  cancel  the  deficit,  or,  with  the 
consent  of  the  shipper,  to  extend  the  contract 
to  cover  the  said  deficit.  If  the  seller  fails  to 
notify  the  buyer  of  his  inability  to  complete  his 
contract  as  abeve  provided,  the  liability  of  the 
seller  shall  continue,  until  the  buyer,  by  the 
exercise  of  due  diligence,  can  determine  wheth- 
er the  seller  has  defaulted,  when  the  buyer 
shall  immediately  (a)  agree  with  the  seller  up- 
on an  extension  of  the  contract  to  cover  the  def- 
icit; (b)  cancel  the  contract  outright;  or 
(c)  buy  in  the  deficit  for  the  seller's  account." 

It  was  pleaded  by  appellee  that  this  rule 
had  no  application  to  w^illful  breaches  by 
the  seller,  but  merely  applied  to  a  failure  to 
perform  through  inability,  and  he  seems  also 
to  have  relied  below  upon  the  position  that 
this  rule  applied  only  to  incomplete  con- 
tracts; that  is  to  say,  where  the  seller  had 
performed  in  part,  but  was  unable  to  com- 
plete delivery  of  the  remainder  of  the  prod- 
ucts covered,  and  not  to  a  total  failure  to 
perform. 

.  These  contentions  are  resisted  by  appel- 
lant, .  Tid  it  is  claimed  that,  when  appellant 
breached  the  contracts,  appellee,  upon  noti- 
fication of  such  breach,  canceled  the  con- 
tracts outright,  as  found  by  the  trial  court  in 
the  sixth  finding  of  fact,  and  that  therefore 
appellee  was  not  entitled  to  recover  any  dam- 
ages whatever.  The  contention  involves  the 
further  claim  that,  if  appellee  elected  to  hold 
appellant  for  damages,  he  was  required  by 
rule  9  to  buy  in  for  the  seller's  account  the 
hay  and  alfalfa  not  delivered,  on  the  open 
market,  and,  having  failed  to  do  so,  he  is 
precluded  from  a  recovery. 

We  have  been  unable  to  agree  entirely  with 
the  contentions  of  either  party.  With  much 
difficulty,  we  have  been  led  to  conclude  that 
the  rule  should  be  interpreted  partly  in  ac- 
cord with  the  views  of  appellant,  and  in  part 
with  those  of  appellee.  Upon  the  assump- 
tion, the  correctness  of  which  is  not  doubt- 
ed, that  it  was  competent  for  the  parties  to 
embody  this  rule  in  the  contracts,  and  thus 
to  provide  for  its  discharge  or  annulment, 
and  fixing  and  limiting  the  rights  and  liabil- 
ities of  each  In  event  of  default,  we  have 
sought  to  ascertain  tlie  true  meaning  of  the 
rule  and  the  intent  of  the  parties,  and  to 
avoid  any  strained  or  artificial  construction. 

[1-3]  Keeping  in  mind  the  primary  purpose 
and  object  of  the  parties  in  adopting  the 
rule,  we  have  decided  that  it  should  be  fair- 
ly e<mjitrued  as  follows: 


First.  That  it  applies  only  to  incomplete 
contracts ;  that  is  to  say,  to  contracts  which 
the  seller  has  performed  in  part,  but  is  either 
unable  or  unwilling  to  complete.  This  con- 
struction is  favored  not  only  by  the  caption 
of  rule  9,  but  is  fairly  ascertained  from  the 
language  employed  throughout  the  rule.  The 
first  part,  or  that  portion  covered  by  the  first 
sentence  of  the  rule,  in  defining  the  duties 
of  the  buyer,  where  the  seller  has  informed 
him  of  his  inability  to  complete  the  contract 
within  the  agreed  time  limit,  refers  to  the 
"deficit,"  and  the  latter  part  of  the  rule  like- 
wise employs  the  same  term.  In  its  plain 
and  ordinary  meaning,  the  word  "deficit"  im- 
plies a  deficiency,  and  as  here  used  clearly 
means  a  deficiency  in  the  quantity  or  a  fail- 
ure of  the  seller  to  ship  a  portion  of  the 
products  contracted  to  be  delivered. 

Second.  The  first  part  of  the  rule  has  no 
application  to  a  willful  breach  by  the  seller, 
and  applies  only  to  contracts  which  the  seller 
has  found  himself  unable  to  perform  within 
the  agreed  term  limit  for  some  other  reason 
than  mere  unwillingness,  or  intentional  re- 
fusal to  perform.  The  latter  part  of  the  rule, 
however,  should  be  given  a  different  inter- 
pretation,, in  that  it  completes  the  subject- 
matter  of  the  rule  and  provides  for  a  larger 
situation. 

We  are  Impressed  with  the  argument  of  ap- 
pellee's counseL-in  the  brief  that  the  latter 
part  of  the  rule  covers,  not  only  a  case  of 
inability,  but  also  an  intentional  or  willful 
breach  or  default.  The  use  of  the  word  "de- 
faulted," in  association  with  its  contest, 
seems  to  express  the  intention  to  embrace  a 
willful  breach  of  the  contract,  as  contradis- 
tinguished from  the  mere  Inability  of  the 
seller  to  complete  the  contract.  The  rule  was 
made  for  the  purpose  of  enabling  the  buyer 
to  determine  whether  or  not  the  seller, 
through  unavoidable  causes,  is  unable  to  ful- 
fill the  contract,  or  whether  he  has  willfully 
breached  it,  because  it  would  not  be  profita- 
ble to  him  to  fulfill  it. 

Third.  We  are  of  the  opinion  that  the 
three  options  or  privileges  accorded  the  buyer 
by  the  terms  of  the  rule  are  in  substance 
these:  (a)  To  immediately  make  a  new  agree- 
ment with  the  seller  for  an  extension  of  the 
time  of  the  contract  to  cover  the  deficit, 
(b)  To  cancel  the  contract  outright ;  that  is 
to  say,  to  cancel  and  extinguish  it  complete- 
ly as  to  the  deficit,  (c)  To  buy  for  the  sell- 
er's account  on  the  open  market  the  deficien- 
cy in  quantity  caused  by  the  seller's  default. 
The  purpose  of  the  last-named  option  was 
to  cover  the  case  where  the  buyer  seeks  to 
keep  the  contract  alive,  or  hold  the  seller  to 
the  obligation  of  the  contract  to  pay  dam- 
ages upon  its  breach,  and  to  fix  absolutely 
and  certainly  the  amount  of  damages  by  a 
purchase  in  the  market,  rather  than  resort  to 
proof  of  the  market  price. 

It  is  not  contended  that  appellee  exercised 
either  option  (a)  or  (c),  but  the  controversy 
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centers  around  tbe  question  of  exercise  by 
him  of  option  (b) ;  that  is,  the  privilege!  of 
canceling  the  contract  outright  We  believe 
that  the  phrase  "cancel  outright,"  as  em- 
ployed in  this  rule,  means  to  annul  and  ex- 
tinguish the  contract  as  to  the  deficit  or  un- 
performed portion  of  the  contract,  *and  to 
put  an  end  to  the  obligations  of  the  contract 
as  to  both  i)artles,  with  reference  to  such 
deficit. 

As  thus  interpreted,  we  hold  that  rule  9 
of  the  Texas  Grain  Dealers*  Association  ap- 
plied to  what  we  have  termed  the  "first  con- 
tract," namely',  the  contract  of  October  15, 
1917,  which  was  for  two  cars  of  alfalfa,  for 
the  reason  that  this  contract  was  an  "in- 
complete shipment"  within  the  meaning  of 
the  rule.  The  seller  shipped  one  car,  which 
was  accepted  and  paid  for  by  the  buyer,  but 
defaulted  as  to  the  remaining  car.  Upon 
such  default,  it  was  the  duty  of  appellee  to 
exercise  either  of  the  options  provided,  and 
upon  failure  to  do  so  he  could  not  recover. 
Under  the  evidence,  we  find  that  he  did  nei- 
ther, and,  under  the  operation  of  the  rule,  he 
is  precluded  from  recovering  damages  as  to 
the  contract  we  are  now  considering. 

The  trial  court,  in  the  sixth  finding  of 
fact,  found  that  the  three  contracts  were 
wholly  breached  by  appellant,  "and  that 
plaintiff  thereupon  canceled  said  three  con- 
tracts outright,  and  in  due  time  entered  suit." 
In  the  third  conclusion  of  law,  the  trial  court 
concluded  that,  upon  appellant's  breach,  ap- 
pellee, under  the  rules  of  the  Texas  Grain 
Dealers'  Association  (rule  9),  "had  the  right 
and  option  to  cancel  said  contracts  outright, 
which  option  he  exercised."  However,  in  the 
light  of  the  pleadings  and  evidence  in  the 
record,  it  is  clear  that  these  conclusions  were 
based  upon  the  theory  that  the  rule,  in  pro- 
viding for  the  option  to  "cancel  the  con- 
tract outright,"  did  not  mean  to  annul  and 
terminate  the  contract  completely,  thus  i?ut- 
ting  an  end  to  all  the  unperformed  obliga- 
tions of  the  contract,  but  that  it  was  con- 
strued to  mean  that  appellee,  upon  default 
by  appellant,  had  the  rigjit  to  treat  the  con- 
tract as  breached  by  appellant,  and  to  sue  in 
an  action  at  law  to  recover  the  difference  be- 
tween the  contract  price  and  the  market 
price.  ^ 

This  theory  we  think  erroneous,  and  the 
conclusions  of  the  trial  court,  under  the 
pleadings  and  the  evidence,  must  be  treated 
as  findings  that,  when  appellant  wholly 
breached  the  contracts,  appellee  elected  to 
keep  the  contract  alive  for  the  purpose  of 
recovering  his  damages  at  law,  and  canceled 
the  contracts  only  in  the  sense  that  he  elect- 
ed to  rely  upon  the  breach  by  appellant  and 
to  sue  for  damages.  If,  however,  these  con- 
clusions should  be  held  to  be  a  finding  that 
appellee  canceled  the  contracts  outright  in 
the  sense  of  wholly  annulling  the  same  and 
terminating  all  obligations  under  them,  then 
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as  to  the  contract  of  October  16,  1017,  to 
which  we  have  held  the  rule  applied,  there 
could  be  no  recovery  by  appellee.  It  follows 
that,  in  either  event,  the  trial  court  erred 
in  allowing  the  sum  of  $48  as  damages  for 
the  failure  of  appellant  to  deliver  one  car 
of  alfalfa  under  this  contract,  and  appel- 
lant's first  and  second  assignments  of  error 
are,  to  the  extent  of  the  damages  awarded 
unAer  the  contract  of  October  15,  1917,  sus- 
tained. 

[4]  As  to  the  remaining  contracts,  those  of 
October  12,  1917,  and  October  18,  1917,  the 
situation  is  different.  Under  our  construc- 
tion of  rule  9,  it  had  no  application  to  these 
contracts,  because  they  were  not  incomplete 
shipments,  and  there  was  no  deficit  within 
the  meaning  of  the  rule.  It  was  a  case  of 
total  or  complete  failure  to  perform,  and, 
the  trial  court  having  found  that  these  con- 
tracts were  breached  by  appellant,  and  the 
rule,  not  applying,  appellee  had  the  right  to 
rely  upon  such  breach,  and  to  sue  for  and 
recover  his  damages.  It  results,  in  so  far 
as  appellant's  first  and  second  assignments 
relate  to  these  contracts,  they  must  be  and 
they  are  overruled. 

[6]  In  its  third  assignment  of  error,  appel- 
lant complains  of  the  action  of  the  trial  court 
in  admitting  the  testimony  of  the  witness  J. 
M.  Clements  as  to  the  market  price  of  hay 
and  alfalfa  at  Taylor,  Tex.;  it  being  con- 
tended that  this  witness  was  not  qualified  to 
testify  on  this  point,  because  his  knowledge 
was  limited  to  dally  market  quotations  re- 
ceived at  Waco,  Tex.,  from  other  dealers  in 
different  places  throughout  the  state.  The 
question  of  market  price  is  usually,  If  not 
always,  a  matter  of  opinion,  and  the  ques- 
tion of  qualification  of  a  witness  to  testify  in 
relation  thereto  is  largely  a  matter  of  dis- 
cretion for  the  trial  court.  It  is  only  for  a 
clear  abuse  of  such  discretion  that  a  cause 
will  be  reversed,  and  we  do  not  think  that 
has  been  shown.  However,  the  testimony  of 
Mr.  Clemehts,  considered  in  its  entirety, 
shows  that  he  was  qualified  to  testify  upon 
this  subject.  The  objection  went  to  the 
weight  of  the  testimony,  rather  than  its  ad- 
missibility, if  we  consider  the  testimony  of 
this  witness  as  a  whole. 

[6]  There  may  be  some  question  about  the 
qualification  of  the  witness  to  testify  upon 
the  issue  of  market  value  in  this  case,  and 
this  may  be  conceded,  yet  the  case  would  not 
necessarily  have  to  be  reversed.  The  uncon- 
tradicted testimony  of  other  witnesses,  whose 
testimony  was  not  assailed,  shows  the  market 
Value  of  the  hay  and  alfalfa  at  Taylor,  on 
the  date  of  the  breach,  as  having  been  as 
much  or  more  than  found  by  the  trial  court. 
It  follows  that  the  error,  if  any,  in  admit- 
ting the  testimony  of  Mr.  Clements,  is  harm- 
less. For  the  reasons  indicated,  the  third 
assignment  will  be  overruled. 

[7]  The  fourth,  fifth,  sixth,  and  seventh 
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assignments  of  error  relate  to  the  alleged 
error  of  the  trial  court  In  falling  and  refus- 
ing to  make  certain  findings  requested  by 
appellant,  upon  the  alleged  defense  that  ap- 
pellee did  not  intend  to  pay  for  the  hay  and 
alfalfa,  unless  he  could  first  arrange  to  sell 
it,  and  that  he  knew  he  could  not  pay  for 
same,  and  fraudulently  induced  appellant  to 
make  the  contracts.  Some  of  these  assign- 
ments also  assail  tl4e  court's  conclusions^  of 
law,  and  the  rendition  of  judgment  against 
appellant,  in  relation  to  the  same  matter. 

Upon  consideration  of  the  evidence  in  the 
record,  we  think  the  trial  court  was  amply 
justified  in  his  conclusions,  and  in  refusing  to 
sustain  this  defense.  The  undisputed  evi- 
dence shows  that,  before  the  contracts  were 
signed,  appellee  gave  appellant  references  as 
to  his  financial  ability.  It  was  further 
shown  that  subsequently,  and  without  inves- 
tigating and  making  independent  inquiry,  ap- 
pellant entered  into  the  contracts.  There 
was  no  testimony  upon  which  the  trial  court 
could  have  found  that  appellee  was  not  finan- 
cially able  to  perform  his  contracts,  and  even 
less  that  he  fraudulently  misrepresented 
anything  to  appellant,  or  attempted  to'  de- 
ceive. Appellant  failed  to  investigate  the  ref- 
erence given  by  appellee  prior  to  the  mak- 
ihg  of  the  contracts,  or  to  make  any  inde« 
pendent  investigation,  and  therefore  it  Is  pre- 
cluded from  claiming  that  the  contracts  were 
induced  by  any  statements  or  representations 
by  appellee.  However,  disregarding  the  ques- 
tion of  estoppel,  the  evidence  is  wholly  in- 
sufficient to  justify  any  finding  of  bad  faith 
or  fraud  upon  the  part  of  appellee.  The 
court  did  not  err  in  refusing  to  make  the 
findings  requested  by  appellant  upon  this  is- 
sue, nor  in  the  conclusions  of  law,  and  these 
assignments  are  all  overruled. 

The  judgment  of  the  court  below  will  be 
reformed,  ao  as  to  eliminate  appellee's  re- 
covery in  the  sum  of  $48  damages  under  the 
contract  of  October  15,  1917,  and,  aa  thus 
reduced,  will  be  affirmed. 

Reformed  and  affirmed. 


BRYAN  V.  ROSS  et  al.     (No.  1496.) 

(Court  of  Civil  Appeals  of  Texas.     AmariUo. 

June  4,  1919.     Rehearing  Denied 

July  2,  1919.) 

1.  Principal  and  Agent  «=>37  — Power  of 
Attorney  —  Revocation— Agent's    Inter- 
est. , 
A   bare   power  of  attorney,   in  which  the 
agent's  only  interest  is  in  the  performance  of 
his  services  therein  contracted  to  be  render- 
ed in  order  that  he  may  earn  the  stipulated  com- 
pensation, is  revocable  at  the  will  of  the  gran- 
tor unless  the  power  is  given  as  security  or 
is  coupled  with  an  interest. 


2.  Principal  and  Agent  ^=»S7— Power  op 
Attorney— Revocation. 

Where  a  client  by  contract  employs  an  at- 
torney to  recover  lands  and  remove  clonds 
therefrom,  and  executes  a  power  of  attorney  to 
the  attorney  to  sue  for  and  recover  such  lands, 
and  assigns  a  two-thirds  undivided  interest  in 
the  recovery  as  compensation,  the  contract  was 
intended  as  security,  and  the  power  is  not  re- 
vocable after  a  partial  performance  by  the 
attorney. 

3.  Principal  and  Agent  0=>37  —  Poweb 
Coupled  with  Interest— Revocation. 

Where  a  client  gave  his  attorney  a  written 
power  to  sue  for  and  recover  lands,  and  as- 
signed a  two-thirds  undivided  interest  in  lands 
or  proceeds  thereof  recovered  as  compensation 
to  the  attorney,  the  attorney  after  part  per- 
formance of  his  contract  had  acquired  such  an 
interest  in  the  land  sued  for  as  to  constitute 
an  interest  in  the  subject-matter  of  the  power 
and  to  prevent  revocation  by  the  grantor. 

4.  AnvEBfiE  Possession  ^=»67  —  Limitations 
—Commencement  of  Period..     , 

Entry  into  possession  of  land  under  a  con- 
tract of  exchange  not  accompanied  by  a  deed 
starts  the  statute  of  limitation  in  favor  of  the 
person  so  entering. 

5.  Vendor  and  Purchaser  ^=>239(6)  —  De- 
fenses—Rights  OF  Innocent  Purchasers 
OF  Legal  Title. 

The  defense  of  innocent  purchaser  of  the 
legal  paper  title  is  not  available  against  the 
owner  of  a  title  by  limitation,  in  view  of  Rev. 
St.  1911,  art.  5679. 

6.  Limitation  of  Actions  ^=>124  —  Com- 
mencement OF  Suit— Intervention. 

Commencement  of  suit  to  recover  land 
stops  the  running  of  limitations  in  favor  of 
defendant  as  against  the  interest  of  one  who 
intervenes  therein  under  a  power  of  attorney 
given  by  plaintiff  to  prosecute  such  suit,  cou- 
pled with  an  interest  in  the  land,  since  a  judg- 
ment would  be  binding  upon  the  intervener  as 
well  as  the  plaintiff. 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  Kenneth  Foree,  Judge. 

Action  by  Deck  Martin  against  J.  L.  Rosa 
and  others,  wherein  EL  P.  Bryan  intervenes. 
Judgment  for  defendants  upon  setting  aside 
a  verdict  for  plaintilf  and  intervener  appeals. 
Reversed  and  remanded. 

E.  P.  Bryan,  of  Dallas,  for' appellant 
Harry  P.  Lawther,  T.  F.  Lewis,  and  J.  R. 
Haynes,  all  of  Dallas,  for  appellees. 

BOYCE,  J.  This  suit  was  originaUy 
brought  by  Deck  Martin  in  1905  to  recover 
certain  property  in  the  city  of  Dallas.  The 
plaintiff  secured  a  judgment  which  was  re- 
versed on  former  appeal  of  the  case.  Ross  v. 
Marthi,  128  S.  W.  718, 104  Tex.  558,  140  S.  W. 
432,  141S.W.  518.  While  the  appeal  was 
pending  the  defendants  in  the  suit  paid  the 
said  Deck  Martin  $50  for  a  conveyance  of  the 
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property  to  them.  After  the  reversal  of  the 
case  B.  P.  Bryan  Intervened  therein,  alleg- 
ing that  he  had  been  employed  as  attorney  by 
the  said  Deck  Martin  to  prosecute  said  suit 
under  power  of  attorney,  which  authorized 
bira  to  demand,  sue  for,  and  recover  such 
lands,  and  which  granted  and  conveyed  to 
him  a  two-thirds  undivided  interest  in  such 
lands  as  might  be  recovered  in  said  suit; 
that  defendants  knew  such  fact  and  secured 
the  conveyance  from  the  said  Deck  Martin 
with  Intent  to  defraud  said  intervener  of  his 
interest  in  said  lands.  Wherefore  intervener 
prayed  that  he  be  allowed  to  intervene,  and 
that  he  recover  a  two-thirds  interest  in  the 
land  involved  In  the  suit  The  jury,  in  re- 
sponse to  special  issues  submitted,  found 
such  facts  as  would  have  authorized  a  judg- 
ment ttiereon  for  Deck  Martin  for  the  recov- 
ery of  an  undivided  one-half  interest  In  the 
land  but  for  his  settlement  with  the  defend- 
ants. ,  No  Issue  as  to  the  right  of  the  attor- 
ney to  maintain  the  suit  and  recover  for  his 
own  benefit  was  submitted.  The  trial  court 
set  aside  the  verdict  of  the  Jury,  and  entered 
Judgment  for  the  defendants,  evidently  on 
the  ground  that  the  Intervener  had  no  such 
interest  in  the  land  as  would  authorize  him 
to  proceed  with  the  suit  after  the  settlement 
with  Deck  Martin.  Appellant's  complaint  is 
to  this  action  of  the  court. 

Deck  Martin,  by  a  written  power  of  attor- 
ney, employed  the  Intervener  and  another, 
whose  interest  the  intervener  acquired  prior 
to  the  intervention  herein,  to  sue  for  and 
recover  any  lands  to  which  he  might  be  en- 
titled in  the  state  of  Texas,  and  empowered 
the  said  attorney  to  sell  such  property  for 
such  price  and  on  such  terms  as  should  seem 
proper  to  him,  and  to  appear  for  the  gran- 
tor in  any  and  all  courts  of  the  state  of  Tex- 
as, and  to  sue  for  said  lands  and  to  com- 
promise or  otherwise  adjust  any  adverse 
claim  or  claims  thereto.  Said  power  of  at- 
torney, after  reciting  that  the  said  attorneys 
"will  be  at  considerable  trouble  and  expense 
in  finding  out  and  removing  the  cloud  or 
clouds  from  said  land,"  continued  as  follows; 

''Therefore,  as  remuneration  to  them,  we 
hereby  Rive,  grant,  sell,  and  convey  unto  them, 
the  siud  J.  J.  Hart  and  B.  P.  Bryan,  a  two- 
tbirds  undivided  interest  of,  in,  and  to  any  and 
all  lands,  money,  or  other  valuables  so  re- 
covered for  us.  Said  lands  shall  be  sold  and 
the  money  divided,  or  they  may  be  partition- 
ed after  being  cleared  up  of  all  adverse  claims 
whatsoever  as  to  our  said  attorneys  shall  seem 
best." 

The  power  of  attorney  was  duly  recorded, 
and  the  defendants,  at  the  time  of  their  set- 
tlement with  DecJc  Martin,  had  knowledge 
thereof,  and  that  the  intervener  was  acting 
thereunder  In  the  prosecution  of  the  suit. 
The  settlement  was  made  with  Deck  Martin 
without  the  knowledge  and  consent  of  the 
intervener. 
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[1]  In  support  of  the  disposition  of  the 
case  as  made  by  the  trial  court,  appellee  as- 
serts that  the  intervener  had  no  such  Interest 
In  the  land  as  would  prevent  the  power  of 
attorney  from  being  revoked  by  Deck  Martin; 
and  that  upon  its  revocation  the  attorney 
could  not  thereafter  proceed  with  the  suit 
A  great  many  authorities,  dealing  with  tlie 
question  as  to  when  a  power  of  attorney  is 
revocable,  may  be  found.  Certain  general 
principles  are  recognized  by  them  all,  but 
there  is  considerable  divergence  in  the  appli- 
cation of  these  principles.  Mechem  on  Agen- 
cy (2d  Bd.)  i§  561-581.  It  is  universally  held 
that  a  bare  power  of  attorney,  in  which  the 
agent's  only  Interest  is  In  the  performance  of 
the  servl<?es  therein  contracted  to  be  rendered 
In  order  that  he  may  earn  the  stipulated  com- 
pensation, is  revocable  at  the  will  of  the  grant- 
or. But  where  the  power  is  given  as  security, 
or  is  coupled  with  an  interest,  then  It  is  irre- 
vocable— ^In  the  latter  instance,  even  by  the 
death  of  the  grantor.  Hunt  v.  Rousmanier, 
8  Wheat  203,  5  L.  Bd.  589;  Mechem  on 
Agency,  supra.  So  that  we  have  to  consider 
first,  whether  the  power  of  attorney  in  this 
case  was  given  as  security,  and,  second, 
whether  it  is  coupled  with  an  interest. 

[2]  In  most  of  the  cases  where  the  powers 
were  protected  from  revocation  on  account  of 
being  given  as  security  the  debt  or  obligation 
secured  was  independent  of  the  debt  incurred 
for  expenses  and  compensation  for  services 
under  the  contract  of  employment  Itself ;  but 
we  see  no  reason  to  doubt  that  where  the 
contract  of  employment  contemplates  the  in- 
curring of  exi)enses  and  rendition  of  services 
over  a  period  of  time  prior  to  the  realiza- 
tion of  the  proceeds  of  the  exercise  of  the 
power,  out  of  which  the  agent  is  to  receive 
his  compensation,  and  it  appears  that  one 
of  the  purposes  of  the  granting  of  the  power 
is  to  secure  the  agent  in  the  payment  of  com- 
pensation for  such  services  and  expenses  In- 
curred, then  the  power  would  not  be  revoca- 
ble at  the  will  of  the  grantor.  Mechem*  on 
Agency,  §  567.  The  employment  of  attorneys 
in  cases  of  this  kind  is  usually  In  contempla- 
tion of  protracted  litigation,  and  the  client 
is  either  unable  or  unwilling  to  pay  a  cash 
certain  fee,  and  where  the  contract  of  em- 
ployment in  such  cases  grants  the  attorney 
such  large  powers  as  In  this  Instance,  and 
assigns  an  interest  in  the  result  of  the  ser- 
vices contracted  to  be  performed,  it  would, 
we  think,  be  a  reasonable  constiAiction  of  the 
contract  to  conclude  that  it  was  Intended  as 
a  security  to  Induce  the  attorney  to  render 
such  services.  If  this  were  true,  such  con- 
tract would  prevent  the  revocation  of  the 
power  after  a  partial  performance  thereof. 
We  have  found  no  authorities  that  place  a 
holding  of  irrevocability  of  such  contract  on 
this  express  ground,  and,  since  the  conclusion 
we  reach  on  our  consideration  of  the  secon^ 
pliase  of  the  question  is  sufficient  to  dispose 
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of  the  question  generally,  we  need  not  make 
a  more  definite  statement  of  our  conclusion 
as  to  this  particular  branch  of  the  question. 
A  statement  made  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Hunt  v. 
Rousmanier's  Adm'rs,  8  Wheat.  203,  5  L.  Ed. 
589,  as  to  what  is  meant  by  * 'interest,"  as 
that  word  is  used  in  the  expression  "power 
coupled  with  an  interest,"  is  quite  generally 
accepted  by  later  authorities  as  furnishing 
the  test  for  determining  the  character  of  a 
particular  power  under  investigation  and  has 
been  approved  by  the  courts  of  this  state. 
Daugherty  v.  Moon,  59  Tex.  397.  The  state- 
ment referred  to  is  to  the  effect  that  the  in- 
terest thereby  meant  is  "an  interest  in  the 
subject  on  which  the  power  is  tor  be  exer- 
cised," and  not  "an  interest  in  that  which 
is  produced  by  the  exercise  of  the  power." 
The  difference  in  the  authorities  is  not  in 
the  statement  of  the  rule,  but  in  the  con- 
struction of  the  effect  of  various  powers  of 
attorney  in  connection  therewith.  An  ex- 
haustive treatment  of  the  subject  will  be 
found  in  the  reference  we  have  made  to 
iVfechem,  and  we  will  refer  only  to  some  of 
the  cases  that  have  construed  instruments 
most  nearly  alike  to  the  one  we  are  consid- 
ering. In  the  case  of  T.  &  P.  Ry.  Co.  v. 
Vaughan,  16  Tex.  Civ.  App.  403,  40  S.  W. 
1065,  in  which  writ  of  error  was  denied, 
Peter  Waters  employed  H.  W.  Vaughan  as 
attorney  to  prosecute  a  suit  for  damages 
against  the  T.  &  P.  Railway  Company  for 
personal  injuries  sustained  by  the  said  Wat- 
ers. The  contract,  which  was  very  similar 
to  the  one  in  this  case,  authorized  the  attor- 
ney to  prosecute  the  suit  in  the  name  of 
Waters,  and  to  compromise  and  settle  it,  and 
contained  this  provision: 

"In  consideration  of  tlie  faitliful  performance 
of  tlie  duties  imposed  upon  him  as  my  attorney 
in  the  prosecution  and  collection  of  my  claim 
and  suit  aforesaid,  I  hereby  sell  and  convey 
«nd  agree  to  pay  and  deliver  to  said  Vaughan 
on^-half  of  whatever  sum  may  be  realized  out 
of  and  collected  from  said  railway  company, 
whether  through  compromise  or  by  judgment 
of  the  courts,  by  reason  of  the  injuries  done 
me  by  said  company  as  aforesaid." 


After  the  institution  of  the  suit  in  his 
name,  Waters  settled  with  the  railway  com- 
pany and  the  attorney  intervened  and  sought 
to  further  prosecute  the  suit,  and  it  was  held 
that  the  wfirds  we  have  Just  quoted  were 
"a  sufficient  transfer  to  Vaughan  of  one- 
half  of  the  cause  of  action,"  and  that  "he 
was  not  bound  by  any  settlement  made  by 
Waters  with  the  company,  and  had  the  right 
to  prosecute  the  suit  for  his  own  benefit  and 
to  the  extent  of  his  interest."  In  the  case 
of  G.  H.  &  S.  A.  Ry.  Co.  v.  Qinther,  96  Tex. 
295,  72  S.  W.  166,  it  was  decided  by  the  Su- 
preme Court  that  an  assignment  by  the  client 
to  the  attorney  of — 


"one-third  of  Sehatever  snm  may  be  recovered' 
in  said  suit  or  by  way  of  compromise,  «  «  * 
plainly  expressed  the  intention  to  assign  an  in- 
terest in  a  cause  of  action  of  which  a  judg- 
ment or  compromise  was  to  be  the  measure, 
and  the  expression  of  this  intention  in  any 
language  was  all  that  was  required  to  make  an 
assignment  as  contradistinguished  from  a  mere 
agreement  to  pay  so  much  as  a  contingent  fee." 

The  opinion  in  this  case  expressly  ap- 
proved the  decision  in  the  case  of  T.  &  P. 
Ry.  Co.  V.  Vaughan,  supra.  ,  The  holding  in 
the  case  of  T.  &  P.  Ry.  Co.  v.  Vaughan  was 
again  approved  by  the  Supreme  Court  m  the 
case  of  Seiter  v.  Smith,  105  Tex.  205,  147  S. 
W.  228;  and  in  said  case  the  attorney's 
right  to  proceed  with  the  suit  to  protect  his 
own  interest  in  the  recovery,  notwithstand- 
ing a  settlement  by  his  client,  was  upheld 
To  the  same  effect  are  the  decisions  in  the 
cases  of  G.,  C.  &  S.  F.  Ry.  Co.  v.  Stubbs,  168 
S.  W.  700;  Hahl  v.  Hutcheson,  196  S.  W. 
262 ;  Grapel  v.  Hodges,  112  N.  Y.  419,  20  N. 
E.  542.  The  Supreme  Court  of  the  United 
States  held  in  the  case  of  Jeffries  v.  Mutual 
Life  Insurance  Co.,  110  U.  S.  305,  4  Sup.  Ct 
8,  28  L.  Ed.  156,  that  »»rhere  an  attorney  was 
employed  to  prosecute  a  claim  for  a  share  of 
the  collection,  and  was  given  power  to  com- 
promise, the  power  was  coupled  with  an  in- 
terest and  was  irrevocable.  Mr.  Mechem 
says  of  the  decision  in  this  case  that  "it  is 
difficult  ta  sustain  this  conclusion  unless  it 
be  thought  that  the  contract  gave  the  attor- 
ney an  interest  in  the  claim  as  well  as  a 
power  over  it."  Mechem  on  Agency,  600.  As 
we  have  seen  such  is  the  ground  on  which 
the  Texas  courts  have  sustained  a  similar 
conclusion.  So  if  the  contract  were  in  refer- 
ence to  the  prosecution  of  a  claim  for  a  debt 
or  damages  there  would  seem  to  be  no  doubt 
as  to  what  our  decision  of  the  question 
should  be.  But  the  Court  of  Civil  Appeals 
for  the  Fourth  District,  in  the  case  of  Brown 
V.  King,  196  S:  W.  884,  held  that  a  power  of 
attorney  like  the  one  before  us  did  not  con- 
vey any  interest  in  the  land  and  might  be 
revoked,  and  a  distinction  was  suggested  be- 
tween such  contracts  in  reference,  to  land 
and  those  in  reference  to  choses  in  action. 
A  writ  of  error  was  denied  in  this  case  by 
the  committee  of  judges  from  the  Courts  of 
Civil  Appeals.  However,  the  disposition  of 
the  case  was  sustainable  on  other  grounds, 
announced  by  the  court  in  its  opinion,  so  that 
the  denial  of  the  writ  of  error  under  the 
circumstances  was  not  necessarily  an  approv- 
al of  this  particular  holding,  and  we  have 
been  unable  to  agree  that  this  holding  is  cor- 
rect. The  courts,  in  construing  these  con- 
tracts, in  the  cases  we  have  referred  to,  evi- 
dently looked  for  the  intention  of  the  parties 
as  that  was  to  be  ascertained  from  all  the 
terms  of  the  contract,  and  the  substantial 
effect  thereof,  and,  as  it  appeared  therefora 
that  it  was  the  intention  of  such  contract  to 
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create  a  community  of  interest  in  the  attor- 
ney and  client  in  the  claim  and  collection, 
held  the  contracts  to  have  such  effect,  al- 
though the  words  of  assignment  literally  ap- 
plied only  to  the  recovery.  We  are  unable 
to  understand  why  there  should  be  any  dif- 
ference in  the  construction  of  the  effect  of 
such  a  contract  whether  the  subject  thereof 
be  a  chose  in  action  or  land ;  they  are  both 
the  subject  of  ownership  and  transfer,  and 
the  same  language  of  transfer  of  an  interest 
therein  is  appropriate  to  each  character  of 
property. 

Our  view  of  this  matter  is,  we  think, 
strengthened  by  the  decisions  in  the  cases 
of  Hazlett  v.  Hanvood,  80  Tex.  508, 16  S.  W. 
310,  and  Tayler  v.  Taul,  S8  Tex.. 665,  32  S.  W. 
866.  In  the  first  case  cited  the  Supreme 
Court  said  of  a  similar  power  of  attorney,  in 
reference  to  land: 

•The  instrument  styled  a  'power  of  attorney,* 
while  it  cannot  be  treated  as  a  deed  for  any 
particular  land,  because  it  describes  none,  is 
yet  something  more  than  a  mere  power  of  at- 
torney, afld  may  be  treated  as  a  contract  to 
convey  the  legal  title  to  any  land  to  which  it 
can  be  held  to  apply,  and,  upon  proof  of  com- 
pliance by  the  grantees  with  their  part  of  the 
agreement,  it,  in  connection  with  such  proof  of 
compliance,  would  be  evidence  of  an  equitable 
title  in  them  or  their  vendees  to  an  undivided 
interest  in  any  land  to  which  such  proof  ap- 
plies." 

In  the  second  case  cited,  the  agent,  under 
such  a  power  of  attorney,  had  done  nothing 
thereunder  in  reference  to  the  particular 
land  the  title  to  which  was  in  controversy, 
and  it  was  held  that  such  contract  was — 

"an  executory  contract,  ♦  ♦  ♦  being  an  exec- 
utory contract,  requiring  the  rendition  of  some 
service  contemplated  by  the  agency  in  order  to 
confer  upon  the  agent  any  interest  in  the  par- 
ticular lands,  and  there  being  no  evidence  in 
this  record  that  the  agent,  Tayler,  *  *  * 
ever  attempted  to  exercise  the  agency  confer- 
red by  said  instrument  upon  this  particular 
land,  we  av  of  opinion  that  plaintiff  in  error 
has  not  shown  that  she  was  entitled  to  any 
interest  therein." 

[3]  In  the  present  case  the  attorney  had, 
by  the  institution  of  the  suit,  identified  par- 
ticular lands  as  subject  to  the  operation  of 
the  "executory  contract,"  and  had  rendered 
services  extending  over  a  period  of  several 
years  in  the  prosecution  of  such  suit.  He 
had  thus  paid  a  part  of  the  consideration 
on  his  executory  contract  for  the  acquisition 
of  an  interest  in  this  particular  land.  His 
interest  at  the  time  of  the  settlement,  it  is 
true,  was  not  a  vested  title  to  the  land,  yet 
a  part  of  the  consideration  for  such  Interest 
had  been  paid,  and  upon  the  performance 
of  the  remaining  services  he  would  acquire 
the  equitable  title  to  such  interest,"  by  virtue 
of  the  terms  of  the  power  itself  and  without 
further  act  on  the  part  of  the  grantor.    This 


it  seems  to  us,  is  sufficient  to  constitute  an 
interest  In  the  subject-matter  of  the  power, 
and  prevent  the  revocation  of  the  power  by 
the  grantor  so  as  to  defeat  such  Interest. 

We  are  of  the  opinion,  therefore,  that  the 
attorney  had  the  right  to  prosecute  the  suit 
to  recover  his  interest  in  the  land,  notwith- 
standing the  settlement  made  by  his  client 
Deck  Martin,  without  his  consent,  and  for 
this  reason  the  Judgment  of  the  trial  court 
must  be  reversed. 

The  appellee  presents  a  number  of  cross- 
assignments,  the  consideration  of  which  will 
require  some  additional  statement:  In  1875 
W.  H.  Gaston,  who  at  that  time  owned  the 
property  in. controversy,  made  an  agreement 
with  Terrell  and  Seely  Martin,  the  grand- 
parents of  Deck  Martin, '  whereby  the  said 
Gaston  agreed  to  ex^ange  this  property  for 
certain  property  which  was  community  prop- 
erty of  the  said  Martins.  The  said  Terrell 
and  Seely  Martin  conveyed  their  said  prop- 
erty to  the  said  Gaston,  but  it  does  not  ap- 
pear that  the  said  Gaston  executed  a  deed 
to  them  for  this  property  which  he  was  to 
give  them  in  exchange;  however,  the  said 
Martins,  soon  after  this  agreement  for  ex- 
change, built  a  house  on  this  land  and  moved 
thereon,  and  continued  to  live  there  for  more 
than  10  years,  and  until  they  both  died.«  On 
April  15,  1887,  after  Terrell  Martin's  death, 
Gaston  conveyed  said  property  to  Seely  Mar- 
tin, reciting  a  -  consideration  of  $600  paid. 
Terrell  Martin  had  died  in  1886,  leaving  sur- 
viving him  his  wife,  Seely  Martin.  It  is  in 
issue  whether  Sim  Martin,  Deck  Martin's 
father,  and  the  only  child  of  Terrell  Martin, 
survived  Terrell  Martin;  the  Jury  answered 
such  issue  in  the  affirmative.  Seely  Martin 
died  in  1891.  The  appellees  claim. a  part  of 
the  land  under  deed  from  Seely  Martin  and 
the  other  part  under  sale  made  by  the  admin- 
istrator of  her  estate. 

[4,  5]  Several  of  the  questions  raised  by 
the  cross-assignments  are  disposed  of  by  our 
holding  already  announced,  and  we  may  dis- 
pose of  the  others  by  a  general  statement 
of  the  law  applicable  to  the  facts  stated. 
When,  acting  under  the  contract  of  exchange, 
Terrell  and  Seely  Martin  conveyed  property 
belonging  to  the  community  to  Gaston,  and 
went  into  possession  of,  and  placed  valuable 
improvements  on,  the  land  in  controversy, 
they  acquired  for  the  community  an  equita- 
ble title  to  said  property.  Said  title  would 
not  prevail  over  the  legal  title  subsequently 
acquired  by  an  innocent  purchaser  for  value 
from  the  said  Gaston.  So  that,  but  for  the 
claim  of  title  by  limitation,  the  legal  title 
would  be  vested  in  Seely  Martin  by  the  con- 
veyance subsequently  made  to  her  by  the 
said  Gaston,  and  if  the  appellees  were  innno- 
cent  purchasers  without  notice  of  the  equita- 
ble title  they  should  prevail.  But  when  the 
Martins  went  into  possession  of  said  proper- 
ty limitation  began  to  run  in  their  favor. 
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Sheppard  v.  G.,  H.  &  S.  A.  Ry.  Co.,  2  Tex.  Civ. 
App.  535,  22  S.  W.  267 ;  Heard  v.  Bowen,  184 
S.  W.  234.  And  the  facts  would  Justify  the 
finding  that,  In  addition  to  the  equitable 
title,  Seely  Martin  and  Deck  Martin  had  title 
to  this  property  by  limitation  at  the  time 
of  the  conveyance  from  said  Gaston  to  Seely 
Martin.  The  defense  of  Innocent  purchaser 
of  the  legal  paper  title  is  notj  available 
against  the  owner  of  a  title  by  limitation. 
Rev.  St.  art.  5679 ;  Burton  v.  Carroll,  96  Tex. 
325,  72  S.  W.  581;  McGregor  v.  Thompson, 
7  Tex.  Civ.  App.  32,  26  S.  W.  649.  If  Deck 
Martin  had  title  to  his  interest  in  the  land, 
by  limitation,  it  is  obvious  that  the  convey- 
ance to  Seely  Martin  could  not  affect  such 
title  thus  vested  in  him,  and  in  such  event 
this  title  could  not  be  defea^ted  by  the  plea 
of  Innocent  purchaser*  of  those  purchasing 
the  legal  paper  title  from  Seely  Martin. 

[6]  We  are  of  the  opinion  that  the  filing 
of  the  suit  in  the  name  of  Deck  Martin 
stopped  the  running  of  limitations  in  favor 
of  appellees  as  against  the  intervener's  in- 
terest. The  suit  was  being  prosecuted  prior 
to  the  intervention  for  the  recovery  of  the 
entire  interest  in  the  land,  and  was  for  the 
benefit  of  both  the  said  Deck  Martin  and  the 
Intervener.  A  judgment  In  the  suit  thus 
prosecuted  would  have  been  binding  upon 
the  Intervener  as  well  as  the  said  Deck  Mar- 
tin. Wickizer  v.  Williams,  173  S.  W.  288; 
Bonner  v.  Green,  6  Tex,  Civ.  App.  96,  24  S. 
W.  835.  The  intervention  In  the  case  is, 
therefore,  not  to  be  regarded  as  the  Insti- 
tution of  a  new  suit  by  the  intervener,  but 
merely  as  an  Incident  to  the  suit  already 
pending,  by  which  was  established  the  right 
of  the  intervener  to  thereafter  prosecute  in 
his  own  name  the  suit  which  up  to  that  time 
had  been  proceeding  for  his  benefit  in  the 
name  of  Deck  Martin.  Foote  v.  0*Roork,  59 
Tex.  215 :  Field  v.  Gantler,  8  Tex.  74.  There 
is  s^  distinction  between  this  case  and  the 
cases  referred  to  by  appellant,  in  which  it 
was  held  that  a  suit  by  one  cotenant  did  not 
stop  the  running  of  limitations  against  other 
tenants  not  a  party  to  the  suit.  The  judg- 
ment in  such  cases  would  not  bind  the  ten- 
ants who  were  not  parties.  Reed  v.  Allen, 
66  Tex.  182. 
Reversed  and  remanded. 


CITY  OF  CORPUS  CHRISTI  et  al.  v.  MIR- 
EUR  et  al.     (No.  6271.) 

(Court  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.   June  18,  1919.    Rehearing  De- 
nied July  5,  1919.) 

1.  Municipal  Corporations  <©=>1  24(2)— City 
Treasureb— Letting    op    Office— Uncon- 
stitutionality. 
A  city  charter,  if  it  purports  to  authorize 

the  letting  by  contract  to  the  highest  and  best 


bidder  of  the  office  of  dty  treasurer,  etc,  to 
that  extent  is  unconstitutional. 

2.  Statutes  <8=>181(2j  —  Construction  — 
Sense  and  Public  Policy. 
A  statute  should  be  so  construed,  if  possi- 
ble, as  to  avoid  absurd  and  unjust  consequenc- 
es, and  a  construction  should  be  adopted  which 
comports  with  the  public  policy  of  the  state, 
rather  than  a  contrary  one  outraging  such 
policy  and  destroying  the  ideals  of  government. 

8.  Municipal  Corporations  «=>993(2)— Tax- 
payers' Suit— City  Depositary— Award  to 
Bank— "Illegal  and  Unauthorized  CJon- 
tract*" 
In  view  of  Charter  of  City  of  Corpus  Chris- 
ti,  art  12,  §  1,  taxpayers  of  the  city  can  sue 
in  equity  to  restrain  it  and  its  officers  from 
awarding  the"  office  of  city  depositary  to  a  na- 
tional bank  which  has  not  made  the  best  bid 
for  the  office   based  on   interest  on  daily  bal- 
ances and  value  of  bond  tendered  as  expressly 
stipulated    by    the   city    charter,    even    though 
plaintiff  taxpayers  are  officers  or  agents  of  a 
rival  bank ;  acceptance  of  the  lower  bid  being  an 
attempt  to  execute  an  illegal  and  unauthorized, 
if  not  fraudulent,  contract  or  agreement  on  be- 
half of  the  city. 

4.  Municipal  Corporations  ^s=»993  (2)— Tax- 
payer's Suit— Execution  of  Illboal  Con- 
tract—Statutes. 
Charter  of  City  of  Corpus  Christ!,  art,  12, 
§  1,  providing  that  any  citizen  who  is  a  prop- 
erty taxpayer  may  maintain  an  action  to   re- 
strain the  execution  of  any  illegal,  unauthor- 
ized,  or  fraudulent  contract  or  agreement  on 
behalf  of  the  dty,  does  not  mean  the  taxpay- 
er may  act  for  the. city  in  prosecuting  a  suit; 
the  suit  being,  not  in  behalf  of  the  city,  but  to 
restrain  the  city  council  from  making  such  a 
contract 

,  Appeal  from  District  Court,  Nueces  Coun- 
ty;   W.  B.  Hopkins,  Judge. 

Suit  by  Joe  Mlreur  and  others  against  the 
City  of  Corpus  Christl  and  others.  From  an 
order  for  plaintiffs,  except  In  part,  defend- 
ants appeal.     Judgment  affirmed. 

E.  B.  Ward,  of  Corpus  Christl,  Dougher- 
ty &  Dougherty,  of  BeeviUe,  #nd  Russell 
Savage,  of  Corpus  Christl,  for  appellants. 

Kleberg,  Stayton  &  Nortli,  of  Corpus 
Christl,  and  Templeton,  Brooks,  Napier  & 
Ogden,  of  San  Antonio,  for  appellees. 

FLY,  C.  J.  This  is  a  suit  instituted  by 
the  appellees,  Joe  Mlreur,  John  Jordt,  Jo- 
seph Hlrsch,  Phil.  Howerton,  and  Barton 
Dunn,  against  appellants,  the  city  of  CJorpus 
Christl,  its  mayor,  Gordon  Boone,  Its  com- 
missioners, John  Grant,  P.  G.  Lovensklold, 
H.  M.  Holden,  and  W.  H.  Griffin,  its  secre- 
tary, A.  K.  Stratton,  the  City  National  Bank 
of  Corpus  Christl,  and  the  Corpus  Christ! 
National  Bank,  seeking  to  annul  a  certain 
contract  made  and  entered  into  between  the 
dty  of  Corpus  Christl  and  the  City  National 
Bank,  and  to  restrain  any  action  or  exercise 
of  privileges  thereunder,  for  a   mandatory 
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temporary  Injunction  directing  the  dty  and 
Its  officials  to  accept  the  bid  of  the  Corpus 
Christl  Natloni^l  Bank  for  the  office  of  city 
treasurer  and  receive  and  approve  Its  bond. 
From  an  order  granting  all  but  the  last  re- 
lief prayed  for  this  appeal  Is  prosecuted. 

The  diflPerences  In  this  case  arise  from 
the  construction  of  section  7,  art.  10,  of  the 
special  charter  of  the  city  of  Corpus  Christl, 
which  was  enacted  by  the  Legislature  on 
March  15,  1909  (Sp.  Laws  1909,  c.  33).  The 
section  follows: 

**The  office  of  city  treasurer  shall  be  let  by 
contract  to  the  highest  and  best  bidder,  in  the 
discretion  of  the  city  council,  and  in  determin- 
ing the  highest  and  best  bidder,  the  highest  rate 
of  interest  to  be  paid  upon  daily  balances  and 
the  value  of  bond  tendered  shall  be  the  criterion 
that,  shall   decide.     The  superintendent   of   re- 
ceipts and  disbursements  and  accounts  shall  im- 
mediately upon  being  assigned  to  such  super- 
intend ency,   advertise   for   bids   for  the   office 
of  city  treasurer  for  a  period  of  three  consec- 
utive days  in  some  daily  newspaper  published 
in   the    city   of   Corpus   Christi,    stating   what 
said  bids  shall  specify,  and  the  terms  on  which 
said  bids  shall  be  received,  including  the  rate 
of  interest  on  daily  balances.     He  shall  also 
mail  to  each  bank  in  the  city  of  Corpus  Christi, 
within  said  three  days>  a  copy  of  said  notice. 
On  the  tenth  day  (Sundays  and  legal  holidays 
excluded)  after  the  first  day  of  such  advertise- 
ment,  said  bids  shall  be  opened  and  examined 
by  the  city  council.    The  date  of  the  opening 
of   said  bids   shall  be  specified   in  the  above- 
mentioned  notice.     At  the  next  regular  meet- 
ing of  the  council  after  said  bids  are  opened, 
OT  if  the  day  on  which  said  bids  are  opened  is 
a   regular  meeting   day  the   city   council  shall 
proceed   to   pass   upon   said   bids   and  elect   a 
city  treasurer,  who  shall  hold  his  office  for  a 
period  of  two  years  and  until  his  successor  is 
elected   and   qualified.     The   city   treasurer  so 
appointed  shall  be  deemed  for  all  purposes  an 
officer  of  the  city,  and  shall  be  under  the  direct 
supervision  of  the  superintendent  of  receipts, 
disbursements  and  accounts.    Said  city  treasur- 
er shall  give  bond  for  the  benefit  of  the  city 
of  Corpus  Christi  as  may  be  required  of  him  by 
the  dty  council,  payable  to  the  mayor  and  his 
successors  in  office,  for  the  faithful  perform- 
ance and  discharge  of  the  duties  of  his  office. 
He  shall  receive  and  securely  keep  all  moneys 
belonging   to  the  city  and  make  all  payments 
of  the  same  upon  warrants  or  orders  signed  by 
the  mayor  and  countersigned  by  the  city  con- 
troller, under  seal  of  the  city,  except  that  pay- 
ments from  the  school  fund  shall  be  upon  war- 
rants or  orders  signed  by  the  president  of  the 
school  board  and  the  mayor  and  countersigned 
by  the  city  controller,  under  the  seal  of  the 
school  board:     Provided  that  no  order  or  war- 
rant shall  be  paid  by  him  unless  it  shows  upon 
its  face  that  the  city  council  or  school  board, 
as  the  case  may  be,  has  ordered  its  issuance 
and  the  purpose  for  which  same  was  issued. 
He  shall  render  a  full  and  correct  statement 
under  oath  of  his  receipts  and  disbursements 
to  the  city  council  or  the  school  board,  as  the 
case   may  be,  at  its  first  regular  meeting  in 
each    month,    and    such    additional    statements 
concerning  the  conduct  of  his  office  and  bis  ac* 
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counts  as  the  dty  council,  the  superintendent 
of  receipts,  disbursements  and  accounts  or  the 
dty  controller  may  from  time  to  time  require. 
In  addition  to  the  statements  required  of  him 
to  the  city  council,  as  above  prescribed,  he 
shall  also  render  monthly  a  full  and  correct 
statement  of  all  moneys  on  account  of  the 
school  fund  to  the  president  of  the  school 
board.  He  shall  perform  such  other  acts  and 
duties  pertaining  to  his  said  office  as  the  dty 
council  may  require,  and  he  shall  receive  for  his 
services  the  sum  of  $5.00  per  annum." 

In  this  connection  it  may  be  stated  that 
the  superintendent  of  receipts,  disbursements, 
and  accounts  is  a  member  of  the  city  coun- 
cil chosen  by  it  to  have  charge  of  the  depart-  , 
ment  of  receipts,  disbursements,  and  ac- 
counts, and  is  in  direct  control  of  the  finances 
of  the  city.  The  city  controller  Is  chosen  by 
the  city  council,  and  his  duty  Is  "to  superin- 
tend and  supervise  the  fiscal  affairs  of  the 
city,  and  to  manage  and  conduct  the  san?e  as 
prescribed  by  this  act.**  He  beeps  books  of 
account  which  "shall  exhibit  accurate  and 
detailed  statements  of  all  moneys  received 
and  expended  for  account  of  the  city  by  all 
city  officials  and  other  ^  persons  and  shall 
show  in  detail  the  property  owned  by  the 
city  and  the  income  derived  therefrom."  He 
countersigns  all  vouchers  and  warrants. 

[1,2]  The  section  providing  for  the  selec-' 
tion  of  a  city  treasurer  probably  has  no  par- 
allel in  the  city  charters  of  the  country,  and 
if,  as  contended  by  appellants,  such  treasur- 
er may  be  a  corporation  and  purchase  the 
office  through  his  or  its  bid  for  the  use  of  the 
city  money,  we  have  a  condition  or  state  of 
•affairs  repugnant  to  purity  of  government 
and  destructive  of  the  prlndples  upon  which 
officers  should  be  chosen  In  democratic  com- 
munities. While  there  is  language  in  the 
section  quoted  Indicative  of  an  Intention  to 
create  an  office,  we  cannot  conceive  that  a 
legislative  body  In  this  country  would  lend 
its  countenance  to  selling  an  office  of  a  city 
to  the  highest  bidder,  as  would  an  auction- 
eer sell  goods  and  chattels  placed  in  his 
hands  for  sale.  No  such  law  could  be  sus- 
tained under  our  Constitution  which  would 
authorize  or  permit  the  sale  or  farming  out 
of  an  office.  A  statute  should  be  so  con- 
strued, if  possible,  as  to  avoid  absurb  and 
unjust  consequences,  and  such  construction 
should  also  be  adopted  which  comports  with 
the  general  public  policy  of  the  state,  rather 
than  that  which  would  outrage  such  policy 
and  destroy  its  Ideals  of  government 

The  duties  imposed  upon  the  treasurer,  so- 
called,  are  duties  imposed  under  the  general 
law  on  depositories  selected  for  cities  and 
towns,  rather  than  those  imposed  upon  a 
treasurer.  Chapter  3,  tit.  44,  Rev.  Stats. 
That  law  provides  for  notice  that  bids  will 
be  received  at  a  certain  time  for  the  custody 
of  the  money  of  the  city;  that  the  city  shall 
select  the  one  "offering  to  pay  to  the  city 
the    largest    amount    for   such    privileges"; 
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that  the  depository  selected  shall  give  a  cer- 
tain bond;  and  that  it  shall  pay  checks 
drawn  in  a  certain  manner  by  a  certain  offi- 
cer. All  of  the  authority  given  and  liability 
imposed  by  section  7  of  article  10  of  the  Cor- 
pus Christi  charter  is  given  and  imposed  by 
the  statute;  only  the  restrictions  imposed  as 
to  supervision  and  control^  by  others  are  not 
imposed  upon  the  statutory  depository.  If 
the  object  of  the  special  provision  was  to 
create  an  officer  who  would  act  as  a  deposi- 
tory, it  would  be  in  conflict  with  the  provi- 
sions of  the  statute  providing  the  methods 
of  the  selection  of  depositories  by  city  gov- 
ernments. This  is  a  day  for  depositories, 
and  we  have  laws  providing  them  for  state, 
county,  and  city. 

It  is  clear  from  the  provisions  of  section  7 
that  it  is  contemplated  that  banks  could  bid 
for  and  receive  the  appointment  as  city 
treasurer,  and  the  city  government  has  so 
construed  the  provisions  of  the  section,  and 
ever  since  the  charter  went  into  effect  has 
appointed  a  national  bank  as  treasurer  of 
the  city,  and  the  appointment  last  made  and 
which  is  the  subject  of  this  suit  was  that  of 
a  national  bank.  It  is  admitted  by  appel- 
lants that  a  bank  could  be  appointed  to  the 
office  of  treasurer,  which  admission  was  nec- 
essarily made;  for,  if  a  bank  cannot  be  ap- 
pointed under  the  provisions  of  the  charter, 
the  city  should  be  restrained  from  making 
any  such  appointment.  If  the  charter  In- 
tended to  provide  for  a  depository,  rather 
than  a  treasurer,  there  would  no  difficulty 
arise  out  of  the  appointment  of  a  national 
bank.  No  Constitution  or  statute  has  ever 
contemplated  that  a  corporation  should  be 
appointed  to  and  exercise  the  powers  of  any' 
office.  It  could  not  qualify  as  an  officer  or 
perform  the  functions  thereof.  The  absurdi- 
ty of  a  corporation  being  the  officer  of  anoth- 
er corporation  is  apparent  on  its  face.  We 
have  considered  this  question  only  in  view 
of  the  contention  that  this  suit  Is  really  a 
contest  between  two  national  banks  for* the 
office  of  city  treasurer  of  Corpus  Christi. 
On  the  contrary,  we  are  of  opinion  that  the 
contest  is  one  between  a  national  bank  and 
certain  citizens  who  are  desirous  of  having  a 
bank  appointed  as  the  depository  that  has 
bid  1%  per  cent,  more  interest  on  the  daily 
balances  of  the  city  than  the  bank  to  whom 
the  deposits  were  awarded. 

[3]  The  language  of  the  charter  is  clear 
and  unequivocal,  and  gives  no  discretion  to 
the  city  council  in  the  selection  of  a  deposi- 
tory except  in  ascertaining  the  highest  and 
best  bid,  and  in  order  that  there  might  be  no 
doubt  as  to  what  should  be  taken  into  con- 
sideration iui  ascertaining  the  highest  and 
best  bid,  it  is  provided  that  *'the  highest 
rate  of  interest  to  be  paid  upon  daily  balanc- 
es and  the  value  of  bond  tendered  shall  be 
the  criterion."  When  the  highest  rate  of  in- 
terest on  daily  balances  and  the  value  of 
the  bond  is  ascertained,  the  end  of  all  dis- 


cretion is  reached,  and  the  law  then  com- 
mands the  dty  council  to  let  the  contract  to 
the  bidder  of  the  highest  rate  of  interest 
and  who  has  the  most  valuable  bond.  It  is 
unquesti<Hied  in  this  case  tl^at  the  highest 
rate  of  interest  was  offered  by  the  Corpus 
Christi  National  Bank,  and  the  value  of  the 
bond  tendered  by  It  was  much  greater  than 
that  of  the  bank  to  which  the  contract  was 
awarded.  That«bank  only  bidv4  per  cent, 
on  daily  balances,  while  the  other  bid  was 
5%  per  cent,  interest.  The  award  to  the 
lowest  bidder  with  the  bond  of  least  value 
was  not  in  the  exercise  of  any  discretion 
lodged  in  the  city  council  by  law,  but  was  in 
the  face  of  the  rights  of  the  taxpayers  of  the 
city  who  are  directly  interested  in  receiving 
the  highest  rate  of  Interest  obtainable  for 
money  on  deposit  by  the  city.  Each  one  of 
the  taxpayers  has  such  an  interest  as  can  be 
enforced  in  any  court  of  equity.  As  said  by 
the  Supreme  Court  in  City  of  Austin  v.  Mc- 
Call,  95  Tex.  565,  68  S.  W.  791,  and  approved 
by  this  court  in  Terrell  v.  Mlddleton,  187  S. 
W.  367: 

"Certainly,  in  the  absence  of  legislation  re; 
stricting  the  right  to  interfere  in  such  cases  to 
public  officers  of  the  state  or  county,  there 
would  seem  to  be  no  substantial  reason  why  a 
bill  by  or  on  behalf  of  individual  taxpayers 
should  not  be  entertained  to  prevent  the  misnse 
of  corporate  powers." 

The  evidence  in  this  case  shows  a  clear 
and  arbitrary  misuse  of  corporate  powers 
as  clearly  defined  in  the  charter  of  the  cor- 
poration. The  statute  is  mandatory  as  to 
the  highest  bidder  with  the  most  valuable 
bond  being  awarded  the  contract,  and  the 
Jaw  was  arbitrarily  disregarded. 

The  question  upon  which  the  right  of  the 
individual  taxpayer  to  sue  to  prevent  the 
making  of  an  illegal  contract  would  usually 
turn  ijs  whether  or  not  the  execution  of  the 
contract  will  financially  affect  the  taxpayer. 
Undoubtedly,  if  the  income  of  the  city  is  de- 
creased by  the  making  of  the  contract,  taxa- 
tion will  necessarily  be  Increased,  and  any 
increase  of  taxation  affects  the  interest  of 
each  taxpayer.  The  fact  that  the  taxpayers 
might  be  officers  or  agents  of  a  rival  bank 
would  make  the  loss  to  them  no  less  and 
could  not  affect  their  rights  as  citizen  tax- 
payers. Section  1,  art.  12  of  the  charter 
(Special  Laws  1909)  in  terms  provides  that — 

"Any  citizen  who  is  a  property  taxpayer  of 
the  city  of  Corpus  Christi  may  maintain  an  ac- 
tion in  the  proper  court  to  restrain  the  exe- 
cution of  any  illegal,  unauthorized  or  fraud- 
ulent contract  or  agreement  on  behalf  of  said 
city.    ♦    ♦    •" 

The  acceptance  of  the  lowest  bid  for  the 
funds  instead  of  the  highest,  as  commanded 
by  law,  was  undoubtedly  an  attempt  to  ex- 
ecute an  illegal  and  unauthorized,  if  not 
fraudulent,  "contract  or  agreement  on  be- 
half of  said  city." 
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The  discretion  vested  in.tlie  city  council  of 
Corpus  Christ!  is  drcnmscrlbed  and  limited 
by  plain  and  express  conditions  as  to  what 
basis  such  discretion  shall  rest  upon,  and  is 
so  clear  as  scarcely  to  Justify  construction, 
but,  even  if  full  discretion  had  been  vested 
in  the  council,  it  would  be  required  to  con- 
form to  law,  and  not  be  exercised  in  utter 
disregard  of  the  language  of  the  charter. 

As  said  by  Judge  Dillon  (Mxmicipal  Cor- 
porations, §  242,  p.  457  [5th  Ed.]): 

"Power  to  do  an  act  is  often  conferred  upon 
raanidpal  corporations,  in  general  terms,  with- 
out being  accompanied  by  any  prescribed  mode 
of  exercising  it.  In  such  cases  the  common 
council,  or  governing  body,  necessarily  have, 
to  a  greater  or  less  extent,  a  discretion  as  to 
jthe  manner  in  which  the  power  shall  be  used." 

But  where  the  mode  and  methods  are  pre- 
scribed they  must  be  strictly  followed.  As 
said  by  the  Supreme  Court  of  New  Jersey  in 
McGovem  v.  Board  bf  Public  Works,  57  N. 
J.  Law,  580,  31  Atl.  613: 

"And  respecting  the  mode  in  which  contracts 
by  corporations  should  be  made,  where  the 
mode  of  contracting  is  specially  and  plainly 
prescribed  and  limited,  that  mode  is  exclusive, 
and  must  be  pursued.'* 

All  the  power  possessed  by  the  dty  coun- 
cil of  Corpus  Chrlsti  in  regard  to  passing  up- 
on and  accepting  bids  for  the  deposit  of  the 
municipal  funds  is  found  in  section  7,  herein 
copied,  where  the  mode  of  contracting  is 
fully  prescribed,  and  unless  that  mode  is 
strictly  followed  no  contract  is  created. 

"The  charter— the  source  of  all  the  power 
of  the  mayor  or  council  oyer  the  subject- 
having  limited  the  mode  of  its  exercise,  they 
could  not  in  a  different  mode  make  a  valid  con- 
tract; nor  could  they  by  any  subsequent  ap- 
proval or  conduct  impart  validity  to  such  con- 
tract." Dill.  Mun.  Corp.  |  783,  and  authori- 
ties cited  in  footnote;  City  of  Bryan  v.  Page, 
51  Tex.  532,  32  Am.  Rep.  637. 

The  method  of  letting  the  contract  for  a 
depository  is  clearly  and  explicitly  prescrib- 
ed, the  only  qualifications  prescribed  being 
the  highest  rate  of  interest  and  most  valu- 
able bond,  and  the  city  council  had  no  right 
to  take  into  consideration  moral  or  political 
considerations,  if  the^  did  so,  in  selecting  a 
depository.  That  moral  considerations  were 
not  the  moving  cause  for  the  selection  of  the 
lowest  bidder  is  apparent  from  the  fact  that 
a  national  bank,  a  corporation,  was  selected, 
and  we  know  no  degrees  of  morality  among 
such  institutions.  The  charter  prescribes 
financial  qualifications  alone,  and  those  qual- 
ifications were  brushed  aside  by  the  city 
council,  and  mjitters  considered  not  clearly 
shown,  but  which  might  be  surmised  without 
a  strong  draft  on  the  imagination. 

[4]  Appellants  seek  to  construe  section  1, 
art.  12,  of  the  charter,  which  provides  that 
"any  dtizen  who  is  a  property  taxpayer  of 
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the  dty  of  Corpus  Christ!  may  maintain  an 
action  in  the  proper  court  to  restrain  the  ex- 
ecution of  any  illegal,  unauthorized  or 
fraudulent  contract  or  agreement  on  behalf 
of  said  city,"  as  meaning  that  the  taxpayer 
may  act  for  the  dty' in  prosecuting  a  suit  to 
restrain  the  execution  of  an  illegal  contract. 
Such  construction  is  unwarranted.  There 
would  be  no  reason  for  placing  any  such 
power  in  the  hands  of  the  taxpayer,  and  the 
other  matters  which  the  taxpayer  is  given 
the  right  to  have  restrained  clearly  show 
that  the  suit  is  not  in  behalf  of  the  city,  but 
to  prevent  the  city  coundl,  in  behalf  of 
the  city,  from  making  "any  Illegal,  unau- 
thorized, or  fraudulent  contract  or  agree- 
ment." Immediately  tn  connection  with  the 
authority  given  to  restrain  the  city  from 
making  illegal  contracts  is  given  the  right 
to  restrain  any  disbursing  officer  from  pay- 
ing illegal  bills,  etc.,  clearly  indicating  that 
the  whole  object  of  the  section  is  to  give 
authority  tp  prevent  illegal  action  on  the 
part  of  the  dty  or  its  officers,  and  not  to  as- 
sist them  in  avoiding  some  contract  into 
which  they  may  have  been  inveigled.  The 
fact  that  in  equity  the  taxpayer  may  be  em- 
powered to  institute  such  a  suit  does  not 
militate  against  the  intention  to  embody 
that  authority,  in  a  positive  statute.  Appel- 
lees are  clothed  with  authority  to  restrain 
the  city  from  making  the  illegal  and  unau- 
thorized contract,  and  even  if  it  inddental- 
ly  dedded  the  right  of  a  party  to  an  office, 
as  it  does  not,  it  could  not  affect  the  right  to 
destroy  the  illegal  contract.  The  authorities 
cited  by  appellants  have  no  applicability  to 
the  facts  of  this  case. 

The  Judgment  of  the  trial  court,  after  ov- 
erruling certain  exception,  is  as  follows: 

"And  it  is  further  considered,  adjudged,  and 
decreed  that  the  clerk  of  the  district  court  of 
Nueces  county,  Tex.,  do  issue  a  writ  of  injunc- 
tion in  all  things  as  prayed  for  in  such  peti- 
tion of  plaintiffs  and  as  prayed  for  by  defend- 
ant Corpus  Christi  National  Bank,  in  its  orig- 
inal answer,  upon  plaintiffs  executing  to  ad- 
verse parties  a  bond  as  above  mentioned  com- 
manding the  said  defendants  to  desist  and  re- 
frain from  attempting  to  carry  into  effect  and 
enforce  the  purported  contract  of  May  1,  1919, 
between  the  city  of  Corpus  Christi  and  the 
City  National  Bank  of  Corpus  Christi,  and 
commanding  the  said  City  National  Bank  of 
Corpus  Christi  to  desist  and  refrain  from  call- 
ing for  or  demanding  the  city  funds  now  in  the 
hands  of  the  Corpus  Christi  National  Bank, 
and  commanding  the  Corpus  Christi  National 
Bank  to  desist  and  refrain  from  paying  out  any 
of  such  funds  to  the  City  National  Bank,  and 
commanding  the  defendants  to  desist  and  re- 
frain from  attempting  to  carry  out  the  pur- 
ported contract  with  the  said  City  National 
Bank  of  Corpus  Christi  and  from  in  any  man- 
ner recognizing  or  attempting  to  recognize  the 
said  City  National  Bank  as  the  city  treasurer 
of  the  said  city  of  Corpus  Christi,  until  the 
further  orders  of  the  said  district  court  of  the 
Twenty-Eighth  judicial  district  of  T«^\as,  to  bo 
hold  en  within  and  for  the  county  of  Nueces,  at 
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the  courthouse  thereof  in  Corpus  Ohristi,  on 
the  last  Monday  in  July,  A.  D.  1919,  being  the 
28th  day  of  July,  A.  D.  1919,  when  and  where 
the  said  writ  shall  be  made  returnable." 

That  judgment  is  a0}^med. 


GROGAN  et  al.  ▼.  CITY  OF  BROWNWOOD. 
(No.  6033.) 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

May  29,  1919.    Rehearing  Denied 

July  5,  1919.) 

1.  Waters  and  Wateb  Courses  ^=»216— Ib- 
BioATioN  Statute— Exemption  of  Exist- 
ing Rights. 

Irrigation  Act,  §§  98,  98a  (Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  arts.  5011m,  5011n),  ex- 
pressly exempt  from  the  operation  of  the  act 
existing  or  vested  rights  and  the  rights  of  ri< 
Parian  landowners. 

2.  Waters  and  Water  Courses  «=»190--Wa- 
ter  Supply— City  as  Riparian  Pqppbietor 
—Conveyance. 

Under  the  rule  that  when  a  thing  is  granted 
everything  essential  to  its  beneficial  use  pass- 
es, a  city  in  its  corporate  capacity  Tield  a  ri- 
parian proprietor,  and  entitled  to  riparian 
rights  in  a  stream  which  it  had  dammed  for  a 
municipal  water  supply,  such  rights,  if  not  ex- 
isting otherwise,  having  been  conveyed  to,  and 
having  vested  in,  the  city  by  conveyance  from 
persons  under  whom  parties  in  possession  ad- 
f  versely  to  the  city  claimed  through  subsequent 
conveyances. 

3.  Waters  and  Water  Courses  ^=»156(3)  — 
Conveyance  of  Riparian  Lands— Rbsbb- 
voiB— Resebvation. 

Deed  from  riparian  proprietors  to  city  of 
land  whereon  to  erect  a  dam  for  reservoir  pur- 
poses held  not  to  have  reserved  to  the  grantors 
and  their  assigns  the  right  to  ube  the  waters  in 
the  stream  or  bayou  for  irrigation  purposes, 
which  use  might  deprive  the  city  of  power  to 
supply  its  inhabitants  with  water  for  domestic 
uses. 

4.  Deeds  ^=»97  —  Reservation  or  Restric- 
tion. 

When  a  particular  thing  has  been  granted 
by  apt  terms  of  conveyance  a  reservation  or 
restriction  whicli  might  result  in  destroying 
the  subject-matter  of  the  conveyance  will  be 
declared  void  and  ineffectual. 

5.  Waters  and  Water  Courses  <d=>43  — Ri- 
parian OwNEBS— Domestic  Uses  and  Irri- 
gation. 

The  general  rule  is  that  the  right  of  a  ripa- 
rian owner  to  the  use  of  the  waters  of  a  navi- 
gable stream  for  domestic  purposes  is  superior 
to  the  right  of  a  similar  owner  to  use  them  for 
irrigation. 

6.  Deeds  ®=»90  —  Construction  Favorable 
TO  Grantee. 

Any  doubt  in  the  construction  of  a  deed  or 
other  conveyance  should  be  resolved  in  favor 
of  the  grantee. 


7.  Waters  and  Water  Courses  e=>156(7)  — 
Conveyance  —  Pbiorities  —  Domestic  and 
Irrigation  Use. 

A  city  to  which  riparian  owners  conveyed 
land  with  the  right  to  erect  a  dam  for  reservoir 
purposes,  the  conveyance  reserving  to  the  gran- 
tors and  their  assigns  the  right  to  use  water 
in  the  stream  as  they  might  deem  fit,  held  en- 
titled to  priority  in  its  use  for  its  inhabitants 
of  water  for  domestic  purposes,  though  not  to 
sell  to  railroads,  when  the  stream  was  so  low 
on  account  of  drouth  that  there  was  suflBdent 
water  for  such  use  alone,  as  against  subse- 
quent grantees  of  the  riparian  owners  claiming 
the  right  to  use  water  for  irrigation,  and  there- 
fore entitled  to  injunctive  relief. 

8.  Words  and  Phrases— "Reason"— "Rea- 
son able"— "Reasonably." 

The  wor&s  "reason,"  "reasonable,"  and  "rea* 
sonably"  have  many  shades  of  meaning,  and 
sometimes  the  question  of  right  and  wrong, 
justice  and  fairness,  may  be  considered  in  de- 
termining whether  a  partioularf  thing  is  "rea- 
sonable." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Reason; 
Reasonable;    Reasonably.] 

9.  Waters  and  Water  Courses  «=»197— Wa- 
ter Supply— Interference— Injunction. 

Where  a  city  was  entitled  to  priority  in  the 
use  of  waters  of  a  stream,  which  it  had  dam- 
med, for  the  domestic  uses  of  its  inhabitants,  as 
against  other  riparian  proprietors  who  were 
using  the  waters  for  irrigation,  at  the  city's 
suit  the  court  should  have  issued  a  restraining 
order  preventing  the  irrigators  from  using  the 
water  for  that  purpose  until  further  order, 
and  should  not  have  perpetually  restrained 
them  from  using  the  waters  for  irrigation  in 
so  far  as  the  use  would  interfere,  or  threaten 
to  interfere,  with  satisfaction  of  the  city's  do- 
mestic needs. 

Appeal  from  Dii^trict  Court,  Brown  Coun- 
ty; J.  O.  Woodward,  Judge. 

Suit  for  Injunction  by  the  aty  of  Brown- 
wood  against  P.  W.  Grogan  and  others. 
From  judgment  for  plaintiff,  defendants  ap- 
peal.   Reformed  and  affirmed. 

Goodwin  &  Leach,  of  Brownwood,  for  ap- 
pellants. 

Wilkinson  &  McGaugh,  of  Brownwood, 
for  appellee. 

K;H3Y,  C.  J.  We  copy  from  appellee's  brief 
the  following  statement  of  the  nature  and 
result  of  this  case: 

**The  combined  allegations  of  appellee'i  orig- 
inal petition  and  trial  amendment  are  aa  fol- 
lows: 

"  *That  plaintiff  is  a  municipal  corporation 
having  its  location  and  site  in  Brown  county, 
Tex";  that  it  has  a  population  of  about  12.000 
inhabitants,  and  that  A.  C.  Bratton  is  its  may- 
or and  W.  E.  Dickerson  its  manager. 

"  'That  plaintiff  corporation  is  all  built  and 
situated  upon  the  John  S.  Thom,  William  Irion, 
Marcus  Iluling,  and  D.  J.  Jones   surveys  of 
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land,  which  surreys  on  their  northeast  sides 
abat  directly  upon  a  natural  water  course  and 
flowing  stream,  having  a  well-defined  channel, 
with  batiks  and  bed,  known  as  "Pecan  bayou," 
and  all  of  which  surveys  are  within  the  water- 
shed of  said  stream;  that  plaintiff  is  now,  and 
for  many  years  has  been,  the  owner  in  fee  sim- 
ple, and  in  the  actual  use  and  possession  of  a 
continuous  strip,  tract,  and  parcel  of  land, 
about  two  and  one-half  miles  in  length  on  each 
side;  of  said  stream,  and  abutting  thereon 
throughout  their  entire  length,  the  strip,  tract, 
and  pareol  on  the  south  side  of  said  stream  be- 
ing a  part  of  said  John  S.  Thorn,  William  Irion, 
and  Marcus  Huling  surveys;  that  plaintiff  is 
also  now,  and  for  many  years  has  been,  the 
owner  in  fee  simple,  and  in  the  actual  use  and 
possession  of  a  tract  and  parcel  of  land  im- 
mediately adjoining  said  strip  abutting  on  said 
stream  on  the  south,  and  extending  from  said 
strip  into  the  corporate  limits  of  the  city  of 
Brownwood,  and  connecting  directly  and  at 
many  points  with  the  streets  and  alleys  of  said 
city;  that  plaintiff  is  also  now,  and  for  many 
years  has  been,  the  owner  in  fee  simple,  and  in 
the  actual  use  and  possession,  of  a  tract  and 
parcel  of  land  of  about  one  acre,  fronting  about 
300  feet  on  said  Pecan  bayou  on  its  southwest 
side,  and  situated  about  450  feet  up  said  stream 
from  the  strip  of  land  owned  by  it  on  that  side 
of  said  bayou  as  aforesaid,  said  tract  which  is 
riparian  to  said  stream  as  already  stated,  hav- 
ing been  used  for  many  years  by  plaintiff  as 
a  site  for  the  power  station  "by  which  plaintiff 
pumped  water  into  the  city  of  Brownwood. 

"That  many  years  since  this  plaintiff,  for 
the  purpose  of  supplying  its  inhabitants  with 
water,  erected  a  dam  across  Pecan  bayou  near 
the  northwest  extremity  of  said  two  strips  or 
parcels  of  land  first  mentioned  abutting  on  said 
stream,  and  owned  by  plaintiff  as  aforesaid, 
thereby  creating  a  large  reservoir,  and  im- 
pounding a  great  quantity  of  water  for  the  use 
of  said  city;  that  the  ends  of  said  dam  were 
built  and  constructed  on  the  said  strips  of 
,  land  which  plaintiff  owns  along  said  stream, 
as  aforesaid,  and  several  feet  from  the  extrem- 
ity of  said  two  strips,  and  that  said  dam  ex- 
tended from  the  banks  of  said  stream,  which 
banks  were  owned  at  said  points  by  plaintiff, 
and  directly  across  said  stream  between  said 
strips  of  land  owned  by  plaintiff;  that  the 
southwestern  end  of  said  dam  was  down  said 
stream  about  500  or  550  feet  from  the  said 
tract  or  parcel  of  land  of  about  one  acre  own- 
ed by  plaintiff,  upon  which  its  power  station 
was  formerly  located;  that  some  time  after 
the  building  and  erection  of  said  dam  this  plain- 
tiff, for  the  purpose  of  increasing  the  supply  of 
water  needed  for  the  use  of  said  city  by  reason 
of  its  increasing  size  and  demands,  and  on  ac- 
count of  the  partial  filling  of  said  reservoir 
with  dirt  and  other  substances,  erected  another 
dam  near  the  southeastern  extremity  of  said 
two  strips  or  parcels  of  land,  thereby  creating 
a  second  reservoir,  and  impounding  the  water 
contained  between  said  dams. 

"  That  on  September  13,  1911,  plaintiff  dis- 
connected its  pipe  line  with  the  reservoir  made 
by  said  first  dam,  and  discontinued  pumping  di- 
rectly therefrom,  and  removed  its  power  sta- 
tion from  said  one»acre  lot;  and  at  that  time 
it  made  and  entered  into  a  contract  with  the 
defendant  S.  M.  Parks,  and  with  J.  S.  Coggin,  L 
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J.  Bailey,  and  J.  A.  Coggin,  relative  to  the  use 
by  plaintiff  of  the  water  contained  in  said  first- 
mentioned  reservoir;  that  a  true  copy  of  said 
contract  is  hereto  attached,  referred  to,  and 
made  a  part  hereof;  that  said  contract  is  a 
covenant  running  with  the  land  of  said  Sam 
Parks,  J.  S.  Coggin,  and  J.  A.  Coggin,  through 
whom  the  defendants  P.  W.  Grogan  and  J.  W. 
Arant  deraign  title  to  the  lands  claimed  by  them 
and  described  in  their  answers  herein. 

"  'That  the  water  contained  in  said  reservoirs 
is  conducted  into  the  city  of  Brownwood,  and 
into  its  elevated  reservoir  located  near  the 
city,  by  means  of  a  pipe  line  constructed  under- 
ground, beginning  a  few  yards  above  said  dam 
erected  near  the  southeast  extremity  of  the 
two  strips  of  land  above  mentioned,  which  pipe 
line  passing  over  said  strip  on  the  south  side 
of  said  stream,  and  over  said  other  tract  of 
land  adjacent  thereto  owned  by  the  city,  as 
aforesaid,  connects  said  reservoir  directly  with 
said  elevated  reservoir  and  with  the  system 
of  water  pipes  and  sewers  distributed  through- 
out said  city;  that  the  Vater  is  forced  into 
said  pipe  line  and  elevated  reservoir  by  Yneans 
of  a  power  station  and  pumps  situated  upon 
the  city's  said  property  near  the  dam  last  men- 
tioned. 

"  *That  the  dty  of  Brownwood  has  no  pipe 
line  connection  directly  with  the  reservoir  first 
mentioned;  that  is  to  say,  with  the  upper  res- 
ervoir, and  one  farthest  removed  from  said  city; 
and  has  no  means  of  conducting  the  water 
therefrom  into  said  city,  and  using  same,  ex- 
cept by  first  causing  it  to  flow  into  the  reser- 
voir situated  between  -said  dams;  that  such 
flow  is  accomplished  by  opening  a  water  gate 
built  in  said  upper  dam,  which  gate  is  located 
at  or  near  the  bottom  of  said  dam,  and  about 
on  a  level  with  the  natural  bed  of  the  stream, 
and  by  digging  a  ditch  or  trench  through  the 
silt,  dirt,  sand,  and  other  drift  and  substances 
accumulated  against  said  gate  and  dam,  and 
from  said  gate  and  dam  to  the  body  of  the  wa- 
ter impounded  in  said  reservoir  and  confined 
above  said  dam;  that  by  this  means  the  confin- 
ed water  is  released  and  permitted  to  flow  by 
gravity  through  skid  ditch  or  trench  and  gate, 
and  upon  the  natural  bed  of  said  stream,  into 
the  reservoir  situated  between  said  dams;  that 
by  the  expression  "natural  bed  of  said  stream," 
is  meant  the  bed  upon  which  the  water  would 
immediately  rest  and  flow  if  no  dam  had  been 
erected  at  said  place,  and  upon  which  it  did 
rest  and  flow  before  the  erection  of  said  dam; 
but  upon  which  said  silt,  dirt,  sand,  and  other 
drift  and  substances  accumulated  on  account  of 
the  obstruction  presented  by  said  dam. 

"  That  on  account  of  the  protracted  drouth 
prevailing  in  this  section  of  the  state  the  wa- 
ters of  Pecan  bayou  ceased  to  flow  several 
weeks  ago;  and  that  by  reason  thereof,  and  the 
great  amount  of  water  necessary  to  supply 
the  household  needs  and  other  domestic  and 
natural  uses  of  the  inhabitants  of  the  city  of 
Brownwood,  and  used  by  them  for  such  pur- 
poses out  of  the  reservoir  situated  between  said 
dams,  the  water  contained  in  said  reservoir  is 
rapidly  nearing  exhaustion,  and  that  unless  re- 
plenished said  water  will  be  entirely  exhausted 
in  a  few  days. 

"  That  the  defendants,  P.  W.  Grogan,  J.  W. 
Arant,  and  Sam  Parks,  who  are  the  owners,  or 
in  the  possession  of,  and  using,  and  claiming 
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certain  tracts  of  land  abutting  on  Pecan  bayou, 
and  situated  on  both  sides  of  said  stream,  and 
immediately  above  the  lands  owned  by  plain- 
tiff, and  above  its  said  upper  dam,  are  claiming 
the  right  to  the  exclusive  use  of  all  the  water 
contained  in  the  reservoir  made  by  said  dam; 
and  are,  for  irrigation  and  other  purposes,  rap- 
idly exhausting  and  appropriating  to  their  own 
use  all  the  water  contained  in  said  reservoir, 
and  are  forbidding,  and  by  force  preventing, 
this  plaintiff  from  conducting  same,  or  any 
further  part  thereof,  into  the  reservoir  situated 
between  said  dams,  and  from  further  using 
said  water,  as  it  has  the  right  to  do;  that  said 
defendants,  and  each  of  them,  have  large  tracts 
of  land  under  cultivation  in  the  vicinity  of  said 
reservoir,  which  lands  are  equipped  with  power- 
ful pumping  plants,  and  that  said  plants  are  daily 
pumping  great  volumes  of  water  from  said  res- 
ervoir, and  upon  said  lands,  for  the  irrigation 
of  same,  and  the  crops  growing  thereon,  and 
are  fast  exhausting  the  water  contained  in  said 
reservoir;  that  this  plaintiff  several  days  since, 
for  the  purpose  of  conducting  a  portion  of  the 
water*  contained  in  said  upper  reservoir  into 
the  reservoir  situated  between  said  dams,  and 
for  the  purpose  of  preventing  the  utter  exhaus- 
tion of  the  water  contained  in  said  loyrer  reser- 
voir, and  a  cohsequent  water  famine  in  said 
city,  caused  the  gate  in  said  upper  dam  to  be 
opened,  and  also  repeatedly  caused  a  ditch  or 
trench  to  be  dug  and  extended  from  said  gate 
to  the  body  of  water  contained  in  said  upper 
reservoir,  said  ditch  or  trench  at  no  place  be- 
ing dug  Tower  than  the  natural  bed  of  said 
stream;  that  said  defendants  have  repeatedly 
filled  up  said  ditch  or  trench  soon  after  same 
was  dug  and  opened,  as  aforesaid,  and  have 
prevented,  and  are  now,  by  having  filled  said 
ditch  or  trench,  preventing,  the  flow  of  said 
water  into  said  lower  reservoir,  and  are  forbid- 
ding this  plaintiff,  and  its  agents  and  employes, 
from  again  opening  said  ditch  or  trench,  and 
are  now,  by  intimidation  and  force,  preventing 
them  from  again  doing  so. 

•*  *That  on  July  2,  1917,  the  city  of  Brown- 
wood,  by  ordinance  duly  enacted,  forbade  the 
use  in  said  city  of  any  of  ^id  water,  except 
for  necessary  and  domestic  purposes;  and  that 
until  there  is  rain,  and  the  filling  and  flowing 
of  said  stream,  the  use  of  said  water  will  be 
restricted  to  such  purposes. 

"  That  unless  said  defendants,  and  each  of 
them,  are  forbidden  and  restrained,  by  an  order 
of  this  court,  from  the  use  for  irrigation  pur- 
poses of  the  water  contained  in  said  upper  res- 
ervoir, and  that  flowing  ■  therein,  and  from  the 
closing  of  said  ditch  or  trench  permitting  the 
flow  of .  said  water  from  said  upper  to  said 
lower  reservoir,  the  city  of  Brownwood,  and  its 
inhabitants,  will,  in  a  few  days,  be  deprived 
of  the  use  of  its  waterworks  system,  and 
will  be  without  a  supply  of  water  for  protection 
against  fire,  and  for  the  domestic  and  ordinary 
uses  of  the  homes  and  business  establishments 
of  said  city. 

"  'Premises  considered,  plaintiff  prays  for  an 
order  of  this  court  granting  it  a  writ  of  in- 
junction, restraining  and  enjoining  said  defend- 
ants, and  their  agents,  servants,  and  <*mployes, 
and  each  of  them,  from  using  the  water  im- 
pounded or  confined  by  plaintiff's  said  upper 
dam,  or  any  part  of  said  water,  <4P  any  water 
flowing  into  the  reservoir  made  or  created  by 
said  dam,  for  the  purpose   of  irrigating  any 


lands  or  crops,  and  also  restraining  and  enjoin- 
ing said  defendants,  and  each  of  tl^em,  and  their 
agents,  servants,  and  employes,  from  filling,  in 
whole  or  in  part,  or  otherwise  interfering  with- 
the  ditch  or  trench  dug  and  extended  by  plain- 
tiff from  the  gate  in  said  upper  dam  to  the  body 
of  water  contained  in  the  reservoir  created  by 
said  dam,  and  also  restraining  and  enjoining 
them,  and  each  of  them,  their  agents,  servants, 
and  employes,  from  in  any  way  interfering  with 
the  flow  of  said  water  through  said  ditch  or 
trench  and  gate  from  said  upper  into  said  low- 
er reservoir;  and  that  upon  final  hea<ring  here- 
of plaintiff  have  judgment  making  said  injunc- 
tion perpetual;  and  for  such  other  and  further 
relief,  special  and  general,  in  law  and  in  equi- 
ty, that  it  may  be  entitled  to.* 

'*The  defendant  J.  W.  Arant,  besides  the  gen- 
eral issue,  pleaded  that  his  vendors  had  ap- 
propriated the  waters  of  Pecan-  bayou  under 
the  provisions  of  the  Revised  Statutes;  and 
that  he  also  had  the  right  to  use  the  waters  of 
said  stream  by  virtue  of  a  contract  between 
said  vendors  and  the  city  of  Brownwood. 

'*The  defendant  Sam  Parks,  whose  answer 
was  adopted  by  the  defendant  P.  W.  Grogan, 
besides  relying  upon  the  general  issue  and  the 
contract  last  mentioned,  pleaded  that  he  had 
appropriated  the  waters  of  Pecan  bayou  under 
the  provisions  of  the  Revised  Statutes,  and  also 
had  by  prescription  acquired  the  right  to  nee 
said  waters  for  irrigating  his  lands. 

"Upon  a  trial,  without  a  jury,  the  court  made 
the  following  decree,  viz.: 

"  'Now,  on  this,  the  21st  day  of  January,  A. 
D.  1918,  the  above  styled  and  numbered  cause 
coming  on  to  be  heard,  came  the  plaintiff,  city 
of  Brownwood,  by  its  attorneys,  and  the  de- 
fendants, P.  W.  Grogan,  J.  W.  Arant,  and  Sam 
Parks,  in  person,  and  by  their  attorneys,  and 
announced  ready  for  trial;  and,  no  jury  being 
demanded,  the  matters  of  fact  as  well  as  of  law, 
were  submitted  to  the  court;  and  the  court 
I  having  heard  the  pleadings,  evidence,  and  argu- 
ment of  couiiBel,  and  duly  considered  same,  is 
of  the  opinion  that  the  law  is  for  the  plaintiff, 
and  that  it  is  entitled  to  the  relief  prayed  for 
in  its  petition  to  the  extent  hereinafter  indi- 
cated. 

"  *It  is  therefore  considered,  ordered,  adjudg- 
ed, and  decreed  by  the  court  that  said  defend- 
ants, P.  W.  Grogan,  J.  W.  Arant,  and  Sam 
Parks,  their  agents,  servants,  and  employes,  be, 
and  they  and  each  of  them  hereby  are,  perpet- 
ually forbidden,  restrained,  and  enjoined  from 
using  the  water  of  Pecan  bayou  upon  their 
lands  riparian  to  said  stream,  and  described  in 
their  several  answers  filed  in  this  cause,  for 
the  purpose  of  irrigating  any  of  said  lands,  and 
for  the  purpose  of  watering  any  crops  or  prod- 
ucts planted,  or  to  be  planted,  or  grown  on  said 
lands,  in  so  far  as  such  use  of  said  water  would 
interfere,  or  threaten  to  interfere,  with  the  get- 
ting by  plaintiff  from  said  Pecan  bayou,  and 
from  above  its  present  dams,  of  water  in  suf- 
ficient quantities  to  supply  tlie  domestic  needs 
and  general  municipal  purposes  of  the  city  of 
Brownwood;  and  also  that  said  defendants,  P. 
W.  Grogan,  J.  W.  Arant,  and  Sam  Parks,  their 
agents,  servants,  and  employes  be,  and  they  and 
each  of  them  hereby  are,  perpetually  forbidden, 
restrained,  and  enjoined  fro^  in  any  way  pre- 
venting or  hindering  plaintiff  from  drawing  off 
and  using  from  the  pool  or  reservoir  immedi- 
ately above  its  old  or  upper  dam,  and  through 
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the  0iate  and  opening  in  said  dam,  water  in  suf- 
ficient quantities  to  supply  the  domestic  needs 
and  general  municipal  purposes  of  the  city  of 
Brownwood. 

"  'It  is  further  ordered,  adjudged,  and  decreed 
that  plaintiff  have  and  recover  of  and  from  said 
defendants,  and  of  and  from  each  of  them,  all 
costs  in  this  behalf  incurred  or  expended,  for 
which  costs  let  execution  issue/  " 

The  plaintiff  proved  all  of  the  material 
facts  alleged  in  its  pleadings,  including  the 
following  contract: 

"State  of  Texas,  County  of  Brown. 

"Whereas,  Sam  Parks  is  the  owner  of  a  part 
of  the  John  S.  Thom  survey,  lying  on  the  west 
side  of  Pecan  bayou,  above  the  old  dam  across 
said  bayou  first  erected  by  the  city  of  Brown- 
wood,  and  near  the  old  pump  station  of  the 
said  city  of  Brownwood,  said  land  having  been 
acquired  from  Mrs.  Lr.  R.  Westmoreland  and 
C.  H.  Jenkins,  and  said  lands  in  part  fronting 
on  the  waters  above  said  dam  and  impounded 
and  held  in  place  by  said  dam;  and,  whereas, 
I.  J.  Bailey,  and  J.  A.  Coggin,  and  J.  S.  Coggin 
are  the  owners  of  the  land  above  said  dam  on 
the  east  side  of  said  bayou,  and  fronting  on 
said   waters  so  impounded  and  held  in  place 

by  said  dam,  said  lands  being  out  of  the 

survey,  all  near  Brownwood,  in  Brown  county, 
Tex.;  and,  whereas,  the  said  Parks,  Bailey,  and 
Coggin  are  now  using  the  waters  so  impounded 
for  irrigation  and  other  purposes;  and,  where- 
as, the  city  of  Brownwood  has  the  right  here- 
tofore acquired  to  use  said  water  for  general 
manicipal  purposes;  and*  whereas,  said  city  of 
Brownwood  is  desirous  of  dismantling  the 
pumping  station  erected  to  ase  said  waters,  and 
also  is  preparing  to  remove  the  water  main 
connecting  said  waters  and  said  pumping  sta- 
tion erected  to  use  said  waters,  and  also  is  pre- 
paring to  remove  the  water  main  connecting 
said  waters  and  said  pumping  station  with 
the  city  of  Brownwood:  This  contract,  there- 
fore, witnesseth  as  follows:  That  the  said 
Parks  and  the  said  Coggin  and  Bailey  agree 
that  in  event  the  city  shall  remove  its  said 
pumping  station  and  remove  the  said  pipe,  or 
do  either  or  both  of  said  acts,  that  the  city 
shall  not  thereby  forfeit  its  water  privileges 
now  held  by  it  in  said  waters,  nor  forfeit  any 
of  its  rights  or  privileges  in  said  dam,  but  that 
said  city  may  hereafter  at  any  time  it  may 
so  desire,  use  said  waters  as  it  has  hitherto 
used  the  same,  and  the  said  city  on  its  part 
does  hereby  recognize  the  right  of  said  Parks 
and  the  right  of  the  said  Coggin  and  Bailey  to 
make  such  reasonable  use  of  said  waters  for 
the  aforesaid  purposes  as  they  are  now  and 
during  the  past  years  have  been  doing;  it  be- 
ing understood  that  the  purpose  of  this  agree- 
ment is  to  preserve  to  each  of  said  parties  and 
to  said  city  such  rights  as  they  now  have,  and 
that  none  of  said  rights  shall  be  waived  or 
abridged  by  the  said  contemplated  action  npon 
the  part  of  the  said  city  of  Brownwood.  The 
said  Parks  further  agrees  that  said  city  may, 
at  any  time  it  may  see  fit  in  the  future,  re-lay 
said  water  main  at  the  same  place  where  it 
now  exists  on  any  lands  now  held  by  him  which 
are  crossed  by  said  main;  the  expense  of  the 
taking  up  and  re-laying  of  said  main,  however, 
is  to  be  borne  wholly  by  said  city,  without  loaa 
or  damage  to  the  said  Parks. 


"Witness  our  hands  at  Brownwood,  Tex.,  this 
13th  day  of  September,  A.  D.  1911.  City  of 
Brownwood,  by  J.  R..  Looney,  Mayor.  Sam 
Parks.  J.  8.  Coggin.  I.  J.  Bailey.  J.  A.  Cog- 
gin." 

The  defendants  Introduced  ^testimony 
tending  to  show  that  they  had  taken  the 
necessary  steps,  as  prescribed  by  statute,  for 
the  purpose  of  appropriating  the  water  of 
Pecan  bayou  for  irrigation  purposes.  They 
also  introduced  in  evidence  the  following 
written  contract: 

**The  State  of  Texas,  County  of  Brown.  \ 

"Know  all  men  by  these  presents:  That  we, 
J.  F.  Smith,  Annie  E.  Jenkins,  joined  by  her 
husband,  C.  H.  Jenkins,  and  W.  H.  Scott,  all 
of  said  state  and  county,  for  and  in  considera- 
tion of  the  sum  of  ($900)  nine  hundred  dollars 
in  negotiable  city  water  script,  issued  in  sums 
of  five  dollars  or  more,  as  these  grantors  may 
desire,  have  bargained,  aliened  and  conveyed, 
and  do  By  these  presents  grant,  bargain,  sell 
and  convey  unto  the  city  of  Brownwood,  in 
Brown  county,  Tex.,  one  (1)  acre  of  land  out 
of  the  John  S.  Thom  survey  in  Brown  county, 
Tex.,  described  as  follows,  to  wit:  Beginning 
at  a  stake  at  the  low-water  mark  on  west  side 
of  the  Pecan  bayou  fr-wh  a  large  L.  O.  about 
15  feet  below  the  waterworks  pump  house  mkd. 
X  brs.  west  45  feet;  thence  up  .said  bayou 
with  its  meanders  to  a  stake  208  feet  at  low 
water  mark;  thence  in  westerly  direction  at 
right  angles  with  said  bayou  200  feet  a  stake; 
thence  in  a  southerly  direction  with  said  bayou 
208  feet  stake;  thence  in  easterly  direction 
parallel  with  said  upper  line  208  feet  to  begin- 
ning, the  same  being  the  ground  upon  which  the 
pump  house  and  apparatus  of  the  city  water- 
works now  stands.  Also  the  right  and  privi- 
lege to  construct  and  maintain  a  dam  across 
said  bayou  at  a  convenient  place  below  said 
pump  house,  to  maintain  a  crossing  at  or  be- 
low said  dam  and  to  have  the  right  of  pas- 
sage along  said  bayou  bank  to  and  from  said 
pump  house  and  dam  for  purposes  of  repairing, 
maintaining  and  constructing  said  dam;  it  be- 
ing expressly  understood  that  this  conveyance 
in  no  wise  affects  or  limits  the  use  or  right  to 
use  the  water  in  said  bayon  by  the  grantors 
herein,  their  heirs  or  assigns  in  any  way  they 
may  deem  fit  along  the  bayou  front  of  said 
Thom  survey,  and  that  the  said  grantors  do 
not  hereby  waive  any  claim  for  damages  they 
may  suffer  as  owners  of  said  Thom  survey  by 
reason  of  the  constructing  or  maintaining  of 
said  dam.  To  have  and  to  bold  all  and  singular 
the  said  premises  and  rights  to  the  said  city  of 
Brownwood  forever,  and  we  hereby  bind  our- 
selves, our  heirs  and  representatives  to  warrant 
and  forever  defend  the  right  and  title  to  the 
same  against  all  persons,  whomsoever.  And 
the  aforesaid  grantors  herein  in  consideration 
of  the  covenants  and  agreements  hereinafter 
set  forth  do  hereb>  r«^lease  and  grant  the  use, 
possession  and  contro.  to  said  city  of  Brown- 
wood for  the  purposes  of  a  public  highway  for 
so  long  a  period  of  time  as  said  city  may  desire 
to  keep  up  and  does  keep  up  and  use  the  same 
the  following  strip  of  land,  off  of  the  said  Thom 
survey  (60)  sixty  feet  wide:  Beginning  at 
the  N.  E.  end  of  (1st)  First  street  in  Fair- 
land  Heights,  an  addition  to  said  dty,  and  run- 
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ning  thence  N.  45  E.  with  the  south  boundary 
line  of  said  Thom  survey  to  where  the  present 
waterworks  main  intersects  said  Thom  line  and 
thence  with  said  main  to  the  aforesaid  pumping 
station  or  house,  so  as  to  leave  20  feet  of  said 
highway  on  the  east  side  of  said  main  and  40 
feet  on  west  side,  in  consideration  of  which 
grant  the  said  city  hereby  agrees  to  fence  each 
side  of  said  highway  with  a  four-wire  fence 
with  good  and  substantial  posts,  using  the  fenc- 
ing of  the  grantors  now  along  said  line  so  far 
as  the  same  will  go;  to  grade  and  side-ditch 
said  highway  and  to  maintain  the  same  with 
said  fencing  in  good  condition  as  an  avenue  or 
/Public  highway  and  to  erect  and  maintain  at 
the  place  where  said  highway  -crosses  the 
slough  a  brush,  rock  and  earth  dam,  water 
tight,  in  height  on  or  near  a  level  with  the 
banks  of  said  slough  and  not  less  than  (20) 
twenty  feet  wide  on  the  top  thereof,  and  in 
suitable  condition  for  public  travel  in  vehicles 
or  wagons  across  said  dam,  it  being  understood, 
however,  that  when  said  dam  has  been  con- 
structed in  accordance  with  the  above  stipula- 
tions, if  it  should  become  impracticable  to 
continue  to  maintain  the  same,  then  said  city 
shall  have  the  privilege  to  erect  and  maintain 
in  lieu  of  said  dam  a  good  substantial  bridge 
at  the  same  place  across  said  slough  and  to 
maintain  the  same  in  good  repair.  And  it  is 
expressly  understood  and  agreed  that  the  open- 
ing of  said  highway  and  the  building  of  said 
dam  across  said  slough  shall  be  commenced  and 
finished  within  (12)  twelve  months  from  this 
date  and  that  such  is  a  condition  precedent  to 
the  taking  effect  of  the  grant  herein  made  by 
these  grantors. 

"Witness  our  hands  this  30th  day  of  Janu- 
ary, A.  D.  1894.'  J.  F.  Smith.  Annie  E.  Jen- 
kins.   W.  H.  Scott.    C.  H.  Jenkins." 

That  instrument  was  duly  acknowledged 
March  3,  1894. 

It  was  agreed  that  on  and  prior  to  the 
30th  day  of  January,  A.  D.  1894,  W.  H.  Scott, 
J.  F.  Smith,  and  Annie  B.  Jenkins  were  the 
owners  of  the  Jno.  S.  Thom  survey,  having 
acquired  the  same  by  means  of  a  convey- 
ance from  the  patentee;  that  the  Jno.  S. 
Thom  survey  is  situated  on  the  southwest 
bank  of  Pecan  bayou,  having  for  its  north- 
east boundary  said  bayou,  and  it  is  riparian 
land.  It  was  shown  that  the  city  of  Brown- 
wood  had  been  selling  to  the  Gulf,  Colorado 
&  Santa  F6  Bailwdy  Company  200  gallons 
of  water  daily,  for  which  it  received  $550 
to  $600  per  month;  to  the  Frisco  Railroad 
120  gallons  a  day,  for  whicji  it  received  20 
cents  per  thousand  gallons  up  to  40,000 
gallons,  and  15  cents  per  thousand  for  the 
remainder.  That  it  sold  to  the  ice  plant  120 
gallons  per  day,  and  to  the  Texas  Power  & 
Light  Company  and  Walker-Smith  Company 
about  10,000  gallons  each  per  day ;  and  that 
it  sold  water  to  livery  stables  and  garages 
and  elpht  families  outside  of  the  city  limits, 
as  well  as  to  the  citizens  residing  within  the 
corporate  limits.  Tliat  for  the  year  1917 
the  city  received  from  the  sale  of  water 
$:^1,000,  and  that  the  expense  of  operating 
the  waterworks  was  $16,000. 


Incidentally,  though  not  material  to  any 
question  involved  in  the  case,  it  Is  not  im- 
proper to  say  that  Brownwood  has  a  com- 
mission form  of  government,  and  employs  a 
general  manager.  Some  other  facts  may  be 
referred  to  hereafter,  but  the  foregoing  ia 
believed  to  constitute  a  summary  of  the  cou- 
trolling  facts  In  the  case. 

Opinion. 

Elaborate  discussion  of  all  the  questions 
presented  in  appellants'  brief  would  extend 
this  opinion  beyond  proper  limits;  and, 
therefore,  and  without  referring  specifically 
to  assignments  of  error,  we  will  now  pro- 
ceed to  discuss  and  announce  our  conclu- 
sions upon  the  questions  deemed  by  us  to 
be  of  most  importance: 

[1]  1.  Concerning  appellants'  alleged  right 
to  appropriate  the  waters  of  Pecan  bayou 
under  our  irrigation  statute  approved  April 
9,  1913  (Acts  33d  Leg.  c.  171  [Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  arts.  5011m,  5011nl)  it  is 
sufficient  to  say  that  sections  98  and  9Sa 
thereof  expressly  exempt  from  its  operation 
existing  or  vested  rights  and  the  rights  of 
riparian  landowners.  The  city  of  Brown- 
wood  is  asserting  both  contract  and  riparian 
rights  acquired  by  it  before  the  passage  of 
the  act  referred  to;  and,  therefore,  by  the 
very  terms  of  the  act  .such  rights  are  not 
impaired. 

[2]  2.  Ueder  the  facts  disclosed  by  the 
£gcqrd  in  this  casei'we  Hold  that  the  city 
of  Brownwood  in  its  corporate  capacity  is 
a  riparian  proprietor,  and  entitled  to  riim}' 
an  rights  in  the  stream  known  as  Pecan 
bayou.  If  such  rfparlan  rignts  do  not  exist 
otherwise,  they  were  conveyed  to  and  vested 
in  the  city  by  the  conveyance  from  W.  H. 
Scott,  J.  F.  Smith,  C.  H.  and  Annie  E. 
Jenkins,  under  whom  appellants  claim 
through  subsequent  conveyances. 

It  is  true  that  the  deed  referred  to  does 
not  in  express  terms  convey  any  right  to  the 
water  in  the  stream,  or  other  riparian  right, 
but  the  facts  disclosed  by  the  record  as 
existing  at  the  time  of  the  execution  of  that 
instrument  brings  it  within  the  rule  of  con- 
struction sometimes  expressed  In  these 
words: 

''Inasmuch  as  when  a  thing  is  granted  every- 
thing essential  to  its  beneficial  use  and  enjoy- 
ment is,  in  the  absence  of  language  indicating  a 
different  intention  on  the  part  of  the  grantor, 
to  be  considered  as  passing  by  the  conveyance." 

In  Whitney  v.  Olney,  3  Mason,  280,  Fed. 
CJas.  No.  17595,  Judge  Story  expressed  tlie 
rule  in  these  words: 

"Tho  good  sense  of  the  doctrine  on  this  sub- 
ject is,  that  under  the  grant  of  a  thing,  what- 
ever is  parcel  of  it,  or  of  the  essence  of  it,  or 
necessary  to  its  beneficial  use  and  enjoyment, 
or  in  common  intendment  is  included  in  it,  pass- 
es to  the  grantee." 
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In  Wall  ▼.  Cloud,  3  Humph.  181,  the  Su- 
preme Court  of  Temiessee  said: 

"It  is  a  principle  of  law  well  settled,  that 
everything  necessary  to  the  full  enjoyment  of 
a  right  passes  with  a  purchase  of  the  right; 
for  example  if  one  sells  a  part  of  his  land  in 
the  center  of  his  tract,  a  right  of  way  through 
passes  with  the  purchase;  if  one  sells  a  crop 
upon  his  ground,  a  right  of  entry  to  gather  the 
same  is  purchased  with  the  crop.  So,  if  a 
place  for  an  abutment  of  a  dam  is  sold,  the 
right  to  use  the  water  collected  by  the  dam 
passes  with  the  land,  for  otherwise  the  very 
object  for  which  it  was  purchased  is  defeated. 
♦  ♦  •  When  a  right  is  granted  by  a  riparian 
owner  to  abut  a  milldam  on  his  shore,  the  gran- 
tee has  prima  facie  a  right  to  all  the  ^water  pow- 
er created  by  the  erection;  .  and  the  burden 
of  proof  is  upOn  the  grantor  to  show  that  the 
grant  was  made  with  limitation,  or  restrictions         _      __     _ 

rv-n,fa^L*;^'fw  ^l  ^^^^''t^  PI  WV'""  deprive  the'cit7~of  the'i^we7'to  supplylts 
obvious  then  that  the  defendant  Cloud,  by  his  i^u^k^^^^*.™  „,i*i,  «r«*^« %^«  A^rvy^^iXr!  «c^o 
deed  of  the  15th  October,  1836,  conveyed  to  the  inhabitants  with  water  for  domestic  uses, 
complainants  not  only  the  ground  upon  which  i  ^o  ^  construe  that  instrument  might  rwider 
the  southern  abutment  of  the  dam  stood,  but  also  I  it  nugatory.    It  Is  a  sound  rule  of  construe 


ment  was  executed,  whldh  was  many  years 
after  the  execution  of  the  first  instrument 
had  the  right  theretofore  acquired  to  use  the 
waters  of  the  bayou  for  general  municipal 
purposes,  and  that  Parks,  Bailey,  and  the 
two  Coggins,  who  were  then  and  for  years 
past  had  been  using  such  waters  for  irriga- 
tion and  other  purposes,  were  to  have  the 
right  to  make  such  reasonable  use  of  such 
waters  for  such  purposes  as  they  had  there- 
tofore being  doing.  Therefore,  and  not- 
withstanding the  broad  and  comprehensive 
terms  embraced  in  the  reservation  in  the 
deed  from  Scott  and  others  to  the  city,  we 
are  of  the  opinion*  that  that  Instrument 
should  not  be  construed  as  reserving  to  the 
grantors  therein  and  their  assigns  the  right 
to  use  all  the  waters  in  Pecan  bayou  for  Ir- 
rigation purposes,  although  such  use  might 


the  right  to  the  entire  and  exclusive  use  of  all 
the  water  power  created  by  the  erection  of 
the  dam,  it  being  necessary  to  the  enjoyment  of 
the  property  purchased,  and  appurtenant  there- 
to." 

In  the  case  at  bar,  the  right  to  build  and 
mahitaln  a  dam  is  granted  to  the  city,  and 
as  the  sole  purpose  of  the  construction  of 
the  dam  was  to  provide  a  means  of  securing 
sufficient  water  supply  for  the  city  of  Brown- 
wood,  and  as  no  restriction  whatever  ia 
imposed  on  this  right  by  the  terms  of  the 
conveyance,  and  as  the  use  of  the  water  is 
essential  to  the  beneficial  use  and  enjoyment 
of  the  dam,  we  hold  that  the  Conveyance  re- 
ferred to  granted  to  the  city  such  right  to 
the  use  of  the  water  as  puts  it  upon  the 
same  plane  as  a  riparian  owner.  '' 

[3,  4]  3.  However,  it  Is  contended  on  behalf 
of  appellants  that  the  stipulation  in  the  con- 
veyance referred  to,  "It  being  expressly  un- 
derstood that  this  conveyance  in  nowise  af- 
fects or  limits  the  use  or  right  to  use  the 
water  In  said  bayou  by  the  grantors  herein, 
their  heirs  or  assigns,-  In  any  way  they  may 
deem  fit  along  the  bayou  front  of  said  Thorn 
survey,"  secures  to  appellants,  who  hold  un- 
der the  grantors  in  that  instrument,  the  right 
to  use  the  waters  of  the  stream  fronting  on 
the  Thorn  survey  for  the  purposes  of  irriga- 
tion, although  such  use  may  result  in  de- 
priving the  Inhabitants  of  the  city  of  Brown- 
wood  of  water  for  domestic  purposes. 

In  connection  with  that  instrument,  and 
In  order  to  determine  the  rights  of  the  par- 
ties thereunder,  It  becomes  necessary  to 
consider  and  determine  the  effect  of  the  sub- 
sequent agreement  entered  Into  between  the 
city  of  Brownwood  and  Sam  Parks,  J.  S. 
Ooggin,  I.  J.  Bailey,  and  J.  A.  Coggln,  under 
whom  appellants  claim.  In  the  latter  in- 
strument it  is  in  substance  agreed  that  the 
city  of  Brownwood  at  the  time  that  Instru- 


tion  that  when  a  particular  thing  has  been 
granted  by  apt  terms  of  conveyance  a  res- 
ervation or  restriction  which  might  result 
in  destroying  the  subject-matter  of  the  con- 
veyance will  be  declared  void  and  ineffectual. 
In  other  words,  a  restriction  or  limitation 
will  not  be  permitted  to  stand  If  its  effect 
is  to  remove  the  subject-matter  from  the 
granting  clause  of  the  conveyance.  In  this 
case  the  written  agreement  which  was  enter- 
ed into  between  .the  city  of  Brownwood  and 
the  then  owners  of  the  Thorn  survey,  16 
years  after  the  former  instrument  was  ex- 
ecuted, shows  that  the  parties  at  interest 
did  not  construe  the  former  conveyance  as 
reserving  to  the  grantors  and  those  hold- 
ing under  them  water  rights  superior  to  those 
acquired  and  held  by  the  city  of  Brownwood. 

[5-8]  4.  This  brings  us  then  to  what  is, 
perhaps,  the  most  difficult  question  involved 
in  this  ligitation,  and  that  is  the  relative 
rights  of  the  litigants  under  the  Instruments 
heretofore  referred  to. 
/"Afl  a  general  proposition,  the  rule  is  well 
"Settled  that  the  right  of  a  ripaflan  owner 
to  the  use  of  the  waters  of  a  navigable 
stream  for  domestic  purposes  is  superior  to 
the  right  of  a  similar  owner  to  use  such 
waters  for  the  purposes  of  irrigation. 
Should  that  rule  he  applied  to  this  case? 
That  question  is  not  free  from  difficulty,  but, 
after  careful  consideration,  we  have  reach- 
ed the  conclusion  th^t  It  should,  and  will 
proceed  to  state  some  of  the  reasons  upon 
which  that  conclusion  is  based. 

And  this  brings  us  again  to  the  considera- 
tion of  the  stipulation  referred  to  In  the  con- 
veyance from  W.  H.  Scott  and  others  to  the 
city  of  Brownwood,  and,  as  said  before,  if 
that  stipulation  reserved  to,  or  vested  In, 
the  grantors  the  absolute  right  to  the  use  of 
all  the  waters  in  the  stream  for  irrigation 
purposes,  then,  as  the  result  would  be  to 
render  nugatory  and  of  no  effect  the  grant- 
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Ing  clause,  which,  as  heretofore  stated,  was 
intended  to  vest  in  the  city  of  Browuwood 
not  only  the  right  to  construct  and  maintain 
the  dam  but  also  the  right  to  use  the  waters 
of  the  stream  for  the  purpose  of  supplying 
water  to  the  inhabitants  of  that  municipal- 
ity, it  should  be  declared  void  rather  than 
to  permit>such  a  result  But  it  is  not  clear 
to  us  that  it  was  intended  by  the  gi-antors 
that  the  stipulation  referred  to  should  hare 
any  such  far-reacliing  effect.  On  the  contra- 
ry, a  careful  reading  of  it,  when  considered 
in  connection  with  the  conditions  and  cir- 
cumstances under  which  the  instrument  was 
executed,  affords  at  ledst  some  ground  for 
the  contention  that  it  was  supposed  at  that 
time  that  the  stream  would  always  furnish 
sufllcient  water  to  supply  the  necessary  and 
proper  wants  of  the  city  and  of  the  gran- 
tors ;  and  that  it  was  not  intended  to  reserve 
to  or  vest  in  the  grantors  and  their  assigns 
any  right  superior  to  those  vested  by  law  in 
riparian  owners. 

We  concede  that  a  plausible  argument  may 
be  made  in  support  of  the  proposition  that 
the  stipulation  referred  to  secured  to  the 
grantors  and  their  assigns  the  ri^ht  to  use 
the  waters  of  the  stream  for  irrigation  pur- 
poses equal  to  the  right  which  was  vested 
in  the  city  to  furnish  such  waters  to  its  in- 
habitants for  domestic  uses.  On  the  con- 
trary, considering  the  circumstances  under 
which  the  instrument  was  executed,  and  the 
object  which  the  city  of  Brownwood  had  in 
view,  which  object  was  known  to  the  gran- 
tors, we  do  not  think  the  construction  re- 
ferred to  is  free  from  all  doubt,  and  we 
Wd  that  such  doubt  should  be  resolved  in 
favor  of  the  grantee.  This  is  a  general  rule 
of  construction  applicable  to  deeds  and  sim- 
ilar instruments,  and  for  humanitarian  rea- 
sons is  peculiarly  applicable  to  this  case, 
which,  in  a  sense,  is  a  conflict  between  the 
rights  of  several  thousand  persons  to  have 
a  supply  of  water  for  domestic  purposes  and 
a  few  persons  to  have  the  use  of  the  same 
water  for  agricultural  or  business  purposes. 

In  the  subsequent  written  agreement  here- 
tofore referred  to  the  parties  at  interest 
seem  almost  to  have  placed  the  same  con- 
struction upon  the  deed  under  consideration. 
It  is  therein  stated  that  "city  of  Brownwood 
has  the  right  heretofore  acquired  to  use 
said  water  for  general  municipal  purposes," 
and  that  the  then  owners  of  abutting  lands 
now  held  by  the  appellants  in  this  case  have 
the  right  "to  make  such  reasonable  use  of 
said  waters  for  the  aforesaid  purposes  as 
they  are  now  and  during  the  past  years  have 
been  doing."  At  that  time,  and  prior  there- 
to they  had  been  using  the  waters  of  the 
l)ayou  for  irrigation  purposes,  but  It  will  be 
noted  that  it  is  stated  in  the  agreement  that 
the  right  of  such  parties  was  to  have  the 
"reasonable  use"  of  the  waters  for  that  pur- 
pose, and  we  think  that  construction  should 
be  adopted  and  applied  in  determining  the 


rights  of  ^  the  parties  involved  in  this  suit. 
The  use  of  the  word  "reasonable"  in  describ- 
ing the  rights  of  the  riparian  landowners, 
indicates  that  the  appellants'  grantors  did 
not  construe  the  former  instrument  as  re- 
serving to  them  the  absolute  right  to  the  use 
of  all  the  waters  in  the  stream,  nor  neces- 
sarily the  right  to  use  them  for  agricultural 
purposes,  equal  to  the  right  of  the  city  to 
furnish  its  inhabitants  with  water  for  do- 
mestic purposes. 

The  words  "reason,"  "reasonable,"  and 
"reasonably"  have  many  shades  of  meaning, 
and  sometimes  the  question  of  right  and 
wrong,  justice  and  fairness,  may  be  con- 
sidered in  determining  whether  a  particular 
thing  is  reasonable;  and  we  think  this  case 
belongs  in  that  class.  Therefore  we  hold 
that  it  would  be  unreasonable,  because  of  its 
injustice,  to  permit  appellants  to  use  the 
waters  in  question  for  irrigation  purposes 
to  such  an  extent  as  to  deprive  the  city  of 
Brownwood  of  its  ability  to  supply  its  In- 
habitants with  water  for  domestic  purposes; 
and  the  city  has  the  right  to  injunctive  re- 
lief to  prevent  such  result. 

5.  We  agree  with  counsel  for  appellants 
in  the  contention  that  the  city  of  Brown- 
wood, in  selling  water  to  railroads  and  others 
who  did  not  use  the  water  for  domestic  pur- 
poses, and  in  selling  water  to  persons  outside 
of  the  city  limits,  was  not  using  the  water 
thus  disposed  of  for  any  municipal  purpose,' 
and  that  while  so  doing  it  was  not  entitled 
to  restrain  appellants  from  the  use  of  water 
for  irrigation  purposes.  While  the  record 
shows  that  such  course  had  been  pursued  by 
the  city  to  a  considerable  extent,  it  does  not 
specifically  show  that  it  was  being  done  at 
the  time  the  case  was  tried  and  judgment 
entered;  and,  therefore,  we  have  concluded 
not  to  reverse  the  case  upon  that  account. 

[9]  However,  we  hold  that  fundamental 
error  was  committed  in  rendering  judgment 
perpetually  restraining  appellants  from 
using  the  waters  in  question  for  the  purpose 
of  Irrigating  their  lands,  "in  so  far  as  such 
use  of  said  water  would  Interfere  or  threaten 
to  interfere  with  the  getting  by  plaintiff  from 
said  Pecan  bayou,  and  from  above  its  present 
dams,  water  in  sufficient  quantities  to  supply 
the  domestic  needs  and  general  municipal 
purposes  of  the  dty  of  Brownwood."  It 
seems  to  us  that  a  decree  bo  indefinite  in  its 
terms  does  not  sufficiently  fix  and  dispose 
of  the  rights  of  the  parties.  How  are  ap- 
pellants to  know,  and  who  is  to  determine, 
when  the  use  by  them  of  water  for  Irriga- 
tion purposes  would'  threaten  to  interfere 
with  the  city  in  getting  sufficient  quantities 
of  water,  etc.  In  cases  of  this  character, 
where  conditions  are  likely  to  change,  it 
seems  to  us  that  the  proper  remedy  would 
be  to  issue  a  restraining  order  preventing 
the  defendant  from  using  the  water  involved 
for  purposes  of  irrigation,  until  further  or- 
dered by  the  court,  or  by  the  judge  actioff 
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In  chambers;  and  the  Judgment  appealed 
from  will  be  reformed  in  that  respect,  and 
the  case  will  be  retained  upon  the  docket 
of  the  trial  court  in  order  that  appellants 
may  hare  the  right,  by  making  a  sufficient 
showing,  to  have  the  injunction  abated  or 
suspended,  if,  upon  such  application,  it 
is  made  to  appear  that  no  necessity  exists 
for  such  restraining  order,  or  that  the  city 
of  Brownwood  is  still  selling  part  of  the 
water  taken  from  the  stream  for  commercial 
purposes,  or  to  persons  outside  of  the  limits 
of  the  city,  then  such  order  should  be  made 
by  the  court  or  the  Judge  as  will  relieve  ap- 
pellants from  compliance  with  the  decree 
and  restraining  order. 

6.  Some  other  questions  are  presented  in 
appellants'  brief  which  we  deem  it  unneces- 
sary to  discuss  in  this  opinion.  They  have 
been  duly  considered,  and  are  decided  against 
appellants. 

For  the  reasons  already  stated,  the  Judg- 
ment of  the  trial  court  is  reformed  and 
affirmed. 

Reformed  and  affirmed. 

JBNKHNS,  X,  being  disqualified,  did  not 
sit  in  this  case. 


GAL^^STON,  H.  &  S.  A.  RY.  CO.  ▼.  COOK. 
(No.  473.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 

June  12,  1919.     On  Motion  for  Re- 

liearing,  July  2, 1919.) 

1.  Appeai.  and  EnRoa  ^=>742(5)  —  Assign- 
ments OF  Ebbob— Pboposption. 

Where  the  assignment  of  error  complained 
of  refusal  to  give  peremptory  instruction  for 
defendant  on  the  sole  ground  that  the  negli- 
gence was  not  shown  to  be  the  proximate  cause 
of  the  injury  propositions  that  the  eyidence 
showed  contributory  negligence  are  not  ger- 
mane to  the  assignment  and  cannot  be  con- 
sidered. 

2.  Railboads  «=>398(1)— Injubt  to  Pebson 
on  Tbaok  —  StrmciENCT  of  Bvidbncs  — 
Pboxihatb  Cause. 

In  an  action  for  injuries  to  a  pedestrian 
stmck  by  a  train,  admittedly  running  faster 
than  permitted  by  city  ordinance,  evidence  that 
a  train  running  at  the  lawful  speed  could  have 
been  stopped  after  the  plaintiffs  danger  was 
seen,  or  that  plaintiff  could  Have  cleared  the 
track,  is  sufficient  to  warrant  the  jury's  finding 
that  the  negligence  was  the  proximate  cause  of 
the  injury. 

3.  Evidence  «=»587,  595— Weight— Cibcum- 
STANTiAL  Evidence. 

Direct  evidence  on  an  issue  is  not  required 
by  law,  but  juries  can  indulge  all  reasonable  in- 
ferences from  facts  revealed  by  the  evidence  or 
deducible  by  unbiased  and  rational  minds  from 
such  facts. 


4.  Railboads  e=»380(5)--lNjrnBT  to  Pebson 
ON  Tbagk— Pboximate  Cause— Speed. 

For  the  negligent  speed  of  a  railroad  train 
to  be  the  proximate  cause  of  an  injury  to  one 
near  the  track  it  is  not  necessary  that  the  oper- 
ators of  the  train  should  have  anticipated  in- 
jury occurring  in  the  particular  manner  it  did 
occur,  but  it  is  sufficient  that  they  should  have 
anticipated  that  some  injury  might  occur. 

5.  Railboads  «=>373— Injubt  to  Pebson  on 
Tback— Violation  of  Speed  Obdinance. 

The  violation  of  an  ordinance  limiting  the 
speed  Of  a  railroad  train  to  six  miles  an  hour, 
attended  with  injury  to  one  near'  the  track  as 
a   consequence  tiiereof,  is  negligence   per   se. 

6.  Railboads  «=>389(5)— Injubt  to  Pebson 
Neab  Tback— Pboximatb  Cause— Speed. 

Where  plaintiff's  peril  could  have  been  seen 
in  time  to  have  stopped  a  train  running  at  a 
lawful  rate  of  speed  the  jury  may  infer  that 
the  train  operatives  would  have  performed' 
their  duty  to  keep  a  reasonable  lookout,  and 
have'  discovered  his  peril,  so  that  the  speed 
was  the  proximate  cause  of  the  injury. 

7.  Railboads  ^=5>386— Injubies  to  Person 
on  Tback  —  ContBibutoby  Negligence  — 
Escaping  Dangeb  fbok  Fbiohtened 
Horse. 

Where  plaintiff  was  hemm.ed  in  between  the 
wheels  of  a  wagon  hitched  to  a  horse,  which 
was  frightened  at  approaching  train,  his  at- 
tempt to  escape  by  his  only  avenue  across  the 
railroad  track  was  not  contributory  negligence. 

8.  Appeal  and  Brbob  <e=»719(6)  —  Review  — 
Fundamental  Ebbob— Sufficiency  of  Evi- 
dence. 

The  appellate  court  cannot,  in  the  absence 
of  an  assignment  of  error,  review  a  finding 
that  plaintiff  was  contributorily  negligent  as 
being  unsupported  by  the  evidence,  such  error 
not  being  fundamental. 

9.  Appeal  and  Ebbob  «=>866(3)— Review- 
Sufficiency  OF  Evidence. 

On  review  of  refusal  of  peremptory  instruc- 
tion the  only  question  is  wl^/^ther  there  was  no 
evidence  as  a  matter  of  law,  not  the  weight  or 
sufficiency  of  evidence  as  a  matter  of  fact. 

10.  Negligence  «=5>186(28)  —  Contbibutoby 
Negligence— Impulsive  Act. 

Where  one  under  the  impulse  of  fright,  in 
a  sudden  situation  of  danger,  chose  an  unwise 
alt^native  he  cannot,  as  a  matter  of  law,  be 
held  contributorily  negligent  therefor. 

11.  Exceptions,  Bill  of  ^=>56(1)— Authen- 
tication—Objections  to  Instbuctions. 

A  purported  bill  of  exceptions  showing  that 
objections  were  presented  to  the  court  before 
the  charge  was  read  to  the  jury,  which  is  not 
approved  by  the  judge  or  authenticated  in  any 
■manner,  but  merely  filed  by  the  clerk,  is  not 
sufficient  under  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  art.  1971,  to  present  objections  to  in- 
structions for  review. 

12.  Tbial  €=»352(4)— Special  Issue— Appli- 
cability TO  Evidence. 

A  special  issue  as  to  whether  the  cause  of 
the  injury  was  inevitable  accident  was  properly 
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refased  where  defendant's  train  was  admitted- 
ly running  at  a  speed  forbidden  by  ordinance. 

13.  Trial  ^=>351  (5)  —  Special  Issues —  Un- 
avoidable Accident. 

The  issue  of  unavoidable  accident  is  com- 
prehended within  issues  as  to  negligence  as  the 
proximate  cause  of  the  injury,  being  the  nega- 
tive thereof,  and  defendant  is  not  entitled  to 
hav^  it  separately  submitted. 

14.  Appeal  and  Erbob  ^=»1062(2)  —  Harm- 
less Ebbor— Refusal  of  Special  Issue— 
Evidential  Issue. 

A  special  issue  as  to  whether  plaintiff  was 
warned  of  the  approach  of  the  train  is  merely 
evidential  on  the  issue  of  contributory  negli- 
gence, and  refusal  to  submit  it  is  not  prejudi- 
cial where  the  jury  found  freedom  from  con- 
tributory negligence. 

15.  Appeal  and  Ebrob  ^=»1032(1)  —  Harm- 
less Error— Burden  to  Show  Error. 

The  burden  is  on  appellant  to  show  injury 
as  well  as  error  in  the  refusal  of  a  special  is- 
sue requested  by  him. 

16.  Appeal  and  Error  ^=^1062(2)— Habmless 
Ebbob— Submission  oif  Issues— Undisput- 
ed Fact. 

Refusal  to  submit  a  special  issue  whether 
plaintiff  was  injured  substantially  as  alleged*  is 
not  prejudicial  where  that  fact  was  establish- 
ed by  undisputed  evidence. 

17.  Appeal  and  Ebbok  (S=»1047(4)  —  Harm- 
less  Ebbob— Reopening  fob  Pubtheb  Tes- 
timony-Fact Albeadt  Established. 

Defendant  is  not  prejudiced  by  reopening 
of  case  after  the  charge  to  admit  testimony 
that  the  accident  occurred  within  the  city 
whose  ordinance  had  been  introduced  in  evi- 
dence where  that  fact  had  already  been  estab- 
lished by  undisputed  evidence. 

18.  New  Trial  <Ct=>140(3)— Evidence— Mis- 
conduct  OF  Jubob. 

Evidence  on  a  hearing  for  new  trial  show- 
ing that  the  amount  of  plaintiff's  attorney's 
fee  was  mentioned  in  the  jury  room,  but  dis- 
cussion thereof  stJppresscd  by  the  foreman, 
held  to  show  that  the  amount  of  the  verdict 
was  not  influenced  by  consideration  of  the  at- 
torney's fee. 

19.  Witnesses  ®=»41  —  Mental  Incompe- 
tency. 

In  an  action  for  personal  injuries  where 
there  was  evdence  that  plaintiff  had  lost  his 
memory  and  power  to  control  his  thoughts,  but 
was  not  actually  insane,  it  was  not  error  to 
put  him  on  the  stand  and  question  him  as  to 
relevant  matters  in  his  past  life,  and  as  to  the 
accident,  though  at  defendant's  request  plain- 
tiff's wife  had,  during  the  trial,  intervened  as 
plaintiff's  next  friend  because  of  his  incompe- 
tency. 

On  Motion  for  Rehearing. 

20.  Negligence  €=»5C(1)  —  **Pboximate 
Cause." 

An  instruction  defining  proximate  cause  as 
not  necessarily  the  cause  nearest  in  time  or 
physical  sequence,  but  a  cause  without  which 
the  injury  would  not  have  happened,  and  from 


which  the  injury  or  a  like  Injury  might  reason- 
ably have  been  anticipated,  is  sabstantially  cor- 
rect. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Proxi- 
mate Cause.] 

Appeal  from  District  Court,  Hairis  Coun- 
ty ;  A.  R.  Hamblen,  Special  Judge. 

Action  by  B.  A.  Cook  against  Galveston, 
Harrisburg  &  San  Antonio  Railway  Compa- 
ny. Judgment  for  the  plaintiff,  and  defend- 
ant appeals.  Affirmed,  and  motion  for  re- 
bearing  overruled. 

Baker,  Botts,  Parker  &  Garwood  and  Mc- 
Mcans,  Garrison  &  Pollard,  all  of  Houston, 
for  appellant. 

Presley  K.  Ewiug,  ot  Houston,  for  appel- 
lee. 


BROOKE,  J.  This  appeal  is  from  a  Judg- 
ment of  January  26,  191S,  against  the  appel- 
lant, In  favor  of  appellee,  E.  A.  Cook,  for 
personal  injuries  sustained  November  29, 
1915,  on  Barron  street  in  the  city  of  Hous- 
ton, from  being  struck  by  appellant's  pas- 
senger train  running  eastward  on  and  along 
such  street,  whereby  he  was  violently  hurled 
and  thrown  about  60  feet,  and  severely  and 
permanently  injured. 

The  gravamen  of  the  complaint  was  that 
while  plaintiff  was  standing  in  the  street,  a 
few  feet  from  defendant's  track,  engagecMn 
a  business  conversation  with  a  man  (Tobe 
Whitehead)  who  was  seated  in  a  four-wheel 
wagon,  drawn  by  a  horse,  the  horse  became 
nervous  and  excited  at  the  approach  of  the 
train,  reared,  and  plunged,  and  cut  up  gener- 
ally, twisting  the  wagon  in  a  sort  of  L  or 
elbow  shape,  encompassing  plaintiff  between, 
so  that  he,  in  order  to  escape'  Immediate  and 
threatened  danger  from  the  horse  and  wag- 
on, was,  under  the  Impulse  of  fright  and 
self-protection,  forced  to  retreat  backwards 
onto  defendant's,  track,  and  was  struck  by 
the  train,  and  suffered  injuries  which  were 
proximately  caused  to  him  (1)  by  negligence 
of  defendant's  employes  in  charge  of  the 
train  in  running  the  same,  in  violation  of 
the  city  ordinance,  at  a  rate  of  speed  great- 
ly in  excess  of  the  limit  of  six  miles  per 
hour,  but  for  which,  after  they  discovered, 
or  ought  to  have  discovered,  the  cutting  up 
of  the  horse  and  perilous  position  of  the 
plaintiff,  the  Injury  would  have  been  avoid- 
ed, both  by  the  plaintiff  clearing  the  track 
before  being  struck  and  by  the  stopping  of 
the  train  before  striking  him,  and  (2)  by  reg- 
ligence  of  the  defendant's  employes  in  chaige 
of  the  train  in  falling  to  give  warning  of  V» 
approach,  either  by  whistle,  as  required  by 
statute,  or  by  continuous  ringing  of  the  bell, 
as  required  both  by  statute  and  ordinance, 
and  (3)  by  negligence  of  the  defendant's  em- 
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ploy^  in  charge  of  the  train  in  failing  to 
use  ordinary  care  to  maintain  a  reasonable 
lookout  for  danger  to  the  public. 

The  answei^  pleaded  a  general  denial,  and 
Bpeclally  set  up  contributory  negligence. 

It  was  no  part  of  plaintiff's  case  that  he 
was  of  unsound  mind,  only  that  his  mental, 
as  well  as  physical,  faculties  and  capacity 
had  been  impaired  so  as  to  decrease  his  abil- 
ity to  labor  and  earn  money,  and  entailing 
upon  him  great  suffering. 

The  testimony  was  to  the  same  effect.  Dr. 
F.  H.  Neuhaus,  undisputed  by  anybody,  say- 
ing: 

"He  would  not  be  in  a  condition  that  I  would 
call  an  insane  person,  or  anything  of  that  sort; 
it  is  the  mental  incapacity  of  the  kind  I  have' 
indicated  that  I  refer  to.'* 

Nevertheless,  after  the  physicians  and  Mrs. 
Cook  had  testified,  the  defendant's  attorney, 
all  out  of  hearing  of  the  jury,  claimed  that 
the  plaintiff  was  without  capacity  to  main- 
tain the  suit,  that  the  defendant  would  not 
be  protected  by  the  judgment,'  and  that  he 
would  file  a  plea  in  abatement,  which  was 
never  done,  and,  thereupon,  without  any 
claim  of  surprise  by  the  defendant,  the  court 
permitted  the  wife  of  the  plaintiff,  Mrs.  E.  A. 
Cook,  in  order  to  meet  the  objection,  to  al- 
ternatively intervene  for  plaintiff  as  a  per- 
son of  unsound  mind,  and  the  trial  proceeded 
without  the  jury  being  advised  of  the  inter- 
vention or  even  knowing  what  had  been  done, 
or  that  anything  had  been  done  in  that  re- 
gard. 

The  special  verdict  was  as  follows: 

"(1)  Was  the  plaintiff  injured  on  the  occasion 
in  question  substantially  in  the  manner  alleg- 
ed?"   Answer:     "Yes." 

"(2)  If  be  was  so  injured,  was  the  train  in 
question  running  at  the  time  within  the  corpo- 
rate limits  of  the  city  of  Houston  at  a  greater 
rate  of  speed  than  six  miles  an  hour?"  An- 
swer: "Yes." 

"(3)  If  the  train  was  then  running  at  a 
greater  rate  of  speed  than  six  miles  an  hour, 
was  such  excess  of  speed  beyond  six  miles  an 
hour  a  proximate  cause,  as  before  defined,  of 
alleged  injury  to  the  plaintiff,  E.  A.  Cook?" 
Answer:  "Yes." 

"(4)  Was  the  plaintiff  B.  A.  Cook  guilty  of 
contributory  negligence?"    Answer:  "No." 

"(5)  What  sum  of  money,  if  paid  now,  will 
fairly  and  adequately  compensate  plaintiff  for 
injuries  which  he  is  alleged  and  proved  to  have 
suffered  on  the  occasion  in  question,  if  any; 
taking  into  consideration  exclusively  as  ele- 
ments of  damage,  if  proved  to  be  a  natural  and 
proximate  result  of  such  injuries.  (1)  mental 
anguish  and  physical  suffering  therefrom,  if 
any,  indnding  such  as  he  will  in  reasonable 
probability  suffer  in  the  future  therefrom,  if 
any,  and  (2)  the  reasonable  value  of  his  lost 
time  therefrom  down  to  the  trial,  if  any,  and 
(3)  the  reasonable  value,  if  paid  now,  of  his 
diminished  capacity  or  ability  therefrom  to 
labor  and  earn  money  in  the  future,  beyond  the 
trial,   if   any?"     Answer:  "$15,000." 


In  connection  with  the  issue  of  contribu- 
tory negligence,  the  court  inserted  in  its 
charge,  at  defendant's  request,*  the  follow- 
ing: 

"In  this  connection,  you  are  instructed  that 
if  you  find  and  believe  from  the  evidence  that 
the  plaintiff,  E.  A.  Cook,  approached  the  wagon 
of  Tobe  Whitehead,  knovring  that  the  street 
was  narrow,  and  he  stopped  in  close  proximity 
to'  the  track  of  the  defendant  company,  and 
that  he  knew,  or  had  reasonable  grounds  to 
know,  that  a  train  was  likely  to  approach,  and 
you  further  find  and  believe  from  the  evidence 
that  the  plaintiff,  E.  A.  Cook,  was  warned  of 
the  approach  of  the  train  in  time  to  have  avoid- 
ed the  accident,  and  you  further  find  and  be- 
lieve from  the  evidence  that  he,  without  taking 
precaution,  stepped  or  backed  too  close  or 
near  the  train  so  as  to  be  struck  by  the  en- 
gine, and  you  further  believe  that  a  man  of 
ordinary  prudence,  in  the  exercise  of  ordinary 
care,  would  not  have  done  so,  then  you  are  in- 
structed that  the  plaintiff  was  guilty  of  contrib- 
utory negligence,  and  you  will  answer  the  above 
question.  Yes.' " 

The  court  defined  contributory  negligence 
as  follows: 

"  'Contributory  negligence'  is  an  act  or  omis- 
sion on  the  part  of  a  plaintiff  which  an  ordi- 
narily prudent  person  would  not  have  done  or 
Buffered  under  the  same  or  similar  circumstance 
es,  and  which,  concurring  with  negligence  of 
the  defendant,  becomes  a  proximate  cause  of  al- 
leged injuries." 

[1]  The  first  assignment  of  error  complains 
of  the  refusal  to  give  a  peremptory  instruc- 
tion for  the  defendant,  asked  by  special 
charge,  specifying  the  sole  ground  of  the  re- 
quest to  be  "that  plaintiff  has  failed  to  show 
that  the  defendant  company  was  negligent  in 
any  particular  which  directly  or  proximately 
contributed  to  the  plaintiff's  injury,"  nothing 
whatever  being  said  about  contributory  neg- 
ligence as  a  ground  for  such  request. 

The  only  germane  proposition  under  said 
assignment  is  the  first  proposition,  that  the 
peremptory  Instruction  should  have  been  giv- 
en "under  the  facts  of  this  case,  the  speed  of 
the  train,  though  in  excess  of  that  permitted 
by  an  ordinance  of  the*clty  of  Houston,  was 
not  the  proximate  cause  of  the  plaintiff's  In- 
juries." 

Appellant's  first  proposition  is  as  follows: 

"The  court  erred  in  failing  and  refusing  to 
give  to  the  jury  special  charge  No.  1,  requested 
by  the  defendant,  which  special  charge  is  as 
follows : 

"  'In  this  case  you  are  instructed  that  plain- 
tiff has  failed  to  show  that  the  defendant  com- 
pany was  negligent  in  any  particular  which  di- 
rectiy  or  proximately  contributed  to  the  plain- 
tiff's injury;  you  are  instructed  to  return  a 
verdict  for  the  defendant  company.' " 

Under  this  assignment  are  five  proposi- 
tions, viz.: 
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(a)  "Under  the  facts  of  this  case,  the  speed 
of  the  train,  though  in  excess  of  that  permit- 
ted by  an  ordinance  of  the  city  of  Houston, 
was  not  the  proximate  cause  of  the  plaintiffs 
injuries;  therefore  the  peremptory  instruc- 
tion should  have  been  given.*' 

(b)  "The  peremptory  instruction  should  have 
been  given  because,  under  the  facts  proven, 
plaintiff  himself  was  guilty  of  sucfr  negligence 
and  contributory  negligence  as  precluded  a  re- 
covery." 

(c)  **The  peremptory  charge  should  have 
been  given  for  the  further  reason  that  it  was 
established  by  the  oveirwhelming  weight  and 
preponderance  of  the  testimony  to  such  a 
degree  as  to  render  any  other  conclusion  wrong 
that  the  running  of  the  engine  and  train  at  the 
prohibited  speed  was  not  the  proximate  cause 
of  plaintifTs  injuries." 

(d)  "The  peremptory  charge  should  have 
been  given,  for  the  further  reason  that  it  was 
established  by  the  overwhelming  weight  and 
preponderance  of  the  testimony,  to  such  a  de- 
gree as  to  render  any  other  conclusion  wrong, 
that  plaintiff's  injuries  resulted  from  his  own 
negligence  and  contHbutory  negligence." 

(e)  "The  peremptory  charge  should  have 
been  given,  for  the  further  reason  that  it  was 
establisiied  by  the  overwhelming  weight  and 
preponderance  of  the  evidence,  to  such  a  degree 
as  to  render  any  other  conclusion  wrong,  that 
plaintiff's  injury  was  not  due  to  the  negligence 
of  the  defendant  as  a  proximate  cause,  and, 
if  not  caused  by  the  negligence  or  contributory 
negligence  of  the  plaintiff,  then  his  injury  was 
due  to  an  inevitable  accident,  for  which  neither 
party  is  responsible." 

On  the  contrary  it  is  urged: 

(a)  "Not  only  was  there  some  evidence  rais- 
ing the  issue,  and  thus  necessitating  its  sub- 
mission to  the  jury,  but  there  was  abundant 
evidence  warranting  the  jury  in  finding  proxi- 
mate cause,  particularly  as  the  evidence  made 
it  fairly  inferable,  (a)  that  if  the  speed  of  the 
train  had  not  been  over  six  miles  an  hour,  the 
plaintiff  would  probably  have  cleared  the  track 
before  the  train  struck  him,  and  (b)  that  the 
employes  in  charge  of  the  train  would  have 
had  ample  opportunity  to  stop  the  train  before 
striking  the  plaintiff  after  the  cutting  up  of  the 
horse  and  consequent  peril  to  plaintiff  became 
discoverable  to  them;  either  of  such  inferences 
being  sufficient." 

(b)  "The  claim  under  the  second  proposition 
that  the  peremptory  .instruction  should  have 
been  given  because  the  plaintiff  was  guilty  of 
contributory   negligence,   cannot   be   sustained, 

(1)  because  the  question  is  not  raised  by  the 
assignment,  both  it  and  the  refused  peremptory 
instruction  being  based  solely  on  the  ground 
of  absence  of  negligence  on  the  part  of  the  de- 
fendant contributing  to  the  injury,  so  that  the 
proposition  is  not  germane  to  the  assignment, 

(2)  because  the  claim  of  contributory  negli- 
gence was  in  no  manner  made  a  ground  of  the 
motion  for  new  trial,  and  (3)  because,  if  the 
question  were  reviewed,  contributory  negli- 
gence was  at  best  for  the  defendant  under  the 
evidence  an  issue  of  fact  for  the  jury,  which 
they  have  decided  against  it," 

(c)  "The  claim  under  the  third,  fourth,  and 
fifth  propositions,  relating  to  the  weight  of  the 
evidence  cannot  be  wistained,  (1)  because  the 


questions  are  not  within  the  scope'  of,  or  ger< 
mane  to,  the  assignment;  (2)  because  such 
were  not  made  grounds  of  the  motion  for  new 
trial,  and  (3)  because,  if  reviewed,  the  same 
are  obviously  without  merit  on  the  evidence." 

[2]  The  result  of  the  testimony  as  to  the 
rate  of  speed  at  which  the  train  in  question 
was  running  on  this  indisputably  narrow 
and  populous  city  street  Is  thus  stated  In  ap- 
pellant's brief,  as  follows: 

"There  is  a  conflict  in  the  testimony  of  the 
witnesses  as  to  the  rate  of  speed  of  the  train, 
some  placing  it  as  iiigh  as  30  or  35  miles  per 
hour,  and  others  as  low  as  12  or  14  miles  per 
hour.  However  that  may  be,  the  undisputed 
evidence  shows  the  train  was  moving  at  a  rate 
of  speed  in  excess  of  that  permitted  by  an 
ordinance  of  the  city  of  Houston  then  in  force, 
which  limited  the  speed  of  trains  to  six  miles 
iper  hour." 

The  ordinance  of  the  dty  of  Houston  re- 
ferred to  is  as  follows: 

"Art.  1048.  It  shall  be  unlawful  for  any  engi- 
neer or  other  person  in  charge  of  a  locomo- 
tive or  train  to  run  the  same  within  the  corpo- 
rate limits  of  the  dty  at  a  greater  rate  of  speed 
than  six  miles  an  hour,  and  any  person  so  of- 
fending shall,  upon  conviction  before  the  re- 
corder, be  fined  in  any  sum  not  less  than  twen- 
ty-five (25)  nor  more  than  one  hundred  (100) 
dollars." 

Thus  the  jury  was  warranted  in  finding 
that  the  train  at  the  time  was  running  30 
miles  per  hour;  and,  in  that  connection, 
there  was  ample  direct  testimony  that  when 
the  cutting  up  of  the  horse  and  plaintiff's 
position  of  peril,  hemmed  inextricably  in  the 
narrow  space  he  was,  became  apparent  (he 
train  was  about  250  feet  distant,  at  least 
125  feet,  with  the  perilous  situation  of  the 
plaintiff  in  plain  and  unobstructed  view  of 
the  operatives  of  the  engine.  Defendant's 
own  witness,  J.  E.  Walters,  who  was  fireman 
on  the  engine  of  the  train  in  questioii,  and 
who  at  the  trial  was  engineer,  having  been 
promoted,  testified: 

"A  train  of  an  engine  and  four  cars,  like  the 
train  that  we  had,  running  six  miles  an  hoar, 
can  be  stopped  in  about  75  feet  with  safety  to 
the  train  and  its  passengers.  At  that  time  we 
were  running  about  12  or  14  miles  an  hour." 

W.  H.  Hartig,  plaintiff's  witness,  a  loco- 
motive engineer  of  long  experience,  being  the 
only  other  witness  to  the  point,  testified  that 
a  train  such  as  that  in  question,  running 
on  a  track  such  as  that  where  the  accident 
occurred,  at  six  miles  per  hour,  could  be 
stopped  in  a  "distance  of  20  or  25  feet  at 
most." 

From  the  evidence,  it  seems  that  plaintiff 
was  standing  on  Barron  street  near  its  in- 
tersection with  Bayou  street  in  the  city  of 
Houston,  with  his  foot  on  the  hub  of  a  wagon 
wheel  and  his  back  to  the  train's  approach, 
talking  insurance  to  the  driver,  Tobe  White- 
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head ;  the  street  where  he  was  standing  be- 
ing very  narrow,  about  30  feet  from  the  track 
to  the  fence,  and  the  railroad  track  at  that 
point  straight,  with  the  view  unobstructed 
to  a  train  approaching  as  the  one  in  ques- 
tion was  from  the  west;  and,  while  the 
plaintiff  was  thus  conversing,  the  defend- 
ant's passenger  train  was  approaching  from 
the  w^est,  running  39  miles  per  hour,  in  viola- 
tion of  the  city  ordinance  limiting  the  speed 
under  i)enalty  to  six  ]£iles  per  hour;  that 
when  the  train  reached  to  within,  say,  125 
feet  to  250  feet  from  where  plaintiff  was 
standing  the  horse  began  to  wildly  cut  up, 
to  plunge  and  rear,  and  to  twist  and  back 
the  wagon  into  a  sort  of  elbow  shape,  in 
which  the  plaintiff  was  caught,  placing  him 
in  a  position  of  peril,  where  it  was  obvious 
that  he  would  be  crushed  or  trampled  to  in- 
jury or  death  by  the  horse  and  wagon  un- 
less escaping  onto,  or  over,  the  defendant's 
track ;  that  though  his  peril  was  thus  visible 
and  obvious  to  the  operatives  of  the  train 
for  such  distance,  so  that  presumably  opera- 
tives of  the  train  Would  at  that  distance  dis- 
cover his  peril  and  stop  the  train  to  avert  in- 
Jury  If  they  could,  yet  the  train  rushed  for- 
ward, unstopped,  striking  and  injuring  him, 
although  the  undisputed  evidence  is  that, 
If  running  within  the  lawful  rate  of  six  miles 
per  hour,  the  train  could  have  been  safely 
stopped  in  such  distance,  and  besides  that 
plaintiff  would  in  that  event  have  probably 
cleared  the  track  and  avoided  injury,  thus 
manifesting  the  proximate  connection  of  the 
unlawful  speed  with  the  injury  In  both  ways. 
Steve  McCullough,  witness  for  plaintiff, 
testified:  >* 

"When  I  first  saw  the  horse  begin  to  charge 
the  train  was  about  the  next  street  from  Bayou 
street;  the  next  street  (about  250  feet)  from 
that  was  when  the  horse  commenced  charging, 
about  half  of  the  block,  I  reckon,  when  the 
horse  commenced  charging." 

Dan  Gurry,  plaintiff's  witness,  testified: 

**When  the'  horse  first  began  to  cut  up  the 
train  was  about  one  block,  I  guess,  from  the 
store."  (The  store  was  at  the  corner  of  Bayou 
and  Barron,  near  which  plaintiff  was  standing.) 

Stanley  Shaffer,  witness  for  plaintiff,  tes- 
tified: 

"When  I  walked  up  to  the  track  the  train 
was  more  than  a  block  from  Tobe's  horse,  and 
Tobe's  horse  was  charging  when  I  walked  up  to 
the  track;  it  was  cutting  up,  trying  to  run." 

Also  that  the  train  was  distant  when  the 
horse  commenced  plunging,  "not  quite  a  block 
and  a  half,  but  it  was  better  than  a  block." 

CJlarke  Tarborough,  witness  for  plaintiff, 
testified  that  he  was  on  Sydnor  street,  the 
street  west  of  Bayou  street,  as  the  train  ap- 
proached, and  further: 

"When  the  train  got  mighty  near  even  with 
me,  when  I  was  on  Sydnor  Street,  the  horse 
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was  cutting  up;  the  horse  cut  up  until  the  train 
hit  the  gentleman." 

[3]  Our  understanding  is  that  direct  evi- 
dence is  hot  required  by  law,  and  Juries  are 
allowed  to  indulge  all  reasonable  inferences 
from  the  facts  revealed  to  them  by  the  evi- 
idence,  or  which  unbiased  and  rational  minds 
can  properly  deduce  from  the  facts  adduced 
before  them.  Schmick  v.  Noel,  72  Tex.  1,  8 
S.  W.  83;  Stooksbury  v.  Swan,  85  Tex.  563, 
22  S.  W.  963 :  Farley  v.  Railway  Co.,  34  Tex. 
Civ.  App.  81,  77  S.  W.  lOiO;  El  Paso  Found- 
ry Ca  V.  De  Guereque,  46  Tex.  Civ.  App.  86, 
101  S.  W.  814 ;  Cotton  v.  Cooper,  100  S.  W. 
601. 

[4]  It  is  our  Judgment  that  in  order  for 
the  negligent  speed  to  be  a  proximate  cause 
it  was  not  necessary  that  the  operatives  of 
the  train  might  have  anticipated  injury  as 
occurring  in  the  particular  manner  that  plain- 
tiff was  injured,  but  at  most  only  some  in- 
Jury  in  some  manner  to  the  public  from  such 
violation  of  the  law.  See  Railway  Co.  v. 
Behne,  198  S.  W.  680;  City  of  Ft.  Worth  v. 
Patterson,  196  S.  W.  251 ;  S.  W.  Tel.  &  Tel. 
Co.  V.  Long,  183  S.  W.  421,  427-428;  Rail- 
way Co.  V.  McComas,  36  Tex.  Civ.  App.  170, 
81  S.  W.  760;  Railway  Co.  v.  Paschall,  41 
Tex.  Civ.  App.  357,  92  S.  W.  446;  Railway 
Co.  V.  Southwick,  30  S.  W.  596;  Shearman 
and  Redfield's  Negligence  (6th  Ed.)  vol.  1,  S 
21a;  Wharton's  Negligence,  §§  77,  78,  pp. 
65,  66 ;  21  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
p.  488. 

[5]  That  the  violation  of  the  city  ordinance 
limiting  the  speed  to  six  miles  an  hour,  at- 
tended with  injury  to  one  of  the  public  as  a 
consequence,  was  negligence  per  se,  see  Rail- 
way Co.  V.  Brown,  11  Tex.  Civ.  App.  503,  33 
S.  W.  146. 

[8]  That  it  being  the  duty  of  the  opera- 
tives of  the  train  to  keep  a  reasonable  look- 
out, it  was  l^iferable  for  the  Jury  that  the 
operatives  of  the  train  would  have  taken  no- 
tice of  plaintilfs  danger  and  stopped  the 
train  if  going  at  lawful  speed,  or,  indeed, 
under  the  circumstances  of  this  case,  that 
they  actually  made  the  discovery  in  time  to 
have  done  so,  although  the  fireman  swore  to 
the  contrary,  the  engineer  not  being  called, 
see  Brown  v.  Griflin,  71  Tex.  659,  9  S.  W. 
546,  and  Railroad  Co.  ▼.  House,  208  S.  W. 
359. 

That  the  case  is  clearly  one  for  liability  up- 
on the  facts,  see  Railway  Co.  v.  Penny,  39 
Tex.  Civ.  App.  358,  87  S.  W.  718. 

In  our  Judgment,  with  the  operatives  of  tlie 
train  properly  maintaining  a  reasonable  look- 
out they  would  have  discovered  the  c"^^)^^^ 
up  of  the  horse  and  danger  to  plaintiff  2oU 
feet,  at  the  least  125  feet,   distant,  as   tne 
Jury  was  warranted  to  view   tlie  evidence; 
and  considering  that  the  train.  If  running  at 
six  miles  an  hour,  could   easily   have   been 
stopped  within  such  distance  before  striking 
plaintiff,   it  follows,   with    unerring   demon- 
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stratlon,  that  but  for  the  unlawful  act  in 
running  the  train  at  a  rate  of  speed  exceed- 
ing six  miles  an  hour,  it  was  open  to  the 
jury  to  find  that  the  injury  to  plaintiff  could 
and  would  have  been  avoided,  even  irrespec- 
tive of  the  further  circumstance  that  plain- 
tiff would  probably,  with  the  additional  time 
lawful  speed  would  have  given  him,  have 
cleared  the  track  before  being  struck.  If 
the  unlawful  excess  speed,  admittedly  negli- 
gence, was  cause  at  all  of  the  injury  it  was 
plainly  a  direct  and  immediate  cause,  with- 
out which  the  injury  would  not  have  happen- 
ed, and  which  should  have  been  anticipated. 
Railway  CJo.  v.  Paschall,  41  Tex.  Civ.  App. 
357,  92  S.  W.  446 ;  Railway  Co,  v.  McComas, 
36  Tex.  Civ.  App.  170,  81  S.  W.  760 ;  Railway 
Co.  V.  Carlin,  111  Fed.  777,  49  C.  C.  A.  605, 
60  L.  R.  A.  462 ;  Smith  v.  London,  etc.,  R.  R. 
Co.,  6  C.  P.  14. 

It  seems  to  be  laid  down  as  a  principle 
that  when  it  has  once  been  determined  that 
there  is  evidence  of  negligence  the  person 
guilty  of  it  is  equally  liable  for  its  conse- 
quences, whether  he  could  have  foreseen  it 
or  not. 

If  the  train  had  then  been  running  at  six 
miles  an  hour  the  injury  would  have  been 
avoided.  The  undisputed  evidence  shows 
that  the  threatened  danger  to  plaintiff  was 
open  and  visible  to  the  employ^  in  charge 
of  the  train  for  sufficient  distance,  if  run- 
ning at  six  miles  an  hour,  for  the  train  to 
have  been  stopped  before  striking  the  plain- 
tiff, and  for  him  to  have  probably  cleared  the 
track.  It  may  be  observed  that  the  plain- 
tiff, in  this  case,  was  impulsively  acting  for 
self-protection  in  retreating  when  the  train 
struck  him,  to  avoid  the  sudden  peril  of  being 
trampled  or  crushed  to  death  by  the  unruly 
horse.  Just  as  one  in  his  environment  might 
reasonably  be  expected  ta  do,  and  as  the 
operatives  of  the  train  under  the  circum- 
stances might  be  held  to  have  reasonably  an- 
ticipated he  would  do  from  the  time  his  dan- 
gerous situation  was  discovered  to  tliem. 

[7]  The  testimony  reflects  that  the  jury 
were  warranted  in  concluding  that,  begin- 
ning at  the  time  he  first. had  reason  to  ap- 
prehend danger,  that  is,  when  the  horse  be- 
gan to  cut  up  and  rear  and  plunge,  the  ap- 
pellee was  immediately  hemmed  in  so  that 
his  only  avenue  of  escape  was  retreat  back- 
wards onto  the  railroad  track,  and  this  con- 
clusion, so  far  from  convicting  the  plaintiff 
of  negligence,  tended  most  strongly  to  exon- 
erate him  from  same. 

Steve  McCullough,  witness  for  plaintiff, 
testified: 

"Mr.  Cook  was  facing  back  to  the  railroad, 
talking  to  Toby  Whitehead,  and  Toby  was  in 
the  wagon  talking  to  him.  •  ♦  •  While  Mr. 
Cook  was  getting  back  the  horse  was  charging 
towards  him;  he  was  standing  right  in  the 
bend,  you  know,  and  he  was  jumping  back  from 
the  horse,  and  he  jumped  back  too  far,  and  the 
cylinder  picked  him  up.    At  the  time  he  was  go- 


ing back,  the  horse  was  charging  him.  At  the 
time  the  train  was  coming  the  wagon  was  just 
about  between  the  fence  and  the  railroad  track. 
The  hofse  was  charging,  scared  of  the  train; 
he  was  jumping  backwards  and  forwards,  and 
running  and  jumping  backwards  and  forwards 
right  up  and  down  the  street,  and  Mr.  Cook  waa 
between  the  horse  and  the  railroad." 

Another  witness,  Stanley  Shaffer,  testi- 
fied; 

• 

"When  the  horse  was  cutting  up  Mr.  Cook 
was  kind  of  in  the  elbow  of  the  wagon,  trying 
to  get  around  him.  The  hind  end  of  the  wagon 
was  about  two  feet  from  the  track." 

Clarke  Yarborough  testified: 

"When  I  first  observed  the  horse  cutting  up 
he  was  backing,  the  rear  end  of  the  wagon  was 
going  towards  the  track." 

The  testimony  seems  to  be  that  Cook  had 
no  intimation  that  the  horse  would  frighten 
at  an  approaching  train  untQ  he  began  to 
cut  up,  which  instantly  put  him  in  the  posi- 
tion of  peril  he  occupied. »  Tobe  Whitehead 
testified: 

"This  horse  I  was  driving  had  never  gotten 
scared  of  a  train  before." 

He  also  testified: 

"I  spoke  to  Mr. '  Cook  that  the  train  was 
coming;  I  told  him,  'Here  comes  the  train.* 
He  had  his  foot  up  on  the  wagon,  and  I  drove 
up  and  be  went  on  around  the  wagon." 

It  seems  that  the  plaintiff  was  entitled  to 
rely  upon  the  performance  by  defendant  of 
blowing  the  whistle  and  ringing  the  locomo- 
tive bell,  as  required  by  the  statute  and  ordi- 
nance. The  question  of  contributory  negli- 
gence was,  under  the  evidence,  an  issue  of 
fact  for  the  jury,  which  they  have  decided 
against  the  appellant. 

[8]  This  court  could  not,  in  the  absence  of 
an  assignment  of  error  raising  the  question, 
review  the  finding  by  the  jury  on  contribu- 
tory negligence  as  unsupported  by  the  evi- 
dence, it  not  being  fundamental  error.  Sear- 
cy V.  Grant,  90  Tex.  97,  37  S.  W.  320;  Hous- 
ton Oil  Co.  T.  Kimball,  103  Tex.  94,  103,  104, 
122  S.  W.  533.  124  S.  W.  85. 

That  the  finding  by  the  jury  of  the  absence 
of  contributory  negligence  cannot  be  review- 
ed as  unsupported  by  the  evidence  where,  as 
here,  submission  of  such  Issue  as  one  of  fact 
was  not  objected  to,  nor  made  a  ground  of 
the  motion  for  new  trial,  see  Gillespie  v. 
Williams,  20T  S.  W.  975;  Ellis  v.  Brooks, 
101  Tex.  597,  102  S.  W.  94,  103  S.  W.  1196; 
Western  Union  Tel.  Co.  t.  Hartfield,  138  S. 
W.  418 ;  Hallway  Co.  v.  Owens,  58  Tex.  Civ. 
App.  177,  124  S.  W.  210. 

[9]  It  seems  to  this  court  that  the  only 
question  for  review  under  refusal  of  a  per- 
emptory instruction  is  whether  there  was 
no  evidence  as  a  matter  of  law  to  go  to  the 
Jury  on  the  challenged  issue,  and  not  as  to 
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its  weight  or  sufficiency  as  matter  of  fact  to 
support  the  finding.    See  Choate  v.  Railway, 

90  Tex.  88,  86  S,  W.  247,  37  S.  W.  319;   Id., 

91  Tex.  4ie,  44   S.   W.  69;    Daugherty  v. 
Wiles,  207  S.  W.  900. 

Therefore  the  question  of  contributory  neg- 
ligence is  not  open  for  review,  and,  in  test- 
ing the  actionable  negligence  of  the  defend- 
ant, the  instant  of  time  when  the  horse  be- 
gan to  cut  up,  when  the  danger  to  plaintiff 
became  apparent,  or  should  have  been  taken 
notice  of  by  the  train  operatives*  is  the  point 
requiring  active  diligence  on  the  part  of  such 
operatives  to  avoid  injury. 

If  these  operatives  could  assume  that  the 
horse  would  not  frighten,  and  if  no  danger 
of  injury  could  have  been  anticipated  from 
the  excess  speed  until  the  horse  did  begin  to 
cut  up  and  crdate  peril  for  plaintiff,  so  in 
like  manner  might  the  plaintiff  assume  that 
the  horse  would  not  frighten,  and  that  he 
was  hence  free  of  danger  until  the  horse  did 
begin  to  cut  up,  when,  as  we  have  seen,  it 
was  too  late  for  him  to  extricate  himself 
from  the  position  of  peril  in  which  he  was 
thus  placed,  and  which  he  would  not  previ- 
ously have  reasonably  anticipated.  It  was 
certainly  competent,  in  this  state  of  facts,  for 
the  jury  to  acquit  him  of  contributory  negli- 
gence, as  it  did  by  a  specific  finding  to  that 
effect. 

[1 0]  Even  if  it  could  be  said,  which  it  can- 
not be,  that  plaintiff  under  the  impulse  of 
fright,  in  the  sudden  situation  of  danger  in 
which  he  found  himself  placed,  chose  the 
unwise  alternative,  it  would  be  impossible, 
as  matter  of  law  to  predicate  negligence  on 
that  consideration,  for,  as  said  by  Mr.  Jus- 
tice Brown,  in  I.  &  G.  N.  Ry.  Co.  v.  Neff,  87 
Tex.  309,  28  S.  W.  286: 

**When  prudence  itself  is  destroyed  and 
judgment  yields  to  sudden  impulse,  when  there 
is  neither  time  Dor  capacity  to  reflect,  how  can 
one  man  say  what  a  man,  prudent  tinder  ordi- 
nary circumstances,  would  do  if  he  should  be  so 
sitwated?" 


The  assignment  is  overruled. 

[tt]  Objection  is  made  to  a  consideration 
of  the  second,  sixth,  seventh,  eightl^  and 
ninth  assignments,  because  the  purported  ob- 
jections to  the  charge  upon  which  the  assign- 
ments are  predicated  are  in  no  manner  au- 
thenticated, so  as  to  show  that  such  objec- 
tions were  presented  to  the  court  as  required 
by  the  statute  in  such^  case.  The  record  con- 
tains purported  objectfons  to  the  court's^ 
charge,  including  those  upon  which  the  as- 
signments are  based,  but  such  are  not  signed 
by  the  judge,  or  in  any  manner  authenticat- 
ed, being  merely  filed  by  the  clerk. 

The  record  contains  a  purported  bill  of  ex- 
ceptions No.  1,  undertaking  to  show  that  the 
objections  were  presented  to  the  court  before 
the  charge  was  read  to  the  jury,  but  such 
purported  bill  was  not  approved  or  signed  by 
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the  judges  and  was  in  no  mannet  authentica^ 
ed,  being  merely  filed  by  the  clerk. 

The  challenged  assignments  of  error  can- 
not be  considered  under  article  1971,  Ver- 
non's Sayles'  Texas  Civil  Statutes  1914,  pro- 
viding diat  the  objections  to  the  charge  shall 
in  every  instance  be  presented  to  the  court 
before  the  charge  is  read  to  the  jury,  and  all 
objections  not  so  made  and  presented  shall 
be  considered  as  waived.  See  Railway  Co.  v. 
Dickey,  108  Tex.  126,  187  S.  W.  18i,  hold- 
ing: 

"The  aroendiitory  act  is  silent  with  respect 
to  the  manner  in  which  it  is  to  be  evidenced 
of  record  what  objections  were  made  to  the 
general  charge  of  the  court,  and  that  those 
made  were  presented  to  the  court  before  the 
reading  of  the  charge  to  the  jury,  as  is  plainly 
required  by  amended  article  1971.  To  accom- 
plish the  purpose  of  the  amendatory  act  in  its 
relation  to  the  general  charge  there  should,  of 
course,  be  made  authentic  record  that  the  ob- 
jections to  the  general  charge  urged  on  the  ap- 
peal were  in  fact  presented  to  the  trial  court, 
and  presented  before  the  charge  was  read  to 
the  jur^." 

That  the  file  mark  indicates  nothing  as  to 
what  was  done  concerning  the  purported  ob- 
jections or  purported  bill  of  exceptions,  nor 
do  the  statements  of  counsel  in  the  record, 
in  the  absence  of  judicial  authentication,  see 
Railway  Co.  v.  Worcester,  45  Tex.  Civ.  App. 
501.  100  S.  W.  992;  Michael  v.  Yoakum.  30 
S.  W.  1076.  In  the  latter  case,  the  follow- 
ing language  is  found: 

"It  is  the  action  of  the  judffe,  in  connection 
with  the  charges,  that  is  complained  of  as  er- 
ror, and  there  must  be  something  in  the  record 
to  show  that  the  charges  have  been  called 
to  the  attention  of  the  judge,  and  that  action 
has  been  taken  by  him  in  regard  to  them,  be- 
fore errors  assigned  in  connection  with  them 
will  be  entertained  by  an  appellate  court.  The 
file  mark  indicates  nothing  but  a  ministerial 
act  on  the  part  of  the  clerk." 

In  Hodde  v.  Susan,  63  Tex.  308,  the  court 
says: 

"The  statement  of  counsel,  in  a  motion  for 
new  trial,  to  the  effect  that  the  charge  was 
asked  and  refused,  cannot  be  accepted  as  evi- 
dence of  the  fact.  The  court  may  have  over- 
ruled that  ground  for  a  new  trial  for  the  reason 
that  it  disagreed  with  counsel  as  to  the  alleged 
fact  of  refusal." 

The  second  assignment  of  error  raises  the 
same  question  as  the  first  assignment,  claim- 
ing that  the  undisputed  evidence  showed  that 
the  excess  of  speed  was  not  a  proximate 
cause,  but  the  only  proposition  thereunder  as- 
serts simply  that  the  overwhelming  weight 
and  preponderance  of  the  evidence  showed 
the  absence  of  such  proximate  cause  to  an 
extent  to  render  any  other  conclusion  wrong. 

In  answer  to  the  second  assignment  and 
proposition,  is  submitted  the  first  and  third 
counter  propositions  to  the  first  assignment 
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of  error,  with  the  statements,  authorities, 
and  argument  in  support  thereof. 

The  third,  fourth,  and  fifth  assignments  of 
error  are  predicated  upon  the  alleged  refusal 
of  special  issues  claimed  to  have  been  asked 
by  the  defendant  Objection  is  made  to  a 
consideration  of  these  assignments,  because 
special  issues,  not  being  within  the  recent 
practice  acts  relating  to  special  Instructions 
or  charges,  are  governed  by  the  general  stat- 
ute with  respect  to  bills  of  exception ;  hence, 
there  being  no  bill  of  exceptions  or  its  equiv- 
alent in  the  record  showing  that  these  issues 
were  seasonably  presented  and  asked  before 
the  court's  charge  was  read  or  given  to  the 
jury,  they  cannot  be  considered. 

The  record  as  to  the  three  special  issues 
made  the  subjects  of  the  assignments  in 
question,  in  addition  to  the  filing  by  the 
clerk,  merely  shows  "Refused  and  excepted 
to.  A.  R.  Hamblen,  Judge."  The  record  does 
not  show  when  the  requests  were  made, 
whether  before  or  after  the  court's  charge 
was  given  to  the  jury,  but  if  the  proceed- 
ings are  Inserted  in  the  transcript  in  the  or- 
der of  time,  then  such  requests  were  made 
after  the  charge  was  given  to  the  jury. 

[12]  The  third  assigmnent  of  error  com- 
plains of  the  refusal  to  submit  the  follow- 
ing special  issue  requested  by  defendant: 

"Was  the  injury  sustained  by  the  plaintiff,  E. 
A.  Cook,  the  result  of  an  unavoidable  acci- 
dent?" 

"By  the  term  'unavoidable  accident'  is  meant 
an  accident  that  could  not  reasonably  have  been 
foreseen  or  anticipated  as  likely  to  occur." 

The  counter  proposition  to  this  assignment 
of  error  is  as  follows: 

"The  refusal  of  the  issue  as  defined  imports 
no  error  open  to  complaint,  (1)  because  the  re- 
quest as  made  was  incorrect  and  inapplicable 
to  the  case;  (2)  because  the  same  was  sub- 
stantially covered,  only  in  different  terminology, 
by  the  issue  of  proximate  cause  as  defined  and 
submitted,  and  (3)  because,  in  view  of  the 
jury's  finding,  the  refusal  of  the  issue  was  not 
calculated  to  prejudice  the  defendant  or  to 
probably  produce  an  improper  judgment." 

The  jury  found  that  the  "excess  of  speed 
beyond  six  miles  an  hour  was  a  proximate 
cause  as  before  defined  of  alleged  injury  to 
the  plaintiff,  E.  A.  Cook."  Appellant  con- 
cedes in  its  brief: 

'There  is  a  conflict  in  the  testimony  of  the 
witnesses  as  to  the  rate  of  speed  of  the  train, 
some  placing  it  as  high  as  80  or  35  miles  per 
hour,  and  others  as  low  as  12  or  14  miles  per 
hour.  We  frankly  admit  that  the  engine  which 
struck  and  injured  the  plaintiff  was  being  run 
at  a  rate  of  speed  in  excess  of  that  permitted 
by  an  ordinance  of  the  city  of  Houston,  and 
that  this  was  negligence  as  a  matter  of  law." 

[1 3]  The  issue  asked  was  incorrect  and  mis- 
leading in  not  negativing  negligence,  and  was 
inapplicable  to  the  case  because  negligence 


in  running  at  the  excess  speed  is  conceded. 
Vesper  v.  Lavendar,  149  S.  W.  377.  That 
the  issue  of  "unavoidable  accident,"  as  de- 
fined, being  comprehended  by  the  issues  sub- 
mitted, was  properly  refused,  see  !By.  CJo.  v. 
Hutchens,  35  Tex.  Civ.  App.  343,  80  S.  W. 
415;  McConkey  v.  McConkey,  187  S.  W.  1101. 
That  the  defendant  was  not  entitled  to  have 
the  issue  submitted  'as  an  affirmative  pres- 
entation of  the  negative  side  of  plaintiff's 
case,  see  Boswell  v.  Pannell,  107  Tex.  433. 
180  S.  W.  593;  Railway  Co.  v.  De  Bord,  146 
S.  W.  668;  Railway  Co.  v.  Dodgin,  60  Tex. 
Civ.  App.  283,  127  S.  W.  847. 

That,  since  the  jury  in  passing  on  the  issue 
of  "proximate  cause"  as  submitted,  necessa- 
rily and  aflarmatively,  too,  specifically  found 
in  substance  that  the  injury  "could  reason- 
ably have  been  foreseen  or'  anticipated  as 
likely  to  occur,"  it  would  be  impossible  to 
hold  that  the  refusal  of  the  issue  probably 
produced  an  improper  judgment,  as  an  af- 
firmative finding  of  such  refused  issue  would 
have  been  plainly  inconsistent  with  the  find- 
ing of  the  jury  as  made,  see  SherriU  v.  Union 
Lhr.  Co.,  207  S.  W.  152. 

f14]  The  fourth  assignment  of  error  com- 
plains of  the  refusal  of  the  following  spe- 
cial issue  at  defendant's  request: 

"Was  the  plaintiff,  E.  A.  Cook,  warned  of  the 
approach  of  the  train  before  the  accident?  An- 
swer Tes'  or  *No.' " 

The  only  proposition  thereunder  simply 
claims  that  whether  "plaintiff  w^as  warned 
or  knew  of  the  approach  of  the  train  before 
the  accident  was  a  material  inquiry,  as  bear- 
ing upon  the  issue  of  contributor^  negli- 
gence pleaded  by  the  defendant" 

The  counter  proposition  to  the  fourth  as- 
signment is: 

''The  defendant  having  specifically  pleaded 
the  grounds  of  contributory  negligence  upon 
which  it  relied,  and  not  having  pleaded  disre- 
gard of  warning  as  an  act  or  ground  of  con- 
tributory negligence,  it  follows,  as  conceded  by 
appellant  in  its  proposition,  that  warning  vel 
non  could  only  have  been  evidential  on  the  is- 
sue of  contributory  negligence  as  pleaded,  and 
not  of  any  controlling  ultimate  fact,  and  hence 
properly  refused;  and,  besides,  such  refusal 
was  harmless  as  to  the  result,  because,  which- 
ever way  answered,  the  pleaded  issue  of  con- 
tributory negligence  as  found  in  plaintiff's  fa- 
vor would  remain  undisturbed." 

Since  the  finding  of  the  jury  on  contrib- 
utory negligence  as  pleaded  has  become  con- 
clusive, for  want  of  attack  opening  same  to 
review,  and  since  the  finding  on  warning 
could  only  have  been  material  as  evidential 
on  such  foreclosed  question,  and  since  the 
finding  of  the  absence  of  contributory  negli- 
gence would  not  be  affected  by,  but  consistent 
with,  a  finding  that  warning  was  given  as 
asked,  it  follows  that  the  ruling  on  the  issue 
must  here  be  regarded  as  harmless  in  any 
event 
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[16]  The  fifth  aBslgnment  of  error  com- 
plains of  the  refusal  of  a  special  issue  at  de- 
fendant's request  as  follows: 

"Were  there  any  other  cause  or  causes,  oth- 
er than  the  speed  of  the  train,  that  contribut- 
ed to  the  plaintiff's  injuries?  Answer,  Tes'  or 
'No,'  according  as  you  find  the  fact  to  be/' 

The  only  proposition  is  that  the  question 
was  raised  by  the  evidence,  and  the  jury 
shoQld  have  been  permitted  to  answer  it. 

The  counter  proposition  to  this  assign- 
ment is: 

*'No  error  open  to  complaint  appears,  be- 
cause, whichever  way  the  question  might  have 
been  answered,  the  result  would  not  be  affected, 
it  being  the  law  that  liability  arising  from  a 
ground  of  negligence  proximately  causing  an  in- 
jury is  not  defeated  by  concurring  causes,  cul- 
pable or  nonculpable,  other  than  contributory 
negligence,  and  as  to  that  a  specific  issue  was 
submitted  in  terms  satisfactory  to  the  defend- 
ant and  found  against  it." 

The  burden  is  upon  the  appellant  to  show 
injury  as  well  as  error,  otherwise  error,  if 
shown,  would  be  deemed  harmless.  Railway 
Co.  V.  MUler  &  White,  190  S.  W.  819;  Surety 
Co.  V.  Hardwick,  186  S.  W.  804. 

The  court  below  was  of  opinion  that  the 
real  proximate  cause  of  injury  was  the  un- 
lawful speed  of  the  train,  without  which  the 
injury  could  plainly  have  been  avoided*  hence 
that  court  chose  to  submit  the  case  for  lia- 
bility solely  upon  that  issue,  coupled  with 
the  defensive  issue  of  contributory  negli- 
gence. On  the  issue  of  unlawful  speed  the 
duty  of  maintaining  a  reasonable  lookout 
was  a  circumstance  material  for  considera- 
tion, because,  if  the  jury,  though  the  fireman 
swore  to  the  contrary,  inferred  under  the  cir- 
cumstances, coupled  with  the  absence  of  the 
engineer,  that  the  operatives  of  the  train,  be- 
ing under  duty  to  maintain  a  reasonable 
lookout,  performed  that  duty  and  did  so.  It 
went  to  show,  in  connection  with  the  other 
facts  developed,  that  the  unlawful  excess 
speed  was  a  direct  cause  of  the  injury,  with- 
out which  it  would  not  have  happened. 

[16]  The  ninth  assignment  of  error  claims 
error  in  the  submission  of  the  first  special 
issue  inquiring  whether  the  plaintiff  was  in- 
jured on  the  occasion  in  question  substan- 
tially in  the  manner  alleged,  because  it  Is 
claimed  that  the  evidence  is  undisputed  that 
he  was  so  injured. 

The  counter  proposition  under  this  assign- 
ment is  as  follows: 

"There  is  no  merit  in  the  assignment,  (1)  be- 
cause it  is  not  entitled  to  be  considered  as  not 
briefed  under  the  rules;  and  (2)  because  it  will 
be  impossible  to  predicate  harmful  error  upon 
the  submission  of  the  question  as  done." 

That  the  submission  of  the  question  was  in 
no  event  attended  with  that  probable  injury 
necessary  for  reversal,  see  Railway  Co.  v. 
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[1 7]  The  tenth  and  eleventh  assignments  of 
error  complain  that  the  court  below  erred  in 
allowing  plaintiff,  after  the  charge  had  been 
read  to  the  jury  and  witnesses  had  been  dis- 
charged, to  withdraw  his  announcement  and 
reopen  the  case  so  as  to  introduce  evidence 
that  the  alleged  injury  occurred  within  the 
corporation  limits  of  the  city  of  Houston. 

The  counter  proposition  to  these  assign- 
ments is: 

''The  assignments  are  without  merit,  (1)  be- 
cause, as  it  developed,  the  fact  that  the  injury 
did  occur  within  the  corporate  limits  of  the  city 
of  Houston  had  already  been  proved,  and  (2) 
because  the  matter  was  within  the  court's  dis- 
cretion, which  was  plainly  not  abused,  consider- 
ing thai  the  court  offered  to  defendant  suffi- 
cient time  to  disprove  the  fact,  if  it  could,  of 
which  it  refused  to  avail  itself,  preferring  its 
exception." 

It  appears  that  the  witnesses  uniformly 
testified  about  the  blocks  and  streets,  one 
referring  to  the  various  streets  mentioned  as 
public  streets,  and  others  stating  that  they 
lived  within  a  few  blocks  of  the  accident.  In 
the  city  of  Houston.  The  witness  W.  H. 
Hartig,  who  had  long  been  an  engineer  for 
the  appellant  and  the  Texas  &  New  Orleans 
Railroad  Company,  necessarily  running  over 
this  very  crossing  where  the  accident  hap- 
pened,  testified  as  to  the  space  in  which,  at 
a  given  speed,  an  engine  could  be  stopped 
with  the  grade  and  conditions  at  this  par- 
ticular crossing,  referred  to  as  "on  Bayou 
and  Barron  streets,  here  in  the  city  of  Hous- 
ton." Dr.  F.  L.  Barnes,  in  his  testimony,  re- 
ferred to  the  suit  for  injuries  to  plaintiff 
"pretty  near  the  junction  of  Barron  and  Bay- 
ou streets,  In  the  city  of  Houston." 

In  addition  to  these  convincing  circum- 
stances, there  was  the  direct  testimony  of 
the  witness  Clarke  Yarborough,  who  testi- 
fied: 

"I  witnessed  an  accident  on  or  about  Novem- 
ber 29,  1915,  or  whatever  the  day  it  is,  at  the 
comer  of  Bayou  and  Barron  streets  in  the  city 
of  Houston.  ♦  •  ♦  I  was  just  a  block  away 
when  I  first  saw  the  horse  cutting  up,  towards 
town,  this  way.  ♦  ♦  ♦  The  horse  cut  up  un- 
til Uie  train  hit  the  gentleman.  I  went  up  there 
where  Mr.  Cook  was." 

So  that  the  testimony  of  Cronan,  that  the 
injury  occurred  within  the  dty  limits,  was 
merely  cumulative  of  a  fact  already  estab- 
lished without  dispute. 

[18]  The  twelfth  assignment  complains  of 
error  of  the  trial  court  in  not  granting  the 
defendant  a  new  trial  under  its  contention 
that  the  jury's  verdict  was  increased  by  con- 
sidering in  their  deliberations  that  the  plain- 
tiff's attorneys  would  receive  one-half  of  the 
amount  awarded. 

The  counter  proposition  to  this  assign- 
ment is: 
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"We  maintain  that  the  assignment  must  be 
overruled,  (1)  because  the  ^purported  testi- 
mony of  the  jurors  concerning  their  miscon- 
duct, as  talcen  on  the  hearing  of  the  motion  for 
new  trial,  has  not  been  preserved  in  the  rec- 
ord in  any  manner  entitling  it  to  consideration 
by  this  court;  (2)  because  this  ground  of  the 
motion  was  not  seasonably  presented,  to  enti- 
tle it  to  be  considered,  it  being  presented  on 
the  eve  of  the  court's  adjournment,  which  pre- 
'vented  the  obtaining  of  the  testimony  of  two 
of  the  jurors,  which  might,  in  any  view,  have 
been  conclusive  against  the  ground  for  new 
trial;  and  (3)  because',  sufficient  of  itself,  the 
court  below,  under  a  conflict  of  evidence  well 
warranting  its  conclusion,  found  that  in  point 
of  fact  no  juror  was  influenced  in  any  manner 
in  the  amount  of  the  verdict  by  any  talk  in  the 
deliberations  as  to  attorney's  fees." 

Independent  of  the  statement  of  facts,  in- 
to which  Is  carried  the  evidence  adduced  at 
the  trial,  is  a  purported  separate  statement 
of  facts  into  which  is  apparently  carried  the 
testimony  of  the  jurors  as  talsen  on  the  hear- 
ing of  the  motion  for  new  trial;  and  this 
statement  is  agreed  to  by  the  attorneys  as 
a  full,  true,  and  complete  statement  of  facts 
adduced  in  evidence  at  that  hearing,  and  it  is 
approved  by  the  presiding  judge,  and  in  his 
notation  of  approval  ordered  filed  as  a  part 
of  the  record.  The  term  of  the  court  at 
which  the  trial  was  had  ended  February  16, 
1918,  and  the  c^urt  on  that  day  allowed  90 
days  after  adjournment  ''within  which  to 
prepare  and  have  approved  a  statement  of 
facts  and  bills  of  exception  herein."  The 
purported  statement  of  facts  as  to  testimony 
of  jurors  was  not  filed,  agreed  to,  or  approv- 
ed until  long  after  the  adjournment  of  the 
term,  not  until  May  27,  1918,  as  shown  by 
the  file  mark  on  such  purported  statement  of 
facts. 

The  trial  was  concluded  and  the  verdict 
and  judgment  given  on  January  26,  1918. 
The  amended  motion  for  new  trial,  first  set- 
ting up  misconduct  of  the  jurors  as  a  ground, 
was  not  filed  until  February  15,  1918,  the 
day  before  the  court's  enforced  adjournment, 
which  was  on  February  16,  1918. 

Ed  Stoermer,  deputy  sheriif,  testified  to  re- 
ceipt of  process  for  the  jurors  the  day  the 
amended  motion  was  filed,  and  to  a  use  of 
all  the  diligence  possible,  but  to  his  failure 
to  get  two  of  the  jurors,  Schoenfield  and  Nich- 
ols, whose  testimony  was  not  obtained  be- 
cause of  lack  of  time;  and  that  with  more 
time,  two  days,  a  -week  anyway,  he  would 
probably  have  had  them  both  present.  It 
appeared  from  the  testimony  of  Tait,  the  one 
juror  \%i)om  the  defendant  claims  in  his  brief 
was  influenced  by  the  talk  about  attorney's 
fees  to  increase  the  verdict,  that  the  defend- 
ant knew  from  this  juror,  through  its  claim 
or  detective  agent  In  that  behalf,  one  Swift, 
two  or  three  days  after  the  trial  of  the 
ground  relied  on  in  the  motion  as  to  mis- 
conduct of  the  Jury. 

The  statement  that  the  ten  jurors  who  tes- 


tified admitted  discussion  of  attorney's  fees 
is  not  correct;  quite  an  array  of  tlie  jurors 
swore  there  was  no  discussion,  only  a  remark 
as  to  attorney's  fees  which  was  promptly  re- 
bujced  and  suppressed  by  the  foreman  and 
not  again  mentioned. 

The  testimony  quoted  in  appellant's  brief 
from  Gus  Hilt  of  a  figuring  of  attorney's 
fees  stood  Isolated  and  alone,  waa  inconsist- 
ent and  conflicting  with  the  testimony  of  «eT- 
eral  of  the  other  jurors,  and  was  directly 
contradicted  by  Juror  Oulmer.  The  testimo- 
ny of  the  jurors  was  in  direct  conflict  as  to 
whether  the  talk  of  attorney's  fees  occurred 
after  the  jurors  were  all  aligned,  some  for 
$20,000  and  the  rest  for  $15,000,  or  whether 
it  occurred  when  the  lowest  juror,  Tait,  was 
for  $10,000. 

The  appellant's  sole  contention  seems  to  be 
that  it  must  be  concluded  from  the  testimony 
of  the  juryman  Tait  that  he  was  influenced 
to  appellant's  prejudice  by  the  talk  as  to  at- 
torney's fees.  It  was  established  by  the  di- 
rect testimony  of  four  jurors  that  he  was  in 
fact  not  influenced  one  whit,  and  that  his  at- 
tempt to  make  the  contrary  appear  was  but 
an  afterthought 

O'Dell,  one  of  the  Jurors,  testifled  that  the 
remark  about  attorney's  fees  did  not  say 
what  amount  the  fee  would  be ;  that  "it  was 
not  discussed  pro  and  con" ;  that  "we  didn't 
any  of  us  know  what  the  attorney's  fee  would 
be" ;  that  "we  didn't  consider  the  attorney's 
fee  at  all ;  we  said  we  didn't  know  anything 
about  what  the  attorney's  fee  would  be; 
that  wasn*t  none  of  our  business  what  the  at- 
torney's fee  was.  *  *  *  We  settled  that 
case  without  taking  attorney's  fees  into  con- 
sideration at  all,  as  to  what  they  would  or 
would  not  be." 

Geaccone,  another  juror,  testifled  that  some 
one  said  that  the  plaintiff  would  have  to 
give  so  much  to  his  lawyers  if  he  got  a  judg- 
ment, but  that  he  did  not  consider  that  at 
all,  and  asked  if  any  of  the  jurors  gave  any 
more  on  that  account,  he  answered,  "Not  a 
bit,"  and  asked  if  it  had  any  influence  on 
him,  he  answered,  "Not  a  bit" 

Easley,  another  juror,  asked  if  there  was 
a  discussion  among  them  or  mention  by  any 
of  the  jurors  that  part  of  plaintiff's  recovery 
would  go  to  the  attorneys,  answered  that 
at  one  time  there  was,  but  he  did  not  know 
"whether  it  was  before  the  verdict  was  ren- 
dered or  afterwards." 

M.  Epstein,  juror,  did  not  recollect  hearing 
any  remark  made  about  attorney's  fees,  but 
did  hear  Juror  Tait  say,  "If  you  are  going  to 
allow  anything  for  attorney's  fees,  I  won't 
give  him  anything." 

Northrup,  foren\an  of  the  jury,  asked  about 
talk  as  to  the  plaintiff  having  to  pay  the  at- 
torneys part  of  the  amount  given,  testifled 
that  there  was  "some  remark  made  in  there 
about  that;  I  was  chosen  foreman' of  the  ja* 
ry,  and  I  told  them  not  to  consida:  that,  that 
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they  didn't  liaTe  any  business  to  consider 
it."  That  the  remark  was  simply  that  plain- 
tiff "would  have  to  give  up  some  attorney's 
fees,  he  didn't  say  how  much  or  what",;  that 
"we  said  nothing  more  about  it."  Asked  if 
he  was  influenced  by  the  remark,  he  answer- 
ed, "I  know  I  had  judgment  enough  to  know 
I  could  not  consider  that" 

From  the  testimony  of  the  jurors,  it  seems 
that  they  were  never  influenced  one  cent  in 
their  verdict  by  the  remark  about  attorney's 
fees. 

[19]  The  thirteenth  and  last  assignment  of 
error  contends  that  the  court  erred  in  per- 
mitting the  plaintiff's  counsel,  after  having 
allowed  Mrs.  Cook  to  intervene  as  his  next 
friend  on  the  ground  that  her  husband  was 
non  compos  mentis,  to  place  plaintiff  upon 
the  stand  and  interri^ate  him  in  the  pres- 
ence of  the  jury,  claiming  that  the  only  ob- 
ject and  purpose  was  an  attempt  to  prove  his 
insanity  by  himself,  and  to  create  sympathy 
for  the  plaintiff  and  prejudice  against  the 
defendant  in  the  minds  of  the  jury,  and  that 
each  and  all  of  the  questions  asked  plaintiff 
were  immaterial  to  any  Issue ;  the  only  prop- 
osition being  that  testimony  not  bearing  on 
any  issue  in  the  case,  and  offered  for  the 
manifest  purpose  of  unduly  arousing  sympa- 
thy of  the  jury  in  favor  oi  the  party  offering 
it,  and  reasonably  calculated  to  bias  the  jury 
in  his  favor  and  to  prejudice  the  rights  of 
the  opposing  party,  is  improper,  and  Its  ad* 
mission  over  timely  objection  reversible  er- 
ror. 

The  counter  proposition  to  this  assign- 
ment is: 

"Manifestly  there  is  not  the  slightest  sem- 
blance of  error,  (1)  because  there  was  nothing 
in  the  intervention  of  Mrs.  Cook  as  next  friend, 
alternatively  alleging  the  plaintiff  to  be  of  .un- 
sound mind,  to  render  him  incompetent  eitho'r  to 
maintain  bis  suit  or  to  testify;  (2)  because  the 
claim  of  an  attempt  on  the  part  of  plaintiff's 
counsel  to  appeal  to  the  sympathy  of  the  jury 
for  plaintiff,  or  engender  a  prejudice  against 
the  defendant,  is  simply  nnsustained  by  any- 
thing in  the  record,  and  is  without  foundation 
in  truth,  and  (3)  because  the  plaintiff  having 
been  present  during  the  trial,  as  macb  in  prof- 
ert  off  the  stand  as  on  it,  and  the  questions  and 
answers  being  of  matters  having  not  the  slight- 
est tendency  to  create  sympathy  or  arouse  prej- 
udices, and  being  either  of  harmless,  irrelevant 
matters  to  test  memory,  or  of  relevant  matters 
otherwise  proved,  no  probable  injury  in  any 
event  could  be  predicated  upon  the  complained- 
of  examination  of  plaintiff  as  a  witness." 

The  suit  was  brought  by  the  plaintiff,  E.  A. 
Cook,  under  averments  of  his  having  been 
made  incurably,  permanently,  a  wreck,  phys- 
ical and  mental,  from  the  injury,  consisting 
of  a  fracture  of  the  skull  at  the  base,  with 
serious  hurts  in  his  head,  and  in  his  spinal 
cord,  and  in  his  limbs,  with  the  result  of  a 
serious  and  permanent  impairment,  physical 
and  mental,  with  loss  of  initiative  power  of 
controlling  normally  his  mind  and  thoughts, 


and  with  a  general  injury  to  his  nervous 
system,  leaving  him  a  physical  wreck,  sul)ject 
to  dizziness  and  greatly  impaired  eyesight, 
with  highly  exaggerated  reflexes  and  general 
weakness,  but  there  was  no  intimation  that 
hn  was  of  unsound  mind  in  the  sense  of  be- 
ing non  compos  mentis. 

Dr.  NeuhauB,  Dr.  F.  L.  Barnes,  and  the 
plaintifiTs  wife,  Mrs.  E.  A.  Cook,  testified  to 
injuries  as  alleged,  and  that  since  the  inju- 
ry, the  fracture  of  the  skull  at  the  base,  the 
plaintiff  might  recall  events  prior  in  his  life 
to  the  injury,  but  that  the  period  of  the  in- 
jury and  shortly  before  was  blank,  and  that 
his  thoughts  since  the  injury  were  incoher- 
ent, his  speech  inarticulate,  and  his  physical 
and  mental  movements  uncertain  and  unre- 
liable; the  doctors  saying  that,  in  the  case 
of  such  an  injury,  just  such  a  condition  was 
frequent  and  to  be  expected;  but  there  was 
no  suggestion  or  intimation  from  any  of  them 
that  plaintiff  was  a  person  of  unsound  mind 
in  the  sense  of  non  compos  mentis,  only  that 
he  had  become  mentally  and  physically  im- 
paired, as  indicated,  and  Dr.  Neuhaus,  when 
questioned  on  the  particular  matter,  answer- 
ed emphatically: 

"He  would  not  be  in  a  condition  that  I  would 
call  an  insane  person,  or  anything  of  that  sort; 
it  is  mental  incapacity  of  the  kind  I  have  indi- 
cated that  I  refer  to.'' 

The  intervention  was  filed  by  Mrs.  Cook  as 
next  friend,  induced  by  the  exception  of  the 
defendant,  in  effect,  that  it  would  not  be 
otherwise  protected,  she  alleging  in  the  alter- 
native by  such  intervention  that  plaintiff  was 
of  unsound  mind,  and  otherwise  reiterating 
and  adopting  the  allegations  and  prayers  of 
148  petition,  but,  as  stated,  this  intervention 
was  never  read  to,  or  known  of,  by  the  jury. 

The  alternative  averment  of  plaintiff  being 
of  unsound  mind  was  not  even  his;  it  was 
Mrs.  Cook's.  And  it  is  too  plain  for  discus- 
sion that  the  court  could  not,  when  plaintiff 
was  called  to  the  stand,  pronounce  him  in- 
competent to  testify  as  a  matter  of  law,  cer- 
tainly not  on  the  only  ground  claimed,  be- 
cause Mrs.  Cook  had  intervened  for  him  as 
next  friend  under  the  alternative  allegation 
of  his  being  non  compos  mentis,  particularly 
as  the  defendant  Itself  had  induced  that  plea 
as  one  of  protection  for  Itself. 

The  examination  of  the  plaintiff  touched 
upon  no  cord  of  sympathy  or  element  of 
prejudice,  but  proceeded  simply  along  the 
very  line  of  testimony  of  the  physicians,  to 
ascertain  what  he  knew  before  the  accident, 
at  the  time  of  the  accident,  and  subsequently 
to  it,  asking  only  as  to  the  time  and  place 
of  his  birth,  when  he  came  to  Texas,  what 
business  he  became  engaged  in,  what  his 
earnings  were,  and  what  he  knew  of  the  ac- 
cident and  of  the  events  happening  just  be- 
fore then,  and  where  he  was  educated  and 
the  extent  of  his  education — ^highly  relevant 
matters,  practically  all  of  them. 
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There  could  not  have  been  any  probable  in- 
jury to  the  defendant  from  this  testimony. 
The  jury  did  not  know  of  the  objections  made 
to  the  testimony,  nor  of  the  fact  or  con- 
tention calling  for  Mrs.  Cook's  intervention. 

We  have  carefully  considered  the  long  and 
laborious  brief  of  the  appellant  in  every  way 
possible  that  could  be  of  service  or  benefit  to 
the  appellant,  and  we  find  no  error  in  the 
trial  of  this  case  of  such  magnitude  as  to 
cause  a  reversal  of  this  case. 

Finding  that  the  trial  has  been  fair,  and 
that  appellant  has  had  all  advantages  in  any 
way  accruing  to  it,  the  judgment  of  the  trial 
court  is  in  all  things  affirmedt  and  it  is  so 
ordered. 

Affirmed. 

On  Motion  for  Rehearing. 

HIGHTOWER,  C.  J.  In  the  original  opin- 
ion in  this  case,  prepared  by  Associate  Jus- 
tice Brooke,  there  appears  this  language: 

"It  seems  to  be  laid  down  as  a  principle  that 
when  it  has  once  been  determined  that  there 
is  evidence  of  negligence,  the  person  guilty  of 
it  is  equally  liable  for  Its  consequences  whether 
he  could  have  foreseen  it  or  not'' 

Appellant,  in  its  motion  for  rehearing  in 
this  court,  has  called  our  attention  to  the 
above-quoted  paragraph  in  our  original  opin- 
ion, and  by  way  of  criticism  of  that  para- 
graph says  that  this  court  has,  in  effect,  an- 
nounced the  law  to  be  tHat  where  one  is 
guilty  of  negligepce  which  results  in  injury 
to  another  the  person  so  guilty  should  be 
held  to  respond  in  damages  regardless  of 
whether  such  negligence  was  a  proximate 
cause  of  such  injury  or  not. 

Taking  the  paragraph  quoted  in  the  orig- 
inal opinion  alone,  the  criticism  offered  by 
appellant  would  be  just  and  api^ropriate,  but 
when  the  entire  opinion  is  considered  it  will 
be  manifest  that  the  court  did  not  intend  to 
hold,  and  did  not  hold,  that  a  person  injured 
by  negligence  on  the  part  of  another  would 
be  entitled  to  recover  against-  the  person 
guilty  of  such  negligence  regardless  of  wheth- 
er the  injury  complained  of  was  proximately 
caused  by  such  negligence.  On  the  contrary, 
this  court  fully  recognisses  the  rule  that  proof 
of  negligence  alone  on  the  part  of  a  defend- 
ant sought  to  be  held  responsible  in  damages 
by  one  injured  in  consequence  of  such  negli- 
gence would  not  authorize  a  recovery  by  the 
person  so  injured,  but  in  order  to  warrant  a 
recovery  it  would  have  to  be  further  shown 
that  the  negligence  complained  of  was  a. 
proximate  cause  of  the  injury  sustained. 
This  would  be  true  whether  the  negligence  was 
admitted  by  the  defendant  or  established  by 
evidence,  while  being  denied  by  the  defend- 
ant sought  to  be  held  for  such  negligence. 

[20]  In  this  case,  after  properly  defining 
"negligence,"  the  trial  court  also  gave  to  the 
jury  the  following  definition  of  "proximate 


cause,**  to  which  no  objection  was  interposed 
by  appellant,  to  wit: 

"  'Proximate  cause'  of  an  injury  is  not  neces- 
sarily the  cause  nearest  in  time  or  physical 
sequence,  but  is  a  cause  without  which  the 
injury  would  not  have  happened,  and  from 
which  that  injury  or  some  like  injury  might 
reasonably  have  been  anticipated  as  a  natural 
and  probable  consequence." 

We  think  that  this  definition  of  "proximate 
cause"  was  substantially  correct,  and  was  all 
that  was  required  for  the  protection  of  ap- 
pellant upon  the  facts  In  this  case,  and,  pre- 
sumably, appellant's  counsel  were  of  the 
same  opinion,  otherwise  they  would  probably 
have  objected  to  the  definition  of  "proximate 
cause"  as  given  by  the  court 

The  only  question  raised  on  the  appeal  in 
this  case  the  solution  of  which  we  conceived 
to  be  attended  with  difficulty  is  whether  the 
admitted  negligence  on  the  part  of  appellant 
in  operating  its  train  In  the  city  of  Houston 
on  the  occasion  in  question  at  a  rate  of  speed 
greatly  in  excess  of  that  permitted  by  the  or- 
dinances of  the  city  could  be  held  as  a  mat- 
ter of  law  not  to  have  been  a  proximate  cause 
of  the  injury  sustained  by  the  appellee.  We 
considered  that  question  very  carefully  be- 
fore the  original  opinion  was  prepared,  and 
concluded  that  this  court  would  not  be  au- 
thorized in  holding  as  a  matter  of  law  that 
such  admitted  negligence  was  not  a  proxi- 
mate cause  of  such  injury.  The  jury  found 
affirmatively  that  such  negligence  was  a 
proximate  cause,  guided,  presumably,  in  do- 
ing so  by  the  definition  of  "proximate  cause" 
as  contained  in  the  court's  charge ;  and,  aft- 
er careful  consideration  of  appellant's  motion 
for  rehearing,  we  are  still  of  opinion  that 
the  issue  of  proximate  cause  in  this  case 
was  one  of  fact  for  the  determination  of  the 
jury,  as  is  usually  so  in  cases  of  this  char- 
acter, and  that  we  would  not  be  authorized 
to  hold  that  the  evidence  was  insufficient  to 
sustain  the  jury's  finding  that  the  excessive 
rate  of  speed  of  appellant's  train  on  the  oc- 
casion in  question  was  a  proximate  cause  of 
appellee's  injury. 

It  is  the  contention  of  appellant,  in  effect, 
that  it  was  the  train's  presence  and  not  its 
speed  which  caused  the  horse  mentioned  In 
the  original  opinion  to  become  frightened  and 
immanageable,  and  tliat,  therefore,  the  ex- 
cessive rate  of  speed,  although  admitted  to 
be  negligence  on  appellant's  part,  really  had 
nothing  to  do  with  causing  appellee's  injury. 

Upon  the  facts  as  a  whole,  the  jury  found 
contrary  to  this  contention,  and  we  think 
that  we  should  not  disturb  such  finding. 

We  shall  not  further  discuss  the  motion 
for  rehearing,  which  has  been  considered  aa 
to  every  point  raised,  but,  believing  that  we 
were  correct  in  the  original  disposition  made 
of  this  appeal,  the  motion  will  be  overruled, 
and  it  is  so  ordered. 
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PERKINS  ▼.  TBRRBLIi.    (No.  1639.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

April  30,  1019.     Rehearing  Denied  June  4, 

1919.) 

1.  Cancelultxon   of   Instbtticents  ^=»35(1) 

— NKCE88ABT    PaBTIES. 

In  suit  to  cancel,  for  fraud  inducing  sale, 
deeds  of  plaintiff  and  his  son-in-law  to  defend- 
ant, which  conveyed  lands  owned  by  plaintiff 
and  his  son-in-law,  all  of  which  plaintiff  was  au- 
thorized by  his  son-in-law  to  contract  to  sell, 
the  son-in-law  was  a  necessary  party. 

2.  Fabtixb  ^=94— Use  Plaintiff. 

Although  plaintiff's  son-in-law  was  a  nec- 
essary party  to  the  suit,  yet,  in  view  of  Rev. 
St.  1911,  art  1894,  this  requirement  would  be 
met  if  it  were  proper  for  plaintiff  to  conduct  the 
suit  for  the  use  and  benefit  of  his  son-in-law. 

3.  Pabtiss  «s976(2,  5)— Use  Plaintiff— Au- 
thority—Demubbbb— Plea  IN  Abateicent. 

Plaintiff's  authority  to  sue  for  the  use  and 
benefit  of  another  cannot  be  raised  by  gener- 
al demurrer,  but  only  by  plea  in  abatement 

4.  Appeal  and  Ebbob  «=>913— Use  Plain- 
tiff— ^AUTHOBITY. 

Where  the  authority  of  plaintiff  to  sue  for 
the  use  and  benefit  of  a  necessary  party  to  the 
suit  did  not  otherwise  appear,  it  wiU  be  pre- 
sumed, in  support  of  judgment  for  plaintiff, 
that  such  party  was  personally  present  at  the 
trial  directing  the  suit  so  far  as  it  affected  his 
interests. 

5.  Appeal  and  Bbbob  ^=>1036(1)— Judgment 
«=»675(1)— Use   Plaintiff— Pabtioipation. 

If  a  necessary  party,  for  whose  use  and  ben- 
efit plaintiff  assumed  to  sue,  were  personally 
present  at  trial  of  the  suit,  directing  the  s]pt 
as  far  as  it  affected  his  interests,  judgment 
therein  would  bind  him,  and  there  would  be  no 
reversible  error  in  refusing  to  make  him  an  ac- 
tual party  of  record. 

6.  Cancellation    of    Instbuhents    ^=»22— 
Notice  and  Demand. 

In  suit  to  rescind  for  fraud  a  land  sale 
and  cancel  deeds  given  pursuant  thereto,  notice 
and  demand  prior  to  suit  is  not  necessary,  but 
bringing  of  suit  with  offer  to  restore  to  defend- 
ant what  plaintiff  has  received  in  the  transac- 
tion is  sufficient 

Error  from  District  Court,  Castro  County; 
R.  O.  Joiner,  Judge. 

Suit  by  C.  J.  Terrell  against  Mrs.  Nannie 
Perkins.  Judgment  for  plaintlfiT,  and  de- 
fendant brings  error.    Affirmed. 

Carl  GiUiland,  of  Hereford,  and  Graves  & 
Houtchens,  of  Ft.  Worth,  for  plaintiff  in  er- 
ror. 

Kinder  &  Russell  and  Williams  &  Martin, 
all  of  Plainvlew,  and  Mark  Cowsert,  of  Dim- 
mitt,  for  defendant  in  error. 

BOYCJB,  J.  Appellee,  C.  J.  Terrell,  brought 
this  suit  for  himself  and  for  the  use  and 
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benefit  of  W.  O.  Gillespie,  to  rescind  a  con- 
tract for  the  sale  of  certain  real  and  per- 
sonal property,  to  cancel  deeds  executed  in 
pursuance  to  the  preliminary  contract  of 
sale,  and  to  recover  the  land  and  personal 
property  delivered  to  the  defendant  there- 
under. Judgment  was  rendered  for  the 
plaintiff  on  a  trial  before  a  Jury. 

The  one  assignment  presented  by  appellant 
on  this  appeal  asserts  that  the  court  erred 
in  overruling  the  appellant's  general  demur- 
rer to  the  plaintiff's  petition,  on  the  grounds: 
First,  that  it  appears  tluerefrom  that  W.  O. 
Gillespie  is  a  necessary  party  to  the  suit; 
and,  second,  tliat  the  petition  does  not  al- 
lege that  demand  for  rescission  was  made  by 
the  plaintiff  before  the  institution  of  the 
suit.  It  will  therefore  be  necessary  to  state 
only  so  much  of  the  pleading  as  Is  necessary 
to  a  consideration  of  these  two  questions. 

It  is  alleged  in  the  petition  that  the  plain- 
tiff, C.  J.  Terrell,  owned  section  50,  block 
10  T,  in  Castro  county ;  that  his  son-in-law, 
W.  O.  Gillespie,  owned  the  S.  W.  %  of  sec- 
tion 54,  block  10  T;  and  that  the  plaintiff 
and  the  said  Gillespie  also  owned  and  were 
in  possession  of  certain  personal  property — 
cattle,  horses,  mules,  farming  implements, 
etc.  The  personal  property  is  particularly 
described,  but  it  does  not  appear  whether  the 
ownership  thereof  by  the  said  plaintiff  and 
Gillespie  was  joint  or  several.  It  is  further 
alleged  that  the  said  Gillespie  had  authorized 
the  plaintiff  to  trade  and  sell  all  of  said 
property,  and  that  the  plaintiff  entered  into  a 
contract  in  his  own  name  for  the  sale  and 
conveyance  of  said  property  to  the  defendant, 
in  consideration  of  $16,000  in  notes,  executed 
by  a  third  party  and  secured  by  vendor's 
lien  on  certain  land  in  Webb  county,  Tex.; 
that  plaintiff  was  induced  to  make  said  con- 
tract  by  fraudulent  representations  made  by 
the  defendant  and  her  agents  to  him,  con- 
cerning facts  that  determined  the  value  of 
said  notes ;  that  said  notes  were  as  a  matter 
of  fact  practically  worthless,  while  plaintiff 
was  induced  to  believe  they  were  good ;  that 
in  fulfillment  of  the  executory  contract  induc- 
ed by  such  fraud,  and  before  discovery  there- 
of, the  plaintiff  and  the  said  W.  O.  Gillespie 
conveyed  to  the  defendant  by  deed  the  said 
two  tracts  of  land  owned  by  them  respective- 
ly; that  the  plaintiff  transferred  to  the  de- 
fendant title  and  possession  of  all  of  said 
real  and  personal  property.  The  plaintiff 
tendered  to  the  defendant  the  notes  and 
other  consideration  received  in  such  trade, 
and  prayed  for  Judgment  for  the  title  and 
possession  of  said  real  and  personal  property, 
for  the  cancellation  of  said  deeds,  etc.  The 
petition,  after  stating  the  ownership  of  said 
one-quarter  section  of  land  to  be  in  Gillespie, 
contains  this  clause: 

*'For  whose  use  and  benefit  he  is  suing  here- 
in for  such  property  as  may  have  belonged  to 
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saici  Gillespie  and  which  was  indiided  in  the 
deal  and  trade  hereinafter  mentioned.** 

No  other  statement  of  any  authority  from 
the  said  Gillespie  to  bring  the  suit  is  made, 
nor  is  there  any  statement  as  to  why  the  said 
Gillespie  did  not  join  in  the  suit  in  his  own 
name.  The  only  allegation  as  to  demand  for 
rescission  is  contained  in  this  paragraph  of 
the  petition: 

"(7)  That  the  defendant,  though  often  re- 
quested, has  failed  and  refused,  and  still  fails 
and  refuses,  to  deliver  possession  and  title  to 
the  aforesaid  property  which  he  has  been  swin- 
dled out  of." 

[t,  2]  Had  the  suit  been  to  cancel  the  exec- 
utory contract  made  in  the  plaintiff's  name 
only,  it  would  probably  not  have  been  neces- 
sary that  Gillespie  be  a  party  thereto;  but 
this  contract  was  executed,  and,  while  there 
is  a  general  allegation  that  plaintiff  trans- 
ferred the  title  and  possession  of  all  of  the 
Teal  Qnd  personal  property  to  the  defendant, 
it  is  specifically  alleged  that  the  said  Gilles- 
pie was,  at  the  time  of  the  making  of  the 
contract,  the  owner  and  in  possession  of  the 
S.  W.  %  of  said  section  ^,  and  was  Induced 
by  the  defendant's  fraud  "to  convey  by  deed 
said  quarter  section  to  defendant."  It  ap- 
pears, we  think,  that  the  purpose  of  the 
suit  was  to  recover  Gillespie's  property,  as 
well  as  plaintiff's,  and  to  cancel  a  deed  exe- 
cuted by  Gillespie.  We  think,  therefore, 
that  the  said  Gillespie  was  a  necessary  party 
to  the  suit.  Hurst  v.  Knight,  164  S.  W.  1072 ; 
Monday  v.  Vance,  11  Tex.  Civ.  App.  374,  32 
S.  W.  559;  C.  J.  vol.  9,  pp.  1225-1227;  Black 
on  Cancellation  &  Rescission,  vol.  2,  {  657. 
But,  if  it  were  proper  for  the  plaintiff  to 
conduct  the  suit  for  the  use  and  benefit  of 
Gillespie,  then  the  said  Gillespie  was  a  real 
party  to  the  suit  and  this  requirement  would 
be  met.  McFadin  v.  MacGreal,  25  Tex.  79: 
Clark  V.  Hopkins,  34  Tex.  141 ;  G.  H.  &  S.  A. 
Ry.  Co.  V.  Freeman,  57  Tex.  156 ;  '  Smith  v. 
Mosley,  74  Tex.  631,  12  S.  W.  748.  The  in- 
quiry, then,  is  whether  a  suit  of  this  kind 
could  be  brought  at  all  by  one  party  for  the 
use  and  benefit  of  another,  and  how  the  au- 
thority for  bringing  such  suit  should  be 
shown,  and  how  and  when  such  authority 
may  be  questioned  by  the  defendant.  The 
provisions  of  article  1894,  R.  S.,  assume  that 
suits  may  be  brought  by  one  person  for  the 
use  and  benefit  of  another,  but  this  article 
itself  does  not  attempt  to  prescribe  when 
such  suits  may  be  brought,  but  simply  recog- 
nizes the  practice  and  provides  for  procedure 
in  such  cases  in  certain  contingencies.  So 
that  the  law  which  will  determine  whether 
such  practice  is  proper  in  any  particular  case 
is  to  be  found  elsewhere  than  in  this  provi- 
sion of  the  statute.  The  most  common  in- 
stances of  suits  by  one  for  the  use  of  another 
occur  In  cases  where  the  contract  is  in  the 
name  of  one  and  suit  is  brought  by  him 


though  some  one  else  may  have  an  interest 
in  it,  or  in  cases  where  the  legal  title  to 
the  cause  of  action  is  in  the  plaintiff  though 
some  one  else  ihay  have  an  interest  therein. 
C.  J.  vol.  1,  p.  983,  {§  87,  88;  Stand.  Enc 
Proc.  vol.  20,  p.  910;  Mecham  on  Agency  (2d 
Ed.)  {  2024;  O.  H.  &  S.  A.  Ry.  Co.  v.  Free- 
man, 57  Tex.  156;  Hooper  t.  Hall,  30  Tex. 
156. 

Obviously,  the  concern  of  the  defendant 
in  any  such  case  would  be  the  assurance 
that  the  judgment  rendered  in  the  case 
would  bind  the  party  for  whose  use  and 
benefit  the  suit  was  brought,  and  in  those 
classes  of  cases  we  have  mentioned  the  nomi- 
nal plaintiff  has  such  title  or  stands  in  such 
relation  to  the  cause  of  action  as  that  the 
judgment  rendered  therein  would  be  res  ad- 
judicata  of  it  There  are  some  authorities 
that  hold  that  a  plaintiff  who  has  no  interest 
in  or  title  to  the  cause  of  action  Itself  can- 
not maintain  an  action  for  the  use  and  bene- 
fit of  some  one  else.  C.  J.  vol.  1,  983.  There 
are  also  some  authorities  which  hold  that  an 
agent,  though  having  no  title  to  the  cause 
of  action  himself,  may  by  express  authority 
from  the  principal  conduct  a  suit  for  the 
principal  in  the  agent's  name.  Mecham  on 
Agency,  {  2023.  citing  Eggleston  v.  Colfax, 
4  Mart.  (La.  N.  S.)  481;  Frazier  v.  Wlllcox, 
4  Rob.  (La.)  617;  Vamey  v.  Hawes,  68  Me, 
442;  dose  V.  Hodges,  44  Minn.  204,  46  N. 
W.  335.  The  prosecution  of  a  suit  of  this 
kind,  however,  in  which,  so  far  as  stated  in 
the  petition,  it  appears  that  the  ownership 
of  a  part  of  the  property  to  be  affected  by  the 
suit  was  in  the  usee  Gillespie  alone,  with  no 
legal  title  or  Interest  therein  in  the  plaintiff, 
is%unusual — as  much  so  perhaps  as  the  suits 
in  trespass  to  try  title  being  considered  in  the 
cases  of  Hooper  v.  Hall,  30  Tex.  154 ;  Birm- 
ingham V.  Griflan,  42  Tex.  148,  and  Smith 
V.  Olsen,  44  S.  W.  874.  In  this  kind  of  case 
the  judgment  would  bind  the  said  Gillespie 
only  in  the  event  the  suit  had  been  con- 
ducted in  such  way  under  authority  from 
him.  The  conclusion  of  the  court  as  to  the 
authority  itself  would  not  bind  him  unless 
he,  in  some  way,  participated  in  the  proceed- 
ings or  acted  in  connection  therewith  so  as 
to  be  estopped.  So  that,  ordinarily,  we 
should  say  that,  if  the  question  of  the  plain- 
tiff's authority  to  conduct  the  suit  for  the 
use  of  Gillespie  were  seasonably  raised,  the 
defendant  would  have  had  the  rieht  to  have 
required  that  the  said  Gillespie  be  made  a 
party  in  fact,  so  that  there  could  be  no 
question  that  the  adjudication  would  be 
final  as  to  his  interests. 

[3-6]  But  the  appellant  did  not,  so  far  as 
the  record  discloses,  expressly  suggest  this 
question,  unless  *it  could  be  said  to  be  so 
suggested  by  the  general  demurrer,  and  it 
has  been  held  in  a  number  of  cases  that  the 
authority  of  one  to  sue  for  the  use  and  ben- 
efit of  another  for  whom  he  alleges  the  suit 
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to  have  been  brought  can 'only  be  questioned 
by  a  plea  in  abatement.  Smith  v.  Mosley, 
74  Tex.  631,  12  S.  W.  748;  Smith  v.  Wingate, 
61  Tex.  64.  No  statement  of  facts  Is  brought 
up  on  this  appeal.^  So  far  as  we  are  inform- 
ed, the  said  Gillespie  may  have  been  present 
at  the  trial,  personally,  in  charge  of  his  in- 
terests. As  we  have  already  seen,  the  party 
for  whose  use  the  suit  is  brought  is  the  real 
party,  and  In  support  of  the  Judgment  we 
may  presume  that  he  was  really  present,  di- 
recting the  suit  so  far  as  it  affected  his  in- 
terests. Ellis  V,  Howard  Smith  Co.,  35  Tex. 
Civ.  App.  566,  80  S.  W.  633.  If  such  were 
the  case,  a  Judgment,  under  such  circum- 
stances, would  bind  him,  and  there  would 
be  no  reversible  error  shown  in  refusing  to 
make  him  an  actual  party.  Bonner  v.  Green, 
6  Tex.  Civ.  App.  96,  24  S.  W.  835 ;  Wickizer 
V.  Williams,  173  S.  W.  288 ;  M.,  K.  &  T.  Ry. 
Co.  V.  Hicks,  194  S.  W.  1145.  We  hold  there- 
fore that  this  irregularity  in  the  conduct  of 
the  suit  in  this  way  will  not,  under  the  cir- 
cumstances, require  a  reversal  of  the  case. 

[81  In  support  of  the  proposition  that  no- 
tice and  demand  for  rescission  prior  to  the 
institution  of  the  suit  was  necessary,  appel- 
lant refers  us  to  the  case  of  Cabaness  v. 
Holland,  19  Tex.  Civ.  App.  383,  47  S.  W.  379, 
and  we  add  the  casi  of  Mclndoo  v.  Wood, 
162  S.  W.  490.  While  it  is  not  expressly  so 
held,  these  two  cases  do  seem  to  assume  that 
previous  notice  and  demand  is  a  condition 
precedent  to  the  Institution  of  the  suit  for 
rescis.sion.  Even  if  this  case  is  to  be  ruled 
by  these  decisions,  we  are  of  the  opinion 
that  the  petition  on  general  demurrer  showed 
a  sufRcient  prior  demand.  However,  in  cases 
of  this  kind,  we  do  not  think  that  notice 
and  demand  prior  to  the  institution  of  the 
suit  is  necessary.  The  bringing  of  the  suit 
itself,  with  the  offer  to  restore  to  the  de- 
fendant what  the  plaintiff  had  received  in 
the  transaction,  is  sufficient  to  authorize  a 
court  of  equity  to  proceed  to  consider  the 
case  and  determine  the  equities  of  the  par- 
ties. Garza  v.  Scott,  5  Tex.  Civ.  App.  289, 
24  S.  W.  89;  Tompkins  v.  Johnson,  86  S.  W. 
953;  Black  on  Rescission  and  Cancellation, 
S§  625,  672,  576. 

We  are  of  the  opinion  that  the  Judgment 
should  be  affirmed. 


DONOHO  et  al.  v.   CARWILE  et  aL 
(No.  7886.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    May 
10,  1919.    Rehearing  Denied  July  5,  1919.) 

1.  Corporations   ^==>229   —   Stockholders' 
Liability  —  Termination  —  Compromise 
Agreement  with  Corporation. 
Where  promoter  of  land  development  cor- 
poration turned  land  over  to  corporation  in  re^ 


turn  for  stock  in  value  largely  in  excess  of  ac- 
tual value  of  land,  and  thereafter  made  com- 
promise agreement  with  other  stockholders 
whereby  he  surrendered  his  stock  and  resigned 
as  president  in  consideration  of  'corporation 
conveying  land  to  him,  such  agreement  terminat- 
ed his  liability  as  stockholder. 

2.  CORPORATIONB     «=»232 (3)  —  STOCKHOLDERS' 

Liability— Payment  for  Stocks— Land. 
Conveyance  of  land  to  corporation  for  stock 
of  value  largely  in  excess  of  actual  value  of  land 
does  not  constitute  payment  for  such  stock. 

3.  Corporations  ^=»229  —  Stockholders' 
Liability— SuBSc;iiPTiONS— Rescission. 

Subscribers  for  stock  with  option  of  rescind- 
ing were  not  liable  on  subscription  contract  for 
debts  of  corporations,  where  they  rescinded  sub- 
scription before  the  enfranchisement  of  the  cor- 
poration and  its  organization,  and  before  any 
liability  to  any  creditor  or  stockholder  was  in- 
curred. 

4.  Corporations  «=»2e9(2)— Action  to  En- 
force Stockholders'  Liability— CoMPfto- 
Miss  Agreement— Evidence. 

In  action  against  stockholders  of  insolvent 
corporation  upon  vendor's  lien  notes  of  the  cor- 
poration, where  defense  was  that  plaintiffs  had 
agreed  to  surrender  notes  in  consideration  of 
certain  amount  of  stock,  evidence  that  plain- 
tiffs had  foreclosed  the  notes,  purchased  the 
land,  conveyed  it  to  another  corporation  for 
amount  of  stock  they  had  agreed  to  accept  from 
former  corporation,  and  had  caused  stock  to  be 
issued  to  subscribers  of  stock  in  former  cor- 
poration in  amount  of  subscription,  held  admis-* 
sible  in  proof  of  such  agreement. 

5.  Appeal  and  Error  ^=»1050(1)— Harmless 
Error— Evidence. 

Admission  of  evidence  was  harmless,  where 
witness  testified  without  objection  to  substan- 
tially same  facts. 

6.  Appeal  and  Error  «=»231(3)  —  Admis- 
sion OF  Evidence— Grounds  of  Objection. 

Assignment  of  error  complaining  of  admis- 
sion of  evidence  will  not  be  reviewed  on  ap- 
peal, where  the  evidence  was  objected  to  with- 
out  ground    of   objection    being   specified. 

7.  Corporations  ^=>269(2)  —  Stockholders* 
Liability- Actions— Evidence. 

In  action  against  stockholders  of  insolvent 
corporation,  by  its  creditors,  a  contract,  where- 
by one  of  the  defendants  being  sued  as  stock- 
holder had  delivered  his  stock  to  the  other  stock- 
holders and  had  terminated  his  relationship  with 
the  corporation  upon  conveyance  by  corporation 
to  him  of  the  land  for  which  the  stock  had 
been  issued,  was  admissible. 

8.  Corporations  <g=>2G9(2)  —  Stockholders* 
Liability— Action— Evidence. 

'  In  action  against  stockholders  of  insolvent 
corporation  upon  vendor's  lien  notes  of  the  cor- 
poration, where  defense  was  that  plaintiffs 
had  agreed  to  surrender  notes  for  stock  of  the 
corporation,  the  contract  whereby  such  agree- 
ment had  been  entered  into  was  admissible  in 
evidence. 
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9.  Appeal  and  Ebrob  «=»1050(1)— Review— 
Hakmless  Ebbob. 

The  admission  of  self-serving  statement  was 
harmless,  where  it  was  not  a  statement  of  a 
fact  or  drcumatance  of  material  importance. 

10.  Evidence  ^=»469<1)— Wbttten  Contbact 
— Pabol  Testimony. 

Where  parties  denied  being  bound  by  writ- 
ten contract  purporting  to  have  been  made  on 
their  behalf,  testimony  as  to  statements,  made 
at  time  contract  was  prepared  and  signed,  as 
to  whom  contract  was  being  made  on  behalf  of, 
was  admissible  and  not  objectionable  as  tid- 
ing to  vary  terms  of  contract. 

11.  GOBPOBATioNS  ^=»2e0(2)— Stockholdbbs' 
Liability— Action— Evidence. 

In  action  against  stockholders  of  insolvent 
corporation  on  vendor's  lien  notes  of  corpora- 
tion defended  on  ground  that  plaintiffs  bad 
agreed  to  surrender  the  notes  for  certain  amount 
of  stock,  evidence  that  a  new  corporation  bad 
been  organized  in  consummation  of  such  agree- 
ment held  admissible. 

12.  WITNK8SB8  ^=»246(1)— Examination  by 
CotiBT. 

That  court  examined  witness,  after  differ- 
ences had  arisen  between  counsel  as  whether 
witness  had  testified  to  certain  facts,  did  not 
render  his  testimony  inadmissible. 

13.  Tbial  ^=»29(3)— Stockholdebs*  Liabuj- 
TY— AcnoN— Pbejudice  of  Coubt. 

In  action  against  stockholders  of  insolvent 
corporation  on  vendor's  lien  notes  of  corpora- 
tion, where  defense  was  agreement  by  plaintiffs 
to  surrender  notes  for  stock  of  the  corporation, 
court  by  eliciting  testimony  that  corporation  to 
which  plaintiffs  had  conveyed  land  after  having 
foreclosed  liens  and  purchased  property*  had 
agreed  to  sell  property  for  certain  price,  did 
not  indicate  bias  or  prejudice. 

14.  Appeal  and  Ebbob  ^=s3201(2)-Objeo- 
tions  in  loweb  coubt— misconduct  of 
Coubt. 

Assignment  of  error  complaining  of  court's 
action  in  eliciting  certain  testimony  will  not  be 
considered  on  appeal,  where  no  objection  was 
made  to  matter^  complained  of  at  time  of  trial. 

15.  CoBPOBATiONS  ^=>269(1)— Stockholdebs* 
Liability— BuBDEN  of  Pboof. 

In  action  against  stockholders  of  insolvent 
corporation  on  notes  of  the  corporation,  defend- 
ed upon  ground  that  plaintiffs  had  agreed  to 
surrender  the  notes  for  stock  of  the  corporation, 
plaintiffs  had  burden  of  establishing  their  case, 
but  burden  of  proving  agreement  was  upon  de- 
fendants. 

16.  Evidence  ^=>91,  94r-BuBDEN  of  Pboof. 
Generally,  burden  of  proof  remains  on  pir- 

ty  offering  a  fact  in  support  of  his  case  and 
does  not  change  in  any  aspect  of  the  cause, 
though  the  weight  of  evidence  may  shift  from 
side  to  side,  according  to  the  nature  and 
strength  of  the  proof  offered  in  support  or  de- 
nial of  the  main  fact  to  be  established.    ' 


17.  Appeal  and  Ebbob  «=»216(1)— Instbuc- 
TI0N8— Objection  Below— Tendeb  of  Spe- 
cial Ghaboe. 

Failure  to  give  instructions  will  not  be  con- 
sidered on  appeal,  where  no  objection  to  main 
charge  was  made  on  ground  that  it  did  not  con- 
tain such  instruction,  and  no  special  charge  was 
tendered. 

18.  New  Tbial  ^=»99— Discbetion  of  CJoubt. 
The  granting  of  new  trial  upon  ground  of 

newly  discovered  evidence  is  discretionary  with 
court. 

19.  New  Tblal  «=>104(1)— Newly  Discovsb- 
ed  Evidence  —  Cumulativs  Evidence  — 
Abuse  of  Dibcbetion. 

Court  did  not  abuse  its  discretion  in  deny- 
ing motion  for  new  trial  on  ground  of  newly 
discovered  evidence,  where  such  evidence  was 
cumulative  in  tendency. 

Error  from  District  Court,  Dallas  County; 

E.  B.  Muse,  Judge. 

SUt  by  C.  D.  Donolio  and  others  against 
W.  Li.  Carwile  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

E.  G.  Senter,  of  Washington,  D.  C,  and  D. 
W.  Odell,  ot  Ft  Worth,  for  plaintiffs  In  er- 
ror. • 

Thompson,  Knight,  Baker  &  Harris  and  A. 

F.  Weisberg,  all  of  Dallas,  for  def^idants 
in  error. 

BASBURT,  J.    The  plaintiffs  In  error,  C. 

D.  Donoho,  P.  K.  Thompson,  A.  S.  Laird,  and 

E.  O.  Senter,  filed  this  suit  in  the  court  be- 
low against  the  defendants  in  error,  W.  L. 
Carwile,  S.  J.  McFarland,  Edwin  Hobby, 
and  the  Interurban  Land  &  Development 
Company,  a  private  corporation.  For  the 
sake  of  brevity,  they  will  be  hereinafter  al- 
luded to,  respectively,  as  plaintiffs  and  de- 
fendants; that  being  their  positions  In  the 
trial  court. 

The  suit  was  grounded  upon  eight  promis- 
sory notes  executed  by  the  defendant  Inter- 
urban Land  &  Development  Company,  dated 
June  13,  1913,  each  for  the  principal  sum  of 
$1,562.50,  bearing  8  per  cent,  per  annum  in- 
terest, payable  semiannually,  providing  for 
10  per  cent  attorney's  fee^  In  case  of  de- 
fault in  payment  of  interest  or  principal, 
and  secured  by  a  secondary  vendor's  lien 
upon  200  acres  of  liand  in  Dallas  county,  con- 
veyed by  plaintiffs  to  the  Interurban  Land 
&  Development  Company,  In  part  payment 
of  which  the  notes  were  executed.  Liability 
against  defendants,  other  than  the  Interur- 
ban Land  &  Development  Company,  which 
was  alleged  to  be  insolvent,  was  based  on 
the  allegation  that  they  had  subscribed  to 
stock  in  the  corporation  which  they  had  not 
paid,  and  as  a  consequence  were  responsible 
to  plaintiffs  as  creditors  of  the  corporation 
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to  the  extent  of  sach  sabBcrlptions,  wblcb 
in  the  case  of  defendant  CarwUe  was  |8,000, 
of  defendant  Hobby  $4,000,  and  of  defendant 
McFarland  $2,500.  Liability  for  the  fur- 
ther sum  of  $1,866  was  alleged  oa  the 
^otind  that  when  defendant  Interarban 
Land  &  Deyelopment  Gmnpany  purchased 
plaintiffs'  land,  acting-  by  said  Garwile,  it 
withheld  from  the  cash  consideration  said 
amount,  which  represented  interest  about  to 
mature  on  the  first  lien  notes  and  for  which 
plaintiffs  were  responsible,  and  which 
amount  it  is  alleged  Garwile,  with  the  as- 
sistance of  Hobby  and  McFarland,  appro- 
priated to  his  personal  use.  Further  lia- 
bility was  charged  against  Garwile  personal- 
ly on  the  ground  that  he  had  converted 
$3,000  of  the  funds  of  the  defendant  Inter- 
urlian  Land  &  Development  Gompany  to  his 
personal  use.  On  the  ground  stated,  prayer 
was  that  defendants  be  compelled  to  con- 
tribute to  the  payment  of  plaintiffs'  debt  to 
the  extent  in  whidh  their  liability  was 
shown.  The  foregoing  are  the  general 
grounds  upon  which  liability  for  the  debt 
was  sought  to  be  charged  against  defend- 
ants. The  facts  and  circumstances  which 
brought  about  the  alleged  liability  are  par- 
ticularized in  the  pleading,  niey  are  not 
stated  here,  for  the  reason  that  they  wiU  be 
included  in  our  statement  of  the  facts.  De- 
fendants generally  and  specially  denied  the 
allegations  of  plaintiffs'  petition,  and  fur- 
tixer  specially  averred  a  compromise  and 
settlement  of  all  differences  betwe^i  the 
parties. 

Trial  was  by  jury  to  whom  special  issues 
of  fact  were  submitted  by  the  court  at  the 
request  of  both  parties.  Upon  the  answers 
of  the  Jury  thereto,  Judgment  was  for  the 
defendants,  from  which  this  appeal  is  prose- 
cuted. 

The  salient  and  controlling  facts,  all 
conflicts  being  resolved  in  support  of  the 
verdict  of  the  Jury,  stated  in  our  language 
are,  in  substance,  briefly  these:  W.  N.  May- 
fleld  of  Dallas  conceived  the  organization  of 
a  corx>oration  for  the  purpose  of  acquiring 
two  adjoining  tracts  of  land  in  Dallas  coun- 
ty, which  he  believed  could  be  subdivided 
and  sold  in  small  tracts  at  a  profit.  One  of 
the  tracts,  'consisting  of  200  acres,  was  own- 
ed in  common  by  the  plaintiff  who  under- 
stood Mayfield's  plan.  The  other  tract  con- 
tained 110  acres  and  was  owned  by  Ed  S. 
Lauderdale.  In  time  Mayfield  commenced 
negotiations  with  plaintiff  Laird,  who,  in 
conjunction  with  plaintiff  Senter,  represent- 
ed the  other  owners  of  the  200-acre  tract. 
About  the  same  time  Mayfield  sought  the  as- 
sistance of  the  defendant  Garwile,  advising 
him  of  his  plan  and  that  he  believed  plain- 
tiffs' tract  could  be  bought  for  $200  per  acre, 
an  advance  of  $10  per  acre  over  what  they 
paid  for  it,  and  that  the  Lauderdale  tract 
could   be  bought   for  approximately  $9,000 


and  the  two  tracts  sold  to  the  proposed  cor- 
poration for  $200  per  acre.  To  induce  Gar- 
wile to  interest  himself  in  the  plan,  May- 
field  offered  him  one-half  of  whatever  profit 
was  realized  in  the  purchase  of  the  Lauder- 
dale tract  and  its  sale  to  the  corporation,  if 
Garwile^  would  advance  the  cash  payments 
necessary  to  acquire  same.  Mayfield  finally 
purchased  the  Lauderdale  land  for  $7,500, 
tailing  defed  in  his  name;  Garwile,  however, 
advancing  the  cash  payment  of  $1,500.  May- 
field  also  had  a  tentative  agreement  with 
plaintiffs  to  purchase  their  tract  at  $200  per 
acre.  At  this  point  Mayfield  set  about  se- 
curing subscriptions  to  the  capital  stock  of 
the  proposed  corporation,  by  securing  sub- 
scriptions in  the  usual  way.  All  money  so 
collected  was  deposited  with  Edwin  Hobby 
as  trustee.  The  subscription  lists  recited,  in 
substance,  that  it  was  the  purpose  of  those 
signing  to  organize  a  corporation  capitalized 
at  $27,500  to  purchase  a  tract  of  310  acres  of 
land  at  Fowler  station  on  the  Dallas-Fort 
Worth  Interurban  Railway,  nine  miles  west 
of  Dallas,  the  price  of  the  land  to  be  $200 
per  acre,  or  a  total  of  $62,000  for  the  310 
acres;  the  capital  stock  of  the  company  to 
represent  the  first  cash  payment  thereon. 

Ultimately,  as  a  step  towards  the  culmi- 
nation of  the  plan,  Mayfield,  and  plaintiffs, 
convey^  the  respective  tracts  of  land  to 
Edwin  Hobby  r  the  deeds  reciting  that  the 
land  was  to  be  held  by  Hobby  in  trust  pend- 
ing incorporation  of  the  Interurban  Land  & 
Development  Gompany  and  to  be  conveyed 
to  that  concern  upon  the  consideration  re- 
cited therein  upon  proof  of  its  incorporation. 
Subsequently,  those  interested  conferred  for 
the  purpose  of  preparing  and  executing  ar- 
ticles of  incorporation,  at  which  time  it  de- 
veloped that  suflicient  cash  subscriptions  had 
not  been  obtained  to  authorize  incorporation. 
To  overcome  the  difllculty,  all  present  agreed 
that  Garwile  should  deliver  to  Hobby,  the 
trustee,  his  check  for  $14,000  in  order  that 
Hobby  as  trustee  could  make  aflSdavit  that 
there  was  deposited  with  him  a  sum  in  ex- 
cess or  amounting  to  50  per  cent  of  the  au- 
thorized capital  stock  of  the  proposed  cor- 
poration, with  the  understanding  that  when 
the  corporation  was  enfranchised  it  should 
repay  Garwile  the  money  so  paid  and  as- 
sume the  Lauderdale  mortgage  on  the  tract 
sold  to  Mayfield  and  issue  stock  for  the 
balance  of  the  purchase  price.  After  the 
understanding  just  related,  articles  of  incor- 
poration were  prepared  under  professional 
direction  of  plaintiff  Senter.  Those  named 
as  directors  were  W.  L.  Garwile,  W.  N.  May- 
field,  B.  G.  Senter,  Gedl  T.  Gasey,  J.  G. 
Everett,  J.  V.  Dupies,  and  Edwin  Hobby. 
Attached  to  the  articles  was  a  list  containing 
the  names  of  the  subscribers  and  the 
amounts  of  their  respective  subscriptions, 
aggregating  $80,000,  together  with  the  af- 
fidavit of  W.  N.  Mayfield,  W.  L.  Garwile,  and 


Digitized  by  LjOOQIC 


556 


214  SOUTHWESTERN  REPORTER 


(Tex. 


E.  G.  Senter,  redtlng,  In  substance,  that  of 
the  $30,000  of  subscriptions  $28,000  had  been 
paid,  and  that  the  directors  named  therein 
all  resided  in  Dallas  county,  Tex.;  also,  the 
affidavit  of  Edwin  Hobby,  reciting  that  there 
was  deposited  with  him  as  trustee  for  the 
proposed  corporation  in  excess  of  f  15,000. 
On  the  list  of  those  having  subscribed  and 
paid  for  stock  was  Edwin  Hobby  $4,000,  .S. 
J.  McFatland  $3,000,  E.  G.  Senter  $1,000. 
W.  L.  Carwile  $8,000,  paid  $7,000,  W.  N. 
Mayfleld  $2,000,  paid  $1,000.  Hobby  and  Mc- 
Fa  Hand  subscribed  at  the  solicitation  of 
Carwile  to  stock  on  condition  that  Carwile 
would  relieve  them  from  liability  at  their 
option. 

Before  the  corporation  was  enfranchised, 
they  declined  to  take  the  stock,  and  Carwile 
agreed  to  take  what  they  had  subscribed  to. 
The  articles,  with  the  proof  recited  attached, 
were  forwarded  by  plaintiff  Senter  to  the 
Secretary  of  State,  who  approved  the  ar- 
ticles and  filed  them  in  his  office.    The  di- 
rectors  named   In   the   charter   met   subse- 
quently, those  present  being  Carwile,  May- 
field,  Senter,  and  Casey,  and  elected  Carwile 
president,  Casey  secretary,  appointed  Senter, 
Mayfleld,  and  Hobby  to  prepare  and  submit 
by-laws,  and  authorized  the  purchase  of  the 
plaintiffs*    200-acre    tract,    on    the    terms 
specified  In  the  deed  to  Hobby,  as  well  as 
the  purchase  of  the  Lauderdale  tract  on  the 
terms  specified  In  the  deed  from  Mayfleld  to 
Hobby;  the  president  being  in  that  respect 
authorized  to  execute  all  notes,  instruments, 
etc.,  necessary  In  his  Judgment  to  complete 
such  transactions.    Thereafter,  E3dwln  Hob- 
by, trustee,  in  compliance  with  the  terms  of 
the  conveyance  to  him  hy  plaintiffs  Laird, 
Donoho,    Senter,   and    Thompson,    conveyed 
plaintiffs'  200-acre  tract  to  the  Interurban 
Land  &  Development  Company,  in  consider- 
ation of  $40,000,  of  which  $10,000  was  paid 
In  cash,  $17,000  by  assuming  two  notes,  one 
for  $2,500  due  October  16,  1913,  and  one  for 
$15,000  due  October  16,  1916,  men  existing 
against  the  land  in  favor  of  the  National 
Benevolent  Association,  and  secured  by  the 
vendor's  lien,  and  $12,500  evidenced  by  the 
corporation's   eight  promissory   notes,   each 
for  $1,562.50,  two  payable  to  Laird,  two  to 
Donoho,  two  to  Senter,  and  two  to  Thomp- 
son, four  of  said  notes  maturing  October  1, 
1914,  and  four  October  1,  1915,  all  secured  in 
payment  by  lien  on  the  land  secondary  to 
that  securing  the  debt  of  the  National  Be- 
nevolent Association.     From  the  cash  pay- 
ment to  plaintiffs,  among  other  items,  was 
deducted  by   the   corporation  $1,886.     This 
sum  represented  earned  interest  on  the  $17,- 
500   debt   which   the   corporation   assumed. 
The  cash  paid  plaintiffs  by  Hobby  was  from 
cash  subscriptions  to  stock  in  the  corpora- 
tion.   Hobby  as  trustee  also  conveyed  to  the 
Interurban   Land  &  Development  Company 
the  110  acrei^  known  as  the  Lauderdale  tract. 


Only  a  general  statement  that  this  deed  was 
Introduced  appears  In  the  record.  There  is, 
however,  in  the  record  oral  testimony  es- 
tablishing that  the  consideration  was  $22,- 
000,  which  was  paid  by  the  corporation's  as- 
suming $6,000  of  purchase-money  notes  due 
from  Mayfleld  to  Lauderdale,  paying  the 
$1,500  advanced  by  Mayfleld  and  Carwile, 
which  was  also  paid  from  the  cash  subscrip- 
tion to  stock  and  Issuing  its  stock  tor 
$14,500. 

When  the  corporation  acquired  the  land,  it 
was  for  the  purpose  of  dividing  it  into  small 
tracts   for   suburban   homes.     In   order    to 
make  sales  possible,  it  was  necessary  to  have 
the  tracts  as  sold  released  from  both   the 
flrst  and  second  liens.    At  all  events,  plain- 
tiffs informed  those  acting  for  the  corpora- 
tion that  they  had  such  an  arrangement  with 
the  holder  of  the  flrst  lien  and  would  in- 
sert a  similar  agreement  In  tlie  deed  to  the 
corporation  as  between  the  corporation  and 
themselves.      The   agreement    was   omitted 
from  the  deed.    Deed  of  correction.  Including 
the  provision,  was  promised,  but  never  ex- 
ecuted.   As  a  consequence,  it  was  impossible 
to  effect  what  defendants  term  a   ''selling 
campaign,*'  for  the  reason  that  prospective 
purchasers  would  demand  some  arrangement 
of  the  flrst  and  seocmd  lien  notes  before  pur- 
chasing.   The  corporation's  plan  was  to  sub- 
divide the  land  and  sell  same  at  once  in  order 
to  provide  funds  with  which  to  meet  its  in- 
debtedness.    In    the   meantime,   the    $2,500 
flrst  lien  note  and  interest,  as  well  as  the  in- 
terest on  the  $15,000  flrst  lien  note,  which  the 
corporation  assumed,  matured,  and  default 
was  made  in  its  payment  for  the  reason  that 
the  corporation  had  no  funds.    The  first  lien 
holder  thereupon  declared  the  entire  debt  due 
as  it  had  the  right  to  do  and  advertised  the 
property  for  sale  for  the  first  Tuesday  in 
February,  1914.    Meanwhile,  the  semiannual 
interest  on  plaintiffs'  second  lien  notes  ma- 
tured and  was  not  paid,  which  fact  matured 
the  second  lien  notes  at  the  option  of  plain- 
tiffs.   On  promise  to  pay  $500  to  the  owners, 
plaintiffs  secured  a  60-day  extension  of  the 
first  lien  debt,  which  deferred  the  sale  there- 
under, and  at  once  advertised  the  land  for 
sale  under  their  second  lien  for  the^first  Tues- 
day in  March,  1914.     Plaintiffs  failed,  how- 
ever, to  pay  the  $500  promised  the  flrst  lioi 
holder.    Thereupon  Carwile  purchased  from 
the  holder  the  flrst  lien  debt  and  advertised 
the  land  for  sale  thereunder,  simultaneously 
in  time  with  the  sale  under  the  second  lien. 
Much  is  developed  in  the  evidence  by  both 
parties  concerning  the  motives  of  each  in 
advertising  the  land  for  sale  under  the  re- 
spective liens  and  what  preceded  such  action ; 
but,  inasmuch  as  the  net  result  was  the  ad- 
vertisements, a  statement  of  such  evidence 
will  be  of  no  consequence,  and  for  that  rea- 
son is  omitted.    Matters  so  standing,  Carwile 
and   Laird  and  Senter   tentatively  reached 
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an  agreement,  by  which  both  debts  were  to  be 
extended  for  such  time  as  would  enable  the 
corporation  to  sell  some  of  Its  Land  and  ease 
its  financial  stress,  but  which  Carwile  de- 
clined to  execute.  About  this  time  certain 
subscribers  to  the  stock  of  the  corporation 
learned  for  the  first  time  that  the  Lauder- 
dale tract  had  been  conveyed  to  the  corpora- 
tion at  an  advance  of  $14,500  above  what  had 
been  paid  for  It,  and  for  which  corporate 
stock  had  been  issued  to  Garwile.  ^The  dia- 
dosnre  evoked  considerable  discussion  among 
those  not  previously  aware  of  the  fact.  As 
a  result,  Carwile  called  a  stockholders'  meet- 
ing, the  upshot  of  which  was  the  appoint- 
ment of  a  committee  from  the  stockholders 
who  conferred  with  Garwile  and  plaintiffs 
and  an  oral  agreement  reached  for  adjust- 
ment of  all  matters.  The  agreement  was  de- 
tailed to  the  attorneys  for  the  corporation, 
who  reduced  same  to  writing.  The  agree- 
ment was  signed  by  Carwile  individually  and 
by  Hugh  E.  Prather,  claiming  to  represent 
all  the  stockholders  in  the  Interurban  Land 
&  Development  Company,  other  than  those 
owning  the  $14,500  which  represented  the 
profit  on  the  Lauderdale  tract  The  agree- 
ment, after  reciting  that  the  parties  de- 
sired to  compromise  differences  which  had 
arisen  concerning  the  management  of  the 
corporation,  provided,  so  far  as  is  necessary 
to  state,  in  substance,  that  Carwile  would 
secure  $14,500  of  the  stock  of  the  Interurban 
Land  &  Development  Company  and  deliver 
same  canceled  to  Prather  and  associates,  pay 
them  $1,875  cash,  which  sum  represented  the 
cash  payment  on  the  l^auderdale  tract,  ad- 
vanced to  Carwile,  and  $375  collected  by  him 
as  rentals  for  the  lands  of  the  corporation, 
and  resign  from  the  presidency  of  the  corpo- 
ration. Prather  and  associates  agreed  to 
procure  the  conveyance  of  the  Lauderdale 
tract  of  land  to  Carwile,  who  was  to  assume 
the  incnmbrance  thereon;  pay  the  first  lien 
notes  against  the  Fowler  tract  of  land  held 
by  Carwile,  on  condition  that  Carwile  would 
transfer  the  lien  as  directed.  Carwile  and 
plaintiff's  agreed  to  withdraw  their  respective 
notices  of  sale  and  abandon  same.  The 
agreement  was  to  be  consummated  in  30  days, 
and,  when  consummated,  should  acquit  all  of 
any  liability  to  the  other. 

Simultaneously  with  the  execution  of  the 
foregoing  agreement,  another  was  executed 
between  Prather,  representing  all  the  stock- 
holders (other  than  those  owning  the  stock 
agreed  to  be  secured  and  delivered  by  Car- 
wile), and  Laird,  Senter,  Donoho,  and  Thomp- 
son, the  plaintiffs  herein  and  owners  of  the 
second  lien  notes  against  the  Fowler  tract, 
aggregating  $12,500,  by  which  they  ratified 
and  confirmed  the  contract  between  Prather 
and  Carwile  and  agreed  to  cancel  their  sec- 
ond lien  notes  and  deliver  same  to  Prattler 
in  consideration  of  the  delivery  to  them  by 
Prather  of  $13,000  of  the  capital  stock  of  the 
Intern rban  Land  &  Development  Company 


on  condition  that  when  the  contract  between. 
Prather  and  Carwile  was  consummated  the 
Interurban  I^nd  &  Development  Company 
was  the  owner  of  the  Fowler  20O-acre  tract, 
subject  only  to  the  first  lien  notes  held  by 
Carwile,  and  that  there  sl^ould  be  outstand- 
ing of  the  capital  stock  of  the  Interurban 
Land  k  Development  Company  only  $10,000 
plus  the  $18,000  of  stock  to  be  delivered  to 
them.  After  execution  and  delivery  of  the 
foregoing  contracts,  both  Carwile  and  plain- 
tiffs withdrew  notices  of  their  respective 
sales  and  abandoned  same.  Carwile  secured 
and  delivered  to  Prather  the  $14,500  of  stock, 
paid  the  $1,875  cash,  and  resigned  as  presi- 
dent of  the  Interurban  Land  &  Development 
Company.  Prather  was  elected  president  of 
the  corporation  to  succe^  Carwile^  and  at  a 
special  meeting  of  the  directors,  those  pres- 
ent being  Prather,  Laird,  Sentfer,  Dupies,  and 
Hardy,  the  president  and  secretary  were  au- 
thorized to  procure  a  loan  of  $18,500  from  G. 
W.  Owens  with  which  to  take  over  and  renew 
and  extend  the  first  lien  notes  then  held  by 
Carwile.  Owens  did,  at  request  of  Senter 
and  Laird,  take  over  the  notes  and  lien  held 
by  Carwile.  The  Interurban  Land  &  De- 
velopment Company  by  appropriate  action 
authorized  its  officers  to  execute  deed  to  the 
Lauderdale  tract  to  Carwile,  which  they  did; 
Carwile  assuming  the  incumbrance  thereon. 
The  several  things  done  by  the  parties  under 
their  respective  contracts.  Just  recited,  were 
not  accomplished  within  th^  30  days  specified 
in  the  contract  between  Prather  and  asso- 
ciates and  Carwile;  but  the  evidence  will 
warrant  the  conclusion  both  of  mutual  ex- 
tension and  subsequent  ratification  and  ac- 
quiescence in  what  was  actually  done.  Sub- 
sequent to  the  foregoing,  the  owners  of  the 
second  lien  notes  against  the  Fowler  tract  of 
200  acres.  Laird,  Senter,  Donoho,  and  Thomp- 
son advertised  and  sold  same  for  an  inconse- 
quential sum,  which  was  credited  upon  the 
notes.  Laird  being  the  purchaser  at  the  sale, 
conveying  subsequently  a  fourth  interest 
therein  to  his  coplaintiffs.  Thereafter,  the 
Fowler  Land  Company,  a  private  corporation, 
was  organized  and  enfranchised;  tjie  orig- 
inal directors  being  Hugh  E.  Prather,  H.  D. 
Lindsley,  and  A.  S,  Laird.  After  its  organ- 
ization, the  title  to  the  Fowler  200  acres  ac- 
quired at  the  sale  under  the  second  lien  notes 
was  conveyed  to  the  Fowler  Land  Company. 
The  Interurban  Land  &  Development  Com- 
pany, by  its  proper  officers  and  under  au- 
thority of  appropriate  resolution,  conveyed 
by  quitclaim  deed  whatever  interest  it  had 
in  said  200-acre  tract  to  the  Fowler  Land 
Company  in  consideration  of  the  assumption 
by  the  vendee  of  the  first  lien  thereon.  The 
200  acres  of  land  are  all  the  assets  of  the 
corporation.  The  authorized  capital  stock 
of  the  Fowler  Land  Company  was  $25,000. 
Originally  certificates  of  stock  for  $3,500 
were  issued  to  Laird,  Senter,  Donoho,  and 
Thompson  each,  and  one  for  $10,000  to  them 
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collectively.  Subsequentiy,  the  certlflcate  tor 
$10,000  was  surrendered  and  $8,500  thereof 
issued  to  Prather,  Lindsley,  Dupies,  Nichol- 
son, Hardy,  Irish,  Tenison  and  Fllppen  for- 
mer subscribers  in  the  Internrban  Land  & 
Development  Company,  In  the  amount  to 
which  they  had  formerly  subscribed  to  the 
stock  of  the  last-named  corporation;  the 
balance  of  the  stock  remaining  subject  to  the 
action  of  the  new  corporation. 

The  first  assignment  presents  the  conten- 
tion that  the  court  erred  in  refusing  to  per- 
emptorily direct  verdict  for  plaintiffs  for  the 
reason  that  the  evidence  disclosed  without 
controversy  that  the  Interurban  Land  &  De- 
velopment Company  was  insolvent,  was  in- 
debted to  plaintiffs  in  the  amount  sued  for, 
and  that  the  defendants  had  subscribed  to 
its  capital  stock  in  the  amounts  alleged  for 
which  they  had  not  paid.  Ordinarily,  under 
the  facts  recited,  subscribers  to  the  capital 
stock  of  a  corporation  would  be  liable  to 
creditors  in  the  manner  claimed.  The  Jury 
found,  however,  in  response  to  various  is- 
sues of  fact  submitted  to  them,  that  any  lia- 
bility of  defendants  as  subscribers  to  tiie 
stock  of  the  Interurban  Land  &  Development 
Company  had  been  compromised  by  the 
agreements  referred  to  in  this  opinion  with 
the  consent,  acquiescence,  and  authority  of 
plaintiffs,  the  Interurban  Land  i&  Develop- 
ment '  Company,  its  officers,  directors,  and 
stockholders,  and  that  thereafter  all  matters 
therein  agreed  to  be  performed  were  consum- 
mated. Such  compromise  agreements  plain- 
tiffs in  final  analysis  assert  did  not  include 
or  contemplate  any  adjustment  of  defend- 
ants' liability  as  subscribers  to  the  stock  of 
the  corporation.  In  short,  that  they  were 
s^arate  transactions,  the  stock  of  $14,500 
being  in  payment  of  the  profit  made  on  the 
Lauderdale  tract  of  land,  while  the  subscrip- 
tions were  merely  agreements  to  purchase 
that  much  additional  stock.  Concerning 
these  subscriptions,  it  is  not  in  dispute  that 
each  of  the  defendants  subscribed  for  the 
amount  claimed.  Hobby  and  McFarland 
subscribed  at  the  solicitation  of  Carwile  with 
the  understanding  that  they  might  recede 
from  their  obligation  before  organization. 
This  they  did.  Carwile  assumed  their  obli- 
gation. Carwile  testified  that  his  subscrip- 
tion to  the  capital  stock  of  the  corporation, 
as  well  as  the  Hobby  and  McFarland  sub- 
scriptions which  he  assumed,  were  paid  for 
with  the  stock  issued  for  the  profit  made  out 
of  the  Lauderdale  tract,  and  that  it  was  at 
all  times  the  understanding  that  it  should  be 
paid  in  that  manner. 

[1.2]  We  do  not  find  this  claim  disputed. 
Reference  to  the  compromise  agreements 
will  disclose  that  it  was  this  stock  that  the 
plaintiffs  and  all  the  other  subscribers  re- 
quired Carwile  to  surrender  as  part  of  the 
adjustmr^nt.  Assuming  then  that  Carwile 
was  in  legal  contemplation  a  promoter  of  the 


Interurban  Land  ft  Development  Company, 
and  subject  to  the  liability  generally  en- 
forced against  promoters,  and  conceding  It 
to  be  a  fact  that  he  turned  Into  the  corpora- 
tion  the  Lauderdale  land  at  a  sum  largely  in 
excess  of  its  actual  value,  and  waiving  the 
question  of  whether  plaintiffs  had  full  knowl- 
edge of  that  fact  at  that  time,  we  neverthe- 
less conclude  that  his  liability  In  that  respect 
was  contemplated  and  included  in  the  com- 
promise agreements,  and  if  such  agreements 
were  consummated  his  liability  as  a  subscrib- 
er adjudged  and  discharged,  notwithstanding 
that  we  are  also  of  the  opinion  that  as 
against  creditors  and  bona  fide  subscribers 
to  the  stock  the  payment  of  the  stock  sub- 
scription by  overvaluation  of  the  land  was 
not  in  law  a  payment.  We  base  our  conda- 
sion  upon  the  legal  effect  of  the  compromise 
agreements  and  the  performance  of  their  pro- 
visions. Gilliam  v.  Alford,  69  Tex.  267,  6 
S.  W.  757;  Houston  &  Tex.  Cen.  R.  Co.  v. 
McCarty.  94  Tex.  298,  60  S.  W.  430,  53  L. 
R.  A.  507,  86  Am.  St  Rep.  854.  In  the  case 
first  cited,  omitting  some  of  the  details,  the 
husband  of  Mrs.  Gilliam  agreed  to  pay  Al- 
ford $4,000  in  consideration  that  Alford 
would  pay  the  dues  and  assessments  on  two 
certificates  of  $3,000  each  in  the  American  Le- 
gion of  Honor  when  the  certificates  became 
payable ;  one  being  payable  to  Gilliam's  wife 
at  his  death,  and  the  other  payable  to  him 
or  his  children  at  the  death  of  his  wife.  GU- 
liam  died,  at  which  time  a  controversy  arose 
between  his  widow  and  Alford  in  relation  to 
their  respective  rights.  The  matter  was 
finally  compromised  by  BCrs.  Gilliam  paying 
Alford  $2,000  in  full  satisfaction  of  his  claims 
under  the  contract  and  by  Mrs.  Gilliam 
agreeing  to  repay  to  Alford  the  assessments, 
paid  on  the  policy  on  her  life  and  payable  at 
that  time  to  her  children.  It  was  the  rule 
then,  as  it  is  now,  that  such  contracts  are  en- 
forceable to  the  amount  only  of  the  assess- 
ments and  dues  paid,  with  interest ;  but  on  the 
facts  related  in  a  suit  by  Mrs.  Gilliam  to  re- 
cover the  amount  paid  the  court  upheld  the 
compromise,  declaring  that — 

''Voluntary  settiements  are  so  favored  that 
if  a  doubt  or  dispute  exists  between  the  parties 
with  respect  to  their  rights,  and  all  have  the 
same  knowledge  or  means  of  obtaining  knowl- 
edge concerning  the  circumstances  involving 
those  rights,  and  there  is  no  fraud,  misrepre- 
sentation, concealment,  or  other  misleading  in- 
cident, a  compromise  into  which  they  have  vol- 
untarily entered  must  stand  and  be  enforced, 
although  the  final  issue  may  be  different  from 
that  which  was  anticipated,  and  although  the 
disposition  made  by  the  parties  in  their  agree- 
ment may  not  be  that  which  th«  court  would 
have  decreed  had  the  controversy  been  brought 
before  it  for  decision." 

Whatever  may  have  been  the  knowledge  of 
the  plaintiffs  and  the  bona  fide  -subscribers 
to  the  stock  at  the  inception  of  the  matter 
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concerning  tbe  profit  Carwile  songht  to  make 
upon  the  Lauderdale  land  and  the  Issuance  of 
the  ''watered"  stock  In  that  connection,  that 
matter  was  surely  bared  at  the  several 
meetings  and  discussions  prior  to  the  time 
the  agreements  were  signed  and  delivered. 
The  one  subject  of  discussion  was  that  fact; 
and  the  one  purpose  <^  the  meeting  to  re- 
quire Carwile  to  surrender  the  stock,  repay 
the  Interurban  Land  ft  Development  Ck>m- 
pany  the  cash  advanced  on  the  Lauderdale 
land,  receive  It  back  and  assume  the  payment 
of  the  mortgage  thereon,  and  retire  from  fur- 
ther connection  with  the  corporation.  Such 
was  the  prime  object  of  the  agreements  be- 
tween the  several  contracting  parties.  All 
interested,  Including  plaintiffs,  possessed  full 
knowledge  of  the  facts,  concerning  which  no 
fraud,  misrepresentation,  or  concealment  was 
practiced.  It  may  be  that  Carwile,*  all  other 
Issues  aside,  would  have  been  liable  on  his 
subscription,  or,  as  some  authority  indicates, 
upon  the  watered  stock  for  plaintiffs'  debt 
but  for  the  compromise;  but,  as  the  court 
say  in  the  case  cited,  "If  a  doubt  or  dispute 
exists  betw^n  the  parties  with  respect  to 
their  rights,"  the  compromise  will  be  enforc- 
ed whatever  might  have  been  the  result  in  a 
proceeding  in  court. 

On  the  issue  of  compromise,  plaintiffs  al- 
so assert  that  the  finding  of  the  jury  that 
the  matters  required  to  be  performed  by  the 
compromise  agreements  were  In  fact  consum- 
mated Is  without  support  in  the  evidence. 
We  have  examined  the  evidence  on  the  mat- 
ter pointed  out  by  plaintiffs,  and  we  are  not 
prepared  to  say  that  the  finding  is  without 
such  support.  We  could  in  deference  to 
counsel  quote  the  evidence,  but  it  would  serve 
no  useful  purpose  to  do  so.  Upon  us  Is  the 
duty  and  responsibility  In  such  case,  and  we 
apprehend  it  is  sufficient  to  state  our  conclu- 
sions, since  they  may  be  reviewed. 

[3]  As  relates  to  defendants  Hobby  and 
McFarland,  while  our  holding  that  the  com- 
promise satisfied  all  liability  on  the  subscrip- 
tion contracts  would  release  them  as  well  as 
Carwile,  we  also  are  of  opinion  that  they  are 
not  liable  on  other  grounds  urged  by  their 
counsel.  Their  subscription  was  made  with 
the  option  of  rescinding.  Rescission  was 
made,  and  before  the  enfranchisement  of 
the  corporation  or  its  organization,  and  be- 
fore any  liability  to  any  creditor  or  stock- 
holder was  incurred.  The  corporation  agreed 
and  consented  to  the  arrangement  and  Issued 
the  stock  to  Carwile,  who  assumed  their 
liability  in  that  behalt  Plaintiffs  cannot 
complain  that  tbe  promoters  released  Hobby 
and  Mcf^rland  and  the  corporation  confirm- 
ed that  act  at  a  time  prior  to  plaintiffs*  sale 
to  the  corporation  and  consequent  reliance 
on  its  assets. 

[4]  The  second  assignment  complains  of  the 
action  of  the*court  In  permitting  counsel  for 
defendants,  over  objections  of  plaintiffs,  to 


elicit  from  the  witness  Laird  on  cross-exam- 
ination the  statement  that,  after  plaintiffs 
bought  the  Fowler  tract  under  forced  sale 
against  the  Interurban  Land  &  Development 
Company,  they  organized  and  enfranchised 
the  Fowler  Land  Company  with  an  author- 
ized capital  stock  of  $26,000,  certificates  for 
$3,500  of  which  was  issued  to  each  plaintiff 
and  one  for  $10,000  to  plaintiffs  collectively, 
which  in  turn  was  surrendered  and  Issued  to 
Hugh  Prather  and  his  associates,  and  to 
which  corporation  plaintiffs  conveyed  the 
Fowler  tract.  We  conclude  the  evidence  was 
admissible  It  was  alleged  by  the  defendants 
that  the.  incorporation  of  the  Fowler  Land 
Company  and  the  distribution  of  Its  stock 
was  in  consummation  of  that  portion  of  the 
compnMnise  agreement  affecting  plaintiffs 
and  Hugh  Prather  and  associates.  By  the 
contract  betweeb  Prather  and  associates  and 
defendants  the  latter  agreed  to  surrender  and 
cancel  their  second  lien  notes  in  consideration 
of  the  delivery  to  them  of  $13,000  of  stock 
in  the  Interurban  Land  &  Development  Com- 
pany, which  latter  corporation  the  parties 
agreed  was  to  own  the  Fowler  tract  of  land 
and  have  outstanding  of  its  capital  stock  the 
$13,000  agreed  to  be  delivered  to  plaintiffs  and 
the  $10,000  mentioned  in  the  contract  between 
Carwile  and  Hugh  Prather  and  associates,  and 
which  represented  the  bona  fide  subscriptions 
to  the  ![nterurban  Land  &  Development  Com- 
pany. Instead  of  surrendering  and  cancel- 
ing their  notes,  plaintiffs  foreclosed  them 
against  the  Interurban  Land  &  Development 
Company  and  secured  title  in  themselves  to 
the  Fowler  tract.  That  fact  alone  might  not 
tend  to  prove  defendants'  allegations.  But 
the  further  fact  that  plaintiffs  conveyed  the 
land  to  the  Fowler  Land  Company  for  the 
amount  of  stock  they  agreed  to  accept  in  the 
Interurban  Land  &  Development  Company 
and  caused  to  be  Issued  to  Prather  and  asso- 
ciates the  amount  of  stock  they  have  form- 
erly subscribed  In  the  Interurban  Land  ft  De- 
velopment Company  does,  in  our  opinion, 
present  facts  strongly  In  support  of  the  alle- 
gation. 

[6]  Further,  the  admission  of  the  testimony 
is  harmless,  for  tbe  reason  that  the  witness 
l4ilrd  testified  without  objection  that  the  or- 
ganization of  the  Fowler  Land  Company  was 
by  agreement  between  plaintiffs  and  Prather 
and  associates,  and  that  the  latter  were  to  re- 
ceive as  much  stock  in  the  Fowler  Land  Com- 
pany as  they  had  subscribed  to  in  the  Inter- 
urban Land  &  Development  Company;  that 
their  interest  in  the  new  corporation  was  to 
be  measured  by  their  interest  in  the  old  one. 

The  third  assignment  complains  of  the  ac- 
tion of  the  court  in  permitting  counsel  for  de- 
fendants to  elicit  from  the  witness  Laird  the 
statement  that  plaintiffs  had  owned  the  Fow- 
ler tract  for  two  years  when  It  was  sold  to  the 
Interurban  Land  &  Development  Company  at 
a  profit  of  $10,000.    The  bill  preserving  the 
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objection  discloses  that  the  witness  at  other 
times  during  the  trial  testified  to  substantially 
the  same  facts  without  objection^  and  it  so  ap- 
pears from  the  record.  While  the  testimony 
might  be  justified  on  other  grounds,  It  has 
been  repeatedly  ruled  that  the  fact  that  the 
same  testimony  was  admitted  without  objec- 
tion affords  suflicient  reason  for  holding  that 
it  does  not,  even  if  erroneous,  constitute  re- 
versible error. 

[6-8]  The  fourth  assignment  of  error  com- 
plains of  the  admission  in  testimony  of  the 
contract  between  Carwile  and  Prather  and 
associates,  while  the  fifth  assignment  com- 
plains of  the  admission  in  testimony  of  the 
contract  between  Prather  and  associates  and 
plaintiffs,  both  of  which  we  have  substantial- 
ly recited  in  our  statement  of  the  case.  Nu- 
merous objections  to  the  admission  of  the 
agreements  are  raised  by  plafntiffs.  Defend- 
ants urge  that  the  action  of  the  court  should 
not  be  reviewed  for  the  reason  that  the  bills 
of  exception  taken  at  the  time  merely  disclose 
that  the  plaintiffs  merely  objected  to  the  ad- 
mission of  the  contracts  without  specifying 
the  ground  of  the  objection.  While  the  rea- 
son urged  by  defendants  for  refusing  to  re- 
view the  action  of  the  court  is  undeniably  suf- 
ficient, we  are  also  of  opinion  that  the  con- 
tracts in  the  light  of  the  pleading  were  both 
relevant  and  pertinent 

[91  The  sixth  assignment  of  error  com- 
plains of  the  action  of  the  court  In  permitting 
the  witness  J.  Hart  Willis  to  testify,  over 
plaintiffs'  objection,  that  Carwile,  while 
consulting  with  the  witness  as  attorney,  ad- 
vised him  that  the  Interurban  Land  &  Devel- 
opment Company  was  in  trouble,  its  property 
having  been  advertised  for  sale  by  the  hold- 
ers of  second  lien  notes,  and  that  he  desired 
to  protect  its  stockholders,  and  that  the  wit- 
ness had  advised  him  how  to  proceed.  The 
contention  is  that  the  testimony  is  hearsay 
and  self-serving.  If  there  is  any  portion  of  the 
testimony  that  was  improperly  admitted,  it  is 
the  statement  of  Carwile  repeated  by  the  wit- 
ness that  he  (Carwile)  desired  to  "protect" 
the  stockholders  of  the  corporation.  That 
statement  alone  is  not  sufficient  to  constitute 
reversible  error,  even  though  it  be  self-serv- 
ing. The  declaration  by  Carwile  that  he  de- 
sired to  protect  the  interest  of  the  stockhold- 
ers may  be  conceded  to  be  technically  self- 
serving,  so  far  as  relates  to  his  motives  in 
the  management  of  the  corporation.  It  was 
not,  however,  the  statement  of  a  fact  or  cir- 
cumstance of  material  importance  upon  the 
issues  of  the  case.  At  most,  the  testimony 
was,  in  our  opinion,  harmless. 

[101  Complaint  is  also  made  of  the  action 
of  the  court  in  permitting  the  same  witness 
to  testify,  over  plaintiffs'  objection,  that  he 
and  plaintiffs  Senter  and  Laird  were  in  the 
office  of  Mr.  Knight  when  the  contract  signed 
by  Prather  and  associates  was  prepared,  at 
which  time  witness  inquired  whom  Prather 


represented,  whereupon  both  Prather  and 
Laird  declared  that  Prather  was  acting  for 
all  parties  concerned.  In  our  opinion  the 
testimony  did  not,  as  urged  by  plaintiffs,  tend 
either  to  contradict  or  vary  the  terms  of  the 
written  contract.  The  evidence  tended  to 
prove,  if  anything,  merely  that  which  the  con- 
tracts indicated,  and,  since  there  was  a  de- 
nial by  some  of  the  parties  that  they  were 
bound  thereby,  the  statements  made  by  those 
present  at  the  time  of  the  preparation  of  the 
contract  were  admls&lble  on  that  issue  for 
such  consideration  as  the  jury  might  accord 
it 

[1 1 , 1 21  Error  is  assigned  upon  the  action 
of  the  trial  judge  in  interrogating  the  wit- 
ness Henry  D.  Lindsley.  Differences  having 
arisen  between  counsel  concerning  whether 
the  witness  said  that  certain  subsequent  acts 
of  those  interested  were  in  pursuance  of  the 
compromise  agreements,  the  court  interrogat- 
ed the  witness  and  elicited  from  him  in  sub- 
stance that  the  organization  of  the  Fowler 
Land  Company  was,  among  other  things,  in 
consummation  of  the  compromise  agree- 
ments, not  every  detail,  but  the  general  pur- 
pose sought  thereby.  The  testimony  in  our 
opinion  was  both  pertinent  and  relevant  on 
the  issue  of  compromise.  The  fact  that  it 
was  elicited  by  the  court  did  not,  of  course, 
rendered  it  any  the  less  admissible. 

Error  is  also  assigned  on  the-  action  of  the 
trial  judge  in  further  eliciting,  over  plaintiffs' 
objection,  from  the  witness  Lindsley  the 
statement  that  the  Fowler  Land  Company 
represented  the  original  arrangement,  with 
Carwile*s  Interest  out,  and  the  further  fact, 
which  the  court  declared  he  desired  for  pub- 
lic information,  that  the  Fowler  Land  Com- 
pany had  entered  into  a  contract  to  sell  the 
Fowler  tract  to  the  Industrial  College  for 
Colored  Youth  of  Texas  for  $45,000. 

[131  The  objection  disclosed  by  the  bill  is, 
in  effect,  that  the  information  was  highly 
prejudicial  because  suggestive  of  the  attitude 
and  private  opinion  of  the  court  concerning 
the  issues  before  the  jury.  The  action  of  the 
court  did  not,  in  our  opinion,  indicate  any 
bias  or  predilection  for  or  against  either 
side  to  the  controversy.  While  we  agree  that 
the  fact  that  the  land  was  sold  did  not  prove 
or  disprove  any  material  issue  in  the  case, 
we  are  not  prepared  to  agree  that  it  was  prej- 
udicial for  the  reasons  set  out  in  the  bill. 

[1 41  Further,  according  to  the  qualincation 
of  the  bill  no  objection  was  made  to  the  mat- 
ter complained  of  at  the  time,  but*  was  pre- 
sented and  raised  for  the  first  time  approx- 
imately five  months  subsequent  to  the  trial. 
Objection  to  any  consideration  of  the  issue  Is 
made  on  that  ground  and  ought  to  and  t^ill 
be  sustained. 

There  are  22  assignments  of  error  calling 
into  review  the  correctness  of  as  many  issues; 
of  fact  submitted  to  the  Jury  and  under  which 
there  is  submitted  a  total  of  98  propositions 
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for  separate  conslderatioii.  To  consider  the 
points  seriatim  would  extend  this  opinion  be- 
yond the  point  of  toleration,  which  is  our  ex- 
cuse for  reciting  the  fact  Notwithstanding 
the  assignments  are,  in  our  opinion,  multl* 
farious  under  the  rules  prescribed  by  the  Su- 
preme Court,  we  have  examined  the  issues 
so  submitted  and  the  points  urged  thereunder 
and  reached  the  conclusion  that  there  is 
nothing  shown  which  would  authorize  a  re- 
versal of  the  case.  The  interrogatories  do 
not,  in  our  opinion,  present  the  issues  as 
clearly  as  might  easily  have  been  done,  and 
yet  each  does  embrace  issues  of  fact  material 
to  the  determination  of  the  case  and  which 
the  parties  had  a  right  to  submit.  In  some 
instances  the  interrogatories  embrace  more 
than  one  disputed  issue,  but  the  answer  to  the 
interrogatory,  as  well  as  the  answers  of  the 
Jury  to  all  the  interrogatories,  consisting  or 
28  by  plaintifiFs  and  22  by  defendants,  a  total 
of  50  special  issues  of  fact,  indicate  that  the 
error,  if  any,  was  harmless,  and  did  not 
amount  to  such  a  denial  of  plaintiffs'  rights 
as  was  reasonably  calculated  to  or  did  cause 
the  rendition  of  an  improper  verdict 

[1B-17]  It  is  urged  that  the  court  erred  in 
charging  the  Jury  that  the  burden  of  proof 
was  upon  plaintiffs  "to  make  out  their  case 
by  a  preponderance  of  the  evidence,"  for 
the  reason  that  such  burden  was  upon  de- 
fendants on  tl^e  issue  of  compromise  and 
settlement  The  charge,  in  our  opinion,  was 
not  error. 

*'Tbe  general  rule  is  that  the  burden  of  proof 
'remains  on  a  party  offering  a  fact  in  support 
of  bis  case,  and  does  not  change  in  any  aspect 
of  the  cause;  though  the  weight  of  evidence  may 
shift  from  side  to  side,  according  to  the  nature 
and  strength  of  the  proof  offered  in  support  or 
denial  of  the  main  fact  to  be  established.' 
•  ♦  ♦  The  same  rule  holds  in  reference  to 
defendants,  when  they  set  up  an  independent 
fact  by  way  of  confession  and  avoidance.  Thus 
thoy  admit  the  plaintiffs'  case,  and  as  to  such 
case  assume  the  onus  probandi.  As  in  an  ac- 
tion of  debt,  when  the  defendant  pleads  pay- 
ment, accord  and  satisfaction,  a  discharge  in 
bankruptcy/*  etc.  Clark  v.  Hills,  67  Tex.  141, 
2  S.  W.  356. 

It  would  have  been  appropriate  and 
correct  for  the  court  to  have  further  in- 
structed the  Jury  that  the  burden  was  upon 
the  defendants  to  prove  that  they  had  ad- 
Justed  and  compromised  their  liability  upon 
the  stock  subscriptions,  for  obviously  the 
burden  in  that  respect  was  upon  them.  The 
court  failing  to  do  so,  it  was  the  duty  of 
plaintiffs  to  either  object  to  the  main  charge 
on  the  ground  that  it  did  not  Instruct  that 
the  burden  was  upon  defendants  on  the  facts 
affirmed  by  them,  or  to  tender  a  special 
charge  in  that  respect  They  observed 
neither  rule.  As  a  consequence  the  matter 
cannot  bo  reviewed. 

[1 8, 1 9]  There  are  five  assignments  of  error 


which  assert  that  the  court  erred  in  refusing 
to  grant  the  plaintiffs  another  trial  on  the 
ground  of  newly  discovered  evidence.  Xt 
will  serve  no  good  purpose  nor  preserve  to 
plaintiffs  any  benefit  by  reciting  the  evi- 
dence contained  in  the  motion.  We  have 
read  and  considered  it  It  is  cumulative  in 
tendency  and  bears  more  upon  the  motive 
of  defendant  Garwile  than  upon  the  control- 
ling issues  in  the  case.  In  any  event,  the 
facts  presented  at  most  called  for  the  ex- 
ercise of  the  court's  discretion,  and  the  facts 
not  being  of  such  character  or  controlling 
force  as  to  indicate  that  the  court  was  im- 
prudent or  that  his  Judgment  was  inherently 
unsound,  his  action  does  not  show  an  abuse 
of  liis  discretion,  which,  being  true,  ought 
not  to  be  interfered  with. 

There  are  some  assignments  of  error 
which  we  have  not  discussed  for  the  reason 
that'to  do  so  would  extend  the  opinion  be- 
yond the  proprieties,  but  which  are  over- 
ruled for  the  reason  that  they  do  not,  in 
our  opinion,  present  reversible  error. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  is  aflftrmed. 

Afilrmed. 
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(No.  1542.) 

Amarillo. 


(Court  of  Civil  Appeals  of  Texas. 
May  7,  1919.) 

1.  Bbokebs  ^=>57(1)— Commissions. 

Where  a  contract  to  sell  consummated  by  a 
broker  did  not  conform  to  the  enlistment  con- 
tract, the  broker  is  not  entitled  to  recover,  un- 
less he  can  show  that  the  departure  from  the 
enlistment  was  waived  by  the  vendor,  his  prin- 
cipal. 

2.  Brokers     €=:>82(4)—<?ohmissions— Recov- 
ery—Statute. 

In  an  action  by  a  broker  for  commissions 
for  procuring  a  purchaser,  held,  that  the  peti- 
tion, though  alleging  that  the  vendor,  through 
the  plaintiff,  executed  the  contract  of  sale,  must 
be  deemed  to  have  asserted  that  the  contract  of 
sale  was  executed  pursuant  to  the  enlistment 
contract;  hence  where  evidence  showed  that 
terms  of  sale  were  contrary  to  the  enlistment 
contract,  and  the  broker  introduced  oral  state- 
ments authorizing  a  sale  on  different  terms,  it 
was  error  to  refuse  to  allow  the  vendor  to  of- 
fer evidence  in  contradiction  thereof,  on  the 
theory  that,  since  he  did  not  deny  under  oath 
the  broker's  authority  to  execute  the  contract, 
he  should  not  under  Rev.  St.  1911,  art  1906, 
§  3710,  oh  trial  offer  proof  in  denial. 

Appeal  from  Dallam  County  Court;  Law- 
rence Ashby,  Judge. 

Action  by  W.  L.  Griffith  against  G.  W. 
Peoples.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  'Reversed  and  remanded 
for  new  trial. 


«==>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  DigesU  and  Indexes 
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Art  Schlofman,  of  Dalbart,  for  appellant. 
Bailey  &  Richards,  of  Dalhart,  for  appel- 
lee. 

BOYOE,  J.  Appellee,  as  plaintiff  in  the 
trial  court,  recovered  of  appellant  judgment 
for  a  sum  of  money  as  broker's  commission 
earried  in  procuring  a  purchaser  for  appel- 
lant's land.  Plaintiff's  petition  alleged  that 
the  defendant  entered  Into  a  written  contract 
employing  plaintiff  as  broker,  to  sell  certain^ 
lands,  by  the  terms  of  which  the  defendant 
listed  the  land  with  plaintiff  for  30  days  from 
December  19, 1917,  at  $6.75  per  acre,  net,  one- 
third  cash,  balance  in  one,  two,  and  three 
years  at  6  per  cent,  interest,  and  agreed  that 
the  plaintiff  was  to  have  "all  above  said  price 
he  gets  for  the  land  as  commission."  This 
contract  also  provided  that  the  "title  Is  to  be 
taken  as  It  Is."  The  petition  further  alleged 
that  plaintiff,  within  the  time  limited  by 
said  contract,  procured  a  purchaser,  Robert 
Qill,  who  was  ready,  willing,  and  able  to 
buy  said  land,  on  the  terms  of  the  listing  con- 
tract at  a  price  of  $8  per  acre.  This  alle^ 
gation  Is  followed  by  an  allegation  to  the 
effect: 

"That  on  the  22d  day  of  January,  A.  D. 
191B,  the  defendant,  acting  by  and  through  his 
agent,  plaintiff  herein,  made  and  entered  into 
a  written  'contract  of  sale  of  said  above-describ- 
ed land  and  premises  with  the  said  Robert  Gill." 

The  provisions  of  this  contract  will  be 
stated  in  detail  later.  Plaintiff  further  al- 
leged that  having  found  a  purchaser  who  was 
ready,  willing,  and  able  to  buy  said  land  upon 
the  terms  of  the  enlistment,  he  had  earned 
his  commission;  but  the  defendant,  through 
no  fault  of  the  plaintiff,  breached  the  contract 
and  refused  to  convey  the  property  to  the 
said  purchaser.  The  defendant  answered 
by  plea  to  the  Jurisdiction,  special  exceptions, 
and  general  denial. 

We  think  the  plea  to  the  jurisdiction  was 
properly  overruled.  While  the  amount  for 
which  plaintiff  alleged  he  sold  the  land  In 
excess  of  $6.75  per  acre  was  more  than  $1,000, 
the  contract  of  enlistment  expressly  pro- 
vided that  he  should  make  certain  payments 
out  of  this  amount,  and  the  petition  shows 
that  these  payments  would  have  reduced  the 
amount  of  his  recovery  to  less  than  $1,000. 

The  contract  of  sale  dated  January  22, 
1918,  above  referred  to,  provided  that  the 
said  purchaser,  Robert  Gill,  sjiould  buy  said 
land  and  pay  the  defendant  therefor  one- 
third  cash  upon  delivery  of  deed,  balance  in 
three  notes,  in  equal  amounts,  "bearing  in- 
terest from  May  1st,  1918,  at  six  per  cent, 
per  annum";  that  the  defendant  should  furn- 
ish to  the  said  Robert  Gill  within  30  days 
after  the  execution  of  the  contract  an  ab- 
stract of  title  to  said  lands,  showing  the 
defendant  to  have  a  fee-simple  title  there- 
to, free  and  clear  from  incumbrance,  the 
defendant  being  at  no  expense  on  the  ab- 


stract. The  contract  farther  provided  that 
$500  should  be  placed  by  the  purchaser  In 
escrow  with  the  First  National  Bank,  as  a 
forfeit,  in  case  the  said  purchaser  shoald 
fail  to  take  the  land,  in  the  event  the  defend- 
ant should  furnish  an  abstract  showing  ti- 
tle as  therein  provided  within  the  time  stip- 
ulated In  the  contract.  In  connection  with 
the  Introduction  of  this  contract,  the  plaintiff 
offered  testimony  which  tended  to  show  that 
defendant,  after  said  contract  was  written, 
read  It  over  and  Instructed  the  plaintiff  to 
sign  it  for  him.  The  testimony  proffered 
by  the  defendant  in  contradiction  of  this  oral 
authority  to  sign  such  contract  was  excluded 
on  plaintiffs  objection. 

[1,2]  It  is  clear,  we  think,  that  the  con- 
tract of  sale  departed  from  the  terms  of  the 
written  contract  of  enlistment  in  the  follow- 
ing particulars:  In  that  it  did  not  bind  the 
purchaser  to  take  the  land  unless  tiie  title 
proved  to  be  acceptable  and  permitted  a 
consummation  at  a  time  beyond  the  period 
of  the  time  for  sale  fixed  by  the  enlistment 
contract,  and  bound  the  defendant  to  furnish 
an  abstract  of  title;  also,  in  the  provision 
that  the  notes  should  bear  Interest  from  May 
1,  1918.  Since  the  contract  of  sale  as  con- 
summated by  plaintiff  did  not  conform  to  the 
enlistment  contract,  it  is  plain  that  plaintiff 
did  not  show  himself  entitled  to  recover  un- 
less he  should  further  show  that  this  depart- 
ure from  the  terms  of  the  enlistment  was 
waived  by  the  defendant  Goodwin  v.  Gun- 
ter.  185  S.  W.  295 ;  Ackers  v.  Moore.  209  S.  W. 
241.  The  purpose  of  the  oral  testimony  of- 
fered by  plaintiff,  which  tended  to  show  that 
he  was  authorized  to  execute  this  contract 
of  sale  as  written,  was  to  show  such  waiver. 
The  appellee  justifies  the  action  of  the  court 
in  admitting  such  testimony  and  in  refusing 
to  admit  evidence  offered  by  defendant  in 
contradiction  thereof,  on  the  ground  that  the 
plaintiff's  petition  was  founded  in  part  on 
said  contract  of  sale,  which  was  pleaded  as 
we  have  stated,  and  that  under  articles  1906 
and  3710,  R.  S.,  the  defendant,  since  he  did 
not  deny  under  oath  the  plaintiff's  author- 
ity to  execute  such  contract,  could  not,  on 
the  trial,  offer  proof  in  denial  thereof. 

We  entertain  serious  doubt  as  to  whether 
the  cause  of  action  is  so  founded  on  the 
sales  contract  as  to  bring  the  pleading  thereof 
within  the  provisions  of  said  articles  of  the 
statute.  I.  &  G.  N.  Ry.  Co.  v.  Lynch,  99  S.  W. 
160;  Heidenheimer  v.  Beer,  155  S.  W.  352; 
Larrabee  v.  Porter,  166  S.  W.  405;  Webb  v. 
Till,  134  Ga.  388,  67  S.  E.  1035.  We  do  not 
decide  this,  however.  But  we  are  of  the  opin- 
ion that  the  fair  conclusion  to  be  drawn  from 
plaintiff's  petition  Is  that  he  was  asserting 
therein  that  the  contract  of  sale  was  exe- 
cuted in  pursuance  to  the  terms  of  the  en- 
listment contract  and  under  the  authority 
thereof;  that  he  was  pleading  the  contract 
of  sale  as  evidencing  thereby  that  he  had 


Digitized  by  LjOOQIC 


Tex.)  .  TEXAS  ELECTRIC 

(214 

complied  with  tbe  term^  of  the  enlistment 
contract  by  securing  a  purchaser  ready,  will- 
ins,  and  able  to  purchase  under  its  terms. 
The  general  allegation  that  defendant,  "act- 
ing by  and  through  his  agent,  the  plaintiff,'* 
executed  such  contract  of  sale,  is  to  be  con- 
sidered in  connection  with  the  specific  al- 
legations of  authority  .conferred  by  the  en- 
listment contract  spedally  pleaded,  and  is 
to  be  limited  thereby.  The  pleading,  there- 
fore, showed  on  its  face  that  what  plain- 
tiir  was  claiming  to  have  done  as  entitling 
him  to  his  commission  did  not  have  such  le- 
gal effect.  The  oral  statements,  authorizing 
the  plaintiff  to  execute  a  contract  for  sale 
on  different  terms,  were  in  effect  a  modifica- 
tion of  the  terms  of  the  enlistment  contract, 
or,  as  some  courts  express  it,  a  waiver  of  some 
of  such  terms.  Goodwin  v.  Gunter,  185  S.  W. 
295.  The  plaintiff,  in  order  to  recover,  should 
have  himself  pleaded  such  fftct.  Prichard  v. 
Foster,  170  S.  W.  1077;  Braly  v.  Bamett,  34 
Tex.  av.  App.  433,  78  S.  W.  965;  HoUifield 
V.  Landrum,  31  Tex.  Civ.  App.  187,  71  S.  W. 
979.  The  defendant  was  not  informed  by 
the  pleading  that  plaintiff  would  rely  on  this 
oral  modification  of  the  enlistment  contract 
for  recovery,  and  such  pleading,  together 
with  the  application  of  articles  3710  and  1906 
to  defendant's  answer,  entrapped  the  de- 
fendant and  prevented  him  from  having  a 
trial  of  the  only  issue  on  which  the  plain- 
tiff would  be  entitled  to  a  recovery,  to  wit, 
whether  the  defendant,  with  knowledge  of 
the  terms  of  the  contract  of  sale,  as  embodied 
in  the  written  contract  with  the  purchaser, 
Gill,  authorized  the  plaintiff  to  execute  such 
contract,  thereby  modifying  to  that  extent 
the  terms  of  the  sale  as  fixed  by  the  enlist- 
ment contract. 

We  think  the  court  erred  in  permitting  the 
case  to  take  this  turn  over  the  objectjlons  of 
the  appellant  to  tbe  various  proceedings 
through  which  such  development  resulted,  and 
the  Judgment  wUl  for  this  reason  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 


TEXAS  ELECTRIC  RY.  CO.  T.  SIMMONS. 
(No.  8142.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

Feb.  15,  1919.    Rehearing  Denied 

July  5,  1919.) 

1.  Railroads  «=>413(1)  —  Right  op  Wat 
Fence— Oates— Duty  of  Company. 
Gate  being  part  of  a  right  of  way  fence, 
and  placed  there  by  the  railway  company, 
thongh  for  the  accommodation  of  landowner, 
it  was  the  company's  duty  to  make  it  of  such 
strength,  and  with  such  fastenings  to  hold  it,  as 
to  turn  stock  of  ordinary  disposition,  like  the 
other  parts  of  the  fence. 
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2.  Railroads   Cs»434(4)  —  Right  of  Wat 

FBNCB— GATEe—DUTY  OF  LiANDOWNBBS. 

It  is  the  duty  of  landowner  to  keep  shut  and 
to  repair  trivial  defects  developing  in  gate  put 
in  right  of  way  fence  by  railroad  company  for 
his  accommodation  and,  till  it  got  out  of  re- 
pair so  as  to  impart  knowledge  thereof  to  the 
company,  to  make  such  defect  known  to  the 
company. 

3.  Railboads  ^=9439(3)— Injury  to  Stock- 
Petition, 

Petition  for  negligence  of  railroad  company 

as  to  gate  in  right  of  way  fence,  through  which 

stock  escaped  onto  the  track,  held,  eubject  to 

special  exception  of  being  too  general,  vague, 

and  indefinite. 

I 

4.  Railroads  €=gllO  —  Injury  to  Stock  — 
Pleading  and  Evidence. 

The  proper  conclusion  from  allegations  of 
petition,  special  exception  to  which  of  indefi- 
niteness  had  been  overruled,  being  that  plaintiff 
expected  to  show  that  fastening  of  gate  in  de- 
fendant's right  of  way  fence,  was  insufficient 
or  had  become  out  of  repair,  plaintiff* s  testi- 
mony that  there*  was  no  fastening  on  the  gate 
when  it  was  installed  should  not  have  been  re- 
ceived. 

5.  New  Trial  ^=989— SuiftPRi8i>— Evidence. 

Plaintiff's  testimony  that  there  was  no  fas- 
tening on  the  gate  when  it  was  installed  having 
been  received,  though  the  proper  conclusion 
from  the  petition,  special  exception  to  which  of 
indefiniteness  had  been  overmled,  was  that 
plaintiff  expected  to  show  that  fastening  was 
insufficient  or  had  become  out  of  repair,  new 
trial  should  have  been  granted  on  motion  pre- 
senting testimony  of  three  reputable  persons 
that  defendant  placed  a  proper  fastening  on  the 
gate  when  it  was  installed. 

Appeal  from  Dallas  County  Court;  T.  A. 
Work,  Judge. 

Action  by  Z.  L.  Simmons  against  the  Texas 
Electric  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Templeton,  Beall,  Williams  &  Callaway,  of 
Dallas,  for  appellant. 

Scott,  Fagan  &  Cardwell,  of  Dallas,  for 
appellee. 

RAINEY,  C.  J.  AppeUee  sued  the  appel- 
lant for  the  killing  of  one  mule  by  its  elec- 
tric car  which  it  operated  between  Dallas 
and  Waco  as  a  common  carrier.  Appellant 
operates  its  cars  over  a  tract  of  land  in  pos- 
session of  appellee,  who  holds  same  as  lessee^ 
Through  this  tract  of  land  appellant  has 
fenced  its  right  of  way;  but  for  the  accom- 
modation of  the  owners  of  land  appellant  has 
placed  gates  in  its  fences  on  both  sides  of  its 
tracks,  and  which  became  a  private  crossing 
without  restriction  for  the  neighborhood. 
Through  the  gate  on  the  west  side,  which 
was  open  one  night,  appellee's  mule  passed 
through  onto  the  right  of  way  and  was  killed 
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by  one  of  appellant's  cars.  Whether  or  not 
the  male  pushed  the  gate  open,  or  whether 
some  one  In  passing  through  left  it  open,  the 
evidence  does  not  show. 

[1 , 2]  The  gate  being  a  part  of  the  fence 
and  having  been  placed  there  bj  the  railway 
company,  It  was  the  duty  of  the  appellant  to 
make  It  of  such  strength  and  with  the  proper 
fastenings  to  hold  it  as  secure  as  the  other 
parts  of  the  fence,  that  Is,  so  as  to  turn  stock 
of  ordinary  disposition;  but  the  duty  also 
devolved  upon  the  landowner  to  keep  the 
gate  shut,  and,  If  the  gate  subsequently  suf- 
fered any  trivial  defect,  to  repair  the  same, 
If  it  could  be  done  at  small  expense.  It  was 
not  appellant'^  duty  to  keep  the  gate  shut, 
after  it  was  properly  placed,  and,  until  it  got 
out  of  repair  so  as  to  require  that  such 
knowledge  become  known  to  appellant,  appel- 
lee should  have  made  such  defect  known  to 
appellant  This  appellee  failed  to  do  in  this 
instance. 

Whether  the  gate  was  properly  constructed 
in  the  first  Instance,  or  afterward  became 
defective  to  such  an  extent  as  required  the 
road  to  take  notice  and  repair  the  same,  was 
a  controlling  issue  in  fixing  liability  on  the 
appellant 

The  case  was  tried  without  a  jury,  and  the 
court  found,  in  part: 

"I  find*that  the  defendant  failed  and  neglect- 
ed to  place  or  maintain  any  fastenings  on  the 
gate  in  the  fence  on  the  west  side  of  its  track 
and  right  of  way,  and  by  reason  thereof,  on  the 
night  of  September  24,  1917,  said  mules  and 
horse,  or  some  of  them,  belonging  to  plaintiff, 
entered  said  right  of  way  through  said  gate 
which  was  open  or  was  opened  by  said  horses 
or  mules,  and  wandered  upon  the  right  of  way 
and  track  of  the  defendant  where  there*  is  a 
large  fill  or  embankment,  and  during  the  night, 
or  early  the  next  morning,  one  of  the  cars 
operated  by  defendant  ran  into  and  killed  one 
of  plaintiff's  mules,  which  I  find  to  be  of  the 
value  of  $225. 

"I  find  that  the  defendant  knew,  or  by  the 
exercise  of  ordinary  care  could  have  known, 
that  there  was  no  fastening  on  the  gate  on  the 
west  side  of  its  right  of  way,  and  its  failure 
to  provide  and  maintain  a  proper  fastening  on 
said  gate  was  negligence,  and  such  negligence 
was  the  direct  and  proximate  cause  of  the  kill- 
ing of  said  mule. 

"(1)  I  find  that  plaintiff  was  a  tenant  and  oc- 
cupant of  a  certain  fenced  and  inclosed  tract  of 
land  situated  in  Dallas  county,  Tex.,  through 
which  defendant's  right  of  way  and  railroad 
track  extends;  that  said  right  of  way  and  track 
of  defendant  were  fenced;  and  that  ^or  the 
benefit  of  the  owner  and  tenants  of  said  tract 
of  land  a  private  crossing  was  established,  at 
which  pates  were  erected  and  maintained. 

"(2)  I  find  that  on  the  night  of  September  24, 
1917.  plaintiff's  mule  passed  out  of  plaintiff's 
pasture  through  the  west  gate  onto  defendant's 
right  of  way  and  was  killed  by  one  of  defend- 
ant's cars;  that  no  one  saw  said  mule  pass 
through  said  gate,  and  the  evidence  does  not 
Bhow  whether  said  mule  or  some  other  of 
plaintiff's   stock  opened  said  gate  and  passed 


through  same,  or  Whether  said  gate  had  been 
left  open  by  some  person. 

"(3)  I  find  that  divers  ^  persons  used  said 
railroad  crossing  and  passed  through  said  gate, 
and  that  said  gate  was  often  left  open  by  such 
persons. 

'^(4)  I  find  that  baling  wire  had  been  used 
for  the  purpose  of  fastening  said  gate,  and  that 
some  baling  wire  was  lying  on  the  ground  near 
said  gate  on  the  morning  when  plaintiff's  said 
mule  was  found  dead,  and  that  said  gate  was 
standing  one-Uurd  or  one-half  open  at  aaid 
time. 

"(5)  I  find  that  plaintiff  and  his  two  sons  and 
hired  man  and  another  tenant  of  said  premises, 
one  W.  W.  Murphy,  and  various  persons  in  the 
neighborhood,  passed  over  said  crossing  and 
used  said  gates  from  time  to  time  and  as  their 
convenience  required.*' 

The  appellee's  cause  of  action  was  based 
on  the  negligence  of  appellant,  which  he 
pleads  as  follows: 

'That  on  account  of  the  negligence  of  defend- 
ant in  failing  to  keep  said  gate  in  proper  repair 
and  to  put  the  proper  fastenings  on  said  gate 
and  neglecting  and  failing  to  put  in  substantial 
posts,  said  gate  and  the  fastenings  thereto  be- 
came loose,  to  such  an  extent  that  the  stock 
in  said  pasture  pushed  the  same  open  and  wan- 
dered upon  the  crossing  over  said  railway;  that 
said  defendant,  its  agents,  servants,  and  em- 
ployes, had  knowledge  of  the  condition  of  said 
gate  and  the  fastenings  thereof,  or  by  the  exer- 
cise of  ordinary  care  could  have  known  of  the 
condition  of  said  gate  and  the  fastenings  there- 
of, and  could  have  kept  said  gate  and  the  fas- 
tenings in  proper  condition  and  prevented  the 
stock  in  plaintiff's  pasture  from  opening  said 
gate  and  wandering  on  defendant's  right  of 
way,  or  by  the  exercise  of  ordinary  care  said 
defendant,  its  agents  and  servants,  could  have 
known  of  the  condition  of  said  gate  and  the  fas- 
I  tenings  thereof,  and  could  have  made  the  same 
I  safe  and  prevented  said  stodc  from  pushing 
I  said  g^te  open  and  wandering  upon  the  right 
of  way  of  said  defendant  company." 

To  these  allegations  appellant  duly  pre> 
sented  a  special  exception  as  being  too  gener- 
al, vague,  and  indefinite,  and  did  not  state 
fadjs  with  sufllcient  particularity,  which  ex- 
ceptions were  overruled,  and  such  ruling  Is 
assigned  as  error. 

[3,  4]  It  would  be  a  proper  conclusion  from 
said  allegations  that  plaintiff  expected  to 
show  that  the  fastening  of  said  gate  was  in- 
sufficient or  had  become  out  of  repair,  while 
plaintiff's  evidence  shows  that  no  fastening 
existed  on  said  gate  at  the  time  the  gate  was 
first  installed.  While  the  allegation  does  not 
definitely  charge  that,  therefore  the  excep- 
tion should  have  been  sustained^  and  the  tes- 
timony should  not  have  been  considered  as 
was  done  by  the  court 

The  fact  that  no  one  saw  the  mules  go 
through  the  gate,  and  that  the  gate  was 
often  left  open  by  peraons  parsing  through, 
raises  such  a  doubt  of  negligence  on  the  part 
of  appellant  as  it  cannot  be  presumed. 

[fij  The  court  erred  in  not  hearing  appel- 
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lant's  motion  and  evidence  for  new  trial 
when  appellant  presented  the  evidence  of 
three  reputable  persons  that  the  appellant 
had  placed  a  proper  fastening  to  the  gate 
when  it  was  first  installed.  Goodhue  v. 
Meyers,  68  Tex.  405;  Chandler  ▼.  Mackling, 
22  Tex.  42  i  Coward  v.  Sntfln,  185  S.  W.  378. 

In  view  of  the  fact  that  special  exception 
to  paragraph  No.  3  of  plaintiff's  petition  was 
overruled,  and  that  the  evidence  of  appellee 
that  no  fastening  was  ever  placed  on  the 
gate  by  appellant,  which  testimony  was  con- 
sidered  by  the  court,  and  in  view  of  the  court 
not  hearing  evidence  on  motion  for  new  trial 
of  said  gate  having  originally  a  fastening, 
we  reverse  and  remand  the  case. 

In  his  motion  for  rehearing  appellant 
charges  that  appellee  had  falsely  sworn  that 
there  was  nor  fastening  originally  on  said 
gate.  When,  upon  a  new  hearing,  it  could  be 
shown  that  such  was  not  a  fact,  but  that  a 
fastening  was  originally  upon  the  gate,  it 
would  i>robably  change  the  result 

The  judgment  Is  reversed,  and  cause  re- 
manded. 


MILLER   V.    STEWART   et    al. 
(No,  9118.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 
June  7,  1919.) 

Bills  ano  Notes  €=^203,  296— Indobsemsnt 
Without  Recoursb}— Fobxjed  Signatube. 
An  indorser  "without  recourse  in  any  way" 
is  liable  to  bona  fide  holder  of  note  executed 
by  husband  and  wife,  and  taken  on  strength 
of  wife's  signature,  which  was  a  forgery,  the 
indorser  warranting  the  genuineness  ^f  her  sig- 
nature. 

Appeal  from  Scurry  County  Court;  W. 
S.  Adamson,  Judge. 

Action  on  note  by  J.  C.  Stewart  and  an- 
other against  T.  S.  Stanfleld  and  wife  as 
makers  and  H.  L.  Miller  as  indorser.  Judg- 
ment against  Indorser,  and  he  appeals.  Af- 
firmed. 

C.  S.  Perkins,  Jr.,  of  Snyder,  for  appellant. 

M.  E.  Rosser,  of  Snyder,  B.  P.  Smith,  <^ 
Austin,  and  H.  D.  Durst,  of  Ranger,  for 
appellees. 

CONNER,  O.  J.  J.  C.  and  F.  L.  Stewart 
instituted  this  suit  against  T.  S.  Stanfleld 
and  his  wife,  Jettle  Stanfleld,  as  makers,  and 
H.  L.  Miller  as  indorser  of  a  promissory  note 
for  $750  owned  by  the  plaintiffs.  In  behalf 
of  T.  S.  Stanfield,  it  was  alleged  that  he  was 
an  enlisted  soldier  in  the  service  of  the 
United  States  in  foreign  lands,  and  as  to  him 
the  suit  was  abated.  Mrs.  Stanfield  pleaded 
that  her  name  on  the  note  was  a  forgery, 
and    this   fact  being   established,    she   was 


discharged,  and  there  Is  no  complaint  here 
made  of  the  disposition  of  the  case  as  to 
the  Stanflelds.  H.  L.  Miller,  however,  plead- 
ed that  he  had  transferred  and  Indorsed  the 
note  to  the  plaintiffs  "without  recourse  in 
any  way,*'  and  It  was  so  shown  by  the  in- 
dorsement and  so  found  by  the  jury  in  an- 
swer to  a  special  issue.  Nevertheless  the 
plaintiffs  were  awarded  a  Judgment  as  pray- 
ed for,  and  the  Indorser,  Miller,  has  duly 
appealed. 

It  was  shown  at  the  trial  that  T.  S.  Stan- 
field  was  financially  Irresponsible  at  all 
times  involved,  and  that  the  note  was  worth- 
less without  the  wife's  genuine  signature, 
and  the  question  presented  here  is  whether 
appellant  is  to  be  held  as  warranting  the 
genuineness  of  Mrs.  Stanfield's  signature  to 
the  note,  notwithstanding  the  terms  of  his 
Indorsement  We  have  concluded  that  we 
cannot  disturb  the  trial  court's  Judgment, 
which  In  effect  so  aflBrms. 

The  general  rule  in  cases  of  the  ordinary 
indorsement  of  a  promissory  note  ''without 
recourse"  is  thus  stated  in  1  Daniel  on  Ne- 
gotiable Instruments,  f  670: 

"When  the  indorsement  is  'without  recourse' 
the  indorser  specially  declines  to  assume  any  re- 
sponsibility as  a  party  to  the  bill  or  note;  but 
by  the  very  act  of  tfansferring  it  he  engages 
that  it  is  what  it  purports  to  be— the  valid  ob- 
ligation of  those  whose  names  are  upon  it.  He 
is  like  a  drawer  without  recourse,  but  who  is 
nevertheless  liable  if  he  draws  upon  a  ficti- 
tious party  or  one  without  funds.  And  there- 
fore the  holder  may  recover  against  the  indors- 
ee 'without  recourse*  (1)  if  any  of  the  prior 
signatures  were  not  genuine;  or  (2)  if  the 
note  was  invalid  between  the  original  parties, 
because  of  the  want  or  illegality  of  the  con- 
sideration; or  if  (3)  any  prior  party  was  in- 
competent ;  or  (4)  the  indorser  was  without  ti- 
tle." 

See,  also,  7  Cyc.  833,  and  35  Cyc.  396. 

It  is  not  to  be  doubted  that  an  indorser 
may  by  contract  relieve  himself  from  liabil- 
ity because  of  a  want  of  the  genuineness  of 
the  signatures  to  a«  note  transferred  by  him, 
but  there  Is  no  finding  by  the  court  or  Jury 
that  on  the  occasion  of  appellant's  transfer 
of  the  note  under  consideration  that  he 
expressly  declined  to  guarantee  the  genuine- 
ness of  the  signatures  to  the  note.  Appellant 
insists  that  this  is  necessarily  to  be  implied 
from  the  broad  terms  of  the  indorsement. 
It  is  true  that  the  terms  "without  recourse 
in  any  way"  seem  sufficiently  broad  to  in- 
clude a  refusal  to  be  bound  for  the  payment 
oC  the  note  even  though  the  signatures 
might  not  be  genuine.  But  we  do  not  think 
that  this  is  necessarily  so.  Appellant  himself 
testified  that  at  the  time  he  made  the  in- 
dorsement he  did  not  have  in  mind  the  ques- 
tion of  whether  the  signatures  to  the  note 
or  either  one  of  them  had  been  forged ;  that 
he  Just   assumed   that   they   were  genuine. 
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It  was  said,  In  speaking  of  a  general  in- 
dorsement by  the  court  in  the  case  of  Bell 
v.  Dagg,  60  N.  Y.  528,  and  cited  in  6  Ann. 
Digest,  p.  718,  that,  ''if  nothing  has  been 
said  in  respect  to  the  genuineness  of  the 
note,  a  general  refusal  to  guarantee  might 
well  have  been  understood  as  confined  to  the 
responsibility  of  the  maker."  We  think  the 
implication  suggested  by  the  New  York  deci- 
sion should  certainly  be  indulged  in  this 
case,  for  not  only  did  appellant  testify,  as 
stated,  that  at  the  time  of  the  indorsement 
he  assumed  the  signatures  to  the  note  to  be 
genuine,  but  one  of .  the  appellees  testified 
specifically  that  appellant,  in  discussing  the 
matter  of  transfer,  expressly  stated  that 
Mrs.  Stanfield  "signed  the  note."  While 
this  statement  was  denied  by  appellant^  we 
must  assume  that  the  court  credited  it  If  so« 
for  yet  another  reason.  It  can  be  said  that  ap- 
pellant, notwithstanding  the  general  terms 
of  his  indorsement,  will  not  be  allowed  to 
escape  liability.  There  was  evidence  suffi- 
cient to  support  a  finding  that  appellees  in 
good  faith  purchased  the  note,  giving  full 
value  therefor,  without  any  notice  that  the 
name  of  Mrs.  Stanfield  had  been  forged.  It 
was  alleged  in  appellees'  petition  that  the 
statement  that  Mrs.  Stanfield  had  signed  the 
note  was  an  inducementto  their  acceptance  of 
it,  and  to  now  hold  that,  notwithstanding  the 
statement,  appellant  may  invoke  the  terms 
of  his  indorsement  to  escape  liability,  would 
be  to  give  efl!ect  to  fraud,  and  it  is  a  famil- 
iar principle  that  fraud  will  vitiate  any  con- 
tract. See  Young  v.  Barcroft,  168  S.  W.  392; 
Wells  V.  Drlskell,  149  S.  W.  205;  Benton  v. 
Kuykendall,  *  160  S.  W.  438;  1  Daniel  on 
Negotiable  Instruments,  §  722. 

We  conclude  that  all  assignments  of  error 
should  be  overruled  and  the  Judgment  af- 
firmed. 


CARTEB   V.  LAMBERT  et  ux.     (No.  9131.) 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 
June  21,  1919.) 

Habeas  Cobpus  «=»99(7)  —  Cdbtodt  of 
Child. 
Where  after  the  death  of  his  wife,  petitioner 
agreed  that  the  maternal  grandparents  of  his 
daughter  should  raise  and  educate  the  child 
subject  to  his  orders,  and  that  he  was  to  live 
with  them,  and  the  arrangement  continued  for 
some  seven  years,  when  petitioner  remarried, 
his  second  wife  being  a  woman  of  refinement, 
who  was  very  fond  of  the  child,  held  that  as 
petitioner  was  able  to  give  the  child  advantag- 
es, it  appearing  that  he  earned  from  $165  to 
$200  a  month,  he  was  entitled  to  the  custody  of 
the  child,  and  a  judgment  giving  the  grand- 
parents the  custody  during  part  of  the  year  was 
improper. 

Appeal    from    District    CJourt,    Callahan 
County;  Joe  Burkett,  Judge. 


Habeas  corpus  by  George  Carter  against 
Henry  Lambert  and  wife,  to  obtain  the  cus- 
tody of  a  minor  daughter  of  petitioner. 
From  a  judgment  awarding  the  custody  of 
the  child  during  part  of  the  year  to  respond- 
ents, her  grandparents,  petitioner  appeals. 
Reformed  and  afilrmed. 

F.  S.  Bell  and  Otis  Bowyer,  both  of  Balrd, 
and  Jno.  B.  Littler,  of  Big  Spring,  for  ap- 
pellant. 

B.  L.  Russell,  of  Baird,  and  Walter  L. 
Morris,  of  Ft  Worth,  for  appellees. 

BUCK,  J.  This  suit  arose  out  of  a  contro- 
versy over  the  right  6t  custody  of  an  eight 
year  old  child.  Dona  May  Carter,  between  her 
father,  George  Carter  and  her  maternal 
grandparents,  Henry  Lambert  and  wife  A 
former  suit  Involving  the  same  question  bad 
been  compromised,  and  an  agreed  judgment 
formulated  and  entered  upon  the  docket  of 
the  conrty  but  it  seems  it  was  not  incorporated 
in  the  minutes.  Some  feeling  seems  to  have 
been  oigendered  between  the  father  and  the 
grandparents,  and  in  the  effort  to  comply 
with  the  terms  of  the  agreed  judgment  mis- 
understandings arose,  and  •  the  father  con- 
cluded that  he  was  unduly  restricted,  by  the 
actions  of  the  grandparents,  in  visiting  the 
child  during  the  period  of  the  year  for  which 
the  grandparents  were  awarded  the  custody 
of  the  minor.  Hence  he  filed  In  the  same 
court'  in  which  the  former  judgment  was  ren- 
dered a  petition  for  a  writ  of  habeas  cor- 
pus, praying  that  upon  hearing  he  be  award- 
ed the  possession,^  care,  and  control  of  his 
minor  daughter.  An  answer  was  filed,  and 
upon  a  hearing  the  court  awarded  the  pos- 
session, care,  and  custody  of  the  child  to  the 
grandparehts  during  the  vacation  period  and 
to  the  father  during  the  nine  months  or  less 
of  the  school  period.  EYom  this  judgment, 
the  plaintiff  has  appealed. 

The  court  filed  his  findings  of  fact  and  con- 
clusions of  law.  He  found  the  .minor  diild 
was  the  daughter  of  plaintiff  and  the  de- 
ceased daughter  of  defendants;  that  some 
two  or  three  years  after  the  marriage  of  Mr. 
and  Mrs.  Carter  Dona  May  Carter  was  bom, 
and  that  her  mother  died  when  the  babe  was 
16  days  old ;  that  an  agreement  was  entered 
into  between  the  father  of  the  child  and  Mra 
Henry  Lambert,  one  of  the  defendants,  that 
Mrs.  Lambert  should  raise  the  said  child  and 
have  the  care,  custody,  and  control  of  said 
chUd  subject  to  the  orders  of  the  father, 
who  was  to  live  with  the  Lamberts;  that 
said  child  and  father  resided  with  the  Lam- 
berts for  some  seven  years  before  Carter  re- 
married; that  during  said  period  there  was 
no  friction  or  ill  will  between  the  Lamberts 
and  Carter,  but  that  after  the  second  mar- 
riage the  father  claimed  i>ossession  of  said 
child,  and  was  refused  the  custody  by  Mr. 
and  Mrs.  Lambert,  whereupon  Carter  filed 
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habeas  corpus  proceedings  as  ^  aforesaid. 
The  court  further  found  that  a  disagreement 
arose  between  plaintiff  and  defendants  as 
to  the  terms  of  the  said  a^eed  judgment. 
The  court  further  found  that  defendants 
were  suitable  persons  to  have  the  care,  cus- 
tody, and  control  of  said  child  during  the 
months  of  June,  July,  and  August,  and  that 
the  father  and  stepmother  were  suitable  per- 
sons to  have  the  care,  custody,  and*  control 
of  the  child  during  the  other  nine  months, 
or  during  the  school  term.  Hence  the  court 
concluded  as  a  matter  of  law: 

'*That  by  reason  of  said  agreement  and  the  re- 
lationship of  the  grandparents  and  the  parents 
of  said  child  the  said  grandparents  are  entitled 
to  the  care,  custody,  and  control  of  said  child 
during  the  vacation  period,  and  that,  as  father, 
George  Garter,  and  stepmother,  Mrs.  George 
Carter,  are  entitled  to  the  care,  custody,  and 
control  of  said  child  during  the  nine  months, 
school  period,  as  set  out  in  said  judgment." 

The  statement  of  facts  sustains  the  finding 
of  the  court  as  to  the  suitableness  of  the  fa- 
ther and  stepmother  to  have  the  care,  custody 
and  control  of  the  minor  child.  The  evidence 
further  shows  that  Mrs.  Carter  is  desirous 
or  having  the  care  and  custody  of  the  child, 
and  that  she  Is  affectionate  towards  it,  and 
the  little  girl  is  affectionate  towards  her 
stepmother ;  that  Mrs.  Carter  is  a  lady  of  re- 
finement, and  capable  of  controlling  and  car- 
ing for  said  child;  that  the  Carters  have  a 
home  in  the  town  of  Big  Spring,  paid  for, 
and  are  able  and  anxious  to  send  the  little 
girl  to  school  and  give  her  an  education  be- 
fitting her  station  in  life;  that  the  father  is 
a  railroad  man,  an  engineer,  earning  from 
$165  to  $200  a  month ;  that  the  Carter  home 
is  within  a  short  distance  of  the  high  school 
and  also  of  the  ward  school  in  the  town  of 
Big  Spring;  that  the  father  is  devoted  to 
the  child  and  the  child  to  the  father.  The 
evidence  likewise  supports  the  finding  of 
the  court  that  the  grandparents  are  suit- 
able persons  to  have  the  care  and  custody  of 
the  child,  and  that  they  are  devoted  to  the 
Uttle  girl  and  the  little  girl  to  them;  that 
they  are  willing,  able,  and  anxious  to  have 
the  child  with  them  during  the  vacation  pe- 
riod and  give  it  all  necessary  care  and  sup- 
port. 

Under  such  circumstances,  the  question 
before  this  court  is  whether  or  not,  where 
the  evidence  shows  that  the  parent  is  of 
good  character,  ready,  willing,  and  able  to 
care  for,  nurture,  maintain,  and  educate  his 
child,  the  trial  court  has  the  authority  to 
award  the  possession,  custody,  and  control 
to  some  other  person,  either  for  the  entire 
time  or  for  a  designated  part  of  the  year. 
In  the  case  of  State  ex  rel.  Wood  v.  Deaton, 
93  Tex.  243,  54  S.  W.  901,  our  Supreme 
Court  quoted  with  approval  Weir  v.  Marley, 
99  Mo.  484,  12  S.  W.  798,  6  L.  R.  A.  672,  in 
which  the  following  language  is  used: 
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"What  is  for  the  best  Interest  of  the  infant? 
is  the  question  upon  which  all  cases  turn  «t 
last,  whatever  may  be  said  in  the  opinions  about 
contracts;  and  the  answer  returned  is  that  the 
custody  of  the  child  is  by  law  with  the  father, 
unless  it  appears  by  satisfactory  evidence  that 
the  best  interest  of  the  child  demands  that  he 
should  be  deprived  of  that  custody,  and  upon 
him  who  so  avers  devolves  the  burden  of  proof. 
The  presumptions  are  against  it" 

In  Wood  V.  Deaton,  Judge  Brown  aptly 
expresses  himself  as  follows: 

"God,  in  his  wisdom,  has  placed  upon  the 
father  and  mother  the  obligation  to  nurture, 
educate,  protect,  and  guide  their  offspring,  and 
has  qualified  them  to  discharge  those  impor^int 
duties  by  writing  in  their  hearts  sentiments 
of  affection,  and  establishing  between  them  and 
their  children  ties  which  cannot  exist  between 
the  children  and  any  other  persons.  Especially 
is  this  the  case  with  the  mother.  Parents  can- 
not divest  themselves  of  the  obligation  imposed 
upon  them  by  their  Creator,  but,  when  they 
become  disqualified  for  a  proper  discharge  of 
such  duties,  civil  government  has  the  right,  in 
the  interest  of  the  child,  to  provide  for  its  prop- 
er nurture  and  education.  When  the  parent 
has  parted  with  the  possession  and  control  of 
his  or  her  child,  and  seeks  to  regain  that  pos- 
session through  the  courts,  it  becomes  the  duty 
of  the  court,  in  a  proper  case,  to  protect  the 
child  against  the  evil  results  that  may  fiow  to  it 
from  an  improper  direction  through  incompetent 
or  disqualified  parents.  The  rule  which  should 
guide  the  court  is  aptly  expressed  in  the  case 
of  Weir  v.  Marley,  which  we  have  quoted,  and 
is  supported  by  the  case  of  State  v.  Richardson, 
40  N.  H.  275,  in  this  language:  'The  discretion 
to  be  exercised  is  not  an  arbitrary  one,  but,  in 
the  absence  of  any  positive  disqualification  of 
the  father  for  the  proper  discharge  of  his  pa- 
rental duties,  he  has,  as  it  seems  to  us,  a  para- 
mount right  to  the  custody  of  his  infant  child, 
which  no  court  is  at  liberty  to  disregard.  And, 
while  we  are  bound  also  to  regard  the  perma- 
nent interests  and  welfare  of  the  child,  it  is  to 
be  presumed  that  its  interests  and  welfare  will 
be  best  promoted  by  continuing  that  guardian- 
ship which  the  law  has  provided  until  it  is  made 
plainly  to  appear  that  the  father  is  no  longer 
worthy  of  the  trust  The  breaking  of  the  ties 
which  bind  the  father  and  the  child  can  never 
be  justified  without  the  most  solid  and  substan- 
tial reasons.  Upon  the  father  the  child  must 
mainly  depend  for  support,  education,  and  ad- 
vancement in  life;  and  as  security  for  this  he 
has  the  obligation  of  law,  as  well  as  the 
promptings  of  the  parental  affection  which  rare- 
ly fails  to  bring  into  the  service  of  the  child 
the  best  energies  and  the  most  thoughtful  care 
of  the  father.  In  any  form  of  proceeding,  the 
sundering  of  these  ties  will  always  be  approach- 
ed by  the  courts  with  great  caution,  and  with  a 
deep  sense  of  responsibility.* " 

See,  also.  Hall  v.  Whipple,  145  S.  W.  308; 
Williford  v.  Richards  et  ux.,  169  S.  W.  1139, 
writ  of  error  refused ;  Watts  v.  Lively,  60  S. 
W.  676 ;  Patton  et  ux.  v.  Shapiro,  154  S.  W. 
687 ;  Parker  v.  Wiggins,  86  S.  W.  788 ;  Taylor 
V.  Deseve,  81  Tex.  246,  16  S.  W.  1008.  In 
some  of  these  cases  the  rule  is  announced  that 
in  spite  of  the  fact  that  the  parent  or  par- 
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ents  may  haye  surrendered  to  another  the 
care,  custody,  and  control  of  their  child, 
yet,  in  the  absence  of  some  circumstances 
tending  to  show  that  the  parent  is  not  a  fit 
person  to  have  the  care  and  custody  of  said 
child,  the  agreement  by  which  the  parent 
surrendered  the  custody  to  another  will  be 
disregarded  where  the  parent  desires  to  re- 
cover the  custody  of  the  child.  There  are  a 
number  of  cases  which  sustain  the  action 
of  the  trial  court  in  denying  to  the  parent 
the  right  of  custody  of  a  minor  child,  such  as 
Matthews  v.  Kirkland,- 186  S.  W.  423,  Bridge- 
water  V.  Hooks,  159  S.  W.  1004,  Ball  v.  Smith, 
156.  S.  W.  576,  and  Schneider  v.  Schwabe, 
143*  S.  W.  265,  but  we  believe  that  in  each  of 
these  cases  it  will  be  found  that  facts  were 
in  evidence  tending  to  show  that  the  parent 
was  not  a  fit  person,  or  was  not  In  a  position 
to  give  to  the  child  wholesome,  moral  sur- 
roundings and  influences,  and  to  maintain 
and  educate  it  The  fact  that  the  fathei-'s 
circumstances  are  such  that  his  child  would 
be  less  comfortably  reared  in  his  custody  than 
in  that  of  its  grandparents  does  not  over- 
balance the  advantage  which  the  law  pre- 
sumes the  child  would  have  from  the  as- 
sociation and  care  of  its  father,  when  tliere 
is  no  evidence  that  the  father  is  unworthy 
of  the  trust.  Watts  v.  Lively;  Patton  v. 
Shapiro;  Williford  v.  Richards;  Hall  v. 
Whipple,  supra. 

Hence  we  conclude  that  the  trial  court 
erred  in  so  much  of  the  judgment  rendered 
as  awarded  the  custody  of  the  minor  child 
to  the  grandparents  for  the  vacation  period. 
As  the  father  is  a  fit  person  to  have  the  care, 
custody,  and  control  of  the  child  for  the  nine 
months  of  the  year,  and  the  evidence  fails  to 
show  any  disqualification  existing  in  the 
father  for  such  custody  during  the  other 
three  months,  it  follows  that  he  is  a  fit  per- 
son to  have  the  care,  custody,  and  control 
during  the  entire  year,  and  that  under  the 
authorities  cited  and  for  the  reasons  given 
the  trial  court  should  have  rendered  a  judg- 
ment awarding  the  custody  of  the  minor 
child  to  the  father  for  the  entire  time. 

A  controversy  of  this  kind  is  unfortunate, 
not  only  so  far  as  it  may  affect  the  parties  to 
it,  but  especially  as  to  the  unfortunate  sub- 
ject of  the  controversy,  the  Innocent  child, 
who  doubtless  loves  both  its  grandparents 
and  its  father  and  stepmother,  and  whose 
happiness  and  well-being  will  largely  be  con- 
served by  allowing  any  ill  feeling  on  the  part 
of  its  parents  and  grandparents,  the  persons 
naturally  nearest  and  dearest  to  it,  and  who 
naturally  inspire  the  strongest  trust  and  con- 
fidence of  its  young  heart. 

The  judgment  is  reformed  so  as  to  award 
the  care,  custody,  and  control  of  the  minor. 
Dona  May  Carter,  to  its  father,  appellant 
here,  for  the  entire  time,  and,  as  so  reform- 
ed, the  judgment  is  affirmed. 

Reformed  and  affirmed. 


BENAVIDES  et  al.  v.  STATE  et  ai 
(No.  6101.) 

(Court  of  Civil  Appeals  of  Texas.     June  11, 

1919.     On  Motion  for  Rehearing, 

Oct.  8,  1919.) 

1.  BOVNDABIBS    ^=:»8(5)— Dbscbiption— C4ij:<s--Cok- 

TBOLUNO  ELBUBNTS. 

A  call  for  a  natural  object  will  not  control  a 
call  for  course  and  distance,  when  it  appears  that 
the  same' was  made  by  mistake,  or  upon  an  errone- 
ous conjecture. 

2.  BOUNDARIBS    ^3»37(8)— DBBCBIPnON'-CAIJl.S— lilS- 
TAKB— EvmSNCB.  v 

In  an  action  involvinff  a  boundary  of  a  surrey 
calling  for  tbe  "head  of  the  drain  of  M..  deceased," 
evidence  held  to  show  that  such  call  wai«  inserted 
by  mistake,  where  the  call  for  distance  would  cause 
a  discrepancy  of  2.7  miles. 

S.  BOTTNDABIBS      ^=»3(5)— DESCRIPTION^- OLLS-^^ON- 

TBOLUNO  Elbhbnts— Distance  and  Natubal  os 

Abtificial  Objects. 
While  distance  Is  often  the  most  uncertain  call 
in  field  notes,  there  are  no  set  rules  as  to  whether 
a  call  for  natural  or  artificial  objects  or  a  call  for 
distance  should  control,  and,  in  the  absence  of 
elements  showing  that*  a  call  for  distance  was  in- 
serted by  mistake,  it  will  control  the  location  ot 
the  survey. 

4.  Boundabibs     ^=i:>3(9)—Dsscbiption— Calls    foji 
Quantity. 

While  quantity  In  a  survey  is  Immaterial  when 
the  lines  and  comers  can  be  located  with  reason- 
able certainty  by  reference  to  calls  for  natural  or 
artificial  objects  or  for  other  surveys,  when  they 
cannot  be  thus  located  quantity  becomes  a  material 
circumstance,  there  being  no  presumption  of  law 
that  the  survQjor  made  a  mistake  in  his  call  for 
quantity. 

5.  JUDQMBNT  ^=:»T36  — Res  Aojudicata  —  title  i\ 

BOUNDABY. 

A  decision  as  to  title  not  involving  boundaries 
is  not  res  adjudicata  in  a  suit  to  establish  bound- 
aries not  Involving  title. 

On  Motion  for  Rehearing. 

6.  BOTTNDABIES       ^=»4— DBS  CBEPTlOiJ— CALLS— "CAN- 
ADA." 

The  Spanish  word  "cafiada,"  when  used  as  a 
call  in  field  notes,  means  valley. 

7.  Boundabibs    ^=:>3(5)—Dbscbiption— Calls— Con- 
TBOLLiNG  Elements. 

In  an  action  Involving  a  boundary  of  a  surrey, 
a  call  for  "the  lands  of  the  Rio  Grande,"  if  held 
to  refer  to  the  back  lines  of  adjacent  porciones,  will 
be  rejected,  when  to  adopt  it  would  be  to  disregard 
the  calls  for  course,  distance,  quantity,  and  the 
express  configuration  of  the  survey. 

Appeal  from  District  Court,  Travis  County; 
Geo.  Calhoun,  Judge. 

Suit  by  tlie  State  of  Texas  and  others  against 
Francisca  I'ena  Benavides  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal.  Af- 
firmed, and  rehearing  denied. 

Hicks,  Phelps,  Dickson  &  Bobbitt,  of  San 
Antonio,  and  N.  A.  Hector,  of  Austin,  for  ap- 
pellants. 

T.  C.  Mann,  of  Laredo,  for  appellees,  Jesus 
Ma.  Martinez  and  others. 

C.  M.  Cureton,  Atty.  Gen.,  W.  F.  Schenck. 
Asst.  Atty.  Gen.,  and  Black  &  Smedley,  of  Aus- 
tin, for  appellee  State. 

Findings  of  Fact. 
JENKINS,    J.      On    January    2,    1848,   the 
Governor  of  Tamaulipas  granted  to  Jesus  Ben- 
avides  two    leagues   of   land,   which    bad   been 
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surroycd  for  him  by  Canales,  the  Surveyor  Gen- 
eral of  that  state,  on  April  25,  1835.  This 
grant  is  known  as  the  Pedernal. 

The  only  field  notes  or  other  description  of 
this  survey  consists  of  a  plat  and  explana- 
tions thereof  as  follows: 


Explicacion  de  los  Demarcaclones. 

a.  litndo.  de  la  Cabeea  de  la  Canada  del  Defto. 
Mlg. 

b.  Yd    da!  Matamos. 

e.  Yd    del  Mesquite. 

d.  Yd  de  las  lomas  del   JatMdL 

f.  Derramadero  de  San. 

g.  Yd  de  Charco   Rendodo. 
E.  Yd  de  los  Abrltos. 

i.  Yd   del   Atae. 

Bzplanatlon  ot  the  Survey. 

The  area  embraced  by  the  trapezoid  which  ap- 
pears delineated  is  that  of  two  leagues  for  large 
slock,  surveyed  and  marked  off  on  the  courBes 
wblch  the  plat  Indicates  after  correcting  the  ten 
degrees  declination  to  the  northeast  which  the 
needles  In  theee  parts  have. 

The  pasture  land  remained  bounded  on  the  south- 
west with  landB  of  Rio  Qrande.  on  the  southeast 
with  those  adjudicated  to  Mler,  on  the  northeast 
with  the  Jabali  pasture  lands,  Charco  Redondo 
and  El  Qruyo,  on  the  northwest  with  the  Matamos. 

Cludad  Guerrero,   April  25.  1835. 

Licentiate  Oanales. 

The  figures  40  on  the  above  sketch  were  in- 
tended by  Canales  to  be  400  snd  mean  400 
cucrdas  (20,000  vrs.).  The  figures  100  mean 
100  cuerdas  (5.000  vrs.).  The  figures  11  mean 
11  cuerdas  (550  vrs.). 

The  original  field  notes  of  the  Gmllo,  Jabali, 
and  Sacatosa  consist  of  similar  plats  and  ex- 
planations. The  original  field  notes  of  the 
Charco  Redondo  are  not  in  the  record,  but  the 
Gold  notes  of  tiiat  survey,  as  surveyed  under 
the  act  of  February  10,  1852,  and  patented  by 
the  state,  are  in  the  record.  The  GruUo,  Jabali, 
and  Sacatosa  have  also  been  patented.  Accord- 
ing to  the  calls  made  by  Oanales,  these  surveys 
should  have  been  contiguous  to  each  other,  but 
in  resurveying  them  an  excess  of  1,908  vrs.  was 
found  in  their  lines.  This  was  left  vacant  be- 
tween the  Charco  Redondo  and  the  Jabali,  and 
was  located  by  virtue  of  railroad  certificates. 

The  surveys  of  the  Sacatosa,  two  leagues,  and 


the  Jabali,  four  leaflToes.  are  dated  April  24, 
1835,  and  the  Grullo,  four  leagues,  and  the 
Pedernal,  two  leagues,  are  dated  April  ^  18c(D. 

None  of  the  marks,  natural  or  artificial,  call- 
ed for  in  the  original  surveys  can  be  found  and 
identified  on  the  ground,  except  the  line  between 
the  jurisdiction  of  Mier  and  of  Guerrero.  There 
is,  however,  no  dispute  between  the  parties  here- 
to as  to  the  location  of  the  southwest  lines  of 
the  surveys  called  for  to  bound  the  Pedernal  on 
the  northeast.  The  parties  hereto  are  agreed 
that  the  east  comer  of  the  Pedernal  is  where 
the  jurisdiction  line  intersects  the  southwest 
line  of  the  Sacatosa,  and  that  its  northeast  line 
extends  thence  N.  W.  with  the  southwest  lines 
of  the  Sacatosa,  the  Jabali,  the  certificate  sur- 
vey, the  Charoo  Redondo,  and  the  Grullo;  but 
they  do  not  agree  as  to  how  far  N.  W.  this  line 
should  extend.  The  appellees  contend  that  the 
proper  length  of  this  line  is  20,000  vrs.  (400 
cords),  to  a  point  1.289.85  vrs.  S.  £.  of  the  south 
comer  of  the  Grallo.  The  appellants  contend 
that  the  proper  length  of  this  line  is  25,168  vrs., 
which  would  be  to  a  point  941  vrs.  southeast  of 
the  west  comer  of  the  Gmllo,  distance  called 
for  according  to  the  field  notes  of  the  Grullo. 

The  respective  theories  of  appellants  and  ap- 
pellees are  shown  by  the  following  sketch: 


MttR-QUtRW  i/URlSOICTlOM  LlN£ 


A,  B,  C,  and  D,  indicate  the  comers  of  the 
Pedernal  grant,  as  contended  by  appellee,  and 
as  found  by  the  court.  X,  Dj  Y,  2,  and  the 
back  lines  of  the  porciones  indicate  the  bound- 
aries as  claimed  by  appellants. 

Appellee  allegred  that  it  was  the  owner  of  all 
of  the  land  within  certain  described  boundaries 
(the  same  as  those  claimed  by  appellants  for  the 
Pedernal  grant),  except  two  leagues  belonging 
to  appellants  within  said  boundaries,  which  two 
leagues  had  never  been  surveyed,  nor  were  the 
boundaries  known;  that  appellants  were  claim- 
ing all  of  the  land  described  in  appellee's  peti- 
tion by  virtue  of  said  two-league  grant;    and 
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prayed  judgment  against  defendants  "to  fix  the 
boundaries  and  location  of  said  grant,  and  for 
title  and.  possession  of  all  of  the  lands  described 
in  paintifiTs  petition  in  excess  of  said  grant, 
with  writ  of  possession." 

The  court  rendered  judgment  fixing  the  bound- 
aries of  the  Pcdemal  grant  as  follows:  Be- 
ginning at  where  the  extension  of  the  Guerro 
and  Mier  jurisdiction  line  intersects  the  S.  W. 
boundary  of  the  Sacatosa  grant;  thence  N.  W. 
with  the  S.  W.  lines  of  the  Sacatosa,  Jabali,  the 
cprtificate  survey,  Charco  Redondo  and  GruUo, 
giving  course  and  distances  on  each  survey,  in 
all  20,000  vrs..  to  a  point  on  the  S.  W.  line  of 
the  GruUo  1,841.73  vrs.  N.  W.  of  its  south  cor- 
ner; thence  S.  W.  550  vrs.;  thence  S.  B.  20,- 
420  vrs.,  to  intersection  of  the  Guerro-Mier  ju- 
risdictional line;  thence  N.  E.  to  the  begin- 
ing~-containing  9,585.59  acres,  which  is  728.- 
79  acres  in  excess  of  two  leagues. 

Judgment  was  rendered  for  the  state  and  for 
parties  who  had  purchased  from  the  state  for 
the  remainder  of  the  land  described  in  plaintiff's 
petition. 

Appellants  are  the  heirs/  of  the  original  gran- 
■  tee,  Jesus  Benavides. 

Opinion. 

Appellants  assign  error  upon  the  action  of 
the  court  in  overruling  appellants*  exception  to 
appellees'  petition.  With  the  exception  of  the 
names  of  the  parties  and  the  land  involved,  the 
petition  herein  is  a  copy  of  the  state's  petition 
in  Sullivan  v.  State,  41  Tex.  Civ.  App.  89,  95 
S.  W.  645;  Id.,  207  U.  S.  416,  28  Sup.  Ot. 
215,  52  L.  Ed.  274.  On  the  authority  of  that 
case  we  overrule  appellants'  first  assignment  of 
error. 

Appellants,  under  several  assignments  of  er- 
ror, complain  of  the  action  of  the  court  in  fix- 
ing the  boundaries  of  the  Pedemal  grant  as 
shown  by  our  findings  of  fact  herein,  as  not  be- 
ing supported  by,  but  contrary  to,  the  evidence. 

This  contention  is  based  on  the  explanations 
attached  to  the  plat:  **a.  [north  comer]  Lindo. 
de  la  Cabeca  de  la  Canada  del  Defto.  Mig."; 
"b.  [west  corner,  evidently  omitted  by  mistake] 
Yd  del  Matamos";  and  the  explanation  of  the 
survey ;  *'the  pasture  land  (the  Pedemal  grant) 
remained  bounded  on  the  southwest  with  lands 
of  Rio  Grande ;  •  •  •  on  the  northwest  with 
the  Matamos." 

"Lindo."  is  an  abbreviation  of  "Lindero,"  a 
boundary  or  landmark;  "Cabeca"  should  be 
"cabeza,^*  head ;  "Canada"  should  be  "cafiada," 
which  appellants  insist  means  a  drain;  "Def- 
to" should  be  "difto,"  a  contraction  of  "difun- 
to,"  dead;  and  "Mig."  is  doubtless  a  contrac- 
tion of  "Miguel,"  a  proper  name.  The  conten- 
tion of  appellants  is  that  this  should  be  trans- 
lated, "Landmark  at  the  head  of  the  drain  of 
Miguel,  deceased." 

The  testimony  shows  that  there  is  a  drain 
known  by  that  name,  and  that  the  north  corner 
of  the  Pedemal,  as  claimed  by  appellants,  is 
near  the  head  of  the  same.  Both  the  surveyor 
Monroe,  witness  for  appellants,  and  the  sur- 
veyor Blucher,  witness  for  appellee,  speak  and 
read  Spanish.  They  both  testified  that  they  did 
not  know  what  ''Matamos"  means.  It  is  the 
contention  of  appellants  that  "Matamos"  was 
intended  to  be  "matambo,"  which  one  of  the 
Mexican  witnesses  testified  meant  a  white  horse 
with  red  ears.  No  other  witness  knew  the 
meaning  of  "matambo." 

[t]  If  it  should  be  conceded  that  appellants 
are  correct  in  their  translation  of  these  ex- 
planations attached  to  the  original  plat,  it  does 
not  necessarily  follow  that  the  northeast  line 
of  the  Pedemal  should  be  extended  5,168  vrs. 
beyond  its  call  for  distance,  to  reach  the  point 
at  or  near  the  head  of  the  Miguel  drain.  A  call 
for  a  natural  object  will  not  control  a  call  for 
course  and  distance,  when  it  appears  that  the 


same  was  made  by  mistake  or  upon  an  erro- 
neous conjecture.  Boone  v.  Hunter,  62  Tex. 
582 ;  Sanborn  v.  Gunter,  84  Tex.  283,  17  S.  W. 
117,  20  S.  W.  72;  State  v.  Sulflow,  60  Tex. 
Civ.  App.  615,  128  S.  W.  654 ;  State  v.  Palacios, 
150  S.  W.  229;  Hamilton  v.  State,  152  S.  W. 
1122;  Crosby  v.  Stevenson,  156  S.  W.  1114; 
Roberts  v.  Hart,  165  S.  W.  476;  LaflPerty  v. 
Stevenson,  135  S.  W.  218;  N.  Y.  &  T.  L.  Co. 
V.  Thomson,  83  Tex.  179,  17  S.  W.  920;  Jones 
V.  Andrews,  62  Tex.  66a 

[2]  Was  the  call  for  the  head  of  the  drain  of 
Miguel,  deceased,  if  such  is  the  call,  inserted 
by  mistake  or  upon  conjecture?  Wo  think  so. 
While  some  mistake  in  measurement  is  always 
liable  to  occur,  it  is  inconceivable  that  the  awr- 
veyor  if  he  had  actually  run  the  northeast  line 
of  the  Pedern.-il,  would  have  made  a  mistake  of 
5,168  vrs.,  or  2.7  miles^  in  measuring  the  same. 

If  Canales  platted  this  survey  in  his  ofllce,  we 
think  it  should  be  inferred  that  he  supposed  the 
head  of  the  Miguel  drain  was  at  or  near  the 
distance  called  for  in  his  plat,  rather  than  that 
he  intended  to  extend  the  northeast  line  of  the 
Pedemal  to  such  place,  regardless  of  the  length 
of  said  line,  and  thus  include  in  the  survey 
nearly  twice  as  much  land  as  he  certifies  was 
embraced  therein. 

We  think  that  Canales  found  the  Mier-Gucrro 
jurisdiction  line,  and  ran  northwest  to  the  N. 
B.  line  of  the  old  surveys,  which  he  calls  for 
in  the  explanation  of  the  Sacatosa,  grant,  and 
ran  thence  S.  E.  for  the  S.  W.  line  of  the  Saca- 
tosa, and  perhaps  other  surveys,  and  N.  W.  for 
the  S.  W.  lines  of  the  Jabali,  Charco  Redondo, 
and  GruUo,  and  undertook  to  plat  these  surveys 
from  information  thus  gained.  That  he  was 
confused  in  making  his  plats  appears  from  the 
following  facts:  (1)  An  extension  of  the  Mier 
jurisdiction  line  intersects  the  Sacatosa  735  vrs. 
S.  E.  of  its  west  comer,  but  the  explanation  of 
the  plat  of  the  Pedemal  does  not  show  the 
Sacatosa.  (2)  His  explanation  attached  to  the 
plat  of  the  Jabali  shows  it  to  be  in  the  juris- 
diction of  Mier,  whereas  it  was  in  the  jurisdic- 
tion of  Guerro.  (3)  He  calls  for  the  Jabali 
to  be  bounded  on  the  S.  W.  with  the  lands  of 
Garcia,  Chapa,  Martinez,  and  Isaguirre,  where- 
as his  plat  of  the  Pedemal  shows  that  the  Ja- 
bali is  bounded  on  the  S.  W.  by  that  grant. 

The  west  corner  of  the  Grullo  is  called  "Ma- 
tambo." Appellants  insist  that  this  comer  was 
so  named  for  the  reason  it  is  in  the  vicinity  of 
the  Matambo  hills;  and,  for  a  like  reason,  the 
west  corner  of  the  Pedemal  was  called  "Matam- 
bo,^' which  by  error  in  transcribing  appears  as 
"Matamos"  on  the  sketch.  There  appears  to 
be  a  range  of  hills  running  S.  EL  and  N.  W., 
across  the  N.  W.  line  of  the  Pedemal.  as  daim- 
ed  by  appellants,  known  as  the  "Matambo" 
hills.  Whether  or  not  they  were  so  known  when 
Canales  made  these  surveys  does  not  appear 
from  the  record.  Neither  Matambo  in  the  plat 
of  the  Grullo,  nor  Matamos  in  the  plat  of  the 
Pedemal,  calls  for  hills. 

It  was  the  custom  of  Mexican  survey.ors  to 
name,  not  only  the  survey,  but  also  the  comers. 
These  names  were  given  sometimes  from  natural 
objects  at  or  in  the  vicinity  of  the  comer,  and 
sometimes  from  something  seen  at  the  time  of 
making  the  survey,  and,  if  for  neither  of  these 
reasons,  a  corner  would  be  named  for  one  of 
the  saints,  as  San  Pedro  (Saint  Peter),  or  San 
Juan  (Saint  John).  One  of  the  surveys  referred 
to  in  the  plat  of  the  Pedernal  (which  means  ar- 
rowhead) IS  called  El  Grullo,  the  crane;  anoth- 
er, Charco  RedondO;  a  round  water  hole;  and 
another,  Jabali,  a  wild  boar.  The  surveyor  may 
have  seen  a  wild  horse  with  red  ears  in  the 
neighborhood  of  the  west  corner  of  B!  Grullo, 
and  have  named  that  corner  Matambo.  For 
the  same  reason  he  may  have  called  the  w^t 
corner  of  the  Pedemal,  Matambo.  Whererer 
these  corners  are,  they  are  not  at  the  same 
place.    The  description  of  the  Pedernal  grant  is 
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tbat  it  is  bounded  "on  the  northwest  with  Mat- 
amos/'  / 

'^Matamoe"  means,  "we  kill."  Why  such  a 
name  should  have  been  given  to  a  corner  or  a 
boundary  we  do  not  know,  but  we  think  this 
call  is  too  uncertain  to  control  the  call  for  dis- 
tance. 

[3]  Distance  is  often  referred  to  as  the  most 
uncertain  call  in  field  notes.  And  so  it  often  is, 
where  it  is  apparent  that  there  is  a  conflict  be- 
tween the  call  for  distance  and  a  call  for  an 
identified  natural  or  artificial  object.  This  for 
the  reason  that  it  is  thus  shown  that  either  the 
call  for  the  identified  object,  or  the  call  for  dis- 
tance, was  a  mistake,  and  the  mistake  was  more 
likely  to  have  occurred  in  the  measurement 
than  in  the  call  for  the  natural  or  artificial  ob- 
ject. State  V.  Sulflow.  60  Tex.  Cr.  IL  615,  128 
S.  W.  654 ;  State  v.  Palacios,  150  S.  W.  236. 
There  are  however,  no  hard  and  fast  rules  as 
to  whether  the  call  for  a  natural  or  artificial  ob- 
ject or  a  call  for  distance  should  control.  State 
V.  Sulflow  and  State  v.  Palacios,  supra:  Bob- 
erts  V.  Hart,  165  S.  W.  476 ;  Crosby  v.  Steven- 
son, 156  S.  W.  1114.  On  the  contrary,  a  call 
for  distance  is  a  definite  and  certain  call,  and, 
in  the  absence  of  evidence  showing  that  it  was 
inserted  by  mistake,  will  control  the  location 
of  a  survey.  As  shown  by  the  authorities  here- 
inbefore dted.  a  call  for  a  natural  or  artificial 
object  in  conflict  with  the  call  for  distance  does 
not  necessarily  show  that  the  call  for  distance 
is  erroneous,  and  does  not  so  show  where  it 
appears  that  such  object  was  called  for  upon 
conjecture. 

We  reject  the  call  for  "Matamos/*  or  "Ma- 
tambo,"  if  such  it  should  be,  as  being  too  un- 
certain to  control  the  call  for  distance.  We  re- 
ject the  call  for  the  "head  of  the  drain  of 
Miguel,  deceased,'*  if  such  be  the  call,  as  having 
been  inserted  upon  an  erroneous  conjecture. 

Thus  far  we  have  rested  our  decision  upon  the 
supposition  that  ^'Lindo.  de  la  Cabeca.  de  la 
Canada  del  Defto.  Mig."  means,  as  asserted  by 
appellants,  **The  head  of  the  drain  of  Miguel, 
deceased"  But  it  is  not  by  any  means  certain 
that  this  is  a  correct  translation.  It  will  be 
seen,  from  an  examination  of  the  original  plat, 
that  no  drain,  creek,  or  stream  is  delineated 
thereon  at  or  near  the  corner  "a,"  though  such 
appear  on  the  southeast  part  of  the  plat.  The 
word  ordinarily  used  in  Spanish  for  a  small 
stream  is  "arroyo."  "Caiiada"  means  a  glen  or 
valley  between  mountains.  "De  la  Cabeca,  de 
la  cafiada  del  Defto.  Mig."  may  well  be  trans* 
lated,  **At  or  toward  the  head  of  the  valley  of 
Miguel,  deceased."  Whether  or  not  there  is 
such  a  valley  where  the  court  placed  the  north 
comer  of  the  Pedemal  does  not  appear  from  the 
record. 

Appellants  insist  that  the  statement  attached 
to  the  plat  that  the  Pedemal  is  '^bounded  on  the 
southwest  with  the  lands  of  the  Rio  Grande**  re- 
quires that  the  southwest  lines  of  the  Pedernal 
should  coincide  with  the  nortlieast  or  back  lines 
of  the  porciones  bordering  on  the  Rio  Grande. 

The  plat,  as  explained  in  the  note  attached 
thereto,  shows  the  Pedernal  to  be  bounded  on 
the  S.  W.  **con  tierras  de  Rio  Grande."  "Tier- 
ras"  means  lands  in  the  broad  sense  in  which 
that  word  is  used  in  Enp^lish.  If  Canales  meant 
by  "the  lands  of  the  Rio  Grande,'*  the  surveys 
fronting  on  the  Rio  Grande,  this  is  a  call  by  con- 
jecture, for  it  is  evident  that  he  did  not  know 
where  the  back  lines  *  of  these  river  surveys 
were.  They  were  never  surveyed  on  the  ground, 
but  were  located  in  1767  by  marking  the  lower 
corner  of  No.  14,  called  "Bueno  Noche,**  and 
calling  for  same  to  extend  up  the  river  1,700 
vrs.,  and  back  20,000  vrs.,  and  each  additional 
porcion  called  to  be  of  the  same  dimensions  ex- 
tending up  the  river,  without  giving  the  course 
of  same  and  back  the  same  as  No.  14,  each  ad- 
joining the  one  next  below.    Both  Monroe  and 


and  Blucher.  ran  out  th^e  porciones  by  mean- 
dering the  river  and  located  their  back  lines  as 
indicated  in  the  second  plat  in  our  findings  of 
fact.  Each  of  them  was  engaged  about  a  month 
in  making  their  surveys.  It  is  evident  that 
Canales  did  not  even  run  the  lower  line  of  No. 
14  from  its  lower  corner.  Had  he  done  so, 
and  intended  that  the  east  corner  of  that  survey 
should  be  the  south  corner  of  the  Pedernal,  he 
would  have  ascertained  the  distance  to  the 
intersection  of  the  jurisdiction  line  with  the 
southwest  line  of  the  Sacatosa  was  6,114  vrs., 
and  would  have  made  that  the  length  of  the 
southeast  line  of  the  Pedernal  instead  of  5,000 
vrs. 

Again,  the  Pedemal  calls  to  be  a  trapezoid. 
From  the  lower  river  comer  of  No.  14  to  the 
upper  river  comer  of  No.  27  is  12^  miles. 
Canales  knew  that,  if  the  Pedemal  was  to  be 
a  trapezoid,  its  S.  W.  line  could  not  follow  the 
back  lines  of  the  porciones,  unless  the  Rio 
Grande  river  was  perfectly  straight  for  a  dis- 
tance of  12%  miles— a  supposition  that  no  sen- 
sible man  would  indulge.  Such  a  radical 
change  la  the  configuration  of  a  survey  ought 
not  to  be  made,  without  stronger  evidence  than 
the  call  for  the  unmarked,  and,  to  the  surveyor, 
unknown,  line  of  the  Rio  Grande  porciones,  if 
that  is  what  Canales  meant  by  "the  lands  of 
the  Rio  Grande.'* 

[4]  The  Pedernal,  as  claimed  by  the  appel- 
lants, contains  nearly  double  the  quantity  of 
land  called  for  in  that  grant.  It  has  frequently 
been  said  that  quantity  in  a  survey  is  imma- 
terial. This  is  true  when  the  lines  and  comers 
of  the  survey  can  be  located  with  reasonable 
certainty,  by  reference  to  calls  for  natural  or 
artificial  objects,  or  for  other  surveys.  But, 
when  they  cannot  be  thus  located,  quantity  be- 
oomes  a  material  circumstance  in  locating  such 
lines  and  corners.  There  is  no  presumption  of 
law  that  the  surveyor  made  a  mistake  in  his 
calls  for  quantity.  Scott  v.  Pettigrew,  72  Tex. 
328,  12  S.  W.  161. 

In  addition  to  the  heirs  of  Jesus  Benavides, 
other  parties  who  had  purchased  from  the  state 
were  made  defendants,  in  order  that  their  title 
to  the  several  surveys  claimed  by  them  might 
be  adjudicated.  One  of  these  defendants  was 
Jesus  Ma.  G.  Martinez,  who,  by  way  of  cross- 
action,  pleaded  the  five-year  statute  of  limita- 
tion, to  section  434,  situated  outside  of  the  lim- 
its of  the  Pedemal  grant  as  found  by  the  court, 
but  on  said  grant  as  claimed  by  appellants.  The 
evidence  is  sufficient  to  sustain  such  plea  of 
limitation,  for  which  reason  we  overrule  ap- 
pellants' eighth  assignment  of  error. 

We  overrule  appellants'  plea  of  res  adjudi- 
cata.  The  facts  with  reference  to  this  matter 
are  that  in  1903  the  state  brought  suit  of  tres- 
pass to  try  title  against  the  heirs  of  Jesus 
Benavides  for  three  sections  of  land  located 
within  the  boundaries  of  that  survey,  as  located 
by  the  judgment  herein.  The  boundary  of  the 
Pedemal  was  not  an  issue  in  that  suit,  the  only 
issue  being  the  validity  of  that  grant,  which  is- 
sue was  decided  in  favor  of  defendants.  Pena 
et  al.  V.  State.  100  Tex.  433,  100  S.  W,.  915. 

[5]  A  decision  as  to  title  not  involving  bound- 
ary is  not  res  adjudicata  in  a  suit  to  establish 
boundary  not  involving  the  title.  15  R.  C.  L. 
1038;  23  Cyc.  1340;  Moore  v.  Snowball,  98 
Tex.  25,  81  S.  W.  5,  66  L.  R,  A.  745,  107 
Am.  St.  Rep.  586.  This  is  true  where,  though 
an  issue  was  raised  by  the  pleadings  and  might 
have  been  adjudicated  in  the  former  suit,  the 
judgment  affirmatively  shows  that  it  was  not. 
James  v.  James,  81  Tex.  380,  16  S.  W.  1087; 
Whitman  v.   Aldrich,  157   S.  W.  464. 

This  was  not  a  suit  to  reform  the  boundaries 
of  the  Pedernal  grant,  but  to  ascertain  and 
establish  the  same,  for  which  reason  it  was 
not  necessary  to  alle^^e  fraud,  accident,  or  mis* 
take  in  making  the  survey. 
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Finding   no   error   of   record,   we   affirm   the 
judgment  of  the  trial  coart  herein. 
Affirmed. 

On  Motion  for  Rehearing. 

The  evidence  in  this  case  presents  two  theo- 
ries: One  is  that  the  boundaries  of  the  grant 
should  be  located  by  its  call  for  a  natural  ob- 
ject at  its  northwest  comer,  and  by  the  calls 
for  the  lands  of  the  Rio  Grande  on  the  south- 
west. The  other  is  that  it  should  be  located  by 
its  calls  for  course  and  distance  from  its  undis- 
puted corner  at  the  intersection  of  the  Mier 
jurisdiction  line  with  the  southwest  line  of 
the  Sacatosa  grant.  The  trial  court  decided  in 
favor  of  the  latter  theory,  and  it  is  our  duty  to 
affirm  the  judgment  of  the  court  below,  if  it  is 
sustained  by  reasonable  and  legal  deductions 
from  the  evidence,  even  though,  as  an  original 
proposition,  we  might  have  adopted  the  contrary 
theory. 

However,  for  reasons  set  out  in  our  original 
opinion  herein,  we  think  the  trial  court  adopted 
the  correct  theory.  We  will  briefly  restate  our 
reasons  for  such  conclusion: 

1.  If  the  call  "a  Lindo.  de  la  Gabeza  de  la 
Canada  del  defto.  Mig."  means  "the  head  of 
the  drain  of  the  deceased  Miguel,"  such  call  was 
made  upon  an  erroneous  conjecture  and  should 
not  control  the  call  for  course  and  distance. 

2.  "Cafiada*'  means  valley.  Monroe,  who 
made  the  survey  for  appellants,  shows  on  his 
sketch  that  the  Miguel  drain  begins  just  north 
of  the  northwest  comer  of  the  Pedernal,  and 
CBosses  its  northeast  line  about  3,000  vrs.  to 
the  southeast,  and  its  southwest  line  on  the 
northeast  boundary  of  porcion  No.  26.  If  by 
"cafiada"  Canales  had  meant  drain,  he  prob- 
ably would  have  shown  same  on  his  sketch,  as 
he  did  other  drains.    If  he  made  no  actual  sur-  * 


vey,  still  he  mnet  have  known  that,  if  it  was 
north  of  his  line,  it  would  run  in  a  southerlv 
direction  toward  the  Rio  Grande  river,  and  turn 
cross  both-  the  northeast  and  southwest  lines  of 
his  survey  as  sketched  by  him. 

[6]  T)iere  is  nothing  in  the  record  outside  of 
the  word  itself  to  indicate  what  "caiSada" 
means.  On  the  contrary,  for  the  reasons  above 
stated,  we  think  it  does  not  mean  drain. 

Appellants  insist  that  we  t)ught  to  accept  the 
translation  of  witnesses  who  understand  the 
Spanish  language.  In  not  doing  so  we  do  not 
assume  to  have  any  superior  knowledge  of  the 
Spanish  language.  "Cafiada"  is  not  a  techni- 
cal word,  and  therefore  not  the  subject  of  ex- 
pert testimony.  Any  ohe,  though  having  no 
knowledge  of  the  Spanish  language,  can  ascer- 
tain its  meaning  by  consulting  a  SpanishrEbg- 
lish  dictionary. 

[7]  8.  If  the  call  for  'the  lands  of  the  Rio 
Grande"  means  that  the  back  lines  of  the  por- 
ciones  form  the  southwest  boundary  of  the  Pe- 
dernal, this  call  must  be  rejected,  for  the  rea- 
son that  to  adopt  it  we  would  have  to  disregard 
the  calls  for  course  and  distance,  quantity,  and 
the  configuration  of  the  survey.  Canales  said 
the  survey  was  a  trapezoid.  He  certainly  knew 
that  a  trapezoid  was  bounded  by  straight  lines, 
and  likewise  he  must  have  known  that  the  back 
lines  of  river  surveys,  fronting  on  the  same  for 
more  than  12  miles,  could  not,  in  the  nature  ot 
things,  be  a  straight  line,  as  indicated  by  hia 
plat  and  his  statement  tiiat  the  same  was  a 
trapezoid.  Again,  if  the  south  comers  of  the 
Pedernal  be  placed  at  X  and  at  Z  (see  sketch 
in  opinion),  as  contended  by  appellants,  a 
straight  line  from  one  to  the  other  will  conflict 
with  a  number  of  the  porciones. 

Believing  that  we  have  correctly  decided  this 
case,  the  motion  for  a  rehearing  is  overruled. 

Overruled. 
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SHEAR  CO.'v.  NEBLT.    (No.  9106.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 
May  17,  1919.) 

Pleading  ^=»111— Plea  of  Privilege— Pro- 
ceedings ON  Issue. 
Where  a  suit  was  brought  for  circulation  of 
a  libel  in  T.  county  in  the  district  court  there- 
of against  defendant  domiciled  in  M.  county, 
and  defendant  pleaded  privilege,  and  after  filing 
controverting  affidavit  plaintiff  for  the  first 
time  and  in  an  amended  petition  alleged  circula- 
tion of  the  libel  in  H,  county  without  praying 
removal  thereto,  and  the  court  found  it  had  not 
been  circulated  in  T.  coUnty,  the  case  should 
have  been  transferred  to  M.  county,  and  it  was 
error  to  transfer,  it  to  H .'  county,  the  circulation 
of  the  libel  therein  not  being  in  issue,  in  view 
of  Rev.  St.  1911,  arts.  1832,  1S33,  1902,  and 
article  1903  amended  by  Acts  35th  Leg.  c.  176 
(Vernon's  Ann.  Civ.  St.  Supp.  1918,  art.  1903), 
relating  to  pleas  of  privilege. 

Appeal  from  District  Court,  Tarrant  (boun- 
ty;  Bruce  Young,  Judge.  ^ 

Suit  by  R.  P.  Neely  against  the  Shear 
Company.  From  an  order  transferring  the 
case  to  Harris  County,  the  defendant  appeals. 
Affirmed  in  part,  and  reversed  in  part. 

J.  D.  Williamson,  of  Waco,  for  appellant 
Miller  &  Miller,  of  Fort  Worth,  for  appel- 
lee. 

CONNER,  C.  J.  B.  P.  Neely  instituted 
this  suit  in  a  district  court  of  Tarrant  coun- 
ty against  the  Shear  Company,  domiciled  at 
Waco,  McLennan  county,  to  recover  damages 
caused  by  the  circulation  in  Tarrant  county 
of  a  libelous  telegram  sent  by  the  Shear  Com- 
pany to  A.  B.  Peden,  food  administrator  of 
Texas,  and  by  the  latter  sent  to  the  plaintiff 
at  Ft  Worth,  Tex.,  where  it  was  circulated 
and  published  as  stated. 

The  defendant  on  May  1,  1918,  In  due 
form,  time,  and  order,  presented  its  plea  of 
privilege  to  be  sued  in  McLennan  county 
where  it  had  its  domicile.  To  this  plea,  the 
plaintiff  presented  his  controverting  affida- 
vit, alleging  in  substance  the  circulation  of 
the  libel  in  Tarrant  county,  which  it  was 
averred  constituted  a  criminal  offense  under 
our  laws,  and  which  therefore  brought  the 
case  within  one  of  the  exceptions  (subdivi- 
sion 9)  to  article  1830,  relating  to  the  venue 
of  suits  and  specifying  the  exceptions  to  the 
general  rule  that  a  defendant  is  entitled  to 
be  sued  In  the  county  of  his  domicile. 

The  controverting  affidavit,  which  under 
our  statutes  on  the  subject  raised  the  issue 
on  the  plea  of  privilege,  was  filed  on  the  9th 
day  of  May,  1918.  Thereafter  on  June  15, 
1018,  the  plaintiff  filed  his  first  amended 
ori^al  petition  setting  out,  as  before,  the 
libelous  matter,  and  again  alleged  its  cir- 
culation in  Tarrant  county,  but  for  the  first 
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time  further  alleged  its  circulation  also  in 
Houston,  Harris  county.  The  prayer  was, 
"the  defendant  having  already  been  cited 
and  having  entered  its  voluntary  appearance 
herein,"  for  his  actual  and  exemplary  dam- 
ages as  in  plaintiff's  original  petition. 

On  the  same  day,  June  15,  1918,  as  is  re- 
cited in  the  Judgment,  "came  on  to  be  heard 
the  plea  of  privilege  filed  herein  by  defend- 
ant, the  Shear  Company,  and  the  controvert- 
ing affidavit  thereto  filed  herein  by  the 
plaintiff,  R.  P.  Neely."  The  result  of  the 
hearing  was  the  findings  that  the  "plea  of 
privilege  was  well  taken,"  and  that  "venue 
does  not  exist  over"  the  cause  of  action  In 
Tarrant  county,  but  did  in  Harris  county, 
and  "lilcewise"  in  McLennan  09unty,  "the 
domicile  and  residence"  of  the  defendant. 

It  was  therefore  ordered  ihat  the  defend- 
ant's plea  of  privilege  be  "sustained,"  and 
that  the  suit  be  transferred  to  the  district 
court  of  Harris  county.  From  this  order 
the  defendant  has  duly  prosecuted  an  appeal. 

But  a  single  question  Is  presented  for  our 
determination.  Appellant  Insists  that  the 
suit  should  have  been  transferred  to  the  dis- 
trict court  of  McLennan  county,  rather  than 
to  Harris  county.  Appellee  controverts  this 
proposition  and  contends  that  the  court  un- 
der the  findings  and  circumstances,  had  the 
option  to  transfer  the  cause  to  either  Harris 
county  or  Mcl^ennan  county,  and  that  there- 
fore his  order  transferring  it  to  Harris  coun- 
ty cannot  now  be  disturbed.  In  support  of 
this  contention,  appellee  cites  Belo  &  Co.  v. 
Wren,  63  Tex.  686;  Rev.  Stats,  of  Texas 
of  1911,  art  1832;  Indiana  &  Ohio  Uve 
Stock  Ins.  Co.  V.  Erenek,  144  S.  W.  1181; 
A.,  T.  &  S.  F.  Ry.  Co.  v.  Stevens  (Sup.)  206  S. 
W.  921. 

We  are  of  the  opinion  that  the  court  eri'ed 
in  his  ruling,  and  that  the  cause  should  have 
been  transferred  to  the  district  court  in  Mc- 
Lennan county. 

Article  1902  of  the  Revised  Statutes  pro- 
vides that  a  defendant  In  his  answer  may 
plead  as  many  several  matters,  whether  of 
law  or  fact,  as  he  shall  think  necessary  for 
his  defense  and  which  may  be  pertinent  to 
the  cause,  etc.  The  next  article,  as  amend- ' 
ed  by  the  Act  of  April  2,  1917,  chapter  176,  § 
1  (1  Vernon's  Statutes,  1918  Supp.  p.  443), 
evidently  treats  a  "plea  of  privilege"  as  one 
among  the  pleas  a  defendant  has  the  right 
to  present  under  said  article  1902.  More- 
over, the  plea  of  privilege,  under  the  amend- 
ed article  referred  to,  when  filed,  "shall  be 
prima  facie  proof  of  the  defendant's  right 
to  change  of  venue,*'  and  it  Is  further  special- 
ly provided  that,  If  "a  plaintiff  desires  to 
controvert  the  plea  of  privilege,  he  shall  file 
a  controverting  plea  under  oath  setting  out 
specifically  the  fact  or  facts  relied  upon  to 
confer  venue  of  such  cause  on  the  court 
where  the  cause  is  pending."    And  that  "up- 
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on  the  filing  of  such  controverting  plea  the 
judge  or  justice  of  the  peace  shall  note  on 
same  a  time  for  a  hearing  of  the  plea  of 
privilege,  provided,  however,  that  the  hearing 
shall  not  be  had  until  a  copy  of  such  con- 
troverting plea,  including  a  copy  of  such  no- 
tation thereon,  shall  have  been  served  on 
each  defendant  or  his  attorney,  for  at  least 
ten  full  days  exclusive  of  the  days  of  serv* 
ice  and  of  hearing."  As  it  seems  to  us,  a 
consideration  of  these  articles  referred  to 
brings  the  plea  of  privilege  and  the  "plain- 
tlflCs  controverting  affidavit  thereto  within 
the  rules  that  ordinarily  apply  to  pleadings. 
As  noted,  the  plea  of  privilege  is  not  only 
designated  as  a  pleading,  but  It  is  particu- 
larly provided  that  the  controverting  affl* 
davit,  before  a. hearing  is  authorized,  shall 
be  served  upon  the  defendant  or  his  attorney 
at  least  ten  full  days  exclusive  of  the  day 
of  service  and  of  hearing,  thus  evindag  the 
legislative  intent  that  a  defendant  presenting 
a  plea  of  privilege  should  be  fully  Informed 
by  the  plaintiff's  controverting  affidavit,  If 
any,  of  what  he  will  be  called  upon  to  meet 
If  so,  the  hearing  of  the  plea  of  privilege, 
as  in  case  of  a  trial  upon  other  Issues,  should 
be  confined  to  the  allegations  of  the  plea  of 
privilege  and  to  the  averments  of  the  con- 
troverting affidavit  in  accordance  with  the 
familiar  rule  that  the  allegata  and  the  pro- 
bata must  correspond.  In  the  case  1)efore 
us,  as  will  be  seen  from  our  statement,  there 
was  no  allegation  in  the  plaintiff's  contro- 
verting affidavit  which  would  authorize  the 
court  to  enter  upon  the  investigation  of 
whether  the  libel  in  question  had  been  cir- 
culated in  Harris  county.  The  only  allega- 
tion to  that  effect  was  in  the  plaintiff's  first 
amended  petition  filed  on  the  day  of  hearing 
of  the  plea  of  privilege  and  of  which  noth- 
ing in  the  record  Indicates  that  the  defend- 
ant had  any  actual  notice.  Nor  in  the  amend- 
ed petition  in  which  for  the  first  time  the 
allegation  that  the  libel  had  been  circulated 
4n  Harris  county,  was  there  a  prayer  for  a 
transfer  of  the  cause  to  Harris  county.  We 
therefore  think  that  it  was  the  duty  of  the 
court,  upon  the  hearing  of  the  plea  of  privi- 
lege under  consideration,  after  finding,  as  he 
did,  that  the  libeL  had  not  been  circulated  In 
Tarrant  county,  as  alleged  in  plaintiff's  orig- 
inal petition  and  in  his  controverting  affi- 
davit, to  have  transferred  the  case  to  Mc- 
Lennan county,  where  it  is  admitted  the  de- 
fendant has  its  domicile. 

Nor  do  we  think  the  statutes  or  decisions 
cited  by  appellee  require  a  different  conclu- 
sion. Article  1832,  cited  in  behalf  of  appel- 
lee, reads  as  follows: 

*'If  a  plea  of  privilege  is  sustained,  the  cause 
shall  not  be  dismissed,  but  the  court  shall  trans- 
fer said  cause  to  the  court  having  jurisdiction 
of  the  person  of  the  defendant  therein;  and 
the  costs  incurred  prior  to  the  time  such  suit 
is  filed  in  the  court  to  which  said  cause  is  trans- 
ferred shall  be  taxed  against  the  plaintiff." 


In  this  connection,  we  wish  to  quote  the 
following  articles  of  the  statutes  which  we 
think  are  pertinent  to  the  question  under 
consideration.  Article  1830,  of  the  Revised 
statutes  in  general  terms  provides  that — 

''No  person  who  is  an  inhabitant  of  this  state 
shall  be  sued  out  of  the  county  in  which  he  has 
his  domicile,  except  in  the  following  cases." 

Then  follow  some  29  exceptions  to  the 
general  rule  thus  stated,  among  which  is  the 
following  (paragraph  9  of  the  article): 

'*Where  the  foundation  of  the  suit  is  some 
crime,  or  offense,  or  trespass,  for  which  a  civil 
action  in  damages  may  lie  in  which  case  the  suit 
may  be  brought  in  the  county  wheiss  such  crime, 
offense,  or  trespass  whs  committed,  or  in  the 
county  where  the  defendant  has  his  domicile." 

Article  1883,  which  Immediately  follows 
article  1832,  dted  by  appellee,  tiius  reads: 

"Wherever  a  plea  of  privilege  to  the  venue, 
to  be  sued  in  some  other  county  than  the  coun- 
ty in  which  the  suit  is  pending,  shall  be  sus- 
tained, the  court  shall  order  the  venue  to  be 
changed  to  the  proper  court  of  the  county  hav- 
ing jurisdiction  of  the  parties  and  the  cause: 
and  the  clerk  shall  make  up  a  transcript  of 
all  the  orders  mad^  in  said  cause,  certifying 
thereto  officially  under  the  seal  of  the  court, 
and  transmit  the  same,  with  the  original  papers 
in  the  cause,  to  the  clerk  of  the  court  to  which 
the  venue  has  been  changed;  provided,  that 
nothing  herein  shall  prevent  an  appeal  from  the 
judgment  of  the  court  sustaining  a  plea  of 
privilege." 

The  circulation  of  a  libel  in  a  county  un- 
doubtedly gives  to  the  proper  court  of  the 
county  where  the  circulation  occurs  juris- 
diction to  try  the  cause,  for  the  circulation 
of  a  libel  under  our  criminal  law  constitutes 
a  crime  for  which  a  civil  action  for  damages 
will  lie.  And  reading  the  statutes  as  a  whole, 
we  think  It  plainly  apparent  that  a  dear 
distinction  is  to  be  observed  between  juri^ 
diction  over  the  "cause"  and  jurisdiction 
over  the  "person,"  and,  if  so,  construing  ar- 
ticles 1832  and  1833  on  the  same  subject  to- 
gether, as  should  be  done,  and  giving  to  each 
its  full  force  and  effect,  if  it  can  be  done, 
which  is  also  the  adopted  rule  of  construc- 
tion that  upon  sustaining  a  plea  of  privi- 
lege it  is  the  duty  of  the  court,  as  provided 
in  article  1833,  to  order  the  venue  changed 
to  the  proper  court  of  that  county  which  has 
jurisdiction  over  both  the  cause  and  the 
person.  In  the  case  before  us,  the  only  court 
having  jurisdiction  of  both  cause  and  per- 
son was  the  district  court  of  McLennan  coun- 
ty. It  is  true  tlie  district  court  of  Harris 
county,  or  of  any  other  county  in  Texas  In 
which  the  libel  in  question  might  have  been 
circulated,  had  jurisdiction  of  the  cause  and 
could  have  compelled  the  appearance  and 
answer  of  the  defendant.  See  Belo  &  Co.  v. 
Wren,  supra.  But  within  the  meaning  of 
the  law  on  the  subject  as  a  whole  no  other 
county  than  that  of  a  court  of  McLennan 
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county  had  jurisdiction  of  both  cause  and 
person.  It  is  also  true  that  expressions  are 
to  be  found  in  the  cases  of  Insurance  Co.  v. 
Krenek,  and  Ry.  Co.  v.  Stevens,  supra,  cited 
in  behalf  of  appellee,  that  may  seem  to  au- 
thorize the  court  in  sustaining  a  plea  of 
venue  to  transfer  the  cause  at  his  own  op- 
tion to  any  county  having  Jurisdiction  of  it. 
But  we  think  there  is  a  clear  distinction  be- 
tween the  case  of  By.  Co.  v.  Stevens  by  our 
Supreme  Court  and  the  case  now  before  us. 
In  the  Stevens  Case  in  the  plea  of  privilege 
of  the  railway  company,  the  railway  company 
alleged  that  it  was  a  foreign  corporation  and 
that  it  neither  did  business  nor  had  an  agent 
in  El  Paso  county  where  the  suit  had  been 
instituted,  but  that  it  did,  in  fact,  do  busi- 
ness in  the  counties  of  Potter,  Hemphill, 
Galveston,  Johnson,  and  Cooke,  and  contend- 
ed that  it  was  suable  in  one  of  those  coun- 
ties, if  at  all.  The  plea  of  privilege  was  sus- 
tained, and  it  seems  evident,  under  the 
circumstances  of  that  case,  that  the  court 
had  the  power  to  transfer  the  venue  of  the 
cause  to  any  one  of  the  counties  named  by 
the  defendant,  which  in  fact  had  jurisdiction. 
The  order  in  either  case  would  be  in  exact 
accordance  with  the  prayer  of  the  plea,  and 
the  defendant  could  have  no  cause  of  com- 
plaint. In  the  case  of  the  Insurance  Com- 
pany V.  Krenek,  supra,  the  order  changing 
the  venue  was  on  a  motion  for  rehearing  set 
aside  and  the  jurisdiction  of  the  trial  court 
sustained.  What  was  said  therefore  on  the 
subject  of  the  court's  duty  in  transferring 
the  venue  may  be  termed,  perhaps  not  in- 
aptly, to  be  mere  obiter  and  not  of  control- 
ling effect.  At  least,  we  are  inclined  now 
and  here  to  give  that  case  the  application  in- 
sisted upon  by  appellee. 

We  conclude  that  the  judgment  below 
should  be  affirmed  in  so  far  as  the  defend- 
ant's plea  of  privilege  was  sustained,  but 
reversed  in  so  far  as  the  venue  of  the  case 
was  transferred  to  Harris  county,  it  now  and 
here  being  ordered  that  the  venue  of  this 
cause  be  transferred  to  Mclennan  county  in 
accordance  with  the  prayer  of  the  defend- 
ant's plea  of  privilege,  and  the  clerk  will 
certify  this  conclusion  to  the  court  below  for 
observance. 


EMDE  et  ux.  v.  JOHNSON  et  aL    (No.  9178.) 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 

May  17,  1919.    Rehearing  Denied  June 

21,   1919.) 

1.  Mines  and  Minerals  ^=s>58  —  Option  — 
CoNSiDEBATioN— Sufficiency. 

The  nominal  consideration  of  ''one  dollar" 
is  sufficient  to  sustain  an  option  in  a  gas  lease. 

2.  Mines  and  Minerals  ^=s>78(7)~-Oil  Lias- 
es—Injunction. 

In  applications  by  lessors  of  oil  leases  for 
injunction  restraining  lessees  from  drilling  oil 
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wells,  the  trial  court  should  be  actuated  by  the 
broad  spirit  of  progressiveness  and  development, 
and  no  unnecessary  impediment  or  delay  in  the 
development  of  tlie  natural  resources  of  the 
country  should  be  allowed  to  intervene  if  the 
rights  of  the  litigants  can  otherwise  be  pre- 
served. 

3.  Mines  and  Minerals  ^=5>78(7)— Oil  Leas- 
es—Evidence— In  junction  . 

In  a  suit  to  enjoin  lessee  under  an  oil 
lease  from  drilling  a  well,  as  having  forfeited 
his  right  to  sink  a  well  in  a  given  time  on  les- 
sor's land  "or  on  one  of  the  adjoining  surveys," 
evidence  relating  to  whether  a  well  had  actual- 
ly been  drilled  on  an  original  adjoining  survey 
held  insufficient  to  show  that  it  had  not,  so  as 
to  justify  issuance  of  an  injunction. 

4.  Injunction   ^=»118(1>— Pleading— Suffi- 
oienot. 

In  a  petition  for  injunction,  the  averment 
of  material  and  essential  elements  must  be  suf- 
ficiently certain  to  negative  every  inference  of 
the  existence  of  facts  under  which  petitioner 
would  not  be  entitled  to  relief. 

Appeal  from  District  <3ourt,  Eastland 
County;   Joe  Burkett,  Judge. 

Suit  by  P.  W.  Emde  and  wife  against  B. 
J.  Johnson  and  others  to  cancel  a  lease  and 
for  an  injunction.  Judgment  for  defendants, 
and  plaintiffs  appeaL    Affirmed. 

McCart,  Curtis  &  McCart,  of  Ft.  Worth, 
for  appellants. 

J.  B.  McEntire,  of  Gorman,  Earl  Conner, 
of  Eastland,  R,  A.  Hefner,  of  Ardmore,  Okl., 
and  John  D.  McRae,  of  Waxahachie,  for  ap- 
pellees. 

BUCK,  J.  This  suit  was  instituted  origi- 
nally by  F.  W.  Emde  and  wife  against  B.  J. 
Johnson  et  al.,  for  the  purpose  of  canceling 
a  lease  contract  entered  into  by  and  between 
plaintiffs  and  defendants,  and  upon  the  death 
of  F.  W.  Emde  it  was  further  prosecuted  by 
Mrs.  Emde  individually  and  in  her  capacity 
as  survivor  of  the  community  estate.  Plain- 
tiff below  alleged  a  number  of  grounds  for 
cancellation  of  the  lease,  but  only  two  are 
seriously 'urged  in  tliis  court.  Appellant  in- 
sists that  the  lease  is  null  and  void  for  uni- 
lateralness  and  lack  of  mutuality,  and  fur- 
ther contends  that  the  lessees  forfeited  any 
right  or  interest  they  might  have  had  in  the 
land  or  the  minerals  thereunder  by  failure 
to  notify  the  lessors  in  writing,  prior  to  the 
expiration  of  one  year  after  the  execution 
of  the  lease  contract,  that  said  lessees  de- 
sired to  extend  or  continue  said  lease  con- 
tract. So  much  of  the  lease  contract  between 
F.  W.  Emde  and  wife,  Mollie  Emde,  lessors, 
and  B.  J.  Johnson,  B.  H.  Turner,  and  J.  W. 
Carruth,  lessees,  as  is  deemed  necessary  for 
the  discussion  in  this  opinion  is  hereinafter 
set  out,  to  wit: 

"(1)  That  the  lessor  for  and  in  consideration 
of  the  sum  of  one  dollar,  to  us  in  hand  paid. 
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receipt  of  which  is  hereby  acknowledged,  • 
hereby  demise,  lease  and  grant  unto  said  lessee, 
his  heirs  and  assigns,  all  of  the  oil,  gas  and  oth- 
er minerals  in  and  under  the  following  describ- 
ed tract  of  land  and  the  exclusive  rigfit  to  pros- 
pect and  operate  thereon  for  oil,  gas  and  oth- 
er minerals,  together  with  the  right  of  way, 
right  to  lay  pipe  line  over,  to  use  water,  gas 
and  oil  to  operate  said  property,  taken  from 
said  premises,  to  erect  derrick^,  to  build  tanks 
and  to  place  all  necessary  machinery  or  struc- 
tures on  said  premises  and  to  remove  all  proper- 
ty at  any  time  that  may  be  placed  on  said 
land  during  the  term  of  this  lease. 

"(2)  •  •  •  To  have  and  to  hold  same 
unto  the  said  lessee,  his  heirs  and  assigns,  for 
a  term  or  period  of  ten  years  from  the  date 
hereof,  and  as  much  longer  thereafter  as  oil, 
gas  or  other  minerals  are  produced  in  paying 
quantities  thereon,  or  until  said  lessee  is  satis- 
fied that  oil,  gas  or  other  minerals  in  paying 
quantities  cannot  be  found  or  produced  from 
said  premises. 

"(3)  Said  lessee  hereby  agrees  to  commence 
operations  within  one  year  from  date  hereof, 
and  the  said  well  to  be  located  on  the  said 
tract  of  land  or  on  one  of  the  original  adjoining 
^surveys,  the  location  of  said  well  to  be  deter- 
mined by  an  expert,  said  location  and  begin- 
ning operations  on  the  said  location  shall  con- 
stitute a  commencement  as  mentioned  in  this 
contract 

"(4)  If  the  lessee  fails  to  commence  opera- 
tions within  the  specified  time,  this  lease  shall 
become  null  and  void,  unless  the  said  lessee 
shall  give  written  notice  to  the  lessor  of  his  in- 
tention to  keep  alive  this  contract,  and  shall 
pay  said  lessor  for  such  extension  of  time  the 
sum  of  fifty  dollars  per  year,  said  payments  to 
be  made  to  the  lessor  or  deposited  to  his  credit 
in  the  First  National  Bank  of  Gorman,  Texas. 

*'(5)     *     ♦     • 

"(6)  It  is  hereby  agreed  that  the  said  lessee 
shall  have  the  right  to  terminate  this  contract 
at  any  time  after  being  satisfied  that  oil  or 
other  minerals  cannot  be  produced  in  paying 
quantities,  by  giving  ten  days'  notice  in  writing, 
and  lessee  is  hereby  authorized  to  sell,  sublet  or 
assign  the  whole  or  any  fractional  part  of  this 
lease  at  any  time  during  the  term  of  this  lease. 
This  lease  is  for  the  purposes  and  of  property 
above  described."  ^ 


Plalntiflf  sought,  not  only  a  cancellation  of 
the  lease,  but  a  temporary  writ  of  injunc- 
tion restraining  the  defendants  from  entering 
upon  the  land  and  drilling  thereon,  and  from 
a  judgment  denying  the  application  plaintiff 
has  appealed. 

It  is  admitted  that  the  one  dollar  consider- 
ation mentioned  in  the  lease  contract  was 
paid,  though  Mrs.  Emde  testified  that  she 
knew  nothing  about  any  dollar  being  due 
until  after  the  extension  of  the  lease,  when 
one  of  the  lessees  then  paid  it  to  Mr.  Emde. 
It  is  further  In  evidence  that  within  the 
year  after  the  execution  of  the  lease  no  well 
was  drilled  or  begun  on  the  Emde  land,  or  on 
any  land  adjoining  it,  though  a  well  was 
started  within  said  time  on  a  tract  of 
land  owned  by  one  of  the  defendants,  J.  W. 


Carruth,  and  the  lease  belonged  to  the  com- 
pany organized  by  these  defendants  under 
the  name  of  the  Hog  Creek  Oil  CJompany. 
The  land  of  lessors  is  out  of  the  Juana  Sal- 
inas survey,  while  the  Carruth  land  is  out 
of  the  Punderburk  survey.  It  is  not  shown 
whether  these  two  surveys  were  "original 
adjoining  surveys'*  or  not.  though  Mrs.  Emde 
testified  that  the  Carruth  land  was  not  an 
"adjoining  survey."  As  we  understand,  said 
statement  simply  meant  that  the  Carruth 
land,  where  the  well  was  being  drilled,  did 
not  touch  the  Emde  100  acres.  The  well  on 
the  Carruth  land  was  started  a  month  or  two 
after  the  Hog  Creek  Company  was  formed. 
This  company  was  organized  In  September, 
after  the  lease  to  the  Emde  land  was  secured 
in  July,  though  the  declaration  of  trust  en- 
tered into  by  the  members  of  the  company 
was  dated  October  24, 1918.  On  July  1,  1918, 
there  was  deposited  by  the  Hog  Creek  Oil 
Company  in  the  First  National  Bank  at 
Gorman  for  the  benefit  of  P.  W.  Emde  the 
sum  of  $50.  This  deposit  was  made  by  T.  M. 
Dees,  president  of  the  oil  company,  and  ap- 
parently his  check  for  a  larger  amount  was 
sent  to  the  Gorman  Bank  to  cover  several 
leases,  one  of  them  being  the  lease  on  the 
Emde  land,  or  several  checks  were  sent  to 
cover  the  rental  on  different  leases.  The  evi- 
dence as  to  this  matter  Is  not  very  clear. 
The  bank  immediately  made  out  a  deposit 
slip  showing  that  a  deposit  had  been  made  in 
favor  of  F.  W.  Emde  to  cover  "Hog  Creek 
rental"  to  the  amount  of  JF50.  The  president 
of  the  bank  testified  that  he  knew  that  this 
slip  was  made  out,  put  into  an  envelope,  and 
addressed  to  Emde,  and  that,  while  he  did 
not  mail  it  himself,  he  was  sure  it  was 
mailed. 

At  the  time  the  contract  was  made  the 
Emdes  were  living  on  their  farm,  which  was 
located  on  a  rural  route  out  of  Gorman,  bat 
at  the  time  the  deposit  was  made  they  were 
living  at  Desdemona.  On  August  6, 1918,  the 
bank  sent  to  F.  W.  Emde  a  statement  of  his 
account  with  the  bank,  which  showed  a  bal- 
ance to  his  credit  of  $50.  This  letter  finally 
reached  the  plaintiff,  some  one  having  mark- 
ed out  the  name  Gorman  on  the  envelope  and 
written  the  name  Desdemona.  Mrs.  Emde 
testified  that  while  her  husband  wae  sick  she 
received  and  opened  all  his  mail,  and  that 
she  knew  no  notice  was  received  from  the 
bank  or  other  person  that  the  deposit  of  $50 
had  been  made  by  the  oil  company  or  any 
one  else,  and  that  she  had  never  been  noti- 
fied that  the  lessees  desired  to  continue  their 
lease  contract. 

[1]  As  to  what  shall  constitute  a  suflS- 
clent  consideration,  valuable  in  law,  to  sup- 
port an  option,  the  authorities  are  not  in 
harmony,  but  there  is  eminent  authority  to 
support  the  contention  that  the  nominal  con- 
sideration of  "one  dollar"  is  sufiScient  to  sus- 
tain a  contract.    Davis  v.  Wells  Fargo  &  Co.,  ^ 
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104  tJ.  S.  159,  26  L.  Ed.  686 ;  1  Elliott  on  Con- 
tracts, H  209,  210;  9  Cyc.  p.  365.  S  E.  Of 
course  the  consideration  may  be  so  grrossly 
inadequate  as  to  raise  a  presumption  of 
fraad,  but  It  is  the  fraud  and  not  the  mere 
inadequacy  of  the  consideration  that  invali- 
dates the  contract. 

It  Is  said  in  6  Ruling  Case  Law,  p.  686: 

"As  a  promise  by  one  person  is  merely  one 
of  the  kinds  of  consideration  that  will  support 
a  promise  by  another,  mutuality  of  obligation 
is  not  an  essential  clement  in  every  contract 
Therefore,  to  say  the  least,  language  which  is 
susceptible  of  the  Interpretation  that  considera- 
tion and  mutuality  of  obligation  are  two  dis- 
tinct elements  lacks  precision.  Consideration 
is  essential;  mutuality  of  obligation  is  not, 
unless  the  want  of  mutuality  would  leave  one 
party  without  a  valid  or  available  considera- 
tion for  his  promise.  The  doctrine  of  mutuali- 
ty of  obligation  appears,  therefore,  to  be  mere- 
ly one  aspect  of  the  rule  that  mutual  prom- 
ises constitute  considerations  for  each  other. 
Where  there  is  no  other  consideration  for  a 
contract,  the  mutual  promises  must  be  binding 
on  both  parties.  But  i^cre  there  Is  any  other 
consideration  for  the  contract,  mutuality  of 
obligation  is  not  essential.  If  mutuality,  in  a 
broad  sense,  were  held  to  be  an  essential  ele- 
ment in  every  valid  contract,  to  the  extent  that 
both  contracting  parties  could  sue  on  it,  there 
could  be  no  snch  thing  as  a  valid  unilateral  or 
option  contract,  or  a  contract  evidenced  by  a 
subscription  paper,  or  a  contract  to  enforce  a 
reward  offer,  or  a  guaranty,  or  in  many  other 
instances  readily  put  in  ordinary  bu^ess  af- 
fairs." 

[2]  In  the  absence  of  circumstances  show- 
ing fraud  or  violation  of  trust,  confidence,  or 
dependence,  equity  courts  do  not  ordinarily 
concern  themselves  with  the  adequacy  of  the 
consideration.  Pittsburg,  etc.,  Brick  Co.  v. 
Bailey,  76  Kan.  42,  90  Pac.  803,  12  L.  R.  A. 
(N.  S.)  745 ;  6  R.  C.  L.  679.  There  is  no  cir- 
cumstance disclosed  In  the  evidence  tending 
to  show  fraud  on  the  part  of  the  lessees,  and 
we  are  not  prepared  to  say  that  the  trial 
court  erred  In  refusing  to  grant  the  injunc- 
tive relief  prayed  for  on  the  ground  that 
the  contract  in  question  at  Its  Inception 
was  null  and  vbld  for  InsuflSclent  considera- 
tion. The  determination  of  complicated 
questions  of  law  or  of  fact  may  properly  be 
left  to  a  final  hearing  on  the  merits,  rather 
than  to  accord  to  the  plaintiff  the  benefit  of 
the  harsh  remedy  of  Injunction.  In  denying 
the  temporary  writ  of  Injunction,  the  ttlal- 
court  did  not  purport  to  decide  the  case  on 
its  merits,  either  as  to  questions  of  law  or 
of  fact,  but  merely  refused  to  restrain  the 
lessees  from  drilling  or  developing  the  leased 
lands  for  oil  and  gas.  The  interests  of  the 
litigants  were  within  the  power  of  the  court 
to  protect,  and  if  before  final  adjudication 
oil  or  gas  should  be  produced,  the  court  has 
it  vrtthin  Its  power  to  largely  preserve  the 
estate  from  waste  or  loss,  by  receivership 
or  other  proceedings,  until  the  rightful  own- 
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ershlp  shall  be  determined.  In  refusing  the 
injunctive  writ,  both  as  to  questions  of  law 
Involving  the  validity  of  the  lease  contract 
and  as  to  questions  of  fact,  some  of  which 
will  hereinafter  be  discussed,'  we  are  not 
prepared  to  say  that  the  trial  court  was  not 
actuated  by  the  sound  judgment  and  brond 
spirit  of  progressiveness  and  development 
which  should  control  the  courts  in  cases 
of  this  kind.  No  unnecessary  impediment  or 
delay  in  the  •development  of  the  natural  re- 
sources of  the  country  should  be  allowed  to 
intervene  if  the  rights  of  the  litigants  can 
otherwise  be  preserved.  As  far  as  it  is  possi- 
ble the  development  should  he  encouraged  to 
proceed,  and  not  to  be  abated  merely  by  rea- 
son of  conflicting  claims  of  litigants.  Hence 
we  overrule  those  assl^ments  directed  to 
the  failure  of  the  court  to  grant  injunctive 
relief  on  the  ground  that  the  lease  contract 
Introduced  in  evidence  shows  on  its  face,  or 
from  othQT  evidence  introduced,  to  be  null 
and  void  for  unilateral ness  or  inadequacy  of 
consideration. 

It  will  be  remembered  that  section  4  of  the 
contract  provides  that  the  lease  shall  be- 
come null  and  void  unless  the  lessees  shall 
give  written  notice  to  the  lessors  of  their 
intention  to  keep  alive  the  contract,  and  shall 
pay  said  lessors  for  such  extension  the  sum 
of  $50  per  year.  It  is  shown  that  within 
the  first  year  there  was  deposited  the  sum 
of  $60  in  the  First  National  Bank  of  6or^ 
man,  the  selected  depository.  If  the  money 
had  been  paid  directly  to  the  lessors  before 
the  expiration  of  the  first  rental  period,  an^ 
the  lessors,  with  knowledge  of  the  purpose 
for  which  said  payment  .was  made,  had  re- 
tained the  same,  probably,  upon  appropriate 
pleadings  by  defendant,  the  plaintiff  might 
be  held  to  have  waived  the  written  notice. 
While  the  bank  was  authorized  to  receive 
the  money,  it  does  not  appear  that  it  was 
authorized  to  receive  the  written  notice  or 
to  transmit  the  same  to  the  lessors,  and  the 
deposit  of  the  money  in  the  bank  could  not 
reasonably  be  held  to  be  a  compliance  with, 
or  to  justify  a  noncompliance  with,  the  con- 
tractual requirement  that  written  notioe 
should  be  given  the  lessors  of  the  intention  of 
the  lessees  to  keep  alive  the  contract.  We 
think  the  evidence  Is  sufiicient  to  sustain  the 
conclusion  of  the  trial  court  that  the  follow- 
ing facts  yrere  established,  or  at  least  that 
the  plaintiff  did  not  establish  the  nonexist- 
ence of  such  facts,  to  wit: 

(1)  That  immediately  upon  the  deposit  of 
the  rental  for  the  second  year,  said  deposit 
being  made  by  the  Hog  Creek  Oil  Company, 
the  bank  notified  In  writing  the  lessors  of 
such  deposit. 

(2)  That,  owing  to  the  fact  that  the  evi- 
dence shows  that  the  son  of  plaintiff,  and 
probably  F.  W.  Bmde  himself,  worked  for 
the  Hog  Creek  Oil  Company  during  the  first 
year  of  the  lease  contract,  while  drilling  was 
being  done  on  the  Carruth  land,  plaintiffs 
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had  notice  of  the  fact  that  the  Hog  Creek 
Oil  Company  had  taken  over  the  leases  ob- 
tained by  appellee  and  were  proceeding  to 
develop  the  holdings  for  oil  and  gas. 

(3)  We  are'  of  the  opinion  that  the  court 
was  justified  In  finding  that  the  lessors  re- 
ceived the  notice  from  the  bank  of  the'  fact 
that  the  second  gear's  rental  had  been  de- 
posited, and  that  said  notice  was  received 
prior  to  the  expiration  of  the  first  year. 
That  with  such  knowledge  lessors  allowed  the 
deposit  of  $50  to  remain  in  the  chosen  de- 
pository for  more  than  three  months,  or  until 
October  4,  1918,  when  suit  was  tiled  by  the 
lessors  to  cancel  the  lease  contract,  and  even 
at  that  time  no  tender  was  made  of  said 
rental  theretofore  paid,  nor  was  any  tender 
ever  made  up  to  or  during  the  hearing  In  the 
trial  court  on,  to  wit,  March  21,  1919. 

[3]  (4)  That  the  applicants  for  the  writ 
failed  to  show  that  in  sinking  the  well  on 
the  Carruth  tract  the  lessees  did  not  comply 
with  that  part  of  the  lease  contract  contain- 
ed in  paragraph  3  thereof,  which  provided 
that  in  one  year  from  the  date  of  the  lease 
the  lessees  shall  commence  operations  and 
begin  to  sink  a  well,  to  be  located  either  on 
lessors'  land  "or  on  one  of  the  original  ad- 
joining surveys."  While,  as  before  stated, 
testimony  of  Mrs.  Emde  was  to  the  effect 
that  the  Carruth  tract  does  not  adjoin  her 
land,  yet  the  evidence  is  silent  as  to  whether 
these  two  tracts  are  respective  portions  of 
"original  adjoining  surveys."  In  other 
words,  from  the  record  we  are  unable  to  de- 
'termlne  \^hether  or  not  the  Funderburk  sur- 
vey and  the  Salinas  survey  are  adjoining. 
If  these  surveys  are  adjoining,  the  lessees 
relieved  themselves  of  the  further  duty  of 
paying  rental,  since  the  evidence  shows  thai: 
within  the  first  year  the  lessees  began  opera- 
tions on  the  Carruth  tract,  out  of  the  Funder- 
burk survey. 

[4]  In  a  petition  for  injunction,  the  aver- 
ments of  material  and  essential  elements 
must  be  sufliciently  certain  to  negative  every 
Inference  of  the  existence  of  facts  under 
which  petitioner  would  not  be  entitled  to 
relief.  GlUis  v.  Rosenheimer,  64  Tex.  246; 
Blrchfield  v.  Bourland.  187  S.  W.  422.  The 
petition  in  the  Instant  case  did  contain  the 
allegations  that  the  lessees  had  agreed  to 
commence  operations  within  one  year  from 
the  date  of  the  lease  by  drilling  a  well  on 
one  of  the  original  adjoining  surveys,  and 
the  further  allegation  "that  said  lessees  have 
wholly  failed  to  begin  operations  and  the 
commencement  of  said  well  within  one  year." 
But  the  evidence,  as  before  noted,  fails  to 
aflarmatively  show  that  the  survey  on  which 
the  well  was  drilled  and  the  Salinas  survey 
were  not  original  adjoining  surveys. 


In  view  of  the  tstate  of  the  evidence  we 
have  concluded  that  the  trial  court  was 
justified  in  finding  that  the  lessees  were 
not  mere  trespassers  upon  plaintiffs'  land, 
but  that  they  were  in  good  faith  insisting  on 
the  right  to  hold  under  their  lease  contract 
and  to  develop  the  land  for  oil  and  gas.  In 
denying  the  writ  the  trial  court  did  not  as- 
sume to  decide  the  case  upon  its  merits,  not 
to  pass  finally  upon  the  conflicting  claims 
of  the  litigants,  nor  does  this  court  feel  call- 
ed upon  to  do  so.  But  we  have  concluded 
that  we  are  not  justified  in  disturbing  the 
judgment  rendered  below.  In  reaching  such 
conclusion  we  do  not  wish  to  be  understood 
as  holding  that  the  stipulation  in  the  ton- 
tract  which-  provided  for  written  notice  on 
the  part  of  the  lessees  to  the  lessors*  inten- 
tion and  desire  to  keep  alive  the  lease  con- 
tract was  an  immaterial  part  of  the  contract, 
nor  that  the  lessors  did  not  have  the  right  to 
cancel  the  contract  upon  the  failure  of  the 
lessees  to  give  such  notice  in  the  required 
time.  The  contract  was  for  a  period  of  ten 
years,  but  subject  to  be  determined  upon  the 
happening  or  nonhappening  of  certain  con- 
tingencies. One  of  the  prescribed  conditions 
was  that  the  lessees,  in  order  to  continue 
the  contract  in  force,  should  within  the  first 
year  give  written  notice  to  the  lessors  of 
their  intention  to  keep  the  contract  alive. 
Whether  this  condition  be  a  condition  prece- 
dent or  a  condition  subsequent  is  a  question 
whidi  is  not  necessary  for  us  to  decide  at 
this  time,  but  it  is  sufficient  to  say  that  as 
between  the  two  the  law  favors  the  latter. 
8  R.  C.  li.  §  156,  p.  1098,  under  general  title 
of  *'Deeds."  If  the  contract  In  question  be 
construed  as  a  conveyance  of  an  estate  in 
lands  for  a  period  of  ten  years,  subject  to 
forfeiture  upon  the  failure  of  the  lessees  to 
perform  certain  conditions,  one  of  which 
is  the  notice  to  lessors  of  the  lessees'  inten- 
tion to  keep  alive  the  lease,  such  condition 
might  be  waived  by  the. party  not  in  default; 
but  whether  in  this  case  it  was  waived  is  a 
question  to  be  determined  by  the  trial  court 
when  the  case  is  tried  on  its  merits. 

We  conclude  that  under  the  facts  disclosed 
we  are  not  justified  in  holding  that  the  trial 
court  erred  in  denying  the  injunctive  relief, 
by  which  action  the  court  in  effect  found  that 
it  is  not  at  all  certain  that  on  a  hearing  on 
the  merits  the  defendants  may  not  be  able  to 
sustain  their  defense  to  plaintiffs'  suit  to 
cancel  the  lease.  This  we  believe  to  be  the 
rule  which  should  control  in  cases  of  this 
kind.  T.  P.  O.  &  O.  Co.  et  al.  v.  Howard, 
No.  9161.  212  S.  W.  735,  recentiy  decided,  by 
this  court,  not  yet  officially  published. 

Judgment  affirmed. 
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SCHOOL    TRUSTEES    OF    EASTLAND 

COUNTY  et  al.  v.  HILLIARD  et  al. 

(No.  9156.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
May  31,  1919.) 

1.  Trespass  to  Tbt  Title  «=»40(3)  —  Pi:ti- 
TioN— Deed—Dbscbiption  of  Land. 

In  suit  in  form  of  trespass  to  try  title  and 
to  remove  cloud,  description  of  deed  set  forth  in 
petition  as  basis  of  plaintifiTs  title  held  so  de- 
ficient and  contradictory  in  its  calls  that  no 
land  was  conveyed. 

2.  Advebse  Possession  ^=»110(1)— Pleading 
— Certainty. 

Where  petition  in  trespass  to  try  title  set 
up  adverse  possession  under  instrument  not  de- 
scribing any  locatable  land  and  did  not  allege 
that  plaintiff  entered  on  any  certain  described 
land  and  held  same  adversely,  petition  is  in- 
Bufflcient. 

8.  Trespass  to  Try  Title  ^s»46(2)— Cross- 
Action— Proof  OF  TmjE. 
In  suit  in  form  of  trespass  to  try  title  and 
to  remove  doud,  in  which  defendant  set  up 
eroBS-action  for  judgment  over  for  title  and  re- 
ceivership conceding  that  descriptipn  of  land  in 
plea  was  sufficient  to  describe  definite  quantity 
of  land  though  petition  did  not,  held,  that  plea 
must  fail  for  want  of  proof. 

Appeal  from  District  Court,  Eastland 
County. 

Suit  In  form  of  trespass  to  try  title  and 
to  remove  cloud  by  County  School  Trustees 
of  Eastland  County  and  others  against  A.  A. 
Hilliard  and  others/ who  filed  plea  in  nature 
of  cross-action.  From  a  judgment  granting 
receivership,  plaintlflfs  appeal.  Reversedi 
with  leave  to  amend  pleadings. 

Scott  Brelsford  &  Smith,  of  Eastland,  and 
R.  B.  Truly,  of  Balllnger,  for  appellants. 

Sil  Stark,  of  Jacksboro,  and  N.  N.  Rosen- 
quest  and  W.  H.  Sewell,  both  of  Eastland,  for 
appellees. 


BUCK,  J.  ThlB  suit  .was  originally  in- 
stituted by  the  county  school  trustees  of 
E)astland  county,  the  county  school  superin- 
tendent, and  Warren  Wagner,  against  A,  A. 
Hilliard  and  wife,  M.  A.  Hilliard,  and  their 
heirs,  and  the  Taylor  CSiarcoal  Company. 
The  suit  was  in  form  of  trespass  to  try  title 
and  to  remove  cloud,  and  the  petition  alleged 
that  the  plaintiffs  were  owners  in  fee  simple 
of  two  tracts  of  land  situated  in  Eastland 
county  and  known  as  the  Merriman  publid 
school  district  No.  4.  It  was  alleged  that 
the  plaintiffs  and  those  under  whom  they 
claimed  had  held  actual,  notorious,  and  ex- 
clusive possession  of  said  land  for  more  than 
20  years  next  before  the  filing  of  suit,  oc- 
cupying, using,  and  enjoying  the  same  by 
keeping  thereon  and  in  use  a  public  school 
building  and  the  grounds  on  said  tracts  for 
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the  pupils  and  patrons  of  the  public  school 
district  No.  4 ;  that  said  possession  had  been 
exclusive,  adverse,  and  continuous  for  said 
time.  The  defendants,  whose  residence  was 
alleged  to  be  unknown,  were  alleged  to  be 
setting  up  some  sort  of  claim  to  said  two 
tracts  of  land.  John  W.  Taylor  and  Wilmot 
Taylor  answered  for  the  defendant  Taylor 
Charcoal  Company,  and  alleged  th^t  they 
owned  all  of  the  stock  in  said  company  and 
that  the  company  had  theretofore  conveyed 
the  second  tract  of  land,  described  in  plain* 
tiffs*  petition,  to  the  county  Judge  of  East- 
land county  for  school  purposes;  but,  as  said 
defendants  are  not  parties  to  this  appeal,  it 
will  not  be  necessary  to  notice  further  their 
defense. 

Defendant  HilUard  and  his  children,  here- 
inafter called  the  defendants  Hilliard,  an- 
swered by  way  of  general  demurrer,  and 
specially  pleaded  that  on  October  15,  1885, 
said  A.  A.  HUUard  and  his  wife,  M.  A.  Hil- 
liard were  the  owners  of  said  first-described 
tract  of  land,  ,out  of  the  E.  Flnley  league 
and  out  of  the  100-acre  tract  surveyed  out 
of  said  league  as  the  town  plat  of  Merriman, 
and  that  on  said  date  A.  A.  HUliard  and  his 
wife  "dedicated  one  acre  of  land  112  9/10 
varas  north  and  south  by  50  varas  east  and 
west  out  of  the  N.  E.  comer  of  said  above- 
described  ten-acre  tract"  and  conveyed  same 
by  deed  of  dedication  to  the  county  judge 
of  Eastland  county  and  his  successors  in 
oflice,  which  said  deed  is  as* follows: 
''The  State  of  Texas,  County  of  Eastland. 

"Know  all  men  by  these  presents: 

"That  we,  A.  A.  Hilliard  and  M.  A.  HilUard, 
wife  of  the  said  A.  A.  Hilliard,  of  the  county 
of  Eastland  and  st^te  aforesaid,  have  this  day 
donated  and  conveyed  by  deed  and  by  these 
presents  do  alienate  and  convey  by  deed  unto 
the  county  judge  of  Eastland  county,  Texas  (R. 
M.  Black),  and  his  successors  in  office,  one  acre 
of  land  as  a  building  site  that  the  citizens  of  the 
Merriman  school  community  No.  3  may  erect  a 
public  free  house  thereupon,  said  land  lying  and 
being  situated  on  Colony  creek  four  miles  south 
of  the  town  of  Banger  in  Eastland  county,  Tex- 
as, and  being  a  portion  of  the  one  hundred-acre 
tract  of  land  surveyed  out  of  the  E.  Flnley 
league  as  the  town  plat  of  Merriman  and  more 
properly  described  by  the  metes  and  bounds  as 
follows,  to  wit:  ' 

"Beginning  nt  the  extreme  N.  W.  comer  of  a 
survey  heretofore  sold  to  Thomas  Williams  out 
ef  said  town  plat  survey  stone  for  corner; 
thence  N.  with  Williams  S.  B.  line  1129/io 
varas  for  the  S.  E.  corner  of  this  survey ;  thence 
N.  W.  50  varas  to  the  S.  W.  corner  of  this 
survey;  thence  N.  1129/io  vrs.  to  the  N.  W. 
comer;  thence  east  50  vrs.  to  the  place  of  be- 
ginning and  containing  exactly  one  acre  of  land. 

"Together  with  all  and  singular  the  rights, 
members,  improvements,  hereditaments  and  ap- 
purtenances to  the  same  belonging  or  in  anywise 
incident  or  appertainihg. 

"To  have  and  to  hold  all  and  singular  the 
premises  above  mentioned  unto  the  said  County 
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Judge  R.  M.  Black  and  his  successors  in  office 
forever;  and  we  do  hereby  bind  ourselves,  our 
boirs,  executors  and  administrators  to  warrant, 
and  forever  defend  all  and  singular  the  said 
premises  unto  the  said  County  Judge  R.  M. 
Black  and  his  successors  in  office  against  every 
person  whomsoever  lawfully  claiming  or  to  claim 
the  same  or  any  part  thereof. 

'•'Witness  our  hands  at  Ranger  this  the  15th 
day  of  Oct.  A,  D.  1885.  A.  A.  Hilliard. 

"M.  A.  HUliard." 

It  was  further  alleged  that  It  was  the  In- 
tention of  said  A.  A.  Hilliard  to  dedicate  tQ 
the  citizens  of  the  Merriman  community  the 
building  site  only  upon  .which  to  erect  a  pub- 
lic house  to  be  used  by  the  dtitena  of  the 
said  community  as  a  public  gathering  place 
for  any  and  all  public  gatherings  of  a  re- 
ligious, educational  and  political  nature ;  that 
he  did  not  intend  to  convey,  and  did  not  c<»- 
yey,  the  fee-simple  title  to  die  said  land  to 
the  said  county  judge  or  his  successors 
in  office,  nor  the  oil,  gas,  and  other  minerals 
on  and  under  said  land ;  and  that  said  deed 
of  dedication  was  without  consideration  and 
was  made  and  executed  for  the  sole  purposes 
aforesaid.  It  was  further  alleged  that  on 
or  about  June  6,^  1918,  the  school  authorities 
of  Eastland  county,  plaintiffs  herein,  aban- 
doned said  property  and  ceased  to  use  It 
for  the  purposes  set  out  in  said  deed,  and 
that  said  property  was  permitted  to  become 
unfit  for  use  as. a  public  meeting  house  and 
gathering  place  and  schoolhonse,  and  that 
said  school  authorities  on  or  about  said  date 
made  and  entered  into  a  written  lease  con- 
tract leasing  said  land  to  plaintiff  Warren 
W^agner  for  the  production  of  the  oil  and 
gas  and  other  minerals  under  said  land  for 
a  cash  consideration  of  $2,500,  and  for  the 
further  consideration  of  one-eighth  part  of 
all  oil  and  gas  produced  from  the  leased 
premises,  and  that  pursuant  to  said  lease  the 
plaintiff  Wagner  had,  with  the  co-operation 
and  sanction  of  the  other  plaintiffs,  taken 
entire  possession  of  the  whole  tract  of  land 
above  described,  drilled  oil  wells  thereon  and 
set  up  his  machinery  and  appropriated  It  to 
his  exclusive  use,  and  had  extracted  from 
said  land  120,000  barrels  of  oil  per  month. 

It  was  further  alleged  that  Mrs.  Hilliard 
was  dead,  and  that  the  other  defendants 
joining  with  A.  A.  Hilliard  in  the  answer 
were  the  children  of  the  said  A.  A.  Hilliard 
and  M.  A.  Hilliard  and  were  all  the  heirs 
of  M.  A.  Hilliard,  deceased.  Defendants 
prayed  that  the  Prairie  Oil  &  Gas  Com- 
pany  be  made  a  party  defendant  to  the  suit, 
and  that  a  receiver  be  appointed  to  take 
charge  of  and  to  conserve  all  of  the  oil  pro- 
duced and  being  produced  from  said  land. 

Plaintiffs  answered  by  way  of  various 
special  exceptions  to  defendants*  pleadings, 
and  denied  that  there  was  any  wastage  of 
the  oil  from  the  wells  drilled  on  the  land, 
and  denied  the  insolvency  of  Warren  Wagner 


and  the  Prairie  Oil  &  Gas  Company,  to  whose 
pipe  lines  the  oil  was  being  delivered  and  in 
whose  tanks  it  was  being  stored ;  and  further 
denied  that  plaintiff  trustees  had  ever  aban- 
doned said  property  or  failed  to  use  the 
same  for  school  purposes ;  and  further  denied 
that  any  reservation  for  mineral  rights  was 
CQutained  in  the  instrument  of  conveyance 
made  by  the  Hllliards  to  the  county  judge 
of  Eastland  county.  From  a  judgment  grant- 
ing a  receivership,  but  staying  the  operation 
thereof  pending  an  appeal  to  this  court,  the 
plaintiffs  have  appealed. 

[1,2]  We  have  come  to  the  conclusion  that 
the  description  of  the  land  contained  in  the 
first  tract,  set  out  in  plaintiffs'  petition,  Is 
insufficient  to  convey  title  to  any  land,  in 
that  the  calls  by  metes  and  bounds  fail  to 
disclose  any  land ;  said  calls  being  contradic- 
tory and  furnishing  no  sufficient  guide  to  the 
surveyor,  going  upon  the  land,  in  an  effort 
to  determine  what  land.  If  ajiy,  was  sought 
to  be  conveyed  by  the  instrument  There  is 
no  allegation  in  the  petition  of  a  mutual 
mistake  In  the  description  'given  in  the  deed 
of  conveyance  and  no  prayer  for  a  correction 
of  said  description.  There  Is  no  allegation 
as  to  what  the  tract  described  was,  nor  is 
there  any  allegation  that  the  plaintiffs,  upon 
the  execution  and  delivery  of  the  instru- 
ment of  conveyance,  entered  upon  any  cer- 
tain described  land  and  held  the  same  there- 
after adversely,  exclusively,  and  continous- 
ly  up  to  the  time  of  the  trial.  Hence  we  are 
of  the  opinion  that  plaintiffs  showed  no  title 
or  right  in  any  land  attempted  to  be  de- 
scribed in  the  conveyance  by  the  Hllliards 
to  the  county  judge  of  Eastland  county,  or 
ii^  any  laud  alleged  by  the  plaintiffs  to  have 
been  occupied  and  held  by  them  since  1885. 

[3]  On  the  other  hand,  while  the  defend- 
ants Hilliard  in  their  answer  did  describe  a 
certain  tract,  alleged  to  contain  10  acres,  and 
further  alleged  that  A.  A.  Hilliard  and  his 
wife  "dedicated  one  acre  of  land,  being  112- 
9/10  varas  north  and  south  by  50  varas 
east  and  west  out  of  the  N.  B.  corner  of 
Bald  above-described  ten-acre  tract,"  and 
further  set  out  said  alleged  deed  of  dedica- 
tion, in  which  instrument  the  same  insuf- 
ficient description  was  given,  yet -defendants 
did  not  allege  that  the  description  given  in 
the  deed  was  incorrect,  nor  did  they  ask 
for  correction  thereof;  nor  does  the  agreed 
statement  of  facts  show  that  said  A.  A. 
Hilliard  and  M.  A.  Hilliard  ever  owned  the 
10-acre  tract  described  in  defendant's  answer, 
or  that  the  tract  intended  to  be  conveyed  by 
the  instrument  to  the  county  judge  was  out 
of  the  northeast  corner  of  said  lO^acre  tract, 
or  out  of  the  said  10-acre  tract  at  all.  Hence, 
if  it  may  be  said  that  defendants  Hilliard.  by 
reason  of  the  description  of  the  10-acre  tract, 
and  the  further  allegation  that  the  <Hie-acr€ 
tract  sought  to  be  conveyed  to  the  county 
judge  was  out  of  the  northeast  corner  of  the 
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said  10-acre  tract,  sufficiently  described  tlie 
land  to  protect  their  Interest  In  the  title  to 
which  receivership  was  asked,  yet  the  de- 
fendants' claim  must  fall  for  lack  of  proof. 
Hence  their  plea  in  the  way  of  cross-action 
for  Judgment  over  against  plaintiffs  for  title 
to  ^he  land,  and  for  ancillary  relief  of  re- 
ceivership, is  not  sustained  by  the  evidence. 

In  this  condition  of  the  record,  we  have 
concluded  that  the  judgment  of  the  trial 
court,  granting  a  receivership,  should  be  re- 
versed, and  the  cause  remanded,  in  order 
that  the  parties,  plaintiffs  and  defendants,  if 
they  see  fit,  may  amend  their  pleadings,  and, 
if  they  should  not  see  fit  to  do  so,  that  the 
suit  be  dismissed  for  want  of  equity.  We 
have  concluded  that  the  costs  of  this  appeal 
should  be  adjudged  one-half  against  the  ap- 
pellants and  one-half  against  the  appellees, 
and  it  is  so  ordered. 

Judgment  reversed,  and  the  cause  re- 
manded. 


RICH  V.  EASON  et  al.    (No.  416.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 
June  4,  1919.) 

1.  Libel  and  Slander  <g=»42(l)— Privileged 
Communication&~Grand  Jurors. 

In  action  against  grand  jarors  for  making  a 
report  to  the  court  that  sheriff  and  others  were 
guilty  of  immoral  conduct  unbecoming  to  dignity 
of  their  positions,  defendants  had  the  legal 
right  to  assert  the  common-law  defense  of  con- 
ditional privilege,  despite  Acts  27th  Leg.  c.  26, 
§  4,  as  to  what  publication  shall  be  privileged. 

2.  Trial  «=>169— Direction  of  Verdiot. 

There  being  no  issue  to  go  to  the  jury,  the 
trial  court  properly  instructed  a  verdict  for 
defendants. 

Appeal  from  District  Court,  Nacogdoches 
County;  L.  D.  Guinn,  Judge. 

Action  by  H.  C.  Rich  against  George  W. 
Eafwn  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.     Affirmed. 

Ingraham  &  Watson,  of  Kaeogdoches,  and 
Woods,  Barkley  '&  King,  of  Houston,  for 
appellant. 

S.  W.  Blount  and  S.  M.  Adams,  both  of 
Nacogdoclies,  for  appellees. 

WALKER,  J.  This  is  the  second  appeal  in 
this  case.  The  first  appeal  is  reported  In 
180  S.  W.  305,  in  an  opinion  by  Judge  Brooke. 
In  this  former  opinion  a  full,  detailed,  and 
complete  statement  is  made  of  the  issues  in- 
volved in  this  case.  The  alleged  libelous 
matter  is  fully  set  out  On  the  former  trial, 
the  trial  court  sustained  a  general  demurrer 
to  plaintiff's  petition,  holding,  in  effect,  that 
the  matter  set  out  as  a  basis  of  the  libel  was 
absolutely  privileged  and  could  not  be  the 
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basis  of  the  cause  of  action.  We  reversed 
this  ruling  of  the  trial  court,  and  remanded 
this  case  for  further  proceedings.  When  the 
case  was  again  called  for  trial,  the  testi- 
mony was  all  introduced,  and  thereupon  the« 
trial  court  instructed  a  verdict  for  the  de- 
fendants. For  the  purpose  of  this  opinion, 
we  adopt  the  statement  made  on  the  former 
appeal,  and  we  give  the  following  additional 
statement  of  the  nature  and  result  of  this 
last  trial,  as  taken  fropi  appellant's  brief: 

"On  October  30,  1914,  appellant  instituted 
this  suit  in  the  district  court  of  Nacogdoches 
county,  being  one  for  damages  occasioned  by 
the  issuance  and  publication  of  a  statutory  li- 
beL 

**By  amended  petition  filed  February  9,  19^5, 
it  is  alleged  that  appellees,  G.  W.  Eason  and 
the  eleven  others,  composing  the  grand  jury  of 
the  district  court  of  Nacogdoches  county,  at  its 
fall  term,  1914,  issued  ard  published  a  report 
to  the  judge  of  said  court,  of  and  concerning 
appellant,  Rich,  who  was  sheriff  of  the  county 
at  the  time,  and  which  publication,  among  othc/ 
things,  contained  the  following  charge: 

**  *We  regret  exceedingly  that  it  becomes  our 
duty  to  report  to  your  honor  that  we  have  been 
apprised  of  the  fact  that  the  sheriff's  office,  the 
constable  of  precinct  No.  1  and  the  marshal  of 
the  city  of  Nacogdoches,  are  guilty  of  immoral 
conduct  unbecoming  the  dignity  of  their  exalted 
positions.  We  make  this  report  that  the  public 
may  have  the  benefit  of  our  investigations,  and 
may  be  able  to  avoid  the  election  of  officers  in 
the  future  who  may  become  derelict  of  their 
moral  obligations  to  the  people  who  elect  them.* 

'*It  was  further  alleged  that  the  publication 
was  without  authority  of  law,  was  willfully  and 
maliciously  made,  and  that  plaintiff  was  dam- 
aged because  thereof  in  the  sum  of  ten  thousand 
dollars;  all  necessary  elements  of  damage  be- 
ing plead.  The  report  so  made  by  appellees 
upon  which  the  action  was  based  was  attached 
to  the  amended  petition  as  Exhibit  A. 

"Appellees  answered  by  general  and  special 
exceptions,  that  the  charges  complained  of  were 
in  fact  true,  and  the  report  therefore  justified ; 
that  the  report  was  privileged  because  made 
by  the  grand  jury  of  said  county,  in  the  per- 
formance -of  their  duties;  that  the  same  was 
made  with  probable  cause  and  in  good  faith. 

"Upon  the  trial,  February  19,  1918,  the  court 
gave  a  peremptory  instruction  to  the  jury  to 
return  a  verdict  in  favor  of  the  defendants,  this 
being  done  after  appellant  had  excepted  to  such 
charge,  and  filed  request  for  special  charges. 
The  jury  returned  a  verdict  in  obedirnce  to  such 
peremptory  instructions  in  favor  of  the  appel-  * 
lees,  and  judgment  was  entered  by  the  court  ac- 
cordingly. 

*'To  such  judgment  the  appellant  excepted, 
and  gave  notice  of  appeal  to  this  honorable 
court,  and  in  due  time  filed  his  appeal  bond,  and 
thereafteyr  filed  assignments  of  error,  thus  per- 
fecting the  appeal,  and  presenting  the  matter 
to  this  honorable  court  for  revision. 

"The  report  of  the  grand  jury,  as  pleaded, 
was  offered  in  evidence.  Appellant  testified 
that  he  was  sheriff  of  Nacogdoches  county  at  the 
time,  and  was  just  approaching  the  close  of  his 
second  term;    that  he  was  a  man  47  years  of 
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age,  had  a  family,  consisting  of  a  wife  and 
several  children,  several  of  whom  were  grown 
daughters,  and  each  of  whom  had  heard  of  such 
report,  and  in  humiliation  had  discussed  the 
same  with  him;  that  he  wqs  greatly  mortified 
and  humiliated  and  worried  over  the  report; 
and  that  he  had  numerous  friends  who  fre- 
quently approached  him  with  reference  to  the 
same ;  that  he  was  not  guilty  of  any  act  of  im- 
morality, as  charged  by  the  report. 

"No  evidence  was  introduced  by  the  appellees 
as  to  the  truth  of  the  charge,  but  each  of  them 
testified  over  appellant's  objection  that  the  re- 
port was  based  upon  testimony  of  witnesses  be- 
fore their  body,  which  led  them  to  believe  in 
good  faith  that  appellant  had  been  guilty  of 
such  immoral  conduct.  All  of  them  testified 
that  they  were  friends  to  appellant,  and  did 
not  desire  to  injure  him  in  any  way. 

"On  this  proof,  the  court  gave  a  peremptory 
instruction,  evidently  based  on  the  theory  that 
the  report  was  qualifiedly  privileged,  and  so 
being  was  not  libelous,- in  the  absence  of  proof 
of  actual  malice.  The  conclusion  of  the  court 
is  evidently  based  in  a  large  measure  upon  cer- 
tain statements  contained  in  the  opinion  of  this 
honorable  court  upon  the  former  appeal  of  this 
case.    180  S.  W.  303  et  seq." 

Appellant  advances  tlie  following  propo- 
sltion: 

"The  publication  being  libelous  per  se,  and 
the  appellees  as  a  grand  jury  being  under  no 
duty  to  make  any  report  with  reference  to  the 
subject-matter,  and  the  same  not  being  within 
the  terms  of  the  act  of  1901  providing  what 
publications  should  be  privileged,  appellant  was 
entitled  to  recover  compensatory  damages,  as 
well  as  exemplary  damages,  mitigated  only  by 
the  good  faith  of  appellees  in  making  the  re- 
port." 

Under  this  general  proposition,  appellant 
advances  Point  III,  as  follows: 

"Since  the  passage  of  the  act  of  1901  pro- 
viding what  publications  shall  constitute  libel 
and  what  publications  shall  be  privileged,  the 
defense  of  a  qualified  privilege  is  not  applicable 
in  a  libel  suit  in  this  state"— citing  Galveston 
Tribune  v.  Johnson,  141  S.  W.  302,  and  Light 
Publishing  Co.  v.  Lewy,  52  Tex.  Civ.  App.  22, 
113  S.  W.  575. 

Appellant  especlaly  calls  our  attention  to 
the  following  citation  from  Galveston  Trib- 
une v.  Johnson,  supra: 

"We  cannot  believe  that  the  Legislature  in- 
tended, by  what  is  said  in  section  4  of  the  act, 
to  wit,  *That  nothing  in  this  act  shall  be  con- 
strued to  take  away  any  existing  defense  to  a 
civil  action  for  libel,*  to  so  qualify  the  definition 
of  privileged  matter  given  in  the  preceding  sec- 
tions of  the  act. 

"At  the  time  of  the  passage  of  the  act,  other 
matters  than  those  referred  to,  when  published 
in  a  newspaper  without  malice  and  upon  rea- 
sonable grounds  in  good  faith  believed  to  be 
true,  were  privileged.  We  think  that  such  mat- 
ters are  now  so  privileged,  but  we  do  not  think 
that  since  the  passage  of  the  act  the  doctrinp  of 
qualified  privilege,  as  it  existed  prior  thereto. 


as  a  defense  to  the  action  of  libel  can  be  in- 
voked to  protect  appellant,  when  the  publication ' 
of  an  untrue  account  of  such  proceedings  as  are 
referred  to  in  the  statute,  on  the  ground  that 
the  publisher  honestly  believed  the  statements 
to  be  true.  The  Legislature  did  not  intend. 
when  in  the  last  section  of  the  statute  it  pre- 
served existing  defense,  to  practically  destroy 
the  limitations  and  conditions  made  essential  by 
the  other  sections  of  the  statute  to  the  privilege 
declared  to  be  a  defense." 

In  the  case  just  quoted  from.  Judge  Reese 
was  discussing  the  relation  of  the  libel  law 
to  newspaper  publications.  The  effect  of  his 
holding  is  that  the  publication  of  the  matters 
set  out  in  article  5597  under  the  conditions 
stated  in  that  article  are  absolutely  privi- 
leged, but,  in  order  to  make  such  matters 
privileged,  the  conditions  stated  in  article 
5597  must  exist.  Hence,  as  we  construe  the 
decisions  cited  by  appellant,  they  have  espe- 
cial application  only  to  that  feature  of  the 
libel  law  relating  to  newspaper  publicatioils. 
But,  as  lii  the  instant  case,  there  are  many 
ways  of  circulating  a  libel  besides  through 
the  newspapers,  and  the  defense  of  condi- 
tional privilege,  as  it  existed  at  common  law 
prior  to  the  enactment  of  the  libel  law  of 
Texas  in  1901  (Acts  27th  Leg.  c.  26),  has  uni- 
formly been  recognized  by  our  Courts  of 
Civil  Appeals  since  that  time,  and  we  have  not 
found  an  instance  where  the  defendant  has 
been  denied  this  defense,  unless  Galveston 
Tribune  v,  Johnson  is  an  exception,  and  we 
do  not  construe  it  as  authority  against  this 
holding.  As  we  construe  the  decisions  of  our 
courts,  they  have  uniformly  reafi^rmed  the 
defense  of  conditional  privilege.  Walker 
y.  San  Antonio  Light  Publishing  Co.,  30  Tex. 
Civ.  App.  165,  70  S.  W.  655;  A.  H.  Belo  & 
Co.  V.  Lacy,  111  S;  W.  216;  Koehler  v.  Du- 
bose,  200  S.  W.  238;  Palatine  Ins.  Co.  v. 
Griffin,  202  S.  W.  1026. 

In  Koehler  v.  Dubose,  supra,  Chief  Jus- 
tice Fly,  discussing  the  amendment  of  1917 
(Acts  35th  Leg.  c.  206  [Vemon*s  Ann.  Civ.- St. 
Supp.  1918,  arts.  5598,  5596a])  to  article 
5598,  says: 

"The  effect  of  that  amendment  was  to  more 
explicitly  reserve  common-law  defenses,  and  the 
enactment  of  it  cannot  be  deemed  to  be  a  legis- 
lative construction  that  the  law  of  1901  had 
deprived  defendants  of  common-law  defenses. 
It  may  be  that  the  amendment  was  enacted  to 
meet  the  fact  that  the  part  of  the  act  of  1901 
as  to  defenses  was  not  inserted  by  the  codifiers 
in  the  Revised  Statutes  of  1911.  The  fact  that 
the  part  of  the  act  in  question  was  omitted 
from  the  statutes  by  the  codifiers  might  create 
confusion  and  lead  to  the  belief  that  a  portion 
of  the  law  had  been  repealed,  and  ^he  Legisla- 
ture deemed  it  essential  or  expedient  to  remove 
all  doubts  in  connection  with  the  matter.  We 
hold  that  at  no  time  since  the  enactment  of  the 
law  of  1901  has  any  one,  under  proper  circum- 
stances, been  deprived  of  common-law  defenses 
against  libel.  Berry  v.  State,  69  Tex.  Cr.  R. 
602,  156  S.  W.  626." 
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Again,  In  Palatine  Ins.  Co.  v.  GrlfBn,  supra, 
the  defense  of  conditional  privilege  as  recog- 
nized .by  ns  In  the  former  appeal  of  this  case 
Is  directly  recognized;    the  court  saying: 

''The  appellants  jreqnested  the  conrt  to  charge 
the  jury  that  the  reports  of  Cole  to  the  insur- 
ance companies  represented  by  him  were  priy- 
ilegcd,  if  made  to  such  companies  for  the  pur- 
pose of  protecting  their  interests  and  in  the 
discharge  of  his  own  duties,  and  the  statements 
contained  therein  were  made  in  good  faith  and 
upon  the  belief  on  reasonable  grounds  that 
they  were  true,  and  statements  made  under  such 
circumstances  would  not  be  unlawful  though 
in  fact  untrue.  We  think  this  instruction 
should  have  been  given.  There  can  be  no  doubt 
that  such  communications  are  to  be  classed  as 
conditionally  privileged.  Schuize  v.  Jalonick, 
18  Tex,  Civ.  App.  296,  44  S.  W.  580;  Mo.  Pac. 
Ry.  Co.  V.  Richmond,  73  Tex.  568,  11  S.  W. 
557,  4  L.  R.  A.  280,  15  Am.  St.  Rep.  794;  0., 
C.  &  S.  F.  Ry.  Co.  V.  Floore,  42  S.  W.  611; 
Cranfill  v.  Hayden,  97  Tex.  644,  80  S.  W.  614. 
Which  means  that  the  inference  of  malice  ordi- 
narily to  be  drawn  from  the  mere  publication 
of  false  statements  of  a  slanderous  nature  will 
not  obtain  from  the  mere  showing  of  the  fact 
of  such  communications  if  they  are  conditionally 
privileged.'* 

Also: 

"Communications  passing  between  the  state 
agents  of  the  defendants  and  their  local  agents 
at  AmariUo,  and  any  communications  from  one 
insurance  company  to  another,  made  with  ref- 
erence to  matters  in  which  such  companies  were 
mutually  interested,  and  for  the  purpose  of 
protecting  such  interest,  would  be  for  the  same 
reasons  conditionally  privileged." 

[1]  Hence,  under  the  authoritieB  above 
cited,  we  reaffirm  the  announcement,  made  in 
the  former  appeal  of  this  case,  that  these 
defendants  had  the  legal  right  to  assert  the 
common-law  defense  of  conditional  privilege, 
and,  as  we  construe  the  statement  from  ap- 
pellant's brief  and  the  entire  record  In  this 
case,  this  defense  was  fully  and  absolutely 
established. 

[2]  There  being  no  issue  to  go  to  the  Jury, 
the  trial  court  properly  Instructed  a  verdict 
for  the  defendants. 

This  cause  is  in  all  things  affirmed. 


HOBSON  T.  WISE  COUNTY  HOMB)  PRO- 

TECTIVB  ASS'N. 

(No.  9127.) 

(Court  of  Civil  Appeals  of  Texas.    Pt.  Worth. 
June  7,  1919.) 

1.  Evidence  ^=s»71—PBE8i7MpnoN— Receipt 
OF  Mail  Mattes. 
In  an  action  on  a  mutual  assessment  insur- 
ance policy,  testimony  of  the  secretaries  of  de- 
fendant association  that  they  mailed  notices  of 
assessment  to   insured,   with   postage  prepaid, 


and  properly  addressed  to  insured  at  the  post 
office  address  given  by  him  on  the  records  of 
the  association,  constituted  prima  facie  proof 
that  insured  received  the  notices. 

2,  Insurance    ^=>373(1)— Mtttual    Benefit 
Insurance  —  Agreement  to  Collect  As- 
sessments—Right OF  Reliance. 
After  receiving  several  notices  that  assess- 
ments on  him  had  not  been  paid,  the  holder  of 
a  policy  in  a  mutual  assessment  insurance  as- 
sociation had  no  right  to  continue  to  rely  on 
the  agreement  of  the  secretary  of  the  associa- 
tion to  collect  assessments  on  the  policy  holder 
by  checks  on  the  bank  account  of  a  brother-in- 
law  of  the  policy  hoRier. 

8.  Insurance    ^=»373(1)— Mutual    Benefit 
Insurance— Agreement  as  to  Assessments 
—Right  of  Reliance. 
An  agreement  on  the  part  of  the  former 
secretary  of  a  mutual  assessment  ^surance  as- 
sociation  to   collect   assessments   on    a   policy 
holder  by  chf^ck  on  his  brother-in-law's  account 
did  not  justify  either  the  brother-in-law  or  the 
policy  holder   in   relying   on   the   arrangement 
after  a  new  "secretary  had  taken  office  and  no- 
tified the  policy  holder  that  four  assessments 
against  him  had  not  been  paid. 

Appeal  from  District  Ck>urt,  Wise  County ; 
F.  O.  McKinsey,  Judge. 

Suit  by  Mrs.  Vlrda  Hobson  against  the 
Wise  CJounty  Home  Protective  Association. 
From  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

McMurray  &  Gettys,  of  Decatur,  for  ap- 
pellant. 
R.  E.  Carswell,  of  Decatur,  for  appellee. 

DUNKLIN,  J.  Mrs.  Vlrda  Hobson  insti- 
tuted this  suit  against  the  Wise  Ck)unty  Home 
Protective  Association  No.  I,  a  private  corpo- 
ration, to  recover  the  amount  stipulated  in 
a  life  Insurance  policy  issued  by  the  defend- 
ant upon  the  life  of  William  Hobson,  hus- 
band of  plaintiff,  and  payable  to  her  as  his 
surviving  wife  at  his  death.  From  a  Judg- 
ment In  favor  of  the  defendant,  the  plaintiff 
has  appealed. 

The  case  was  tried  by  the  court  without 
a  Jury,  and  the  trial  Judge  filed  the  following 
findings  of  fact  and  conclusions  of  law : 

"ladings  of  Fact. 

"(1)  I  find  that  the  defendant  is  a  corpora- 
tion duly  incorporated  under  the  laws  relating 
to  the  incorporation  of  mutual  assessment  home 
insurance  companies,  as  provided  for  in  chap- 
ter 5  of  title  71,  Rev.  CJivil  Statutes,  its  orig- 
inal articles  of  incorporation  having  been  duly 
filed  on  March  18,  1902,  and  jimended  articles 
on  February  6,  1907,  providing  for  death  ben- 
efits to  be  raised  by  assessments  upon  its  mem- 
bers, such  benefit,  in  case  of  the  death  of  a 
member  in  good  standing,  being  the  amount  of 
one  assessment  of  $1  each  upon  the  members  in 
good  standing,  but  not  to  exceed  the  total  sum 
of  $1,000. 

**  (2)  That  upon  organization  defendant  adopt- 
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ed  a  constitution,  of  which  section  5  provides 
as  follows: 

"  *The  board  of  directors  shall  levy  an  assess- 
ment of  $1  upon  the  death  of  each  member,  and, 
when  there  are  two  or  more  deaths  of  members 
at  one  time  for  which  no  assessments  have  been 
mode,  said  board  may  order  the  secretary  to  is- 
sue a  double  assessment.' 

"(3)  Among  othfer  things,  Its  by-laws  provide 
as  follows: 

**  *Sec.  7.  The  books  of  the  association  shall 
be  kept  by  him  [the  secretary],  and  he  shall 
notify  all  members  by  post  card  of  the  assess- 
ment made  by  the  board  of  directors/ 

"  *Sec.  19.  All  assessments  hwicd  by  the  board 
of  directors  must  be  paid  within  fifteen  days 
from  the  date  of  such  levy,  and  any  member 
failing  to  pay  such  levy  within  said  fifteen  days 
shall  stand  suspended  and  will  no  longer  be 
entitled  to  any  of  the  benefits  of  the  associa- 
tion.' 

"  *Scc.  19.  On  the  16th  day  from  the  date  of 
the  levy  of  each  assessment  the  secretary  shall 
notify  all  members  who  have  failed  to  pay  such 
assessment  of  their  suspension,  and  if  within 
ten  days  from  the  date  of  such  notice  any  mem- 
ber shall,  pay  two  dollars,  one  of  which  shall 
be  placed  in  the  beneficiary  fund  and  one  dol- 
lar in  the  excess  fund,  such  member  shall  be 
reinstated.' 

**(4)  I  find  that  deceased,  W.  M.  Hobson,  be- 
came a  member  of  defendant  association  by  his 
written  application  dated  October  21,  1904,  in 
which,  as  required  thereby,  he  gave  his  post 
office  address  as  Decatur,  Texas,  rural  route 
No.  1,  and  a  certificate  of  membership  was  is- 
sued to  him  containing  the  following  stipula- 
tion: 

"  'That  the  assured  agrees  to  pay  assessments 
levied  by  the  directors  of  $1  upon  the  death  of 
each  member,  and  not  to  exceed  51  a  year  for 
expenses,  within  fifteen  days  of  the  date  of  call ; 
and  agrees  further  that  failure  to  pay  any  as- 
sessment so  levied  within  fifteen  days  from  date 
of  call  shall  forfeit  all  claims  as  a  member  of 
this  association.' 

"The  plaintiff,  Virda  Hobson,  was  named 
therein  as  beneficiary,  she  being  the  wife  of 
deceased;  and  it  was  further  Ptipulated  that, 
'if  the  said  W.  M.  Hobson  should  die  in  good 
standing  in  the  association,*  the  association 
would  pay  his  beneficiary  one  assessment  of  $1 
per  member  on  its  membership,  not  to  exceed 
the  sum  of  $^000. 

**(5)  I  find  that  said  insured  paid  all  assess^ 
ments  levied  from  the  time  he  became  a  member 
until  February  25,  1916;  that  on  said  date  a 
double  assessment  of  $2,  designated  as  assess- 
ment No.  121,  was  duly  levied  to  cover  loss 
resulting  from  the  death  of  two  members,  of 
^hich  insured  was  given  due  notice  by  the  sec- 
retary, said  notice  being  dated  February  25, 
and  stipulating  that  failure  to  pay  said  assess- 
ment on  or  before  March  16,  1916,  would  cause 
his  suspension. 

"(6)  1  find  that  on  the  following  dates  re- 
spectively, to  wit,  April  28,  1916,  May  26,  1916, 
July  28,  1916,  and  September  2S.  1916,  the 
board  of  directors  duly  levied  other  assessments 
on  the  members  of  defendant  and  that  the  de- 
ceased, W.  M.  Hobson,  was  duly  notified  of  the 
same  as  in  assessment  No.  121,  and  that  on  each 
said  written  notice  he  was  also  notified  of  his 
arrearages. 


**{D  I  find  that  the  defendant  made  no  re- 
sponse to  any  of  the  notices  referred  to  in 
paragraphs  5  and  6  above,  and  that  he  paid 
none  of  said  assessments,  but  failed  to  phy  any 
of  the  same. 

*'{%)  I  find  that  about  the.  10th  of  Fobrunry. 
1917,  the  clerk  of  defendant  corporation  wrote 
deceased  a  card  showing  the  amount  uf  his  ar- 
rearages, and  urging  bim  to  pay  the  same,  rnd 
that  about  ten  days  thereafter  he  wrote  de- 
ceased a  letter  reminding  him  ap:ain  that  be 
was  in  arrears  and  suspended,  and  uriong  him 
to  reinstate  himself.  The  deceased  made  no  re- 
isponse  to  these  commonications,  and  I  con- 
clude •  that  he  had  abandoned  his  policy  and 
knowingly:  permitted  the  same  to  lapse,  and  the 
defendant  company  thereafter  created  and  con- 
sidered deceased  as  suspended  and  his  policy 
as  finally  lapsed ;  that  assessments  having  been 
made  in  July  and  September,  1917,  the  deceas- 
ed was  not  notified  thereof,  his  name  ham? 
b^en  dropped,  and  he  not  being  considered  as  a 
member  of  the  association. 

''(9)  The  defendant  died  about  the  1st  day 
of  October,  1917,  proper  proof  of  death  *as 
made  in  due  time  and  payment  of  policy  de- 
manded, which  being  refused,  this  suit  was 
brought  thereon. 

"Conclusions  of  Law. 

"(1)  I  conclude  as  a  matter  of  law  that  the 
deceased,  Hobson,  was  not  at  his  death  a  mem- 
ber in  good  standing  of  the  defendant  company, 
but  had  ceased  to  be  a  member  of  same,  and 
that  his  policy  therein  has  lapsed  for  nonpay- 
ment of  assessments,  and  that  plaintiff  cannot 
recover." 

Id  her  original  petition  plaintiff  alleged 
that  William  Hobson  duly  paid  ail  charges 
and  dues  that  accrued  upon  his  policy  up 
to  the  date  of  his  death,  and  had  duly  com- 
plied with  all  the  provisions  of  the  policy, 
lind  was  a  member  of  the  defendant  associ- 
ation in  good  standing  at  the  time  of  his 
death. 

In  its  answer  the  defendant  specially  denied 
that  Hobson  was  a  member  of  the  association 
in  good  standing  at  the  time  of  his  death. 
The  failure  to  pay  assessments,  which  the 
trial  judge  found  he  did  fail  to  pay,  was 
specially  pleaded,  and  by  reason  of  such  fail- 
ure the  defendant  pleaded  that  the  policy 
had  lapsed  and  was  no  longer  of  any  legal 
effect  when  Hobson  died. 

In  reply  to  the  answer  of  the  defendant, 
plaintiff  filed  a  supplemental  petition,  in 
which  she  alleged  that  if  Hobson  failed  to 
pay  assessments  and  dues  as  alleged  in  de- 
fendant's answer,  then  the  defendant  is 
estopped  to  claim  a  forfeiture  of  the  policy 
as  a  result  thereof,  by  reason,  substantially, 
of  the  following  facts:  According  to  allejza- 
tions  in  the  supplemental  petition,  the  mem- 
bership of  the  defendant  association  was  con- 
fined to  citizens  of  Wise  county.  The  de- 
fendant maintained  a  secretary  at  Decatur, 
wiiose  duty  it  was  to  notify  members  of  their 
assessments  and  to  collect  the  same  when 
due.    At  all  times  it  was  the  custom  o£  the 
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secretary  to  collect  the  assessments  of  some 
of  the  members  by  drawing  a  check  upon  the 
account  of  those  members  in  any  bank  in 
Decatur  where  such  account  was  kept;  and 
it  was  the  custom'  of  such  members  to  rely 
upon  the  secretary  to  make  such  collections 
in  that  manner.  J.  L,  Gentry,  a  brother-in- 
law  of  Hobson,  who  kept  an  account  with 
the  First  National  Bank  of  Decatur,  made 
an  arrangement  with  defendant's  secretary 
whereby  the  latter  would  draw  checks  on 
Gentry's  account  In  the  bank  to  pay  all  as- 
sessments that  might  be  made  against  Hob- 
son  as  a  member  of  the  association  which 
Hobson  might  fail  to  pay  up  to  the  last 
day  allowed  for  such  *  payment.  Said  ar- 
rangement and  promise  on  the  part  of  the 
secretary  to  so  collect  assessments  against 
Hobson  were  made  prior  to  the  levy  of  as- 
sessments alleged  in  the  defendant's  answer 
to  have  been  unpaid,  and  said  Hobson  and 
plaintiff  and  Gentry  all  relied  upon  the  cus- 
tom and  practice  of  the  secretary  to  collect 
assessments  in  that  manner,  and  upon  his 
promise  to  so  collect  assessments  against 
Hobson,  and  up  to  the  date  of  Hobson's  death 
they  believed  that  the  same  had  been  col- 
lected in  that  manner;  and  if  checks  had 
been  so  drawn  on  Gentry's  account  for  such 
assessments  they  would  have  been  duly  hon- 
ored by  the  bank,  and  the  money  paid  to  him 
therefor.  Plaintiff  further  alleged  that  de- 
fendant gave  no  notice  to  Hobson  of  any 
default  or  suspension,  and  that  if  he  had  re- 
ceived any  such  notice  he  would  have  been 
reinstated  as  a  member  in  accordance  with 
the  by-laws  of  the  association. 

[1]  By  different  assignments  appellant  has 
challenged  the  findings  of  fact  made  by  the 
trial  judge  in  paragraphs  5,  6,  7,  and  8 
shown  above,  on  the  ground  that  they  were 
not  warranted  by  the  evidence.  One  of  the 
contentions  is  that  the  testimony  of  the  sec- 
retaries Foster  and  White  that  they  mailed 
certain  notices  of  an  assessment  to  Hobson, 
and  of  his  failure  to  pay  the  some,  was  not 
sufficient  to  show  that  'Hobson  received  those 
notices.  We  think  there  is  no  merit  in  that 
contention.  The  secretaries  testified  that 
they  mailed  such  notices  to  Hobson  with  post- 
age prepaid,  and  properly  addressed  to  Hob- 
son at  the  post  ofiice  address  given  by  him 
on  the  records  of  the  association,  and  that 
Hobson  paid  no  attention  to  such  notices. 
That  testimony  constituted  prima  facie  proof 
that  Hobson  received  the  notices. 

[21  We  find  no  specific  testimony  in  the 
record  to  the  effect  that  the  notices,  mailed 
to  Hobson  by  the  secretaries,  of  the  fact 
that  Hobson  was  In  arrears  in  the  payment 
of  his  assessments,  contained  the  statement 
that  he  had  been  suspended,  yet  we  are  of 


teen  days  after  notice  of  same  automatically 
suspended  him  as  a  member,  and  it  must  be 
presumed  that  Hobson  had  notice  of  that 
by-law.  Furthermore,  as  shown  by  section 
•19  of.  the  by-laws  which  is  copied  in  the 
court's  findings,  it  appears  that  the  only  pur- 
pose of  giving  to  a  member  notice  of  his  sus- 
pension was  to  give  him  an  opportunity  to 
be  reinstated,  and  we  are  of  the  opinion  that 
the  failure  of  Hobson  to  pay  any  attention 
to  the  several  notices  shown  in  the  court's 
findings  of  assessments  against  him  and  his 
arrearages  upon  his  assessments  was  suffi- 
cient to  support  the  court's  finding  that  he 
had  elected  to  abandon  his  policy.  After 
receiving  the  different  notices  that  the  as- 
sessments had  not  been  paid,  it  cannot  be 
said  that  he  had  the  right  to  continue  to 
rely  upon  Foster's  agreement  to  collect  those 
assessments  by  checks  on  Gentry's  bank  ac- 
count, and  especially  is  this  true  after  Fos- 
ter ceased  to  be  the  secretary  and  had  been 
succeeded  by  White.  It  is  true,  as  asserted 
In  appellant's  brief,  that  Secretary  Foster 
tpstified  that  J.  L.  Gentry,  brother-in-law  of 
Hobson,  told  him  to  draw  checks  iii)on  his 
(Gentry's)  account  in  the  bank  for  any  as^ 
sessment  that  might  be  made  against  Hob- 
son which  Hobson  did  not  pay,  and  that 
he  agreed  to  do  so,  and,  according  to  the 
testimony  of  Gentry,  if  said  checks  had  been 
drawn  they  would  have  been  honored;  but 
Foster  further  testified  that  Gentry's  per- 
mission that  such  checks  might  be  so  drawn 
was  upon  the  condition  -^that  he  (Poster) 
should  first  notify  Gentry  of  the  assessment, 
and  that  he  (Foster)  forgot  the  arrangement 
so  made,  and .  failed  to  mention  the  matter 
to  Gentry.  Gentry  testified  as  follows  with 
respect  to  the  arrangement  with  Foster,  the 
secretary,  for  the  payment  of  Hobson's  dues : 

"The  agreement  between  him  and  me  was  that 
he  would  not  let  it  fall  due;  he  would  notify 
me;  he  agreed  to  do  that;  he  would  notify 
me  if  Hobson  did  not  pay  it.  That  was  the 
arrangement  I  made  wili  him.'* 

He  further  testified  that  he  kept  a  regular 
account  with  the  First  National  Bank  at 
Decatur,  where  he  had  money  to  his  credit 
at  all  times ;  that  the  bank  rendered  to  him 
statements  of  his  account,  but  that  he  did 
not  examine  the  same  to  see  whether  or  not 
Hobson's  assessments  had  been  paid.  He 
further  testified  as  follows: 

"I  never  inquired  at  the  bank  to  see  whether 
Hobson's  assessments  had  been  paid  out  of 
my  account.  Foster  told  me  he  would  look 
after  it.  I  did  not  think  it  necessary.  I  ex- 
pected he  would  notify  me.  It  was  at  my  own 
suggestion  that  I  made  that  arrangement  with 
Foster.     Mr.    Hobson    had    asked   me   to   look 


the  opinion   that  that  fact  would  make  no  j  after  it  for  him.     I   told  Hobson  I  would  do 
material   difference,   since,   according  to  by-    ^^'^^f  ^^^e  or  three  times." 
law  No.  18  of  the  association,  shown  in  the 

court's  findings  as  No.  19,  the  failure  of  a       And  plaintiff  also  testified  that  Mr.  Hob- 
member  to  pay   any  assessment  within  flf-    son,  her  husband,  told  her  that  Gentry  had 
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assured  bim  that  he  (Gentry)  would  pay  all 
the  assessments  for  Hobson. 

[3]  The  fact  that  the  assessments  were 
duly  levied  in  accordance  with  the  consti- 
tution and  by-laws  of  the  association,  and. 
that  the  assessments  shown  in  the  court's 
findings  were  never  paid,  was  established  by 
uncontroverted  proof.  As.  we  construe  ap- 
pellant's assignments,  it  is  insisted  that  the 
agreement  on  the  part  of  Secretary  Foster 
to  collect  the  assessments  from  Gentry 
should  be  construed  as  having  the  same  legal 
effect  as  an  actual  payment  of  the  assess- 
ments; but  we  think  It  clear  that  that  con- 
tention cannot  be  sustained.  At  best,  such 
proof  could  only  be  looked  to  to  support  the 
plea  of  waiver  and  estoppel  urged  by  plain- 
tiff In  her  supplemental  petition  to  the  de- 
fense alleged  in  defendant's  answer  that  the 
policy  had  lapsed  before  Hobson's  death  for 
nonpayment  of  the  assessments.  The  trial 
Judge  did  not  pass  upon  that  plea,  and  the 
record  shows  no  request  by  appellant  for  a 
finding  upon  that  issue.  Nor  can  we  now 
sustain  the  plea  of  estoppel  on  the  ground 
that  it  was  conclusively  established  by  proof. 
In  the  first  place,  the  alleged  arrangement 
to  collect  Hobson's  dues  from  Gentry  was 
made  with  Foster,  who  was  then  s^retary, 
but  who  was  succeeded  by  Lory  D.  White, 
another  secretary,  and  there  is  no  proof  to 
show  that  White  had  any  notice  of  such  ar- 
rangement, or  that  he  made  a  similar  one 
with  Gentry  or  any  one  else.  And  according 
to  White's  testimony,  after  he  went  into 
ofiice  he  mailed  a  notice  to  Hobson,  and  also 
wrote  a  letter  telling  him  that  he  was  in 
arrears  for  four  assessments,  and  insisting 
that  he  pay  up  those  assessments  and  re- 
main a  member  of  the  association,  but  that 
Hobson  paid  no  attention  to  those  communi- 
cations. The  agreement  on  the  part  of  Fos- 
ter, the  former  secretary,  to  collect  the  as- 
sessments by  check  on  Gentry's  account, 
could  not  Justify  either  Gentry  or  Hobson 
to  still  rely  upon  that  arrangement  after 
White  had  taken  the  place  of  Foster  as  sec- 
retary, and  had  notified  Hobson  that  four 
assessments  against  him  had  not  been  paid. 
Furthermore,  while  Foster  testified  to  his 
custom  of  arranging  with  different  members 
of  the  association  for  the  collection  of  their 
assessments  by  drawing  checks  upon  their 
accounts,  and  agreeing  with  them  thus  to 
look  after  the  payment  of  their  assessments, 
yet  we  have  found  no  proof  in  the  record 
that  notice  of  such  custom  was  brought  to 
the  attention  of  the  board  of  directors  of 
the  defendant  association,  and  there  is  no 
proof  of  any  authority  on  the  part  of  the 
secretary  to  thus  waive  the  requirements  of 
the  by-laws  that  all  assessments  must  be  paid 
within  the  period  of  time  prescribed. 

The  fact  that  It  was  specifically  provided  in 
the  by-laws  that  notice  to  members  of  as- 
sessments   made    against    them    should    be 


given  by  post  cards,  mailed  to  them,  as  shown 
in  the  trial  Judge's  findings,  distinguishes 
this  case  from  McCk>rkle  v.  Texas  Benevo- 
lent Association,  71  Tex.  149,  8  S.  W.  516; 
and  Kavanaugh  v.  Security  Trust  &  Life  In- 
surance Co.,  117  Tenn.  33,  96  S.  W.  490,  7 
L.  B.  A.  (N.  S.)  253,  10  Ann.  Gas.  680. 

For  the  reasons  indicated,  all  assignments 
of  error  are  overruled  and  the  Judgment  \a 
affirnied. 


MOBBISON  et  at  v.  NEELY  et  ux. 
(No.  9094.) 

(Court  of  Civil  Appeals  of  Texas.  Ft  Worth. 

May  3,  1919.    Behearing  Denied 

June  21,  1919.) 

1.  APPEAL'  AND  £bBOB  ^=S»733— ASSiaNlCENTS 

OF  Ebboih- Sufficiency. 
The  question  of  sufficiency  of  the  proof  to 
sustain  me  findings  of  fact  cannot  be  raised  in 
assignments  of  error  merely  attacking  the  judg- 
ment for  lack  of  such  proof. 

2.  Bbokebs  ^=>28— Action  fob  Accounting 
—Duty  of  Bbokeb  to  Account. 

Where  the  owner  conveyed  land  to  brokers 
upon  a  contract  that  they  should  sell  it  and  out 
of  the  proceeds  pay  his  debts  and  turn  over 
the  balance  after  deducting  their  compensation, 
such  brokers,  upon  sale  of  the  land,  cannot  re- 
fuse to  account  to  the  owner  because  a  note 
given  by  such  owner  and  secured  by  a  mortgage 
on  the  land  conveyed  with  other  land  is  still 
outstanding. 

3.  New,  Tbial  ^=s»102(8)— Nbwlt  Discoveb- 
ED  Evidence.  ' 

No  error  was  committed  in  refusing  a  new 
trial  on  ground  of  newly  discovered  testimony 
as  to  certain  transactions,  where  the  moving 
party  knew  of  such  transactions  before  trial, 
made  no  motion  for  continuance  to  secure  the 
new  testimony,  and  other  like  testimony  was 
introduced. 

Appeal  from  District  Court,  Mitdiell  Coun- 
ty; W.  W.  Beall.  Judge. 

Action  by  Byrne  against  Barl  Morrison 
and  others,  In  which  W.  H.  Neely  and  wife 
filed  cross-action  against  Morrison  and  Hast- 
ings. From  a  Judgment  for  Neely  on  the 
cross-action,  Morrison  and  Hastings  appeal. 
Affirmed. 

L.  W.  Sandusky,  of  Colorado,  Tex.,  for  ap- 
pellants. 
J.  E.  Starley,  of  Banger,  for  appellees. 

DUNKL.1N,  J.  W.  H.  Neely  purchased 
from  the  state  three  sections  of  land  situ- 
ated in  Culberson  county,  under  and  by  vir- 
tue of  a  statute  which  required  him  to  oc- 
cupy the  land  for  a  period  of  three  years  in 
order  to  perfect  his.  title  thereto.  Prior  to 
the  completion  of  such  occupancy  Neely  con- 
veyed to  Morrison  and  Hastings,  who  were 
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real  estate  brokers,  those  three  sections,  to- 
gether with  eight  other  sections  of  land,  un- 
der a  contract  and  agreement  that  Neely 
would  complete  the  term  of  occupancy  re- 
quired by  the  statute  in  order  to  acquire 
title  to  the  three  sections  of  land  above  men- 
tioned, and  Morrison  and  Hastings  would 
sell  the  property  so  conveyed  to  them  and 
would  apply  the  proceeds  to  the  payment 
of  the  outstanding  indebtedness  which  Neely 
was  owing,  after  taking  out  of  the  proceeds 
of  sales  a  sufilcient  amount  to  pay  the  ex- 
penses of  handling  the  property,  and  to  pay 
Morrison  and  Hastings  a  reasonable  com- 
mission for  their  services.  In  other  words, 
Neely  owed  several  debts  which  he  was  un- 
able to  pay,  and  he  turned  over  to  Morrison 
and  Hastings  the  lands  above  mentioned  and 
gave  them  authority  to  sell  the  same  and  to 
pay  off  his  debts,  after  deducting  a  reason- 
able commission  for  their  services  in  miaklng 
the  sales.  He  also  obligated  himself  to  com- 
plete the*  term  of  occupancy  required  to  per- 
fect his  title  to  the  three  sections  mentioned. 
Acting  under  said  agreement,  Morrison  and 
Hastings  entered  into  a  contract  with  plain- 
tiff Byrne  to  sell  to  him  the  three  sections 
above  mentioned  as  soon  as  title  thereto  was 
perfected  by  a  compliance  with  Neely's  con- 
tract of  occupancy.  At  the  same  time  Mor- 
rison and  Hastings  gave  to  Byrne  a  bond  for 
title  signed  by  themselves  as  principals  and 
by  W.  H.  Neely  and  wife,  L.  U.  I.  Neely,  and 
A.  L.  Wood  as  sureties.  The  bond  for  title 
stipulated  for  the  payment  of  ^,500,  condi- 
tioned that  Neely  would  continue  to  occupy 
the  land  for  the  time  required  to  perfect  the 
title,  and  when  the  title  was  so  perfected 
would  convey  the  same  to  Byrne. 

Byrne  Instituted  this  suit  to  recover  title 
to  the  land,  or,  in  the  alternative,  to  recover 
upon  the  bond  for  title.  It  was  alleged  in 
the  petition  that  Neely  had  perfected  tiae 
to  the  land  by  occupying  it  for  the  required 
statutory  period  and  had  filed  proper  proof 
of  such  occupancy  in  the  general  land  office. 

By  cross-action  Neely  sought  a  Judgment 
over  against  Morrison  and  Hastings  for  what 
they  had  realized  on  the  property  given  by 
Byrne  in  exchange  for  the  three  sections 
of  land,  and  a  judgment  was  rendered  in 
favor  of  Neely  upon  that  cross-action.  The 
plaintiff  recovered  a  judgment  for  the  land. 
Morrison  and  Hastings  have  prosecuted  this 
ai^eal,  but  no  assignments  are  presented 
to  the  judgment  rendered  in  favor  of  plain- 
tiff Byrne.  The  only  complaint  urged  in 
their  brief  is  of  the  judgment  in  favor  of 
Neely  on  his  cross-action,  as  noted  above. 

The  trial  was  before  the  court  without  a 
jury,  and  the  trial  judge  has  filed  findings 
of  fact  and  conclusions  of  law  upon  which 
the  judgment  was  predicated. 

The  findings  of  fact  are  very  full,  giving 
a  full  history  of  all  the  transactions  leading 
up  to  and  involved  in  the  suit,  and  those  trans- 
actions  involved    numerous    details,    aU    of 
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which  are  fully  set  out  In  the  trial  judge's 
findings  of  fact,  which  cover  nearly  18  pages 
in  the  transcript  and  are  divided  into  36 
paragraphs,  numbered  1  to  30  consecutively. 

[1]  Appellants  have  presented  five  assign- 
ments of  error.  In  the  first,  third,  and 
fourth  assignments  it  is  insisted  that  the 
judgment  Is  wholly  unsupported  by  the  evi- 
dence and  it  is  against  the  great  weight 
thereof  in  certain  particulars  which  are  point- 
ed out  in  the  assignments.  The  substance 
of  the  reasons  given  in  the  assignments  is 
that  Neely  owned  no  title  to  certain  portions 
of  the  land  conveyed  to  the  appellants  at  the 
time  of  such  conveyance,  and  therefore  the 
alleged  contract  on  the  part  of  appellants, 
upon  which  Neely  based  his  croi^-action, 
was  without  consideration  to  •  support  it. 
No  other  judgment  could  have  been  ren- 
dered on  the  cross-action  than  the  one  that 
was  rendered,  if  the  findings  of  fac#,  upon 
whidi  the  same  was  predicated,  were  cor- 
rect. The  assignments  do  not  directly  and 
specifically  attack  the  findings  of  fact  filed 
by  the  trial  judge,  and  it  is  well  settled 
that  the  question  of  sufiSciency  of  the  proof 
to  sustain  the  findings  of  fact  cannot  be 
raised  merely  by  an  attack  upon  the  judg- 
ment for  lack  of  such  proof.  City  Loan  &  . 
Trust  Co.  V.  Sterner,  57  Tex.  Civ.  App.  517, 
124  S.  W.  207 ;  Best  v.  Kirkendall,  107  S.  W. 
932;  S.  A.  &  A.  P.  Ry.  Co.  v.  Bowles,  88  Tex. 
634,  32  S.  W.  880. 

It  seems  that  after  Morrison  and  Hast- 
ings took  over  the  property  from  Neely  under 
their  agreement  to  realize  money  thereon 
with  which  to  discharge  Neely's  indebtednesSr 
after  paying  themselves  for  their  services, 
the  latter  borrowed  the  sum  of  $3,000  and 
used  the  same  in  paying  certain  debts  and 
expenses.  That  money  was  borrowed  on  a 
mortgage  executed  by  Morrison  and  Hastings 
upon  11  sections  of  land  turned  over  to  them 
by  Neely.  It  seems  also  that  at  the  time  of 
the  trial  the  $3,000  note  so  secured  was  still 
outstanding  and  not  yet  due. 

[2]  By  their  second  assignment,  appellants 
insist  that  it  was  error  to  render  a  judgment 
against  them  for  any  sum  as  long  as  the 
safd  note  was  outstanding.  In  the  absence 
of  any  attack  upon  the  findings  of  fact,  the 
same  observation  with  respect  to  the  other 
assignments  would  be  applicable  to  this.  Fur- 
thermore, we  are  unable  to  perceive  how 
appellants  could  escape  a  judgment  for  mon- 
ey and  property  had  and  received  by  them 
as  agents  for  Neely,  and  for  which  they  had 
agreed  to  account  to  him,  by  showing  that 
they  had  made  themselves  personally  liable 
upon  the  note  for  $3,000,  without  some  fur- 
ther evidence  to  show  that  the  note  cannot 
be  collected  in  full  out  of  the  11  sections  of 
land  given  as  security  therefor.  At  best,  it 
would  seem  that  the  facts  mentioned  could 
be  urged  only  as  constituting  a  ground  for 
an  abatement  of  the  suit  until  the  $3,000  note 
should  be  liquidated  and  discharged  in  some 
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manner.  But  no  such  relief  was  asked  by 
appellants  in  the  trial  court 

[3]  By  the  fifth  assignment  complaint  is 
made  of  the  refusal  of  the  court  to  grant 
appellants  a  new  trial  on  the  ground  of  new- 
ly discovered  testimony.  According  to  the 
allegations  in  the  motion,  the  testimony  so 
discovered  was  to  the  effect  that  Neely  had 
parted  with  title  to  some  of  the  lands  which 
he  turned  over  to  appellants  to  handle  for 
him  prior  to  that  transaction.  It  appears 
from  the  affidavit  of  the  newly  discovered 
witness,  which  affidavit  was  attached  to  ap- 
pellants' motion  for  new  trial,  that  appel- 
lants were  present  at  the  time  the  transac- 
tions therein  detailed  occurred,  and  hence 
appellants  must  necessarily  have  known  of 
them  before  the  suit  was  tried,  and  it  does 
not  appear  that  any  motion  for  continuance 
was  made  to  secure  the  testimony  of  that  wit- 
ness. •Furthermore,  the  newly  discovered 
testimony  was  only  cumulative  of  the  other 
testimony  of  like  character  introduced  upon 
the  trial,  and  under  all  the  circumstances  we 
are  unable  to  say  that  the  trial  Judge  com- 
mitted reversible  error  in  overruling  the  mo- 
tion for  a  new  trial. 

For  tlie  reasons  Indicated,  the  judgment  in 
favor  of  appellees  Neely  and  wife  on  their 
cross-action  against  appellants  is  affirmed; 
in  other  respects  the  judgment  of  the  trial 
court,  from  which  there  was,  no  appeal,  is 
undisturbed. 


TARKINGTON  PRAIRIE  LODGE,  A.  P.  A 
A.  M.,  NO.  498,  et  aL  v.  GEORGE  W. 
SMYTH    LUMBER  CO.   et  aL     (No.  431.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 

April  26,  1919.     On  Motion  for  Rehearing, 

June  24,  1919.) 

1.  Principal  and  Subbtt  ^=>117— Bbeaoh 
OF  Contract  by  Owner  Not  Releasing 

S  UBETY — Statute. 
A  building  contract  and  contractor's  bond 
entered  into  subsequent  to  Acts  34th  Leg.  c.  143 
(Vernon's  Ann.  Civ.  St  Supp.  1918,  art.  5623a), 
adding  article  5623a  to  Rev.  St.  1911.  and 
providing  that  no  change  or  alterations  in  meth- 
od of  payment  shall  in  any  way  avoid  or  affect 
liability  on  the  bond,  was  entered  into  with  ref- 
erence to  such  statute,  and  owner's  payment  of 
the  full  contract  price  for  the  building  before 
it  was  completed  and  accepted,  and  failure  to 
retain  20  per  c^t.  of  the  contract  price  as  pro- 
vided, did  not  release  the  bondsmen  as  against 
the  owner. 

2.  Principal  and  Surety  ®=5>117  —  Con- 
tractor's Bondsmen— Change  in  Method 
or  Payment^Breach  of  Contract. 

The  rule  that  a  change  in  the  specifications 
of  a  building  or  the  metliod  of  payment  to  the 
contractor  operated  to  make  a  new  contract, 
and  thus  released  the  sureties  on  the  contrac- 
tor's bond,  was  clearly  modified  by  Acta  34th 


Leg.  c.  143  (Vemim'B  Ann.  Civ.  St  Supp.  1918, 
art.  5623a),  adding  article  5623a  to  Rev.  St. 
1911,  taking  away  such  defense  on  .a  part  of 
the  sureties,  and  limiting  the  surety  to  defens- 
es such  as  the  principal  on  the  bond  could  make. 
so  that  owner's  broach  by  failure  to  retain  20 
per  cent  until  building  was  completed  and  ac- 
cepted, as  provided  by  contract,  did  not  release 
bondsmen. 

Appeal  from  District  Court,  Jefferson 
County;  W.  H.  Davidson,  Judge. 

Suit  by  the  George  W.  Smyth  Lumber  Com- 
pany and  others  against  Tarklngton  Prairie 
Lodge,  A.  F.  &  A.  M.  No.  498,  and  others. 
Judgment  for  plaintiff  as  against  defendant 
J.  T.  Key,  building  contractor,  and  the  de- 
fendant sureties  on  his  bond,  and  as  between 
plaintiff  and  the  defendant  lodge  decreed  that 
plaintiff  take  nothing,  and  as  to  the  cross- 
action  of  the  defendant  lodge  against  Key  and 
his  sureties  a  judgment  was  rendered  in  fa- 
vor of  the  lodge  as  against  Key,  against  the 
lodge  and  in  favor  of  the  sureties  on  Key's 
bond.  From  that  part  of  the  judgment  al- 
lowing recovery  against  them  in  favor  of 
plaintiff  the  sureties  appeal,  and  from  that 
portion  of  the  judgment  denying  it  a  recov- 
ery on  Its  cross-action  against  the  sureties 
the  lodge  appeals.  Affirmed  in  part,  and  re- 
versed and  rendered  In  part. 

Baldwin  &  Baldwin,  of  Houston,  and  Oli- 
ver J.  Todd  and  W.  G.  Reeves,  both  of  Beau- 
mont, for  appellants. 

Greer  &  Nail,  of  Beanmont,  and  Minton  & 
Lewis,  of  Hemphill,  for  appellees. 

HIGHTOWER,  C.  J.  On  August  12,  1916, 
one  J.  T.  Key,  a  building  contractor,  entered 
into  a  written  contract  with  Tarklngton 
Pralrfe  Lodge,  A.  F.  &  A.  M.,  No.  498.  of  Lib- 
erty  county,  Tex.,  the  latter  acting  through 
Its  building  committee,  by  the  terms  of 
which  contract  the  said  Key  agreed  and 
bound  himself  to  erect  in  the  town  of  Cleve- 
land, in  said  county,  a  two-story  building,  to 
be  constructed  of  brick  and  hollow  tile, 
which  building  was  desired  for  use  as  a  Ma- 
sonic lodge  building  by  said  lodge.  This 
building  was  to  be  In  accordance  with  cer- 
tain plans  and  specifications  agreed  upon  by 
the  parties,  and  was  to  be  completed  within 
90  days  from  the  date  of  said  contract.  By 
the  terms  of  the  contract,  Key  was  to. fur- 
nish all  material  and  labor  necessary  for  the 
erection  of  the  building,  and  he  was  to  re- 
ceive for  the  building  complete  the  total 
consideration  of  $5,1^0.  The  contract  fur- 
ther provided  that.  In  the  event  the  building 
was  not  completed  within  90  days  from  the 
date  of  the  contract,  Key  would  pay  to  said 
lodge  $10  per  day  per  each  working  day  aft- 
er expiration  of  the  90  days  and  until  said 
building  should  be  completed.  It  was  fur- 
ther provided  in  the  contract  that  said  lodge, 
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through  its  building  committee,  should  ad- 
vance to  Key  sufficient  funds  to  cover  80  per  I 
cent  of  the  cost  of  all  material  going  into 
said  building,  and  also  80  per  cent,  of  the 
cost  of  all  labor  used  in  its  construction,  as 
the  work  progressed;  but  the  contract  stip- 
ulated that  no  further  advances  should  be 
made  to  Key  until  said  building  should  be 
completed  by  Key  and  accepted  by  the  lodge. 
In  other  words,  this  provision  of  the  con- 
tract was  substantially  to  the  eftect  that  the 
lodge  should  retain  20  per  cent>  of  the  con- 
tract price  of  the  building  until  Key  should 
complete  said  building  in  accordance  with 
his  contract. 

To  secure  performance  of  this  contract  by 
Key,  he  was  required  to  and  did  execute  a 
bond  in  the  sum  of  $2,600,  payable  to  the 
building  comrSittee,  acting  for  said  lodge,  and 
the  following  named  person  signed  said 
bond  as  Key's  sureties,  to  wit:  W.  W.  King, 
W.  C.  Arthur,  J.  W.  Lewis,  C.  A.  Howard,  T. 
B.  Morgan,  M.  V.  Whitfield,  J.  S.  Meador, 
W.  T.  Jones,  A.  J.  Hartel,  and  L.  Wilkinson. 
Key  never  completed  or  performed  his  con- 
tract for  the  erection  of  said  building,  after 
having  entered  upon  performance  of  same, 
but  refused  to  do  so,  and  abandoned  and  left 
the  building  in  an  incompleted  state.  After 
Key  abandoned  and  breached  his  contract, 
said  lodge,  acting  through  its  building  com- 
mittee, notified  the  sureties  on  Key's  bond 
to  that  effect,  and  requested  them  to  com- 
plete the  building  according  to  Key's  contract, 
which  they  refused  to  do.  The  lodge  then, 
acting  through  its  building  committee,  went 
ahead  with  the  construction  of  said  building 
according  to  plans  and  specifications  in  the 
contract,  and  completed  the  building  at  a 
necessary  and  reasonable  expense  to  the 
lodge  for  material  and  labor  of  $1,710.60 
over  and  above  the  contract  price.  Counting 
from  the  date  when  Key  should  have  complet- 
ed the  building,  It  required  the  lodge  90 
days  to  complete  same,  and  such  time  was 
reasonably  and  necessarily  required. 

During  the  time  Key  was  engaged  In  the 
erection  of  said  building,  and  before  he  aban- 
doned his  contract,  he  purchased  from  the 
George  W.  Smyth  Lumber  Company,  a  man- 
ufacturer of  lumber  and  building  material, 
several  items  of  material  that  went  into  the 
building,  aggregating  something  over  $1,300 
in  value,  and  at  the  time  he  abandoned  the 
building  Key  owed  George  W.  Smyth  Lum- 
ber Company  for  said  material  a  balance  of 
$768.75,  which  balance  has  never  been  paid. 
The  George  W.  Smyth  Lumber  Company, 
as  plaintiff,  brought  this  suit  against  the  said 
Key,  contractor,  and  also  against  the  above- 
named  sureties  on  his  bond,  to  recover  said 
balance,  with  interest  thereon,  and  also  made 
said  lodge  a  party  defendant«  and  sought  re- 
covery against  It  for  said  balance.  Defend- 
ant Key  made  no  answer  to  the  suit,  but 
said  sureties  oil  his  bond  as  contractor  all 
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answered,  and  denied  liability  to  George  W. 
Suo'th  Lumber  Company  In  any  sum  what-^ 
ever.    Said  lodge  also  denied  any  liability  to 
George  W.  Smyth  Lumber  Company. 

Said  lodge,  by  way  of  cross-action  against 
Key  and  said  sureties  on  his  bond,  sought  to 
recover  the  amount  which  said  lodge  had  ex- 
pended over  and  above  the  contract  price  for 
said  building,  to  wit.  $1,710.G0.  and  also 
sought  to  recover  against  them  $900  as  dam- 
ages provided,  for  in  Key's  contract  for  de- 
lay in  the  completion  of  said  building.  Key 
made  no  answer  to  the  lodge's  cross-action, 
but  said  sureties  all  answered  thereto,  and 
denied  any  liability  to  the  lodge  in  any  sum 
whatever. 

The  case  was  tried  by  the  court  w^lthout 
a  jury,  and  resulted  In  a  judginent  in  favor 
of  the  plaintiff,  George  W.  Smyth  Lumber 
Company,  as  against  Key  and  said  sureties 
on  his  bond.  In  the  sum  of  $830.25,  being  the 
principal  amount  and  interest  thereon 
claimed  by  said  plaintiff  against  said  defend- 
ants; but  as  between  said  Smyth  Lumber 
Company,  plaintiff,  and  said  lodge,  it  was 
decreed  that  said  plaintiff  take  nothing.  As 
to  the  cross-action  by  the  lodge  against  Key 
and  his  said  sureties,  the  court  rendered  judg- 
ment in  favor  of  the  lodge  against  Key  for  the 
sum  of  $2,878.73,  which  sum  represents  the 
amount  which  was  found  by  the  court  to  have 
been  reasonably  and  necessarily  expended  by 
the  lodge  In  completing  said  building,  and 
which  was  in  excess  of  the  contract  price  for 
said  building,  and  which  also  includes  $900 
awarded  by  the  court  as  damages  sustained 
by  the  lodge  and  provided  for  In  the  con- 
tract in  consequence  of  Key's  failure  to  com- 
plete the  building  within  the  time  stipulated 
in  the  contract;  but  as  to  said  sureties  on 
Key's  bond  the  court  denied  any  recovery  In 
favor  of  said  Lodge. 

From  the  judgment  so  rendered  and  en- 
tered, the  sureties  on  K^y's  bond  appealed 
from  that  part  thereof  allowing  recovery 
against  them  In  favor  of  the  George  W. 
Smyth  Lumber  Company,  and  said  lodge  ap- 
pealed from  that  portion  of  the  judgment  de- 
nying it  a  recovery  on  Its  cross-action  against 
said  sureties  on  Key's  bond.  The  trial  court 
filed  findings  of  fact  and  conclusions  of  law, 
and  all  such  findings  of  fact,  as  far  as  they 
are  material,  are  substantially  stated  above. 

[1]  We  shall  first  dispose  of  the  contention 
made  by  King,  and  others,  sureties  on  Key's 
bond,  complaining  of  the  judgment  against 
them  in  favor  of  the  George  W.  Smyth  Lum- 
ber Company.  Their  first  assignment  of  er- 
ror is  as  follows: 

*'The  trial  court  erred  in  failing  and  refusing 
to  sustain  the  general  deniurrer  and  general  ex- 
ception filed  in  said  cause  as  to  the  petition  of 
the  plaintiff,  George  W.  Smyth  Lumber  Com- 
pany, because  of  the  action  of  the  defendant 
Tarkington  Lodge  in  violating  the  terms  of  the 
contract  for  said  building  in  paying  to  the  con- 
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tractorp  J.  T.  Key,  the  full  amount  of  the  con- 
tract price,  and  in  failing  to  hold  back  20  per 
cent,  of  the  contract  price  of  said  building  as 
provided  in  said  contract  The  contract  pro- 
vided that  said  lodge  should  hold  back  20  per 
cent  of  the  contract  price  until  the.  building 
was  completed,  and  the  undisputed  evidence 
shows  that  in  violation  of  this  provision  of  the 
contract  said  lodge  paid  Key  the  full  contract 
price  before  said  building  was  ever  completed, 
and  that  this  was  done  without  the  knowledge 
or  consent  of  these  defendant  bondsmen ;  and 
the  action  of  said  lodge  in  so  breaching  said 
contract  released  these  bondsmen  of  all  liability 
to  said  lodge,  not  only  to  said  lodge,  but  to  the 
said  plaintiff,  George  W.  Smyth  Lumber  Com- 
pany, and  the  court  erred  in  failing  and  refus- 
ing to  sustain  the  general  demurrer  and  gen- 
eral exception  of  these  defendant  bondsmen  to 
the  petition  and  plea  of  the  plaintiff,  George  W. 
Smyth  Lumber  Company,  for  the  reason  here 
set  out,  as  more  fully  shown  in  their  bill  of  ex- 
ception No.  1,  which  is  here  referred  to." 

The  proposition  under  this  assignment  Is 
as  follows: 

*'The  trial  court  found  that  the  lodge  paid 
over  to  the  contractor  the  full  contract  price 
of  the  building,  and  failed  to  hold  back  20  per 
cent,  of  the  contract  price  as  provided  in  the 
contract,  and  that  by  reason  of  this  action  of 
the  lodge  the  sureties  of  the  contractor's  bond 
were  not  bound  to  the  lodge,  but  were  released 
and  discharged.  If  the  action  of  the  lodge  in 
failing  t6  hold  back  20  per  cent  of  the  con- 
tract price,  as  provided  in  the  contract,  oper- 
ated as  a  matter  of  law  to  release  the  sureties 
from  all  obligation  to  the  lodge,  the  action  of 
the  lodge  in  thus  violating  the  contract  also 
necessarily  operated  to  release  the  sureties  on 
the  bond  from  all  obligation  to  George  W. 
Smyth  Lumber  Company  and  all  others ;  and  it 
therefore  follows  as  a  matter  of  law  that  the 
court  erred  in  failing  and  refusing  to  sustain 
the  general  demurrer  and  general  exception  of 
these  defendant  bondsmen." 


While  this  assignment  and  the  proposition 
following  should  have  related  and  been  con- 
fined only  to  the  allegations  in  the  petition 
of  the  George  W.  Smyth  Lumber  Company, 
and  should  not  have  been  confused  by  recit- 
ing matters  of  evidence  introduced  on  the 
trial  and  findings  made  by  the  court,  never- 
theless we  will  treat  the  assignment  and 
proposition  as  properly  challenging  the  ac- 
tion of  the  trial  court  in  overruling  the  gen- 
eral demurrer  of  these  appellants. 

The  petition  of  the  plaintiff,  George  W. 
Smyth  Lumber  Company,  alleged  the  execu- 
tion of  the  contract  between  Key  and  said 
Masonic  lodge  for  the  erection  of  the  build- 
ing into  which  the  lumber  and  material  ^Id 
by  the  plaintiff  to  Key  went;  that  Key  had 
failed  to  pay  to  the  plaintiff  a  balance  of 
$768.75  owed  it  by  him  for  such  lumber  and 
material;  that  Key  had  executed  a  bond  in 
the  sum  of  $2,600  to  secure  the  faithful  per- 
formance by  him  of  his  contract  with  said 


lodge  for  the  construction  of  said  building; 
and  that  the  appellants  were  Key's  sureties 
on  such  bond,  and  Key's  contract  with  said 
lodge  was  substantially  alleged  in  plaintiff's 
petition,  and  the  bond  for  its  faithful  per- 
formance was  set  out  in  luec  verba.  We 
quote  from  the  bond  as  follows: 

*'Kuow  all  men  by  these  presents  that  I,  J.  T. 

Key,   contractor,   as   principal,    and  ,  ai 

sureties,  are  held  and  firmly  bound  unto  IL  L. 
Williamson,  pr.  T.  A.  Boothe,  C.  G.  Hall,  and 
J.  T.  Tanner,  building  committee  for  the  Tark- 
ington  Prairie  Lodge,  A.  F.  &  A.  M.,  of  Cleve- 
land, Texas,  as  well  as  to  all  other  persons, 
firms,  and  corporations  who  may  furnish  ma- 
terial for,  or  perform  labor  on,  the  work,  build- 
ing or  improvements  contemplated  in  a  certain 
contract  hereinafter  mentioned,  in  the  sum  of 
twenty-six  hundred  ($2,600.00)  dollars,  hiwful 
money  of  the  United  States  of  America,  well 
and  truly  to  be  paid  to  the  said  committee  and 
to  such  firms,  persons,  and  corporations  who 
may  furnish  materials  for,  or  perform  labor  on, 
the  work,  building,  or  improvements,  contem- 
plated in  the  contract,  hereinafter  mentioned, 
their  heirs,  executors,  and  administrators,  joint- 
ly and  severally,  and  for  which  payment  we,  the 
principal  and  sureties  herein,  do  hereby  jomtly 
and  severally  bind  ourselves,  our  heirs  and  ex- 
ecutors and  administrators,  firmly  by  these 
presents. 

"The  condition  of  this  obligation  is  such  that, 
if  the  said  Key  shall  well  and  truly  keep,  per- 
form, and  fulfill  all  and  every  the  covenants, 
stipulations,  and  agreements  to  be  kept,  per- 
formed, and  fulfilled  by  him  (or  them),  as  set 
forth  and  contained  in  a  certain  contract  en- 
tered into  by  and  between  the  said  Key,  con- 
tractor, and  said  building  committee  above  men- 
tioned,  dated  the  day  of  ,  A  D. 

1916,  for  the  construction  of  the  work,  build- 
ing, or  improvements  mentioned  in  said  con- 
tract, and  shall  repay  to  the  said  committee  all 
sums  of  money  which  he  (it,  or  they)  may  pay 
to  other  persons  on  account  of  work  or  labor 
done  or  materials  furnished,  which  said  Key, 
contractor,  may  fail  to  do  or  furnish  in  accord- 
ance with  said  contract,  and  shall  pay  to  the 
said  committee  any  and  all  damages  which  he 
(it,  or  they)  may  sustain  as  provided  in  said 
contract,  and  all  forfeitures  to  which  he  (it  or 
they)  may  be  entitled  under  the  terms  of  said 
contract  by  reason  of  malperformance  on  the 
part  of  the  said  Key,  contractor,  of  any  of  the 
covenants,  conditions,  and  stipulations  and 
agreements  of  said  contract,  in  his  (its,  or  their) 
part  to  be  kept  and  performed,  and  if  the  said 
Key,  contractor,  shall  promptly  make  payment 
to  all  persons,  firms,  and  corporations  supplying 
him  (it,  or  them)  with  labor  and  materials  in 
the  performance  of  the  work  provided  for  in 
such  contract,  then  this  obligation  shall  be  void ; 
otherwise,  to  remain  in  full  force  and  effect. 

''This  bond  is  made  for  the  use  and  benefit  of 
all  persons,  firms,  and  corporations  who  may 
furnish  any  material  or  perform  labor  for  the 
erection  of  said  work,  building,  or  improve- 
ments, and  they  and  each  of  them  are  hereby 
made  obligees  hereunto,  the  same  as  though 
their  own  proper  names  were  written  herein  as 
such,  and  they  and  each  of  them  may  sue  there- 
on." 
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fElils  bond  was  signed  by  Key»  as  princi- 
pal, and  by  all  of  the  appellants,  as  sureties. 

JLt^  the  time  the  contract  and  bond  here 
under  consideration  were  executed,  Acts  34th 
I^es-  c.  143  (Vernon's  Ann.  Civ.  St.  Supp. 
19X8,  art  5623a),  adding  article  6623a  to  the 
Kevlsed  Statutes  of  1911,  relating  to  bonds 
executed  by  building  contractors,  was  in  ef- 
fect.    The  added  article  reads  as  follows: 

••N'o.chanRe  or  alteration  in  the  plans,  build- 
inir*  construction  or  method  of  payment  shall 
in  rnny  way  avoid  or  affect  the  liability  on  said 
liond,  and  the  so  re  ties  on  said  bond  shall  be 
limit:«d  to  such  defense  only  as  the  principal  on 
said   bond  could  make." 

rrbe   specific  contention    of  appellants   is 
tliat  when  said  Masonic  lodge,  acting  by  its 
l>uildlng  committee,  paid  to  the  contractor. 
Key,  the  full  contract  price  for  said  building 
l>efore  it  was  completed  and  accepted,  and 
failed  to  retain  and  hold  back  20  per  cent  of 
tbe  contract  price,  as  provided  in  said  con- 
tract, such  action  and  failure  on  the  part  of 
tbe  lodge  was  a  breach  of  the  contract,  and 
tbat  such  breach  operated  to  release  them 
as  sureties  on  Key's  bond,  because  such  ac- 
tion and  failure  on  the  part  of  said  lodge 
was  a  deviation  from  the  contract  in  the  meth- 
od and  manner  of  payment,  as  provided  in 
the  contract,  and  constituted  a  breach  there- 
of,  and  that  such  action  and  failure  on  the 
part  of  the  lodge  deprived  the  George  W. 
Smyth  Lumber  Company  of  any  right  to  a 
recovery  in  any  sum  as  against  these  appel- 
lants.    They  do  not  question  that  this  con- 
tract and  bond  were  executed  after  the  tak- 
ing effect  of  article  5623a  above  quoted,  but 
their  contention  as  to  that  article  is  that 
the  same  is  unconstitutional  and  void  as  to 
them,  for  the  reasons:    (1)  Because  said  stat- 
jute  is  in  contravention  of  the  right  of  private 
contract;    and  (2)  because  said  statute  is  a 
law  impairing  the  obligation  of  contracts; 
and  (3)  because  the  same  is  against  public 
policy. 

In  American  Indemnity  Co.  v.  Burrows 
Hardware  Co.,  191  S.  W.  574,  the  Court  of 
Civil  Appeals  at  San  Antonio,  discussing  ar- 
ticle 5623a,  held: 

'*The  Legislature  may  make  provision  in  re- 
gard to  the  validity,  effect,  and  consequences  of 
contracts  witiiin  constitutional  limits,  and  may 
provide  that  certain  liabilities  shall  follow  from 
making  or  entering  into  certain  relations  and 
.  kinds  of  contracts,  and  when  one  voluntarily 
does  so,  and  thus  incnrs  the  liability,  it  may 
be  said  to  be  contractual  in  its  nature  [citing 
Elliott  on  Contracts,  |  3].  In  other  words, 
when  parties  enter  into  certain  contracts,  whose 
extent  and  ultimate  results  have  been  declared 
by  statute,  they  will  be  held  to  have  entered 
into  the  contracts  with  the  statute  in  view  and 
it  would  become  a  part  thereof.  The  parties 
•  to  a  contractor's  bond  are  put  upon  notice  how 
any  bond  made  by  them  will  be  construed,  and 
they  are  not  deprived  of  any  right  whatever 
by  such  provision  of  the  law.    The  statute  does 
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not  seek  to  make  a  new  contract  for  the  owner 
and  contractor,  but  it  merely  notifies  them  that, 
if  they  have  a  bond  for  faithful  performance  of 
the  contract,  it  shall  protect  certain  classes  as 
well  as  the  owner.  The  parties  make  the  con- 
tract with  that  provision  of  the  law  in  view,  and 
it  does  not  take  from  them  due  process  of  law 
or  impair  the  obligation  of  their  contract  The 
law  interferes  with  no  existing  right,  and  con- 
tracts are  made  with  a  full  knowledge  that  the 
effect  of  them  has  been  declared  by  statute." 

We  think  the  decision  Just  quoted  from 
substantially  answers  the  contention  of  ap- 
pellants here  adversely  to  them,  and  that 
such  decision  is  clearly  correct,  and  is  sup- 
ported by  many  authorities  announcing,  in 
effect,  the  conclusion  there  reached. 

As  between  said  sureties  and  the  George 
W.  Smyth  Lumber  Company,  we  hold  that  the 
trial  court  was  not  in  error  in  overruling  the 
general  demurrer  interposed  by  these  appel- 
lants, and  was  correct  in  awarding  Judgment 
upon  the  undisputed  facts  in  favor  of  George 
W.  Smyth  Lumber  Company,  and  against 
these  appellants,  for  the  full  amount,  with 
Interest,  due  by  the  contractor.  Key,  tip  said 
lumber  company,  for  lumber  and  material 
furnished  by  said  ^company,  and  which  went 
Into  the  construction  of  said  building.  There- 
fore the  first  assignment  of  error  of  these 
sureties  is  overruled,  and  the  effect  of  this 
is  also  to  overrule  their  other  assignments 
of  error  challenging  the  action  of  the  court 
in  rendering  Judgment  in  favor  of  said  lum- 
ber company,  and  all  such  assignments  are 
overruled. 

[2]  We  shall  now  dispose  of  the  appeal  of 
Tarkington  Prairie  Lodge,  A.  F.  &  A.  M.  No. 
498,  complaining  of  the  action  of  the  trial 
court  in  refusing  to  render  Judgment  in  its 
favor  against  said  sureties.  King  et  al.,  on 
the  bond  of  the  contractor,  Key.  The  first 
assignment  is  as  follows: 

'The  trial  court  erred  in  failing  and  refusing 
to    render   Judgment  in    favor   of    Tarkington 
Lodge,  A.  F.  &  A.  M.,  No.  498,  and  its  build- 
ing committee,  on  the  cross-action  against  W. 
W.  King,  Dr.  T.  B.  Morgan,  W.  V.  Whitfield, 
J.  W.  Lewis,  C.  A.  Howard,  J.  S.  Meador,  W. 
T.  Jones,  W.  0.  Arthur,  A.  J.  Hartel,  and  L. 
Wilkinson,   because    under   the    nncontroverte<l 
evidence  J.  T.  Key,  their  principal,  defaulted  in 
carrying  out  the  contract,  and  failed  to  do  those 
things  which  said  sureties  had  guaranteed  by 
their  bond,  and  the  court,  finding  the  liability 
of  the  principal  upon  said  bond,  erred  in  failing 
and  refusing  to  also  render  judgment   against 
the  sureties.'* 

There  are  several  proposlttons  of  law  un- 
der this  assignment.    The  first  la: 

"It  being  found  by  the  court  that  the  bonds- 
men  and  sureties  executed   a  bond,  coiiditioned 
upon  the  faithful  performance  of  the  contract . 
it  also  being  found  that  sajd  <^^^^^^,^^  ^^^^^^^^^^ 
performed,  and  that  the  lodge   and  its  >^^^lf^^ 
Lmmittee  called    upon  the   ?«^VTo  do  "^  and  Tt 
said  contract,  which  they  refused  to  f;^-   *^;^^ 
"so  being  found  that  the  lodge  and  Us  bmldiug 


Digitized  by 


Google 


592 


214  SOUTHWESTERN  REPORTER 


(Tex. 


committee  were  compelled  to  expend  the  sum 
of  $1,710.60  in  labor  and  material  and  to  suf- 
fer a  delay  of  90  days— it  followed  as  a  matter 
of  law  that  the  said  lodge  and  its  building  com- 
mittee should  have  been  awarded  a  recovery 
against  said  bondsmen  in  like  manner  if  said 
recovery  was  awarded  the  plaintiff." 

The  second  proposition  is: 

''The  bond  entered  into  by  the  contractor  and 
his  sureties  was  executed  on  the  12tli  day  of 
August,  1916,  at  which  time  article  5623a  of 
the  Supplement  to  Vernon's  Sayles*  Civil  Stat- 
utes was  in  full  force  and  effect;  and  in  con- 
templation of  law  the  provisions  of  said  statute 
prescribing  the  effect  of  the  bond  being  executed 
were  in  the  contemplation  of  the  parties,  and 
are  deemed  in  law  to  be  a  part  of  the  said  bond 
as  effectively  as  though  written  therein." 

Third  proposition: 

"It  being  provided  by  the  statute  that  no  al- 
teration in  the  manner  of  payment,  or  any  other 
defense  on  the  part  of  the  sureties  other  than 
such  as  were  available  to  the  principal,  should 
defeat  the  sureties'  obligation,  and  the  sureties 
having  made  their  contract  when  said  statute 
was  in  effect,  this  case  presents  no  issue  of  in- 
validity in  said  statute,  aUd  said  statute  does 
not  purport  to  effect  prior  contracts,  and  the 
said  statute  having  become  a  part  of  the  sub- 
sequent contract,  the  option  was  given  to  the 
sureties  to  either  assume  or  refuse  to  assume 
the  legal  burdens  of  the  obligation,  and,  having 
assumed  the  same,  are  bound  thereby." 

We  think  that  this  assignment  of  error  is 
well  taken,  and  that  each  proposition  follow- 
ing it  announces  a  correct  proposition  of 
law,  as  applied  to  this  case.  It  was  held  in 
this  state,  prior  to  the  enactment  by  the 
Thirty-Fourth  Legislature  of  article  5623a 
above  mentioned,  that  a  change  in  the  spec- 
ifications of  a  building,  or  the  method  of 
payment  to  the  contractor,  operated  to  make 
a  new  contract,  and  thus  released  the  sure- 
ties on  the  contractor's  bond.  We  think  that 
it  was  the  purpose  of  the  Legislature,  clear- 
ly expressed  by  article  5623a,  to  take  away 
such  defenses  on  the  part  of  sureties  on  a 
building  contractor's  bond.  The  language, 
"No  change  or  alteration  in  the  plans,  build- 
ing, construction,  or  method  of  payment  shall 
in  any  way  avoid  or  aflfect  the  liability  on 
said  bond  and  the  sureties  on  said  bond  shall 
be  limited  to  such  defenses  only  as  the  prin- 
cipal on  snld  bond  could  make,"  seems  to  be 
as  clear  and  positive  as  it  would  be  possible 
to  tise,  and  certainly  it  could  not  be  even 
plausibly  contended  that  the  contriictor  Key 
had  any  defense  to  the  cross-action  asserted 
agninst  him  by  the  lodge  in  this  case,  and 
judfrnient  was,  in  fact,  'rendered  against  him 
on  such  cross-action,  and  under  the  Innguiige 
of  the  statute,  if  no  defense  was  available  to 
him,  then  none  was  available  to  the  sureties 
on  his  bond  as  contractor. 

There  was  no  contention  by  the  sureties  on 
Key's  bond,  either  by  their  pleadings  or  in 


the  evidence,  that  there  was  any  colluslon*or 
fraud  between  the  lodge  and  the  contractor, 
Key,  nor  is  there  any  contention  touching 
the  correctness  of  any  conclusion  of  fact 
made  by  the  trial  court  as  to  the  neccssarj- 
and  reasonable  expenditures  made  by  the 
lodge  in  completing  the  building,  after  Key's 
abandonment  of  the  contract,  nor  as  to  the 
court's  finding  as  to  the  amount  of  damages 
occasioned  by  reason  of  the  failure  to  com- 
plete the  building  within  the  contract  'period. 
Therefore  we  see  no  escape  from  the  conclu- 
sion that  the  trial  court  was  in  error  in 
falling  to  render  judgment  in  favor  of  Tark- 
ington  Prairie  Lodge,  A.  F.  &  A.  M.,  No.  49S, 
and  against  said  sureties,  W.  W.  King,  W. 
C.  Arthur,  J.  W.  Lewis,  C.  A.  HoAvard,  T.  B. 
Morgan,  M.  V.  Whitfield,  J.  S.  Meador,  W.  T. 
Jones,  A.  J.  Hartel,  and  L.  Wilkinson,  for 
the  full  sum  for  which  Judgment  was  ren- 
dered in  its  favor  against  the  defendant  Key, 
to  wit,  $2,878.73. 

From  what  we  have  said.  It  follows  that 
the  Judgment  of  the  trial  court  should  be 
affirmed  as  between  the  George  W.  Smyth 
Lumber  Company  and  said  sureties  on  suid 
bond,  and  also  affirmed  in  favor  of  Tarkinj:- 
ton  Prairie  Lodge,  A.  F.  &  A.  M.,  No.  408.  as 
against  defendant  Key,  but  should  be  re- 
versed so  far  as  said  lodge  was  denied  a  re- 
covery on  Its  cross-action  as  against  said 
sureties,  and  Judgment  should  be  here  ren- 
dered in  favor  of  said  Tnrkington  Prairie 
Lodge,  A.  F,  &  A.  M.,  No.  498,  on  Its  cross- 
actiun  as  against  said  sureties,  W.  W.  King, 
W.  C.  Arthur,  J.  W.  Lewis,  C.  A.  Howard,  T.  B. 
Morgan,  M.  V.  Whitfield,  J.  S.  Meador, 'W. 
T.  Jones,  A.  J.  Hartel,  and  L.  Wilkinson,  In 
the  sura  of  $2,878.73,  with  interest  thereon 
from  the  1st  day  of  March,  1917,  and  until 
the  same  shall  be  paid;  and  it  will  be  accord- 
ingly so  ordered. 

Affirmed  in  part,  and  reversed  and  ren- 
dered in  part. 

On  Motion  for  Rehearing. 

The  motion  for  rehearing  filed  by  W.  W. 
K^g  et  al.,  sureties  on  the  bond  of  the  build- 
ing contractor.  Key,  as  mentioned  in  the  orig- 
inal opinion,  points  out  error  in  the  original 
opinion  of  this  court  in  allo\%ing  recov- 
ery against  them  in  favor  of  George  W. 
Smyth  Lumber  Company  and  Tarkington 
Prairie  Lodge,  A.  F.  &  A.  M.,  No.  498,  in  ex- , 
cess  of  $2,600,  which  was  the  extent  of  their 
liability  as  fixed  by  said  bond.  Therefore 
said  motion  to  that  extent  is  grantwl,  and  it 
is  now  ordered  that  as  against  said  sureties, 
W.  W.  King  et  al.,  the  George  W.  Smyth 
Lumber  Company  shall  have  Judgment  for 
the  sum  of  $581.98,  with  interest  thereon 
from  the  date  of  the  Judgment  below  at  the 
rate  of  6  per  cent,  per  annum  until  paid.  It 
is  further  ordered  that  the  said  Tarkiugtoa 
Lodge,  A.  F.  &  A.  M.,  No.  468,  shall  have 
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Judgment  as  against  said  sureties  In  the  sum 
of  f2,018.02,  with  interest  thereon  from  the 
date  of  the  judgment  below  at  the  rate  of  6 
per  cent  per  annum  until  paid,  thus  prorat- 
ing the  amount  of  recovery  had  against  said 
sureties  and  limiting  their  liability  according 
to  their  obligation  as  fixed  by  said  bond.  In 
all  other  respects  the  original  opinion  will  be 
adhered  to,  and  the  motion  for  rehearing  will 
be  overruled:    and  it  Is  so  ordered. 


VOLPE  et  al.  v.  BENAVIDES  et  al. 
(No.  6235.) 

(Court   of  Civil   Appeals   of  Texas,     San   An- 
tonio.    June  11,  1010.     Rohcaring  Denied 
June  28,  1910.) 

1.  WltLS   «5»5C6  —  CONSTBUCTION  —  AlfBI- 

ouiTT— Value  of  Coins. 
A  bequest  of  a  specified  number  of  Mexican 
pesos  is  DOt  nmbiguous  by  reason  of  the  subse- 
quent  divergence  in  the  exchange  of  value  of 
Mexican  silver  and  Mexican  gold  coin. 

2.  Appeal  and  Ebbob  «=»  1071(1)— Review— 
IIabmless  Ebbob. 

In  a  suit  against  executors,  broupht  by  lega- 
tees to  recover  the  balance  of  legacy  in  Mexican 
pesos,  an  erroneous  finding  that  the  language  of 
the  will  was  ambiguous  was  harmless,  where  the 
construction  adopted  by  the  court  was  in  legal 
effect  that  for  which  appellants  contended. 

3.  Wills   ^=>5G6  —  Constbuction— Payment 
OF  Legacies. 

A  will  bequeathing  a  specified  number  of 
Mexican  pesos  must  be  construed  to  moan  Mex- 
ican pesos,  gold  or  silver,  and  gives  the  execu- 
tors the  option  to  pay  cither  in  silver  pieces  or 
gold  pieces  or  in  their  equivalent  value  in  Unit- 
ed States  money  at  the  rate  of  exchange  prevail- 
ing when  payment  is  due. 

Appeal  from  District  Court,  Webb  Coun- 
ty;   J.  F.  MuUally,  Judge. 

Suit  by  Maria  Voipe  de  Benavides  and 
others  against  Arturo  Volpe  and  others,  ex- 
ecutoi-s  of  the  will  of  Miguel  Volpe,  deceased, 
to  recover  balances  due  on  legacies.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Judgment  reformed  and  affirmed. 

T.  C.  Mann,  of  lUiredo,  for  appellants. 
Hicks,  Phelps,  Dickson  &  Bobbitt,  of  San 
Antonio,  for  appellees. 

MOURSUND,  J.  This  suit  was  insUtuted 
by  ai)pellees,  Maria  Volpo  de  Benavides, 
Adela  Volpe  de  Nura,  and  their  husbands, 
against  Arturo  Volpe,  Martin  Volpe,  and 
Ludovico  Volpe,  individually,  and  as  execu- 
tors. Maria  Volpe  de  Benavides  sought  to 
recover  ^2,800  with  interest,  alleged  to  be 
due  her  as  the  first  installment  of  a  legacy 
to  her  under  the  will  of  her  father,  Miguel 
Volpe.    Adela  Volpe  de  Nava  sought  to  re- 
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cover  $666.68,  with  interest,  alleged  to'  be 
the  balance  due  her  on  the  first  installment 
of  a  legacy  under  the  same  will.  There  was 
bequeathed  to  Maria  Volpe  de  Benavides 
the  sura  of  .12,000  Mexican  pesos  and  to  Ade- 
la Volpe  de  Nava  10,000  Mexican  pesos.  The 
provisions  of  the  will  are  fully  shown  in  the 
findings  of  fact 

The  contention  of  appellees  was  that  a 
Mexican  peso,  as  the  words  were  used' in  the 
will,  meant  a  Mexican  silver  dollar,  or  its 
equivalent  In  United  States  money  at  the 
time  of  such  payment;  while  appellants, 
who  were  the  executors  under  the  will,  con- 
tended that  at  the  time  of  the  execution  of 
the  will  a  Mexican  peso  was  understood  by 
the  testator  to  be  50  cents  in  United  States 
money,  also  that  payment  in  any  kind  of 
pesos  that  were  in  use  and  circulation  at  the 
time  of  the  execution  of  the  will  would  con- 
stitute a  compliance  with  the  terms  of  the 
will.  Acting  upon  their  theory,  appjellants 
tendered  appellees  payment  of  the  first  in- 
stallment at  the  rate  of  50  cents  per  peso. 
The  appellees  demanded  payment  at  the  then 
value  of  silver  pesos,  and  Maria  Volpe  de 
Bonavldes  returned  the  check  sent  her, 
while  Adela  Volpe  de  Nava  retained  hers  and 
sued  for  the  difference  between  the  amount 
thereof  and  the  sum  claimed  by  her.  Ap- 
pellants, as  against  her,  pleaded  accord  and 
satisfaction  by  reason  of  the  retention  and 
cashing  of  the  check  by  her. 

The  trial  court  rendered  judgment  to  the 
effect  that  payment  should  be  made  one  half 
in  Mexican  silver  dollars  or  their  equivalent 
in  money  of  the  United  States  and  the  other 
half  in  Mexican  gold  pesos  or  their  equiva- 
lent In  value.  The  amount  adjudged  to  Mrs. 
Benavides  was  $2,536,  and  to  Mrs.  Nava 
$359.54. 

The  court  nmde  certain  findings  of  fact, 
which  are  recited  in  the  judgment,  and  aft- 
erwards filed  findings  of  fact  and  conclu- 
sions of  law. 

The  judgment  contains  the  following  re> 
dtals: 

"  ♦  ♦  ♦  The  court,  after  hearing  the  plead- 
ings of  the  parties,  the  testimony  adduced  upon 
the  trial,  and  the  argument  of  counsel,  is  of  the 
opinion  that  the  testator  at  the  time  he  made  his 
will  and  use<l  the  words  'Mexican  pesos'  in  nam- 
ing the  amount  of  the  legacies  left  to  his  two 
daughters,  Maria  Volpe  de  Benavides  and  Adela 
Volpe  de  Nava,  the  real  plaintiffs  herein.  In- 
tended by  such  expression  'Mexican  pesos*  to  in- 
struct his  executors  to  pay  such  bequests  in  coin 
that  was.  legal  tender  in  the  Republic  of  Mex- 
ico at  the  time  of  the  making  of  said  will,  and  ' 
the  court  having  found  from  the  evidence  that 
at  the  date  of  the  making  of  said  will  that  both 
Mexican  silver  dollars  and  Mexican  gold  dollars 
was  legal  tender  in  Mexico  and  had  a  parity  of 
value,  that  it  is  impossible  at  this  time  to  find 
from  the  evidence  which  character  of  coin,  gold 
or  silver,  the  testator  intended  should  be  deliv- 
ered to  the  plaintiffs  by  the  executors  in  the 
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paymeDt  of  such  bequests,  and  that  the  inten- 
tion and  instructions  of  the  testator  will  be  best 
followed  by  requiring  the  executors  to  make  all 
payments  now  due  and  to  become  due  under  the 
terms  of  said  will  and  the  bequests  therein  nam- 
ed, in  payments  consisting  of  one-half  In  Mexi- 
can silver  dollars  and  one-half  in  Mexican  gold 
dollars,  or  in  lieu  of  the  delivery  by  the  execu- 
tors of  the  said  Mexican  silver  dollars  and  Mex- 
ican gold  dollars,  that  they  pay  to  the  legatees, 
plaintiffs  herein,  the  equivalent  of  such  Mexican 
gold  and  silver  dollars  in  United  States  money 
At  the  present  current  rate  of  exchange,  which 
the  court  finds  to  be  for  Mexican  silver  dollars 
the  sum  of  seventy-seven  cents  (|.77)  each  and 
for  Mexican  gold  dollars  the  sum  of  forty-nine 
and  eight-tenths  cents  ($.498)  each." 

The  findings  of  fact  are  as  follows: 

"(1)  The  court  finds  that  Miguel  Volpe,  de- 
ceased, died  in  Webb  county,  Tex.,  on  the  14th 
day  of  December,  1915,  leaving  a  will  dated 
April  10,  1914,  which  will  was  duly  admitted  to 
probate  in*  the  county  court  of  Webb  county, 
Tex.,  on  the  4th  day  of  March,  1916,  and  that 
the  defendants  in  this  cause,  to  wit,  Arturo 
Volpe,  Martin  Volpe,  and  Ludovico  Volpe,  were 
named  as  independent  executors  of  said  will 
therein,  and  that  they  qualified  on  the  24th  day 
of  March,  1916,  and  took  the  oath  of  office  as 
required  by  law,  and  have  ever  since  said  time 
been  acting  as  executors  of  such  will. 

"(2)  I  further  find  that  Miguel  Volpe,  deceas- 
ed, was  a  resident  of  Webb  county,  Tex.,  both 
at  the  time  of  making  said  will  and  at  the  time 
of  his  death ;  that  he  came  to  reside  in  Texas 
in  1914;  and  that  prior  thereto  he  resided  in 
Mexico  many  years. 

"(3)  I  further  find  that  in  said  will  he  left  a 
legacy  to  his  daughter  Maria  Volpe  de  Bena- 
vides  in  the  following  language :  'I  give  and  be- 
queath to  my  daughter  Maria  Volpe  de  Bena- 
vides  the  sum -of  twelve  thousand  Mexican  pe- 
sos.' I  further  find  that  he  left  a  legacy  in  said 
will  to  his  daughter  Adela  Volpe  de  Nava  in  the 
following  language:  'I  give  and  bequeath  to  my 
daughter,  Adela  Volpe  de  Nava,  the  sum  of  ten 
thousand  Mexican  pesos.' 

**(4)  I  further  find  that  said  will  of  Miguel 
Volpe,  deceased,  provided  that  such  legacies  to 
his  said  daughters  should  be  paid  to  them  with- 
in a  reasonable  time  after  the  probate  of  said 
will  if  there  was  sufficient  cash  in  the  estate, 
but  if,  in  the  opinion  of  the  executors,  it  was 
not  convenient  for  them  to  pay  said  legacies  or 
any  of  them  within  a  reasonable  time  after  the 
death  of  the  testator,  then  he  directed  said  lega- 
cies to  be  paid  as  follows :  One-third  of  said  leg- 
acies to  be  paid  two  years  after  the  probate  of 
the  said  will  and  one-third  every  two  years 
thereafter  until  said  legacies  should  be  fully 
paid,  said  will  providing  that  the  judgment  of 
the  executors  should  be  final  and  conclusive  as 
to  whether  said  legacies  should  be  paid  within  a 
reasonable  time  after  his  death  or  in  install- 
ments of  one-third  in  two,  four,  and  six  years 
after  the  probate  of  the  will  and  that  the  exec- 
utors elected  to  pay  said  legacies  one-third  in 
two  years  and  one-third  in  four  years  and  one- 
third  in  six  years  after  the  probate  of  said  will. 

"(5)  I  further  find  that  the  said  Arturo  Volpe, 
Martin  Volpe,  and  Ludovico  Volpe  are  the  re- 
siduary legatees  of  deceased  under  the  terms  of 
said  will. 


"(6)  I  further  find  that  on  March  4, 1918,  the 
first  installment  of  said  legacies  under  the  elec- 
tion of  the  executors  became  due,  and  that  upon 
that  date  the  said  executors  tendered  to  the  leg- 
atees, plaintiffs  herein,  as  the  equivalent  of  the 
amount  of  Mexican  pesos  to  which  each  were 
at  that  time  entitled,  valuing  Mexican  pesos  at 
60  cents  each  in  United  States  money,  whidi 
tender  to  the  plaintiff  Maria  Volpe  de  Boiavides 
was  for  the  sum  of  $2,000  in  United  States 
money  and  was  refused  by  her  as  not  being  the 
equivalent  on  that  date  of  the  amount  and  value 
of  the  Mexican  pesos  which  she  was  entitled  to 
receive  under  said  will,  and  under  the  election 
of  the  executors  thereof;  that  there  was  ten- 
dered to  the  plaintiff  Adela  Volpe  de  Nava,  by 
said  executors,  the  sum  of  $1,666.65  as  the 
equivalent  of  the  amount  of  Mexican  pesos  In 
United  States  money  (being  a  valuation  by  the 
executors  of  Mexican^  pesos  at  fifty  cents  each) 
which  she  was  entitled  to  receive  at  said  time 
under  said  will,  but  that  said  amount  was  ac- 
cepted by  her  under  protest  and  not  in  full  sat- 
isfaction of  the  amount  of  said  legacy  then  due 
her;  and  that  she  made  claim  for  a  sufficient 
amount  in  addition  thereto  to  compensate  her 
in  Mexican  silver  pesos  for  the  full  value  of  the 
installment  of  Mexican  pesos  due  her  under  said 
will. 

"(7)  I  find  that  on  March  4,  1918,  Mexican 
silver  pesos  were  worth  at  their  reasonable  mar- 
ket value  the  sum  of  67%  cents,  and  Mexican 
gold  pesos  were  worth  at  their  reasonable  mar- 
ket value  on  said  date  the  amount  of  53  cents, 
in  United  States  money. 

"(8)  I  further  find  that  at  the  time  of  the 
trial,  November  21,  1918,  Mexican  silver  pesos 
were  worth  at  their  reasonable  market  value  the 
sum  of  77  cents,  and  Mexican  gold  pesos  were 
worth  at  their  reasonable  market  value  in  Unit- 
ed States  money  the  sum  of  49  Vio  cents, 

"(9)  I  further -find  that  at  the  time  of  the 
making  of  the  will  of  the  testator,  Miguel 
Volpe,  deceased,  to  wit,  the  10th  day  of  April, 
1914,  and  at  the  time  of  his  decease  on  the  14th 
day  of  December,  1915,  Mexican  silver  pesos 
and  Mexican  gold  pesos  had  a  parity  of  value 
and  were  exchangeable  one  with  the  other,  dol- 
lar for  dollar,  and  that  said  Mexican  silver  pe- 
sos and  Mexican  gold  pesos  were  on  both  of  said 
dates  legal  tender  in  the  Bepublic  of  Mexico. 

"(10)  I  further  find  that  the  estate  left  by 
said  Miguel  Volpe,  deceased,  was  located  largely 
in  Webb  county,  Tex.,  and  a  part  of  said  estate 
in  the  Bepublic  of  Mexico,  and  that  said  estate 
is  solvent  and  there  is  sufficient  property  in  the 
hands  of  the  executors  to  pay  all  legacies  set  out 
in  the  will. 

"(11)  I  further  find  that  the  words  *Mexican 
pesos'  as  used  in  said  will  in  the  vicinity  of 
Laredo,  Webb  county,  Tex.,  usually  imported 
Mexican  silver  coins,  but  that  in  Mexico  the 
said  words  might  import  either  Mexican  sUver 
coins  or  Mexican  gold  coins. 

"(12)  I  find  that  up  to  the  year  1898  the  only 
Mexican  pesos  in  circulation  were  silver  coins, 
one  peso  each,  and  that  since  said  year  the  said 
silver  coins,  and  also  gold  coins  of  five  pe^s 
each  and  gold  coins  of  ten  pesos  each,  have  been 
and  still  are  in  circulation  in  that  country,  all 
legal  tender, 

**(13)  I  further  find  that  the  language  'Mexi- 
can pesos'  used  in  the  will  of  the  testator,  Mi- 
guel Volpe,  deceased,  is  ambiguous  by  reason* 
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of  the  snbsequeait  divergence  in  the  exchange 
value  of  Mexican  silver  and  Mexican  gold  coin." 

[1,2]  The  thirteenth  finding  of  fact  is  di- 
rectly challenged,  and  we  hold  that  the  ob- 
jection thereto  \a  well  taken.  The  language 
could  not  be  ambiguous  by  reason  of  the 
subsequent  divergence  in  the  exchange  ot 
value  of  Mexican  silver  and  Mexican  gold 
coin.  What  the  court  meant,  doubtless,  was 
that  the  language  is  ambiguous,  and  the  real 
meaning  is  important  in  view  of  the  subse- 
quent divergence  in  value  of  Mexican  gold 
and  silver.  In  view  of  the  fact  that  the 
court's  finding  in  his  Judgment,  as  to  what 
the  testator  intended  by  the  language,  is. 
In  legal  effect,  what  appellants  contend 
should  be  the  construction  to  be  placed  on 
the  language,  appellants  are  not  injured  by 
the  finding  ttiat  the  language  is  ambiguous. 
The  other  findings  of  fact  are  not  attacked 
by  either  party,  nor  was  any  request  made 
for  additional  findings,  despite  which  fact 
there  are  quotations  from  the  statement  of 
f act3  in  both  briefs. 

The  court's  conclusion  of  law  was  that 
under  all  the  facts  a  fair  and  proper  con- 
struction of  the  term  "Mexican  pesos"  as 
used  by  the  testator  in  the  will  requires 
that  his  executors  pay  the  legacies  one-half 
in  Mexican  silver  coin  and  one-half  in  Mexi- 
can gold  coin.  . 

[3]  The  testator  may  have  contemplated 
and  meant  either  silver  pesos  or  gold  pesos, 
or,  in  view  of  their  equality  of  value  at  the 
time  of  the  making  of  the  will,  he  may  have 
contemplated  that  payment  could  be  made  in 
either  gold  or  silver.  The  court  did  not  find 
that  he  meant,  by  the  use  of  the  words  "Mex- 
ican pesos,"  any  particular  kind  of  pesos; 
in  fact,  in  the  Judgment  is  recited  the  find- 
ing that  the  testator  intended  by  the  words 
to  instruct  his  executors  to  pay  such  be- 
quests in  coin  that  was  legal  tender  in  the 
Republic  of  Mexico  at  the  time  of  making 
such  will,  and  the  court  also  found  that  at 
such  date  both  Mexican  silver  dollars  and 
Mexican  gold  dollars  were  legal  tender  in 
Mexico  and  had  a  parity  of  value.  These 
findings  simply  mean  that  we  are  to  consid- 
er the  language  in  the  will  as  reading 
"Mexican  pesos,  gold  or  silver."  This  being 
the  case,  it  appears  to  us  that  the  execu- 
tors had  the  option  to  pay  either  in  silver  pe- 
sos or  gold  pesos,  and  that  a  delivery  of  the  j 
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stipulated  amount  of  either  would  discharge 
the  obligation  imposed  upon  them  by  the  will. 
In  order  to  discharge  such  obligation,  it  be- 
came necessary  to  go  into  the  market  and 
buy  pesos,  or  to  discharge  the  obligation  in 
the  value  thereof  in  United  States  money. 
The  executors  did  not  go  and  buy  the  num- 
ber of  gold  pesos  to  satisfy  the  obligation, 
but  undertook  to  pay  in  money  of  the  United 
States.  If  they  had  tendered  the  then  value 
of  gold  pesos,  we  believe  it  would  have  been 
a  compliance  with  the  obligation  resting  up- 
on them ;  there  being  no  contention  that  any 
advantage  would  result  to  appellees  from  the 
delivery  of  the  pesos  instead  of  their  equiv- 
alent in  money  of  the  United  States.  We 
see  no  theory  upon  which  the  compromise 
made  in  the  Judgment  can  be  sustained,  nor 
upon  which  appellees  could  be  awarded  the 
right  to  elect  to  receive  the  equivalent  of 
silver  pesos.  In  our  opinion,  the  findings  of 
fact  preclude  any  theory  whidi  would  lead 
to  either  of  such  results. 

There  is  no  finding  of  fact  to  the  effect 
that  the  check  to  Mrs.  Nava  bore  any  no- 
tice that  it  was  tendered  in  full  payment  of 
the  first  installment  of  the  legacy,  or  that 
it  was  in  fact  accepted  as  such  payment. 
The  findings  do  not  warrant  a  holding  that 
she  is  precluded  from  recovering  the  differ- 
ence between  the  sum  received  by  her  and 
the  value  of  the  stipulated  number  of  gold 
pesos  at  the  time  the  installment  became  due. 
If  we  were  authorized  under  the  assign- 
ment! to  decide  the  point  on  the  evidence 
adduced  instead  of  the  findings  of  fact,  we 
would  be  compelled  to  find,  accepting  as  true 
the  testimony  which  supports  the  Judgment, 
that  there  was  no  accord  and  satisfaction  as 
to  the  claim  of  Mrs.  Nava. 

The  value  of  gold  pesos  on  March  4,  1918, 
the  date  when  the  payments  were  due,  was 
53  cents,  and  the  executors  only  paid  or  ten- 
dered 50  cents  for  each  peso.  Therefore 
the  Judgment  will  be  reformed  so  as  to  al- 
low Mrs.  Benavides  53  cents  for  each  peso 
which  was  to  be  paid  her  on  March  4,  1918, 
with  interest  thereon  at  6  per  cent  to  the 
date  of  the  judgment,  in  all  $2,210.90;  and 
so  as  to  allow  Mrs.  Naya  an  additional  3 
cents  for  each  peso  she  was  to  receive  on 
March  4,  1918,  with  interest  thereon  to  the 
date  of  the  Judgment,  in  all,  $104.28. 

Judgment  reformed  and  affirmed. 
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SERRES  et  al.  v.  HAMMOND^  Sheriff,  et  al. 
(No.  480.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 

May  29,  1919.     On  ^Motion  for  Rehearing, 

July  7,  1919.) 

1.  Animals  ®=>2&— Creation  op  Live  Stock 
BoABD— Statute— Validity. 

Rev.  St.  1011,  art.  7312  et  seq.  (creating 
live  stock  sanitary  board),  as  amended  by  Acts 
35th  Leg.  (Reg.  Sess.)  c.  60,  and  Acts  35th  Leg. 
(Ist  Called  Scss.)  c.  12  (Vernon's  Ann.  Civ.  St. 
Supp.  1918,  art.  7314  et  seq.),  is  constitutional. 

On  Motion  for  Rehearing. 

2.  Constitutional  Law  ®=»62— Tick  Ebadi- 
CATION  —  Delegation  of  Poweb  —  Live 
Stock  Sanitabt  Commission. 

Acts  35th  Leg.  c  60,  §  19  (Vernon's  Ann. 
Civ.  St.  Supp.  1918,  art.  7314n),  as  to  dipping 
of  cattle  to  eradicate  fever  ticks,  is  not  subject 
to  the  objection  that  it  attempts  to  delegate  and 
confer  upon  the  live  stock  sanitary  commission 
legislative  authority  and  discretion. 

3.  consntutional  law  ^=»278(1)— eminent 
Domain  ^=:»2(2)— Due  Pbocess--</OMP£nsa- 
TioN— Tick  Eradication. 

Acts  35th  Leg.  c  60,  §  19  (Vernon's  Ann. 
Civ.  St.  Supp.  1918,  art.  7314n),  as  to  dipping 
of  cattle  to  eradicate  fever  ticks,  is  not  subject 
to  objection  that  it  attempts  to  vest  in  the 
sheriff,  acting  under  direction  of  the  live  stock 
sanitary  commission,  authority  to  enter  upon 
plaintiff's  premises  and  seize  and  mistreat  plain- 
tiff's cattle  without  due  process  of  law  and  with- 
out compensation  for,  or  protection  again|t,  in- 
juries likely  to  result  in  such  seizure  and  treat- 
ment. 

Appeal  from  pistrlct  Court,  Harris  Coun- 
ty ;  J.  D.  Harvey,  Judge. 

Suit  by  H.  Serres  and  others  against  M. 
F.  Hammond  and  others.  From  an  order 
dissolving  temporary  injunction,  plaintiffs 
appeal.     Affirmed. 

Love  &  Fouts.  of  Houston,  for  appellants. 

R.  W.  Franklin,  B.  T.  Branch,  Fred  R. 
Switzer,  and  H.  H.  Cooper,  all  of  Houston, 
for  appellees. 

WALKER,  J.  The  appellants  filed  their 
suit  praying  for  injunction  to  enjoin  appel- 
lees from  going  on  the  premises  of  appellants 
and  dipping  appellants*  cattle,  and  praying 
further  relief.  The  trial  court  granted  a 
temporary  injunction,  and  upon  motion  of 
appellees  the  trial  court  set  aside  the  order 
granting  the  temporary  injunction  and  dis- 
solved the  same,  and  from  this  order  the 
appellants  appealed,  and  upon  making  the 
bond  required  the  order  dissolving  the  in- 
junction was  suspended  pending  appeal,  and 
the  matter  Is  here  properly  on  appeal  from 
the  order  dissolving  the  injunction. 

This  appeal  involves  the  validity  of  the 
statute  creating  the  live  stock  sanitary  com- 


mission (article  7312  et  seq.  R.  S.  1911,  and 
as  amended  by  the  regular  session  of  the 
35th  Legislatui;e,  c  60,  p.  197,  and  the  First 
Called  Session  of  the  3i)th  Legislature,  c.  12, 
p.  14  [Vernon's  Ann.  Civ.  St.  Supp.  1918,  art. 
7314  et  seq.l),  and  this  is  the  only  ques- 
tion involved  in  this  appeal. 

Before  the  filing  of  this  suit  an  election 
bad  been  held  pursuant  to  section  7  of  the 
Act  of  1917,  c.  60,  p.  Ill  (article  7314e),  in 
Harris  county,  and  such  election  had  result- 
ed in  favor  of  "tick  eradication  in  Harris 
county,  Texas,"  and  pursuant  to  the  election 
the  live  stock  sanitary  commission  of  Texas 
started  the  worK  of  tick  eradication  in  the 
said  county,  and  the  various  owners  of  said 
cattle  dipped  and  treated  several  thousand 
head.  The  appellants  failed  and  refused  to 
dip  said  cattle,  and  upon  notice  given  to  them 
by  the  said  commission  and  its  agent  on 
May  29,  1918,  to  comply  with  said  notice, 
appellee  M.  F.  Hammond,  sheriff,  pursuant  to 
section  19  of  the  act  of  1917  (article  7314n), 
was  about  to  dip  the  appellants'  cattle  when 
stopped  by  this  suit. 

[1]  The  constitutionality  of  this  law  has 
been  before  our  courts  before,  and  it  has 
been  fully  sustained  in  Brazeale  v.  Strength, 
County  Judge,  196  S.  W.  247;  Mulkey  v.  State 
(Cr.  App.)  201  S.  W.  991.  We  fully  approve 
the  conclusions  reached  in  this  case. 

The  action  of  the  court  in  dissolving  this 
injunction  is  in  all  thngs  aflirmed. 

On  Motion  for  Rehearing. 
12,  3]  At  a  previous  day  of  this  term  this 
case  was  atdrmed,  on  authority  of  Brazeale 
v.  Strength,  County  Judge,  196  S.  W.  247, 
and  Mulkey  v.  State,  201.  S.  W.  191.  Appel- 
lants, though  requested  by  this  court  so  to 
do,  failed  to  brief  this  case  on  original  sub- 
mission. However,  they  have  filed  a  motion 
for  rehearing,  and  insist  that  section  19,  c 
60,  Acts  of  the  35th  Legislature  (Vernon's 
Ann.  Civ.  St  Supp.  1918,  art.  7314n),  passed 
at  its  regular  session,  under  which  appel- 
lees were  asserting  their  authority  to  dip  ap- 
pellants' cattle,  is  unconstitutional  for  the 
following  reasons: 

(1)  Because  'it  attempts  to  delegate  and  con- 
fer upon  the  live  stock  sanitary  commission  of 
the  state  of  Texas  legislative  authority  and  dis- 
cretion, in  violation  of  the  provisions  of  the 
Constitution  of  Texas." 

(2)  Because  "it  attempts  to  confer  upon  the 
live  stock  sanitary  commission  the  power  and 
authority  to  determine  and. direct  under  what 
circumstances,  in  what  manner,  and  at  what 
time  appellants'  cattle  might  be  dipped  or  treat- 
ed to  keep  the  same  free  from  ticks,  and  to  de- 
termine the  manner  and  method  of  such  treat- 
ment, thereby  vesting  in  the  executive  branch 
of  the  government  legislative  power  and  discre- 
tion, in  violation  of  the  Constitution  of  this 
state." 

(3)  Because  "it  attempts  to  vest  in  the  shcrif 
of  Harris  county,  acting  under  the  direction  of 
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the  live  stock  sanitary  eommission  of  Texas,  the 
authority  to  enter  upon  appeUants'  premises  and 
seize,  treat,  injure,  and  mistreat  appellants' 
cattle,  without  due  process  of  law,  and  without 
compensation  for  or  protection  against  any  in- 
juries likely  to  result  in  such  seizure  and  treat- 
ment of  appellants'  said  property,  in  violation 
of  appellants'  rights  of  property  as  guaranteed 
to  him  by  the  provisions  of  the  Constitution  of 
the  state  of  Texas  and  the  United  States." 

(4)  Because  the  same  attempts  "to  confer  up- 
on the  sheriff  of  Harris  county,  Tex.,  the  author- 
ity and  discretion  to  seize  appellants'  property 
and  subject  the  same  to  such  treatment  as  the 
live  stock  sanitary  commission  or  its  inspectors 
may  determine  or  direct,  without  any  hearing 
or  judicial  determination  of  appellants'  rights  in 
the  premises,  thereby  authorizing  the  taking  of 
appellants'  said  property  without  due  process  of 
law  and  without  due  course  of  the  law  of  the 
land,  contrary  to  the  Constitution  of  the  state 
of  Texas  and  the  United  States." 

Under  the  foregoing  assignments,  appel- 
lants advance  the  following  propositions: 

(a)  ''It  would  be  contrary  to  the  provisions  of 
section  9,  art.  1,  of  the  Texas  Constitution,  for 
a  sheriff  or  constable,  with  no  other  authority 
than  the  order  or  instruction  of  the  live  stock 
sanitary  commission,  its  agents  or  inspectors, 
who,  for  the  purpose  of  eradicating  fever-carry- 
ing ticks,  enters  the  premises  of  any  person  and 
against  the  owner's  wishes  seizes  and  takes  by 
force  cattle  or  other  live  stock." 

(b)  '*It  is  elementary  that  the  directions  or 
instructions  of  the  live  stock  sanitary  commis- 
sion of  Texas,  its  agents  or  inspectors,  to  the 
sheriff  or  constable  would  be  insuJfficient  to  au- 
thorize them  to  enter  the  premises  of  any  per- 
son, or  to  seize  and  dip  the  cattle  or  other  live 
stock  against  the  wishes  of  the  owner.  Before 
the  sheriff  would  be  authorized  to  enter  the 
promises  of  any  person  and  seize  by  force  his 
cattle  or  other  live  stock  and  dip  them  for  the 
purpose  of  tick  eradication,  he  must  be  author- 
ized to  do  so  by  proper  warrant  or  writ  issued 
by  a  court  of  competent  jurisdiction."  ' 

(c)  "This  section  attempts  to  authorize  the 
sheriff  or  constable  to  enter  premises  and  seize 
live  stock  w^ithout  any  affidavit  being  made  at 
all,  without  the  premises  to  be  searched  being 
described  at  all,  without  the  property  that  is  to 
be  seized  being  described  at  alL  It  is  evident 
that  such  a  law  must  fail  and  be  without  force." 

(d)  "For  a  sheriff  or  constable  to  seize  and 
dip  cattle  or  other  live  stock,  against  the  wishes 
of  the  owner,  for  the  purpose  of  eradicating 
fever-carrying  ticks,  with  no  other  authority 
than  the  orders  or  instructions  of  the  live  stock 
sanitary  commission,  its  agents  or  inspectors, 
would  be  a  taking  of  property  without  dqe  pro- 
cess of  law." 

Section  19  (article  7314n)  is  as  follows: 

"If  any  person,  firm,  or  corporation  owning, 
controlling  or  caring  for  any  domestic  animal 
or  animals  located  in  any  territory  quarantined 
by  the  provisions  of  this  act,  or  by  order  of 
the  live  stock  sanitary  commission  of  Texas, 
shall  fail  or  refuse  to  dip  or  troat  such  domestic 
animal  or  animals  in  such  manner,  and  at  such 
time  as  directed  by  the  live  stock  sanitary  com- 
mission, then  the  live  stock  sanitary  commis- 
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sion,  or  the  chairman  thereof,  or  any  inspector 
acting  under  the  authority  of  said  commission 
or  chairman  thereof,  shall  have  the  power  to 
call  upon  the  sheriff,  deputy  sheriff  or  any  con- 
stable of  the  county  in  which  such  live  stock 
are  found,  and  it  shall  be  the  duty  of  said  sher- 
iff, deputy  sheriff,  or  constable,  together  with 
the  said  inspector,  to  seize  and  dip  or  otherwise 
treat  such  domestic  animal  or  animals  in  a  man- 
ner and  at  sucl^  times  as  the  sanitary  commis- 
sion shall  direct.  The  sheriff,  deputy  sheriff,  or 
constable  performing  such  service  as  above  set 
out  shall  receite  such  compensation  as  is  pro- 
vided in  article  7320,  Revised  Civil  Statutes, 
and  similar  compensation  shall  be  paid  for  any 
person  who  may  have  to  assist  him  in  perform- 
ing such  services,  and  the  said  fees,  with  all 
cost  of  dipping  and  treating  the  said  live  stock, 
shall  constitute  a  lien  against  such  animal  or 
animals,  and  shall  be  collectable  by  civil  suit." 

This  case  was  decided  in  the  lower  court 
on  the  pleadings.  No  proof  was  offered. 
In  addition  to  pleading  the  unconstitutional- 
ity of  section  19,  appellants  pleaded  tljat  the 
live  stock  sanitary  commission  and  Its  agents 
and  inspectors  had  ordered  appellants  to  dip 
their  cattle  in  poisonous  chemical  ingre- 
dients which  would  injure  the  cattle ;  that  ap- 
pellants would  be  forced  to  drive  their  cattle 
about  five  miles  to  the  dipping  vats,  and  that 
this  would  take  time,  and  that  driving  the 
cattle  to  and  from  the  vats  would  injure  them, 
especially  the  milch  cows;  that  the  cattle,  by 
inhaling  and  absorbing  and  otherwise  taking 
into  their  systems  t^e  poisonous  chemicals, 
would  be  greatly  injured;  that  appellants' 
cattle  are  in  sound,  healthy  condition,  and 
are  being  properly  cared  for  by  appellants; 
and  that  said  cattle  have  no  Infectious,  malig- 
nant, contagious,  or  communicable  diseases, 
and  the  pos^sion  and  use  of  said  property 
by  appellams,  such  as  they  now  have  and 
intend  to  maintain,  causes  and  constitutes 
no  menace  to  the  public  safety,  and  there 
exists  no  other  conditions  Justiftring  the  seiz- 
ure, conversion,  Injury,  or  destruction  of 
plaintiffs'  said  cattle,  as  threatened  by  the 
defendant. 

This  petition  was  originally  filed  against 
M.  F.  Hammond  as  sheriff  of  Harris  county. 
By  permission  of  the  court  the  live  stock 
sanitary  commission  Intervened  and  answer- 
ed plaintiffs*  petition.  After  pleading  that 
the  question  of  tick  eradication  was  sub- 
mitted to  the  qualiued  voters  of  Harris  coun- 
ty, and  that  it  was  approved,  and  that  tlie 
result  of  the  election  was  duly  certified  to 
the  proper  authorities,  and  acting  under  au- 
thority of  said  election  Harris  county  was 
duly  quarantined,  and  that  Harris  county,  in 
co-operation  with  the  live  stock  sanitary 
commission,  built  a  large  number  of  vats  and 
dipping  points  in  Harris  county  for  the  pur- 
pose of  dipping  cattle,  horses,  and  mules,  as 
provided  by  law,  and  that  inspectors  had 
been  provided — in  short,  after  pleading  that 
all  of  the  requirements  of  the  law  necessary 
to  put  into  force  and  effect  section  19  had 
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been  fully  complied  with,  tbe  said  commis- 
sion further  answered  as  follows: 

"  •  •  •  And  prepared  said  vats  so  that 
when  the  same  were  filled  with  the  solution  the 
said  animals  so  required  to  be  dipped  could  be 
easily  and  safely,  and  without  injury  to  said 
animals,  dipped  therein  and  said  ticks  removed 
therefrom,  as  they  are  required  by  law  so  to 
do,  and  that  more  than  100,000  head  of  cattle 
in  said  Hams  county,  Tex«,  has  been  dipped 
and  treated  by  said  treatments  without  injury 
or  loss  or  damage  to  any,  eithev,  or  all  of  said 
cattle.  ♦  ♦  ♦  And  your  intervener  respect- 
fully shows  to  the  court  that  it  has  dipped  and 
caused  to  be  dipped  and  directed  the  dipping  and 
treating  of  a  large  number  of  domestic  animals 
of  the  class  specified  in  said  act  in  the  neigh- 
borhood of  where  the  plaintiffs  in  this  cause  live, 
and  has  requested  and  directed  the  plaintiffs  to 
so  dip  their  said  domestic  animals,  consisting 
of  cattle,  horses,  mules,  and  asses,  and  that  said 
plaintiffs  have  failed  and  refused  so  to  do; 
that  plaintiffs'  said  animals  constitute  an  agency 
for  the  transmission  of  the  Texas  fever,  an  in- 
fectious and  contagious  disease,  and  constitute 
a  menace  and  serious  danger  to  all  other  cattle 
in  said  vicinity  and  in  said  Harris  county,  Tex. ; 
and  that  notwithstanding  the  duties  of  the 
plaintiffs  herein  to  so  dip  and  treat  said  cattle 
when  requested  so  to  do  by  said  live  stock  san- 
itary commission,  they  and  each  of  them  have 
wholly  failed  and  refused  so  to  do.  ♦  ♦  ♦  In- 
tervener respectfully  shows  to  the  court  that 
the  treating  of  said  cattle  would  and  could  have 
been  done  without  injury  to  said  cattle  and 
would  have  been  of  great  benefit  to  them,  and 
would  have  resulted  in  no  loss  or  injury  what- 
ever thereto,  and  that  the  failure  to  so  dip 
said  cattle  and  so  treat  the  said  cattle  would 
result  in  irreparable  loss  and  injury  to  Harris 
county  and  cattle  owners  therein,  in  that  it  wHl 
permit  said  cattle  to  transmit  and  be  an  agency 
for  the  transmission  of  the  said  Texas  fever 
through  the  ticks  from  the  said  cattle  to  those 
that  are  free  therefrom  by  reason  of  the  treat- 
ment received  theretofore  by  them." 

In  Castleman  v.  Rainey,  211  S.  W.  630,  the 
Court  of  Civil  Appeals  at  Dallas,  In  an  opin- 
ion published  since  we  handed  down  our  de- 
cision in  this  case,  has  sustained  the  consti- 
tutionality of  section  19  of  this  act  against 
attacks  similar  to  the  ones  made  in  this  case. 
In  Castleman  v.  Rainey,  the  injunctions  was 
sustained  in  part  because  the  testimony 
showed  that  the  cattle  were  being  injured 
by  the  dip,  and  because  it  was  not  shown  that 
plaintiff's  cattle  were  infected  with  disease. 
The  contrary  appears  from  the  pleadings  In 
this  case.  It  appears  from  intervener's  an- 
swer that  the  dip  was  not  injurious;  that 
something  Uke  100,000  head  of  cattle  had 
been  dipped;  and  It  further  appears  that  ap- 
pellants' cattle  were  a  standing  menace  to 
the -other  cattle  in  Harris  county.  Hence, 
under  the  authority  of  Castleman  v.  Rainey, 
the  trial  court  was  fully  justified  In  dissolv- 
ing the  temporary  injunction. 

We  cannot  agree  with  appellants  that  this 
act  amounts  to  a  delegation  of  legislative  au- 


thority to  and  upon  the  live  stock  sanitary 
commission  and  the  sheriff  of  Harris  county. 
It  seems  to  us  that  the  authority  granted  tbe 
live  stoclc  sanitary  commission  in  this  act, 
especially  in  section  19,  is  a  necessary  de- 
tail of  administration,  and  not  in  any  sense 
legislative.  The  different  questions  raised  in 
ths  appeal,  as  stated  above,  have  beea  de- 
cided adversely  to  appellants  in  Livingston 
V.  Ellis  County,  80  Tex.  Civ.  App.  19,  68  S. 
W.  728;  Crossman  v.  City  of  Galveston,  2(M 
S.  W.  128;  Stockwell  v.  State,  203  S.  W.  109; 
Riley  v.  Coleman  County,  181  S.  W.  743; 
Chambers  v.  Gilbert,  17  Tex.  Civ.  App.  106, 
42  S.  W.  630;  Maynard  v.  Freeman,  60  S.  W. 
334;  Railway  Co.  v.  City  of  Dallas,  98  Tex. 
896,  84  S.  W.  648,  70  L.  R.  A.  850 ;  Oastlenwn 
T.  Rainey,  supra,  and  authorities  dted  in 
our  original  opinion. 

Without  entering  into  a  detailed  discus- 
sion of  the  assignments  and  propositions  ad- 
vanced by  appellants  in  their  motion  for  re- 
hearing, we  overrule  the  same  on  the  au- 
thority of  the  above-cited  cases. 


NORTHWESTERN  NAT.  LIFE  INS.  CO.  t. 
EVANS.    (No.  6099.) 

(Court  of  Civil  Appeals  of  Texas.     June  25» 
1919.) 

1.  Insxtbanoe  «=»646(3)— Life  Insurance- 
Default  IN  Payment  of  Premium— Recov- 
EBT  on  Poliot. 

Beneficiary  cannot  recover  on  15-year  settle- 
ment policy  giving  insured  share  in  profits  upon 
maturity  of  15-year  period  to  be  creditable  to  fu- 
ture premiums,  where  insurer  had  defaulted  in 
payment  of  premium,  without  proof  of  the  value 
of  policy  at  time  of  insured's  death,  either  as  to 
the  cash  surrender  value  or  as  to  the  amount 
of  profits  earned  by  policy  and  apportionable  to 
it,  or  proof  of  whether  such  profits,  when  ap* 
plied  to  payment  of  future  premiums,  were  suf- 
ficient to  keep  insurance  in  force  at  date  of  in- 
sured's death. 

2.  Insurance   ^=>9(^Life   Insurance— Au- 

THORITT  OF  AGENT— LIMITATIONS  IN  PoUCT. 

Provisions  of  application  and  policy,  limit- 
ing agent's  authority,  are  binding  upon  both  in- 
surer and  insured. 

3.  Insurance  ^=>141(4)— Contract— Repre- 
sentations OF  Agent— Application— Pol- 
icy. 

Where  application  and  policy  were  expressly 
made  the  entire  contract  between  insurer  and 
insured,  and  application  provided  that  insurer 
was  not  bound  by  any  statements  or  representa- 
tions of  the  agent,  and  where  insured  signed  re- 
ceipt stating  that  he  had  examined  policy  and 
found  it  as  represented,  neither  insured  nor  ben- 
eficiary could  legally  claim  that  the  policy,  as 
issued,  was  not  the  contract  between  the  par- 
ties. 
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4.  Insdbanck    ^s>04— Refbesentatioms 
Agen-t— Adoption  . 

If  insurer  issued  policy  with  knowledge  that 
agent  had  represented  that  premiums  paid  on  a 
canceled  policy  would  be  credited  on  the  new 
policy,  it  would  be  bound  by  such  representa- 
tion. 

5.  Insurance  ^=»558(4)— Pboop  of  Death— 
Waivbb. 

Insurer,  by  declining  to  send  blanks  for 
making  proofs  of  death,  waived  compliance  with 
provision  of  policy,  requiring  such  proofs  of 
death. 

6.  LnciTATiON  OF  Actions  ^=»1  27(4)— Amend- 
ed Petition— New  Cause  of  Action— Ac- 
tion ON  Policy. 

Amended  petition  suing  on  same  life  poli- 
cies, for  same  amount  of  insurance  and  upon 
same  risk,  as  original  petition,  merely  amplify- 
ing and  stating  in  different  f6rm  the  same  cause 
of  action  as  alleged  in  original  petition,  did  not 
set  up  new  cause  of  action  so  as  to  be  barred 
by  limitations. 

7.  Limitation  of  Actions  ^s>99(1)— Accbu- 
AL  of  Action— Refobmation  of  Policy. 

Where  insured  upon  delivery  of  policy  sign- 
ed receipt  stating  he  had  examined  the  policy, 
and  found  it  as  represented,  the  cause  of  ac- 
tion, if  any,  for  reformation  of  the  policy  on 
ground  of  fraud  accrued  at  time  of  delivery  of 
policy,  in  absence  of  evidence  that  he  did  not 
examine  policy  and  of  some  reasonable  excuse 
for  his  not  doing  so. 

Appeal  from  District  CJourt,  Coryell  Coun- 
ty;  J.  H.  Arnold,  Judge. 

Suit  by  Mrs.  Laura  Evans  against  the 
Northwestern  National  Life  Insuninee  Com- 
pany. Judgment  for  plaintiff,  and  defend 
ant  appeals.     Reversed  and  remanded. 

J.  R.  McClellan,  of  GatesvlUe,  and  S.  P. 
Sadler,  of  Austin,  for  appellant. 

Mears  &  Watkins,  of  Gatesville,  for  ap- 
pellee. 

BRADY,  J.  On  November  4,  1916,  appellee, 
Mrs.  Laura  Evans,  in  the  relation  of  surviv- 
ing widow  of  Abe  L.  Evans,  filed  this  suit 
against  appellant  In  the  district  court  of 
Coryell  county,  Tex.,  to  recover  upon  an  in- 
surance policy  set  out  and  described  in  the 
petition.  Issued  March  26,  1906,  for  $1,000, 
on  the  life  of  Abe  L.  Evans.  This  policy  was 
No.  77193,  and  was  alleged  to  have  been 
issued  in  lieu  and  in  place  of  policy  No. 
0--^745,  Issued  on  April  18,  1900,  by  North- 
western Life  Association. 

On  February  16,  1917,  appellee  filed  her 
first  supplemental  petition,  alleging  that, 
poUcy  No.  77193  having  been  issued  in  lieu 
of  policy  No.  0-42745,  It  was  therefore  a 
transferred  risk  from  Northwestern  Life  As- 
sociation, and  not  a  new  policy  of  insurance. 

On  June  15,  1917,  appellee  filed  her  first 
amended  original  petition,  alleging  that  in 
1906  the  Northwestern  Life  Association  was 


reorganized  and  reincorporated  as  North- 
western National  Life  Insurance  Company, 
and  that  immediately  thereafter  Its  agent, 
Lewis  B.  Joy,  solicited  and  obtained  an  appli- 
cation from  Abe  L.  Evans  and  wife  for  a  new 
policy  of  insurance,  which  was  issued  as  No. 
77193.  on  March  23,  1906,  and  that  the  old 
policy  was  surrendered  to  the  company.  It 
was  alleged  that  the  exchange  of  policies  was 
procured  through  the  fraud  of  the  agent,  and 
by  reason  of  misrepresentations,  and  that 
Abe  L.  Evans,  during  his  lifetime,  paid  pre- 
miums on  the  two  policies  amounting  to  15 
years ;  and  praying  for  a  reformation  of  the 
last  policy  issued,  so  as  to  contain  the  same 
stipulations  and  contractual  relations  as  con* 
tained  in  the  original  policy,  or,  in  the 
alternative,  that  the  last  policy  be  held  for 
naught,  and  that  all  credits  and  payments 
be  applied  to  the  first  policy. 

On  July  19,  1917,  appellant  filed  its  first 
amended  original  answer,  consisting  of  gen- 
eral demurrer  and  special  exceptions,  general 
denial,  and  pleading  in  bar  the  2  and  4 
years*  statutes  of  limitation;  and  by  spe- 
cial answer  pleaded  estoppel,  lapse  of  the 
policies  for  nonpayment  of  premiums,  failure 
to  furnish  proofs  of  death,  and  novation  of 
the  contract.  General  and  special  exceptions 
were  overruled,  and  upon  trial  before  a  Jury 
a  verdict  was  returned  in  favor  of  appellee 
for  $1,000,  with  Interest  and  attorney's  fees, 
and  Judgment  rendered  accordingly. 

Findings  of  Fact. 

On  April  18,  1900,  appellant,  under  the 
name  of  Northwestern  Life  Association,  is- 
sued to  Abe  L  Evans  policy  No.  42745  for 
$1,000,  with  Mrs.  Laura  Evans,  his  wife,  as 
beneficiary.  On  March  23,  1906,  appellant 
Issued  to  Abe  L.  Evans,  in  lieu  and  in  place 
of  the  first-named  policy,  its  policy  No.  77193, 
in  the"  same  amount,  after  its  reorganization 
and  reincorporation  as  Northwestern  Nation- 
al Life  Insurance  Company.  At  the  time  of 
the  exchange  of  policies,  Abe  L.  Evans  had 
paid  six  annual  premiums  on  the  first  policy, 
and  It  was  agreed  by  the  agent  who  solicited 
the  exchange  that  these  premiums  should  be 
credited  upon  the  new  policy. 

The  last  policy  contained  the  recital  that 
yt  was  issued  in  lieu  of  policy  No.  0-42745, 
and  in  consideration  of  the  written  applica- 
tion of  the  Insured,  a  copy  of  which  was  at- 
tached to  and  made  a  part  thereof ;  and  the 
further  recital: 

"Premiums  hereon  having  been  paid  in  full 
to  the  18th  day  of  April,  1906,  at  which  time 
this  policy  may  be  renewed  and  continued  by 
the  insured  herein  during  the  whole  life  period 
of  insured,  by  the  payment  to  the  company  at 
its  home  ofiBce  of  the  semiannual  premium  of 
$17.21,  on  or  before  the  18th  day  of  April  and 
October  in  every  year  during  the  life  of  the  as- 
sured. The  nonpayment  of  any  premium  when 
due  shall  forfeit  all  premiums  paid  on  this  pol- 
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icy,  and  terminate  the  liability  of  the  company 
hereunder;  excepting  as  herein  empressVy  pro^ 
vided"     (Italics  ours.) 

Policy  No.  0-42746  contained  a  similar  pro- 
vision, and  both  policies  provided  for  certain 
benefits  after  each  had  been  in  force  15  full 
years.  The  first  policy  provided  for  the  pay- 
ment of  $1,000  to  the  beneficiary  at  the  death 
of  the  insured  within  90  days  after  accept- 
ance at  the  home  ofllce  of  satisfactory  proofs 
of  death.  The  policy  stipulated  that  if  it 
should  lapse,  or  become  forfeited,  it  could 
be  reiflstated  only  at  the  discretion  of  the 
directors.  It  also  contained  a  provision  for 
a  grace  period  of  six  months,  if  kept  in  force 
for  5  consecutive  years,  and  for  a  grace  peri- 
od of  1  year  after  being  kept  in  force  for  10 
years,  with  interest  upon  deferred  payments. 
It  was  provided  in  this  policy  that — 

"It  is  mutually  agreed  that  agents  or  collec- 
tors fa&ve  no  authority  to  make,  alter  or  dis- 
charge any  contract  in  relation  to  this  insur- 
ance, or  to  waive  any  forfeiture  hereof." 

It  also  stipulated  for  an  apportionment  of 
the  net  payments  of  premiums  to  the  reserve 
and  mortuary  funds.  This  policy  also  pro- 
vided for  certain  options  or  benefits  after  the 
expiration  of  15  years,  and  that  the  insured's 
right  to  a  pro  rata  share  of  the  reserve  fund 
should  mature  at  such  period,  and  that  he 
might,  at  any  time  thereafter,  accept  one  of 
several  options;  but  it  was  stipulated  that 
if  the  insured  should  not  serve  written  no- 
tice of  an  election  of  one  of  the  options  at 
least  3  months  before  the  maturity  of  the 
policy,  the  first  option  should  govern.  The 
first  option  was  in  terms  as  follows: 

"Continue  this  policy  in  force  at  the  ordinary 
life  rate  for  the  age  of  the  insured  at  original 
entry,  and  have  the  interest  and  principal  of 
the  share  of  the  reserve  fund  creditable  to  this 
policy  used  to  pay  future  premiums  thereon. 
The  unused  portion  of  said  reserve  fund  being 
paid  in  addition  to  the  face  of  the  policy  in 
event  of  death." 

The  second  policy,  being  No.  77193,  contain- 
ed a  similar  provision  for  extended  insurance, 
with  the  same  grace  period,  and  also  con- 
tained a  cash  surrender  value  clause  at  the 
end  of  15  years,  guaranteeing  a  cash  value  of 
$301.50,  together  with  the  profits  earned  by 
the  policy.  The  policy  was  a  profit-sharing 
one,  and  provided  that,  upon  written  request 
of  the  insured,  the  profits  credited  to  the 
policy  would  be  applied  and  used  either  as  a 
withdrawal  in  cash,  or  in  payment  of  future 
prouiiums,  or  credited  to  the  insured  with 
interost,  or  might  be  used  as  a  single  premi- 
um to  purchase  additional  insurance  for  the 
whole  term  of  life,  without  medical  re-exami- 
nation. The  last-named  option,  however, 
could  be  claimed  only  upon  written  request 
made  by  the  insured  not  less  than  1  year 
I)rior  to  the  end  of  the  distribution  period. 

It  was  also  provided  in  this  policy  that  j 


the  policy  and  the  application  constituted  the 
entire  contract,  and  that — 

"Agents  are  not  authorized  to  make,  *lter  or 
discharge  this  contract,  or  to  waive  any  for- 
feiture thereof,  or  to  extend  the  time  of  pay- 
ment, or  to  grant  permits,  or  to  bind  the  com- 
pany in  any  way." 

There  was  a  clause  requiring  written  no- 
tice and  proofs  of  death. 

The  application  for  the  second  policy,  dated 
March  16,  1906,  provided  for  the  surrender 
of  the  original  policy,  and  release  of  appel- 
lant from  liability  thereon.  In  the  applica- 
tion for  the  exchange  of  policies,  which  was 
expressly  made  a  part  of  the  last  policy,  it 
was  stipulated  as  follows: 

"It  is  agreed  that  the  insuring  company  shall 
not  be  responsible  for  any  statements  or  repre- 
sentations, except  such  as  are  made  in  writing 
and  submitted  with  this  application." 

Abe  L.  Evans  died  August  25,  1916,  and 
written  notice  of  hlfe  death  was  given  to  the 
company.  Upon  receipt  of  this  advice,  the 
company  notified  appellee's  attorneys  that 
the  policy  had  lapsed  for  nonpayment  of 
premiums,  was  no  longer  In  force,  and  was 
without  value;   and  the  letter  stated: 

"There  is  therefore  no  reason  why  we  should 
send  blanks  for  making  proof  of  death,  as  re- 
quested." 

In  deference  to  the  verdict  of  the  Jury,  we 
find  that  Lewis  E.  Joy,  agent  for  appellant, 
solicited  the  exchange  of  policies,  and  stated 
to  Mr.  ancl  Mrs.  Evans  that  credit  would  be 
given  on  the  new  policy  for  the  six  premi- 
ums paid  on  the  old;  that  the  new  policy 
would  take  the  place  of  the  first  one,  but  that 
it  would  be  the  same  character  of  policy, 
and  was  to  be  paid  up  when  carried  15  years. 
Premitims  were  paid  on  the  two  policies  for 
15  years,  counting  the  6  years'  premiums  paid 
on  the  old  policy.  Mrs.  Evans  did  not  learn 
of  the  difference  In  the  policies  until  after  her 
husband's  death. 

We  further  find  that  the  policies  were  re- 
ceived by  Abe  L.  Evans  through  the  mail,  and 
he  signed  the  following  receipt  for  policy  No. 
77193: 

"Received  of  Northwestern  National  Lrife  In- 
surance Company,  of  Minneapolis,  Minn.,  policy 
No.  77103.  for  $1,000.00,  which  I  have  exam- 
ined, and  find  entirely  satisfactory  and  as  rep- 
resented.   This,  April  7,  1906." 

The  following  letter  accompanied  policy 
No.  77193  in  the  mails: 

"Northwestern   National   Life   Insurance  Co. 
of  Minneapolis,  Minn. 

"March  27,  1906. 
"No.  77193. 

"Mr.  Abe  L.  Evans,  Jonesboro.  Texas— Dear 
Sir:  We  inclose  you  herewith  policy  No.  77193, 
issued  in  exchange  of  your  old  policy  No. 
0-42745,  as  per  application  given  our  Mr.  L.  E. 
Joy,  on  March  IGtU. 
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"This  is  an  ordinary  life  15-year  settlement 
policy  for  $1000.00,  upon  which  premiums  are 
paid  to  April  18,  1906,  at  which  time  a  semian- 
nual premium  will  he  due  of  $17.21,  as  per  no- 
tice inclosed  herewith. 

"We  trust  you  will  find  this  policy  entirely 
satisfactory,  as  represented  to  you,  and  ask  that 
yon  sign  and  return  to  us  the  inclosed  policy 
receipt,  also  the  old  policy,  if  the  same  has  not 
been  previously  sent 

"Yours  very  truly,  F.  E.  Pycott, 

"Manager  Policy  Department."    * 

The  uncontradicted  evidence  shows  that 
L.  E.  Joy  was  employed  as  special  agent  of 
appellant  to  receive  applications  for  ex- 
change of  old  policies.  The  details  of  this 
work  were  taken  care  of  in  the  department 
of  the  secretary  or  actuarj'.  Joy  had  thp 
usual  authority  granted  to  agents  authorized 
to  solicit  business  for  the  company,  and  had 
no  actual  authority  to  make  oral  representa- 
tions different  from  the  provisions  of  the 
policies  issued  by  the  company,  or  to  vary 
or  change  the  terms  of  the  written  applica- 
tion. There  was  testimony  that  at  the  time 
the  application  was  received  by  the  company, 
it  had  no  notice  that  Joy  had  stated  or  rep- 
resented that  the  premiums  paid  on  the  first 
policy  should  be  credited  on  the  second 
l>oHcy,  and  that  the  latter  was  issued  upon 
the  written  application  for  the  exehan^e, 

Abe  L.  Evans  was  notified  by  the  secretary 
of  the  company  by  letter,  dated  April  24, 
1915.  that  policy  No.  77103  had  lapsed  for 
nonpayment  of  premium,  and  again  by  the 
president  in  a  letter  dated  May  10,  1015. 
In  the  letter  it  was  suggested  that  an  effort 
be  made  to  reinstate  the  policy,  and  that  an 
extension  of  time  for  the  payment  of  premi- 
ums had  been  offered,  and  tendering  advice 
and  assistance  to  enable  Mr.  Evans  to  con- 
tinue the  policy.  The  last  premium  paid  on 
policy  No.  77193  was  a  semiannual  premium 
of  $17.21,  received  by  the  company  October 
19,  1914.  The  cash  surrender  value,  if  any, 
of  neither  policy  was  shown,  nor  the  status 
of  the  settlement  provided  for  by  the  policy 
on  April  18,  1915,  when  it  was  claimed  the 
second  policy  lapsed.  However,  it  was  claim- 
ed by  Mr.  Baxter,  president  of  the  company, 
that  policy  77193  had  no  cash  surrender  val- 
ue on  August  25,  1916,  the  date  of  the  insur- 
ed's death,  and  that  Mr.  Evans  was  entitled 
to  no  settlement  whatever  under  the  policy 
on  April  18,  1915,  because  it  had  lapsed. 

Opinion.  / 

There  are  a  number  of  assignments  of  error 
in  appellant's  brief,  all  of  which  have  been 
considered,  but  it  is  not  deemed  necessary  to 
sped  flea  lly  mention  or  discuss  the  same.  We 
have  concluded  that  this  case  should  be  re- 
versed and  remanded,  and  we  will  express 
our  views  upon  the  more  Important  questions 
which  are  likely  to  arise  upon  another  trial. 

The  case  seems  to  have  been  tried  upon  the 
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theory  that  appellee  was  entitled  to  recover 
the  full  amount  of  the  insurance  with  inter- 
est and  attorney's  fees  upon  either  or  both 
the  policies,  under  the  issues  submitted  to 
the  Jury. 

It  Is  insisted  by  appellant  that  the  court 
should  have  sustained  a  general  demurrer 
to  the  amended  petition,  because  it  was 
shown  that  the  first  policy  was  fully  surren- 
dered and  canceled  and  that  the  second  policy 
lapsed  for  nonpayment  of  premiums  some  16 
months  prior  to  the  death  of  Abe  L.  Evans. 
Had  the  policies  been  merely  ordinary  life 
policies,  this  contention  might  have  to  be 
sustained,  but  it  appears  that  both  provided 
for  certain  benefits  and  settlements  after 
being  In  force  15  years.  In  other  words,  they 
were  both  Issued  upon  the  15-year  settlement 
plan,  in  addition  to  being  for  the  whole  life 
of  the  Insured.  The  amended  petition  con- 
tained the  averment: 

"That  in  event  policy  No.  77193  should  be  so 
corrected  and  credited  as  to  constitute  the  pay- 
ment of  premiums  for  fifteen  years,  then,  under 
the  terms  and  conditions  as  above  alleged,  that 
said  policy  would  have  been  in  full  force  and 
effect  at  /he  date  of  the  death  of  the  said  Abe 
li.  Evans." 

[1]  Appellee  prayed,  not  only  for  the  recov- 
ery of  the  face  of  the  policies,  but  for  sreneral 
relief,  and  we  believe  that  the  petition  was 
good  as  against  the  general  demurrer.  How- 
ever, It  was  not  shown  what  value  the  second 
policy  had  at  the  death  of  Abe  L.  Evains, 
either  as  to  the  cash  surrender  value,  or  as 
to  the  amount  of  profits  earned  by  the  policy 
and  apportionable  to  It;  tior  wtiether  such 
profits  were  sufficient,  when  applied  to  the 
payment  of  future  premiums,  to  extend  and 
keep  In  force  the  insurance  to  the  date  of  the 
death  of  the  Insured.  Therefore  the  verdict 
and  judgment  for  the  full  amount  of  the  poli- 
cy was  not  supported  by  the  evidence,  and 
should  have  been  set  aside  by  the  trial  court. 

Under  the-  undisputed  evidence,  the  first 
policy  was  surrendered  and  canceled,  and 
policy  No.  77103  Issued  and  accepted  In  Its 
place.  Appellee's  recovery,  if  she  be  entitled 
to  recover  at  all,  for  the  reasons  hereafter 
stated,  must  be  upon  the  second  or  substi- 
tuted policy.  She  would  be  entitled  to  re- 
cover the  full  face  of  the  policy  only  In  the 
event  she  should  prove  that  the  company  had 
agreed  to  credit  upon  the  .second  policy  the 
premiums  paid  on  the  first,  and  that,  together 
with  the  premiums  paid  on  the  second  policy, 
the  latter  had  been  in  full  force  and  eflfeot 
15  years  prior  to  the  death  of  the  insured; 
and  that  the  profits  creditable  to  the  last 
policy  were  sufficient  to  keep  the  insurance 
in  force  until  the  death  of  the  insured.  This 
proof  was  wanting  on  the  trial,  and  must  be 
supplied  before  a  recovery  could  be  had  for 
the  full  amount  of  the  policy. 

As  to  the  cash  surrender  value,  there  was 
no  proof,  nor  was  there  any  evidence  to  show 
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appellee's  right  to  any  of  the  other  benefits 
stipulated  for  in  the  policy. 

For  the  guidance  of  the  trial  court  in  the 
event  of  another  trial,  we  announce  our  con- 
clusion that,  if  appellee  should  show  that  the 
company  made  a  binding  agreement  to  credit 
upon  the  second  policy  the  premiums  paid 
upon  the  first,  and  payment  of  a  sufficient 
number  of  premiums  upon  the  second  to 
mature  the  benefits  provided  for  Under  the 
15-year  settlement  plan,  sha  may  recover  the 
full  face  of  the  policy,  provided  the  profits 
creditable  to  it  were  sufficient  to  carry  the 
insurance  to  the  date  of  the  death  of  the  in- 
sured, and  the  excess,  if  any,  of  such  profits 
not  so  applied.  If  she  should  fail  in  this 
proof,  she  would  nevertheless  be  entitled 
to  a  recovery  for  the  other  benefits  stipulated 
for  at  the  end  of  the  distribution  period, 
provided  she  should  show  that  the  insured 
paid,  under  the  contract,  sufficient  premiums 
to  mature  the  15-year  settlements. 

We  have  indicated  above  that  we  are  of  the 
opinion  that  appellee  cannot  recover  upon  the 
first  policy,  but  must  recover,  if  at  all,  upon 
the  second,  and  we  will  give  our  reasons  for 
this  conclusion. 

[2]  It  is  an  undisputed  fact  that  policy 
No.  77193  was  Issued  in  lieu  of  the  first  pol- 
icy, which  was  surrendered  and  canceled 
under  the  application  of  Abe  L.  Evans  for 
exchange  of  policies.  It  is  sought  to  avoid 
this  result  by  the  claim  of  fraud,  in  tlie  pro- 
curement of  the  exchange,  on  the  part  of  the 
company's  agent  In  the  findings  of  fact  we 
have  set  out  the  provisions  of  the  last  policy 
and  the  application  signed  by  Abe  L.  Evans, 
which  was  made  a  part  of  the  policy.  These 
provisions  are  clearly  limitations  upon  the 
agent's  authority,  and  are  binding  both  up- 
on the  company  and  the  Insured.  When  the 
policy  was  received  by  the  insured,  he  sign- 
ed the  receipt,  stating  that  he  had  examined 
the  policy  and  found  it  as  represented,  and, 
whether  he  did  so  or  not,  no  excuse  was 
offered  for  his  failure  to  examln'e  the  policy 
and  to  object  to  its  provisions,  if  it  was  not 
in  accordance  with  the  contract  made  with 
the  company  through  the  agent 

[8]  Under  these  facts,  we  hold  that  neither 
the  insured  nor  the  beneficiary  could  legally 
claim  that  the  polic^^  as  issued  was  not  the 
contract  between  the  parties.  The  provi- 
sions in  the  application,  and  the  policy  put 
the  insured  upon  notice  of  the  limited 
authority  of  the  agent,  and  that  the  policy 
and  the  application  should  constitute  the  en- 
tire contract  By  the  very  terms  of  the  ap- 
plication, the  insurance  company  was  not 
bound  by  any  statements  or  representa- 
tions of  the  agent,  except  such  as  were  made 
in  writing  and  submitted  with  the  applica- 
tion. The  policy  itself  contained  an  equiva- 
lent notice  to  the  insured,  and  there  was 
therefore  no  room  for  the  doctrine  of  appar- 
ent agency.    There  was  no  proof  that  the 


company  knew  of  the  alleged  statements  or 
misrepresentations  of  the  agent  that  the 
second  policy  should  contain  the  same  pro- 
visions as  the  old,  and  where  different  from 
the  policy  as  issued  such  statements  or  rep- 
resentations were  not  binding  on  the  com- 
pany. Therefore  the  testimony  of  Mrs.  Evans 
to  this  effect  should  not  have  been  admitted. 

In  the  case  of  Fritzmaurice  v.  Ins.  Co.,  84 
Tex.  61,  19  S.  W.  301,  it  was  held  by  our 
Supreme  Court  that  where  a  policy  contained 
a  similar  limitation  upon  the  authority  of 
an  agent,  the  notice  would  have  the  effect 
of  confining  the  authority  to  bind  the  conir 
pany  to  a  general  agent,  or  one  acting  with- 
in the  scope  of  his  employment.  It  was  also 
held  that  where  the  application  In  effect  af- 
firmed the  correctness  of  the  statements  con- 
tained in  the  written  application,  the  binding 
force  of  the  statements  therein  contained 
could  not  be  avoided  either  by  evidence  tliat 
the  applicant  was  in  fact  unacquainted  wltli 
the  contents  of  the  application,  or  that  they 
were  known  to  be  false  by  the  soliciting 
agent. 

In  JEtna  Ins.  Co.  v.  Holcomb,  89  Tex, 
at  page  410,  34  S.  W.  at  page  918,  Associate 
Justice  Brown  said: 

'The  policy  was  delivered  at. the  place  and  to 
the  person  named  by  the  plaintiff,  and  be  is 
bound  by  its  terms  whether  ho  read  it  or  not, 
there  being  no  facts  shown  which  prevented  him 
from  doing  so.  Morrison  v.  Ins.  Co.,  69  Tex. 
353  [6  S.  W.  605,  5  Am.  St  Rep.  63] ;  Goddard 
V.  Ins.  Co.,  67  Tex.  71  [1  S.  W.  906,  60  Am. 
Rep.  1];  Ins.  Co.  v.  Gober,  60  Ga.  404;  GleaTer 
V.  Ins.  Co.,  71  Mich.  414  [30  N.  W.  571,  16  Am. 
St  Rep.  275];  Bonneville  v.  Ins.  Co.,  68  Wis. 
298  [32  N.  W.  34] ;  Quinlan  v.  Ins.  CJo.,  133 
N.  Y.  356  [31  N.  B.  31,  28  Am.  St.  Rep.  645] ; 
Ins.  Co.  V.  Swank,  102  Pa.  St.  17.  The  fact 
that  the  plaintiff  did  not  know  the  contents  of 
the  policy  Tidll  not  relieve  him  from  the  binding 
force  of  the  warranty  contained  in  it.  He  could 
have  read  it  if  he  had  desired  to  do  so.** 

The  facts  of  the  instant  case,  upon  the  al- 
leged issue  of  fraud  and  misrepresentation^ 
seem  to  fall  within  the  rules  announced  In 
the  two  cases  just  cited.  If  upon  another 
trial  the  evidence  should  be  the  same  as  to 
the  agent's  authority  and  the  knowledge  ot 
the  company,  the  issue  of  fraud  would  not 
arise. 

[4]  However,  while  the  agent's  authority 
was  thus  limited,  it  does  not  follow  that  tlie 
company  itself  could  not  have  agreed  and 
bound  itself  otherwise  than  as  set  forth  in 
the  application,  and  we  hold  that  if  in  fact 
the  company  did  issue  policy  No.  77193,  witU 
knowledge  of  the  agent's  statements  as  to 
the  crediting  of  the  premiums  paid  on  the 
first  policy,  this  would  be  binding  upon  it, 
and  such  premiums  should  be  taken  into  ac- 
count in  determining  whether  the  policy 
lapsed  for  nonpayment  of  premiums.  We 
cannot  say  that  appellee  may  not  be  able  to 
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Show  thl9  fact,  especially  as  the  policy  it- 
self beara  intrinsic  eridence  that  this  was  the 
intention  and  understanding  upon  which  it 
was  Issued.  The  policy  was  dated  March  23, 
1906»  at  which  time  the  injured  had  paid  six 
annual  premiums  upon  the  first  policy.  In 
a  letter  from  the  manager  of  the  policy  de- 
partment, dated  March  27,  1906,  as,  well  as 
in  the  policy  itself,  the  premiums  thereon 
are  shown  to  have  been  fully  paid  to  April 
18,  1906,  which  was  exactly  the  date  to  which 
premiums  had  been  paid  on  the  old.  There- 
fore the  policy  was  in  force  from  its  date,  but, 
a^  we  understand  the  record,  no  premium 
had  been  then  paid  upon  it  except  the  pre- 
miums paid  under  the  old  poliqy.  This  is 
a  circumstance  of  some  force  to  show  a  rec- 
ognit^oi^  by  the  company  itself  that  the  case 
was  one  of  transferred  risk,  and  the  pre- 
miums paid  on  the  first  policy  were  to  be 
and  were  credited  upon  the  second,  which 
would  mature  the  latter  at  the  end  of  9  years 
from  April  18,  1906,  as  to  the  l&-year  set- 
tlement provisions.  This  la  therefore  a 
question  of  fact  to  be  determined  on  another 
trial. 

[5]  As  to  the  question  of  the  contracts  of 
Insurance  being  barred,  because  there  was 
no  evidence  showing  that  plaintiff  had  made 
proofs  of  death  tn  accordance  with  the  re- 
quirements of  the  contracts,  it  is  sufficient 
to  say  that  the  requirement  for  proofs  of 
death  seems  to  have  been  waived  by  the  In- 
surance company,  when  the  company  notified 
appellee's  attorneys «  few  days  after  his  death 
that  the  company  denied  all  liability  under 
the  policy,  because  it  was  claimed  that  it  had 
lapsed  for  nonpayment  of  the  semiannual 
premium  due  April  18,  1915.  In  this  letter 
the  company  in  effect  declined  to  send  blanks 
for  making  proofs  of  death,  as  requested  by 
appeUee,  and  substantially  waived  this  pro- 
vision of  the  policy.  Northwestern  Life  Ins. 
Co.  V.  Freeman,  47  S.  W.  1025;  Hartford 
Fire  Ina  Ca  v.  Josey,  6  Tex.  Civ.  App.  290, 
25  S.  W,  685 ;  Ga.  Home  Ins.  Co.  v.  Jacobs, 
56  Tex.  366;  Penn  Mutual  Life  Ins.  Co.  v. 
Maner,  101  Tex.  553,  109  S.  W.  108^. 

[6]  Under  our  view  of  the  case,  it  is  not 
thought  that  the  question  of  limitation  will 
arise  or  become  material  upon  another  trial. 
If  it  should,  however,  we  think  it  pr<^er  to 
say  that  we  have  concluded  that  appellant's 
position  that  the  amended  petition  set  up  a 
new  cause  of  action  is  not  tenable.  The  suit 
was  for  the  same  amiOunt  of  insurance,  upon 
the  same  risk,  as  to  both  policies,  and  the 
amended  pleadings  merely  amplified  and  stat- 
ed in  different  form  the  same  cause  of  action 
as  was  alleged  in  the  original  and  supple- 
mental petition. 

[7]  It  Is  also  proper  to  further  say,  upon  the 
question  of  limitation,  that,  with  the  excep- 
ticoi  of  the  matter  of  crediting  the  previous 
payments  of  premiums,  appellee's  cause  of 
action,  if  any  he  had,  for  refonuation  of  the 
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policy  accrued  at  the  time  of  delivery  of  the 
policy  to  Abe  L.  Bvans,  which  was  in  April, 
1906,  at  which  lime  he  signed  the  receipt  stat- 
ing that  the  policy  had  been*  examined,  and 
that  it  was  as  represented.  Therefore,  if 
the  facts  of  the  alleged  fraud  should  be 
shown,  still,  in  the  absence  of  evidence  that 
he  did  not  examine  the  policy,  and  some 
reasonable  excuse  for  his  not  doing  so,  the 
right  of  action,  if  any,  on  this  branch  of  the 
case  would  be  barred  long  before  the  insti- 
tution of  this  suit. 

It  is  contended  by  appellant  that  appellee 
could  in  no  event  claim  any  of  the  benefits 
provided  at  the  expiration  of  the  15-year 
settlement  period,  because  the  uncontradicted 
evidence  showed  that  the  policy  had  lapsed 
for  nonpayment  of  premium,  and  that  no 
written  request  had  ever  been  made  under 
either  policy  for  settlement  under  any  of 
the  options. 

In  the  findings  of  fact  we  have  shown  that 
neither  policy  was  purely  an  ordinary  life 
policy,  and  in  the  policy  last  Issued  there  is 
no  absolute  stipulation  that  the  nonpayment 
of  any  premium  when  due  should  terminate 
the  liability  of  the  company,  but  the  provi- 
sion relating  to  this  matter  contains  the  lan- 
guage, "excepting  as  herein  expressly  pro- 
vided." This  clause,  we  think,  clearly  has 
the  effect  of  creating  certain  exceptlohs  to  a 
full  forfeiture;  and,  by  reference  to  the 
terms  of  the  i>olicy,  these  exceptions  are  the 
several  options  or  settlements  accruing  at 
the  end  of  the  15-year  period,  provided  the 
policy  has  been  kept  in  force  for  that 
length  of  time. 

As  to  the  matter  of  written  request  as  a  pre- 
requisite to  the  right  to  claim  any  of  such  op- 
tions, no  time  is  fixed  by  the  policy  for  the 
making  of  the  written  request,  except  as  to 
the  last-named  option  relating  to  the  pur- 
chase of  additional  insurance,  as  to  which 
the  written  request  is  required  to  be  made 
by  the  insured  not  less  than  1  year  prior  .to 
the  end  of  the  distribution  period.  No  such 
qualification  is  found  as  to  the  other  options. 
The  law  does  not  favor  forfeitures,  and  if 
the  insured  in  fact  kept  the  policy  alive  for 
the  full  15-year  period,  and  became  entitled 
to  any  of  the  other  options  embraced  in 
the  15-year  settlement  plan,  we  think  the 
beneficiary  also  became  entitled  to  one  or 
the  other  of  such  benefits,  and  upon  written 
request  could  legally'  demand  the  same.  This 
would  be  true  Independently  of  her  right  to 
recover  the  whole  amount  of  the  policy,  which 
might  have' been  lost  by  nonpayment  of  the 
premiums  after  the  15-year  period. 

We  think  we  have  sufficiently  Indicated 
our  views  upon  the  principal  questions  pre- 
sented by  this  appeal,  and  which  are  likely 
to  arise  upon  another  trial,  and  the  cause  is 
reversed  and  remanded  for  trial  in  accord- 
ance with  the  views  expressed. 

Beversed  and  remanded. 
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NATIONAL  BEN  FRANKLIN  FIRE  INS. 
CO.  V.  SCOTT.  (No.  1545.) 

(Court  of  Civil   Appeals  of  Texas.     Amarillo. 
May  14,  1919.) 

1.  Judgment  (gp>17(9)— Process  to  Support 
—Defects. 

The  provision  of  Vernon's  Sayles*  Ann,  Civ. 
St/  1914,  art.  1852,  requiring  the  citation  to 
state  the  date  of  filing  of  plaintiff's  petition,  is 
mandatory,  and  a  citation  failing  to  give  th« 
date  of  the  petition,  or  incorrectly  stating  the 
same,  is  insufficient  to  support  a  judgment  by 
default. 

2.  Judgment  ^=»17(10)  —  Process  to  Sup- 
port —  Service  —  Sufficiency— Foreign 
Corporation. 

Where  the  petition  alleged  a  cause  of  ac- 
tion against  a  foreign  fire  insurance  company 
having  an  agent  in  Texas,  said  agent  being  a 
partnership,  a  return  reciting  service  of  citation 
on  one  of  the  partners  will  not  support  a  de- 
fault judgment ;  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  art.  1861,  providing  for  service  upon  for- 
eign corporations,  stating  that  process  may  be 
served  on  a  president,  vice  president,  secretary, 
treasurer,  or  general  manager,  or  upon  any  local 
agent,  and  the  return  not  affirmatively  showing 
that  partner  served  was  a  local  agent 

Appeal  from  Childress  County  Court;  W. 
6.  Gross,  Judge. 

Action  by  Reid  B.  Scott  against  the  Na- 
tional Ben  Franklin  Fire  Insurance  Com- 
pany. There  was  a  judgment  for  plaintiff, 
and  defendant  appeals.  Reyersed  and  re- 
manded. 

Thompson,  Knight,  Baker  &  Harrlfi  and 
Will  C.  Thompson,  all  of  Dallas,  for  appel- 
lant 

Jos.  H.  Ay nes worth,  of  Childress,  for  ap- 
pellee. 

HALL,  J.  Defendant  In  error,  Scott,  sued 
plaintiff  in  error,  fire  insurance  company, 
upon  a  policy  of  fire  Insurance  covering  a 
certain  automobile;  the  petition  being  filed 
August  9,  1918.  Citation  was  issued  Au- 
gust 9,  1918,  commanding  the  sheriff  or  any 
constable  of  Childress  county  to  summon 
the  National  Ben  Franklin  Fire  Insurance 
Company,  by  service  of  citation  on  Craw- 
ford &  Crawford,  a  copartnership  composed 
.  of  H.  S.  Crawford  and  J.  M.  Crawford,  upon 
either  of  whom  citatioi^  may  be  had,  to  ap- 
pear before  the  county  court  of  Childress 
county  at  the  next  regular  terra,  to  be  held 
at  the  courthouse  in  Childress  on  the  first 
Monday  In  October,  1918,  same  being  Oc- 
tober 7,  1918,  then  and  there  to  answer 
plaintiff's  petition  filed  in  suit  in  that  court 
on  August  8,  1918,  wherein  Reid  B.  Scott 
is  plaintiff  and  the  National  Ben  Franklin 
Fire  Insurance  Company  Is  defendant,  the 
file  number  of  said  suit  being  538.    The  ci- 


tation then  states  the  nature  of  plaintiff's 
demand,  etc.    The  sheriff's  return  recites: 

"The  citation  came  to  hand  on  the  10th  day 
of  August,  1918,  at  10  o'clock  a.  m.,  and  was 
executed  in  Childress  county,  Tex.,  by  delivering 
to  each  of  the  within  named  defendants  in  per- 
son a  true  copy  of  this  citation  (together  with 
the  accompanying  certified  copy  of  plaintiff*! 
petition)  at  the  following  times  and  places,  to 
wit:  [Showing  that  service  was  made  on  Au- 
gust 10,  1918,  on  H.  S.  Crawford,  at  11:30 
a.  m.]." 

Based  upon  this  service  Judgment  was 
rendered  against  appellant  by  default  Oc- 
tober 14,  1918,  for  the  sum  of  $545.90,  with 
Interest  and  costs. 

[11  Under  the  first  assignment  it  is  in- 
sisted that  the  judgment  by  default  should 
not  be  sustained  because  the  citation  does 
not  comply  with  that  portion  of  article  1852, 
Vernon's  Sayles'  Civil  Statutes,  requirhig 
that  it  shall  state  the  date  of  the  filhig  of 
plaintiff's  petition. "  This  requirement  of  the 
statute  has  been  held  to  be  mandatory,  and 
a  citation  failing  to  give  the  date  of  the 
filing  of  the  plaintiff's  petition,  or  which 
incorrectly  states  the  time  of  such  filing, 
has  been  frequently  held  in  this  state  to 
be  insufficient  to  support  a  Judgment  by  de- 
fault. Pruitt  V.  State,  92  Tex.  434,  49  S.  W. 
386;  Durham  v.  Betterton,  79  Tex.  223,  14 
S.  W.  1060;  Sypert  v.  Rogers  Lumber  Co., 
201  S.  W.  1103;  Leavitt  v.  Bi-azelton.  28 
Tex.  Civ.  App.  3,  66  S.  W.  465;  Slmms  v. 
Miears,  190  S.  W.  544;'  Smith,  Sheriff,  et 
al.  V.  BucKholts  State  Bank  et  al.,  193  S.  "W. 
730,  and  authorities  therein  dted. 

[2]  Under  a  subsequent  assignment  the 
proposition  is  urged  that  the  Judgment 
should  be  reversed  because  the  petition  al- 
leges a  cause  of  action  against  tlie  Nation- 
al Ben  Franklin  Fire  Insurance  Company 
of  Pittsburg,  Pa.,  a  corporation  having  an 
office  and  agent  in  the  city  of  Childress, 
Childress  County,  Tex.,  the  said  agent  be- 
ing Crawford  &  Crawford,  a  partnership 
composed,  of  H.  S.  Crawford  and  J,  M. 
Crawford,  upon  which,  or  either  of  them, 
service  of  citation  may  be  had,  and  com- 
mands the  officer  to  summons  said  fire  ia- 
surance  company,  a  corporation,  by  service 
of  citation  on  Crawford  &  Crawford,  a  co- 
partnership composed  of  H.  S.  and  J.  M. 
Crawford,  and  the  officer's  return  showing 
that  he  served  H.  S.  Crawford;  said  serv- 
ice being  insufficient  upon  a  foreign  corpo- 
ration. This  assignment  must  also  be  sus- 
tained. Article  1861,  Vernon's  Sayles'  Civil 
Statutes,  providing  for  service  upon  foreis:n 
corpoiv\tions,  expressly  states  that  such 
process  may  be  served  on  the  president, 
vice  president,  secretary,  or  treasui-er,  or 
general  manager,  or  upon  any  local  agent  of 
such  corporation  within  this  state.  It  does 
not  appear  that  H.  S.  Crawford,  upon  whom 
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service  was  made,  was  a  local  agent,  and  It 
cannot  be  insisted  that  he  held  any  dther 
office  mentioned  In  the  statute.  As  said  In 
Cereal  Co.  v.  Earnest,  87  S.  W.  734,  citing 
Western  Cottage  Piano  &  Organ  Co.  v.  An- 
derson, 97  Tex.  432,  79  S.  W.  516: 

'*Tbo  statute  is  plain  and  easily  complied  with. 
To  authorize  a  judgment  by  default  the  service 
should  be  in  couformity  with  its  terms,  and  on 
appeal  the  record,  outside  of  the  recitals  of  the 
judgment,  should  disclose  it.  No  one  can  say 
from  this  record  whether  Banks  was  a  local 
agent  or  not.  It  does  not  appear  affirmatively 
that  he  was  such.  For  this  reason,  we  believe 
the  judgment  by  default  should  not  have  been 
granted,"  etc. 

For  the  errors  indicated,  the  judgment  is 
reversed  and  the  cause  remanded. 


HUNT  COUNTX  v.  GREER.     (No.  8239.) 

(Court    of   Civil    Appeals   of   Tfixas.     Dallas. 

June  14,  1919.     Rehearing  Denied  July  5, 

1919.) 

1.  Counties  ^=»74(3)— County  Treasureb— 
Compensation. 

Act  of  commissioners*  court  of  county  in 
fixing  treasurer's  salary  at  $1,200  per  annum, 
where  the  treasurer  under  the  law  was  entitled 
to  commissions  to  a  maximum  amount  of  $2,- 
000,  was  illegal,  null,  and  void,  and  not  binding 
upon  treasurer. 

2.  Counties  ^=»74(3)— County  Trkasxtrbb-* 
Compensation— Waiver. 

Where  county  treasurer  accepted  office 
knowing  that  commiesioners'  court  had  fixed 
the  salary  at  $1,200  per  year,  and  for  four 
years  accepted  such  amount,  without  a  legal 
protest,  and  turned  over  county!s  funds  to  his 
successor  without  retaining  commissions  due 
him  in  excess  of  such  salary,  he  waived  the 
right  to  recover  further  remunerations  upon 
ground  that  the  act  of  commissioners*  court, 
fixing  salary,  was  void,  and  that  under  the  law 
he  was  entitled  to  commissions  to  maximum 
amount  of  $2,000. 

3.  Payment   «=>82(1)^Recovery   of  Money 
Voluntarily  Paid. 

A  party  cannot  by  direct  action,  or  by  way 
of  set-oflp  or  counterclaim,  recover  money  vol- 
untarily paid  with  a  full  knowledge  of  all  the 
facts  and  without  any  fraud,  duress,  or  extor- 
tion, although  no  obligation  to  make  such  pay- 
ment existed. 

Appeal  from  District  (3ourt,  Hunt  Connty ; 
A.  P.  Dohoney,  Judge. 

Action  by  J.  L.  Greer  against  Hunt  CJounty. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  rendered. 

Clark  &   Sweeton,  of  Greenville,  for  ap- 
pellant. 
Hall  &  Peak,  of  Greenville,  for  appellee. 


RAINET,  C.  J.  A  statement  of  the  case  is 
taken  from  appellant's  brief  as  follows: 

Appellee  instituted  this  suit  against  Hunt 
county  alleging: 

'That  he  had  been  elected  and  qualified  an\i 
served  as  treasurer  of  said  county  from  the 
14th  day  of  November,  1914,  to  December  2, 
1918.  That,  during  said  terms,  the  commissions 
'^allowed  him  by  the  statute  upon  the  amount 
of  money  officially  received  and  paid  out  by 
him  as  county  treasurer  amounted  to  a  snip 
largely  in  excess  of  $2,000  per  annum,  the 
maximum  compensation  allowed  by  law.  That 
some  time  prior  to  the  time  he  entered  said 
office,  the  commissioners'  court  of  Hunt  county 
had,  by  an  order  that  was  illegal  and  void,  at- 
tempted to  fix  the  salary  of  the  county  treasur- 
er of  said  county  at  $1,200  per  annum;  and 
that,  while  he  served  as  county  treasurer,  the 
said  commissioners'  court  'failed  and  refused 
to  pay'  him,  for  his  services  as  county  treas- 
urer, 'any  commissions  whatever.'  He  further 
alleged  that,  after  allowing  credit  for  the  $1,- 
200  per  annum  received  by  him  for  his  serv- 
ices, there  was  still  due  him  the  sum  of  $3,- 
200.33;  that  he  made  out  and  presented  a  claim 
for  said  amount  to  the  commissioners'  court 
of  said  county;  and  that  said  court  'failed  and 
refused  to  audit  and  allow  said  claim.' 

"Appellant  answered  by  general  demurrer, 
special  exception,  general  denial,  and  special- 
ly pleaded,  among  other  things,  that  the  or^ 
der  of  the  commissioners'  court  complained  of 
had  been  entered  in  1909,  effective  on  the  Ist 
day  of  December,  1910,  and  that  thereafter  all 
of  the  county  treasurers  of  Hunt  county  had 
received  and  accepted  the  sum  of  $1,200  per 
annum  in  full  compensation  for  their  services; 
that  appellee  knew  of  the  order  before  he  ran 
for  the  office  the  first  time  and  made  the  race 
upon  the  proposition  that  he  was  to  receive  but 
$1,200  per  annum;  that  he  did  not  intend,  ei- 
ther when  he  ran  for  the  office  or  after  he  took 
it,  to  receive  any  more;  that  he  was  paid  reg- 
ularly the  sum  of  $100  each  and  every  month 
in  fuU  payment  and  satisfaction  for  bis  serv- 
ices performed  during  the  previous  month; 
that  he  accepted  the  same  each  time  payment 
was  made,  with  no  intention  to  demand  or  re- 
ceive any  further  compensation  for  the  time 
for  which  such  payment  was  made;  that  there 
was  both  an  expressed  and  implied  agreement 
that  such  compensation  was  satisfactory  to 
him;  and  that  he  had  waived  and  was  estop- 
ped from  claiming  anything  else.  This  suit 
was  entered  about  the  1st  of  December,  1918. 
The  trial  court  sustained  appellant's  special  ex- 
ception urging  the  statutes  of  limitation  of  two 
years  to  all  that  part  of  appellee's  claim  which 
accrued  more  than  two  years  before  the  suit  was 
filed.  The  case  was  tried  before  the  court 
without  a  jury  on  the  22d  day  of  January,  1019, 
resulting  in  a  judgment  in  favor  of  appellee  for 
the  sum  of  $1,633.  At  the  request  of  appel- 
lant, the  trial  court  filed  findings  of  fact  and 
conclusions  of  law.  Appellant  excepted  to  the 
judgment  of  the  court  and,  in  open  court,  gave 
notice  of  appeal." 

The  conclusions  of  fact  as  found  by  the 
court  are  correct,  which  are  adopted  and  are 
as  follows: 
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"(1)  The  plaintiff  was  the  duly  elected,  quali- 
fied, and  acting  county  treasurer  of  Hunt  coun- 
ty, Tex.,  from  the  14th  day  of  November,  1914, 
until  the  14th  day  of  December,  1918;  that 
during  said  time  the  commissions  allowed  by 
law  upon  all  moneys  received  and  disbursed  by 
him,  exclusive  of  school  funds,  amounted  to 
more  than  $8,000. 

"(2)  At  its  regular  December  term,  1909,  the 
commissioners'  court  of  Hunt  county  passed  an 
order  and  caused  same  to  be  entered  in  the 
minutes  of  said  court,  undertaking  to  fix  the 
salary  of  the  county  treasurer  at  the  stated 
sum  of  $1,200  per  annum;  the  order  providing 
that  it  should  take  effect  at  the  expiration  of 
the  term  of  the  incumbent  of  said  office  at  that 
time. 

"(S)  That  the  succeeding  county  treasurer 
held  said  office  for  four  years  and  received  as 
salary  and  compensation  for  such  services  $1,- 
200  per  annum. 

*'(4)  That  at  the  time  plaintiff  was  elected 
and  qualified  in  1914  he  knew  of  said  order  and 
that  the  county  treasurer  had  been  receiving  a 
salary  of  $1,200  per  annum  thereunder;  that 
the  plaintiff's  salary  was  paid  to  him  in  month- 
ly installments  of  $100  each;  that  he  received 
the  same  without  formal  protest,  but  that  he 
did  at  various  times  during  his  incumbency 
complain  to  the  county  judge  and  two  other 
members  of  the  commissioners'  court  that  he 
was  not  being  paid  enough  for  his  services  and 
thought  that  the  commissioners'  court  ought  to 
allow  him  more  money;  that  during  the  time 
he  was  so  receiving  said  salary  he  had  no  in- 
tention of  claiming  the  commissions  allowed  by 
law,  but  upon  one  occasion  he  did  have  an  at- 
torney to  go  before  the  commissioners'  court 
and  request  that  they  tx  his  salary  at  the 
amount  allowed  by  law,  on  account  of  his  work 
being  heavier  by  reason  of  having  to  handle  a 
good  roads  fund. 

"  (^  That  the  commissions  allowed  by  law  on 
the  amounts  collected  and  disbursed  by  the 
plaintiff  as  county  treasurer,  exclusive  of  school 
funds,  for  the  period  of  two  years  preceding 
the  filing  of  this  suit,  will  exceed  the  sum  of 
$4,000." 

[1]  The  act  of  fixing  the  treasurer's  salary 
at^  $1,200  per  annum  by  the  commissioners' 
court  of  Hunt  county  was  illegal,  null,  and 
void,  and  therefore  not  binding  on  appellee. 
Montgomery  County  v.  Talley,  109  S.  W.  1141; 
Smith  V.  Wise  County,  187  S.  W.  705 ;  Rusk 
County  V.  Hlghtower,  202  S.  W.  803. 
,  [2]  WTiile  the  authorities  hold  that  it  is 
not  legal  for  the  commissioners*  court  of  a 
county  to  fix  the  salary  of  its  treasurer  at 
a  stated  sum  per  annum,  still  we  are  of  the 
opinion  that  appellee  cannot  avail  himself  of 
the  nullity  of  the  action  of  the  commission- 
ers' court  in  so  fixing  the  salary  of  the  treas- 


urer for  the  reason  that  lie  knowingly  ac- 
cepted the  $100  for  each  month  for  the  four 
years  without  a  legal  protest,  and  by  his  con- 
duct he  waived  the  payment  of  further  re- 
muneration. He  knew  when  he  accepted  the 
office  that  the  commissioners'  court  had  fixed 
the  salary  at  $1,200  per  year.  He  accepted 
the  $100  per  month  with  no  intention  of  de- 
manding more  salary.  It  is  true  that  he  com- 
plained once  or  twice  to  members  of  the  court 
of  the  meager  salary,  and  on  one  occasion  he 
employed  an  attorney  to  go  before  the  court 
and  try  to  get  an  increase ;  but  this  was  re- 
fused, and  he  still  received  the  $100  per 
month  without  legal  protest,  and  finally  vol- 
untarily paid  over  the  funds  in  his  hands  to 
the  county  without  any  attempt  to  retain  hi 
hand  the  amount  he  claimed  was  owing  him 
as  salary  he  had  not  received  or  making  anj* 
protest  for  so  doing.  State  ex  rel.  Kinsey 
V.  Messerly,  198  Mo.  351,  95  S.  W.  913;  U.  S. 
V.  Wilson,  168  U.  S.  273,  18  Sup.  Ct  85,  42  U 
Ed.  464 ;  Hardaway  v.  Southern  R,  R.  Co^ 
90  S.  C.  475,  73  S.  E.  1020,  Ann.  Cas.  1913D, 
266;  Cyc.  vol.30.  1298. 

[3]  The  general  rule  as  laid  down  in  Cyc 
last  cited  is: 

"Except  where  otherwise  provided  by  stat- 
ute, a  party  cannot,  by  direct  action  or  by  way 
of  set-off  or  counterclaim,  recover  money  vol- 
untarily paid  with  a  full  knowledge  of  all  the 
facts,  and  without  any  fraud,  duress,  or  extor- 
tion, although  no  obligation  to  make  such  pay- 
ment existed.  This  rule  is  an  elementary  one, 
and  in  applying  it  the  courts  have  held  Uiat  it 
makes  no  difference  that  the  debt  paid  was  that 
of  a  third  person." 

But  it  is  claimed  by  appellee  thjit  under 
the  law  he  was  not  authorized  to  retain  any 
of  the  funds  he  had  in  hand,  hut  was  requir- 
ed to  turn  over  all  the  funds  of  the  county 
when  his  term  of  office  expired.  While  such 
is  the  law,  we  do  not  think  it  applies  to  sums 
due  him  for  commissions,  for  surely  if  he 
had  retained  the  commissions  due  the  county 
could  not  have  complained. 

There  were  no  pleadings  of  appellee  to 
show  any  mistake,  accident,  or  fraud,  which 
would  excuse  his  conduct  and  make  it  other 
than  voluntary  on  his  part  in  paying  over 
said  funds  and  relieve  him  from  responsibili- 
ty for  so  acting.  Gilliam  v.  Alford,  69  Tex. 
267,  6  S.  W.  757;  Galveston  County  v. 
Gorham,  49  Tex.  279 ;  Scott  v.  Slaughter,  35 
Tex.  dv.  App.  524,  80  S.  W.  643 ;  Pitts  v. 
Elsler,  87  Tex.  347,  28  S.  W.  518. 

The  judgment  of  the  court  below  is  revers- 
ed, and  Judgment  here  rendered  for  appellant 
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BOONE  et  al.  ▼.  CLARK  et  aL 
(No.  9176.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth, 

May  31,  1919.    Rehearing  Denied  June  28, 

1919.) 

1.  Highways  ^=>153— Leasing  fob  Gas  and 
Oil,  Weixs. 

In  view  of  Pen.  Code  1911,  art.  812,  aa  to 
obstructing  highways,  a  commissioners'  court 
has  no  authority  under  Vernon's '  Sayles'  Ann. 
Civ.  St.  1914,  arts.  1370,  2241,  6859,  6560, 
6S61,  to  lease  any  portion  of  the  public  high- 
ways for  oil  and  gas  wells,  which  will  neces- 
sarily be  obstructions  thereof,  notwithstanding 
such  portion  of  the  highway  has  been  acquired 
by  purchase  and  not  condemnation,  or  the  les- 
see also  holds  a  lease  from  the  owner  of  the  fee 
of  the  land  over  which  such  portion  of  the 
highway  runs  as  a  right  of  way. 

2.  Highways     ^=»155  —  Obstbuotion  —  In- 
junction—Special  Injury. 

A  suit  for  relief  from  a  public  nuisance, 
such  as  the  proposed  obstruction  of  the  public 
highways  of  the  county,  cannot  be  maintained 
by  individuals  alone,  suing  as  such,  unless  they 
can  show  some  special  injury  to  them  which  is 
not  suffered  by  the  public  at  large. 

3.  Highways     ^==9159(2)  —  Enjoining     Ob- 

STRUCTIO  N— PaBTIES. 

In  a  suit  to  enjoin  drilling  of  oil  and  gas 
upon  the  public  highways  of  a  county,  allega- 
tions of  plaintiffs'  petition  that  they  owned  the 
fee  simple  title  to  lands  abutting  on  different 
public  roads,  and  that  producing  wells  on  the 
adjoining  roads  would  drain  the  oil  from  such 
lands,  sufficiently  showed  special  injury  not 
suffered  by  the  general  public,  so  that  the  suit 
could  not  have  been  abated  in  its  entirety,  even 
though  it  could  have  been  abated  in  so  far  as 
it  pertained  to  other  portions  of  the  highway 
not  adjoining  lands  owned  by  plaintiffs. 

4.  Appeal    and    Ebbob    (8=»882(5)— Invited 
Ebbob— Plea  in  Abatement. 

In  suit  to  enjoin  drilling  oil  and  gas  on  the 
public  highways  under  an  attempted  lease  of 
right  so  to  do  by  commissioners'  court,  where- 
in the  county  officials  were  made  defendants, 
and  not  only  joined  lessees  in  the  trial  court  in 
contesting  plaintiffs'  right  to  injunctive  relief, 
but  also  joined  lessees  in  appeal  from  order 
granting  such  relief,  and  appellanta  had  in  their 
answer  expressly  invited  the  court  to  grant 
injunction  as  to  all  portions  of  the  highway  ex- 
cept those  where  the  county  owned  only  an 
easement,  and  lessees  had  acquired  the  mineral 
rights  from  the  owners  of  the  fee,  appellants 
could  not'  complain  that  the  suit  should  have 
been  abated  in  its  entirety  for  plaintiffs'  failure 
to  show,  by  allegations  in  their  petition,  a  spe- 
cial injury  as  to  all  the  portions  of  the  high- 
way involved. 

Appeal  from  District  Court,  Wichita  Coun- 
ty; Wm.  N.  Bonner,  Judge. 

Suit  by  C.  H.  Clark  and  others  against  T. 
R.  Boone  and  others.  From  order  for  plain- 
tiffs, defendants  appeal.    Affirmed. 
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Leslie  Humpbrey  and  W.  B.  Chauncey, 
both  of  Wichita  Falls,  for  appellants. 

Kay,  Akin  &  Weldon  and  Carrigan,  Britain 
&  Morgan,  all  of  Wichita  Falls,  for  appel- 
lees. 

DUNKLIN,  J.  T.  B.  Boone  and  Walter 
Nelson  procured  from  the  commissioners' 
court  of  Wichita  county  what  Is  commonly 
termed  an  oil  ai\d  gas  lease  on  all  the  public 
roads  In  that  county;  the  right  so  conveyed 
being  expressed  in  the  lease  as  follows: 

''For  the  sole  and  only  purpose  of  mining 
and  operating  for  oil  and  gas  and  laying  pipe 
lines  and  building  tanks,  power  stations,  and 
structures  thereon  to  produce,  save,  and  take 
care  of  said  products." 

The  lease  contained  the  stipulation  thht 
it  shall  remain  in  force  for  a  term  of  five 
years  from  its  date  and  as  long  thereafter 
as  oil  or  gas  shall  be  produced  by  the  lessees. 
The  consideration  for  the  lease,  as  expressed 
therein,  was  that  the  lessees  shall  pay  to 
Wichita  county  one-eighth  of  all  the  oil  pro- 
duced from  the  leased  premises,  and  $500 
per  year  for  each  gas  well  as  long  as  gas  is 
used  therefrom.  It  was  further  stipulated 
in  the  lease  that  the  lessees  would  hold  the 
county  harmless  from  all  suits  for  damages 
growing  out  of  the  lease,  directly  or  Indirect- 
ly, and.  If  the  highway  should  become  ob- 
structed by  their  use  of  It  to  such  an  extent 
as  to  necessitate  additional  public  highways, 
then  the  lessees  shall  pay  the  costs  and  ex- 
penses to  the  county  of  securing  the  same 
by  condemnation  or  otherwise. 

After  said  lease  was  procured  from  the 
county  the  lessees  began  preparations  for 
drilling  an  oil  well  updn  one  of  the  public 
roads  of.  the  county.  To  that  end  they  erect- 
ed a  derrick  which  extended  17  feet  out  Into 
the  public  right  of  way,  which  is  40  feet  in 
width.  The  traveled  way  Is  near  the  center 
of  the  publi^right  of  way,  and  two  legs  of 
the  derrick  extended  out  into  this  traveled 
way.  After  the  erection  of  the  derrick  the 
lessees  planned  to  drill  a  well  In  the  right 
of  way  about  5  feet  from  one  of  its  boundary 
lines.  The  derrick  is  about  21  feet  wide  at 
the  base  and  96  feet  high,  it  is  built  of  heavy 
timber,  the  legs  being  2x8  and  2x10  inches, 
and  it  was  planned  to  put  a  solid  floor  be- 
tween the  legs  and  around  the  hole  to  be 
drilled,  which  would  be  located  In  the  center 
of  the  tase  of  the  derrick.  In  order  to  drill 
a  well  it  will  be  necessary  to  set  a  rotary 
drilling  rig  directly  over  the  hole  to  be 
drilled.  A  boiler  and  engine  will  be  used  to 
operate  the  drilling  machinery. 

C.  H.  Clark  and  98  other  citiaenfe  of  Wich- 
ita county  instituted  this  suit  agaftist  the 
lessees  and  the  county  Judge  and  the  county 
commissioners  of  Wichita  county  to  restrain 
by  injunction  the  use  of  the  public  roads  for 
the  purposes  mentioned  in  the  lease,  and  from 
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an  order  granting  a  temporary  writ,  pending 
final  trial  on  the  merits,  the  defendants  have 
prosecuted  this  appeal. 

It  Is  alleged  in  plaintififs'  petition  that  the 
operations  proposed  by  the  lessees  will  neces- 
sarily obstruct  public  travel  upon  the  roads ; 
that  gas  escaping  from  wells  drilled  will 
likely  ignite  gasoline  carried  in  automobiles, 
and  will  thereby  endanger  the  lives  of  pas- 
sengers therein;  that  <he  operation  of  ma- 
chinery will  cause  loud  and  incessant  noises, 
which  is  calculated  to  frighten  teams  passing 
over  the  highway.  It  is  further  alleged  that 
plaintiffs  are  the  owners  of  the  fee-simple 
title  to  numerous  tracts  of  land  abutting  on 
the  highway  and  of  the  mineral  rights  there- 
under; that  the  county  owns  no  interest  In 
such  mineral  rights,  and  cannot  convey  the 
same  to  the  lessees.  It  'is  further  alleged 
that  all  the  public  roads  of  the  county,  and 
especially  where  the  lessees  are  preparing  to 
drill  an  oil  well,  are  much  used  by  the  public 
as  highways  for  travel,  including  the  em- 
ployes of  the  post  office  department;  that 
the  act  of  the  commissioners*  court  in  under- 
taking to  lease  the  highways  for  oil  and  gas 
purposes  is  beyond  the  power  of  the  court  and 
is  prohibited  by  law,  and  the  lease  executed  Is 
absolutely    void. 

In  their  answer  to  the  plaintiffs'  petition 
the  lessees  alleged  that  the  place  where  they 
are  intending  to  drill  the  well  mentioned  was 
on  a  20-foot  strip  of  land  off  of  the  east  side 
of  block  58  of  the  Red  River  Valley  lands 
and  that  they  had  secured  an  oil  lease  from 
H.  C.  Herndon,  the  owner  of  the  fee-simple 
title  to  that  strip,  in  addition  to  the  lease 
from  the  county.  They  further  alleged  that 
"any  provision  in  3aid  oil  and  gas  lease 
which  covers  any  public  road  owned  by  the 
county  in  fee-simple  title  is  hereby  waived  on 
the  part  of  the  defendants,  unless  they  secure 
the  additional  right  from  the  landowner  of 
the  oil  and  gas  underneath  said  surface,  as 
has  been  done  in  this  instant  by  securing 
from  the  owner  of  said  fee-simple  title  an 
additional  oil  and  gas  lease  to  his  rights 
therein."  The  lessees  further  alleged  that 
they  were  willing  to  be  enjoined  from  drilling 
on  any  part  of  the  public  roads  the  fee-simple 
title  to  which  is  owned  by  the  plaintiffs  and 
over  which  land  the  county  has  a  right  of 
way  only. 

Upon  the  hearing  of  the  application  for  a 
temporary  writ  it  was  agreed  that  Wichita 
county  acquired  the  right  of  way  at  the  place 
where  the  lessees  were  preparing  to  drill  the 
well  by  right  of  way  deeds  from  the  owners 
of  the  fee-simple  title  to  the  land,  and  not  by 
condemnation  proceedings,  nor  by  prescrip- 
tion. And  the  proof  showed  that  the  lessees 
had  acquired  an  oil  lease  from  Herndon,  the 
owner  of  the  fee-simple  title  to  one-half  of 
the  right  of  way  on  which  the  well  was  about 
to  be  drilled,  as  alleged  in  defendants*  an- 
swer. Testimony  was  also  introduced  suffi- 
cient to  support  a  finding  that  the  drilling 


operations  and  structures  already  erected 
and  to  be  erected  will  seriously  impair  the 
right  of  the  public  to  a  free  and  unobstruct- 
ed highway  at  that  point ;  that  the  same  will 
be  calculated  to  frighten  teams  and  endanger 
the  lives  of  occupants  of  automobiles  passing 
along  the  highway.  The  lessees  also  intro- 
duced testimony  sufficient  to  support  a  find- 
ing that  they  will,  if  unmolested  by  injunc- 
tion, build  a  plank  road  on  the  opposite  side 
of  the  right  of  way  over  which  the  public 
can  travel  without  coming  in  contact  with 
the  derrick  or  any  of  the  machinery,  and 
that  the  plank  road  will  be  as  useful  as  the 
present  traveled  right  of  way  in  the  center 
of  the  highway. 

[1]  By  arttcle  1370,  Vernon's  Sayles'  Tex. 
Civil  Statutes,  the  power  is  given  the  commis- 
sioners' court  of  a  county  to  sell  any  real  es- 
tate belonging  to  the  county  at  public  auction. 
By  subdivision  3  of  articles  2241  they  are 
given  the  power  "to  lay  out  and  establish, 
change  and  discontinue,  public  roads  and 
highways."  By  subdivision  6  of  the  same 
article,  the  commissioners'  court  is  vested 
with  the  power  "to  exercise  general  control 
and  superintendence  over  all  roads,  highways, 
ferries,  and  bridges  in  their  counties."  The 
powers  so  conferred  by  the  Legislature  upon 
the  county  commissioners*  court  are  author- 
ized by  article  5;  $  18,  of  the  state  Constitu- 
tion. Title  119,  c.  1,  of  our  Revised  Statutes 
relates  to  public  roads.  The  following  are 
articles  contained  in  that  chapter: 

"Art.  6859.  All  pubUc  roads  and  higtiways 
that  have  heretofore  been  laid  out  and  estab- 
lighed  agreeably  to  law,  except  such  as  have 
been  discontinued,  are  hereby  declared  to  be 
public  roads. 

"Art.  6860.  The  commissioners*  courts  of  the 
several  counties  shall  have  full  power  and  it 
shall  be  their  duty  to  order  the  laying  out  and 
opening  of  public  roads  when  necessary,  and 
to  discontiuue  or  alter  any  road  whenever  it 
shall  be  deemed  expedient  as  hereinafter  pre- 
scribed. 

"Art.  6861.  No  public  roads  shall  be  altered 
or  changed,  except  for  the  purpose  of  shorten- 
ing the  distance  from  the  point  of  beginning  to 
the  point  of  destination,  unless  the  court  upon 
a  full  investigation  of  the  proposed  change 
finds  that  the  public  interest  will  be  better 
served  by  making  the  change;  that  said  change 
shall  be  by  unanimous  consent  of  all  the  com- 
missioners elected." 

In  Moniss  v.  Cassady,  78  Ter.  515,  15  S.  W. 
102,  it  is  held  that  article  6861  of  the  present 
Statutes,  which  was  then  article  4360,  pro- 
hibiting the  altering  or  changing  of  a  public 
road  except  for  the  purpose  of  shortening  the 
distance  between  two  points  unless  the  pub- 
lic interest  will  be  better  served  by  making 
the  change,  does  not  apply  to  highways 
where  the  right  thereto  has  been  acquired  by 
purchase  by  the  county  and  not  by  statutory 
proceedings  for  condemnation. 

Appellants  insist  (1)  that  the  statute  noted 
above  authorizing  the  oommissioners'  court 
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to  sell  any:  real  estate  belonging  to  the  coun- '  \frell  has  been  started,  they  have  the  same 
ty,  was  authority  to  make  the  lease,  since  |  rights.  If  any,  the  owner  of  the  fee  would 
the  legal  effect  of  that  lease  was  to  convey  to  |  have  to  drill  a  well  at  that  place  if  such  own- 
tlic  lessees  all  the  interest  and  title  which  the  |  er  held  the  same  lease  from  the  commission- 
county  owned  in  the  oil  and  gas  located  un- 1  ers'  court  of  the  county ;  and  the  question 
der  the  public  roads ;  (2)  that  the  lease  then  Is,  has  the  commissioners'  court  of  a 
should  be  sustained  by  virtue  of  the  article  of  I  county  the  legal  authority  to  give  to  the  own- 
the  Statutes  which  vests  id  the  commissioners*  I  er  of  the  fee  the  right  to  obstruct  the  public 
courts  authority  to  alter,  change,  or  abandon  [  highway  in  the  manner  the  lessees  are  pro- 
any  public  road  or  portion  thereof  the  right  |  posing  to  do?  No  such  authority  is  speciflc- 
to  which  was  acquired  by  purchase  and  not  ally  given  by  the  statutes,  and  we  think  it 
by  condemnation;   (3)  that  the  lessees  under !  clear    that   none   is    implied   from   any   of 


and  by  virtue  of  the  lease  from  the  county 
have  the  right  to  drill  wells  if  their  opera- 
tions are  conducted  in  such  a  manner  as  not 


the  statutes.  Moreover,  it  is  clear  from 
practically  all  the  authorities  that  the  com- 
missioners'  court   has   only   such .  authority 


to  materially  interfere  with  public  travel, '  pertaining  to  public  highways  as  is  given  by 
and  that  the  evidence  showed  that  the  opera- 1  statutes  In  Travis  county  v.  Trogdon,  88 
tions  which  were  enjoined  would  not  have  j  Tex.  802,  81  S.  W.  358,  our  Supreme  Court 
that  effect;  and  (4)  especially  in  view  of  the   said: 

fact  that  the  lessees  also  hold  a  lease  from  "^nd  because  it  is  one  of  the  functions  of 
the  owner  of  the  fee-simple  title  to  the  land  I  government  to  establish  and  maintain  public 
in  whom  the  title  to  the  oil  and  gas  and  all  roads,  and,  no  matter  through  what  agency 
other  minerals  remained  after  he  had  con- ,  such  function  is  exercised,  the  roads  are  the 
veyed  to  the  county  the  right  of  way  over  the  j  property  and  for  the  use  of  the  state,  which, 
gQQ]^  through  its   Legislature,  has'  absolute   control 

The  right  of  way  of  the  connty  for  public !  «'"  A^„!„''Sr«'  T^tiJ^flZL^t "?« V/  C^ 
road  purposes  was  a  mere  edsement,  and  the  "^*l„*,^r„  ^'  ***  '^''  ^'^"'^^  ^  *^'  ^"**** 


statute  authorizing  the  commissioners*  court 
to  sell  real  estate  belonging  to  the  county  has 
no  application  to  the  action  of  the  court  in 
leasing  the  public  road  for  oil  purposes.  The 
county  did  not  own  the  minerals  lying  under- 
neath the  road,  and  the  only  right  conveyed 
by  the  lease  was  the  right  to  use  the  road 
for  the  purpose  of  extracting  the  oil  and  gas. 
Hence  in  no  sense  can  the  lease  be  construed 
as  a  sale  of  real  estate  belonging  to  the 
county.  Furthermore,  it  is  clear  that  the 
action  of  the  court  in  leasing  all  the  public 
highways,  and  thereby  surrendering  and  re- 
linquishing to  the  lessees  at  their  option  full 
dominion  over  them,  cannot  reasonably'  be 
construed  as  designed  or  intended  to  change 
or  discontinue  the  roads,  by  virtue  of  the 
powers  given  by  article  6860,  or  as  a  mere 
act  of  such  control  or  superintendence  over 
them  as  is  authorized  by  article  2241  of  the 
Statutes,  even  though  it  should  be  further 
held  that  article  6861  of  the  Statutes  has  no 
application  to  such  roads  as  have  been  ac- 
quired by  the  county  by  purchase  and  not 
by  condemnation  proceedings. 

As  noted  already,  not  only  will  a  consider- 
able portion  of  the  public  road  be  utilized  by 
the  lessees  in  their  drilling  operations  at  the 
present  location  of  the  derrick  and  well,  to 
the  exclusion  .of  the  public  therefrom,  but 
the  testimony  was  sufficient  to  show  that 
such  use  will  seriously  interfere  with  public 
travel,  since  it  will  tend  to  frighten  teams 
and  prove  dangerous  to  the  public  passing  in 
automobiles.  And  the  same  results  will 
necessarily  follow  from  any  other  well  upon 
any  public  road. 

But  since  the  lessees  have  acquired  from 
the  owner  of  the  fee  simple  the  right  to  the 
oil  and  gas  at  the  particular  place  where  the 
214  S.W.-39 


authorities.' 

See,  also,  Kalteyer  v.  Sullivan,  18  Tex. 
Civ.  App.  488,  46  S.  W.  288 ;  Stevens  v.  City 
of  Dublin,  169  S.  W.  188;  Von  Rosenberg  v. 
Lovett,  173  S.  W.  508;  State  v.  Berdetta,  73 
Ind.  185,  38  Am.  Rep.  117. 

Not  only  Is  there  no  express  authority 
given  by  our  statutes  for  the  leasing  of  the 
public  highways  for  oil  ana  gas  wells  which 
will  neeesearily  prove  to  be  obstructions 
thereof,  but  a  denial  of  such  authority  is 
clearly  implied  by  article  812  of  our  Penal 
Code,  which  makes  it  a  misdemeanor  punish- 
able by  fine  for  any  one  to  willfully  obstruct 
any  public  road  or  highway  in  this  state; 
and  in  Cornellson  v.  State,  40  Tex.  Cr.  R.  159. 
49  S.  W.  384,  our  Court  of  Criminal  Appeals 
affirmed  a  Judgment  of  conviction  of  Corne- 
llson for  building  a  fence  from  his  Inclosure 
on  one  side  of  the  road  to  a  bridge  crossing  a 
creek,  thus  obstructing  passage  over  about 
eight  feet  of  the  right  of  way  into  the  creek, 
the  banks  of  which  were  so  steep  as  to  ren- 
der passage  thereover  impossible. 

By  the  terms  of  the  lease,  the  lessees  were 
given  the  right  to  appropriate  the  entire 
width  of  the  right  of  way  at  any  place  they 
may  desire  to  do  so,  and  thereby  to  force  an 
abandonment  of  the  road  at  that  place  for 
public  uses,  and  the  acquisition  of  a  new 
right  of  way  in  lieu  of  the  old,  regardless  of 
whether  or  not  the  public  interests  may 
thereby  be  subserved.  In  other  words,  the 
statutory  authority  given  the  commissioners' 
court  to  discontinue  or  abandon  a  public 
road  has  been  delegated  to  the  lessees,  and 
that,  too,  without  regard  for  the  right  of  the 
public  to  use  them  as  highways  for  travel. 
Certainly  no  statutory  authority  can  be  found 
thus  to  delegate  the  functions  of  such  public 
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officials.    The  following  Is  said  in  Elliott  on 
Roads  and  Streets,  §  645: 

"Public  highways  belong  from  side  to  side 
and  end  to  end  to  the  public,  and  any  perma- 
nent structures  or  purpresture  which  materi- 
ally incroaches  upon  a  public  street  and  im- 
pedes travel  is  a  nuisance  per  se,  and  may  be 
abated,  notwithstanding  space  is  left  for  the 
passage  of  the  public." 

In  3  Dillon  on  Municipal  Corporations,  § 
997,  the  following  is  said: 

"A  city  cannot,  as  landlord  or  lessor,  make  a 
lease  of  real  estate  owned  by  it,  which  is  held 
for  public  purposes,  when  the  making  of  such 
lease  is  inconsistent  with  these  purposes." 

See,  also,  nnmeroos  decisions  collated  in 
25  L.  R.  A.  (N.  S.)  p.  400,  i/rhlch  are  in  accord 
with  the  rale  just  quoted  from  Dillon.  The 
following  Is  from  13  R.  C.  L.  p.  251: 

"The  primary  and  paramount  object  in  es- 
tablishing and  maintaining  streets  and  high- 
ways is  for  the  purpose  of  public  travel,  and 
the  public  and  individuals  cannot  be  rightfully 
deprived  of  such  use,  nor  can  the  rights  of  the 
public  therein  be  encroached  upon  by  private 
individuals  or  corporations,  even  with  the  con- 
sent of  the  municipality.  Any  occupation  of 
them  for  other  purposes,  or  any  appropriation 
of  them  by  a  legislative  sanction  to  other  ob- 
ject^, must  be  deemed  to  be  in  subordination 
to  this  use,  unless  a  contrary  intent  is  clearly 
expressed." 

Also  on  page  253: 

'The  right  to  use  the  highways  and  streets 
for  purposes  of  travel,  however,  is  not  an  ab- 
solute and  unqualified  one,  but  may  be  limited 
and  controlled  by  the  state  in  the  exercise  of 
its  police  power,  whenever  necessary  to  pro- 
vide for  and  promote  the  safety,  peace,  health, 
morals,  and  general  welfare  of  the  people,  and 
is  subject  to  such  reasonable  and  impartial 
regulations  adopted  pursuant  to  this  power  as 
are  calculated  to  secure  to  the  general  public 
the  largest  practical  benefit  from  the  enjoy- 
ment of  the  easement,  and  to  provide  for  their 
safety  while  using  it" 

The  following  is  quoted  from  15  Corpus 
Juris,  p.  537: 

"In  accordance  with  the  general  rule  hereto- 
fore stated,  that  county  boards  or  county  courts 
have  no  powers  other  than  those  conferred  ex- 
pressly or  by  necessary  implication,  such 
courts  or  boards  have  no  power  to  rent  or  to 
lease  property  or^  franchises  owned  by  the 
county,  in  the  absence  of  statutory  authority 
so  to  do,  and,  where  they  do  possess  statutory 
authority,  it  must  be  strictly  pursued,  or  the 
lease  will  not  be  binding." 

In  1  Thornton  on  Oil  and  Gas,  p.  502,  the 
following  is  said: 

"Yet  it  would  seem  that  the  owner  of  min- 
erals beneath  a  highway  may  remove  it  if  he 
can  do  so  without  any  interference  with  the 
public  in  the  use  of  such  highway,  but  this  is 
a  rule  of  little  or  no  practical  value  in  the 
cases  of  oil  and  gas,  for  an  oil  or  gas  well 


must  necessarily  be  an  obstruction  of  the  high- 
way when  sunk  in  it,  and  especially  the  ma- 
chinery used  in  sinking  and  operating  it,  and 
therefore  it  is  practically  impossible  to  make 
use  of  the  highway  in  order  to  extract  oil  or 
gas  beneath  its  surface.  As  the  public  authori- 
ties only  have  the  right  to  use  the  highway  for 
the  purpose  of  the  public  in  traveling,  they 
have  no  power  to  let  any  part  of  it  for  oil  or 
gas  operations,  unless  especially  authorised  by 
statute  to  do  so,  and  then  only  when  the  pub- 
lic own  the  fee." 

We  do  not  think  the  following  authorities 
cited  by  appellant  are  In  conflict  with  the 
foregoing:  In  the  case  of  Rische  v.  Texas 
Tranfep.  Co.,  27  Tex.  Civ.  App.  33,  66  S.  W. 
324,  and  the  case  of  Texarkana  i&  Ft  S.  Ry. 
Ca  V.  T.  &  O.  Ry.  Co.,  28  Tex.  Civ.  App.  551. 
67  S.  W.  525,  it  was  held  that  a  city  could 
grant  a  railway  company  the  right  of  way 
over  a  public  street,  and  that  an  abutting 
property  owner  could  not  complain,  since  the 
grant  was  only  for  an  additional  easement 
In  the  case  of  Royse  Independent  School  Dist. 
V.  Rehihardt,  159  S.  W.  1010,  It  was  held  that 
the  trustees  of  an  Independent  school  district 
had  authority  to  permit  the  school  grounds 
to  be  used  for  private  purposes  during  the 
period  of  time  intervening  between  the  close 
of  school  In  the  spring  and  the  beginning  of 
the  term  in  the  following  fall,  when  for  such 
use  a  financial  advantage  would  be  acquired 
by  the  district  and  the  property  would  not 
be  Injured.  In  the  case  of  Scott  v.  City  of 
MarUn,  25  Tex.  Civ.  App.  353,  60  S.  W.  969, 
it  was  held  that  under  a  statute  giving  a 
city  exclusive  control  over  public  streets  such 
a  city  has  authority  to  curtail  the  width  of  a 
street.  In  the  case  of  Charles  v.  Phillips, 
179  Ky.  838,  201  S.  W.  313,  by  the  Court  of 
Appeals  of  Kentucky,  it  was  held  that  a  coun- 
ty through  its  fiscal  court  could  lawfully 
grant  to  an  individual  the  privilege  of  using  a 
part  of  the  highway  as  a  tramway  for  haul- 
ing logs,  "provided  such  occupancy  by  the 
Individual  does  not  Interfere  with  the  free 
use  of  the  public."  In  the  case  of  Ontario 
National  Gas  Co.  v.  Gosfield,  18  Ontario  App. 
628,  an  oil  lease  upon  a  part  of  the  public 
highway  was  upheld,  but  that  decision  was 
predicated  upon  a  statute  which  expressly 
authorized  such  action  by  "a  corporation  of 
any  township  or  county"  if  such  corporation 
considered  it  expedient  to  grant  such  a  lease. 

[2-4]  An  assignment  Is  presented  challeng- 
ing the  right  of  plaintiffs  to  maintain  this 
suit.  In  their  petition  In  the  trial  court 
plaintiffs  alleged  that  they  owned  the  fee- 
simple  title  to  various  tracts  of  land  abutting 
on  the  public  roads  of  the  county,  but  none 
of  those  tracts  were  described  or  their  specific 
locations  indicated.  Neither  by  exception  to 
plaintiffs'  petition  nor  by  special  plea  did 
the  defendants  present  the  question  of  the 
right  of  plaintiffs  to  maintain  the  suit  It 
is  a  general  rule,  well  recognized,  that  a 
suit  for  relief  from  a  public  nuisance  such 
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as  the  proposed  obstruction  of  the  public 
highways  of  the  county,  dannot  be  maintained 
by  individuals  alone,  suing  as  such,  unless 
they  can  show  some  special  Injury  to  them 
which  Is  not  suffered  by  the  public  at  large. 
If  the  allegations  in  plaintiffs'  petition  be 
true,  that  they  own  the  fee-simple  title  to 
lands  abutting  on  different  public  roads,  and 
that  producing  oil  wells  on  the  adjoining 
roads  will  drain  the  oil  from  such  lands, 
then  they  will  sustain  a  special  injury  by 
reason  of  said  wells  not  suffered  by  the 
public  at  large.  Therefore  It  cannot  be  held 
that  the  suit  should  have  been  abated  in  its 
entirety,  as  contended  by  this  assignment, 
even  though  it  should  be  said  that  it  could 
have  been  abated  in  so  far  as  it  pertained  to 
other  portions  of  the  highways  which  do 
not  adjoin  lands  owned  in  fee  simple  by  plain- 
tiffs. Furthermore,  it  must  be  remembered 
that  the  very  officers  of  the  law  who  were 
charged  by  statute  with  the  duty  to  pre- 
serve the  public  highways  for  the  use  of  the 
public  alone  were  made  defendants ;  and  they 
not  only  joined  the  lessees  in  the  trial  court 
in  contesting  plaintiffs*  right  to  Injunctive 
relief,  but  they  have  also  joined  the  lessees 
In  this  appeal.  Comanche  Co.  v.  Burks,  166 
S.  W.  470,  and  authorities  there  cited;  Ort 
V.  Bowden,  148  S.  W.  1145.  Further  still, 
after  appellants  had  in  their  answer  ex- 
pressly invited  the  court  to  grant  the  in- 
junction with  respect  to  all  parts  of  the 
highways  except  those  portions  where  the 
county  owned  only  an  easement  and  the 
lessees  have  acquired  the  mineral  rights  from 
the  owners  of  the  fee,  they  are  In  no  position 
to  complain  now  that  the  suit  should  have 
been  abated  in  its  entirety  upon  the  ground 
above  noted. 

By  another  assignment  complaint  is  made 
of  the  refusal  of  the  trial  judge  to  transfer 
the  case  to  the  district  court  of  the  Seventy- 
filghth  judicial  district  In  order  that  appel- 
lants might  have  a  more  speedy  trial  of  it  on 
Its  merits.  Since  it  now  appears  that  such 
transfer  will  not  be  required  to  accomplish 
the  end  sought  by  appellants,  the  assignment 
will  be  overruled  without  a  discussion  of  Its 
merits. 

From  the  foregoing  conclusions  it  follows 
that  thie  order  of  the.  trial  judge  from  which 
the  appeal  has  been  prosecuted  should  be 
affirmed,  and  it  Is  so  ordered. 


BOTKIN  V.   PATTERSON.      (No.   9180.)* 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

May  8,  1919.     Rehearing  Denied  June 

14,  1919.) 

1.  Injunction    ^=»14S(1)— Bond— Statute. 

Provisions  of  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  art.  4654,  making  a  bond  a  condition  pre- 
cedent to  award  of  injunction,  are  mandatory. 
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2.  Execution   «=>172(4)   —   Injunction    — 
Pleading. 

A  petition  to  enjoin  execution  on  ground  of 
fraud  in  violating  agreement  not  to  take  per- 
sonal judgment  against  petitioner  as  purchas- 
er of  property  subject  to  vendor's  lien  notes, 
held  deficient  where  not  alleging  a  defense  to 
suit  if  no  agreement  had  been  made. 

3.  Pleading  <©=s>8(2)— Conclusion  of  Plead- 
EB— Injunction. 

A  petition  to  enjoin  execution  on  ground  of 
fraud  in  violating  agreement  not  to  take  per- 
scmal  judgment  against  petitioner  as  purchaser 
^f  property  subject  to  vendor's  lien  notes,  alleg- 
ing that  petitioner  had  been  prevented  by  the 
fraud  from  "presenting  his  valid  and  meritori- 
ous defense  which  he  had  prior  to  and  at  the 
time  of  said  suit,"  states  a  mere  conclusion. 

4.  Execution   ^=»172(4)— Enjoining  SAL]i>-- 
Pleading— Diliobnob. 

Where  petition  to  enjoin  execution  on  ground 
of  fraud  in  violating  agreement  not  to  take  per- 
sonal judgment  against  purchaser  of  property 
subject  to  vendor's  lien  notes  is  not  brought 
until  three  years  after  judgment,  petition  should 
exhibit  due  diligence. 

5.  Injunction    ^=»146— Vebifibd  •  Answeb— 
Effect— Statute. 

In  view  of  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  art.  4663,  providing  that  no  injunction 
shall  be  dissolved  before  final  hearing  because 
of  denial  of  material  allegations  of  plaintiff's 
petition,  unless  answer  is  verified,  where  an- 
swer denying  allegations  of  petition  for  injunc- 
tion is  verified  general  equity  practice  of  re- 
fusing the  writ  should  ordinarily  be  followed. 

6.  Execution    «=»172(6)— Sale— Injunction 
—Verified  Answer— Effect. 

Where  verified  answer  to  petition  to  enjoin 
execution  on  ground  of  fraud  in  violating  agree- 
ment not  to  take  personal  judgment  against  pur- 
chaser of  property  subject  to  vendor's  hen  notes 
alleges  that  petitioner  bad  notice  'of  judgment 
before  term  expired,  and  had  actual  knowledge 
of  judgment  more  than  two  years  before  suit,  it 
was  error  to  award  temporary  injunction  on 
the  pleadings.  * 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Ben  M.  TerriU,  Judge. 

Petition  for  injunction  by  G.  R.  Patterson 
against  Stanley  Boykin.  From  a  decree 
awarding  temporary  injunction,  defendant 
appeals.    Reversed. 

Graves  &  Houtchens,  of  Ft  Worth,  for  ap- 
pellant. 

Durward  McDonald,  of  Ft  Worth,  for  ap- 
pellee. 

CONNER,  C.  J.  This  appeal  is  from  an 
order  of  the  district  Judge  of  the  Sixty-Sev- 
enth  Judicial  district  of  Tarrant  county 
granting  a  temporary  writ  of  Injunction  to 
restrain  an  execution.  In  the  petition  for  in- 
junction it  is  alleged  that  "on  the day 

of ,  191—,"  the  Traders*  National  Bank 

Instituted  a  suit  against  the  plain  tiff,  G.  R. 


^s>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Patterson,  and  against  J.  L.  Bushong  and  J. 
W.  Wright,  wherein  the  plaintiff  in  that  suit 
sought  and  obtained  a  judgment  against  the 
defendants  therein  Including  the  plaintiffs  In 
this  suit,  for  the  sum  of  f 5,000,  together  with 
costs  of  the  suit  and  intorcst  tnereon,  said 
Judgment  being  a  joint  and  several  one,  and 
also  foreclosing  a  vendor's  lien  which  se- 
cured a  payment  of  the  note.  It  is  alleged 
that  the  note  referred  to  was  executed  by  J. 
I/.  Bushong,  payable  to  J.  W.  Wright,  dated 
August  15,  1915,  and  later  was  assigned  to 
the  said  Traders'  National  Bank.  It  was 
further  averred  that  tne  Traders'  National 
Bank  in  the  suit  by  it  "alleged  that  peti- 
tioner herein  assumed  the  payment  of  said 
note  when  he  purchased  the  land"  upon 
which  the  bank  sought  to  foreclose  the  lien. 
The  petition  for  injunction  further  charges 
that  the  defendant  in  this  suit,  W.  R.  Edring- 
ton,  acting  for  himself  and  for  the  said 
Traders'  National  Bank,  approached  the  pe- 
titioner herein,  and  demanded  the  surrender 
of  the  title  and  possession  of  the  land  men- 
tioned in  satisfaction  of  the  said  $5,000  note, 
to  which  demand  the  petitioner  herein  agreed, 
but  that  before  conveyance  was  executed 
EJdrington  insisted  that,  In  order  to  clear 
title,  a  foreclosure  suit  would  be  necessary, 
but  agreed  "that  no  personal  judgment  should 
be  taken  against  the  petitioner  here  in  said 
suit"  other  than  a  foreclosure  of  a  lien  on 
the  land,  and  assured  tne  petitioner  that  no 
advantage  would  be  taken  of  him  in  said 
suit,  requesting  petitioner  to  file  only  a  for^ 
mal  answer,  and  that  in  consideration  there- 
for said  land  would  be  taken  or  purchased  by 
said  bank  in  full  satisfaction  of  said  note. 
It  is  alleged  that  these  assurances  were  re- 
lied upon,  but  that  notwithstanding  such 
assurances,  said  bank  thereafter,  on  Septem- 
ber 15,  1915,  sought  and  recovered  a  judg- 
ment against  him  for  the  sum  of  $7,852.53, 
and  had  the  laAd  sold  on  the  first  Tuesday 
in  March  following  for  the  sum  of  $2,500, 
said  bank  being  the  purchaser  thereof,  and 
that  after  deducting  the  costs  of  the  suit 
the  balance  then  due  was  $3,439.33,  together 
with  Interest. 

It  was  further  alleged  that  in  the  procure- 
ment of  the  said  judgment  and  sale  of  the 
property  the  said  Edrington  knowingly  and 
intentionally  deceived  the  petitioner  here- 
in, and  at  the  time  of  the  making  of  each 
and  every  representation  aforesaid  they  were 
made  for  the  fraudulent  purpose  of  over- 
reaching. Imposing  upon,  and  deceiving  the 
petitioner;  that  "had  he  not  been  thus  de- 
ceived he  could  and  would  have  taken  care 
of  and  paid  off  said  indebtedness  at  the 
time  he  was  approached  as  aforesaid  by  the 
said  Edrington;  and  that,  even  if  he  should 
not  have  been  able  to  have  paid  off  such  in- 
debtedness, he  could  and  would  have,  had 
he  not  been  deceived,  been  present  at  the 
sale  of  said  land,  and  would  have  seen  that 


the  same  brought  a  fair  consideration;  that 
the  sum  for  which  said  bank  purchased  said 
property,  to  wit,  "$2,500,  was  wholly  inade- 
quate, and  far  below  a  fair  and  just  price; 
that  the  reasonable  market  value  of  said  land 
at  the  time  it  was  thus  sold  under  execu- 
tion to  said  bank  was  at  least  $5,000,  and  that 
had  plaintiff  not  been  deceived  and  defraud- 
ed as  aforesaid  he  would  have  been  present 
at  the  sale  of  same  and.  would  have  seen 
that  it  was  sold  for  its  fair  market  value." 

It  1b  further  alleged'  that  the  petitioner 
herein  was  not  present  at  the  trial  of  said 
suit;  he  did  not  appear  and  make  his  mo- 
tion for  a  new  trial  within  the  time  required 
by  law  because  he  relied  upon  the  assurance^ 
and  representations  of  Edrington,  and  was 
"likewise  prevented  by  such  frauds  from 
presenting  his  valid  and  meritorious  defense 
which  he  had  prior  to  and  at  the  time  ol 
said  suit";  that  the  petitioner  herein  did  not 
knpw  of  such  personal  judgment  untU  just 
a  few  months  ago;  that  in  furtherance  of  the 
fraudulent  scheme  of  said  bank  "as  afore- 
said" said  judgment  was  on  March  6,  1919, 
transferred  to  the  defendant  Stanley  Boykln, 
who  represented  said  bank  as  an  attorney 
in  procuring  said  judgment 

The  petitioner  further  alleged  that  de- 
fendant Stanley  Boykin  had  caused  execu- 
tion to  issue  and  to  be  levied  upon  certain 
property  described  in  the  petition,  and  fur- 
ther charged  that  his  credit  had  been  greatly 
injured,  and  he  sought  to  recover  actual 
damages  therefor  in  the  sum  of  $10,000,  and 
exemplary  damages  in  the  sum  of  $15,000. 

Upon  presentation  the  judge  set  the  mat- 
ter down  for  hearing  upon  a  day  stated,  and 
directed  the  issuance  of  notice  to  the  defend- 
ants to  appear  and  show  cause,  if  any  they 
had,  why  the  writ  of  injunction  as  prayed 
for  should  not  be  granted. 

The  defendant  Stanley  Boykin  appeared 
and  answered,  alleging  that  the  defendant 
.Edrington  was  out  of  the  state,  without  no- 
tice of  the  proceeding  and  unable  to  answer. 
After  certain  demurrers  that  we  need  not 
notice,  the  answer  specifically  denied  any 
agreement  on  Boykln's  part  not  to  take  pei> 
sonal  judgment  against  the  defendant  Pat- 
terson as  alleged  by  him,  or  that  the  full 
amount  of  the  said  judgment  would  be  bid 
for  said  property  at  the  foreclosure  sale.  It 
is  further  charged  that  Edrington,  a  short 
time  before  the  institution  of  this  proceed- 
ing, when  the  matter  was  mooted,  expressly 
denied  any  such  agreement.  The  answer  fur- 
ther declared  that  "shortly  after  said  judg- 
ment was  rendered,  and  before  the  expiration 
of  the  term  of  court  at  which  it  was  ren- 
dered, the  said  Patterson  was  informed  of 
the  rendition  of  said  judgment,"  and  noti- 
fied that  within  30  days  thereafter  a  writ  of 
possession  would  issue  against  the  property; 
that  the  judgment  had  immediately  been 
recorded  upon  the  records  of  Tarrant  county, 
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Tex.,  and  had  been  incorporated  by  various 
abstractors  in  abstracts  of  title  to  various 
pieces  of  property  owned  by  tlie  said  Patter- 
son ;  that  "more  thsca  two  years  prior  to  the 
filing  of  this  suit  the  said  Patterson  had 
actual  knowledge  that  such  personal  judg- 
ment was  on  record  against  him,  and  the 
said  Patterson  took  no  steps  whatever  to 
have  said  Judgment  corrected."  It  was  fur- 
ther alleged  in  the  answer  that  the  judg- 
ment against  Patterson  was  based  upon  al- 
legations in  the  petition  in  that  suit  that 
Patterson,  in  the  deed  executed  to  him  by 
Bushong  for  the  property  involved,  had  as- 
sumed and  agreed  to  pay  the  notes  for  which 
judgment  was  sought,  and  that  evidence  of 
such  assumption  had  been  duly  introduced 
upon  the  trial,  and  the  courf  s  judgment  is 
in  accordance  with  the  pleadings  and  evi- 
dence in  the  case. .  The  answer  was  duly 
verified* 

The  court,  however,  without  hearing  any 
evidence,  but  upon  the  petition  and  answer 
alone,  directed  the  issuance  of  a  temporary 
writ  of  injunction  as  prayed  for  •'upon  the 
deposit  with  the  clem  of  this  court  by  the 
plaintiff  herein  of  $100  as  a  deposit  on  costs," 
from  which  order  appeal  herein  has  been 
duly  prosecuted. 

[1]  It  seems  quite  apparent  to  us  that  the 
appellee  herein  has  not  shown  himself  en- 
titled to  the  relief  that  was  awarded  to  him. 
In  the  first  place  our  statute  (3  Vernon's 
Sayles'  Tex.  Stats,  art  4654)  expressly  de- 
clares that  "before  the  issuance  of  the  writ 
of  injunction  the  complainant  shall  execute 
and  file  with  the  derk  a  bond  to  the  adverse 
party,  with  two  or  more  good  and  suflElclent 
sureties,  to  be  approved  by  sucb  clerk,  in  such 
sum  as  may  be  attixed  in  the  order  of  the 
judge  granting  the  writ,  conditioned  that 
the  complainant  will  abide  the  decision  which 
may  be  made  therein,  and  that  he  will  pay 
all  sums  of  monej^nd  costs  that  may  be  ad- 
judged against  him,  if  the  injunction  be  dis- 
solved in  whole  or  in  part,"  and  no  such 
bond  has  been  filed  so  far  as  the  record  be- 
fore us  shows.  The  giving  of  such  a  bond 
is  mandatory,  as  we  understand  the  authori- 
ties, and  Its  absence  alone  would  require  the 
reversal  of  the  order  appealed  from  in  this 
case.  Ricker,  Lee  &  Co.  v.  Douglas  Bros.,  75 
Tex.  180.  12  S.  W.  975;  Paine  V.  Carpenter, 
61  Tex.  Civ.  App.  191,  11  S.  W.  430;  Cham- 
bers V.  Shook,  145  S.  W.  1039. 

[2-4]  Moreover,  the  plaintilTs  petition  on 
its  face  seems  to  be  wholly  deficient  in  mate- 
rial allegations.  To  illustrate,  it  is  plainly 
apparent  therefrom  that  the  ground  for  re- 
lief presented  Is  the  alleged  fraud  of  Ed- 
rlngton,  and  through  him  of  the  bank,  in 
taking  personal  judgment  against  appellee 
In  violation  of  their  agreement  not  to  do  so, 
yet  appellee  presents  no  defense  to  the  suit 
had  no  such  promise  been  made.  It  appears 
from  the  petition,  and  more  particularly  from 


the  sworn  answer  of  defendant  Boykin,  that 
the  bank  secured  its  personal  judgment 
against  the  appellee  herein  on  allegations 
that  appellee  had  assumed  the  payment  of 
the  note  declared  upon,  and  no  citation  of 
authority  is  needed  for  the  proposition  that 
this  assumption  authorized  a  personal  judg- 
ment in  favor  of  the  bank.  It  is  true  the 
petition  herein  alleges  that  appellee  had 
been  prevented  by  fraud  from  "presenting 
his  valid  and  meritorious  defense  which  he 
had  prior  to  and  at  the  time  of  said  suit," 
but  he  wholly  fails  to  set  forth  what  such 
valid  defense  was,  if  any,  he  had.  The  al- 
legation quoted  amounted  to  no.  more  than 
a  mere  conclusion,  which  cannot  be  given 
the  force  and  effect  of  distinct  specifications 
of  the  facts  going  to  make  up  his  defense. 
The  record  shows  that  the  judgment  was 
rendered  in  December,  1915,  and  appellant's 
petition  for  injunction  was  not  filed  until 
March  28,  1919  more  than  three  years  after 
the  rendition  of  the  judgment,  nor  In  the  in- 
terim does  it  appear  that  appellee  took  any 
other  steps  to  correct  the  judgment.  Under 
such  circumstances,  before  its  validity  can 
be  impeached,  it  was  necessary  not  only  that 
appellee  should  have  presented  a  valid  de- 
fense to  the  judgment,  but  should  have  also 
exhibited  in  his  petition  due  diligence.  See 
First  National  Bank  v.  Henwood,  183  S.  W. 
5,  and  authorities  there  cited. 

[5-6]  Article  4668,  S  Vernon's  Sayles'  Tex. 
Stats.,  provides  "that  the  defendant  to  an 
injunction  proceeding  may  answer  as  in  other 
civil  actions;  but  no  injunction  shall  be  dis- 
solved before  final  hearing  because  of  a  de- 
nial of  the  material  allegations  of  the  plain- 
tiff's petition,  unless  the  answer  denying  the 
same  is  verified  by  the  oath  or  affirmation 
of  the  defendant."  From  this  it  is  to  be  im- 
plied, we  think,  that  where  the  answer  to  a 
petition  for  injunction  specifically  denies  ma- 
terial allegations  of  the  plaintiff's  petition 
and  is  duly  verified  by  the  defendant,  the 
general  equity  practice  of  refusing  the  writ 
or  dissolving  one  granted,  as  the  case  may 
be,  should  ordinarily  be  followed.  Daniels 
V.  Daniels,  127  S.  W.  569,  22  Cyc  987.  Ap^ 
plying  this  rule — and  nothing  is  presented 
in  the  plaintiff's  petition  which  would  au- 
thorize the  application  of  a  different  rule — 
it  seems  plain  that  appellee  comes  too  late 
with  his  application  for  relief  by  injunction. 
The  verified  answer  herein  distinctly  alleges 
that  appellee  had  notice  of  the  judgment  be- 
fore the  term  expired,  and  more  distinctly 
alleges  that  appellee  had  actual  .knowledge 
of  the  judgment  more  than  two  years  before 
the  filing  of  this  petition.  If  so,  appellee  is 
very  clearly  barred  of  his  right  to  set  aside 
the  judgment  of  which  he  complains,  and  it 
is  to  be  noted  particularly  that  appellee, 
Patterson,  in  his  petition  had  no  prayer  to 
set  aside  the  execution  sale  which  followed 
the  judgment,  offering  at  the  same  time  to 
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do  equity  by  tendering  to  the  bank  or  ap- 
pellant the  amount  due  unon  the  judgment  In 
the  bank's  favor  which  was  later  assigned  to 
appellant  Boykln.  Nor  Is  there  any  allega- 
tion In  the  petition  to  the  effect  that  at  the 
execution  sale  under  the  bank's  Judgment 
the  land  was  sold  to  an  innocent  purchaser 
60  as  to  preclude  appellee 'from  the  remedy 
last  suggested. 

On  the  whole,  therefore,  we  conclude  that 
enough  has  been  said  to  Indicate  that  the 
court  erred  In  granting  a  temporary  writ  of 
injunction,  and  that  his  order  so  providing 
should  be  vacated  and  set  aside,  and  it  will 
be  so  ordered,  with  directions* to  the  clerk  of 
this  court  to  certify  our  conclusion  to  the 
court  below  for  observance. 


NEELY  V.  BROGDON  et  al.     (No.  6087.) 

(Court    of   Civil   Appeals    of   Texas.     Austin. 

May  14,  1919.     Rehearing  Denied  July  6, 

1919.) 

1.  WiLUB  ^=»43^—OoN8TBUOTioN— Testator's 
Intention. 

In  construing  a  will,  the  intention  of  the 
testator  will  prevail,  when  not  contrary  to  law 
or  public  policy, 

2.  Wills    €=»470    —    Constbuction    as    a 
Whole. 

The  testator's  intention  is  to  be  ascertained 
from  the  language  of  the  entire  will,  and  tech- 
nical rules  or  grammatical  construction  will 
be  disregarded  when  to  follow  them  would 
nullify  his  wilL 

3.  Wills   ^=>446--Constbttction   in    Favob 
OF  Instbument. 

It  will  be  presumed  that  testator  intended 
to  make  a  valid  will,  and  if  the  will  admits 
of  both  a  valid  and  an  invalid  construction,  the 
former  will  be  adopted. 

4.  Wills    ^=s>614(17)— Life    Estate— Devise 
OF  Possession,    Use,    Rents,  and   Rsve- 

NX7E8. 

A  devise  of  possessions,  use,  rents,  or  rev- 
enues of  property  during  a  life  in  being  creates 
a  life  estate. 

5.  Wills    ^=»614(19)— Successive  Life   Es- 
tates. 

A  testator  may  create  successive  life  es- 
tates in  the  same  property,  as  where  he  gives 
to  a  named  beneficiary  for  life  and  then  to  an- 
other for  life  and  so  on  to  any  number  of  per- 
sons, provided  they  are  persons  in  being  at  the 
time  the  will  takes  effect,  each  such  estate  to  be- 
gin upon  the  termination  of  a  preceding  life 
estate. 

6.  Wills  ^=>598  —  Estate  in  Fee  — Devise 
Without  Words  of  Limitation. 

An  estate  devised  without  words  of  limita- 
tion will  be  construed  an  estate  in  fee,  and  if 
the  legatee  be  not  in  existence  when  the  will 


takes  effect,  the  fee  will  vest  in  him  upon  his 
coming  into  existence  unless  the  will  be  defeat- 
ed by  the  rule  against  perpetuities. 

7.  Pebpetuities  <g=>4(l)— Cbeation  of  Fu- 
tube  Estates-^Limitation  as  to  Vesting 
—Public  Policy. 

A  will  which  does  not  provide  for  vesting 
the  fee  during  the  life  or  lives  of  a  person  or 
persons  in  being  or  within  21  years  and  10 
months  thereafter  is  void  under  the  rule  against 
perpetuities. 

8.  Pebpetuities  ^=»4(2)— Possibilities. 

In  determining  whether  a  will  is  void  under 
the  rule  against  perpetuities,  the  possibilities 
of  vesting  of  estate  Within  the  period  fixed  by  the 
rule  are  to  be  determined  as  of  the  time  of 
testator's  death. 

9.  Wills  €=»598—Constbuction— Fee -Sim- 
ple Estate— WoBDB  of  Limitation. 

Under  a  will  creating  successive  life  estates 
with  no  words  of  limitation  as  to  the  estate 
passing  to  the  issue  of  the  last  life  tenants,  the 
issue  takes*  a  fee  simple. 

10.  Wills    ^s»460  —  Oonstbuction  —  Tbans- 

POSING   WOBDS. 

Words  may  be  transposed,  supplied,  or  omit- 
ted when  to  do  so  would  make  a  will  more  clear- 
ly express  the  intention  of  the  devisor  as  In- 
dicated by  the  entire  contents  of  the  instrument. 

11.  Pebpetuities  ^s>4(7)— Successive  LiIfx 
Estates. 

A  will  devising  testatrix's  property  to  her 
husband  for  life,  and  on  his  death  to  be  divid- 
ed between  two  childless  nieces,  who  were  to 
receive  the  revenues  and  pay  an  annuity,  and 
providing  that  the  estate  should  pass  to  their 
issue,  if  any,  or,  if  none,  to  her  two  other  child- 
less nieces  and  to  their  issue,  conferred  <»i 
the  issue  of  her  two  other  nieces  a  fee,  and  not 
a  life  estate,  and  so  did  not  violate  the  rule 
against  perpetuities. 

Appeal  from  District  Ck>urt,  Bastrop  Coun- 
ty;  R.  J.  Alexander,  Judge. 

Suit  by  P.  A.  Neely  agiibst  Mary  Cather- 
ine Brogdon  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

f  McLean,  Scott  &  McLean,  of  Ft  Worth, 
for  appellant. 

Page  &  Jones,  of  Bastrop,  and  White,  Cart- 
ledge  &  Wilcox,  of  Austin,  for  appellees. 

JENKINS,  J.  This  is  a  suit  brought  by  ap- 
pellant, asking  the  court  to  construe  the  will 
of  Mrs.  Etta  Neely,  deceased  wife  of  appel- 
lant, and  to  declare  the  same  void  as  being 
contrary  to  the  rule  against  perpetuities. 
The  appellees  do  not  ask  us  to  construe  the 
.will  as  to  their  relative  rights  thereunder, 
but  resist  the  contention  of  appellant  to  have 
the  will  declared  void. 

The  will  in  question  is  as  follows: 

"State  of  Texas,  County  of  Bastrop. 
"Know  all  men  by  these  presents: 
"That  1,  Etta  Neely,  of  the  county  of  Bastrop, 

state  of   Texas,   being   in  good  health   and  of 
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itu  a, 

sound  mind  and  memory,  do  make  and  publish 
this  my  last  will  and  testament,  hereby  revoking 
all  wills  by  me  at  any  time  heretofore  made. 

"First  I  desire  that  all  my  just  debts  shall 
be  paid  and  that  the  legacies  hereinafter  given 
shall,  after  the  payment  of  my  debts,  be  paid 
out  of  my  estate  as  conditioned  herein. 

"Second.  I  give  and  bequeath  unto  my  be- 
loved husband,  P.  A.  Neely,  so  long  as  he  may 
live,  all  of  my  property,  both  personal  and  real, 
which  I  may  own  or  be  interested  in  at  the 
time  of  my  death. 

'*Third.  Should  the  devisee  herein  dcparj:  this 
life  before  the  devisor,  then  the  estate  herein 
mentioned  shall  be  equally  divided  between 
Mary  Catherine  Brogdon  and  Margiie  Carol 
Baker,  conditioned,  however,  that  said  estate 
shall  pass  to  the  said  Brogdon  and  Baker  in 
trust,  that  is,  they  are  to  have  possession  of 
said  estate  and  receive  and  use  the  revenues, 
profits  and  increase  of  the  use  of  said  estate, 
but  shall  not  have  the  power  or  right  to  sell  or 
dispose  of  the  same,  but  must  keep  said'  es- 
tate in  good  condition  and  repair.  The  further 
obligation  is  imposed  upon  the  said'  Brogdon 
and  Baker,  to  wit: 

"Fourth,  Susie  A.  Thompson,  if  living  at  the 
time  said  estate  passes  to  said  Brogdon  and 
Baker,  shall  receive  from  the  revenues  derived 
from  said  estate,  two  hundred  dollars  annually, 
same  to  be  paid  by  the  said  Brogdon  and  Baker. 
^Fifth.  The  estate  herein  mentioned  shall  pass 
to  the  issue  of  the  said  Baker  and  Brogdon,  if 
any  they  have, .  but  should  there  be  no  child 
or  children  born  unto  the  said  Brogdon  and 
Baker,  then  said  estate  shall  pass  to  and  be 
possessed  by  Nettie  Etta  Brogdon  and  Myrtle 
Estelle  Brogdon,  and  to  their  issue,  if  any,  un- 
der the  restrictions  and  conditions  imposed  on 
the  said  Mary  Catherine  Brogdon  and  Margie 
Carol  Baker. 

"Sixth.  I  hereby  will  and  bequeath  unto  Mar- 
gie Carol  Baker  my  diamond  ear-rings  and  be- 
queath and  give  unto  Mary  Catherine  Brog- 
don my  diamond  breastpin. 

"Seventh.  Should  my  beloved  hnsband,  P.  A. 
Neely,  survive  me,  then  at  his  demise,  the  pro- 
visions of  this  will  shall  be  invoked  as  above 
set  out,  and  the  beneficiaries  therein  named 
shall  receive  said  estate  in  the  manner  therein 
designated. 

'*It  is  further  provided  that  all  property  that 
may  be  owned  by  the  devisor  at  her  death,  sit- 
uated in  Smithville,  Texas,  may  be  sold  by 
the  deviseci  P.  A.  Neely,  and  the  funds  reinvest- 
ed in  real  estate  at  any  point  he  may  choose  to 
invest  same. 

"I  hereby  appoint  Brown  Harwood  executor 
of  this  my  last  will  and  testament,  with  a  good 
and  sufficient  bond  to  be  given. 

''It  is  my  will  that  no  action  shall  be  had  in 
the  county  court  in  the  administration  of  my  es- 
tate than  to  prove  and  record  this  will  and  to 
return  an  inventory  and  appraisement  .of  my 
estate  and  list  of  claims. 

"In  testimony  I  have  hereunto  set  my  hand, 
this  the  12th  day  of  June,  A.  D.  1906. 

"Etta  Neely. 

"Signed,    delivered,    and    published    by    Etta 

Neely  as  her  last  will  and   testament  in  the 

presence   of   us,    the   attesting   witnesses,    who 

have  Irereunto  subscribed  our  names  in  the  pres- 
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enCe  of  the  said  Etta  Neely  at  her  special  re- 
quest, this  12th  day  of  June,  A.  D.  1906. 

"A.  K  Staples. 

"J.  H.  B.  Powell." 

This  will  has  been  duly  probated  in  Bas- 
trop county.  The  testatrix  died  leaving  sur- 
viving her  P.  A.  Neely,  her  husband,  and  the 
four  nieces  mentioned  in  the  will,  who  at  that 
time  were  unmarried.  Since  that  time  Mar^ 
gle  Carol  Baker  married,  and  has  died,  leav- 
ing surviving  her  one  child,  William  Neelj 
Germany.  All  the  property  left  by  testatrix 
was  the  community  property  of  herself  and 
husband. 

Mary  Catherine  Brogdon,  age  39,  Nettle 
Etta  Brogdon,  age  27,  and  Myrtle  Estelle 
Brogdon,  age  20,  are  living  and  unmarried. 
Susie  A.  Thompson,  age  60  years,  is  livLug. 

The  judgment  of  the  court,  omitting  formal 
parts,  is: 

"That  the  plaintiff  herein  take  nothing  bf 
his  suit,  and  the  defendan4:s  herein  go  hence 
without  day,  with  their  costs,  to  which  judg- 
ment of  the  court  plaintiff  excepted,  an^  gave 
notice  of  appeal  to  the  Court  of  Civil  Appeals, 
Third  Supreme  Judicial  District,  in  open  court" 

The  principles  of  law  with  reference  to 
wills  are  well  settled.  In  so  far  as  they  are 
applicable  to  the  instant  case,  they  may  be 
briefly  stated  as  follows: 

[1]  (1)  The  intention  of  the  testator,  when 
not  contrary  to  law  or  public  policy,  will  pre- 
vail. 

[2]  (2)  The  intention  of  the  testator  is  to 
be  ascertained  from  the  language  of  the  will. 
But  this  intention  must  be  gathered  from  the 
entire  will,  or  from  the  four  comers  of  the 
Instrument.  Technical  rules,  or  grammatical 
construction,  will  be  disregarded  when  to  fol- 
low them  would  result  in  nullifying  the  will 
of  the  testator,  as  evidenced  by  the  general 
scheme  of  the  will  and  all  of  its  provisions 
construed  with  reference  to  each  other,  view- 
ed in  the  light  of  the  circumstances  of  the  tes- 
tator at  the  time  the  will  was  executed. 

[3]  (3)  It  will  be  presumed  that  the  testa- 
tor Intended  to  make  a  valid  will,  for  a  will 
that  is  Invalid  Is  no  will,  and  It  would  be  a 
contradiction  of  terms  to  say  that  one  Intend- 
ed  to  make  a  wllf  that  was  not  a  will.  There- 
fore, If  It  win  admit  of  two  constructions, 
one  of  which  would  render  it  valid  and  the 
other  invalid,  the  former  will  be  adopted. 

[4]  (4)  A  life  estate  Is  one  which  may  last 
during  the  life  or  lives  of  one  or  more  per- 
sons in  being.  No  particular  form  of  wordb 
Is  necessary  to  create  a  life  estate.  A  devise 
of  the  possessions,  use,  rents,  or  revenues  of 
property  during  a  life  in  being  creates  a  life 
estate. 

[6]  (5)  A  testator  may  create  successive 
life  estates  in  the  same  property,  as  where  he 
gives  to  a  named  beneficiary  for  life,  and  then 
to  another  for  life,  and  so  on  to  any  number 
of  persons,  provided  they  are  persons  In  being 
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at  the  time  the  will  takes  effect,  each  such 
estate  to  begin  upon  the  termination  of  a  pre- 
ceding life  estate. 

[6]  (6)  When  an  estate  Is  devised  without 
any  words  of  limitation,  it  will  be  construed 
to  mean  an  estate  in  fee.  If  the  legatee  be 
not  in  existence  when  the  will  takes  effect,  the 
tee  will  vest  in  him  upon  his  coming  into  ex- 
istence, if  the  win  be  not  defeated  under  the 
rule  against  perpetuities. 

[7]  (7)  A  will  which  does  not  provide  for 
vesting  the  fee  during  the  life  or  lives  of  a 
person  or  persons  in  being,  or  within  21  years 
and  10  months  thereafter,  is  void  under  the 
rule  against  perpetuities.  This  rule  does  not 
enforce  the  will  of  the  testator,  but  defeats 
the  same  as  being  contrary  to  public  policy. 

[8-11]  The  application  of  these  legal  prin- 
ciples would  present  no  difficulty  in  the  in- 
stant case,  if  the  words  "and  to  their  issue" 
were  omitted  from  the  fifth  clause  of  the  will, 
or  were  placed  li\  a  different  position.  This  | 
will  was  very  inartlstically  drawn,  and  ex- 
presses even  the  greater  part  of  what  la  ap- 
parent In  an  awkward  manner. 

As  the  devisee  (the  husband  of  testatrix) 
did  not  "depart  this  life  before  the  devisor," 
the  third  clause  of  the  will  Is  immaterial, 
except  as  it  is  made  a  part  of  the  seventh 
clause. 

As  we  construe  the  seventh  clause.  In  the 
light  of  the  fact  that  Neely  survived  the  tes- 
tatrix, it  should  read,  "  •  •  •  At  his  [P.  A. 
Neely's]  demise,  the  estate  herein  mentioned 
shall  be  equally  divided  between  Mary  Cath- 
erine Brogdon  and  Margie  Carol  Baker,  con- 
ditioned, however,"  etc,  including  the  re- 
mainder of  the  third  paragraph  of  the  will, 
and  all  of  the  fourth,  fifth,  and  sixth  para- 
graphs. 

As  thus  construed,  it  is  evident  that  the 
will  creates  a  life  estate  in  P.  A.  Neely,  to 
take  effect  upon  the  death  of  the  testatrix,  a 
life  estate  in  Mary  Catherine  Brogdon  and 
Margie  Carol  Baker,  to  take  effect  upon  the 
death  of  Neely,  and  a  life  estate  in  Nettle 
Etta  Brogdon  and  Myrtle  EJstelle  Brogdon,  t<K 
take  effect  upon  the  death  of  Mary  Catherine 
Brogdon  and  Margie  Carol  Baker,  it  they 
should  die  without  issue. 

It  is  the  contention  of  appellant  that  the 
fifth  clause  of  the  will  likewise  invests  an  es- 
tate for  life  or  in  trust  in  the  issue,  if  any,  of 
Nettie  Etta  Brogdon  and  Myrtle  Estelle  Brog- 
don. If  so,  the  will  is  void  under  the  rule 
against  perpetuities.  This  rule  is  that,  if  the  i 
contingencies  mentioned  in  the  will,  upon! 
which  successive  estates  would  vest,  might  by 
any  possibility  occur  in  succession  and  at  such  : 
times  as  that,  if  the  provisions  of  the  will 
were  carried  into  effect,  the  fee  could  not 
vest  within  the  life  of  a  person  or  persons  in 
being,  and  within  21  years  and  10  months 
thereafter,  the  will  is  void.  The  possibilities 
are  to  be  determined  as  of  the  time  of  the 
death  of  the  testatrix. 


The  possibilities  at  the  time  of  the  death 
of  the  testatrix  were: 

(1)  That  Mary  Catherine  and  Margie  Car- 
ol might  survive  P.  A.  Neely,  and  die  without 
issue.  '  If  so,  the  estate  In  fee  could  not  vest 
in  their  issue;  none  such  being  in  existence. 
Nettie  Etta  and  Myrtle  Estelle  Brogdon 
might  have  survived  Mary  Catherine  and 
Margie  Carol,  to  whom  no  child  or  children 
had  been  bom,  in  which  event  they  would 
have  taken  a  Ufe  estate.  If  the  fee,  upon 
their  death,  would  vest  in  their  issue,  if  any, 
the  rule  as  against  perpetuities  would  not,  be 
violated*  for  such  vesting  of  the  estate  must 
occur,  if  at  all,  during  their  lifetime,  as  they 
could  not  bear  children  after  death.  But,  It 
the  estate,  which  under  the  will  would  pass 
to  their  issue,  was  only  a  life  estate,  such  is- 
sue might  live  more  than  21  years  and  10 
months  after  the  death  of  their  mothers,  and, 
no  child  or  children  of  Nettie  Etta  or  Myrtle 
Estelle  being  in  esse  at  the  death  of  the  tes- 
tatrix, the  vesting  of  the  fee  might,  there- 
fore, be  postponed  for  a  period  beyond  that 
fixed  by  the  rule  against  perpetuities. 

The  poiiit  which  determines  whether  or 
not  the  will  here  under  consideration  is  void 
is:  Would  it,  upon  the  happening  of  the  con- 
tingencies herein  above  stated,  have  vested  in 
the  issue*  of  Nettie  Etta  and  Myrtle  Estelle, 
or  of  either  of  them,  if  any  they  should  have, 
an  estate  in  fee,  or  only  a  life  estate,  or  an 
estate  in  trust? 

If  the  language  used  in  the  fifth  clause  of 
the  will  should  be  grammatically  construed, 
the  will  would  vest  only  a  life  estate  in  such 
issue.    The  will  reads: 

"  •  •  •  Then  such  estate  shall  pass  to  and 
be  possessed  by  Nettie  Etta  Brogdon  and  Myrtle 
Estelle  Brogdon,  and  to  their  issue,  if  any,  un- 
der the  restrictions  and  conditions  imposed  on 
the  said  Mary  Catherine  Brogdon  and  Margie 
Carol  Baker." 

"The  conditions  and  restrictions  imposed 
on  the  said  Mary  Catherine  Brogdon  and 
Margie  Carol  Baker"  vested  In  them  a  life  es- 
tate,  with   the  burdens  therein   mentioned. 

But  we  do  not  believe  that,  under  a  proper 
construction  of  the  will,  these  restrictions 
and  limitations  mentioned  were  intended  to 
apply  to  the  issue  of  Nettie  Etta  Brogdon 
and  Myrtle  Estelle  Brogdon.  We  do  not  think 
that  we  should  parse  an  estate  out  of  the 
child  or  children,  if  any  there  should  be,  of 
these  parties,  or  diagram  an  estate  into  P.  A. 
Neely  contrary  to  what  it  Is  apparent  was 
the  intention  of  the  testatrix. 

In  the  first  place,  the  fact  that  Mrs.  Neely 
executed  a  will  with  all  of  the  formalities  of 
law  is  conclusive  evidence  that  she  did  not 
intend  to  die  intestate,  as  she  did  do  if  the 
will  is  void. 

(2)  She  did  provide  for  vesting  the  fee  in 
the  issue  of  Mary  Catherine  Brogdon  and 
Margie  Carol  Baker,  if  any.  The  will  pro- 
vides that  "the  estate  herein  mentioned  shall 
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pass  to  the  Issue  of  said  Baker  and  Brogdon, 
if  any  they  have."  There  being  no  words  of 
limitation  as  to  the  estate  which  would  pass 
to  such  issue,  the  same  would  be  a  fee  simple, 
under  this  provision  of  the  will. 

(3)  It  is  also  apparent  that,  anticipating 
that  Mary  Catherine  and  Margie  Carol  might 
die  without  having  had  a  child  or  children 
bom  to  them,  or  to  either  of  them,  she  desired 
in  such  event  to  confer  a  life  estate  upon 
Nettie  Etta  and  Myrtle  Estelle,  and  some 
kind  of  an  estate  upon  their  issue,  if  any. 
Did  she  intend  that  such  estate  should  also 
be  a  life  estate? 

We  do  not  think  so*  We  think  that,  while 
preferring  her  two  nieces,  Mary  Catherine 
and  Margie  Carol,  and  their  issue,  she  intend- 
ed in  the  event  of  their  death  without  issue 
to  confer  the  same  estate  upon  her  other  two 
nieces,  and  upon  their  issue,  as  she  had  pro- 
vided for  the  first  two  named  in  the  will.  We 
come  to  this  conclusion  from  reading  the  will 
and  construing  together  all  of  Its  provisions. 

Words  may  be  transposed,  supplied,  or 
omitted  when  to  do  so  would  make  a  will 
more  clearly  express  the  intention  of  the  dev- 
isor, as  Indicated  by  the  entire  contents  of 
the  instrument.  .By  transposing  the  words 
used  In  the  fifth  paragraph  of  the  will.  It 
would  read  as  follows: 

"The  estate  herein  mentioned  shall  pass  to 
the  issue  of  the  said  Baker  and  Brogdon,  if 
any  they  have,  but  should  there  be  no  child  or 
children  bom  unto  the  said  Brogdon  and  Baker 
said  estate  shall  pass  to  and  be  possessed  by 
Nettie  Etta  Brogdon  and  Myrtle  Estelle  Brog- 
don, under  the  restrictions  and  conditions  im- 
posed on  the  said  Mary  Catherine  Brogdon  and 
Margie  Carol  Baker,  and  then  to  their  issue, 
if  any." 

Or,  by  adding  to  the  fifth  paragraph  'the 
wordis  "and  to  their  issue,'*  it  would  be  evi- 
dent that  the  issue  of  Nettie  Etta  and  Myrtle 
Estelle  Brogdon  were  to  take  the  same  es- 
tate as  would  have  been  conferred  on  the  is- 
stie  of  Mary  Catherine  Brogdon  and  Margie 
Carol  Baker  had  there  been  such  issue. 

To  so  construe  this  clause  of  the  will  would 
harmonize  it  vrtth  every  other  clause  of  the 
will,  and  render  them  valid.  To  construe  the 
fifth  clause  as  conferring  only  a  life  estate  up- 
on the  issue  of  Nettie  Etta  and  Myrtle  Estelle 
Brogdon  would  render  every  other  clause  of 
the  will  nugatory,  by  destroying  the  entire 
will.  In  such  event  P.  A.  Neely,  as  the  only 
heir  of  his  wife,  would  take  the  entire  estate 
of  the  testatrix,  though  she  plainly  declared 
that  in  no  event  should  he  have  more  than 
a  life  estate  in  her  property.  It  would  de- 
prive all  of  her  nieces  of  the  interest  in  her 
estate  which  she  unmistakably  declared  they 
should  receive,  if  they  or  either  should  sur- 
vive her  husband.  It  would  deprive  Susie  A. 
Thompson  of  all  chance  to  receive  the  annui- 
ty provided  for  her.     It  would  deprive  the 
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child  of  Margie  Carol  Baker  of  the  estate 
which  she  intended  should  be  vested  in  liim, 
upon  an  eVent  which  she  anticipated  might 
occur,  and  which  has  occurred,  namely,  his 
birth. 

We  are  not  called  upon,  nor  was  the  court 
below,  to  construe  the  respective  rights  of 
the  parties  to  the  will  other  than  P.  A.  Neely, 
as  between  themselves.  The  only  Issue  pre- 
sented for  our  determination  is  whether  or 
not  the  will  Is  void.  We  hold  that  it  Is  not 
I'he  Judgment  of  the  trial  court  was  that  ap- 
pellant take  nothing  by  his  suit. 

That  judgment,  for  the  reasons  herein  stat- 
ed, we  affirm. 

Affirmed. 


FT.  WORTH  &  It  G.  RT.  CO.  v.  BURLESON 
et  al.  (No.  8042.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Nov.  30,  1918.    Rehearing  Denied  April  4, 
1919.)  V 

1.  Railboaus  «=>212—Reckivebshif— Negli- 
gence OF  Receiver— Liability  of  Com- 
pany. 

In  absence  of  statute,  neither  a  railway 
company  nor  its  property  after  termination  of 
a  receivership  is  liable  for  receiver's  negligence 
while  operating  property,  unless  receiver  oper- 
ated road  at  a  profit  paid  over  to  company  at 
termination  of  receivership,  or  sufficient  pro- 
ceeds from  operation  had  been  invested  by  re- 
ceiver in  improvements  or  company,  or  its 
property  had  been  made  liable  in  order  dis- 
charging receiver. 

2.  Railroads  <S=»212-hReceiveb8hip— Neg- 
ligence OP  Receiveb— Liability  of  Com- 
pany, 

Where  receiver  of  railroad  company  is  ap- 
pointed by  state  court  and  not  federal  court, 
by  express  provisions  of  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  arts.  2139,  2141,  railroad  com- 
pany after  termination  of  receivership  is  liable 
for  negligence  of  receiver  while  operating  road. 

3.  Appeal  and  Ekbob  ^=»901— Burden  of 
Proof— Receivers. 

On  appeal  from  judgment  finding  railroad 
company  receiving  road  after  termination  of 
receivership  liable  for  negligence  of  receiver, 
burden  is  on  company  to  show  that  receiver 
was  appointed  by  federal  court  to  avoid  opera- 
tion of  Vernon's  Sayles'  Ann.  Civ.  St.  1014, 
arts.  2139,  2141,  making  company  liable  for 
negligence  of  receiver. 

Appeal  from  Erath  CJounty  Court;  W. 
E.  Bower,  Judge. 

Action  by  L.  F.  Burleson  against  the  Ft. 
Worth  &  Rio  Grande  Railway  Company  and 
others.  Judgment  for  plaintiff  against  named 
defendant,  and  the  latter  appeals.    Affirmed. 

Hickman  &  Bateman,  of  Dublin,  and  Theo- 
dore Mack,  of  Ft.  Worth,  for  appellant. 

Chandler  &  Pannill,  of  Stephenville,  for 
appellees. 


^=»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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CONNER,  C.  J.  The  appellee,  Burleson, 
.  instituted  this  suit  against  the  appellant,  the 
Ft,  Worth  &  Rio  Grande  Railway  Company, 
and  against  Avery  Turner  and  G.  H.  Schley- 
er,  receivers  of  the  property  of  said  railway 
company,  to  recover  damages  and  penalties, 
aggregating  $680.65,  arising  out  of  a  failure 
to  furnish  ears  as  demanded,  and  because 
of  negligence  attributable  to  the  receivers  re- 
lating to  the  care  and  transportation  of  a 
number  of  shipments  of  hogs  from  Stephen- 
ville  to  Ft.  Worth. 

The  trial  resulted  in  a  Judgment  in  appel- 
lee's favor  against  the  Ft  Worth  &  Rio  Gran- 
de Railway  Company  for  the  sum  of  $179.81, 
and  in  favor  of  the  receivers  that  they  go 
hence  without  day  and  recover  their  costs 
from  the  plaintiff.  From  this  judgment,  the 
railway  company  has  appealed. 

But  a  single  assignment  of  error  is  pre- 
sented for  consideration.  That  relates  to  thie 
action  of  the  court  in  refusing  the  request 
of  the  appellant  company  for  a  directed  ver- 
dict in  its  favor.  Appellant's  contention  in 
this  respect  is  embodied  in  the  following 
proposition: 

/  "The  defendant  Ft.  Worth  &  Rio  Grande 
Railway  Company  is  not  liable  for  the  acts 
and  negligence  of  the  receivers  from  whom  it 
took  over  the  railway  because  the  undisputed 
evidence  showed  that  the  negligence  was  that 
of  the  receivers  and  the  damages  accrued  at 
periods  during  which  the  receivers  operated  the 
railway,  and,  appellant  company  having  since 
taken  over  the  line  of  railway  from  the  receiv- 
ers, it  is  in  no  sense  of  the  term  liable  to  the 
plaintiff;  there  being  neither  allegation  nor 
proof  that  the  road  had  been  operated  at  a 
profit  and  that  sufficient  net  earnings  to  pay 
all  claims  incurred  by  the  receivers  had  been 
paid  over  to  appellant  when  the  receivership 
was  terminated." 

The  evidence  establishes  the  fact  stated 
in  the  proposition,  and  it  is  insisted  that  the 
following  authorities  support  it,  viz.:  Rail- 
way Co.  V.  Zidell,  202  S.  W.  352;  Ry.  v.  Wea- 
ver, 191  S.  W..591;  Ry.  v.  Perkins,  185  S.  W. 
657;  Ry.  v.  Russell,  184  S.  W.  299;  Holman 
V.  Ry.,  14  Tex.  Civ.  App.  499,  37  S.  W.  464. 

[1]  The  authorities  cited  apply  the  general 
rule  which,  in  the  absence  of  some  statute 
otherwise  providing,  is  to  the  effect  that  nei- 
ther a  railway  company  nor  its  property,  af- 
ter the  termination  of  the  receivership  pro- 
ceedings, is  liable  for  the  negligence  of  the 
receivers  while  operating  the  property,  un- 
less it  be  stiown  that  the  receivers  had  oper- 
ated the  railroad  at  a  profit,  which  profit  had 
been  paid  over  to  the  railroad  company  when 
the  receivership  was  terminated,  or  that  suf- 
ficient proceeds  arising  from  the  operation  of 
the  road  had  been  invested  by  the  receivers 
in  the  improvement  and  betterment  of  the 
physical  property  returned  to  the  company, 
or  that  the  company  or  its  property  had  been 
made  liable  for  the  debts  of  the  receivership 


in  the  order  or  decree  discharging  the  re- 
ceivers and  under  which  the  company  resum- 
ed possession  and  control.  T.  &  P.  Ry.  Go. 
V.  Johnson,  76  Tex.  421,  13  S.  W.  463,  18  Am. 
St.  Rep.  60,  and  authorities  therein  dted.  We 
have  statutes,  however,  which  otherwise  pro- 
vide. 2  Vernon's  Sayles*  Statutes,  art  2139, 
reads: 

"If  a  receiver  is  discharged  by  the  court  be- 
fore all  the  liabilities  of  the  receiver  arising 
during  the  receivership  are  settled  in  fuU,  then 
the  person,  persons,  or  corporation  to  whom 
the  receiver  delivers  the  property  that  was  in 
bis  hands  as  receiver  shall  be  liable  to  the 
persons  having  claims  against  said  receiver  for 
the  full  amount  of  the  liabilities." 

Article  2141  reads: 

"All  parties  and  corporations'"  whose  property 
has  been  placed  in  the  hands  of  a  receiver  by 
order  of  the  court,  and  which  was  not  sold  by 
the  receiver,  and  which  property  has  been  de- 
livered back  to  the  original  parties  or  corpora- 
tion, without  any  sale  of  said  property,  shall 
be  liable  and  held  to  pay  all  of  the  unpaid 
liabilities  of  the  receiver  in  causes  of  action 
arising  out  of  and  during  the  receivership;  and, 
if  there  are  any  suits  pending  against  the  re- 
ceiver at  the  date  of  discharge,  on  causes  of 
action  arising  during  the  receivership,  the 
plaintiff  shall  have  Mie  right  to  make  the  party 
or  corporation  to  whom  the  receiver  deUvered 
the  property  which  was  in  his  hands  as  receiv- 
er a  party  defendant  along  with  the  receiver; 
and,  if  any  judgment  is  rendered  against  the 
receiver  for  causes  of  action  arising  out  of  and 
during  the  receivership,  then,  the  court  shall 
also,  at  the  same  time  (if  the  party  or  cor- 
poration receiving  back  the  property  have  been 
made  parties  defendant),  render  judgment  in 
favor  of  the  plaintifif  against  defendants  for  the 
amount  so  found  for  plaintiff  and  all  costs;  and 
plaintiff  shall  have  the  right  to  foreclose  bis 
lien  on  the  property  delivered  back  by  said  re- 
ceiver to  said  party  or  corporation." 

[2]  It  needs  no  argument  to  support  the 
proposition  that,  if  the  statutes  we  have  quot- 
ed have  application  in  this  suit,  then  the  ap- 
pellant company  is  liable  for  the  Judgment 
rendered  below,  notwithstanding  the  fact 
that  the  damages  resulted  from  the  negli- 
gence of  the  receivers  alone,  and  there  is  an 
apparent  conflict  between  the  statutes  and  the 
authorities  cited  by  the  appellant  in  support 
of  the  proposition  it  advances.  But  we  think 
the  difiSculty  disappears  when,  as  will  appear 
from  an  examination  of  the  cases,  it  Is  ob- 
served that  the  authorities  cited  by  appel- 
lant in  aid  of  its  proposition  were  all  cases 
of  federal  receiverships,  as  to  which  our 
state  statutes  are  held  not  to  apply.  In  For- 
dyce  V.  Du  Rose,  87  Tex.  78,  26  S.  W.  1050, 
our  Supreme  Court  there  says: 

"The  right  to  maintain  a  suit  against  a  re- 
ceiver in  his  official  capacity,  when  appointed 
by  a  court  of  the  United  States,  is  conferred 
upon  the  courts  of  the  states  by  act  of  Con- 
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gresB.  It  extends  to  the  establishiDg  of  the 
right  to  recover  and  the  amount  of  the  recov- 
ery, but  the  state  court  cannot  execute  the 
judgment.  That  is  confided  to  the  court  which 
appointed  the  receiver. 

**The  Legislature  of  a  state  has  no  more  au- 
thority to  prescribe  mles  of  procedure  for 
courts  of  the  United  States,  nor  to  limit  the 
effect  of  judgments  of  such  courts  rendered  in 
the  exercise  of  their  constitutional  powers, 
than  Congress  has  to  prescribe  rules  for  the 
state  courts,  or  to  place  limitations  upon  their 
judgments  within  the  bounds  of  the  states. 

•*When  a  receiver  appointed  by  a  court  of  the 
United  States  is  by  that  court  discharged,  and 
the  property  delivered  over  according  to  the 
orders  of  the  court,  the  official  existence  of  the 
receiver  ceases,  and  suits  pending  in  the  state 
courts,  upon  a  plea  of  discharge,  must  be  abat- 
ed. Brown  v.  Gay,  76  Tex,  446  [13  S.  W.  472]; 
Ryan  v.  Hays,  62  Tex.  47. 

•*The  several  acts  of  the  Legislature  upon  the 
subject  of  receivers  do  not  purport  by  their 
language  to  affect  receivers  appointed  by  the 
federal  courts  in  their  officisi  capacity,  and 
courts  will  consllue  them  sq  as  to  embrace 
such  subjects  as  the  Legislature  had  the  au- 
thority to  legislate  upon.  Endl.  on  Int.  of 
Stats.  §  271.  These  acts  were  not  intended  to 
affect  the  procedure  of  federal  courts  as  to  re- 
ceivers appointed  by  such  courts." 
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It  must  therefore  be  said,  we  think,  in 
this  case,  that  the  general  rule  of  law  an- 
nounced by  the  authorities  cited  In  behalf  of 
appellant  cannot  be  here  applied  in  the  ab- 
sence of  a  showing  that  the  receivers  had  been 
appointed  by  a  federal  court,  and  no  such 
showing  has  l)een  made.  The  only  reference 
to  the  subject  that  we  find  In  the  record  ap- 
pears in  an  extract  from  the  testimony  of 
George  Gardenhire,  who  was  agent  for  the 
receivers  at  Stephenville  during  the  period 
Involved  in  this  controversy.  In  the  conclu- 
sion of  his  cross-examination  he  only  testifies 
that— 

"In  the  months  of  March,  Apnl,  and  May, 
1916,  the  Ft.  Worth  &  Rio  Grande  Railway 
Company  was  the  only  direct  line  of  railway 
between  Stephenville  and  Ft.  Worth,  Tex.,  and 
was  being  operated  by  Mr.  Turner  and  Mr. 
Schley er,  as  receivers.  Yes,  sir;  the  company 
is  now  operating  the  road,  and  has  been  for 
several  months.  I  believe  the  company  has  had 
charge  of  the  road  since  November  4,  1916." 

[3]  As  it  seems  to  us,  after  verdict  and 
judgment,  and  in  this  court  the  burden  is 
upon  appellant  to  show  that  the  judgment  be- 
low is  erroneous,  and  we  cannot  say  that  it 
is,  in  the  absence  of  proof  or  a  finding  that  the 
receivership  in  question  was  of  a  character 
to  which  our  statutes  cannot  be  applied.  Now 
and  here,  we  think,  we  must  give  the  statute 
prima  facie  effect,  and,  so  concluding  and 
applying,  we  are  of  the  opinion  that  appel- 
lant's assignments  of  error  and  proposition 
must  be  overruled,  and  the  judgment  af- 
firmed. 


GILLETTE  v.  MITCHELL  et  al.    (No.  7457.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

June  21,  191&    Rehearing  Denied  Oct.  24, 

1918.) 

1.  Mines  and  Minerals '^=>77— Oil  Leases 
—Judicial  Forfeiture. 

Where  aii  oil  lease  provided  that  the  lessee 
would  bring  in  a  producing  well  within  11 
months,  and  that  within  30  days  thereafter  he 
should  bring  in  linother  well  and  proceed  with 
the  same  diligence  until  there  should  be  at  least 
five  wells  on  the  property,  and  that  failure  to 
prosecute  the  drilling  should  be  construed  as 
an  abandonment  of  the  lease  other  than  as  to 
producing  wells,  no  judicial  forfeiture  was  nec- 
essary where  the  lessee,  after  bringing  in  three 
producing  wells,  abandoned  further  operations. 

2.  Mines  and  Minerals  «=»79(1)— Oil  Leas- 
es—Right  OF  Parties. 

Where  plaintiff  was  entitled  to  one-fourth 
of  the  royalties  from  a  well,  she  may  adopt  the 
, arrangement  made  by  her  co-owners  with  the 
owners  of  another  well  as  to  the  division  of  the 
proceeds  of  two  wells,  the  oil  from  both  being 
run  into  the  same  pipe  line  without  being  meas- 
ured. 

3.  Mines  and  Minerals  ^=»47  —  Mineral 
Oils— Ownership. 

Notwithstanding  the  fugitive  nature  of  oil 
and  that,  like  water  in  the  earth,  it  belongs  to 
the  owner  of  the  land  under  which  it  is  found, 
a  landowner  who  sinks  a  well  on  his  land  may 
acquire  title  to  all  the  oil  produced  therefrom, 
regardess  of  the  fact  that  it  may  be  drawn  from 
under  the  lands  of  adjoining  owners. 

4.  Mines   and   Minerals  ^s>79(1)— Mining 
Leass— Share  In  Royalties— Devisees. 

Where  a  landowner,  who  had  given  an  oil 
lease  providing  that,  in  event  the  lessee  failed 
to  develop,  the  lease  should  be  forfeited,  but  the 
lessee  should  be  entitled  to  retain  any  producing 
well  and  seven  acres  around  the  same,  de- 
vised adjoining  small  parcels  to  plaintiff  and 
defendant,  and  there  was  a  producing  well  on 
the  parcel  devised  to  defendants,  kM  that, 
after  forfeiture  of  the  lease,  plaintiff  was  en- 
titled to  share  in  the  royalties  from  the  pro- 
ducing well,  though  it  was  located  solely  on 
the  parcel  devised  to  defendants;  the  chief 
value  of  the  land  being  the  oil  thereunder. 

Appeal  from  Harris  County  Court;  W. 
E.  Manteith,  Judge. 

Suit  by  Mrs.  A.  C.  Gillette  against  Alien 
and  Sidney  Mitchell  and  another.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  rendered. 

Pleasant  F.  Graves,  of  Houston,  for  ap- 
pellant. 

Baker,  Botts,  Parker  &  Garwood  and  R. 
C.  Patterson,  all  of  Houston,  for  appellees. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellant  against  Allen  and  Sidney  Mit^ 
chell  and  J.  C.  Schilling  to  recover  the  sum 
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of  $468.98,  claimed  by  plaintiff  as  her  part 
of  money  received  by  defendants  as  royalties 
from  a  joint  Indivisible  oil  lease  covering  ad- 
Joining  tracts  of  land  owned  by  plaintiff  and 
the  defendants  MiCchell.  The  defendant 
Schilling  was  in  possession  of  the  fund  as 
agent  of  defendants  Mitchell  and  was  there- 
fore made  a  party  defendant, 

The  controversy  over  the  ownership  of  the 
royalties  in  question  arises  upon  the  fol- 
lowing facts: 

Mrs.  Minnie  Galllard,  who  owned  a  tract 
of  42.2  acres  of  land  on  the  William  Scott 
survey  in  Harris  county,  executed  on  Feb- 
ruary 17,  1911,  a  lease  of  said  land  to  S.  J. 
Hindman  for  the  development  and  produc- 
tion of  oil  and  other  minerals.  Acting  under 
this  lease,  Hindman  developed  a  producing 
oil  well  prior  to  the  death  of  Mrs.  Gaillard, 
which  occurred  in  September,  1913.  The 
royalties  accruing  from  this  well  under  the 
terms  of  said  lease  constitute  the  fund  in 
controversy.  The  land  is  situated  In  the 
Goose  Creek  oil  field,  and  the  lease  provides 
for  its  forfeiture  in  event  the  lessee  fails 
^  to  diligently  prosecute  the  development  of 
the  land  for  oil  and  minerals,  but  also  pro- 
vides that — 

^  In  such  case  "the  lessee  shall  be  entitled  to 

retain  this  lease  so  far  as  it  may  relate  to  any 
well  already  drilled  and  to  the  seven  acres 
around  the  same  in  a  square  form  to  be  run  with 
the  cardinal  points  of  the  compass  and  with 
such  well  in  the  center  and  there  shall  be  no 
forfeiture  of  this  lease  so  far  as  relates  to  said 
seven  acres  as  long  as  same  shall  produce  oil 
in  paying  quantities  and  so  long  as  the  lessee 
shall  operate  the  same  agreeably  to  the  terms 
of  this  contract." 

At  the  time  of  Mrs.  GaiUard's  death,  there 
were  three  producing  wells  on  the  property 
which  had  been  brought  in  under  the  Hind- 
man lease. 

By  her  will,  which  was  duly  probated,  Mrs. 
Gaillard  devised  separate  small  tracts  of 
land  out  of  the  42-acre  tract  to  different 
members  of  her  family. 

The  record  does  not  disclose  when  the 
land  was  subdivided  or  platted  Into  smaller 
tracts. 

By  the  will  a  tract  of  two  acres  was  de- 
vise<l  to  the  defendants  Allen  and  Sidney 
Mitchell,  and  a  life  estate  in  a  tract  of  two 
acres  to  appellant  These  two  tracts  adjoin 
each  other.  The  first  producing  oil  well 
brought  in  under  the  Hindman  lease  is  situ- 
ated on  the  Mitchell  two-acre  tract  about 
75  feet  from  the  line  of  appellant's  tract 
The  will  makes  no  mention  of  the  royalties 
from  the  oil  wells. 

By  failure  to  diligently  continue  drilling 
and  development  operations,  the  Hindman 
lease  became  forfeited  shortly  after  the  death 
of  Mrs.  Gaillard,  and  under  th^  clause  of 
the  lease  above  quoted  the  lessee  retains  and 
operates  the  producing  well  on  the  Mitchells' 
two-acre  tract  and  also  retains  seven  acres 


of  land  in  a  square  of  which  said  well  is 
the  center.  This  seven-acre  square  includes 
four  acres  of  land  out  of  the  forty-two  acres 
of  land,  one  acre  of  which  is  a  part  of  the 
two-acre  tract  devised  to  appellant  by  Mrs. 
GaiUard. 

Upon  these  facts,  appellant  claims  a  one- 
fourth  interest  In  the  royalties  received  from 
said  well  by  the  defendants  since  the  deatii 
of  Mrs.  Gaillard,  which  share  amounts  to 
the  sum  of  $2,048.78. 

The  cause  was  tried  in  the  court  below 
without  a  Jury,  and  judgment  was  rendered 
in  favor  of  defendants,  that  plaintiff  take 
nothing  by  her  suit 

The  conclusions  of  law  filed  by  the  trial 
court  bases  the  judgment  in  favor  of  defend- 
ants upon  three  grounds:  First,  that  the 
petition  fails  to  recite  a  cause  of  action; 
second,  that  the  plaintiff  failed  to  prove  a 
forfeiture  of  the  Hindman  lease;  and,  third, 
that  plaintiff  failed  to  show  the  amount  of 
money  that  had  been  recced  as  royalties 
from  the  well  on  defendants'  land. 

[1]  Under  appropriate  assignments  of  error, 
appellant  assails  each  of  these  conclusions 
of  the  trial  court  We  agree  with  appellant 
that  the  undisputed  evidence  shows  that,  be- 
cause of  the  failure  of  the  lessee  to  use  prop- 
er diligence  to  develop  the  property,  all  his 
rights  under  the  lease  had  been  forfeited 
except  as  to  that  portion  of  land  included  in 
the  square  of  seven  acres  with  the  well  for 
its  center.  No  judicial  forfeiture  was  shown. 
This  was  not  necessary.  The  lease  between 
Minnie  Gaillard  and  S.  J.  Hindman  of  Feb- 
ruary 17,  1911,  provided  that  the  lessee 
would  bring  in  a  producing  well  in  paying 
quantities  within  eleven  months  thereafter; 
and  that  within  80  days  thereafter,  that  is, 
after  bringing  in  this  well,  lessee  should  bring 
in  a  second  well  and  proceed  with  the  same 
diligence  and  in  the  same  manner  in  the  drill- 
ing thereof  as  in  the  case  of  the  first  well, 
and  "so  on,  as  in  the  case  of  the  first  and 
second  wells,  until  there  shall  be  at  least 
five  wells  on  said  tract  producing  oil  in  pay- 
ing quantities,  or  until  the  lessee  shall  de- 
cide to  abandon  the  lease  under  the  terms 
hereof."  Paragraph  V  of  said  lease  is,  in 
part: 

"And  failure  to  prosecute  the  drilling  with 
the  diligence  and  in  the  manner  hereinbefore 
provided  shall  be  construed  as  an  abandonment 
of  this  lease." 

The  lease  further  provides: 

''Failure  to  operate  any  well  for  as  many  as 
twenty  (20)  days  consecutively,  or  to  prosecute 
the  drilling  on  any  well  which  is  being  drilled 
for  as  much  as  twenty  (20)  consecutive  days 
except  for  necessary  repairs,  shall  constitute  a 
forfeiture  of  this  lease.** 

The  uncontradicted  evidence  shows  that 
only  three  producing  wells  were  brought  in 
under  this  lease,  and  that  all  drilling  under 
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the  Hlndman  lease  ceased  shortly  after  the 
death  of  Mrs.  Gaillard,  and  there  has  been 
no  subsequent  drilling  under  said  lease. 
The  assignees  of  the  original  lease  and  the 
owners  of  the  property  treated  the  lease  as 
forfeited  and  entered  into  new  leases  for  the 
deTelopment  of  the  property. 

We  also  think  the  undisputed  evidence 
shows  that  the  amount  received  by  the  de- 
fendants as  royalties  from  the  well  in  ques- 
tion amounted  to  the  sum  of  $2,048.78. 

[2]  The  evidence  shows  that  the  produc- 
tion from  this  well  and  from  another  well 
on  the  42-acre  tract  which  was  being  oper- 
ated under  the  Hindman  lease  was,  by  agree- 
ment between  defendants  Mitchell  and  the 
owners  of  the  tract  on  which  the  other  well 
was  situated,  run  Into  the  same  pipe  line, 
and  production  from  the  two  wells  sold  with- 
out being  separately  measured,  and  the  pro- 
ceeds of  the  sale  equally  divided  between 
defendants  Mitchell  and  the  owners  of  tlie 
other  well;  the  defendants'  portion  of  said 
proceeds  being  the  amount  above  stated.  If 
appellant  was  entitled  to  one-fourth  of  these 
royalties,  she  can  adopt  the  agreement  made 
by  the  defendants  Mitchell  with  the  owners 
of  the  other  well  as  to  the  division  of  the 
proceeds  from  the  two  wells,  and  she  was  not 
required  to  plead  this  agreement  in  order  to 
hold  said  defendants  liable  for  her  portion 
of  the  money  received  thereunder  by  them. 

[3, 4]  The  question  of  whether  the  fact 
that  appellant's  land  is,  under  the  terms  of 
the  lease  executed  prior  to  the  time  that 
she  became  the  owner  thereof,  a  part  of  the 
seven-acre  tract  upon  which  the  producing 
well  is  located,  entitled  her  to  a  proportion- 
ate part  of  the  proceeds  of  the  well,  is  one 
of  difficulty  and  upon  which  there  is  no  di- 
rect authority  in  this  state.  In  Donahue 
on  Petroleum  and  Gas,  p.  216,  the  rule  is 
thus  stated: 

"Under  a  devise  of  lands  by  a  testator,  where 
there  was  an  outstanding  lease,  at  the  time  of 
the  devise,  and  active  operations  were  prosecut- 
ed on  one  of  the  tracts  of  land  devised,  and 
oil  was  being  produced,  the  devisees  will  share 
in  proportion  to  the  number  of  acres  of  land 
devised  to  each  in  all  the  royalty  derived  from 
the  lease  in  force  at  the  time  of  the  death  of 
the  lessor;  but  the  devisee  is  entitled  to  have 
the  value  of  the  rental  for  the  land  on  which  the 
oil  is  being  produced,  deducted  from  the  roy> 
alties  before  a  division  is  made." 


In  support  of  this  rule  the  author  cites 
AVettengel  v.  Gormley,  160  Pa.  559,  28  Atl. 
934,  40  Am.  St  Rep.  733,  and  the  same  case 
in  184  Pa.  354,  39  Atl.  57;  also,  Woodburn's 
Estate,  138  Pa.  606,  21  Atl.  16.  21  Am.  St 
Bep.  932.  The  authorities  support  the  rule 
announced. 

The  facts  in  the  Wettengel  Case  were  that 
the  owner  of  three  adjoining  farms  contain- 
ing 600  acres  executed  an  oil  lease  covering 
all  of  the  land.    At  the  time  of  the  owner's 
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death  there  were  producing  oil  wells  on  one 
of  the  farms  which  had  been  brought  in  un- 
der this  lease.  By  his  will  the  lessor  de- 
vised one  of  the  farms  to  each  of  his  three 
children.  The  controversy  arose  over  the 
claim  of  the  devisee  of  the  farm  upon  which 
the  well  was  situated  to  all  of  the  royalties 
accruing  from  the  operation  of  the  well.  The 
trial  court  held  that  the  several  devisees 
were 'entitled  to  the  royalties  in  the  propor- 
tion which  their  several  tracts  of  land  bore 
to  the  600  acres  covered  by  the  lease.  In 
affirming  the  judgment  of  the  lower  court, 
the  Supreme  Court,  after  stating  the  facts 
and  giving  the  terms  of  the  lease,  which 
were  essentially  the  same  as  the  lease  in 
this  case,  says: 

"The  subsequent  division  of  the  body  of  land 
by  the  lessor  could  not  divide  or  diminish  the 
privileges  of  the  lessee,  or  change  his  covenants. 
The  lessee  may  locate  his  wells  where  he  pleas- 
es, regardless  of  the  interests  of  the  devisees  of 
his  lessor.  He  may  distribute  them  over  the 
600  acre&  or  locate  them  all  on  one  of  the 
divisions.  He  may  crowd  the  lines  of  the  ad- 
joining divisions  so  as  to  enable  him  to  draw 
the  oil  from  them  without  drilling  upon  them, 
and  in  this  manner  deplete,  ultimately,  the 
whole  territory  by  operations  conducted  on  the 
farm  of  one  of  the  devisees.  It  is  well  under- 
stood among  oil  operators  that  the  fluid  is 
found  deposited  in  a  porous  sand  rock,  at  a  dis- 
tance ranging  from  500  to  8,000  feet  below  the 
surface.  This  rock  is  saturated  throughout 
its  extent  with  oil,  and,  when  the  hard  stratum 
overlaying  it  is  pierced  by  the  drill,  the  oil  and 
gas  find  vent,  and  are  forced,  by  the  pressure 
to  which  they  are  subject,  into  and  through 
the  well  to  the  surface.  After  the  pressure 
is  relieved  by  the  outflow,  the  wells  become  less 
active.  The  movement  of  the  oil  in  the  sand- 
rock  grows  sluggish,  and  it  becomes  necessary 
to  pump  the  wells  in  order  both  to  quicken  the 
movement  of  oil  from  the  surrounding  rock, 
and  to  lift  it  from  the  chamber  at  the  bottom 
of  the  well  to  the  surface.  An  oil  or  gas  well 
may  thus  draw  its  product  from  an  indefinite 
distance,  and  in  time  exhaust  a  large  space. 
Exact  knowledge  on  this  subject  is  not  at  pres- 
ent attainable,  but  the  vagrant  character  of  the 
miner^fi,  and  the  porous  sand  rock  in  which  it  is 
found,  and  through  which  it  moves,  fully  jus- 
tify the  general  conclusion  we  have  stated 
above,  and  have  led  to  its  general  adoption  by 
practical  operators.  For  this  reason,  an  oil 
lease  partakes  of  the  character  of  a  lease  for 
general  tillage,  rather  than  that  of  a  lease  fpr 
mining  or  quarrying  the  solid  minerals.  In  the 
case  of  a  coal  lease,  for  example,  the  exact  lo- 
cation, with  reference  to  lines  on  the  surface,  of 
every  pound  of  coal  taken,  may  be  easily  de- 
termined. The  stratum  of  coal  is  as  fixed  and 
permanent  in  its  character  as  are  the  strata  of 
superincumbent  rocks  and  earth.  Its  ownership, 
as  between  several  devisees  or  heirs  at  law 
after  partition  made,  is  as  easily  determined 
as  that  of  the  surface.  The  removal  of  the  coal 
from  one  part  does  not  diminish  or  disturb  that 
which  underlies  another.  The  lines  that  divide 
the  surface  divide,  with  absolute  fairness  to  ^ 
all   concerned,    the  subsurface,   and   secure   to  * 
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the  several  owners,  with  certainty,  the  mineral 
that  belongs  to  each.  The  rules  applicable  to 
coal  leases,  or  leases  of  land  containing  any 
other  solid  mineral,  are  therefore  not  always 
capable  of  application  to  leases  for  the  pro- 
duction of  oil  or  gas,  because  of  the  difference 
between  the  solid  and  the  fluid  minerals,  and 
because  of  the  deficient  conditions  under  which 
they  are  found  and  brought  to  the  surface. 
There  is  in  this  state  no  precedent  that  we 
are  constrained  to  follow,  and  we  cannot  find 
that  the  question  has  been  decided  in  any  other 
of  the  oil-producing  states.  We  are  in  a  po- 
sition therefore  to  consider  and  determine  it 
on  principle.  For  the  reasons  now  briefly  out- 
lined, we  concur  in  the  conclusions  reached  by 
the  learned  judge  of  the  court  below." 

It  Is  settled  by  the  decision  of  our  Supreme 
Court  that  notwithstanding  the  fugitive  na- 
ture of  oil,  a  fact  of  which,  it  seems  the 
courts  uniformly  take  judicial  knowledge, 
that  like  water  in  the  earth  it  belongs  to  the 
owner  of  the  land  under  which  it  is  found, 
and  that  the  landowner  may  by  sinking  a 
well  on  his  land  acquire  title  to  all  of  the 
oil  produced  therefrom,  regardless  of  the 
fact  that  it  may  be  drawn  from  under  the 
lands  of  adjoining  landowners.  Ry.  Ck).  v. 
East,  98  Tex.  146,  81  S.  W.  279,  66  L,  R.  A. 
738,  107  Am.  St  Rep.  620.  4  Ann.  Cas.  827; 
Bender  v.  Brooks,  103  Tex.  329,  Ann.  Oas. 
1913A,  559,  127  S.  W.  168;  Texas  Co.  v. 
Daugherty,  107  Tex.  226,  176  S.  W.  717,  U 
R.  A.  1917F,  989. 

We  do  not  think  these  decisions  are  coii- 
trolling  upon  the  question  presented  in  this 
case.  The  general  question  of  whether  one 
landowner  is  entitled  to  damages  for  oil  or 
water  drawn  from  his  land  by  a  well  sunk 
by  an  adjoining  landowner  on  his  own  land 
is  very  different  from  the  question  of  wheth- 
er the  owner  of  a  part  of  a  tract  of  land 
from  which  prior  to  his  acquisition  of  title 
a  third  person  had  acquired  from  the  for- 
mer owner  the  exclusive  right  to  take  oil 
therefrom  Is  entitled  to  his  proportionate 
share  of  the  oil  so  taken.  The  owner  of 
land  not  burdened  with  a  lease  of  this 
kind  can  protect  himself  from  having  his 
oil  taken  from  his  land  by  an  adjoining 
landowner,  hut  appellant  cannot  so  protect 
herself.  The  evidence  shows  that  the  land 
involved  in  this  case  is  situated  in  an  oil 
field  and  Its  chief  value  is  its  oil-producing 
possibilities.  When  Mrs.  Gaillard  devised 
to  appellant  and  appellees  their  several  tracts 
of  land  burdened  with  the  lease  which  gave 
to  Hindraan  the  right,  by  the  operation  of 
the  well  then  producing  oil  from  the  large 
tract  of  which  the  two  tracts  constituted  a 
part,  to  take  all  of  the  oil  from  said  larger 
tract,  we  think  the  benefits  as  well  as  the 
burdens  of  this  lease  went  proportionately 
to  each  of  the  tracts  devised,  regardless  of 
whether  the  producing  well  was  on  the  one 
or  the  other.  Notwithstanding  the  adverse 
criticism  of  the  decision  of  the  Pennsylvania 


court  in  the  Wettengel  Case  by  the  Supreme 
Courts  of  Ohio,  West  Virginia,  and  Indiana 
in  the  cases  of  Gas  Co.  v.  Ullery,  68  Ohio 
St.  259,  67  N.  E.  494,  itymer  v.  Oil  Co.,  54 
W.  Va.  530,  46  S.  E.  559.  and  Fairbanks  v. 
Warrun,  56  Ind.  App.  337,  104  N.  B.  983, 
1141,  we  think  the  rule  announced  in  the 
Wettengel  Case  is  soimd  and  should  be  ap- 
plied in  the  instant  case. 

It  follows  from  the  conclusions  above  ex- 
pressed that  the  judgment  of  the  court  below 
should  be  reversed,  and  judgment  here  ren- 
dered for  appellant  for  her  proportionate  part 
of  the  money  received  by  defendants  as  roy- 
alties from  the  well  on  defendants'  land, 
and  it  has  been  so  ordered. 

Reversed  and  rendered. 

GRAVES,  J.,  not  sitting. 


LOVELADT  et  al.  t.  COUNTY  BOARD  OP 
SCHOOL  TRUSTEES.  (No.  9126.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

May  3,  1919.     Rehearing  Denied  June  14, 

1919.) 

Appeai<  awd  E2BB0B  ^=»719(8)  —  Rxvixw  — 
Findings— Assignment  of  EIbbob. 
Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  1612,  a  finding  of  fact  will  not  be  reviewed 
on  appeal  in  absence  of  assignment  of  error  at- 
tacking the  finding. 

Appeal  from  District  Court,  Montagae 
Coimty;  John   Speer,  Judge. 

Suit  by  Jess  Lovelady  and  others  against 
the  County  Board  of  School  Trustees.  From 
order  dissolving  temporary  writ  of  ii^june- 
tion,  plaintiffs  appeal.     Affirmed. 

J.  W.  Chancellor,  of  Bowie,  for  appellants. 
Cook   &   Spencer,  of  Wichita   Falls,  and 
Paul  Donald,  of  Bowie,  for  appellee. 

CONNER,  O.  J.  Appellants  Jess  liove- 
lady,  J.  A.  Cantwell,  and  D.  W.  McWiUlams 
filed  this  suit  in  the  district  court  of  Mon- 
tague county  for  a  writ  of  injunction  to  re- 
strain the  county  board  of  school  trustees 
of  that  county  from  further  proceeding  with 
the  organization  and  management  of  Taylor 
school  district  No.  107,  Union  Hill  district 
No.  34,  and  Oak  Bluff  school  district  No.  55. 
A  temporary  writ  of  injunction  was  issued, 
but  later,  upon  a  hearing,  it  was  dissolved 
by  the  court,  and  the  petitioners  have  ap- 
pealed from  the  order  of  dissolution. 

The  record  shows  that  the  county  board 
of  trustees  rearranged  a  number  of  school 
districts  of  Montague  county  in  such  a  man- 
ner as  to  change  the  lines  of  some  of  them, 
to  consolidate  others,  and  by  such  changes 
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and  redistrictlng  to  form  the  school  districts 
iibove  named.  The  theory  upon  which  the 
suit  seems  to  have  been  instituted  is  that  the 
new  districts  were  made  high  schools,  and 
it  was  shown  that  such  formations  had 
been  created  without  a  petition  of  a  ma- 
jority of  the  qualified  electors  of  each  com- 
mon school  district  affected  by  the  change. 
Counsel  for  appellants,  In  Lis  brief,  thus 
states  their  contention : 

''This  suit  18  founded  upon  the  single  and 
only  proposition  that  the  county  board  of  school 
trustees  c^innot  create  high  schools  already  cre- 
ated without  a  petition  of  a  majority  of  the 
qualified  electors  of  the  districts  affected." 

By  an  amendatory  act  of  the  Legislature 
a  board  of  county  school  trustees  was  pro- 
vided for,  and  it  was  made  the  duty  of 
such  trustees,  among  other  things,  to  clas- 
sify the  schools  of  their  county.  In  accordance 
with  such  regulations  as  might  be  prescrib- 
ed by  the  state  superintendent  of  public  in- 
struction, into  elementary  schools  and  high 
schools,  for  the  purpose  of  promoting  the 
efficiency  of  the  elementary  schools  and  of 
establishing  and  promoting  high  schools  at 
convenient  places.  Such  trustees  were  given 
the  authority  theretofore  vested  In  the 
county  commissioners*  court  with  respect  to 
subdividing  the  county  into  school  districts 
and  to  making  changes  In  school  district 
lines.  1  Vernon's  Sayles*  Texas  Civil  Stat- 
utes, 1918  Supp.  arts.  2749b  and  2749c. 

The  power  of  the  commissioners'  court 
theretofore  to  redistrict  a  part  or  all  of 
their  several  counties,  and  to  consolidate 
two  or  more  adjacent  districts,  was  not  re- 
stricted by  any  requirement  that  such 
changes  could  be  made  only  upon  petition 
therefor  by  the  electors  of  the  school  district 
to  be  affected.  2  Rev.  Stats.  1911,  art.  2816. 
So  that  It  was  undoubtedly  requisite.  In  or- 
der to  support  appellant's  contention,  that 
it  be  shown  that  the  new  districts  Involved 
In  the  present  controversy  were,  by  the  re- 
arrangement, high  school  districts.  Had  that 
fact  been  made  to  appear,  we  would  be  very 
much  inclined  to  agree  with  appellants'  con- 
tention that  the  county  school  trustees, 
without  petition  therefor,  would  have  no 
authority  to  establish  high  schools  In  their 
county  by  redlstricting,  consolidation,  etc., 
the  common  school  districts  as  shown  In  this 
case;  for  the  reading  of  the  statute  on  that 
subject  Is : 

'^The  county  school  trustees  shall  have  au- 
thority to  consolidate  two  or  more  common 
school  districts  into  a  larger  common  school 
district  where  a  majority  of  the  qualified  elec- 
tors of  each  common  school  district  at  interest 
shall  petition  the  county  school  trustees  for  con- 
solidation in  order  that  a  high  school  may  be 
established  for  the  children  of  high  school  ad- 
vancement in  the  common  school  districts  so 
consolidated."     See  article  2749c,  supra. 


The  difficulty  In  our  way,  however,  In 
suppin'ting  appellants'  appeal,  is  that  the 
trial  court  filed  findings  of  fact  and  con- 
clusions of  law  and  therein,  after  reciting 
the  proceedings  had  by  the  county  school 
trustees,  expressly  found  that  "no  high 
school  districts  were  created  by  said  board," 
and  appellants  have  presented  no  assign- 
ment of  error  attacking  the  finding  refer- 
red to.  Our  statute  requires  that  an  appel- 
lant or  plaintiff  in  error  shall  in  all  cases 
file  with  the  clerk  of  the  court  below  as- 
signments of  error  distinctly  specifying  the 
grounds  on  which  he  relies  before  he  takes 
the  transcript  of  record  from  the  clerk's 
office,  and  provides  that  all  errors  not  so 
specified,  or  to  which  attention  has  not  been 
called  by  an  assignment,  shall  be  deemed 
waived.  See  1  Vernon's  Sayles'  Statutes, 
art  1612. 

It  has  been  held  more  than  once  that  a 
finding  of  fact  by  the  trial  court  will  not  be 
reversed  In  the  absence  of  an  exception 
thereto  and  an  assigument  of  error  calling 
the  appellate  tribunal's  attention  to  the  ob- 
jection. See  notes  to  the  article  of  the  stat- 
ute dted,  page  823,  1  Vernon's  Sayles'  Stat- 
utes. 

But  even  If  we  could  review  the  finding 
of  the  court  mentioned.  It  is  not  clear  that 
the  evidence  presented  in  the  statement  of 
facts  before  us  would  require  a  finding  that 
the  proceedings  of  the  county  board  of  trus- 
tees amounts  to  the  establishment  of  high 
schools  in  the  consolidated  districts  mention- 
ed In  the  beginning  of  this  opinion.  As  stat- 
ed, the  statute  (article  2749b,  supra),  requires 
the  county  school  trustees  to  classify  the 
schools  of  the  county,  and  the  evidence  does 
not  show  that  the  consolidated  new  districts 
have  been  classified  as  high  schools.  The 
statute  (article  2849b,  V.  S.  Supp.  1918, 
vol,  1),  classifies  high  schools  into  first,  sec 
ond,  and  third  classes,  specifying  the  require- 
ments of  each  class.  The  evidence  In  the  case 
before  us  tends  to  show  that  in  the  new  dis- 
trict certain  grades  above  the  seventh  grade 
required  of  high  schools  of  the  third  class 
have  been  provided  for;  that  Is,  that  under 
the  reorganization  It  would  be  possible  to 
teach  In  the  new  district  certain  classes 
above  the  seventh  grade  that  are  classified 
as  high  school  grades,  and  the  super- 
intendent testified  that  It  was  hoped  that 
In  the  new  schools  at  some  time  such  high 
school  subjects  might  be  taught  and  such 
schools  continued  for  the  length  of  time  re- 
quired by  the  statute.  But  a  mere  anticipa- 
tion or  possibility  of  the  kind  can  hardly 
be  said,  as  against  the  court's  specific  find- 
ing to  the  contrary,  to  amount  to  the  estab- 
lishment of  a  high  school  within  the  mean- 
ing of  the  laws  referred  to. 

On  the  whole,  we  conclude  that  the  Judg- 
ment must  be  affirmed ;  and  It  Is  so  ordered. 
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SCALING  T.  COLLINS.     (No.  9106.) 

(Court  of  Civil  Appeal*  of  Texas,  Ft  Worth. 

May  10,  1919.    Rehearing  Denied  June  7, 

1919.) 

1.  Appeal  and  Ebrob  ^=»569(2)  —  State- 
ment OF  Facts— Recobds  of  Fobheb  Tbial. 

Where  in  the  transcript  of  the  case  certain 
documents  appear  which  purport  to  be  the  rec- 
ords of  a  former  suit  introduced  in  evidence,  but 
which  are  not  agreed  to  by  counsel,  nor  approv- 
ed by  the  court  as  a  true  statement  of  the  evi- 
dence introduced,  such  documents,  on  appeal 
cannot  be  given  consideration  as  a  statement  of 
facts. 

2.  ApptsaTi  and  Ebbob  ^=>e01--REcoRD— Ne- 
CEsanr  of  Statement  of  Facts— Appeals 
FBOM  County  Coubts. 

That  a  statement  of  facts  should  not  be  in- 
cluded in  the  transcript,  but  the  original  state- 
ment of  facts  sent  up  to  the  appellate  court, 
with  the  agreement  of  counsel  thereto  and  ap- 
proval of  the  judge,  also  applies  in  appeals 
from  the  county  court  to  the  Court  of  Civil  Ap- 
peals. 

3.  Appeal  and  Ebbob  ^==>907(3)— Questions 
Pbebented— Sufficiency  of  Evidence  '- 
Absence  of  Statement  of  Facts  —  Pbb- 
sumption. 

Where  the  questions  presented  upon  appeal 
involve  the  sufficiency  of  the  evidence  in  sustain- 
ing the  Judgment,  and  there  is  no  statement  of 
facts,  it  will  be  presumed  that  the  evidence  sus- 
tains the  judgment  rendered. 

Appeal  from  (ilay  (3otmty  Court;  B.  W. 
Coleman,  Judge. 

Action  by  Harry  Scaling  against  R.  B.  Col- 
lins. From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

See,  also,  207  S.  W.  424. 

R.  F.  Arnold,  of  Henrietta,  for  appellant 
Taylor,  Allen  &  Taylor,  of  Henrietta,  for 
appellee. 

BUCK,  J.  Plaintiff  appeals  from  an  ad- 
verse judgment  against  him  in  the  county 
court  of  Clay  county.  Plaintiff^s  suit  was 
for  debt,  and  defendant  pleaded  res  adjudica- 
ta,  which  plea  the  court  sustained,  except 
as  to  certain  items.  The  plaintiff  declining  to 
further  proceed  with  the  suit  as  to  those 
items  which  the  trial  court  found  were  not 
subject  to  the  plea  of  res  adjudlcata,  the 
court  ordered  the  cause  dismissed. 

[1]  No  statement  of  facts  appears  among 
the  papers  of  this  case.  The  Judgment  re- 
cites that  the  court,  in  passing  upon  the 
sufficiency  of  the  plea,  considered  certain 
pleadings  and  proceedings  in  the  former  suit, 
to  wit,  the  petition,  the  answer,  the  judg- 
ment, the  motion  for  new  trial  and  the  reply 
thereto,  and  the  order  overruling  said  motion. 
In  the  transcript  of  this  case  appear  certain 
documents  which  purport  to  be  the  same  rec- 


ords Introduced  in  eridence,  but  they  are 
not  agreed  to  by  counsel,  nor  approved  by 
the  court  as  a  true  and  correct  statement  of 
the  evidence  Introduced  in  the  case.  Hence 
we  are  precluded  from  considering  said  doca- 
ments  as  a  statement  of  facts.  A  writing, 
purporting  to  be  a  statement  of  facts,  but 
not  approved  by  the  trial  judge  or  accompani- 
ed by  an  agreement  of  the  parties  that  it  is 
correct,  cannot  be  given  consideration  as  a 
statement  of  facts.  Liebovitz  v.  Construction 
Co.,  145  S.  W.  1048;  Citizens'  Ry.  Ca  v. 
Robertson,  103  S.  W.  443. 

[2]  Even  in  appeals  from  the  county  court 
to  the  Court  of  Civil  Appeals,  the  statement 
of  facts  should  not  be  included  in  the  tran- 
script, but  the  original  statement  of  facta, 
should  be  sent  up  to  the  appellate  court, 
with  the  agreement  of  counsel  thereto  and 
the  approval  of  the  judge.  Ry.  Co.  v.  Wall, 
102  Tex.  404,118  S.  W.  131 ;  Vernon's  Sayles* 
Civ.  Stats,  art  2068,  et  seq.  But  even  though 
the  court  should  consider  a  statement  of  facta 
incorporated  in  the  transcript  when  agreed 
to  by  counsel  and  duly  approved  by  the  trial 
judge,  or,  in  case  of  disagreement  of  coun- 
sel, when  prepared  and  certified  to  by  the 
trial  judge,  the  appellate  court  is  not  author^ 
ized  to  consider  writings  not  approved  by  the 
judge. 

[3]  The  questions  presented  in  this  appeal 
involve  the  sufficiency  of  the  evidence  in  sus- 
taining the  judgment,  and  in  the  absence  of 
the  statement  of  facts  we  must  presume  that 
the  evidence  sustains  the  judgment  rendered. 

Hence  all  assignments  are  overruled*  and 
the  judgment  is  affirmed. 


ANDERSON  v.  COSSET.    (No.  9132.) 

(Court  of  Civil  Appeals  of  Texas,  Ft.  Worth. 
June  21,  1019.) 

1.  Appeal  and  Erbob  ^=>509(2)  —   State- 

inCNTS   OF  Fact— CONSIDEBATION. 

Where  no  statement  of  facts  appeared  in 
the  record,  instruments  incorporated  in  the 
transcript  which  were  not  agreed  to  by  attor- 
neys, nor  approved  by  the  court  as  statements 
of  fact,  nor  attached  to  the  pleadings  in  the 
trial  court,  cannot  be  considered. 

2.  Habeas  Oobpus  ^=»4e— Cctstodt  of  CHrcn 
— JuBisDicnoN  of  County  Coubt. 

The  district  court  has  jurisdiction  under 
Const  art.  5,  ^§  8  and  16,  of  a  proceeding  in 
habeas  corpus  to  determine  question  of  the 
custody  of  a  minor,  notwithstanding  the  county 
court,  under  Vernon's  Sayles*  Ann.  Civ.  St. 
1914,  arts.  4091  and  4122,  had  appointed  a 
guardian  who  had  taken  the  custody  of  the 
minor;  for  the  district  court,  as  a  court  of 
equity,  had  jurisdiction  to  determine  whether 
the  guardian  was  fulfilling  his  duty  and  exercis- 
ing his  authority  in  a  manner  conformably  to 
the  best  interests  of  the  minor. 


^=pFor  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Tex.) 


ANDERSON  v.  COSSET 

(214  8.W.) 


625 


3.  Habeas  Cobpus  <®=s>99(3)  —  Custody  of 
Child— Interest  of  Child. 
In  a  habeas  corpus  proceeding  involving  the 
custody  of  an  infaut  child,  the  disposition  of  the 
custody  of  the  child  must  be  made  for  the  best 
interests  of  the  child. 

Appeal  from  District  Court,  Wichita  Coun- 
ty; Edgar  Scurry,  Judge. 

Petition  for  habeas  corpus  by  Mrs.  E.  T. 
Anderson  against  Mrs.  Mary  Cossey  to  ob- 
tain the  custody  of  a  minor  of  tender  years. 
From  a  judgment  dismissing  the  writ,  peti- 
tioner appeals.  Reversed  and  cause  re- 
manded. 

T.  F.  Hunter,  of  Wichita  Palls,*  for  appel- 
lant 

W.  E.  Fitzgerald,  of  Wichita  Falls,  for  ap- 
pellee. 

BUCK,  J.  Appellant,  Mrs.  E.  T.  Anderson, 
presented  to  the  judge  of  the  Seventy-Eighth 
judicial  district  her  petition  for  writ  of  ha- 
beas corpus,  alleging  that  her  grandson,  Bay 
N.  Anderson,  Jr.,  was  a  minor  of  tender 
years  and  that  said  minor  was  being  illegal- 
ly restrained  of  his  liberty  by  Mrs.  Mary 
Cossey,  who  appears  to  be  the  maternal 
grandmother  of  said  child.  She  alleged  that 
the  father  of  said  child  was  in  the  United 
States  army,  serving  in  France,  and  thus 
out  of  the  state  and  the  United  States,  and 
that  the  father  had  waived  in  favor  of  peti- 
tioner his  right  to  act  as  the  guardian  of 
said  child  during  the  duration  of  the  war 
with  Germany,  and  had  instructed  plaintiff 
to  procure  the  possession  of  said  child  and 
take  him  to  the  home  of  petitioner  and 
properly  care  for  and  maintain  him  during 
the  father's  absence.  Petitioner  alleged  that 
she  was  ja  fit  and  proper  person  to  care  for 
and  tutor  said  child,  and  appellee  was  not  a 
fit  and  proper  person  for  such  purpose. 

The  petition  was  presented  to  the  judge  in 
chambers,  who  set  the  case  for  hearing  and 
ordered  notice  to  issue  to  respondent.  Re- 
spondent filed  her  plea  of  res  adjudicata,  al- 
leging that  theretofore  the  relator  had  been 
appointed  by  the  county  court  of  Wichita 
county  temporary  guardian  of  said  Ray  N. 
Anderson,  Jr.,  and  had  subsequently  sought 
to  be  appointed  permanent  guardian  of  said 
child ;  that  upon  the  hearing  of  said  motion 
and  petition  the  respondent  had  contested  the 
same,  and  that  after  full  consideration  the 
court  denied  relator's  petition  and  denied  her 
the  right  to  the  care,  custody,  and  posses- 
sion of  said  minor,  which  care  and  custody 
she  was  seeking  in  this  suit  to  obtain  by  a 
decree  of  the  district  court;  that  said  Judg- 
ment of  the  county  court  still  remained  in 
full  force  and  effect;  wherefore  she  prayed 
that  plaintiff  take  nothing  by  her  suit  and 
defendant  be  discharged  with  her  costs. 

The  district  court  rendered  its  Judgment 


that  the  cause  abate  and  be  dismissed  on  the 
ground  that  the  county  court  of  Wichita  coun- 
ty had  heard  and  determined  the  controversy 
between  the  same  parties  who  were  litigants 
in  the  district  court,  and  because  the  cause 
in  the  county  court  was  still  pending,  and 
because  the  right  of  the  plaintiff  to  the  care 
and  custody  of  said  minor  had  theretofore 
been  adjudged  against  her  in  the  county 
court.  From  this  Judgment,  the  plaintiff  has 
appealed. 

[1]  No  statement  of  facts  appears  in  the 
record.  Only  appellant  has  presented  a  brief 
in  this  court.  There  appears  in  the  tran- 
script in  this  case  what  purports  to  be  certain 
orders  and  judgments  rendered  in  the  county 
court  proceedings,  citation  issued  out  of  said 
court,  guardianship  bond  executed  by  appel- 
lant here,  etc.,  but  these  instruments  are  not 
agreed  to  by  the  attorneys,  nor  approved  by 
the  court  as  a  statement  of  facts,  nor  attached 
to  the  pleadings  filed  in  the  district  'court; 
hence  we  are  not  permitted  to  consider 'the 
same  as  a  statement  of  facts  or  for  any  other 
purpose.  Scaling  v.  Collins,  No.  9106,  214  S. 
W.  624,  recently  decided  by  this  court,  May 
10,  1919,  not  yet  officially  published. 

[2]  Therefore  we  are  limited  to  the  con- 
sideration of  the  one  question,  to  wit:  Did 
the  district  court  err  in  abating  and  dismiss- 
ing plaintiff's  action  for  writ  of  habeas  cor- 
pus because  there  had  been  filed,  and  at  the 
time  of  this  trial  was  pending,  a  suit  in  the 
county  court  involving  the  right  of  the  care 
and  custody  of  the  minor,  Ray  N.  Anderson, 
Jr.?  In  Ex  parte  Reeves,  100  Tex.  617,  lOS 
S.  W.  478,  the  Supreme  Court,  In  an  opinion 
by  Chief  Justice  Gaines,  said: 

"Under  the  common-law  and  equity  system 
of  England,  which  was  adopted  in  Texas  as 
early  as  1840,  the  courts  of  chancery  exercised 
jurisdiction  to  appoint  guardians  for  minors  and 
to  supervise  their  conduct  with  reference  to  the 
persons  and  estates  of  their  wards.  3  Pome- 
roy's  Equity  (3d  Ed.)  §  1303  et  seq.  In  section 
1307  the  same  author  says:  'In  addition  to  its 
power  to  appoint  guardians,  the  court  of  equity 
will  also  exercise  its  jurisdiction,  in  a  proper 
case,  and  to  promote  the  hijrhest  welfare  of  the 
infant,  where  there  is  already  a  guardian,  nat- 
ural or  legal,  by  controlling  the  person  of  the 
infant,  and  by  removing  it  personally  from  the 
custody  of  its  natural  or  legal  guardian,  even 
from  the  custody  of  its  own  parents.'  That  this 
latter  jurisdiction  may  be  lawfully  exercised  by 
the  district  courts  of  this  state  is  held  in  Le- 
gate V.  Legate,  87  Tex.  248,  28  S.  W.  281,  and 
in  other  cases  which  need  not  be  cited.  That 
the  Constitution  docs  not  take  from  the  district 
courts  such  jurisdiction  is  clear  from  the  lan- 
guage we  have  already  quoted  from  section  8  of 
article  5.  It  is  equally  clear  that  the  Cou- 
stitution  confided  the  appointment  of  guardians 
of  minors  to  the  county  courts  sitting  in  pro- 
bate ;  but  we  arc  unable  to  see  that  such  courts 
are  given  any  control  over  minors,  or  their  es- 
tates, save  as  wards  of  guardians  appointed  by 
them.    We  think  the  words  'business  of  minors,* 
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found  in  section  16,  mean  business  growing  out 
of  the  administration  of  their  estate,  and  that 
they  cannot  be  aptly  applied  to  controversies 
,  over  their  custody.  It  would  seem  that  in 
framing  the  provisions  of  sections  8  and  16  of 
article  5  of  the  Constitution  the  able  lawyers 
who  drew  it  had  in  view  the  jurisdiction  exer- 
cised by  courts  of  equity  over  minors,  and  in- 
tended to  confer  so  much  as  relates  to  guard- 
ianship to  the  county  courts,  and  that  which  was 
exercised  over  their  custody,  merely,  to  the  dis- 
trict courts." 

The  Supreme  Court  in  this  case  further 
held  that  former  articles  3502a  and  3502b 
of  the  Revised  Statutes  of  1895  were  uncon- 
stitutional, because  in  violation  of  the  two 
sections  of  article  5  of  the  Constitution  above 
mentioned.  In  Estes  v.  Presswood,  137  S. 
W.  145,  147,  the  Galveston  Court  of  Civil  Ap- 
peals, in  an  opinion  by  Chief  Justice  Pleas- 
ants, holds  that  jurisdiction  to  determine  the 
right  to  the  custody  of  a  minor  is  conferred 
by  the  Constitution  upon  the  district  court, 
and  can  be  Invoked  only  by  an  original  pro- 
ceedings brought  in  that  court,  and  cannot  be 
exercised  on  an  appeal  in  a  guardianship  pro- 
ceeding begun  In  the  county  court. 

It  will  be  remembered  that  plaintiff's  peti- 
tion alleged  that  the  defendant,  Mary  Cossey, 
had  said  child  in  her  home  and  refused  to 
deliver  It  to  the  petitioner,  and  further  al- 
leged that  said  Mary  Cossey  was  not  a  fit 
and  proper  person  to  maintain,  care  for,  and 
tutor  said  child.  In  the  answer  of  Mary  Cos- 
sey, no  denial  is  made  of  plaintiff's  allegation 
that  defendant  Is  in  possession  and  has  the 
custody  of  the  minor.  But  a  plea  of  the 
former  suit  and  judgment  is  made,  and  that 
by  the  terms  of  said  judgment  the  plaintiff 
in  this  suit  was  denied  the  possession,  care, 
and  custody  of  said  minor  in  the  former  suit 
in  the  county  court  Hence  the  respondent^ 
does  not  answer  the  Issues  tendered  by  re- 
lator, to  wit,  that  the  respondent  Is  in  pos- 
session oi  said  minor,  and  that  relator  is  a 
proper  and  fit  person  and  is  entitled  to  have 
the  care  and  custody  of  said  child  and  re- 
spondent is  not  so  entitled.  These  Issues  so 
presented  were  properly  cognizable  by  the 
district  court,  even  though  the  county  court 
had  theretofore  denied  the  appellant  here  the 
right  of  custody  of  said  child  and  had  award- 
ed the  custody  to  some  other  person.  Even 
though  under  article  4091,  V.  S.  Civ.  Stats., 
the  county  judge  may  appoint  a  temporary 
'  guardian  of  the  person  of  the  minor,  or  the 
county  court  sitting  in  probate  may  make  a 
permanent .  appointment  of  a  guardian  for 
the  person,  and  even  though  arti^cle  4122,  Id., 
may  vest  in  such  guardian  of  the  person  the 
right  to  the  charge  and  control  of  said  minor 
and  the  duty  of  his  support  and  education, 
and  even  though  said  two  articles  be  deemed 


constitutional  and  not  in  conflict  with  the  de- 
cision of  the  Supreme  Court  in  Ex  parte 
Reeves,  supra,  which  questions  we  do  not 
decide,  yet  It  does  not  follow  that  the  judg- 
ment of  the  county  court  denying  appellant 
the  right  to  the  care  and  custody  of  the 
mldor  in  question  would  be  res  adjudicata 
of  all  the  issues  presented  In  plaintifTs  peti- 
tion filed  In  the  district  court.  Even  though 
the  county  court  had  appointed  a  third  per- 
son other  than  the  two  grandmothers  guard- 
ian of  the  minor's  person,  which  appears  to 
have  been  the  case,  the  district  court  had 
jurisdiction  in  an  original  proceeding  to  in- 
quire into  th«  question  of  whether  or  not  such 
guardian  Was  fulfilling  his  duty  toward  his 
ward  and  exercising  his  authority  as  such 
guardian  in  a  manner  conformable  to  the 
best  interest  of  the  minor. 

[3]  The  right  to  the  custody  of  the  minor 
is  a  question  over  which  courts  of  equity  have 
jurisdiction,  and  an  order  and  judgment  of 
the  county  court  awarding  the  care  and  cus- 
tody of  a  minor  to  a  designated  i)erson  does 
not  preclude  the  district  court  from  entertain- 
ing jurisdiction,  where  it  is  made  to  appear 
that  the  best  Interest  of  the  minor,  which  the 
court  recognizes  as  the  paramount  consid- 
eration, demands  that  said  care  and  custody 
should  be  changed.  Hall  v.  Whipple,  145  S. 
W.  308 ;  Pearce  v.  Pearce,  136  Ala.  190,  33 
South.  884;  Pattonet  ux.  v.  Shapiro,  154  S. 
W.  687.  The  primary  Issue  tendered  by  the 
petition  of  appellant  is  not  whether  or  not 
the  applicant  is  entitled  to  the  care  and 
custody  of  the  minor,  but  whether  or  not  the 
best  Interest  of  said  minor  demands  that  the 
care  and  custody  be  taken  from*  Mrs.  Mary 
Cossey,  the  person  alleged  to  have  said  mhior 
in  her  possession.  We  think  the  issue  thus 
presented  Invoked  the  authority  of  the  dis- 
trict court  to  grant  a  hearing  on  the  merits, 
and  to  render  a  decision  awarding  the  care 
and  custody  of  the  minor  to  such  person  as  in 
the  sound  judicial  discretion  of  the  district 
court  should  appear  for  the  best  interest  of 
the  minor.  Hence  we  conclude  that  the  court 
erred  in  abating  and  dismissing  the  suit  for 
the  stated  reason  of  the  pendency  of  the  ac- 
tion in  the  county  court,  and  the  judgment  of 
the  trial  court  is  reversed  and  the  cause  re- 
manded, with  Instructions  to  grant  appel- 
lant a  hearing  upon  the  merits.  It  may  be, 
by  the  time  this  cause  comes  up  for  hearing 
again  in  the  district  court  the  father  of  the 
child,  the  natural  guardian  by  law  and  na- 
ture, will  have  returned  from  overseas,  and 
that  the  court  will  conclude  that  the  care 
and  custody  of  the  child  should  be  awarded 
to  its  father. 

Judgment    reversed,    and    the    cause  re- 
manded. 
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COX  V.  COX.     (No.  9136.) 

(Court  of  Civil  Appeals  of  Texas,  Ft.  Worth. 
June  28,  1910.) 

1.  Pleading  €=»252(2)  —  Amendment— Er- 

KECT. 

Under  rales  12  and  14  (142  S.  W.  zviii).  an 
aoaended  petition  completely  supersedes  an  orig- 
inal petition,  and  the  averments  of  the  original 
petition  cannot  be  looked  to  in  determining  the 
admissibility  of  evidence. 

2.  Habeas  Cobpub  ^=s>54  —  PiiBADiNG  Di- 
vorce Decree. 

Where  petitioner  sought  a  writ  of  habeas 
corpus  to  obtain  the  custody  of  his  minor  chil- 
dreu,  he  should,  if  relying  on  a  divorce  decree 
awarding  the  custody  of  the  children  to  him, 
plead  the  decree. 

3.  Habeas  Cobpus  ^=s>99(d)— Custodt  of  In- 
fants—Judgment. * 

Where  petitioner  was  granted  a  divorce 
from  his  wife  by  the  courts  of  a  foreign  state, 
and  was  also  granted  the  control  and  custody 
of  infant  children  of  the  marriage,  the  courts 
of  Texas,  when  petitioner  sought  a  writ  of  ha- 
beas corpus  to  obtain  the  custody  of  the  chil- 
dren, are  not  bound  by  the  judgment  in  the  di- 
vorce, though  required  to  give  it  full  faith  and 
credit,  but  may  inquire  into  the  matter  and 
award  the  custody  of  the  infants  according  to 
their  best  interests. 

Tarrant 


Appeal     from     District    Court, 
County;   R.  R  L.  Roy,  Judge. 

Petition  by  James  H.  Cox  for  a  writ  of 
habeas  corpus  against  Rozena  Cox  to  obtain 
the  custody  of  two  minor  children.  From 
Judgment  for  respondent,  petitioner  appeals. 
Affirmed. 

Chas.  T.  Rowland,  Marvin  H.  Brown,  and 
O'Daniel  &  Davis,  all  of  Ft.  Worth,  for  ap- 
pellant. 

Slay,  Simon  &  Smith  and  I.  T.  Valentine, 
all  of  Ft  Worth,  for  appellee. 

CONNER,  C,  J.  This  appeal  is  from  a 
judgment  in  a  habeas  corpus  proceeding  in 
the  distrfct  court  of  the  Seventeenth  Judi- 
cial district  awarding  the  care,  custody,  and 
control  of  two  minor  children  of  tender 
years,  William  and  Catherine  Cox,  to  appel- 
lee. The  proceedings  show  that  appellant  is 
the  father  and  appellee  the  mother  of  said 
children,  and  that  appellant  resides  in  the 
state  of  Mississippi  and  appellee  in  Tar- 
rant county,  Tex. 

But  a  single  assignment  of  error  is  pre- 
sented. Therein  complaint  Is  made  of  the 
action  of  the  court  In  sustaining  appellee's 
objection  to  the  Introduction  of  a  certified 
copy  of  a  judgment  and  final  decree  rendered 
in  the  suit  of  James  H.  Cox  v.  Rozena  Cox, 
No.  1180,  on  the  9th  day  of  April,  1918.  by 
the  chancery  court  of  the  Fourth  judicial 
district  of  the  state  of  Mississippi.  The  judg- 
ment pujf^rts  to  be  a  decree  for  a  divorce 
between  the  parties  to  this  proceeding.    The 
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decree  awardc^  the  care,  custody,  and  pos- 
session of  the  Infants  named  to  the  peti- 
tioner. Appellant  Insists  that  the  decree 
was  admissible  and  conclusive  ;ipon  the  is- 
sues involved  In  this  proceeding  by  virtue 
of  the  "full  faith  and  credit"  clause  of  the 
United  States  Constitution. 

[1,  2]  We  pretermit,  as  unnecessary,  a  dis- 
cussion of  the  question  of  jurisdiction  of 
the  Mississippi  court  and  of  the  legal  effect 
of  the  judgment  as  presented,  for  the  rea- 
son that  we  conclude  that  a  full  answer  to 
the  assignment  is  to  be  found  in  the  fact 
that  there  was  no  plea  of  such  judgment  In 
the  petition  upon  which  the  parties  pro- 
ceeded to  trial.  It  is  true  that  in  the  orig- 
inal petition  filed  by  appellant,  who  Insti- 
tuted the  proceedings,  the  judgment  was 
pleaded  as  conclusively  determining  appel- 
lant's right  and  fitness  for  the  care,  custody, 
and  control  of  the  children  named.  After 
appellee's  answer,  however,  had  been  filed, 
appellant  presented  and  had  filed  his  first 
amended  original  petition.  The  amended  pe- 
tition is  Introduced  in  the  following  lan- 
guage: 

"Petitioner,  James  H.  Cox,  after  having  first 
had  and  obtained  leave  of  the  court,  files  this 
his  first  amended  original  petition  and  applica- 
tion for  habeas  corpus,  in  lieu  of  the  original 
filed  herein  on  September  26, 1918,  so  as  to  aver 
as  follows." 


In  the  following  allegations  no  reference 
whatever  is  made  to  the  decree  of  divorce 
originally  declared  upon.  In  substance,  it 
is  only  averred  that  the  minors  named  had 
been  unlawfully  and  illegally  taken  from  the 
possession  of  the  petitioner  and  restrained 
of  their  liberty;  that  the  petitioner  was 
amply  able  and  fully  competent  and  worthy 
of  the  further  and  future  care,  custody,  and 
control  of  said  children;  and  that  it  was 
for  the  welfare  and  best  Interest  of  said 
minors,  they  and  each  of  them,  that  they  be 
continued  in  the  possession  of  the  petitioner. 

Rule  12  (142  S.  W.  xviii),  promulgated  for 
the  guidance  of  the  district  court,  provides 
that  an  amendment  to  a  pleading  may  be 
made  by  either  party,  upon  leave  of  the 
court  for  that  purpose;  the  function  of  the 
amendment  being  to  add  something  to,  or 
withdraw  something  from,  that  which  has 
been  previously  pleaded,  so  as  to  perfect 
that  which  has  boen  incorrectly  stated  by 
the  party  making  the  amendment. 

Rule  14  (142  S.  W.  xviii)  reads  as  follows: 

"Unless  the  substituted  instrumont  shall  bo 
set  aside  on  exertions  for  a  dojMirture  in  plead- 
ing or  on  some  othor  ground,  the  instrument 
for  which  it  is  substituted  shall  no  longer  be  re- 
gardrd  as  a  part  of  the  pleading  in  the  record 
of  the  cause,  unless  some  error  of  the  court 
in  deciding  upon  the  necessity  of  the  amend- 
ment, or  otherwise  in  superseding  it,  be  com- 
plained of.  and  exception  be  taken  to  the  ac- 
tion of  the  court,  or  unless  it  be  necessary  to 
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look  to  the  superseded  pleading  upon  a  question 
of  limitation." 

A  consideration  of  these  rules  renders  it 
apparent  that  the  Judgment,  as  a  determi- 
native factor  in  the  proceeding,  was  not  an 
issue  in  the  trial  before  the  court  b^ow, 
for  it  is  too  well  settled  to  require  a  cita- 
tion of  authorities  that  if  the  petitioner  de- 
sired to  rely  upon  the  Judgment  as  effective 
it  was  necessary  that  he  plead  it  Because, 
therefore,  of  the  absence  of  a  proper  plea, 
the  court  properly  excluded  the  judgment, 
it  having  no  evidentiary  force  except  that 
given  by  the  full  faith  and  credit  clause  of 
the  CJonstitutlon  referred  to. 

[3]  Moreover,  it  may  be  added  that  the 
fact,  if  established,  that  at  the  date  of  the 
Mississippi  judgment,  April  9, 1918,  appellant 
was  the  proper  person  to  whom  to  commit 
the  care,  custody,  and  control  of  the  chil- 
dren, and  that  it  was  then  for  the  best  in- 
terest of  the  children  that  they  be  committed 
to  him,  would  not  deprive  the  district  court 
of  Texas,  before  which  this  proceeding  was 
instituted,  of  the  power  of  determining 
whether  it  was  then,  viz.  September  30, 
1918,  for  the  best  interest  and  welfare  of 
said  children  that  their  custody  and  control 
should  remain  with  the  father.  See  Ander- 
son V.  Cossey,  No.  9132,  214  S.  W.  624,  de- 
cided by  this  court  June  21,  1919,  not  yet 
officially  published.  It  was  there  held,  and 
we  approve  the  ruling,  that  the  paramount 
issue  in  the  proceedings  of  this  character  Is 
whether  or  not  the  best  interest  of  the  minor 
demands  that  its  care  and  custody  sbould 
be  taken  from  one  person  and  committed  to 
that  of  another.  Appellee  in  her  answer, 
among  other  things,  alleged  such  acts  of 
cruelty,  outrageous  conduct,  and  other  cir- 
cumstances as  made,  so  it  was  averred,  ap- 
pellant an  unfit  person  to  continue  in  the 
care  and  custody  of  the  minors;  the  appel- 
lee's ability  and  worthiness  to  have 'such 
control.  No  complaint  is  made  on  this  ap- 
peal of  the  insufficiency  of  the  evidence  to 
support  the  Judgment  In  appellee's  favor 
on  the  issues  actually  presented,  and  we 
think  the  assignment  of  error  mentioned 
should  be  overruled  and  the  Judgment  af- 
firmed. 

Judgment  affirmed. 


RIO  GRANDE,  B.  P.  &  S.  F.  R.  CO.  v.  GUZ- 
MAN et  al.    (No.  1001.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
June  12,  1919.) 

1.  Trial  ^=>352(4)— Special  Issues— Negli- 
gence NOT  Pleaded. 
In  action  by  widow  for  death  of  husband 
from  injuries  received  while  engaged  in  loading 
a  truck  on  a  flat  car.  It  was  error  to  submit  to 


the  jury  the  question  of  defendant  railroad  com- 
pany's negligence  not  pleaded  in  placing  cars 
on  the  track  where  deceased  was  working. 

2.  Trial  ^s>352(4)— Spegiai.  Issues—Negli- 
oencb— subhibsion. 

The  court  in  submitting  to  the  jury  the  is- 
sue of  negligence  should  confine  them  to  con- 
crete acts  of  negligence  pleaded  and  the  evidence 
in  support  thereof,  and  questions  too  general 
in  character  and  based  upon  grounds  of  negli- 
gence not  pleaded  should  not  be  submitted. 

3.  Trial  «=s>350(2)— Requkbted  Issues— Evi- 
dentiart  matters— refusal. 

In  action  for  wrongful  death,  requested  is- 
sues relating  to  evidentiary  matters  held  prop- 
erly refused. 

'4.  Trial  ^s>352(1)~Submi86ion  or  IssuESh* 
Ignoring  Kvidencb. 
In  action  by  widow  against  railroad  com- 
pany for  death  of  her  husband  from  injories 
received  in  loading  truck  upon  a  flat  car,  re- 
quested submission  to  jury  of  fln  issue  ignoring 
evidence  showing  that  defendant's  switching 
crew  may  have  known  that  deceased  was  in  a 
dangerous  position  held  properly  refused. 

5.  Indemnity  ^=»13(2)— Joint  Tobt-Feasobs. 

Where  a  defendant  railroad  company  was 
an  active  tort-feasor  guilty  of  affirmative  negli- 
gence causing  the  death  of  an  employ6  of  anoth- 
er company  also  charged  with  negligence,  the 
railroad  company  is  not  entitled  to  recover  over 
against  the  other  company. 

6.  Appeal  and  Error  «=>  1 173(2)— Decisios 
—Reversal  as  to  Coparties. 

It  is  within  appellate  court's  discretion  to 
reverse  as  to  one  and  affirm  as  to  the  other,  or 
to  reverse  generally  as  to  all  of  two  joint  tort- 
feasors who  were  sued  in  the  same  action,  from 
which  one  of  them  receiving  a  judgment  in  its 
tavor  did  not  appeaL 

7.  Master  and  Servant  ^=>286(3)— Pbremp- 

TORT  GhaRGB—PLAOB  FOB  WORK. 

In  action  against  M.  company  and  a  rail- 
road company  for  death  of  an  employ^  of  M. 
from  injuries  received  while  loading  a  truck  on 
a  flat  car,  peremptory  charge  in  favor  of  M. 
held  improper,  in  view  of  the  placing  by  M.  of 
deceased  in  a  dangerous  place  to  work,  being 
an  issue  which  would  authorize  a  recovery 
against  that  defendant 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; P.  G.  Morris,  Special  Judge. 

Action  by  Efren  Aguirre  Guzman  against 
the  Rio  Grande,  El  Paso  &  Santa  F6  Rail- 
road Company  and  the  National  Mine  & 
Smelter  Company.  From  a  Judgment  for 
the  Smelter  Company  and  in  favor  of  plain- 
tiff against  the  Railroad  Company,  the  Rail- 
road Company  appeals.  Reversed  and  re- 
manded as  to  both  defendants. 

Tumey,  Burges,  Culwell,  Holliday  ft  Pol- 
lard, of  El  Paso,  for  appellant 

Brown  &  Wilchar,  Walthall  &  Gamble, 
Jackson  &  Isaaclcs,  and  Breedlove^mith,  all 
of  El  Paso,  for  appellees. 
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HIGGINS,  J.  Mrs.  Guzman,  appellee, 
brought  this  suit  against  the  Rio  Grande,  El 
Paso  &  Santa  F6  Railroad  Companj^and  the 
National  Mine  &  Smelter  Company,  for  her- 
self and  in  behalf  of  her  minor  diildren,  to 
recover  damages  resulting  from  the  death  of 
Lois  Guzman,  her  husband  and  the  father 
of  her  minor  children. 

It  was  alleged  that  deceased,  while  In  the 
employ  of  the  mine  and  smelter  company, 
was  directed  by  his  superior  to  load  a  mo- 
tortruck onto  a  car  at  the  depot  of  the  Santa 
F6  Company,  and  while  in  the  performance 
of  this  service  he  was  directed  by  his  su- 
perior to  spot  a  flat  car  on  which  the  truck 
was  to  be  loaded  at  the  platform  of  the  de- 
pot and,  in  accordance  with  the  order  so  re- 
ceived, was  attempting  to  move  the  car  with 
pinch  bars,  when  without  warning,  other 
cars  were  shunted  in  by  the  Santa  F4  Com- 
pany, and  deceased  was  injured  so  that  his 
death  resulted.  Negligence  was  charged 
against  the  mine  and  smelter  company  in 
failing  to  keep  a  lookout  and  warn  deceased 
of  his  danger,  with  failure  to  provide  him 
with  a  safe  place  to  work,  and  in  ordering 
him  to  work  under  the  circumstances  at  the 
time  and  place  of  the  injury.  Negligence 
against  the  Santa  F6  Company  was  charged 
in  failing  to  give  notice  or  warning  of  the 
movement  of  the  car  that  was  shunted  in 
and  in  shunting  in  the  car  without  an  em- 
ploy6  thereon  to  control  its  movement  and 
without  having  an  engine  attached  to  the 
car  to  control  its  movement  It  was  further 
alleged  that  the  Joint  acts  of  negligence  on 
the  part  of  the  defendants,  as  above  stated, 
proximately  caused  the  death  of  the  deceased. 

Case  was  tried  before  a  Jury  and  a  per- 
emptory instruction  given  to  find  in  favor 
of  the  mine  and  smelter  company.  As  to  the 
Santa  F6  Company,  the  case  was  submitted 
upon  special  issues;  the  first  issue  reading 
as  follows: 

^'Question  No.  1.  Did  the  defendant  railroad 
company  fail  to  use  such  care  to  avoid  injuring 
the  deceased,  Luis  Guzman,  at  the  time  and 
place  where  he  was  killed,  as  a  person  of  ordi- 
nary prudence  would  have  used,  under  the  same 
or  similar  circumstances,  in  placing  cars  on  the 
track  where  deceased  was  working?" 

Other  issues  Submitted  related  to  the  ques- 
tion of  damage  resulting  from  the  death  of 
deceased  and  of  apportionment  The  first 
question  was  answered  by  the  Jury  in  the 
affirmative,  and  Judgment  was  thereuiK>n 
rendered  in  favor  of  the  National  Mine  & 
Smelter  Company  and  in  favor  of  Mrs.  Guz- 
man against  the  Santa  F6  Company  for  the 
amount  of  damages  found  and  apportioned 
by  the  Jury  to  her  and  her  minor  children. 
From  the  Judgment  rendered,  the  Santa  F6 
Company  prosecutes  this  appeaL 

Opinion. 
[1 ,21  It  is  first  assigned  as  error  that  the 
court  erred  in  submitting  question  No.  1  be- 


cause the  question  as  propounded  was  too 
general  in  character.  This  is  sustained. 
Upon  the  question  submitted  the  Jury  may 
have  found  against  appellant  upon  grounds 
of  negligence  not  pleaded.  The  Jury  was 
authorized  to  find  that  appellant  was  guilty 
of  negligence  not  pleaded  in  plachig  cars  on 
the  track  where  the  deceased  was  working. 
They  should  have  been  confined  to  a  con- 
sideration of  the  concrete  acts  of  negligence 
pleaded  and  in  support  of  which  evidence 
had  been  adduced.  Seasonable  objection  was 
made  by  appellant  to  the  form  in  which  this 
issue  was  submitted,  and  the  error  therein 
indicated  is  reversible.  Ry.  Co.  v.  Coles,  183 
S.  W.  138;  Jamison  Gin  Co.  v.  Measles,  207 
S.  W.  365;  Ry.  Co.  v.  Harvey,  27  S.  W.  423: 
Martin  v.  Stires,  171  S.  W.  837. 

In  the  case  first  cited,  there  were  other 
findings  upon  issues  properly  submitted 
which  cured  the  error  in  the  issue  there  con- 
sidered, but  in  the  case  at  bar  no  such  con- 
dition obtains.  The  Judgment  rests  prima- 
rily upon  the  Jury's  answer  to  the  question 
quoted  above,  and  such  answer  may  have 
beerf  predicated  upon  a  ground  of  negligence 
not  presented  by  the  pleadings. 

[3, 4]  Various  assignments  complain  of  the 
refusal  to  submit  requested  special  issues. 
None  of  them  present  error.  Some  of  the 
requested  issues  relate  to  evidentiary  mat- 
ters; some  iramaterfal  issues.  The  issiie 
presented  under  the  fifth  assignment  ignores 
that  phase  of  the  evidence  showing  that  ap- 
pellant's switching  crew  may  have  been 
charged  with  notice  that  deceased  was  in  a 
position  of  danger.  The  issue  presented  by 
the  sixteenth  assignment  is  immaterial.  If 
answered  as  desired  by  appellant,  it  would 
not  have  affected  its  liability  to  appellee. 

Certain  assignments  relate  to  rulings  upon 
evidence.  None  present  error.  Other  as- 
signments question  the  suflSciency  of  the  evi- 
dence. In  view  of  retrial,  it  would  be  im- 
proper to  comment  upon  the  evidence  fur- 
ther than  to  say  that  it  is  ample  to  support 
a  verdict  ana  Judgment  against  this  appel- 
lant. Since  the  case  must  be  reversed,  it  is 
unnecessary  to  pass  upon  those  assignments 
asserting  tliat  the  verdict  is  excessive. 

[51  Under   the   thirteenth   and    fourteenth 
assignments,  the  proposition  is  advanced  that 
as  a  matter  of  law  the  mine  and  smelter 
company  is  liable  over  to  this  appellant  for 
any  judgment  obtained  by  the  appellee.    The 
evidence  in  this  record  does  not  show  the  ap- 
pellant to  have  been  guilty  of  mere  passive 
negligence.     On  tlie  contrary,  it  is  sufficient 
to  support  a  finding  that  It  was  an   active 
tort-feasor   guUty    of   afiirmative    negligence 
which  proximately  caused  or  contributed  to 
cause   the   death    of   deceased.      Upon    this 
state  of  the  evidence,  it  Is  not  entitled  to 
recover  over  against  the  mine  and  smelter 
company.     Ry.   Co.  v.  Nass,  94  Tex.  255,  59 

S   W  870 
[6]  Upon  the  record  we  would  be  autlior- 
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i%ed  to  afflrm  the  judgment  as  to  the  mine 
and  smelter  company,  but,  in  cases  such  as 
is  here  prese^nted,  this  court  may  affirm  as 
to  one  defendant  and  reverse  as  to  the  oth- 
er, or  in  Its  discretion  the  case  may  be  re- 
versed generally  as  to  all  defendants.  Ry. 
Co.  Y.  Enos,  92  Tex.  577,  50  S.  W.  928; 
Hamilton  v.  Prescott,  73  Tex.  565,  11  S.  W. 
548;  Wimple  v.  Patterson,  117  S.  W.  1034; 
Telephone  Co.  v.  Wilkins,  183  S.  W.  429; 
Ry.  Co.  V.  Smith,  99  S.  W.  171. 

We  are  of  the  opinion  that  in  this  case  the 
reversal  should  be  general  and  the  case  re- 
tried as  to  both  defendants. 

[7]  In  this  connection,  we  desire  to  say, 
for  the  guidance  of  the  court  below  upon  the 
next  trial,  that  upon  the  record  presented 
the  peremptory  charge  in  favor  of  the  mine 
and  smelter  company  and  against  Mrs.  Guz- 
man was  improper.  The  mine  and  smelter 
company  placed  the  deceased,  its  employs, 
in  a  dangerous  place  to  work  without  taking 
any  precaution  to  guard  against  the  danger 
incident  to  the  working  place.  This  pre- 
sented an  issue  of  negligence  against  that 
defendant  which  would  authorize  rec«Fery 
against  it  by  plaintiff. 

Reversed  and  remanded  as  to  both  de- 
fendants. 


LAYBOURN  v.  BRAT  &  SHIFFLET. 
1437.) 


(No. 


(Court  of  Civil  Appeals  of  Texas.     AmarUlo. 

April  23,  1919.    On  Motion  for  Rehearing 

by  Appellant,  May  21,  1919.) 

1.  Attorney  and  Client  €=>166(1)— Good 
Faith— Burden  of  Proof— Employment 
Contract. 

Attorneys,  suing  for  compensation,  are  not 
required  to  prove  that  they  acted  in  good  faith; 
the  rule  that  burden  of  proving  good  faith  is 
upon  attorney  having  no  application  to  a  mere 
contract  whereby  attorney's  compensation  is 
fixed  upon  employment. 

2.  Trial  ^=»3G5(1)— Special  Issues. 

In  attorneys'  action  for  compensation,  spe- 
cial issues  submitted  as  to  whether  attorneys 
in  entering  into  employment  contract  made  and 
breached  agreement  not  to  accept  employment 
from,  or  be  under  influence  of,  party  being 
sued  by  client,  held  to  have  been  submitted  on 
pleadings  of  client  setting  up  breach  of  con- 
tract, and  not  to  refer  to  issue  setting  up  fraud 
and  violation  of  fiduciary  relationship. 

3.  Trial  ^=>365(1)— Specl^ll  Issues— Con- 
struction. 

In  attorneys*  action  to  recover  fee,  defend- 
ed upon  ground  of  attorneys*  fraud  in  procur- 
ing employment  contract  and  their  lack  of  good 
faith  in  their  relations  to  client,  held,  that  spe- 
cial issue  did  not  require  client  to  prove  actual 
fraud  instead  of  merely  lack  of  good  faith  and 
scrupulous  fidelity  in  the  litigation. 


4.  Trial  •0=>352(5)— Special  Issues. 

In  attorneys*  action  to  recover  fee,  where 
answer  alleged  fraud  in  procuring  employment 
and  also  in  obtaining  abandonment  of  original 
contract  and  the  making  of  contract  sued  on, 
special  issue  as  to  whether  attorney  made 
fraudulent  representations  to  procure  employ- 
ment and  the  contract  sued  on  was  not  erro- 
neous for  intermingling  original  contract  and 
subsequent  contract 

5.  Attorney  and  Client  ^=»143— Contbaots 
Between— Validity. 

Contracts  between  attorneys  and  client  are 
scrntinized  dOsely  because  of  the  relation  ex- 
isting between  them,  but  where  contract  is  rea- 
sonable, and  where  attorney  has  taken  no  un- 
fair advantage  and  has  made  full  and  fair  dis- 
closure of  facts,  client  is  liable  thereon. 

6.  Attorney  and  Client  <S=>143— Contracts 

— AiBRO  a  ATION— FrAU  D . 

Attorney  and  clients  have  the  right  to  ab- 
rogate original  contract  of  employment  and  en- 
ter into  new  contract  in  absence  of  fraud  or 
undue  influence  on  part  of  attorneys  exercised 
by  reason  of  their  relation  to  client. 

7.  Trial    <8=>351(5)— Requests— Special   Is- 
sues. 

In  attorneys'  action  to  recover  fee  under 
contract  entered  into  upon  abandonment  of 
original  contract,  defended  upon  grountl  of  fraud 
in  procuring  the  contract,  refusal  to  submit  is- 
sues as  to  whether  attorneys,  in  making  con- 
tract, concealed  facts  from  client  and  failed  to 
exercise  good  faith,  held  not  error  in  view  of 
issues  submitted  and  instructions  given. 

8.  Tmal   ^s>215--Special   Issues— General 
Charge  for  Verdict. 

Where  case  was  submitted  to  jury  on  spe- 
cial issues,  a  general  charge  for  a  verdict  if 
certain  facts  be  found  true  would  have  been 
improper. 

9.  Trial    «©=>323— Jury— Signing    of    Ver- 
dict—Waiver. 

Where  all  members  of  jury  declared  the 
verdict  to  be  the  one  agreed  to  by  them,  the 
formality  of  signing  verdict  was  waived;  the 
verdict  not  being  affected  by  fact  that  fore- 
man was  afterwards  required  to   sign  it 

10.  Appeal  and  Error  <3=»1033(3)— Review 
—Harmless  Error.  ' 

Admission  of  letter  from  defendant  to 
plaintiffs  containing  declarations  more  favor- 
able to  defendant  than  against  him  was  not 
prejudicial  to  defendant. 

11.  Appeal  and   Error  ^=»1078(4)— Btoef— 
Issues  and  Charges. 

Assignments  complaining  of  issues  and 
charges  iiot  set  out  in  brief  will  be  treated  as 
waived. 

On  Motion  for  Rehearing  by  Appellant. 

12.  Attorney     and     Client     ^=>143— Con- 
tracts—Abandonment  OF  Surr. 

Where  a  suit  which  attorneys  had  agreed  to 
prosecute  was  abandoned  by  mutual  agreement, 
attorneys  were  not  required  to  defend  the  cli- 
ent in  action  brought  against  him  by  adverse 
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party;    and  a  contract  to  so  do  for  stipulated 
fee  was  based  on  a  good  consideration. 

Hall»  J.,  dissenting. 

Appeal  from  District  Court,  Wheeler  Gotin- 
ty ;    W.  R.  Ewing,  Judge. 

Suit  by  Bray  &  Shlfflet  against  W.  A.  Lay- 
bourn.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

Crudgington  &  Works,  of  Amarillo,  for 
appellant. 

Klmbrough,  Underwood  &  Jackson,  of 
Amarillo,  for  appellees. 

HUFF,  C.  J.  This  is  the  second  appeal  to 
this  court.  The  former  appeal  will  be  found 
in  190  S.  W.  1159.  The  appellees.  Bray  & 
Shifflet,  sued  appellant,  Laybourn,  upon  a 
contract  of  employment  as  attorneys  to  repre- 
sent and  prosecute  certain  litigation  between 
appellant  and  the  Spauldlng  Manufacturing 
(Company  in  the  state  of  Iowa,  which  con- 
tract is  In  writing  and  dated  September  30, 
1912,  executed  and  signed  after  the  case  had, 
been  tried  in  the  lower  court,  but  afterwards 
appealed,  reversed,  and  sent  back  for  new 
trial.  The  contract  stipulated,  among  other 
things,  that  appellees  had  charged  appellant 
$1 ,000  for  their  services,  |500  thereof  paid  by 
note,  the  remaining  $500  to  be  paid  on  the 
expiration  of  the  statutory  period  for  appeal 
of  the  case,  and,  if  appealed,  $100  additional 
for  services  to  be  rendered  in  the  Supreme 
<:ourt  and  $200  additional  in  the  event  of 
reversal  of  the  judgment,  and  retrial  in  the 
lower  court.  Recovery  was  sought  on  the 
$500  note  and  the  other  $500  stipulated  for 
after  the  time  for  appeal  and  the  $100  for 
services  rendered  in  the  Supreme  Court.  It 
is  alleged  that  the  appellees  were  employed 
to  establish  appellant's  claim  against  the 
Spauldlng  Manufacturing  Company  for  the 
sum  of  $4,124.13,  upon  which  suit  was  filed 
in  Poweshiki,  Iowa;  that  about  the  same 
time  the  Spauldlng  Manufacturing  Company 
entered  suit  against  appellant  to  recover 
about  the  same  sum  and  in  the  same  court; 
that  thereupon  appellant  dismissed  his  suit 
against  the  company,  and  by  proper  plead- 
ings denied  that  he  owed  the  company  the 
amount  sued  for  or  any  part  thereof,  setting 
up  his  claim  of  the  amount  due  him  and  the 
further  sum  of  $295.87  for  caring  for  certain 
property.  The  amount  sued  for  by  the  com- 
pany was  claimed  to  be  due  it  by  appellant 
for  moneys  received  by  him  belonging  to  the 
company  while  acting  as  agent  for  the  com- 
pany in  Texas,  appellant  claiming  the  amount 
so  retained  by  him  as  due  him  for  commis- 
sion on  sales,  and  which  sum  he  had  retained 
and  applied  on  the  amount  due  him.  Upon 
.reversal  of  the  case  by  the  Supreme  Court  of 
Iowa  and  upon  its  return  to  the  district 
court,  where  the  suit  originated,  the  Spauld- 
lng Company  dismissed  Its  suit  against  ap- 


pellant, and  it  is  alleged  under  the  law  of 
that  state  the  dismissal  carried  with  it  a 
determination  of  appellant's  claim  against 
the  company.  There  are  two  other  counts  in 
the  petitions,  Nos.  6  and  7,  by  which  appel- 
lees pleaded-  in  the  alternative  to  recover  on 
the  original  contract,  and  by  the  seventh 
count,  if  for  any  reason  they  should  not  be 
able  to  recover  on  either  contract,  that  they 
recover  the  value  of  their  services,  which 
they  allege  to  have  been  of  the  reasonable 
value  of  $1,500. 

The  answer  of  appellant,  as  well  as  the 
petition  of  appellees,  is  quite  voluminous,  but 
we  think  it  may  be  stated  that  the  first 
ground  for  defeating  the  contract  of  employ- 
ment alleged  by  appellant  is  that  appellant 
was  desirous  of  securing  attorneys  not  con- 
nected with  the  Spauldlng  Company  at  that 
time,  and  would  not  be  during  the  course  of 
the  litigation  then  in  hand,  and  that  the  ap- 
pellees represented  that  they  were  not  then  so 
employed  by  Spauldlng  Companv,  and  agreed 
that  they  would  not  accept  employment  as 
such  during  the  pending  litigation;  that  ap- 
pellees breached  their  agreement  and  there- 
after accepted  employment  from  the  com- 
pany. It  is  also  alleged  that  appellant  was^ 
Induced  to  enter  into  the  contract  sued  upon 
dated  September  30,  1912,  by  "misleading,^ 
false,  and  fraudulent  representations,  state- 
ments, and  conduct"  of  appellees  and  to  em- 
ploy the  appellees  as  'attorneys  and  to  exe- 
cute the  contract  and  note  upon  which  this 
suit  is  based.  One  of  the  grounds  of  fraud 
was,  as  alleged,  that  Spauldlng,  some  time  in 
September,  1912,  retained  appellees  as  the 
company's  attorneys,  which  was  concealed 
from  appellant;  that  one  of  the  attorneys 
offered  to  confess  judgment  for  Spauldlng, 
but  afterwards  the  case  -was  tried  in  which 
appellant  obtained  Judgment;  that  the  con- 
tract was  executed  a  day  or  two  after  appel- 
lant obtained  judgment,  was  secured  from 
appellant  upon  the  definite  and  positive  as- 
surance that  the  record  was  in  such  condition 
as  to  assure  affirmance  and  would  be  affirmed 
by  the  Supreme  .Court,  and  appellant  fully 
protected  thereby;  that  appellees  intended 
thereby  to  secure  an  unjust  advantage  of 
appellant.  There  is  a  long  recital  of  acts  on 
the  part  of  appellees  in  order  to  show  acts 
and  conduct  in  connection  with  the  Spauld- 
lng Company  to  prevent  a  recovery  on  the 
part  of  appellant  and  to  interfere  with  other 
employment  secured  by  appellant  with  anoth- 
er company.  It  is  also  alleged  that  in  ob- 
taining the  contract  the  appellees  took  ad- 
vantage of  their  relation  to  him  and  superior 
knowledge  as  lawyers  to  obtain  the  contract 
without  making  that  full  and  complete  state- 
ment of  facts  that  is  required  of  an  attorney 
dealii](^  with  a  client,  and  it  is  again  alleged 
that  the  contract  was  obtained  "by  the  fraud 
and  deception  of  plaintiffs."  It  is  alleged  sulv 
stantially  by  both  parties  that  the  original 
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contract  of  employment  was  made  March  13, 
1909,  and  reduced  to  writing;  that  thereby 
appellees  were  to  receive  one-third  of  what- 
ever sum  they  inight  recover  in  the  suit 
above  the  sum  of  $2,000.  Appellant  alleged 
during  the  progress  of  the  suit  and  after  cer- 
*-.tain  demurrers  were  sustained  appellees  be- 
came dissatisfied  with  their  contingent  com- 
pensation, and  also,  taking  advantage  of  a 
favorable  verdict,  induced  appellant  to  make 
the  contract  of  September  30,  1912;  that 
under  their  original  contract  appellees  would 
have  been  entitled  to  only  |850.  We  believe 
this  will  be  a  sufficient  statement  of  the 
pleadings  to  understand  the  issues  submitted 
by  the  trial  court  As  there  appears  to  be  no 
complaint  that  the  answer  of  the  jury  to  the 
Issues  submitted  or  the  judgment  of  the 
court  are  without  sufficient  evidence  to  sup- 
port them,  and  as  we  conceive  it,  under  the 
assignments,  it  will  only  be  necessary  to  set 
out  the  charge  and  issues  together  with  the 
jurors'  answers,  which  are  as  follows : 

"(1)  An  attorney  must  act  toward  his  client 
with  the  \itmost  good  faith  and  fidelity,  and 
must  make  known  to  him  the  exact  status,  so 
far  as  he  is  able,  of  all  matters  concerning 
which  he  is  employed. 

"(2)  Fraud  is  never  presumed,  and  must  be 
established  by  preponderance  of  the  evidence 
by  the  party  alleging  same  as  grounds  for 
avoidance  of  a  contract 

"(3)  Expressions  of  opinion  as  to  what  could 
or  would  be  done  in  the  future  are  not  such 
false  representations  as  to  entitle  one  to  avoid 
a  contract  on  the  ground  of  fraud. 

"(4)  The  burden  of  proof  is  upon  the  plaintiff 
to  prove  the  material  allegations  in  their  peti- 
tion by  a  preponderance  of  the  evidence,  by 
which  is  meant  the  greater  weight  or  degree  of 
credible  testimony. 

''(5)  This  case  is  submitted  to  you  upon  spe- 
cial issues  and  you  will  answer  the  following 
questions: 

''Question  1.  Did  plaintiif  Bray  promise  Lay- 
bourn  in  discussing  with  him  the  execution  of 
the  contract  of  March  13,  1909,  that  he,  the 
said  Bray,  would  not  accept  employment  from 
or  be  under  the  influence  of  the  Spaulding  Man- 
ufacturing Company  during  the  progress  of 
any  litigation  that  might  grow  out  of  the  dif- 
ferences of  Laybourn  with  the  Spaulding  Man- 
ufacturing Company?     A.  No. 

"Question  No.  2.  If  you  have  answered  the 
^  foregoing  in  the  affirmative,  then  did  said  Bray 
breach  his  promise  to  the  defendant  Laybourn? 
A.     . 

"Question  No.  3.  Was  the  contract  of  March 
13,  1000.  at  any  time  mutually  abandoned  by 
the  parties?    A.    Yes. 

"Question  No.  4.  Did  Bray  make  misleading, 
false,  and  fraudulent  representations  and  state- 
ments to  Laybourn  to  induce  Laybourn  to  em- 
ploy him  as  his  attorney  and  to  enter  into  the 
contract  of  September  30,  1012?    A.    No. 

"Question  No.  5.  Was  the  contract  of  Sep- 
tember 30,  1912,  reasonable,  fairly  madf,  and 
entered  into  between  the  parties  after  an  hon- 
est, full,  and  fair  understanding  of  all  material 
matters  relating  thereto?     A.    Yes. 

"Question  No.  6.    Did  Laybourn,  after  he  had 


full  knowledge  of  all  the  material  facts  and 
circumstances  concerning  the  manner  in  which 
plaintiffs  had  conducted  his  litigation  with  the 
Spaulding  Manufacturing  Company,  agree  to 
pay  plaintiffs  according  to  the  contract  of 
March  30,  1909?    A.    Yes." 

On  these  findings  the  court  rendered  Judg- 
ment for  appellees  for  the  sum  of  11,356.19, 
which  is  the  amount  called  for  In  the  con- 
tract of  September  30,  1912,  together  with 
interest  thereon  up  to  the  date  of  the  judg- 
ment. 

[1]  Appellant  presents  assignments  to  is- 
sues Nos.  1  and  2,  which  assignments  assail 
the  issues  because  it  Is  asserted  the  court 
placed  (he  burden  on  appellant  to  show  fraud 
on  the  part  of  appellees  in  securing  the  first 
contract.  In  other  assignments  it  appears  to 
be  the  contention  of  appellant  that  it  rested 
with  appellees  to  show  the  utmost  good  faith 
in  accepting  the  employment  as  an  attorney 
and  in  entering  into  a  contract  for  compen- 
sation. This  rule  does  not  apply  until  after 
the  relation  of  attorney  and  client  exists.  It 
would  be  a  harsh  rule  if  an  attorney  could 
not  recover  a  fee  contracted  to  be  paid  under 
employment  until  he  shows  he  acted  in.  good 
faith  and  disclosed  fully  to  his  proposed 
client  all  of  the  conditions  before  he  knew 
them  or  could  positively  know  them.  The 
rule  does  not  apply  to  a  mere  contract  where- 
by the  attorney's  compensation  is  fixed  upon 
employment.  Rabb  v.  Goodrich,  46  Tex.  Civ. 
App.  541,  102  S.  W.  910;  Stanton  v.  Embry, 
93  U.  S.  548,  23  L.  Ed.  983;  Cooley  v.  Miller, 
156  Cal.  610,  105  Pac.  at  page  986;  Elmore 
V.  Johnson.  143  111.  513,  32  N.  E.  413,  21  L.  R. 
A.  366,  36  Am.  St.  Rep.  401;  Ward  v.  Yancey, 
78  111.  App.  308. 

[2]  The  assignments  complaining  of  issues 
1  and  2,  however,  are  not  tenable  on  other 
grounds.  The  issue  submitted  in  No.  1  was: 
Did  Bray  promise  Laybourn,  in  securing  the 
contract  of  March  13,  1909,  that  he  would 
not  accept  employment  from  or  be  under 
the  influence  of  the  Spaulding  Manufactur- 
ing Company  during  the  progress  of  any  liti- 
gation that  might  grow  out  of  the  diflferences 
of  Laybourn  and  Spaulding?  The  jury  found 
there  was  no  such  promise.  Issue  No.  2  was 
only  to  be  answered  in  case  the  Jury  answer- 
ed issue  No.  1  in  the  affirmative.  The  Jury 
did  not  answer  issue  2,  manifestly  for  the 
reason  that  they  were  not  required  to  do  so 
under  the  directions  of  the  court  and  their 
answer  to  the  former  issue.  It  is  evident 
these  t^'o  issues  were  submitted  on  the 
pleadings  of  appellant  setting  up  a  breach  6t 
the  contract,  and  do  not  refer  to  the  issue 
setting  up  fraud  and  the  violation  of  the 
fiduciary  relationship. 

[3,  4]  The  sixth  and  eleventh,  assignments 
assert  error  in  the  submission  of  issue  4,  be- 
cause it  placed  the  burden  on  appellant  to* 
prove  affirmative  fraud,  while  he  was  only 
required  to  show  a  lack  of  good  faith  and 
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scrupulous  fidelity  as  attorney  In  the  litiga- 
tion; that  the  question  was  misleading  and 
confusing,  in  that  it  intermingled  the  original 
contract  and  the  latter  contract  at  the  time 
the  relation  of  attorney  and  client  existed. 
In  answer  to  issue  3  the  Jury  found  the  con- 
tract of  March  13,  1909,  was  mutually  aban- 
doned by  the  parties,  and  also  found  in  an- 
swer to  the  fourth  issue  that  Bray  did  not 
make  misleading,  false,  and  fraudulent  rep- 
resentations and  statements  to  induce  Lay- 
bourn  to  employ  him  as  his  attorney  and 
enter  Into  the  contract  of  September  30,  1912. 
The  issue  did  not  put  the  burden  on  appel- 
lant, as  asserted  in  the  assignments.  We  do 
not  think  there  was  error  in  submitting  issue 
No.  4,  as  to  whether  there  was  fraud  on  the 
part  of  appellees.  The  fenswer,  paragraph  9, 
with  some  17  subdivisions  thereof,  charge 
fraud  in  the  inception  of  the  employment 
and  in  procuring  the  contract  sued  on.  The 
court,  as  nearly  as  possible,  submitted  the 
issue  as  pleaded  by  the  appellant.  If  there 
was  intermingling,  as  asserted  by  the  assign- 
ment, in  the  issue,  it  is  a  clear  reflex  of  the 
intermingling  by  the  answer.  There  could 
be  no  error  in  submitting  the  question  of 
fraud  in  obtaining  the  contract,  because  it  is 
clearly  charged  in  the  answer  to  have  in- 
duced the  contract.  If  the  jury  had  found 
fraud,  the  court  doubtless  would  have  re- 
fused a  recovery.  The  appellant,  by  its  an- 
swer, did  not  see  proper  to  rely  alone  on 
good  faith  in  discharging  the  trust  and  confi- 
dence arising  from  the  relation  of  attorney 
and  client,  but  also  he  alleged  actual  and 
active  fraud  on  the  part  of  appellant  In  in- 
ducing the  employment*  and  in  making  the 
contract  sued  on. 

The  seventeenth  assignment  asserts  error 
in  the  fifth  issue,  in  that  it  is  asserted  the 
court  did  not  place  the  burden  on  appellee  of 
showing  the  utmost  good  faith. 

The  fourth  and  fifth  assignments  assert 
error  in  refusing  the  ninth  requested  issue, 
which  is: 

"Did  or  did  not  plaintiff,  in  discussing  with 
defendant  the  execution  of  the  Contract  of  Sep- 
tember 30,  1912,  conceal  from  defendant  any- 
thing relative  to  said  contract  known  to  them 
to  be  material  thereto  from  defendant's  stand- 
pomt?" 

And  also  in  refusing  specially  requested 
issue  No.  19: 

"Did  plaintiff  exercise  the  utmost  good  faith 
and  scrupulous  fidelity  toward  defendant  in 
connection  with  the  execution  of  the  contract 
of  September  30,  1912?" 

It  will  be  perceived  that  the  trial  court  in- 
structed the  Jury  that  an  attorney  must  act 
with  the  utmost  good  faith  and  fidelity  and 
must  make  known  to  bis  client  the  exact 
status,  so  far  as  he  is  able,  of  all  matters 
concerning  which  he  is  employed.  He  also 
told   the  Jury   that  the   burden   was   upon 


plaintiff  to  prove  the  material  allegations  of 
the  petition.  In  connection  with  this  charge, 
the  court,  by  issue,  asked  them : 

"Was  the  contract  of  September  30,  1912, 
reasonable,  fairly  made,  and  entered  into  be- 
tween the  parties  after  an  honest,  full,  and 
fair  understanding  of  all  material  matters  re- 
lating thereto?" 

We  do  not  believe  the  Jury  would  fail  to 
perceive,  in  making  the  contract,  that  appel- 
lees must  have  acted  with  the  utmost  fidelity 
to  appellant;  that  the  contract  must  have 
been  reasonable  and  fairly  entered  into  and 
upon  an  honest,  full,  and  fair  understanding. 
The  Jury  could  have  found  no  concealment  of 
any  material  matter  relative  thereto  after 
they  found  it  was  entered  into  upon  an  hon- 
est, full,  and  fair  understanding.  It  could 
not  be  full  if  part  of  the  material  matter  was 
concealed. 

[6-7]  The  nineteenth  issue  requested,  It 
does  not  appear  to  us,  would  have  added  any 
force.  The  jury  were  told  the  appellees  must 
act  with  the  utmost  good  faith,  and  in  the 
light  of  that  charge  they  found  that  the  con- 
tract between  the  parties  was  reasonable, 
fairly  made  and  entered  into,  and  only  after 
an  honest,  full,  and  fair  understanding.  We 
believe  this  was  all  that  was  necessary  to 
submit  the  issue  to  the  Jury.  It  would  ap- 
pear that  the  issue  as  submitted  was  founded 
by  the  court  largely  upon  the  language  used 
by  this  court  on  the  former  appeal.  190  S. 
W.  1160.  Contracts  between  attorneys  and 
client  are  scrutinized  closely  because  of  the 
relation  existing  between  them,  and  when  it 
is  shown  no  unfair  advantage  is  taken^that 
is,  that  the  attorney  had  acted  honestly  after 
full  and  fair  disclosure — ^we  cannot  see  why 
the  client  should  not  be  liable  on  his  con- 
tract when  it  is  reasonable,  as  found  by  the 
jury  in  this  case.  The  parties  had  the  right 
to  abrogate  their  former  contract  in  the  ab- 
sence of  fraud  or  undue  influence  on  the  part 
of  the  attorneys,  exercised  by  reason  of  their 
relation  to  appellant  as  such.  There. is  no 
assignment  asserting  that  the  latter  contract 
was  more  advantageous  to  the  appellees  than 
the  former  or  no  contention  so  presented  in 
this  court  as  to  require  a  discussion  of  that 
question.  We  think  from  the  facts  shown  by 
the  record  that  there  was  ^flitlon/il  w/^rK 
required  after  the  employment;  that  is,  by 
the  institution  of  another  suit  which  was 
flled  and  evidently  required  nflrH^^mml  Inhnr 
Headley  v.  Good,  24  Tex.  232;  Clarke  v. 
Faver,  40  S.  W.  1009.  There  is  a  discussion 
by  appellee  in  this  court  by  which  thoy  seek 
to  show  that  the  compensation  was  no  more 
under  the  new  than  the  old  contract.  This 
we  shall  not  imdertake  to  determine.  The 
jury  found  under  the  facts  of  the  case  that 
the  new  contract,  as  entered  into,  was  rea- 
sonable. This  finding  is  not  attacked  by  a 
specific  assignment,  and  only,  If  at  all,  by 
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argument  or  influence.  We  believe  there  was 
no  reversible  error  in  refusing  the  two  issues 
requested  and  in  issue  No.  6  as  submitted, 
and  we  do  not  think  it  subject  to  the  criti- 
cism offered  by  the  assignment. 

[8]  The  third  assignment  asserts  error  in 
refusing  the  seventh  special  charge.  This 
was  a  general  charge  for  a  verdict  if  certain 
facts  were, found  true.  The  case  having  been 
Submitted  on  special  issues,  such  a  charge 
would  have  been  improper  if  It  had  been 
otherwise  correct,  wliich  we  are  inclined  to 
think  it  was  not. 

The  eighteenth  and  nineteenth  assignments 
seek  a  reversal  on  the  ground  that  the  ver- 
dict was  not  signed  by  the  foreman  of  the 
jury.  It  appears  by  the  bills  of  exceptions 
and  the  trial  court's  qualification  thereof 
that  the  court  submitted  the  case  on  special 
issues;  that  after  each  issue  the  Jury  wrote 
its  answer  upon  the  same  sheet  of  paper  up- 
on which  the  court  submitted  me  issue.  Aft- 
er the  Jury  returned  their  verdict,  the  court 
had  each  issue  read  over  to  them,  together 
with  their  answer  thereto,  and  inquired  as 
to  whether  that  was  their  verdict,  to  which 
the  Jury  responded  in  the  affirmative.  There 
appears  to  have  been  no  objection  made  at  the 
time,  but  afterwards  the  court  had  the  fore- 
man recalled  and  had  him  sign  the  same  as 
foreman.  It  has  been  held  repeatedly  in  this 
state  since  Dunlap  v.  Raywood,  43  Tex.  Civ. 
App.  269,  95  S.  W.  43,  that  the  statute  as  to 
signing  the  verdict  by  the  foreman  of  the 
jury  is  directory  only,  and,  if  properly  re- 
ceived, will  not  require  it  to  be  set  aside. 
Railway  Co.  v.  Jones,  178  S.  W.  p.  801; 
Crosby  v.  Stevens,  184  S.  W.  711;  Calvin  v. 
Neal,  191  S.  AV.  791,  at  pages  793,  794 ;  Barker 
v.  Ash,  194  S.  W.  467 ;  City  of  Henderson  v. 
Fields,  194  S.  W.  1004.  It  is  held  in  the 
above  cases  that  the  objection  made  after  the 
verdict  has  been  received  and  the  Jury  dis- 
charged came  too  late. 

[9]  All  the  members  of  the  Jury  declared 
the  verdict  to  be  the  one  agreed  to  by  them, 
and  in  such  case  the  formality  of  signing  is 
waived.  Crosby  v.  Stevens,  supra,  and  the 
authority  there  cited.  The  mere  fact  that 
the  trial  court  afterwards  required  the  fore- 
man to  sign  the  verdict  did  not  affect  the 
verdict  returned  by  the  Jury  into  court,  and 
at  which  time,  in  response  to  the  court's 
interrogation,  they  affirmed  it  as  their  ver- 
dict. 

There  was  no  error  in  sustaining  the  ob- 
jections to  the  testimony  of  which  complaint 
is  made  in  the  twentieth,  twenty-first,  and 
twenty -second  assignments. 

[10]  We  think  there  was  no  error  shown 
in  permitting  the  appellees  to  read  the  letters 
of  appellant  forwarded  to  them,  of  which 
complaint  is  made  in  the  twenty-third  as- 
signment. The  letters  were  not  wholly 
propositions  of  compromise,  but  consisted  of 
certain  declarations  which,  as  we  conceive 


it,  were  more  favorable  to  appellant  than 
against  him.  No  iujury  resulted  to  him,  and 
no  error  is  shown  in  their  admission. 

[11]  The  twenty-fifth,  twenty-sixth,  and 
twenty-seventh  assignments  complain  at  the 
action  of  the  court  in  refusing  certain  Issues 
and  charges.  These  issues  and  charges  are 
not  set  out  in  the  brief,  but  we  are  referred 
to  the  transcript.  We  do  not  think  the  as- 
signments properly  briefed.  They  will  be 
treated  as  waived. 

Under  the  twenty-eighth  assignment  there 
is  no  statement  of  what  the  evidence  was 
which  was  objected  to  on  cross-examination. 
Under  the  statement  made  in  the  brief  it 
would  appear  that  the  cross-examination  of 
appellant  was  directed  to  some  of  the 
grounds  urged  by  him  in  his  answer ;  at  any 
rate,  no  error  is  pointed  out  by  the  assign- 
ment or  statement 

There  are  many  assignments  which  appear 
to  raise  the  grounds  discussed  by  us  hereto- 
fore, but  which  are  not  specifically  mention- 
ed in  this  opinion.  All  the  assignments  are 
therefore  overruled.  We  believe  a  rehearing 
should  be  granted  in  this  case,  and  that  our 
former  Judgment  should  be  set  aside  revers- 
ing the  Judgment  of  the  trial  court,  and  that 
the  Judgment  of  that  court  should  be  affirm- 
ed; and  it  is  so  ordered. 

HAIjLs  J.  (dissenting).  I  am  unable  to 
agree  with  the  majority  in  the  disposition 
made  of  this  appeal.  The  rule  that  a  p&rty 
is  entitled  to  have  submitted  to  the  jury  try- 
ing his  case  every  material  issue  raised  by 
his  pleadings  and  the  evidence,  and  that  the 
failure  of  the  court, to  so  submit  such  issue 
when  duly  requested  is  a  serious  and  rever- 
sible error,  is  too  fundamental  to  require  ci- 
tation of  authorities  in  its  support  In  his 
first  amended  original  answer  appellant.  Lay- 
bourn,  alleged: 

"(7)  That  during  the  progress  of  said  prelim- 
inary development  of  said  cause,  on  demurrers 
and  otherwise,  in  about  May,  1911,  •  said  Bray 
became  dissatisfied  with  their  said  coutingeut 
compensation,  f^nd  upon  said  Bray's  expressing 
a  fear  that  he  would  never  receive  anything  for 
his  work,  and  would  incur  considerable  expense 
under  said  contingent  fee  arrangement  on  ac- 
count of  said  demurrers  being  sustained,  and  at 
his  solicitation,  defendant  guaranteed  him  that 
he  should  not  lose  anything  on  account  of  said 

contract,  whereupon,  on  or  about day  of 

May,  1911,  said  Bray  charged  this  defendant, 
so  he  has  since  been  informed,  with  the  sum 
of  $500  as  attorneys*  fees,  making  an  entry 
of  that  amount  on  his  books,  and  afterwards,  on 
or  about  the  30th  day  of  September,  1912,  after 
said  cause  had  been  tried,  said  Bray  called  de- 
fendant's attention  to  said  charge  of  $500  and 
another  charge  of  $500  which  he  claimed  they 
had  also  charged  him  in  connection  with  said 
litigation. 

"(8)  That  under  said  original  fee  arrangements 
of  one-third  above  $2,000  recovery  said  attor- 
neys would  have  been  entitled  to  about  $850, 
provided  and  in  case  the  judgment  rendered  in 
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said  cause  in  defendant's  favor  against  said 
Spaulding  Manufacturing  Company  on  dt  about 
September  28,  1912,  had  been  sustained  and  af- 
firmed by  the  higher  court,  it  being  specially 
provided  in  said  original  contract  of  employ- 
ment that  said  contingent  fee  of  one-third  above 
$2,000  recovery  should  be  payable  when  all  liti- 
gation growing  out  of  said  matters  was  ended. 

**(9)  That  this  defendant  was  induced  by  the 
misleading,  false,  and  fraudulent  representa- 
tions, statements,  and  conduct  of  the  said  Bray 
to  employ  him  as  his  attorney  to  continue  the 
said  Bray  in  his  employ  as  his  attorney  in 
said  matter,  and  to  enter  into  the  contract  of 
date  September  30,  1912,  substantially  copied 
in  plaintiffs  pleadings,  and  to  execute  the  note 
mentioned  therein  and  the  renewal  note  sub- 
stantially copied  in  plaintiff's  pleadings  of  Sep- 
tember 30,  1913,  to  the  Merchants'  National 
Bank  of  Grinnell,  in  this:    •    •    ♦ 

"(e)  That  said  contract  of  date  September  30, 
1912,  was  executed  a  day  or  two  after 'the  re- 
turn pf  said  verdict,  said  Bray  taking  advantage 
of  the  condition  of  defendant's  mind,  produced  by 
such  an  apparently  splendid  result  over  his  offer 
to  confess  judgment  in  the  sum  of  $1,500,  to  in- 
duce this  defendant  to  enter  into  such  contract 
and  agree  to  pay  even  more  than  would  have 
been  due  under  such  original  fee  arrangement 
in  case  said  judgment  should  have  been  upheld 
by  the  Iowa  courts,  said  Bray  overreaching  and 
misleading  this  defendant  in  regard  to  said  pro- 
posed compensation,  holding  out  and  represent- 
ing to  him  that  said  offer  to  confess  judgment 
for  $1,500  would  in  fact  have  been  a  good  and 
proper  settlement  of  said  matters  under  the 
law  and  facts  of  said  case,  defendant  being  ig- 
norant of  the  law  of  said  cause  and  dependent 
entirely  upon  said  Bray  for  correct  and  proper 
advice  as  to  same,  he  being  a  practicing  attor- 
ney and  claiming  special  knowledge  qf  the  law 
and  the  effect  given  to  certain  facts  by  the 
law. 

"(f)  That  said  contract  was  so  entered  into  up- 
on the  definite  and  positive  assurance  of  the  said 
Bray  that  the  record  of  said  case  was  in  such 
condition  as  to  insure  affirmance  of  said  judg- 
ment and  that  said  judgment  would  be  affirmed 
and  upheld  by  the  higher  courts,  and  defendant 
fully  xTrotected  thereunder,  not  only  in  the 
amount  of  about  $4,124.13,  which  had  been  sus- 
tained as  a  crejlit  in  defendant's  favor  against 
said  company  in  said  suit,  but  also  in  said 
sum  of  $295.87,  and  interest  so  recovered  over 
against  them,  said  Bray  stating  and  claiming 
to  defendant  that  there  was  nothing  in  the  rec- 
ord of  the  trial  of  said  cause  to  cause  a  re- 
versal, he  claiming  to  be  specially  learned  in 
the  law  and  versed  in  the  proceedings  of  the 
higher  <X>urt8  of  the  said  state  of  Iowa,  defend- 
ant knowing  nothing  of  such  things  except  as 
stated  to  him  by  said  Bray,  and  said  Bray  in- 
tending thereby  to  secure  unjust  advantage  of 
defendant  as  hereinafter  more  fully  shown.  •  •  • 

"(i)  Defendant  further  shows  that  he  has  rea- 
son to  believe,  and  does  believe,  based  upon  the 
above-stated  facts  and  the  acts  and  conduct  of 
said  Bray  in  connection  with  said  matters,  that 
he  purposely  induced  defendant  to  execute  said 
written  contract  of  date  September  30,  1912, 
without  making  to  defendant  that  full,  complete, 
and  honest  revelation  of  all  facts  known  to 
him  that  might  influence  defendant  in  continu- 
ing said  employment,  and  with  the  then  purpose 


and  intention  to  be  retained  as  attorney  for  said 
Spaulditag  Manufacturing  Company,  knowing 
*that  defendant  had  employed  and  relied  upon 
him  as  being  independent  of  any  and  all  of  the 
influences  of  said  company,  and  that  said  Bray 
feared  that  on  a  revelation  of  his  connection 
with  said  company  to  defendant  he  would  seek 
to  avoid  paying  said  compensation,  the  said 
Bray  thereby  intending  by  haying  this  defend- 
ant so  bound  by  said  written  contract  a  negotia- 
ble note  therein  mentioned  to  enforce  collection 
of  same,  notwithstanding  any  such  dissatisfac- 
tion on  the  part  of  defendant  or  his  efforts  to 
avoid  such  payment,  plaintiff  soon  thereafter 
transferring  said  note  to  the  Merchants'  Nation- 
al Bank  of  Grinnell,  Iowa.    ♦    ♦    • 

"(o)  That  if  defendant  had  known  at  the 
time  of  the  execution  of  said  contract  of  date 
September  30,  1912,  and  at  the  time  of  the  re- 
newal of  the  note  therein  mentioned,  the  facts 
hereinbefore  stated,  of  the  adverse  interests  and 
influences  affecting  plaintiffs,  and  of  their  lack 
of  good  faith  in  representing  and  advising  him, 
he  would  not  have  entered  into  such  contract 
nor  further  continued  them  as  his  attorneys. 

"(p)  That  said  original  contingent  fee  arrange- 
ment was  abrogated  by  the  arrangement  by 
which  defendant  guaranteed  and  agreed  to 
guarantee  plaintiffs  against  loss,  in  about  May, 
1912,  and  by  the  fixed  charge  of  $500  then  made 
against  him  and  the  subsequent  definite  charge 
of  an  additional  $5(X)  made  by  them  against  him, 
and  said  entire  fee  arrangement  was  then  charg- 
ed without  consideration  into  said  enlarged  con- 
tract and  note  of  September  80,  1912. 

"(q)  That  said  contracts  and  notes  mentioned 
in  said  last  contract,  as  well  also  as  renewal 
of  one  of  said  notes,  having  been  so  procured, 
without  said  Bray  making  that  complete  and 
full  statement  of  facts  that  is  required  of  an 
attorney  dealing  with  a  client  and  by  the  fraud 
iwd  deception  of  plaintiffs,  are  invalid  and  of 
no  force  or  effect  against  defendant,  and  plain- 
tiffs, having  so  deceived,  misled,  overreached, 
and  defrauded  defendant  in  said  matter,  are  not 
entitled  to  recover  against  him  on  account  of 
the  matters  affected  thereby." 

It  may  be  that  the  pleader  was  of  the  opin- 
ion that,  in  addition  to  his  allegations  show- 
ing the  execution  of  a  new  contract  providing 
for  increased  compensation  while  the  confi- 
dential relation  of  attorney  and  client  existed 
between  the  contracting  parties,  he  must  al- 
so show  that  positive,  affirmative  fraud  en- 
tered into  its  formation.  The  above  excerpts 
from  the  amended  original  answer  unques- 
tionably show  a  state  of  facts  to  which  the 
doctrine  of  uberrima  fldes  applies,  and  there- 
fore as  to  this  issue  the  allegations  of  fraud 
should  be  considered  as  surplusage.  In  reply 
to  this  pleading  the  appellee  alleged  that  the 
contract  of  September  30tli  was  not  as  favor- 
able to  them  as  the  first  contract.  This  al- 
legation was  denied  by  appellant's  supple- 
mental answer.  In  my  opinion  these  plead- 
ings clearly  and  definitely  present  the  issue 
of  utmost  good  faith,  which  I  insist  was  not 
fairly,  if  at  all,  presented  by  the  court's 
charge.  Considering  the  two  contracts  in  the 
light  of  undisputed  facts  disclosed  by  the  rec- 
ord,  the  second  contract,  dated   September 
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30,  1912,  while  the  confidential  relation  ex- 
isted, and  had  existed  for  more  than  three 
years,  is  unquestionably  more  favorable  to 
appellees  than  the  first  contract,  dated  March 
13,  1909.  The  contract  of  March  13,  1909, 
provides  for  a  contingent  fee.  By  its 
terms  It  bound  appellant,  Laybourn,  to  pay 
appellees  one-third  of  whatever  sum  might 
be  collected  for  him  over  and  above  $2,- 
000.  While  no  amount  was  actually  col- 
lected as  the  result  of  the  litigation,  Lay- 
bourn  was  permitted  to  retain  $4,124  of  the 
funds  already  In  his  hands  held  by  him  as 
an  agent  of  the  Spaulding  Company.  This 
being  the  fact,  he  would  have  owed  appel- 
lees, under  the  first  contract,  only  the  sum 
of  $708,  with  interest  from  the  date  the  judg- 
ment in  such  case  l)ecame  final.  The  second 
contract  provides  for  a  fee  certain  of  $1,000, 
$600  paid  by  note,  the  remaining  $500  to  be 
paid  upon  the  expiration  of  the  statutory  pe- 
riod for  appeal.  It  further  provides  for  $100 
additional  fee  in  the  event  of  an  appeal  and 
$200  more  should  the  Judgment  be  reversed 
by  the  Supreme  Court  of  Iowa.  The  major- 
ity opinion  states  that  from  the  facts  shown 
by  the  record  there  was  additional  work  re- 
quired after  the  employment.  I  do  not  think 
this  finding  is  sustained  by  the  record.  The 
testimony  of  Bray  shows  that  a  suit  was  first 
filed  June  22,  1910,  by  the  original  law  firm 
of  Boyd  &  Bray,  with  appellant  as  plaintiff, 
against  the  Spaulding  Company,  and  that  on 
August  22,  1910,  Spaulding  sued  appellant, 
both  actions  being  in  effect  for  accounting. 
Bray  testified: 

"Up  to  the  time  our  firm  changed  from  Boyd 
&  Bray  to  Bray  &  Shifflet  neither  of  said  ac- 
tioDB  had  been  tried,  but  several  demurrers  and 
motions  had  been  filed  and  argued.  The  action 
brought  by  W.  A.  Laybourn  against  the  Spauld- 
ing Manufacturing  Company  was  dismissed  on 
the  9th  day  of  January,  1912,  by  plaintiff.  This 
action  was  taken  after  a  conversation  between 
Mr.  Laybourn  and  myself  wherein  I  said  to 
him  that  in  my  opinion  it  would  be  easier  to 
defend  the  action  which  the  Spaulding  Manufac- 
turing Company  had  brought  against  him  than 
to  prosecute  the  action  which  he  had  brought 
against  the  Spaulding  Manufacturing  Company, 
both  of  which  actions  involved  the  same  trans- 
action. Mr.  Laybourn  stated  to  me,  in  sub- 
stance, that  he  entertained  the  same  view  that 
I  did  with  respect  to  the  matter  and  told  me  to 
dismiss  the  action  which  he  had  brought," 

While  it  is  true  that  the  judgment  in  Lay- 
bourn's  favor  was  appealed  to  the  Supreme 
Court,  appellees  evidently  knew  this  would  be 
done  before  the  second  contract  was  entered 
into,  and  they  did  not  testify  that  when  the 
first  contract  was  made  it  was  not  contem- 
plated that  the  case  might  not  be  appealed 
to  the  Supreme  Court.  Their  compensation 
under  the  second  contract  would  be  $1,300, 
a  difl'erence  in  their  favor  of  nearly  $600, 
and  in  addition  under  the  first  contract  tbeir 
fee  was  contingent,  while  under  the  second  it 


was  absolute.  Even  though  the  amount  of 
compensation  provided  in  each  contract  were 
the  same,  the  fact  that  the  last  contract  pro- 
vided for  an  absolute  fee  would  make  it  far 
more  favorable  to  appellees  than  the  first. 
The  evidence  of  Bray  quoted  above  shows 
that  it  would  be  easier  to  defend  against  the 
action  of  Spaulding  than  to  prosecute  for 
Laybourn  as  plaintiff.  If  any  additional  la- 
bor was  required,  it  was  that  of  changing  the 
petition  in  Laybourn's  action  against  Spauld- 
ing into  an  answer  in  the  other  case--<a  du- 
ty which  could  have  been  easily  performed  by 
a  competent  stenographer.  The  extent  of 
their  services  would  be  less  by  this  change. 
The  case  had  been  pending  for  more  than  two 
years  when  the  second  contract  was  entered 
into,  and  we  should  presume  that  appellees, 
being  diligent  and  competent  attorneys,  had 
their  case  fully  briefed  and  prepared  for 
trial.  Aside  from  the  stenographic  work,  no 
other  services  were  required  except  in  the 
trial  of  the  case  and  the  proeecntion  of  the 
appeal,  and  these  services  were,  of  course, 
contemplated  at  the  time  of  the  execution  of 
the  original  contract  in  1909.  The  law  is 
pthat  such  a  contract  is  presumptively  with- 
out consideration  and  void,  and  the  burden 
rests  upon  the  attorney  to  show  that  the  new 
contract  was  fairly  made,  was  reasonable, 
that  no  advantage  was  taken  by  reason  of  the 
confidential  relations  existing  between  them, 
and  that  the  client  entered  Into  it  with  full 
knowledge.  Waterbury  v.  City  of  Laredo, 
68  Tex.  565,  6  S.  W.  81 ;  Kahle  v.  Plummer, 
74  S.  W.  786;  2  R.  C.  L.  "Attorneys  at  Law." 
§§  42, 120. 

The  second  contract  being  presumptively 
void,  the  burden  of  proof  was  upon  appel- 
lee*— 

"to  show  the  fairness  of  the  transaction,  in 
that  the  compensation  provided  for  does  not  ex- 
ceed a  fair  and  reasonable  remuneration  for  the 
services  which  have  been  rendered,  or  which  it 
was  his  duty  to  render.  The  attorney  must 
show  that  the  contract  was  free  from  all  fraud, 
undue  influence,  and  exorbitancy  of  demaad. 
and  it  is  usually  held  that  by  way  of  establish- 
ing its  fairness  the  attorney  should  show  that 
the  contract  was  entered  into  by  the  client  free- 
ly and  with  a  full  understanding  as  to  his  rights 
and  as  to  the  effect  of  the  instrument,  and  that 
he  gave  his  client  full  information  and  disin- 
terested advice."    2  B.  O.  L.  p.  1038,  {  120. 

It  is  provided  by  Vernon's  Sayles'  Civil 
Statutes,  art.  1984a,  that— 

"Special  issues  shall  be  submitted  distinctly 
and  separately,  and  without  being  intermingled 
with  each  other  so  that  each  issue  may  be  sd- 
Bwered  by  the  jury  separately." 

By  referring  to  the  charge  it  will  be  seen 
that  the  first  paragraph  is  an  abstract  state- 
ment of  the  law  governing  the  duty  of  at- 
torneys generally  to  their  clients.  Admitting 
that  this  charge  was  proper,  I  Insist  that  it 
should  have  be^i  accompanied  by  a  special 
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Issue  presenting  the  point  to  the  jury. 
Knight  V.  Southern  Pacific  K.  R.  Co.,  41 
Tex.  406 ;  H.,  etc.,  Ry.  Co.  v.  Hartnett,  48  S. 
W.  775;  Dallas  Hotel  Co.  v.  Fox,  196  S.  W. 
647.  Appellant  requested  the  court  to  sub- 
mit special  issues  Nos.  (9)  and  (19),  as  fol- 
lows: 

"(9)  Did,  or  not,  plaintiff,  in  discussing  with 
defendant  the  execution  of  the  contract  of  Sep- 
tember 30,  1912,  conceal  from  defendant  any- 
thing relative  to  said  contract  known  to  them 
to  be  material  thereto  from  defendant's  stand- 
poinjt?" 

*H19)  Did  plain tifCs  exercise  the  utmost  good 
faith  and  scrupulous  fidelity  toward  defendant 
in  connection  with  the  execution  of  the  contract 
of  September  30,  1912  r 

•  These  issues,  if  submitted,  would  have 
pointedly  directed  the  attention  of  the  jury 
to  the  particular  facts  sustaining  the  defense 
of  want  of  utmost  good  faith  divorced  from 
the  issue  of  fraud.  If  given  (which  I  doubt), 
this  Issue  is  so  intermingled  with  the  issue 
of  fraud  that  I  think  it  resulted  in  confusing 
the  Jury.  The  nearest  approach  to  a  submis- 
sion of  the  issue  is  the  fifth  special  issue,  as 
follows: 

"(5)  Was  the  contract  of  September  30,  1912, 
reasonable  and  fairly  made  and  entered  into  be- 
tween the  parties  after  an  honest,  full,  and  fair 
understanding  of  all  material  matters  relating 
thereto?*' 

An  analysis  of  tbis  language  by  a  trained 
legal  mind  might  lead  to  the  conclusion  that 
it  embraced  the  question  of  utmost  good 
faith,  but  average  jurors  are  not  required  to 
be,  and  generally  are  not,  trained  lawyera 
Considered  alone,  this  paragraph  conveys 
the  idea  that  it  relates  to  the  question  of 
fraud  rather  than  that  of  utmost  good  faith, 
and,  intermingled  as  it  is  with  charges  and 
issues  on  fraud,  I  believe  the  Jury  so  under- 
stood it.  The  second  paragraph  of  the  charge 
deals  with  the  burden  and  quantum  of  proof 
upon  issues  of  fraud.  The  third  para- 
graph tells  the  jury  that  expressions  of 
opinion  do  not  constitute  fraud.  The  fourth 
paragraph  places  the  burden  of  proof  as  to 
the  material  allegations  of  their  petition  up- 
on appellees.  The  first  special  issue  submits 
the  question  of  appellee's  fraud  in  accepting 
employment  of  the  Spaulding  Company. '  The 
fourth  issue  submits  the  question  of  fraud 
in  tho  formation  of  the  last  contract,  and  the 
sixth  bears  upon  the  issue  of  ratification  by 
appellant  of  the  alleged  fraud  of  appellees  in 
the  formation  of  the  first  contract  In  fram- 
ing this  issue  the  court  may  have  intended  to 
refer  to  the  last  contract,  but  it  specifically 
mentioned  "the  contract  of  March  30,  1909," 
which  is,  to  say  the  least,  confusing.  1 
think  the  effect  of  the  fourth  issue  is  to  leave 
the  impression  upon  the  minds  of  the  jurors 
that,  unless  Layboum  proved  that  Bray 
made  misleading,  false,  and  fraudulent  rep- 


resentations and  statements  to  him  to  Induce 
bim  to  sign  the  last  contract,  it  was  valid, 
when,  as  a  matter  of  law,  it  was  presump- 
tively void,  because  made  while  the  confiden- 
tial relation  of  attorneys  and  client  existed, 
and  was  unquestionably  more  favorable  to 
the  attorneys  than  the  original  contract  of 
employment.  All  these  things,  when  consid- 
ered with  the  further  fact  that  no  charge 
was  given  placing  the  burden  of  proving  the 
presumptively  void  contract  to  be  a  valid  one 
upon  appellees,  should,  I  think,  reverse  the 
judgment,  even  though  appellant  neglected  to 
ask  a  special  charge  as  to  the  burden  of  proof 
upon  this  issue.  For  this  reason  I  cannot 
assent  to'  an  afilrmance,  and  believe  that  the 
judgment  should  be  reversed  under  rule  62a 
(149  S.  W.  X),  in  order  that  the  parties  by 
their  pleadings  may  eliminate  the  issue  of 
fraud  in  the  formation  of  the  first  and  second 
contracts,  and  the  case  be  tried  presenting 
the  Issue  of  utmost  good  faith  separately  and 
distinctly  to  the  jury. 

On  Motion  for  Rehearing  by  Appellant. 

HUFF,  C.  J.  We  did  not  think  it  neces- 
sary to  make  findings  of  fact  in  this  case,  for 
the  reason  that  there  were  no  assignments 
assailing  the  judgment  of  the  trial  court  or 
the  verdict  of  the  jury  on  the  ground  that 
the  evidence  did  not  support  them.  But,  in 
response  to  request  In  the  motion  to  make 
findings,  we  find  there  is  sufficient  evidence 
to  show  that  the  contract  of  employment  of 
appellees  by  appellant,  dated  the  13th  of 
Mardi,  1909,  was  to  recover  the  sum  of  |5,- 
3S9.20  claimed  by  appellant  to  be  due  him  by 
the  Spaulding  Manufacturing  C!ompany,  and 
as  consideration  for  such  services  appellees 
were  to  have  a  sum  equal  to  one-third  of  the 
amount  of  the  claim  which  may  be  collected 
over  the  sum  of  $2,000;  that  the  appellees,  in 
pursuance  to  this  contract,  filed  suit  in  the 
name  of  appellant  against  said  company  for 
said  amount.  The  Spaulding  Manufacturing 
Company  filed  an  Independent  suit  against 
appellant  for  $4,124.13.  The  appellees  rep- 
resented appellant  in  that  suit,  filing  an  an- 
swer setting  up  the  amount  due  appellant 
and,  as  we  gather  from  the  facts,  $1,500  in 
excess  of  the  amount  claimed  by  Spaulding. 
By  mutual  agreement  between  appellant  and 
appellees  the  first  suit  under  the  original 
contract  was  abandoned,  and  to  defeat 
Spaul ding's  claim  the  appellees,  as  attorneys, 
represented  appellant  in  the  case  filed  by 
Spaulding  against  appellant  and  defended 
him  in  the  lower  and  higher  courts  and  were 
Instrumental  in  defeating  Spaulding's  suit 
against  appellant.  The  contract  sued  on  was 
for  services  In  the  case  of  Spaulding  v.  Lay- 
bourn,  and  is  an  acknowledgment  of  services 
rendered  and  to  be  rendered  in  that  suit  and 
also  for  services  In  the  former  suit  instituted, 
and  for  which  services  in  said  cases  the  ap- 
pellees had  charged  $1,000,  as  set  out  in  the 
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pleadings  and  as  shown  In  the  original  state- 
ment of  this  case.  Thfe  first  suit  was  to  re- 
cover a  specific  amount.  One-third  of  the  re- 
covery was  to  be  appellees'.  In  the  second 
suit  appellees  and  appellant  sought  to  defeat 
a  recovery  against  appellant,  for  which  there 
was  no  fee  agreed  upon  until  the  contract  of 
September  30,  1912.  By  mutual  agreement 
the  first  suit  had  been  abandoned,  and  the 
second  was  defended  to  ultimate  success. 
The  appellant  admits  that  the  appellees  were 
entitled  to  $850  under  the  first  contract 
This  appellees  surrendered  upon  a  mutual 
agreement  to  abandon  the  first  suit.  They 
defeated  the  recovery  claimed  by  Spauldiug 
of  $4,124,  with  accrued  interest  sued  for,  and 
by  that  means  secured  appellant's  rights  and 
demands. 

[12]  The  uncontro verted  evidence  is  that 
a  reasonable  fee  for  such  services  was  $1,500. 
The  first  contract  did  not  obligate  the  appel- 
lees to  defend  the  second  suit. 

We  believe  under  the  facts  above  stated 
and  under  the  other  circumstances  shovni  in 
this  case  the  court  and  jury  were  authorized 
to  find  that  there  was  a  consideration  for  the 
contract  of  1912.  The  facts  are  sufficient  to 
support  the  findings  of  the  Jury  as  set  out  in 
the  opinion.  There  being  no  contract  to  de- 
fend the  second  suit,  the  appellees  had  a 
right  to  contract  for  compensation  for  their 
services  therein,  and  the  facts  show  it  was 
reasonable  as  found  by  the  jury.  The  cases 
cited  in  the  original  opinion,  Clarke  v.  Fav- 
er,  40  S.  W.  1009,  and  Headley  v.  Good,  24 
Tex.  232,  we  think,  sustain  our  holding. 

The  motion  will  be  overruled. 

HALL»  J.,  dissents. 


SCHAFF  V.  GORDON.     (No.  8153.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

June  7,  1919.     Rehearing  Denied 

July  5,  1919.) 

1.  Cabbiebs  <g=»320(24)— Injubt  to  Passen- 
GEB— Closing  of  Doob— Negligence— Jubt 
Question. 

In  passenger's  action  for  injuries  to  hand 
from  dosing  of  car  door,  question  of  car  em- 
ploye's negligence  in  closing  door  after  passenger 
had  placed  hand  on  door  jamb  to  steady  himself 
after  stepping  aside  to  permit  employ^  to  pass 
held  for  the  jury. 

2.  Cabbiebs  «g=5>320(30)— Injuby  to  Passen- 
GEB— Closing  of  Doob— Pboximats  Cause 
— JUBY  Question. 

Whether  train  porter's  negligence  in  dos- 
ing door  after  passenger  had  placed  his  hand  on 
door  jamb  to  steady  himself  after  stepping  aside 
to  permit  porter  to  pass  was  direct  cause  of  in- 
juries to  passenger's  hand  sustained  in  the  clos- 
ing of  door  held  for  the  jury. 


3.  Cabbiebs  «=>347(6)— Tnjuby  to  Passenger 
—Closing  of  Doob— Contbibutoby  Negli- 
gence. 

Whether  passenger  standing  in  vestibde  of 
train  was  negligent  in  placing  hand  on  door 
jamb  to  steady  himself  after  stepping  aside  to 
let  porter  pass  held  for  the  jury. 

4.  Cabbiebs  ^=»302(3)—Passenoeb6— Negli- 
gence OP  Employes— Liability  of  Cabbkb 
—Closing  and  Opening  of  Doob. 

Carrier  is  generally  liable  for  injury  caused 
by  employe's  negligence  in  opening  or  dosing  car 
door  without  warning  passenger  in  so  dose 
proximity  thereto  that  opening  or  dosing  of  door 
is  likely  to  injure  him. 

5.  Cabbiebs  €=5>318(1)— Injuby  to  Passex- 
GEB— Sufficiency  of  Evidence. 

Evidence  held  to  show  that  porter  in  dosing 
car  door  iLnew  that  passenger's  hand  was  upon 
jamb  thereof. 

6.  Cabbiebs  ^s>280(1)— Injubies  to  Passed- 
gebs. 

Carrier  is  not  insurer  against  personal  in- 
jury. 

7.  Cabbiebs  ^=>302(3)— Cabbiage  of  Passen- 
gees— Duty  of  Tbainmen. 

Train  employ^,  in  dosing  door,  is  charged 
with  the  duty  of  exercising  that  high  degree  of 
care  and  vi^Uance  to  prevent  injury  to  passen- 
ger that  a  very  prudent,  cautious,  and  competent 
person  would  have  exercised;  failure  to  exercise 
such  care  constituting  negligence  imputable  to 
the  carrier. 

8.  Cabbiebs  ^=>318(1)— Injuby  to  Passenger 
—  Negligence  Pboximate  Cause  —  Evi- 
dence. 

Evidence  held  to  show  that  porter  in  closing 
door  after  passenger  had  placed  hand  upon  door 
jamb  to  steady  himself  in  stepping  aside  to  let 
porter  pass  was  negligent,  and  that  such  neg- 
ligence was  proximate  cause  of  injuries  to  pas- 
senger's hand. 

Appeal  from  District  Court,  Dallas  Coun- 
ty ;  Kenneth  Foree,  Judge. 

Action  by  a  EX  Gordon  against  C.  £. 
Scbaff,  receiver  of  tbe  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas,  and  an- 
other. Judgment  for  plaintiff  against  de- 
fendant named,  and  he  appeals.     Affirmed. 

Chas.  C.  Huff  and  J.  M.  Chambers,  both  of 
Dallas,  for  appellant. 

Carden,  Starling,  Carden,  Hemphill  & 
Walface,  of  Dallas,  for  appellee. 

TALBOT,  J.  The  appellee,  G.  E.  (Jordon, 
sued  the  appellant,  C.  E.  Schaff,  as  receiver 
of  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas,  and  the  Pullman  Com- 
pany, to  recover  damages  in  the  sum  of 
^,000,  alleged  to  have  been  sustained  on  ac- 
count of  injuries  inflicted  by  the  negligent 
closing  of  a  Pullman  car  door  upon  appellee's 
hand  and  fingers. 

There  Is  no  controversy  over  the  pleadings. 
The  case  was  tried  before  a  jury,  submitted 
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upon  special  Issues,  and  upon  the  findings  of 
the  Jury  Judgment  was  rendered  ill  favor  of 
the  appellee  against  the  appellant  for  the 
sura  of  $500,  and  In  favor  of  the  Pullman 
Company.  The  appellant's  motion  for  a  re- 
hearing being  overruled,  he  perfected  an 
appeal.  No  appeal  from  the  Judgment  in 
fnvor  of  the  Pullman  Company  was  prose- 
cuted. 

At  the  close  of  the  evidence  the  appellant, 
by  motion  In  writing  and  by  a  special  charge, 
requested  the  court  to  direct  the  Jury  to  re- 
turn a  verdict  In  his  favor.  This  motion  of 
the  appellant  was  overruled,  and  said  special 
<*harge  was  refused.  The  appellant  excepted 
to  these  rulings  of  the  court  and  by  several 
assignments  of  error  complains  of  them  in 
this  court.  The  propositions  contended  for 
may  be  stated  as  follows:  First,  the  evidence 
fails  to  raise  any  issue  of  negligence  on  the 
part  of  appellant  or  its  servant  who  closed 
the  door,  whereby  appellee's  fingers  were  in- 
jured ;  second,  the  evidence  fails  to  show 
that  appellee's  injury  was  the  proximate  re- 
sult of  negligence  on  the  part  of  appellant's 
servant  who  closed  the  door ;  third,  the  evi- 
dence conclusively  shows  that  appellee  was 
guilty  of  contributory  negligence  in  having 
his  fingers  in  the  crack  of  the  door  until  they 
were  caught.  In  support  of  these  proposi- 
tions appellant  cites  Railway  Co.  v.  Overall, 
82  Tex.  247,  18  S.  W.  142. 

The  facts  are  without  dispute  and  are  sub- 
stantially as  follows:  The  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas  was,  at 
the  time  of  the  accident  in  question,  In  the 
hands  of  the  appellant  as  receiver,  and  the 
Pullman  coaches  in  the  train  upon  which  the 
accident  occurred  were  being  used  by  the  re- 
ceiver as  vehicles  for  the  carriage  of  passen- 
gers. The  appellee,  at  the  time  of  receiving 
the  Injury  complained  of,  was  a  passenger 
upon  the  train  of  said  receiver  en  route 
from  Dallas,  Tex.,  to  St.  Louis,  Mo.;  his 
transportation  including  Pullman  accommo- 
dations. The  lines  of  railway  then  being 
operated  by  appellant  and  the  train  upon 
which  appellee  was  a  passenger  crossed  Red 
river  a  few  miles  north  of  Denison,  Tex.  As 
the  train  upon  which  appellee  was  a  passen- 
ger was  leaving  Denison  the  appellee,  accom- 
panied by  Jess  Hassell,  boarded  the  rear 
car,  and.  passing  through  two  or  three  coach- 
es, reached  the  vestibule  of  the  Pullman  car 
in  which  they  had  their  reservations.  When 
appellee  and  his  friend,  Hassell,  reached  this 
vestibule,  the  door  leading  from  it  into  the 
Pullman  car  was  standing  open,  being  so  held 
by  a  catch  attached  to  the  inside  wall  of  the 
car.  Attached  to  the  door  was  an  oil  lamp 
check  spring  which  prevented  the  door  from 
slamming  shut  when  released  from  the  catch 
on  the  wall  and  caused  it  to  close  gradually. 
If  the  door  was  pushed  with  sufficient  force 
to  close  it  instantly  it  would  break  the  check. 
The  floor  of  the  vestibule  of  the  car  consisted 
of  a  platform  immediately  in  front  of  the 


car  door.  On  either  side  of  this  platform 
were  trapdoors  which  shut  down  over  the 
steps  of  the  platform  leading  up  from  the 
outside.  These  trapdoors  were  down,  and 
they,  with  the  platform,  make  the  floor  of 
the  vestibule  about  seven  feet  long  across 
the  end  of  the  car  and  three  feet  wide  from 
the  end  of  the  car  and  car  door  to  the  rear 
wall  of  the  vestibule.  The  door  in  the  end 
of  the  car  was  about  three  feet  wide.  When 
appellee  and  his  friend,  Mr.  Hassell,  reached 
the  vestibule  of  the  coach  in  question  the 
train  was  nearlng  Red  river,  and  Mr.  Has- 
sell suggested  to  appellee  that  they  stop  and 
see  the  Frisco  bridge  over  the  river,  which 
was  east  of  the  bridge  of  the  Missouri,  Kan- 
sas &  Texas  Railroad  and  over  which  appel- 
lee and  Hassell  were  to  pass,  but  appellee 
suggested  that  they  go  Inside  the  coach. 
They  stopped,  however,  on  the  platform,  and 
remained  there  a  minute  or  two  with  the 
view  of  seeing  the  bridge.  Mr.  Hassell  was 
standing  at  and  leaning  against  the  end  of 
the  vestibule  facing  the  end  door  of  the  car. 
The  appellee,  Gordon,  was  standing  next  to 
the  end  of  the  car.  At  this  time  the  outside 
door  of  the  vestibule  which  inclosed  the 
steps  on  the  east  side  was  open.  While  ap- 
pellee and  Hassell  were  standing^ on  the 
platform  a  negro  porter  came  by,  and  appel- 
lee, standing  next  to  the  end  of  the  car,  step- 
ped to  one  side  to  let  him  pass  and  placed 
his  hand  on  the  door  Jamb  of  the  door  In  the 
end  of  the  car  with  his  flngers  in  such  i)06i- 
tlon  that  they  could  be  .caught  and  mashed 
by  the  closing  of  the  door.  The  porter  came 
from  towards  the  rear  of  the  train  and  pass- 
ed through  the  vestibule  going  north  in  the 
direction  the  train  was  moving.  When  the 
porter  got  inside  the  car,  without  looking 
back  and  with  his  back  towards  appellee  and 
Hassell,  he  took  hold  of  the  door  with  his 
right  hand,  pulled  or  Jerked  it  from  Its 
fastening,  passed  on  and  the  door  closed, 
mashing  appellee's  flngers.  According  to  the 
testimony  of  Mr.  Hassell,  he  did  not  see  the 
porter  until  he  caught  hold  of  the  car  door, 
and  there  is  no  positive  testimony  that  the 
porter  knew  that  appellee's  hand  was  on  the 
facing  of  the  door  or  door  Jamb;  ,nor  does 
it  appear  that  he  knew  of  the  accident.  The 
porter  did  not  stop  on  the  vestibule,  but 
passed  right  on  through  the  end  door  into 
the  coach,  and  from  the  inside  released  the 
door  from  the  catch  and  caused  it  to  close. 
The  appellee,  in  stating  how  he  got  hurt,  tes- 
tified, in  substance,  that  he  and  Hassell  had 
stopped  on  the  rear  end  of  the  Pullman  In 
which  they  had  their  berths  for  possibly  a 
minute  or  a  minute  and  a  half ;  that  he  was 
standing  on  the  main  part  of  the  platform 
In  front  of  the  door  preparing  to  go  in,  and 
Mr.  Hassell  says,  ''Let's  stop  and  see  the 
bridge;"  that  he  said,  "No;  let's  go  in  the 
smoker;"  that  about  that  time  the  porter 
was  coming  back  of  him ;-  that  be  stepped  out 
of  the  way  and  let  the  porter  pass,  and  as 
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he  did  so  he  reached  up  arid  took  hold  of  the 
door,  Inasmuch  as  the  outside  door,  that  is, 
the  door  from  the  vestibule  to  the  ground, 
was  open;  that  he  did  not  see  the  porter's 
face  and  could  not  Identify  him;  that  he 
saw  the  porter  when  he  took  hold  of  the  door 
and  pulled  it  loose  from  the  little  bracket, 
and  that  the  porter  kept  on  going;  that  he 
was  off  his  balance  when  he  stepped  out  of 
the  way  and  reached  over  with  his  hand  to 
push  the  door  open ;  and  that  he  was  In  such 
a  position  that  he  could  not  very  well  push 
the  door  open.  He  further  testified  that  it 
was  the  edge  of  the  door  where  the  hinges 
were  attached  which  caught  his  fingers  as 
that  edge  closed  toward  the  jarab  to  which 
the  door  was  hinged;,  that  the  door  was 
stopped  before  It  got  clear  to  and  locked; 
that  his  hand  was  in  the  Jamb  of  the  door 
when  the  negro  passed  through  the  door; 
that  he  had  to  step  out  of  his  way  to  let 
him  by,  and  he  passed  by  his  (appellee's) 
hand  while  it  was  on  the  door  jamb ;  that  the 
porter  did  not  stop  and  look  at  his  hand,  and 
that  he  did  not  know  whether  he  saw  It  or 
not ;  that  the  jwrter  passed  right  on  by  him, 
and  as  he  went  on  Inside  he  caught  hold  of 
the  edge  of  the  door  on  the  knob  or  latch 
side,  ai¥i  as  the  door  came  shut  he  (appellee) 
caught  it  and  kept  it  from  coming  entirely 
to,  but  that  it  closed  sufficiently  to  catch 
and  mash  his  fingers  flat  and  cut  them  open 
to  the  first  joint.  The  porter  did  not  testify 
on  the  trial  of  the  case. 

The  contention  of  the  appellee  Is  that 
whether  appellant's  servant  in  closing  the 
door  failed  to  exercise  that  degree  of  care 
for  his  safety  as  would  have  been  exercised 
by  a  person  of  the  highest  degree  of  care 
and  caution  under  the  same  or  similar  cir- 
cumstances, and  whether  the  injury  to  ap- 
pellee's hand  was  the  direct  result  of  the 
want  of  such  care  on  the  part  of  said  serv- 
ant, and  whether  the  appellee,  in  placing 
his  fingers  in  the  crack  of  the  door  and  leav- 
ing them  there  until  caught  by  the  closing 
of  the  door,  exercised  such  care  for  his  own 
safety  as  a  person  of  ordinary  prudence 
would  have  exercised  under  the  same  or 
similar  circumstances,  become  and  were, 
under  the  evidence,  issues  of  fact  and  prop- 
erly submitted  to  the  jury  for  their  determi- 
nation. To  sustain  this  contention  the  case 
of  Railway  Co.  v.  Neely,  45  Tex.  Civ.  App. 
611,  101  S.  W.  481,  is  cited. 

[1-4]  The  decision  of  the  question  present- 
ed has  not  been  without  dlflSculty,  but  we 
have'  concluded  that  the  contention  of  ap- 
pellee Is'  correct.  The  issues  just  referred 
to  were  submitted  to  the  jury,  and  their 
findings  upon  them  are  favorable  to  appellee. 
Some  of  the  courts,  it  seems,  have  held  that 
an  adult  passenger,  who  exposed  himself  to 
injury  by  placing  his  hand  upon  the  jamb 
of  a  car  door  with  his  fingers  In  the  crack 
of  the  door,  was  guilty  of  contributory  negli- 
gence, as  a  matter  of  law.    3  Thomp.  on  Neg- 


ligence, S  2987.  But,  as  we  understand,  the 
weight  of 'authority  is  to  the  effect  that  for 
an  injury  caused  by  the  negligent  closhig  of 
a  car  door,  that  is,  a  closing  attributable  to 
some  act  constituting  negligence  upon  the 
part  of  the  carrier,  the  carrier  may  be  held 
liable  unless  it  be  shown  that  the  injured 
party  was  guilty  as  a  matter  of  fact  of  con- 
tributory negligence.  So  a  carrier  is  gener- 
ally liable  for  an  injury  to  a  passenger  caus- 
ed by  the  act  of  a  servant  who  knows,  or 
should  know  by  the  exercise  of  due  care, 
that  the  passenger  Is  in  a  position  of  proxim- 
ity to  a  car  door  so  that  the  opening  or  clos- 
ing thereof  is  likely  to  Injure  the  passenger, 
and  opens  or  closes  such  door  without  warn- 
ing the  passenger.  To  this  effect  is  the  case 
of  Railway  Co.  v.  Neely,  supra,  and  many 
cases  of  foreign  jurisdictions  that  might  be 
cited.  There  are,  however,  cases  holding  that 
a  carrier  Is  not  liable  for  an  injury  to  a  pas- 
senger caused  Ijy  the  opening  or  closing  of 
a  car  door  by  its  servant  when  the  servant 
had  no  reason  to  believe  that  the  passenger 
was  in  a  position  where  he  was  likely  to  be 
injured  by  such  act  Among  these  cases  are 
MunJhy  V.  Railway  Co.,  89  Ga.  832,  15  S.  E. 
774;  Hannon  v.  Boston  El.  R.  Co.,  182  MassL 
425,  65  N.  E.  809;  Martin  v.  Railway  Co., 
137  Mo.  App.  694,  119  S.  W.  444.  Our  conclu- 
sion is  that  the  facts  of  the  present  case  bring 
it  within  the  general  rule  stated,  and  that 
the  judgment  appealed  from  may  be  sustain- 
ed upon  the  authority  of  Railway  Co.  v. 
Neely,  although  the  facts  of  the  two  cases 
are  in  some  respects  dissimilar. 

[5]  As  we  have  shown,  the  appellee,  Gor- 
don, a  passenger,  for  some  undisclosed  reason 
alighted  from  the  train  at  Denlson.  When 
the  train  started  at  Denlson  he  boarded  the 
rear  car  and  proceeded  on  his  way  to  the 
Pullman  car  In  which  he  had  his  reservation. 
When  he  reached  the  vestibule  of  this  car, 
at  the  suggestion  of  his  traveling  companion, 
he  stopped  to  see,  when  the  train  approached 
near  enough,  the  Frisco  bridge  spanning  Red 
rivet"  just  east  of  the  railroad  upon  which 
he  was  traveling.  The  door  leading  from 
the  vestibule  into  the  Pullman  was  standing 
open,  and  likewise  the  outside  door  of  the 
vestibule  on  the  east  side  was  standing  open. 
While  the  appellee  was  standing  on  the  plat- 
form in  the  vestibule  next  to  the  end  of  the 
Pullman  and  near  the  open  door  leading  into 
It,  the  porter,  coming  from  the  rear  portion 
of  the  train,  passed  through  the  vestibule 
and  the  open  door  into  the  Pullman  and 
closed  the  door.  As  the  porter  passed 
through  the  vestibule  It  became  necessary 
for  appellee  to  step  to  one  side  to  allow  hlni 
to  pass.  This  he  did,  and  in  doing  so  be 
placed  his  hand  on  the  jamb  upon  which 
the  door  was  swung  with  his  fingers  in  the 
opening  between  the  door  and  the  Jamb,  and 
when  the  porter  closed  the  door  appellee's 
fingers  were  caught  and  Injured.  Unlike 
the  Neely  Case,  appellee  and  thC'Porter  were 
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not  attempting  to  use  or  pass  through  the 
door  at  the  same  time,  but  like  it  there  is  no 
direct  testimony  that  the  porter  saw  appel- 
lee's hand  upon  the  door  Jamb,  but  did  see 
appellee.  The  facts  are  also  similar  in  that 
it  became  necessary  for  appellee,  In  order  to 
permit  the  porter  to  pass,  to  step  to  one  side, 
an(T  that  as  he  did  so  he  placed  his  hand  upon 
the  door  Jamb,  and  while  in  that  position  the 
porter  passed  him  going  into  the  Pullman, 
and,  without  warning  or  the  exercise  of  any 
care  to  avoid  injuring  him  by  the  act,  clos- 
ed the  door.  The  effect  of  appellee's  testi- 
mony is  that  because  of  having  lost  his  equi- 
librium in  stepping  to  one  side  to  let  the  por- 
ter pass  and  because  of  the  open  door  of  the 
vestibule  he  placed  his  hand  upon  the  door 
Jamb.  In  view  of  the  undisputed  facts  that 
appellee  was  directly  in  front  of  the  porter 
as  the  latter  approached  the  door  to  enter  the 
car,  his  proximity  to  the  appellee,  and  neces- 
sary range  of  vision  at  the  time  appellee 
stepped  to  one  side  and  placed  his  hand  upon 
the  Jamb  of  the  door,  it  is  almost  inconceiv- 
able that  he  did  not  in  fact  observe  and 
know  the  position  of  appellee's  hand.  In- 
deed, the  conclusion  is  irresistible  that  he  did 
see. and  know  at  the  time  he  stepped  Into 
the  car  that  appellee's  hand  was  upon  the 
Jamb  of  the  car  door.  But,  as  before  stated, 
the  porter  did  see  appellee  standing  near 
the  car  door,  and  saw  him  step  to  one  side 
.to  let  him  pass,  and,  as  was  similarly  said 
in  Neely's  Case,  since  the  train  was  moving 
and  the  outside  door  of  the  vestibule  was 
open,  he  must  have  known  that  appellee 
would  take  some  steps  to  steady  himself  and 
avoid  the  possibility  of  being  thrown  from 
the  train  through  the  open  door  of  the  ves- 
tibule. As  was  said  in  Neely's  Case  so  may 
it  be  said  with  equal  propriety  in  this  case, 
the  facts  were  sufficient  to  put  the  porter 
upon  notice  that  the  plaintiff  would  or  might 
be  injured  in  the  manner  he  was,  or  in  some 
such  manner,  by  the  unexpected  closing  of 
the  car  door. 

[6, 7]'  In  Carroll  v.  Boston  St.  Ry.  Co., 
186  Mass.  07,  71  N.  B.  89,  where  a  passenger 
was  injured  by  the  act  of  the  conductor  in 
sliding  a  door  back  when  the  passenger  had 
his  hand  upon  the  Jamb  of  the  doorway  with 
his  thumb  in  a  slot  of  the  door,  having  plac- 
'  ed  it  there  to  support  himself  against  a  sud- 
den starting  of  the  car,  and  there  was  evi- 
dence that  the  conductor  was  facing  the 
passenger  at  the  time  and  very  near  him,  the 
court  held  that  the  conductor  knew,  or,  if 
he  had  exercised  due  care,  would  have 
known,  that  the  passenger's  thumb  was  in 
the  slot,  and  the  carrier  was  held  liable. 
While  a  carrier  is  not  an  insurer  against 
personal  injury,  yet  appellant's  servant  in 
closing  the  car  door  in  question  was  charged 
with  the  duty  of  exercising  that  high  degree 
of  care  and  vigilance  to  prevent  injury  to 
appellee  which  a  very  prudent,  cautious,  and 
competent  person  would  have  exercised,  and, 
,    214  S.W, 
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if  he  failed  to  perform  that  duty,  he  was 
guilty  of  negligence,  and  such  negligence  is 
imputable  to  the  appellant.  By  stopping  and 
standing  on  the  platform  of  the  car  appellee 
did  not  forfeit  his  right  to  have  appellant's 
servant,  who  knew  of  his  position  there, 
exercise  for  his  safety  the  care  and  diligence 
stated,  and  it  is  not  contended  that  in  so  do- 
ing he  was  guilty  of  contributory  negligence ; 
the  contention  being  that  he  was  guilty  of 
such  negligence  in  having  his  fingers  in  the 
crack  of  the  door. 

[8]  In  deference  to  the  findings  of  the  Jury, 
which  we  believfe  were  Justified  by  the  evi- 
dence, we  hold  that  the  porter  was  guilty  of 
negligence  in  closing  the  car  door,  and  that 
such  negligence  was  the  proximate  cause  of 
appellee's  injury. 

Do  the  facts  show  conclusively  that  the 
appellee  was   guilty  of  contributory   negli-, 
gence?    ThlB,  like  the  question  of  negligence 
on  the  part  of  the  servant  of  appellant  who 
closed  the  car  door,  was,  in  our  opinion,  an 
issue  of  fact  for  the  Jury.    The  facts  in  re- 
lation to  the  issue  of  contributory  negligence 
here  are  quite  similar,  we.  believe,  to  those 
upon  that  question  in  Railway  Co.  v.  Neely, 
and  this  court  held,  in  effect,  that  they  pre-^ 
sented  a  question  of  fact,  and  not  one  of  law.' 
Our  Supreme  Court,  in  Lee  v.  Railway  Co., 
89  Tex.  583,  36  S.  W.  63,  said: 

"Negligence,  whether  of  the  plaintiff  or  de- 
fendant, is  generally  a  question  of  fact,  and  be- 
comes a  question  of  law  to  be  decided  by  the 
court  only  w'hen  the  act  done  is  in  violation  of 
some  law,  or  when  the  facts  are  undisputed  and 
admit  of  but  one  inference  regarding  the  care 
of  the  party  in  doing  the  act  in  question;  in 
other  words,  to  authorize  the  court  to  take  the 
question  from  the  jury,  the  evidence  must  be  of 
such  character  that  there  is  no  room  for  ordi- 
nary minds  to  differ  as  to  the  conclusion  to  be 
drawn  from  it" 

The  act  charged  as  constituting  contribu- 
tory negligence  in  this  case  infringes  no  law, 
and  the  evidence  is  not  of  such  character 
that  there  is  no  room  for  ordinary  minds  to 
differ  as  to  the  conclusion  to  be  drawn  from 
it.  In  other  words,  the  facts  of  the  case  do 
not  "fill  the  requirements  of  the  law  in  order 
to  constitute  negligence  as  matter  of  law." 

In  Romlne  v.  Railway  Co.,  24  Ind.  App.  230, 
56  N.  E.  245,  it  appeared  that  a  passenger 
while  looking  through  an  outside  door  of  the 
car  was  resting  his  hand  on  a  closet  door  at 
his  side.  The  conductor  saw  him,  but  opened 
the  closet  door  without  warning.  The  passen- 
ger's fingers  slipped  in  the  crack  of  the  door 
and  were  injured  when  the  conductor  imme- 
diately afterward  closed  it.  The  court  held 
that  the  questions  of  the  defendant's  negli- 
gence and  the  plaintiff's  contributory  negli- 
gence were  for  the  Jury.     The  court  said: 

"The  question^  of  negligence  must  be  submit- 
ted to  the  jury  when  there  is  room  for  difference 
of  opinion  between  reasonable  men  as  to  the 
inferences  which  might  fairly  be  drawn  from 
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conceded  facts  as  well  as  where'  there  is  room 
for  such  difference  as  to  the  existence  of  the 
facts  from  which  it  is  proposed  to  infer  negli- 
firence.  *  •  *  Where  the  inferences  to  be 
drawn  from  the  proof  are  not  certfiin  and  un- 
controvertible, the  question  of  negligence  cannot 
be  decided  as  a  question  of  law,  by  directing  a 
verdict,  but  must  be  submitted  to  the  jury.*' 

It  follows  from  what  we  have  said  that, 
in  our  opinion,  the  case  Is  not  ruled  by  the 
decision  In  Railway  Co.  v.  Overall,  dted  by 
appellant.  In  that  case  Overall  was  stand- 
ing upon  the  platform  of  the  car  with  bis 
had  voluntarily  resting  upon  the  jamb  of  the 
car  door.  While  the  train  was  standing  still 
and  Overall  In  this  position,  the  brakeman 
suddenly,  without  knowledge  that  Overall's 
hand  was  upon  the  door  Jamb,  closed  the  door 
and  the  end  of  Overall's  finger  was  caught 
between  the  cleat  and  the  door  and  injured. 
The  only  evidence  that  the  brakeman  saw 
Overall  at  the  time  of  or  before  the  accident, 
was  the  statement  of  Overall  that  ^the  man 
who  shut  the  door  could  see  me  and  see 
where  my  hand  was  when  he  shut  the  door." 
As  was  said  in  the  Neely  Case: 

"This  evidence  did  not  show  that  the  brake- 
man  saw  Overall,  or  that  he  knew  he  was  in  a 
leaning  position  against  the  door  facing,  or  that 
he  knew  or  had  any  reason  to  believe  that  with 
the  train  standing  a  passenger  would  assume  a 
position  of  danger  or  voluntarily,  without  any 
jostle  or  moving  train,  place  himself  in  a  posi- 
tion of  peril;  nor  did  said  facts  so  proved  call 
for  this  exercise  of  any  degree  of  -care  on  the 
part  pf  the  brakeman." 

The  facts  in  the  case  at  bar  are  materially 
different  from  the  facts  pointed  out  in  the 
Overall  Case,  and  If  the  Neely  Case  Is  dis- 
tinguishable In  its  facts  from  the  Overall 
case,  so  that  both  may  stand  without  pre- 
senting a  material  confilct,  likewise,  in  our 
opinion,  is  the  present  case  distinguishable 
from  It,  and  is  not  in  conflict  with  it. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 


ILLINOIS  CENT.  R.  CO.  v.  RYAN. 

(No.  6238.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.    June  14,  1919.     Rehearing  Denied 
June  30,  1919.) 

1.  Railboads  <©=»5%,  New,  vol.  6A  Key-No. 
Series— Federal  Control— Actions— Con- 
tinuance—Discretion  . 

Refusal  to  continue  trial  in  action  against 
railroad  instituted  in  Texas  for  injuries  sus- 
tained in  Illinois,  upon  application  therefor 
based  upon  order  of  Director  General  of  Rail- 
roads No.  26,  was  discretionary  with  court. 

2.  Railroads  ^=>51/^,  New,  vol.  6A  Key-No. 
Series— Federal  Control— Actions— Dis- 
cretion—Continuance.        / 

In  view  of  Act  Cong.  March  21,  1918,  f  10 
(U.  S.  Comp.  St.  1918,  §  3115%j),  court  did 


not  abuse  its  discretion  in  refusing  a  third  con- 
tinuance of  action  against  a  railroad  instituted 
in  Texas  for  Injuries  sustained  in  Dlinois,  not- 
withstanding order  of  Director  General  of 
Railroads  No.  26,  where  suit  had  been  brought 
before  railroads  were  placed  under  Director 
General's  control. 

8.  BXBOUTION  «=>55— OUSTODIA  Leois. 

No  judgment  may  be  executed  against  or 
possession  disturbed,  where  property  is  in  cus- 
todia  legis. 

4.  Evidence  <9=»1G1(2)-— Statutes  or  anoth- 
er State.  ^ 
Under  Rev.  St.  1911,  art.  8692,  the  statu- 
tory law  of  another  state  can  be  proved  only 
by  introducing  in  evidence  the  authorized  print- 
ed statutes. 

6.  Evidence    ®=>161(2)  —  Laws    of    Other 
Countries— Testimony  of  Lawyers. 
Laws  of  foreign  countries  may  be  proved 
by  the  testimony  of  lawyers. 

6.  Evidence  ^=»8&— Laws  of  Other  State- 
Common  Law. 

To  overcome  presumption  that  the  con- 
struction of  the  common  law  of  another  state 
is  the  same  as  that  in  state  in  which  action  is 
brought,  the  construction  of  the  other  state 
must  be  pleaded  and  proven. 

7.  Evidence  ^=5>517— Law  of  Other  State- 
Expert  Testimony. 

The  unwritten,  common,  or  case  law  of  an- 
other state,  the  sources  in  which  it  may  be 
found  and  mode  of  its  application,  may  be  es- 
tablished by  expert  testimony  of  lawyer  en- 
gaged in  practice  in  such  state. 

8.  Appeal  and  Error  ^=»1056(6)— Review- 
Harmless  Error. 

In  action  in  Texas  for  injuries  sustained  in 
Illinois,  exclusion  of  defendant's  expert  testi- 
mony as  to  law  of  Illinois  was  harmless,  where 
under  the  findings  defendant  was  liable  even 
under  the  law  as  it  would  have  been  testified 
to  by  such  witnesses. 

9.  Appeal  and  Error  «=>931(1)— Review— 
Findings. 

Court's  findings,  where  not  challenged,  will 
be  taken  as  true  on  appeal. 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  J.  T.  Sluder,  Judge. 

Suit  by  Virgil  Ryan,  by  next  friend,  against 
the  Illinois  Central  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Hicks,  Phelps,  Dickson  &  Bobbltt,  of  San 
Antonio,  for  appellant 

J.  D.  Childs  and  J.  J.  Sweeney,  both  of  San 
Antonio,  for  appellee. 

COBBS.  J.  This  suit  was  filed  in  the  Sev- 
enty-Third district  court  on  the  27th  day  of 
November,  1917,  but  tried  upon  an  amended 
original  petition  filed  herein  on  the  ISth  day 
of  April.  1918. 

The  suit  is  against  the   Illinois  Central 
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Railroad  Company,  Incorporated  under  the 
laws  of  Illinois,  alleged  to  be  doing  a  rail- 
road business  in  the  state  of  Texas  with  an 
oface  In  San  Antonio,  where  It  maintains  an 
agent  or  representative. 

'This  suit  was  filed  by  appellee,  Virgil  Ryan, 
by  his  father,  Charles  E.  Ryan  as  next  friend, 
•  •  ♦  to  recover  damages  in  the  sum  of  $3,- 
000  for  personal  injuries  alleged  by  plaintiff  to 
have  been  received  through  the  negligence  of 
the  defendant  in  the  town  of  Minonk,  Wood- 
ford county,  Dl.,  on  or  about  the  11th  day  of 
November,  1910,  by  being  thrown  or  jarred 
from  an  oil  tank  car  on  which  plaintiff  was 
playing  at  the  time  a  train  of  appellant  coupled 
on  to  a  string  of  cars  of  which  the  oil  tank  car 
was  a  part 

**The  plaintiff  alleged  that  he  was  a  child  of 
only  nine  years  of  age,  and  that  the  defendant 
allowed  the  cars  to  stand  at  different  times  on 
the  track  in  question,  and  on  a  place  frequently 
used  by  pedestrians  as  a  footway  and  near  a 
crossing,  and  that  children  had  constantly  and 
notoriously  played  on  the  right  of  way  and 
standing  cars  of  the  defendant  under  circum- 
stances calculated  to  induce  the  children,  in- 
cluding plaintiff,  to  believe  that  their  presence 
on  said  premises  was  permitted  by  defendant 

"Plaintiff  also  alleged  the  negligence  of  the 
defendant  to  be  in  failing  to  ring  a  bell  or 
sound  a  whistle  of  the  locomotive,  and  in  op- 
erating the  train  at  a  high  rate  of  speed,  con- 
trary to  a  dty  ordinance  of  said  city  or  town, 
and  in  bumping  into  said  train  of  cars,  know- 
ing that  plaintiff  was  thereon,  and  in  a  posi- 
tion of  danger. 

"Appellant,  who  was  defendant  below,  an- 
swered by  general  and  special  exceptions,  by  a 
general  denial,  and  specially  pleaded,  in  sub- 
stance, that  the  tank  car  from  which  plaintiff 
fell  was  at  the  time  standing  in  the  railway 
yards  and  on  the  private  premises  of  defend- 
ant, and  that  the  plaintiff  had  no  business  there- 
on, and  was  a  trespasser  thereon  under  the 
laws  of  the  state  of  Illinois. 

"The  appellant  further  specially  pleaded  the 
laws  of  Illinois  with  respect  to  the  mutual  du- 
ties and  obligations  of  plaintiff  and  defendant, 
and  also  alleged  specially  an  ordinance  of  the 
city  or  town  of  Minonk  making  it  a  penal  of- 
fense for  any  one,  not  having  business  thereon, 
to  board  any  standing  or  moving  car  without 
permission,  within  the  limits  of  said  city  or 
town. 

"When  the  case  was  called  for  trial,  and  pri- 
or to  announcement  therein,  appellant  present- 
ed to  the  trial  court  a  motion  or  application  of 
the  defendant^  for  a  postponement  of  the  trial 
of  tliis  cause  during  the  period  of  federal  con- 
trol of  the  defendant  in  accordance  with  a 
proclamation  of  the  Director  General  of  Rail- 
roads, known  as  General  Order  No.  26  with 
respect  to  the  trial  of  cases  filed  in  courts  far 
removed  from  the  counties  where  the  accidents 
occurred,  and  whose  trial  would  result  in  the 
taking  of  railway  employes  off  their  trains, 
which  were  then  urgently  needed  for  the  trans- 
portation of  men  and  munitions  in  the  prose- 
cution of  the  war. 

"The  motion  or  application  was  verified  by 
the  asikistant  general  manager  of  defendant,  and 
the  allegations  thereof  were  not  denied  or  con- 
troverted by  plaintiff.    The  court  overruled  this 
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motion  or  application.  Thereupon  appellant 
filed  a  regular  motion  for  a  continuance  under 
the  terms  of  the  statute  of  Texas.  This  mo- 
tion wasalso  overruled.  The  defendant  except- 
ed to  the  action  of  the  court  in  both  instances 
in  overruling  said  aiotions,  and  nresented  its 
bills  of  exceptions,  which  were  duly  allowed. 

"The  defendant  thereupon  presented  its  plea 
in  abatement,  setting  up  the  right  of  appellant 
to  have  the  cause  continued  during  the  period 
of  federal  control,  under  the  terms  of  the  proc- 
lamation above  mentioned.  This  plea  was  also 
overruled,  to  which  defendant  excepted. 

**Thereupon  the  case  was  tried  before  the 
court  without  a  jury,  and  the  court  rendered  its 
judgment  in  favor  of  the  plaintiff  and  against 
appellant  for  the  sum  of  $3,000,  the  fulL 
amount  sued  for,  together  with  all  costs  of^ 
court  To  this  judgment  of  the  court  the  ap- 
pellant then  and  there  in  open  court  excepted. 

"In  due  time  appellant  filed  its  motion  for  a 
new  trial,  which  was  by  the  court  heard  and 
overruled,  to  which  action  of  the  court  the  ap- 
pellant then  and  there  in  open  court  excepted 
and  gave  notice  of  appeal,  and  in  due  time  filed^ 
its  appeal  bond,  bringing  the  cause  to  this 
court" 

The  appellant's  first,  second,  third,  fourth, 
fifth,  sixth,  and  seventh  assignments  all  are 
practically  to  the  same  effect,  complaining  of  ^ 
the  supposed  error  of  the  trial  court  in  not 
postponing  or  continuing,  and  not  sustaining 
plea  in  abatement,  raising  the  issue  that  said 
railroad  by  the  authority  of  the  President  of 
the  United  States,  known  as  General  Order 
No.  26  of  the  Director  General  of  the  United 
States,  alleging  that  the  just  interests  of  the 
government  of  the  United  States  would  be 
prejudiced  by  the  trial  of  this  cause  at  the 
then  present  term  of  court,  and  the  trial 
court  should  have  postponed  said  trial  dur- 
ing the  period  of  federal  control.  And  upon 
overruling  the  application  for  continuance, 
the  court  indorsed  on  appellant's  bill  of  ex- 
ception No.  2,  as  follows: 

"The  court  allows  this  bill  of  exception  No. 
2  with  the  following  qualifications: 

"(1)  The  court  qualifies  it  with  the  same' 
qualifications  as  used  in  qualifying  the  preced- 
ing bill  of  exception  No.  1,  which  may  be  con- 
sidered as  qualifications  of  this  bill. 

"(2)  The  court  also  finds  that  this  is  thd 
third  application  of  the  defendant  for  a  post-, 
ponement  or  continuance  of  this  cause,  and  as 
such  it  does  not  conform  to  our  statutory  re- 
quirements, and  the  court,  although  having  oth- 
er reasons,  does  not  deem  it  necessary  to  here 
state  them." 

[1,2]  The  reasons  given  by  the  court  in- 
dorsed on  bill  of  exceptions  No.  1,  are  too 
lengthy  to  insert,  but  seem  to  be  conclusive 
and  the  refusal  to  continue  was  within  the 
discretion  of  the  court,  which  was  not  abused, 
and  the  showing  was  not  sufilcient  to  sustain 
the  motion. 

[3]  We  have  examined  the  orders  issued  by 
the  Director  General,  and  there  is  nothing 
there  to  indicate  he  contemplated  or  intended 
to  interfere  with  the  Jurisdiction  and  orderly 
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procedure  of  courts  of  competent  jurisdiction 
or  the  rights  of  litigants  to  have  their  day  in 
court.  Of  course  no  judgment  may  be  exe- 
cuted against  or  the  possession  of  the  govern- 
ment In  any  manner  be  disturbed.  This  is 
true  in  every  case  where  property  is  in  cus- 
todla  legis.  This  suit  was  instituted  prior 
to  the  possession  and  control  by  the  govern- 
ment of  the  railroads,  through  the  Director 
General  of  the  United  States,  to  which  he 
has  not  become  or  been  made  a  party.  It, 
therefore,  in  no  manner  disturbs  him  or  re- 
quires him  to  take  notice  thereof  or  concern 
himself  with  respect  thereto  in  any  manner 
whatever,  unless  an  effort  should  be  made  to 
*disturb  the  possession.  But  we  fail  to  see 
how  the  court  in  this  issue  did  anything  con- 
trary to  the  wishes  and  directions  of  the  Di- 
rector General.  It  could  not  at  that  time,  by 
forcing  the  trjal,  causef  serious  Interference 
with  the  physical  operation  of  railroads  un- 
der the  control  of  the  government 

Section  10  of  the  act  of  March  21,  1918 
(chapter  25  [U.  S.  Comp.  St.  1918,  §  3115%  j]) 
provides,  among  Qther  things: 

"Carriers  while  under  federal  control  shall 
.  be  subject  to  all  laws  and  liabilities  as  common 
carriers,  whether  arising  under  state  or  fed- 
eral laws  or  common  law,  except  in  so  far  as 
may  be  inconsistent  with  the  provisions  of  this 
act,"  etc. 

It  provides  that  suits  may  be  brought,  and 
judgments  rendered.    It  provides: 

"No  defense  shall  be  made  thereto  upon  the 
ground  that  the  carrier  is  an  instrumentality 
or  agency  of  the  federal  government.  •  *  * 
But  no  process,  mesne  or  final,  shall  be  levied 
against  any  property  under  such  federal  con- 
trol." 

We  do  not  think  the  court  erred  in  his  rul- 
ing. For  the  support  of  our  views,  where  the 
same  question  is  discussed  and  decided 
against  appellant's  contention,  see  El  Paso  & 
S.  W.  Ry.  Co.  V.  I^vlck.  210  S.  W.  283 ;  Rail- 
way V.  Steel,  180  Ky.  290,  202  S.  W.  8^8; 
Moore  v.  Railway,  106  Misc.  Rep.  58,  174  N. 
Y.  Supp.  60,  In  January,  1919.  This  last 
book  cited  is  not  before  us,  but  seems  entirely 
in  point  as  copied  in  appellee's  briet  We  do 
not  think  the  case  of  Rhodes  v.  Tatum,  206 
S.  W.  115,  and  Wainwright  v.  Penn.  Ry.  (D. 
C.)  253  Fed.  459,  and  other  cases  cited  by  ap- 
pellant, are  to  the  contrary  of  what  we  hold. 

We  overrule  the  above-named  assignments. 

Appellant's  eighth  and  ninth  assignments 
of  error  and  propositions  thereunder  allege  as 
error  the  action  of  the  court  In  excluding  the 
answers  of  Weymouth  Kirkland  and  Robert 
J.  Slator,  attorneys,  practicing  In  the  state 
of  Illinois,  whose  testimony,  as  expert  wit- 
nesses, was  offered  to  prove  the  construction 
placed  upon  the  common  law  by  the  courts  of 
Illinois,  with  reference  to  the  duty  of  rail- 
roads, especially  In  regard  to  persons,  other 
than  employes,  on  the  premises  and  on  stand- 


ing or  moving  freight  cars  of  such  railway 
companies. 

The  court  excluded  the  testimony  of  both 
witnesses  on  the  subject  and  appellant  pre- 
served proper  bills  of  exception,  upon  which 
the  court  made  qualifications.  It  was  shown 
there  was  no  statute  In  Illinois  on  the  sub- 
ject. The  court  made  the  following  qualifica- 
tion on  the  bill: 

''The  court  allows  this  bill  of  exception  No. 
4,  with  the  following  qualifications  in  addition 
to  the  objections  stated  above  in  this  bill  as 
offered  by  plaintiff  at  the  trial  of  this  cause: 

"(1)  The  court  finds  from  the  evidence  intro- 
duced at  the  trial  that  the  servants  and  em- 
ployes of  defendant  who  were  at  the  time  op- 
erating said  train  before  bumping  into  the  emp- 
ty string  of  cars  standing  on  the  side  track  dis- 
covered and  knew  of  the  presence  of  the  minor 
plaintiff  on  the  tank  car  in  a  position  of  peril 
in  time  to  have  stopped  said  train  and  avoided 
bumping  into  the  cars  on  the  side  track  and 
prevented  the  injury  to  plaintiff  by  the  exer- 
cise of  ordinary  care  after  being  apprised  of 
plaintiff's  peril,  and  notwithstanding  after  be- 
ing 80  apprised  and  knowing  of  plaintiff's  peril 
the  said  servants  and  operatives  of  defendant's 
said  train  at  said  time  and  place  deliberately, 
wrongfully,  wantonly,  unlawfully,  negligently, 
and  with  gross  carelessness  bumped  into  said 
standing  cars,  and  thereby  proximately  caused 
plaintiff's  injuries  as  alleged  in  plaintiff's  peti- 
tion; therefore  the  court  deems  the  proposed 
proof  of  the  laws  of  Illinois  immaterial,  in  view 
of  the  issues  as  made  in  this  case. 

'*(2)  The  court  has  other  reasons  for  its  rul- 
ing, which  it  is  not  deemed  necessary  to  here 
enumerate." 

[4]  Our  statute  (article  8692)  provides  scat 
printed  statutes  under  the  authority  of  any 
state  will  be  received  In  evidence  In  our 
courts,  and  there  Is  no  other  v^ay  by  which 
to  prove  the  statutory  laws  of  any  other 
state.  It  was  held  in  A.,  T.  &  S.  F.  Ry.  Co. 
V.  Smythe,  55  Tex.  Civ.  App.  557,  119  S.  W. 
892,  that  the  decisions  of  the  Supreme  Court 
of  a  state  are  not  admissible  to  prove  the 
laws  of  that  state.  Proof  is  to  be  made  by 
the  introduction  of  the  statute  books  of  the 
state.  It  is  held  in  Lamb  v.  Hardy  (Sup.) 
211  S.  W.  445,  that  the  construction  of  the 
common  law  in  a  particular  state  may  be 
proven  by  Introducing  the  decisions  them* 
selves. 

It  is  held  in  Pacific  Express  Co.  v.  Pitman, 
30  Tex.  Civ.  App.  628,  71  S.  W.  313: 

"The  question  of  the  construction  of  the  Il- 
linois statute  by  the  courts  of  that  state  was 
not  considered  when  the  case  was  here  before. 
Nor  could  it,  for  that  matter,  be  considered  on 
the  present  appeal,  for  the  reason  that  we  can* 
not  take  judicial  notice  of  the  particular  con- 
struction given  a  statute  in  another  state.  To 
enable  us  to  do  this  for  the  purpose  of  revis- 
ing the  judgment  on  account  of  such  matter, . 
the  evidence  of  such  construction  as  well  as 
the  statute  itself,  ought  to  appear  in  the  state- 
ment of  facts.  The  cases  cited  fey  appellant  as 
construing  such  statute  are  Railway  Co.  r.  Si- 
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mon  [160  Bl.  648]  43  N.  E.  595;  Railroad  Co. 
V.  Carter  [165  lU.  570]  4C  N.  E.  375"  [36  L.  R. 
A.  527];  Burdict  v.  Missouri,  Padfic  R.  Co., 
123  Mo.  221,  27  S.  W.  453,  26  L.  B.  A.  387, 
45  Am.  St.  Rep.  628. 

[5]  In  regard  to  the  proof  of  the  laws  of 
foreign  countries,  it  Is  well  established  that  it 
may  be  done  by  the  testimony  of  lawyers. 
Sierra  Madre  Const.  Co.  v.  Brick,  65  S.  W. 
522.  See  McKelvey  on  (opinion)  Evidence; 
S  137,  and  cases  dted. 

[6,  7]  There  is  no  statute  In  the  state  of 
Illinois  upon  the  subject.  To  bind  onr  courts 
by  4:lie  construction  placed  upon  the  common 
law  in  that  state  to  overcome  the  presump- 
tion that  the  construction  is  the  same  there 
as  here  it  must  be  pleaded  and  proven.  The 
rule  is  laid  down  in  Ruling  Case  Law,  vol.  U, 
I  23,  p.  696: 

"When  the  question  is  one  of  unwritten,  com- 
mon, or  case  law,  expert  evidence  is  always  ad- 
missible to  prove  either  what  the  law  is,  or  the 
sources  in  which  it  may  be  found,  and  the  mode 
of  ita  eppUcatioD.  The  usual  source  of  such  j 
expert  testimony  ia  a  lawyer  engaged  in  prac- 
tice in  the  state  in  question"  and  dtations. 
Lawson  on  Expert  and  Opinion  Evidence  (2d 
Ed.)  p.  55  et  seq.;  Abbott's  Trial  Evidence  (2d 
Ed.)  §  22,  p.  100,  and  notes;  Jackson  v.  Jack- 
son. 82  Md.  17,  33  Atl.  317,  34  L.  R.  A.  773; 
P.  &  N.  T.  Ry.  Co.  V.  Evans-Snyder  Buel  Co., 
100  Tex.  191,  97  S.  W.  466. 

[8]  But  from  the  view  we  take  of  the  ques- 
tion no  Injury  resulted  from  the  ruling,  for  it 
appears  from  appellant's  contention  and  his 
bill  of  exception  and  the  finding  and  ruling  of 
the  trial  court  that  the  error  was  harmless,  i 
for  the  reason  that  the  findings  of  fact  mad^ 
by  the  trial  court  show  that  the  defendant  is 
liable  for  the  injuries  suffered  by  plaintiff 
even  though  the  law  as  contended  for  and 
sought  to  be  proven  should  be  applied  to  such 
findings. 

In  hill  of  exception  No.  12,  complaining  of 
the  exclusion  of  the  deposition  of  Robert  J. 
Slator,  who,  among  other  things,  would  have 
sworn  I 

"It  would  be  necessary  to  show  that  he  was 
on  or  near  the  track  or  car,  in  danger  of  being 
injured,  that  he  was  seen  by  the  person  in 
chanre  of  the  train  by  which  he  was  injured,  | 
and  that  after  he  was  so  seen  his  conduct  was 
such  that  such  employ^  of  the  company  should 
have  known  he  did  not  understand  and  appre- 
ciate his  danger,  and,  after  discovering  that 
fact,  made  no  effort  to  avert  the  injury,  but 
recklessly  and  wantonly  inflicted  it." 

And  that  part  of  the  testimony  of  Wey- 
mouth Klrkland  excluded,  complained  of  In 
bill  of  exception  No.  6,  in  part  was: 

*'A  person  who  is  on  the  tracks  or  on  the 
right  of  way  of  the  company  by  mere  suffer- 
ance or  passive  acquiescence  on  the  part  of 
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the  company,  and  without  objection  on  the  com- 
pany's part,  and  who  is  not  there  on  the  com- 
pany's business,  is  also  a  trespasser. 

'The  law  of  Blinois  makes  no  distinction  be- 
tween the  duty  that  the  railroad  company  owes 
an  adult  trespasser  and  that  owed  to  a  minor 
trespasser;  in  neither  case  does  the  company 
owe  them  any  duty.  The  only  thing  that  the 
law  requires  of  the  company  is  that  it  refrain 
from  willfully  and  wantonly  injuring  either  of 
them.  The  law  of  Illinois  makes  a  distinction 
between  the  degree  of  care  that  a  minor  must 
exercise  and  that  which  an  adult  must  exer- 
cise; but  there  is  absolutely  no  distinction  as 
far  as  the  care  of  a  defendant  is  concerned." 

Appellant  In  the  seventeenth  assignment  of 
error  complains  that  the  court  erred  because 
It  nowhe;'e  appears  from  the  testimony  that 
at  the  time  the  train  of  defendant  coupled  on 
to  the  standing  cars  employes  of  said  train 
knew  that  plaintiff  was  on  said  tank  car,  or 
knew  that  if  he  was  on  said  car  that  he  was 
in  a  position  of  danger.  And  in  the  eight- 
eenth assignment  that  the  plaintiff  was  a 
trespasser  at  the  time  of  his  injury;  was 
there  In  violation  of  law,  and  thereby  guilty 
of  contributory  negligence,  the  proximate 
cause  of  his  Injury.  We  will  discuss  these 
two  assignments  together. 

We  can  see  no  practical  distinction  be- 
tween the  law  in  Illinois  and  this  state.  Rail- 
way V.  0111s,  37  Tex.  Civ.  App.  281,  83  S.  W. 
851,  often  cited  and  followed.  The  facts  are 
somewhat  similar,  and  the  negligence  Is  of 
the  same  character.  The  court  has  found 
the  proximate  cause  of  the  negligence  was  the 
carelessness  of  appellant  in  so  handling  the 
cars  as  to  cause  the  injury.  The  trial  court 
found  as  n  fact  that  appellant  saw  and 
knew  of  the  perilous  position  of  appellees, 
and  by  the  exercise  of  proper  care  could  hnve 
prevented  the  injury.  The  findings  of  fact 
were  that  appellant  saw  and  knew  of  the 
perilous  position  of  appellee ;  that 

*'the  operatives  and  servants  of  defendant  neg- 
ligently, unlawfully,  and  willfully,  at  a  rate  of 
speed  greatly  in  excess  of  the  lawful  rate  of 
speed  as  established  by  the  laws  of  Illinois,  at 
such  a  time,  placed,  backed  a  freight  train  of 
defendant  onto  said  side  track,  and  bumped  in- 
to said  string  of  cars  with*  such  great  and  sud- 
den violence  as  to  knock  the  plaintiff  off  of 
said  cars  and  injure  him  to  the  extent  that  he 
lost  his  right  arm  at  the  shoulder  joint,  the  said 
negligence  of  defendant  being  the  proximate 
cause  of  the  injury,  the  plaintiiOF  not  being  guil- 
ty of  contributory  negligence  and  not  being  a 
trespasser  at  the  time  of  the  damage  in  the 
sum  of  $3,000." 

[9]  Appellant  has  in  no  way  challenged 
said  findings  made  by  the  court,  and  they 
must  be  taken  as  true. 

We  find  no  reversible  error  assigned,  over- 
rule all  the  assignments,  and  affirm  the  judg- 
ment of  the  court. 
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CONNER  V.  McAFEB.     (Na  1534.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

June  4,  1919.     Rehearing  Denied 

July  2,  1919.) 

1.  Appeal  and   Ebbob  ^=»662(3)  —  Bill  of 
Exceptions  —  Qualification   by  Judge  — 

CoNTBOLi:.INa  FOBCB. 

Where  the  qualification  of  a  bill  of  excep- 
tions by  the  trial  judge  contradicts  a  statement 
of  appellant's  counsel  in  the  body  of  the  bill, 
the  facts  stated  in  the  qualification  will  control. 

2.  Pleading  <g=»228— Exceptions  to  Answeb 
— Failube  TO  Pbesent  on  Time— Rule  of 

DiSTBICT    COUBT. 

In  view  of  a  rule  of  the  district  court  au- 
thorized by  Rev.  St.  arts.  1910,  1945,  where 
there  was  no  reason  why  exceptions  to  defend- 
ant's second  amended  answer  were  not  presented 
by  plaintiff  when  the  docket  was  called  for  such 
purpose  during  the  first  week  of  the  term  at 
which  the  case  was  tried,  the  refusal  of  the  trial 
court  to  consider  such  exceptions  was  proper. 

3.  Judgment    ^=»803  —  Suit    on    Vendob'b 
Lien  Notes— Disposition  of  Defendant. 

Where  a  defendant  was  duly  cited  by  per- 
sonal service  outside  of  the  state,  and  did  not 
appear,  but  made  default,  a  judgment  which 
foreclosed  the  vendor's  lien  securing  the  notes 
sued  on  as  to  such  defendfint  was  a  judgment 
in  rem ;  the*  only  judgment  which  the  court 
could  have  rendered  as  to  him,  and  disposed  of 
him  and  his  rights,  divesting  him  of  all  inter- 
est in  the  land. 

4.  Judgment  ^=5>470— Collates al  Attack- 
Disposition  OF  Defendant— Presumption. 

On  collateral  attack  upon  a  judgment  as  not 
disposing  of  a  defendant,  it  will  be  presumed 
that  some  disposition  of  him  satisfactory  to  the 
court  was  made. 

5.  Judgment  ^=»508— Collatebal  Attack- 
Insufficiency  OF  Pleadings. 

Collateral  attack  on  a  judgment  for  insuffi- 
ciency of  the  pleadings  cannot  be  sustained,  even 
though  the  judgment  granted  more  relief  than 
was  demanded,  which  did  not  render  it  void. 

6.  Tbial  ^=»143— Conflicting  Testimony— 
DiBScnoN  OF  Vebdiot. 

The  trial  court  should  not  have  directed  a 
verdict  for  either  party  on  conflicting  testimony 
as  to  a  point  of  fact. 

7.  Evidence  <&=»419(2)  — Pabol  Evidence  Af- 
fecting Deed— CONSiDEBATioN. 

In  suit  on  vendor's  lien  notes,  testimony  of 
defendant  buyer  with  reference  to  a  contract  he 
had  with  plaintiff,  the  assignee  of  the  notes  from 
the  vendor,  at  the  time  the  notes  were  executed, 
held  admissible  to  sustain  the  defense  set  up 
by  the  buyer,  the  recited  consideration  in  his 
deed  not  being  contractual,  so  that  parol  evi- 
dence was  admissible  to  show  the  real  considera- 
tion. 

Appeal  from  District  Court,  Randall  Coun- 
ty;   Hugh  L.  Umphres,  Judge. 


Suit  by  J.  M.  Conner  against  O.  R.  Mc- 
Afee. Judgment  for  defendant,  and  plaintiff 
appeals.     Reversed  and  remanded. 

B.  Frank  Bule,  of  Canyon,  for  appellant. 
A.  S.  Rollins,  of  Dallas,  and  W.  J.  Flesher, 
of  Canyon,  for  appellee. 

HALL,  J.    By  general  warranty  deed,  dat- 
ed September  20,  1911,  Geo.  M.  Eckert  and 
wife  conveyed  to  appellee,  McAfee,  a  certain 
section  of  land,  situated  in  Randall  county, 
for  a  recited  consideration  of  one  dollar,  and 
the  assumption  by  McAfee  of  two  notes  of 
$1,356  each,  executed  by  Eckert  to  L.  T.  Les- 
ter, said  notes  numbered  4  and  5,  dated  De- 
cember 1, 1907,  and  the  further  consideration 
of  the  execution  by  McAfee  of  three  notes  for 
$1,178.71  each,  of  even  date  with  the  deed, 
payable  to  Eckert,  one,  two,  and  three  years 
after  date  respectively.     On   September  26, 
1911,  Eckert  transferred  to  appellant  Conner 
the  three  notes  for  $1,178.71  each,  last  above 
described,  together  with   the  superior  title 
to  the  land.    Lester  filed  suit  against  Eckert 
In  May,  1912,  to  recover  upon  notes  **three 
and  four,"  alleging  that  on  December  1,  1907, 
Lester  had  conveyed  the  land  In  question  to 
Eckert  in  Consideration  of  the  execution  of 
five  notes  for  $1,356  each,  further  alleging 
that  notes  Nos.  1  and  2  had  been  paid  off; 
that  only  $68.78  remained  due  and  unpaid 
on  note  No.  3.     Appellai^t  Conner,  appellee 
McAfee,  and  Aimer  McAfee,  to  whom  C.  R. 
McAfee  had  conveyed  the  land,  were  made 
parties  defendant    There  is  no  allegation  in 
this  petition  that  C.  R.  McAfee  assumed  note 
No.  5.    Judgment  was  rendered  in  that  case, 
numbered  661  on  the  district  court  docket  of 
Randall    county,   in   favor   of    Lester    and 
against  0.  R.  McAfee,  November   13,  1912, 
for  the  full  amount  of  notes  4  and  5,  and  the 
balance  due  on  note  3,  and  foreclosing  the 
vendor's  lien  as  to  all  of  the  defendants.     It 
was  further  decreed  that  Lester's  lien  should 
be  prior  to  the  lien  held  by  appellant.    This 
lien  Was  evid^iced  by  the  three  notes  for 
$1,178.71  each.    Aimer  McAfee  was  divested 
of  all  title,  and  except  C.  R.  McAfee,  no  per- 
sonal liability  was  decreed  against  any  of  the 
defendants.    The  land  was  sold  in  due  time 
under  this  Judgment  and  purdiased  by  Lester 
and  his  attorney,  crediting  the  amount    of 
their  bid  upon  the  judgment. 

This  suit  was  filed  on  the  three  notes  for 
$1,178.71  each,  by  appellant  Conner  against 
C.  R.  McAfee  alone,  alleging  in  the  second 
amended  original  petition  the  execution  of 
the  notes ;  that  they  were  a  part  of  the  pur- 
chase money  for  the  said  land  which  had 
been  conveyed  by  EJckert  to  C.  R.  McAfee, 
by  conveyance  In  which  McAfee  assumed  the 
two  notes  for  $1,356  each,  above  described. 
It  is  further  alleged  that  defendant  failed 
to  pay  said  notes  and  permitted  the  land  to 
be  sold  to  satisfy  the  debt  and  lien  at  tlie 
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salt  of  L.  T.  Lester,  which  had  defeated  the 
plaintiff's  lien.    The  petition  further  alleges 
that  appellant  was  the  hona  fide  holder  foV 
valuahle   consideration    of  the   three  notes 
sued  on,  having  purchased  the  same  Septem- 
ber 26, 1911.    By  his  second  amended  original 
answer,  appellee  alleged  that  the  notes  sued 
upon    were    wholly    without    consideration; 
that  they  were  given  to  him  by  George  M. 
Eckert   as  accommodation   notes,  under  an 
agreement  between  plaintiff  and  defendant 
made  September  20,  1911,  prior  to  the  execu- 
tion of  the  deed  by  Eckert  to  him,  and  at  the 
request  of  the  said  Eckert;   that  under  said 
agreement  the  land  was  to  be  conveyed  to 
McAfee,  and  to  be  held  by  him  for  the  ac- 
commodation of  appellant,  and  when  appel- 
lant could  sell  the  land  then  the  notes  were 
to  be  surrendered  to  appellee  and  canceled, 
at  which  time  appellant  was  to  pay  the  two 
notes  for  $1,356  each  to  appellee,  who  owned 
them   at  that  time;    that,  as  long  as  said 
notes  were  In  the  hands  of  appellant,  there 
should  be  no  liability  on  them,  and  in  the 
event  they  were  sold  appellant  would  protect 
defendant  from  payment  of  the  same.    It  Is 
further  alleged  that  appellant  was  estopped 
from   prosecuting  this   suit   because  In  the 
early  part  of  the  year  1912,  after  the  appellee 
had  parted  with  the  title  to  the  first  lien 
notes  on  said  land,  he  offered  to  convey  the 
land  to  appellant,  asking  him  to  protect  the 
first  lien  notes  and  pay  the  same  off  and  pre- 
vent suit  thereon ;   that  appellant  refused  to 
accept  a  deed  to  the  land  or  to  pay  off  the 
first  Hen  notes  against  It,  but  permitted  Les^ 
ter  to  file  suit  thereon;    that  appellant  was 
a  party  to  said  suit  and,  though  duly  cited 
to  appear  and  answer,  wholly  failed  to  do  so 
and  failed  and  refused  to  ask  any  foreclosure 
as  to  the  notes  held  by  him;  that  hetfurther 
failed  and  refused  to  in  any  way  protect  any 
Interest  he  may  have  had  In  said  notes;  that 
plaintiff,  in  the  foreclosure  suit,  failed  to 
prepare  a  valid  judgment;    that  said  judg- 
ment does  not   dispose  of  all  the  parties. 
Wherefore  appellant's  lien  is  still  a  valid  and 
subsisting  lien,  and  that  he,  assuming  that 
he  owned  the  land,  did,  in  the  year  1916,  for 
a   valuable  consideration,  sell  'the  same  to 
one  C.  N.  Harrison,  and  is  therefore  estopped 
to  ask  a  personal  judgment  against  appellee. 
To  this  pleading  appellant  replied  by  his 
first  supplemental  petition,   containing  sev- 
eral special  exceptions,  a  general  denial,  and 
alleged  specially  that  in  the  deed  from  Eckert 
to  McAfee,  conveying  the  land  in  question,  it 
was  specially  provided  that  defendant  McAfee 
should  assume  and  pay  off  the  said  notes,  4 
and  5,  executed  by  Eckert  to  Lester,  at  the 
time  the  land  was  sold  by  Lester  to  Eckert; 
that  said  two  notes  in  the  sum  of  $1,356  each 
were  secured  by  a  lien  on  the  land  prior  to 
the  three  notes  sued  upon,  and  appellee,  hav- 
ing failed  to  pay  said  notes,  is  estopped  to 
contest   the   notes   sued   upon;     that,   after 
appellant  purchased  the  three  notes  in  suit, 


appellee  became  the  cfWner  of  the  two  notes 
for  $1,856  each,  and  thereupon  said  first  lien 
became  extingiiished  and  canceled;  and  that 
appellee,  in  order  to  defraud  the  plaintiff, 
willfully,  knowingly,  and  fraudulently  sold 
and  delivered  said  notes,  4  and  5,  to  one  L.  T. 
Lester,  and  immediately  thereafter  conveyed 
the  land  to  one  Aimer  M.  McAfee,  subject  to 
said  first  lien  notes,  and  subject  to  the  plain- 
tiff's three  notes,  and  then  refused  to  pay 
said  Lester  said  first  lien  notes,  causing  the 
latter  to  bring  suit  for  foreclosure,  and  to 
sell  the  land  under  his  judgment  for  tlie 
purpose  of  defeating  appellant's  lien  thereon ; 
that,  after  the  sale  by  the  sheriff  under  the 
foreclosure  by  an  agreement  with  L.  T.  Les- 
ter, appellee  paid  off  the  judgment,  and  Les* 
ter  caused  the  land  to  be  deeded  to  the  order 
of  appellee.  There  was  a  trial  to  the  court 
without  a  jury,  and  the  verdict  was  directed 
for  appellee. 

[1,21  Appellant  assigns  error  first  to  the 
action  of  the  court  in  refusing  to  consider 
the  special  exceptions  as  contained  in  his 
first  supplemental  petition  to  the  defendant's 
second  amended  answer.  If  these  exceptions 
had  been  urged,  they  should  have  been  sus- 
tained by  the  court.  They  were  not  urged 
during  the  first  week  of  the  court,  and  when 
the  case  was  called  the  second  week — the 
jury  week — ^the  trial  judge  refused  to  con- 
sider them.  The  bill  of  exceptions  shows 
that  the  case  was  called  on  Monday  morning, 
September  2,  1918,  for  trial ;  that  appellant's 
attorney  stated  to  the  court  that  with  leave 
he  had  filed  his  first  supplemental  petition  on 
August  28th,  and  had  some  special  exceptions 
to  the  second  amended  answer  which  had  not 
been  passed  upon  by  the  court ;  and  tliat  he 
had  had  no  opportunity  before  to  present 
them,  asking  that  the  court  then  consider  and 
pass  upon  all  of  his  exceptions.  The  bill  is 
qualified  by  the  trial  judge  as  follows: 

"Said  rules  being  authorized  by  articles  1910 
and  1945,  R.  S.,  and  being  as  follows:  'It  1b 
ordered  by  the  court  that  causes  on  the  jury 
civil  docket  at  all  subsequent  terms  of  court 
shall  be  taken  up  for  trial  on  Monday  of  the 
second  week  of  such  term,  and  that  in  all  cases 
in  which  juries  have  been  demanded  by  either 
party  all  questions  of  law,  demurrers,  exceptions 
to  pleadings,  etc.,  shall,  as  far  as  practicable, 
be  heard  and  determined  by  the  court  before  the 
day  so  designated.'  And  said  rale  and  order 
was  entered  upon  the  minutes  of  court  prior 
to  the  term  at  which  said  case  was  tried,  and 
the  judge  was  present  at  said  court  four  days 
of  the  first  week  of  the  term  at  which  this  case 
was  tried,  and  neither  party  offered  to  present 
their  exceptions,  although  the  docket  was  called 
for  that  purpose." 

It  will  be  seen  that  the  qualification  by  the 
trial  judge  contradicts  the  statement  in  the 
body  of  the  bill  that  appellant's  counsel  had 
not  been  afforded  an  opportunity  to  present 
his  exceptions.  In  such  case  the  facts  stated 
in  the  qualification  of  the  bill  will  control. 
No  reason  appears  in  the  record  why  the  ex- 
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ceptlons  were  not  presented  when  the  docket 
was  called  for  that  purpose  during  the  first 
week,  and  this  assignment  presents  no  er- 
ror. Briggs  V.  Rush,  1  Tex.  Civ.  App.  10, 
20  S.  W.  771. 

[3-5]  The  second  assignment  attacks  the 
court's  action  in  directing  a  verdict  for  ap- 
pellee. On  the  part  of  appellee,  it  is  contend- 
ed that  the  judgment  rendered  In  cause  No. 
661  is  void  upon  two  grounds:  First,  because 
it  does  not  dispose  of  Eckert;  and,  second, 
personal  judgment  is  rendered  against  Mc- 
Afee for  the  amount  of  notes  4  and  5,  when 
in  the  petition  it  is  alleged  that  he  assumed 
notes  3  and  4.  This,  of  course,  is  a  collateral 
attack  upon  the  judgment  by  a  party  to  it, 
who  subsequently  acquired  the  land  from  the 
purchasers  at  the  execution  sale.  We  do  not 
assent  to  the  proposition  that  the  judgment 
does  not  dispose  of  Eckert.  The  judgm^it 
recites  that  he  was  "duly  cited  by  personal 
service  outside  of  the  state  and  came  not, 
but  wholly  made  default."  Under  such  cir- 
cumstances, the  court  would  not  have  been 
warranted  in  rendering  personal  judgment 
against  him.  The  judgment  proceeds  to  fore- 
close the  vendor's  lien  which  existed  to  se- 
cure the  notes  and  is  as  to  Eckert  a  judgment 
in  rem — the  only  judgment  which  the  court 
could  have  rendered  as  to  him.  He  filed  no 
answer  and  asked  for  no  affirmative  relief, 
and  we  think  the  effect  of  the  judgment  is  to 
divest  him  of  all  interest  in  the  land  de- 
scribed in  the  judgment.  Even  though  his 
aame  had  not  been  mentioned,  the  rule  is  that 
on  collateral  attack  it  will  be  presumed  that 
some  disposition  was  made  of  him  satisfac- 
tory to  the  court.  While  the  pleading  does 
not  show  that  McAfee  assumed  to  pay  note 
No.  5,  for  which  judgment  was  also  rendered 
against  him,  this  objection  goes  to  the  suffi- 
ciency of  the  pleadings.  If  McAfee  had  ap- 
pealed, this  defect  in  the  judgment  would 
have  required  the  plaintiff  to  enter  a  remitti- 
tur ;  failing  to  do  this,  the  judgment  should 
have  been  reversed.  But  no  appeal  was 
ever  prosecuted  from  that  judgment.  In  an 
exhaustive  note  to  the  case  of  Jarrell  v. 
Laurel  Coal  &  Land  Co.,  reported  in  L.  R.  A. 
1016E,  the  question  of  a  collateral  attack  up- 
on a  judgment  because  of  the  insufficiency  of 
the  pleadiiigs  is  fully  discussed,  and  a  multi- 
tude of  cases  from  practically  every  state  in 
the  Union  is  cited,  holding  that  such  attack 
cannot  be  sustained,  and  that,  even  though 
the  judgment  should  grant  more  relief  than 
is  demanded,  it  is  not  void.    To  the  same 


effect  Is  Moore  v.  Perry,  13  Tex.  Civ.  App. 
204,  35  S.  W.  838.  Appellee  further  contends 
that  because  appellant  acquired  the  legal 
title  to  the  land  when  he  purchased  the 
notes  sued  on  in  the  instant  case,  and  be- 
cause the  judgment  In  cause  No.  661  is  void, 
when  he  conveyed  the  land  November  18, 
1916,  by  quitclaim  deed  to  C.  N.  Harrison,  for 
a  recited  consideration  of  $50  in  hand  paid, 
he  elected  his  remedy  and  is  not  now  entitled 
to  recover  upon  the  notes  given  him  by  ap- 
pellee as  purchase  money  for  the  land.  This 
contention  would  be  sound  if  we  could  hold 
the  judgment  to  be  void.  It  appears  from 
the  record  that  the  trial  judge  instructed  the 
verdict  in  favor  of  appellee  upon  this  theory. 
Since  we  cannot  hold  the  Judgment  void 
upon  collateral  attack,  the  court  was  not 
authorized  to  peremptorily  instruct  the  Jury, 
and  this  assignment  is  sustained. 

[6]  Under  the  third  assignment  it  is  in- 
sisted that  the  court  erred  in  not  directing  a 
verdict  for  the  appellant  There  was  a  con- 
flict in  the  testimony  between  Conner  and 
McAfee,  with  reference  to  the  agreement  un- 
der which  McAfee  alleges  the  notes  sued 
upon  were  executed.  This  being  the  case, 
the  court  should  not  have  directed  a  verdict 
for  either  party. 

[7]  It  is  contended  under  the  fourth  assign- 
ment tliat  the  court  ^erred  in  admitting  the 
testimony  of  the  defendant  McAfee  with 
reference  to  the  contract  he  bad  with  plain- 
tiff at  the  time  the  notes  were  executed.  We 
think  this  testimony  was  admissible  to  sus- 
tain the  defense  set  up  by  McAfee.  The  re- 
cited consideration  in  the  deed  from  Eckert 
to  McAfee  was  not  contractual,  and  as  dis- 
cussed by  this  court  in  Matheson  v.  C.  B. 
Livestock  Co.  et  al.,  176  S.  W.  734,  and  author- 
ities cited  therein,  under  such  circumstances 
parol  evidence  is  admissible  to  show  the  real 
consideration  for  the  deed.  In  the  case  of 
Watson  V.  Rice,  166  S.  W.  106,  in  which  a 
writ  of  error  was  denied  by  the  Supreme 
Court,  we  held  that  parol  evidence  was  ad- 
missible to  show  the  real  consideration  for 
a  promissory  note  as  wdl  as  the  terms  and 
conditions  on  which  it  was  delivered  to  the 
payee.  Without  entering  again  into  a  dis- 
cussion of  the  question  by  reference  to  that 
case,  and  the  authorities  cited,  it  will  be 
seen  that  the  court  did  not  err  in  admitting 
this  testimony. 

Because  the  court  erred  in  directing  a  ver- 
dict for  appellee,  the  Judgment  is  reversed, 
and  the  cause  remanded. 
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IIARLAN  et  al.  t.  PALFURRIAS  MERCAN- 
TILE 00.    (No.  6220.) 

(Court  of  (^yil  Appeals  of  Texas.  San  An- 
tonio. May  7,  1910.  On  Rehearing,  June 
14,  1919.  Purther  Rehearing  Denied  July  5, 
1019.) 

1.  Pleading  «s»236(3)— Tbiait-Amendment 
— REFUSAii  OF  Leave— DiBCRETioN. 

In  action  to  recover  on  contract  for  boring 
wells,  the  court  did  not  abuse  its  discretion  in 
refusing  to  allow  defendant  to  file  amended  an- 
swers alleging  that  defendants  were  agents  of 
a  third  party,  who  alone  was  liable  to  plaintiff, 
where   amendment  was  not  offered   until  case 

was  called  for  trial. 

I 

2.  Appeal  and  Erbob  ^ss>1068(2)— Evidenoe 
— ^Harmless  Erbob. 

In  action  on  contract  for  boring  wells,  ex- 
cluding testimony  that  one  defendant  was  em- 
ployed by  a  third  party  for  purpose  of  drilling 
wcUb,  and  plaintiff  knew  such  to  be  case,  etc., 
held  not  reversible  error,  where  defendant  was 
permitted  to  testify  to  substantially  same  facts. 

8.  Appeal  and  Ebbob  «s»1071(6)— Revkbsi- 
BU  Ebbob— Pin  DiNos. 

While  findings  of  fact  and  conclusions  of 
law  should  be  filed  upon  timely  request,  the  re- 
fusal to  do  BO  is  not  reversible  error  where  a 
statement  of  facts  is  filed. 

On  Rehearing. 
4.  Contracts  ^=>350(1)  —  Evidence  —  Sutfi- 

CIENCT. 

In  action  to  recover  for  cost  of  boring  wells 
under  a  contract  with  two  landowners  who 
agreed  to  pay  plaintiff  through  a  third  party, 
evidence  held  not  to  sustain  a  verdict  that  de- 
fendants were  jointly  liable. 

Error  from  Nueces  County  Court;  H.  M. 
Holden,  Special  Judge. 

Action  by  Palfurrias  Mercantile  Company 
against  A.  S.  Harlan  and  another.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Reversed,  and  remanded  on  rehearing. 

O.  R.  Scott,  Boone  &  Pope,  R.  B.  Russell, 
and  E.  a.  McCampbell,  all  of  Corpus  Christi, 
for  plaintiffs  in  error. 

Kleberg,  Stayton  ft  North,  of  Corpus 
Christi,  for  defendant  In  error. 

COBBS,  J.  This  suit  was  originally  insti- 
tuted in  Brooks  county.  The  defendants  hav- 
ing Interposed  their  plea  of  privilege  to  be 
sued  in  the  county  of  their  residence,  it  was 
transferred  to  the  county  court  of  Nueces 
county. 

Defendants  in  error  as  plaintiffs  in  the 
trial  court  sought  to  recover  the  alleged  con- 
tract price  on  a  joint  express  contract  de- 
fendant in  error  Downs  was  alleged  to  have 
had  with  plaintiffs  in  error  as  defendants, 
and  in  the  original  petition  alleged  that  on 
or  about  the  3d  day  of  September,  1914,  Perry 


Downs  entered  into  an  agreement  with  de- 
fendants'Jointly,  whereby  he  agreed  to  bore 
for  them  four  certain  wells  on  land  owned 
by  them  at  and  for  the  agreed  price  of  00 
cents  per  foot;  that  two  wells  were  to  be 
drilled  on  two  certain  tracts  of  land  owned 
by  the  defendant  Harlan,  and  two  wells  on 
two  certain  tracts  of  land  owned  by  the  de- 
fendant Hutchins,  and  **the  said  defendants 
and  each  and  both  of  them  then  and  there 
agreed  to  pay  said  plaintiff  the  sum  of  GO 
cents  per  foot";  that  the  plaintiff  Downs  com- 
pleted the  drilling  of  all  four  wells  in  Jan- 
uary, 1915,  and  that  the  two  w^ls  drilled  on 
the  land  of  the  defendant  Harlan  aggregated 
a  depth  of  1,130  feet,  making  a  total  of  2,260 
feet,  at  and  for  the  price  of  60  cents  per 
foot,  and  making  the  total  due  plaintiff 
Downs  by  the  defendants  Harlan  and  Hut- 
chins  of  $1,356 ;  that  the  defendants  had  paid 
the  plaintiff  Downs  the  sura  of  $678,  leaving 
a  balance  due  the  plaintiff  Downs  by  defend- 
ants of  $678,  payment  of  which  had  been  de- 
manded, but  refused  by  the  defendants ;  that 
on  the  28d  day  of  January,  1915,  the  plain- 
tiff Perry  Downs,  for  a  good  and  valuable 
consideration  to  him  paid  by  the  Palfurrias 
Mercantile  Company,  transferred  and  as- 
signed his  said  claim  for  $678  against- the 
defendants  and  each  of  them  to  the  said 
Palfurrias  Mercantile  Company,  "the  pay- 
ment of  which  the  said  plaintiff  Downs  has 
guaranteed  to  *  ♦  ♦  Palfurrias  Mercan- 
tile Company."  There  was  a  prayer  for  judg- 
ment for  $678,  with  interest  at  the  rate  of 
6  per  cent,  from  Pebruary  1,  1915. 

Defendants  (plaintiffs  in  error)  answered 
by  an  original  answer  containing  general 
demurrer  and  general  denial.  On  the  day 
the  cause  was  called  for  trial  defendants  filed 
their  first  amended  original  answer,  which 
contained  the  general  demurrer,  certain  spe- 
cial exceptions,  general  denial,  and  special 
answers. 

The  cause  was  tried  by  the  court  without 
a  jury,  and  after  plaintiffs*  petition  was  read 
the  defendants  read  their  amended  answer, 
and  after  the  reading  plaintiffs  objected  to 
the  filing  thereof,  and  asked  that  same  be 
struck  from  the  file,  and  the  court  refused 
to  consider  same  filed  in  so  far  as  any  part 
thereof  was  concerned  except  the  demurrers 
and  exceptions,  and  declined  to  regard  any 
other  part,  which  action  was  excepted  to  by 
defendants.  Thereupon  the  court  heard,  con- 
sidered, and  overruled  defendants'  general 
and  special  exceptlohs,  except  the  fourth, 
directed  to  plaintiffs'  failure  to  state  wheth- 
er the  agreement  alleged  was  written  or 
oral,  which  was  sustained,  and  plaintiffs 
granted  leave  to  file  a  trial  amendment,  and 
defendants  again  asked  leave  to  file  an 
amended  answer,  which  was  again  denied  by 
the  court.  To  this  action  of  the  court  de- 
fendants excepted. 
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The  cause  being  submitted  to  the  court 
without  a  Jury,  Judgment  was  rendered  in 
favor  of  Falfurrias  Mercantile  Company  for 
the  full  amount  sued  for,  principal  and  in- 
terest, and  costs  against  defendants  jointly 
and  severally,  and  that  plaintiff  Perry  Downs 
take  nothing.  Defendants  excepted  to  the 
Judgment  against  them,  gave  notice  of  ap- 
peal, and  were  granted  60  days  after  ad- 
journment in  which  to  prepare,  have  ap- 
proved and  file  bills  of  exception  and  state- 
ment of  facts.  They  also  filed  and  presented 
written  request  to  the  court  to  prepare  and 
file  conclusions  of  fact  and  law  which  was 
granted,  but  no  conclusions  filed.  E]xception 
was  duly  taken. 

The  first  error  complains  that  the  court 
refused  to  let  defendants  file  and  have  con- 
sidered their  first  amended  original  answer, 
prepared  and  tendered  to  be  filed  before  an- 
nouncing ready  for  trial.  Leaving  out  the 
exception,  the  answer  tendered  is  as  fol- 
lows: 

'*And  for  answer  herein  said  defendants  deny 
each  and  every  allegation  contained  in  plain- 
tiffs' said  petition,  and  of  this  they  put  them- 
selves upon  the  country. 

"And  by  xi ay  of  special  answer  herein,  with- 
out in  any  manner  waiving  their  exceptions, 
bat  still  insisting  upon  the  same,  these  defend- 
ants, and  each  of  them,  deny  that  they  ever  en- 
tered into  any  contract  as  pleaded  by  the  plain- 
tiff wherein  they  or  either  of  them  promised 
to  pay  the  said  plaintiff  for  said  wells,  but  say 
that  the  contract  entered  into  was  made  on 
behalf  of  F.  Z.  Bishop,  then  a  resident  of 
Nueces  county,  and  plaintiff  was  informed  the 
work  was  to  be  done  for  F.  Z.  Bishop,  who 
was  to  pay  for  the  same,  and  that  plaintiff 
prosecuted  said  work  under  the  express  under- 
standing that  the  said  work  was  to  be  paid 
for  by  F.  Z.  Bishop,  and  in  no  manner  held 
these  defendants,  or  either  of  them,  for  the 
same. 

"And  defendants  say  further  that  they  did 
not  enter  into  any  manner  of  joint  contract  mth 
the  plaintiff  herein,  but  that  the  said  work  was 
done  for  them  separately  and  to  be  paid  for 
by  F.  Z.  Bishop,  as  aforesaid,  and  that  these 
defendants  had  no  authority  one  from  the  oth- 
er to  bind  each  other,  and  neither  became  lia- 
ble for  any  portion  of  the  contract  of  the  oth- 
er, or  assumed  the  payment  of  any  sums  where- 
in F.  Z.  Bishop  defaulted  in  the  payment 
thereof. 

"And  the  defendant  B.  A.  Hutchins  says 
that,  in  so  far  as  the  wells  drilled  upon  his 
land  are  concerned,  the  said  plaintiff  Perry 
Downs  has  been  paid  in  full  for  all  of  said 
work  by  the  said  F.  Z.  Bishop  in  the  amount 
of  $678,  and  that,  therefore,  there  is  no  sum 
or  sums  owing  the  said  plaintiffs  by  reason  of 
the  wells  drilled  upon  the  land  of  the  defendant 
B.  A.  Hutchins. 

"Defendants  say  that  no  demand  was  made 
upon  them,  or  either  of  them,  for  the  sum  in 
his  petition  alleged  until  some  time  after  the  as- 
signment of  bankruptcy  of  F.  Z.  Bishop,  and 
that  theretofore  the  plaintiff  had  asserted  no 
demand    against   the    defendants   or  either   of 


them,  or  claimed  any  demand  against  them, 
or  held  any  demand  against  them,  or  had  them 
charged  therewith,  but,  on  the  contrary,  look- 
ed entirely  to  the  said  F.  Z.  Bishop  for  his 
compensation,  and  received  heretofore  from  the 
said  F.  Z.  Bishop  full  and  complete  payment 
for  the  work  done  and  performed  upon  the 
land  and  premises  of  the  said  B.  A.  Hutchins. 
"Wherefore,  these  defendants,  having  fully  an- 
swered, pray  that  plaintiffs  take  nothing  by 
their  suit  against  them,  or  either  of  them,  and 
that  they  go  hence  without  day  and  recover 
their  costs,  and  as  in  duty  bound  they  will  ever 
pray." 

-The  grounds  of  objection  and  reasons  of 
court  for  sustaining  same  are  as  follows: 

"And  whereupon  the  plaintiffs'  pleadings  were 
read  to  the  court,  and  the  foregoing  first  amend- 
ed original  answer  was  read  to  the  court  by 
counsel  for  defendants,  and  thereupon  the 
counsel  for  plaintiff,  after  the  same  was  read, 
objected  to  the  filing  thereof  for  the  reason  that 
the  statement  had  been  made  to  him  by  Mr.  £. 
A.  McCampbell,  of  counsel  for  defendants,  that 
no  special  answer  would  be  filed,  and  that  he 
relied  upon  said  statement  and  anticipated  no 
special  answer,  and  for  the  further  reason  that 
the  cause  was  set  for  trial  at  9  a.  m.  of  this 
day,  and  it  was  9:30  a.  m.  before  defendants 
appeared  and  filed  the  said  first  amended  orig- 
inal answer,  and  asked  that  the  same  be  strack 
from  the  file  in  said  cause;  and  thereupon  Mr. 
R.  B.  Russell,  of  counsel  for  defendants,  an- 
nounced to  the  court  that  he  had  only  been  em- 
ployed in  said  cause  at  8:30  a.  m.,  and  by  vir- 
tue of  his  employment  deemed  it  necessary 
for  the  defendants*  interests  that  the  said  spe- 
cial answer  be  filed;  that  he  was  employed  by 
Messrs.  G.  R.  Scott,  Boone  &  Pope,  of  coun- 
sel for  defendants,  and  by  them  authorized  to 
conduct  said  cause  in  all  things  as  he  saw  fit; 
and  thereupon  the  court  announced  that  his 
docket  did  not  show  that  any  leave  to  file  the 
said  first  amended  original  answer  had  been 
granted  the  defendants,  and  that  he  would 
refuse  to  permit  the  same  to  be  considered  as 
filed  in  so  far  as  any.  part  thereof  was  con- 
cerned except  the  demurrers  and  exceptions, 
and  that  the  court  would  not  regard  any  oth- 
er portion  of  said  first  amended  original  an- 
swer except  said  demurrers  and  exceptions: 
whereupon  the  defendants  excepted  to  said 
ruUng  of  the  court,  and  herewith  tender  their 
bill  of  exceptions*  and  ask  the  same  be  sign- 
ed and  made  a  part  of  the  record  in  said  cause, 
which  is  accordingly  done.'' 

[1]  We  do  not  think  the  court  committed 
any  reversible  error  in  refusing  to  allow  the 
answer  to  be  filed,  or  that  it  was  arbitrarily 
done,  to  the  extent  of  abusing  its  discretion. 
And  especially  do  we  not  think  so  as  the 
amendment  came  too  late.  . 

[2]  The  second  assignment  is: 

'*The  court  erred  in  sustaining  plaintiffs*  ob- 
jection to  the  question  propounded  by  defend- 
ants to  defendant  B.  A.  Hutchins  in  testifying 
as  a  witness  for  defendants,  wherein  he  was 
asked:  'State  whether  or  not  at  the  time  the 
contract  was  entered  into  with  the  plamtiffs 
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you  were. in  the  employ  of  F.  Z.  Bishop,  and 
whether  or  not  that  fact  was  known  to  the 
plaintiff  Perry  Downs,  all  of  which  was  mate- 
rial, and  would  ha^^  elicited  an  answer  mate- 
rial to  the  defense  of  said  cause  by  defend- 
ants, as  more  fully  appears  from  defendants'* 
bill  of  exceptions  No.  8  with  reference  thereto 
filed  in  this  cause.'  " 

The  proposition  thereunder  Is  as  follows: 

"Under  the  pleading  it  was  a  defense  to  plain- 
tiffs' cause  of  action  if  the  alleged  contract 
was,  in  fact,  the  contract  of  a  third  party  know- 
ingly made  by  plaintiff  with  one  of  the  defend- 
ants as  agent  of  such  third  party,  and  evidence 
tending  to  establish  such  defense  was  material 
and  relevant." 

The  appellant  Hutchins  testified  on  direct 
examination: 

**I  made  a  contract  with  Mr.  Downs  to  drill 
two  wells  on  my  place.  ♦  ♦  •  I  told  Mr. 
Downs  that  F.  Z.  Bishop  was  to  pay  for  the 
work,  and  he  understood  that,  and  agreed  to 
do  the  work,  and  that  Mr.  Bishop  was  to  pay 
for  it.  ♦  *  ♦  I  was  not  in  business  with 
Mr.  Harlan,  and  he  did  not  authorize  me  to 
contract  for  him,  and  I  did  not  authorize  him 
to  contract  for  me.  I  was  employed  by  Mr.  F. 
Z.  Bishop  to  superintend  certain  work  for  him. 
•  ♦  ♦  Mr.  Downs  was  paid  in  full  for  the 
wells  he  drilled  on  my  place.  ♦  ♦  ♦  He  was 
paid  by  Mr.  McManus,  who  worked  for  Mr. 
Bishop,  and  by  Mr.  Bert  Kinder,  at  the  First 
State  Bank  at  Bishop.  ♦  ♦  ♦  I  did  not 
know  that  Mr.  Downs  was  claiming  that  I  owed 
him  anything  until  I  was  served  with  citation 
in  this  suit." 

F.  Z.  Bishop  was  not  a  party  to  this  con- 
tract, and  no  witness  testified  as  to  his  pres- 
ence at  the  time  of  making  the  contract,  or 
that  he  ^as  in  the  least  interested  in  It, 
other  than  he  was  to  pay  for  the  work — 
whether  out  of  his  own  innds  or  that  of  de- 
fendants, there  Is  nothing  in  this  record  to 
show  Bishop's  liability.  It  does  not  show 
that  Bishop  was  a  disclosed  principal,  but 
does  show  that  Hutchins  was  the  owner  of 
the  land  upon  which  two  of  the  wells  were 
to  be  bored,  and  Harlan  the  owner  of  the 
land  on  which  the  other  two  wells  were  to 
be  drilled.  It  was  shown  that  the  answer 
expected  to  be  given  by  Hutchins  in  reply 
to  the  question  was — 

"That  he  desired  to  prove  by  said  witness 
that  he  was  in  the  employment  of  F.  Z.  Bishop 
for  the  purpose  of  superintending  the  work  of 
drilling  wolls  and  building  houses  and  fences 
for  the  defendants  and  other  persons  as  the  said 
Bishop  had  agreed  to  do,  and  that  the  plain- 
tiff, Perry  Downs,  knew  such  to  be  the  case." 

The  two  objections  being  made  and  sus- 
tained by  the  court,  it  was  ^'immaterial  to 
any  issue  in  the  case,  and  called  for  a  con- 
clusion of  the  witness." 

It  was  shown  the  land  belonged  to  Hut- 
chins, but  that  was  no  reason  why  the  par- 


ties might  not  contract  so  that  they  were  ob- 
ligated Jointly  to  Downs,  but  were  to  pay 
through  Bishop,  a  stakeholder  for  them.  It 
was  in  evidence  he  was  in  the  employ  of  Bish- 
op and  superintending  work.  It  would  not 
have  added  any  to  the  defense  that  that 
work  was  ••superintending  drilling  wells  and 
building  houses  and  fences  for  the  defend- 
ants and  other  persons."  It  would  not  have 
affected  the  issue  that  the  wells  in  question 
were  agreed  to  be  bored  upon  the  defendants* 
separate  lands,  and  not  the  lands  of  Bishop, 
for  which  Bishop  would  impliedly  be  liable, 
since  the  undisputed  evidence  showed  the 
contract  with  Downs  was  to  improve  defend- 
ants' lands  and  not  Bishop's.  The  testimony 
was  not  material;  it  did  not  go  far  enough. 
Anyway,  Hutchins  was  permitted  to  testify 
he  made  a  contract  with  Mr.  Downs  to  drill 
two  wells  on  his  place  at  60  cents  per  foot 
He  told  Mr.  Downs  that  Bishop  was  to  pay 
for  it.  "And  he  understood  that  and  agreed 
to  do  the  work,  and  that  Mr.  Bishop  was  to 
pay  for  it."  Further  stated:  "I  was  em- 
ployed by  Mr.  F.  Z.  Bishop  to  sujferintend 
certain  work  for  him."  B\irther  stated 
Downs  "was  paid  by  Mr.  McManus,  who 
worked  tor  Bishop." 

We  overrule  this  assignment. 

The  third  assignment  is  to  the  effect  that 
the  defendants  were  Joined  in  this  suit  on 
several,  not  Joint,  contract. 

All  the  facts  on  this  issue  were  before 
the  court,  and  there  is  some  evidence  to  show 
the  Joint  liability  of  defendants,  and  this 
assignment  is  overruled.  We  have  read  the 
authorities  cited,  and  the  case  appellants 
flpecially  call  to  our  attention,  of  Haskins  y. 
Lombard,  16  Me.  140,  83  Am.  Dec.  645,  hold- 
ing: 

"Where  the  interest  of  the  covenantors  is 
separate,  and  performance  cannot  be  made 
Jointly,  the  covenant  must  be  regarded  as  sev- 
eral, unless  the  intention  of  the  parties  appears 
to  have  been  that  each  should  be  bound  for  the 
performance  of  the  other." 

Downs  agreed  with  Harlan  and  Hutchitis, 
at  a  cut  rate,  to  drill  four  wells  for  them  at 
GO  cents  per  foot,  two  on  Harlan's  place  and 
two  on  Hutchins*  place,  and  he  performed 
his  contract  and  bored  the  wells  for  them 
at  the  contract  price.  When  agreement*  was 
made  they  stated  they  were  going  home  to 
North  Texas,  where  they  lived,  and  F.  Z. 
Bishop  was  to  be  the  paymaster.  Harlan 
and  Hutchins  together  approached  Downs  to 
have  him  drill  the  four  wells  and  contracted 
with  him.  Nothing  further  was  said  as  to 
who  would  pay,  only  they  said  that  Bishop 
was  to  be  their  paymaster.  Bishop  himself 
was  not  present  at  any  of  the  interviews, 
and  said  nothing  to  Downs.  As  the  work 
was  to  be  done  for  both  parties  with  a  Joint 
paymaster,  it  was  for  the  trial  court  to  say 
whether  it  was  the  intention  of  the  parties 
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to  be  bound,  and  to  draw  the  proper  deduc^ 
tions  based  on  the  evidence.  That  court 
heard  all  the  testimony,  and  it  was  within 
his  power  and  his  duty  to  act  and  find  a 
judgment.  It  Is  the  duty  of  this  court  to 
athrm  the  Judgment  if  that  can  be  supported 
by  the  law  and  the  evidence.  The  trial  court 
had  the  right  to  determine  whetlier  the  par- 
ties, not  having  stipulated  that  eadi  party 
was  to  pay  for  the  work  done  on  their  land, 
or  by  Joining  together  they  could  get  the  work 
cheaper,  thereby  bound  themselves  to  pay 
for  the  work  Jointly.  The  defendants  could 
have  plainly  stipulated  for  their  several  lia- 
bility, but  that  was  not  done.  The  contractor 
might  not  have  been  willing  to  have  looked 
to  each  one  separately  for  his  separate  work. 
Was  it  not  an  inducement  to  make  the  low 
price,  to  get  four  wells  instead  of  two,  and 
have  tbem  Jointly  bound  rather  than  sepa- 
rately, and  have  same  party  as  paymaster 
with  whom  no  doubt  defendants  had  made 
joint  arrangements  for  payments. 

This  assignment  is  overruled,  and  for  the 
same  reasons  we  overrule  assignments  3,  4, 
5,  and  6. 

[3]  In  passing  we  cannot  but  say  the  testi* 
mony  as  to  the  Joint  liability  of  appellees  is 
not  as  cogent  and  satisfactory  as  it  should 
be,  but  we  do  not  feel  Justified,  under  the 
circumstances,  to  disturb  the  Judgment  of 
the  court  who  tried  the  case.  It  is  claimed 
the  court  erred  In  not  preparing  and  filing 
findings  of  facts  and  conclusions  of  law  upon 
request  of  defendants.  While  this  should 
always  be  done  on  timely  request  of  either 
party  to  the  suit,  still  It  is  not  reversible 
error  not  to  comply  with  the  request  when 
a  statement  of  facts  is  filed.  There  is  a  full 
and  complete  statement  of  facts  agreed  to 
by  the  parties  and  approved  by  the  court 
filed  in  this  case. 

The  evidence  in  the  statement  of  facts 
seems  clear,  though  brief,  and,  as  far  as  it 
goes,  Is  unambiguous.  We  apprehend  the 
findings  would  not  have  been  different.  The 
certificate  thereto  of  attorneys,  approved  by 
the  court,  Is:  "Are  a  full  and  correct  state- 
ment of  all  the  facts  given  in  evidence  on 
the  trial  of  such  cause."  In  the  case  of  I. 
&  G.  N.  Ry.  Co.  V.  Diaz,  156  S.  W.  907.  this 
court  said:  "There  Is  a  statement  of  facts, 
and. a  refusal  to  find  any  facts  whatever  is 
not  'a  cause  for  reversal  where  there  is  a 
full  statement  of  facts."  This  assignment  is 
overruled. 

We  do  not  find  any  reversible  error  as- 
signed, and  we  affirm  the  Judgment  of  the 
court. 

On  Rehearing. 

[4]  Upon  re-examining  the  record  in 
this  case,  and  again  considering  the  testi- 
mony offered  on  the  question  of  joint  liabil- 
ity, we  have  reached  the  conclusion  that  it  is 


too  unsatisfactory  to  let  the  Judgment  stand. 
We  therefore  grant  the  motion  for  a  rehear- 
ing, and  reverse  and  remand  the  case  to  be 
tried  on  that  issue. 


PYLE  V.  PARK  et  aL    (No.  8122.) 

(Ck>urt  of  Civil  Appeals  of  Texas.    Dallti. 

June  21,  1919.     Rehearing  Denied 

July  5,  1919.) 

1.  Tbttsts  ^=»30%— Nature  of  Transactioit 
—Collections— Application  to  Notes. 

Contract  whereby  first  party  agreed  to  make 
collections  and  make  monthly  payments  of  a 
portion  of  amount  collected  to  second  party,  to 
apply  toward  payment  on  notes  held  by  latter 
against  third  party,  did  not  create  trust  relation 
between  first  and  second  partsLes  requiring  first 
party  to  apply  collections  to  payment  of  second 
party's  notes  to  bank  with  which  be  had  de- 
posited third  party's  notes  as  collateral. 

2.  Appeal  and  Errob  «=s>1062(2)— Review- 
BLaruless  Error. 

Refusal  to  submit  issue  of  whether  certain 
payment  was  made  on  February  4th  or  on  Feb- 
ruary 23d,  if  error,  was  harmless  where  court 
submitted  issue  of  whether  payment  was  made 
on  February  4th,  and  jury  answered  issue  af- 
firmatively^ 

3.  Novation  ^=s>1~Patiisnt  of  Notes— Col- 
lections. 

Where 'holders  of  notes  against  newspaper 
publishers  made  contract  whereby  one  of  the 
holders  was  to  sell  advertising  space,  collect  pro- 
ceeds, and  divide  proceeds  among  holders  to  ap* 
ply  on  notes,  the  contract  merely  provided  meth- 
od of  payment  of  notes  and  was  not  a  novation. 

4.  Contracts    ^s»176(1)  —  Gonbtruchon  — 
Province  of  Court, 

The  construction  of  written  contracts  upon 
which  there  was  no  attack  upon  ground  of  fraud, 
accident,  or  mistake  was  a  matter  of  law,  and 
not  a  question  of  fact  for  the  Jury. 

5.  Trial  ^=»143— Peremftobt  Instrucxiohb 
—Controverted  Facts. 

The  giving  of  plaintiff's  requested  charges 
which  were  tantamount  to  peremptory  instruc- 
tioDs,  when  the  only  facts,  which  would  in  any 
event  have  entitled  plaintiff  thereto,  were  shartr 
ly  controverted,  would  have  been  affirmative  er- 
ror, 

6.  Judgment    ^=»266(1)— Verdict— Oonfobm- 

ITY  to. 

It  is  court's  duty  to  enter  judgment  In  ac- 
cordance with  findings  of  jury,  even  though  they 
are  unsupported  by  the  evidence,  where  verdict 
is  not  sot  aside. 

Appeal  from  District  Court,  Dallas  Coun- 
ty; W.  F.  Whltehurst,  Judge. 

Action  by  O.  P.  Pyle  against  Milton  Park, 
in  which  M.  C.  Owen,  as  administrator  of 
defendant  Park's  estate  was  made  party  de- 
fendant   upon    death    of    defendant    Park. 


^=9For  otber  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  IndexM 
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Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 
See,  also,  196  S.  W.  243. 

M.  L.  Dye,  of  Dallas,  for  appellant 
Muse  &  Muse,  of  Dallas,  for  appellees. 

TALBOT,  J.  This  suit  was  instituted  by 
the  appellant  against  Milton  Park.  Park 
died,  and  the  administrator  of  his  estate,  M. 
C.  Owen,  was  made  party  defendant.  For 
a  full  statement  of  the  nature  of  the  case 
reference  is  made  to  the  opinion  of  this  court 
delivered  on  a  former  appeal,  and  to  be 
found  in  157  S.  W.  445.  Such  other  state- 
ment or  statements  as  we  deem  necessary 
to  the  disposition  of  the  present  appeal  will 
be  added.  In  hi«  third  amended  petition,  up- 
on which  the  case  was  tried,  appellant  al* 
leged,  in  substance,  that  Milton  Park  was 
duly  made,  constituted,  and  appointed  trus- 
tee and  agent  of  plaintiff  and  Latham  by 
the  contract  dated  October  19.  1908,  and  that 
Park  undertook  and  promised  to  collect  as 
trustee,  and  to  deposit  in  the  Gaston  Na- 
tional Bank,  all  money  collected  for  Park, 
P^le,  and  Latham,  keeping  the  same  in  said 
bank  as  a  separate  fund  in  his  name  for  the 
use  and  benefit  of  Park,  Pyle,  and  Isatham, 
and  on  the  15th  day  of  each  month  to  dis- 
tribute said  money  equally  amongst  the  par- 
ties, deducting  all  expenses  and  charges; 
that  Park  did,  during  the  months  of  October, 
1908,  to  May,  1909,  and  at  other  times,  col- 
lect $1,333.91;  that  said  Park  and  Latham, 
on  or  about  February  23,  1909,  sold  and 
transferred  to  C  D.  Reiraers  all  the  Interest 
of  plaintiff,  Latham,  and  Park  under  the  ad- 
vertising contract,  and  all  of  the  unused 
space  for  the  sum  of  $5,600,  which,  together 
with  the  $1,333.91  collected  on  advertising 
account,  aggregates  $6,933.91,  and  that  none 
of  said  amount  has  been  deposited  by  Park 
In  said  bank,  nor  has  any  of  said  amount 
been  paid  over  to  plaintiff;  that  Park  con- 
cealed from  plaintiff  and  Latham  the  book 
showing  the  collections,  and  converted  said 
amounts  to  his  own  use  and  benefit;  that  the 
contract  with  Smith  &  Sweet  provided, 
among  other  things,  that  it  was  to  begin  No- 
vember 1,  1908,  and  terminate  June  1,  1911, 
except  certain  omissions,  which  were  to  be 
completed  by  or  before  December  1,  1911, 
and  that  whether  or  not  the  entire  7,000 
inches  of  .space  Is  used  by  June  1,*  1911,  the 
remainder,  if  any,  of  said  Indebtedness  of 
Smith  8c  Sweet  is  to  be  canceled  on  that  date, 
and  all  notes,  if  any  unpaid,  and  the  deeds 
of  trust,  are  also  to  be  canceled;  that,  by 
virtue  of  said  contract  with  Smith  &  Sweet 
for  7.000  inches  of  advertising  space,  said 
notes  of  Park,  Pyle,  and  Latham  were  dis- 
charged, and  the  makers  thereof.  Smith  & 
Sweet,  released  from  liability  thereon;  that 
said  Park  was  a  trustee  to  collect  for  space 
sold,  and  apply  the  proceeds  to  the  payment 


said  trustee  and  Latham  sold  all  of  said 
unused  space  to  Beimers;  that,  for  the  pur- 
pose of  asserting  a  claim  to  plaintiff's  one- 
third  interest  in  said  $6,933.91,  the  said 
trustee.  Park,  procured  said  Latham  to  sign 
with  said  Park  the  name  of  the  payee  of 
plaintiff^  said  notes  on  said  transfer  to 
Reimers,  and  together  they  transferred  plain- 
tiff's notes,  together  with  the  notes  of  Park 
and  Latham,  to  Baimers  for  $5,600,  and  Pyle 
and  Latham  were  released  from  all  obliga- 
tion in  the  transfer  to- Reimers;  that  the 
real  purpose  of  sudi  assignment  and  transfer 
of  said  notes  was  to  assign  said  7,000  inches 
of  advertising  space  to  Reimers,  and  to  re- 
lease him  from  his  obligation  to  furnish 
same  for  the  purpose  aforesaid;  that  the 
transfer  of  said  notes  to  Reimers  was  made 
by  Park  with  the  Intent  to  defraud  plaintiff 
and  to  afford  Park  a  pretext  for  withhold- 
ing and  unlawfully  converting  plaintiff's 
money  to  Park's  own  use;  that,  after  said 
notes  were  transferred  to  Reimers.  he  made 
no  effort  to  collect  them  from  the  makers, 
Smith  &  Sweet,  but  destroyed  them;  that 
the  total  principal  of  said  notes  amounted 
to  $10,000;  that  plaintiff,  Park,  and  Latham 
were  each  entitled  to  56  per  cent,  of  the 
amount  contributed  by  them  in  the  enter- 
prise; that  this  distribution  of  the  $5,600 
was  agreed  on  between  plaintiff.  Park,  and 
Latham  prior  to  the  time  the  money  was 
paid  to  Park  by  Reimers;  that  Latham  has 
received  66  per  cent,  of  said  amount  from 
Park,  who  promised'  Latham,  as  the  repre- 
sentative of  plaintiff,  to  pay  plaintiff  the 
same  per  cent,  which  has  not  been  done; 
that  56  per  cent  of  the  $4,050  which  Park 
refused  to  deliver  to  plaintiff  amounted  to 
$2,712.63.  By  supplemental  petition  appel- 
lant alleged  that  said  notes  were  settled, 
novated,  and  discharged  by  said  agreement 
for  space,  and  "that  a  short  time  prior  to 
February  23,  1909,  plaintiff's  said  agent  and 
trustee.  Park,  conspiring  and  confederating 
with  H.  L.  Tenison  and  R.  C.  Ay  res,  ofiScers 
of  said  blank,  while  plaintiff,  on  account  of 
sickness  and  ill  health,  was  absent  from  the 
dty  of  Dallas,  obtained  possession  of  plain- 
tiff's said  extinguished  notes  from  said 
bank,  which  notes  have  been  settled,  and 
were  worthless  in  consequence  of  said  nova- 
tion or  new  contract  for  said  space  as  afore- 
said, and  wrongfully  and  fraudulently  set 
up  a  claim  to  said  notes  on  or  about  the  23d 
day  of  February,  1909,  wrongfully  and 
fraudulently  obtained  possession  of  said 
extinguished  notes,  and  transferred  them  to 
O.  D.  Reimers  for  $5,600;  *  *  *  that  the 
assignment  and  transfer  of  said  notes,  ex- 
tinguished as  aforesaid,  to  Reimers  was  a 
mere  pretext  and  contrivance  to  defraud 
plaintiff,  concocted  and  planned  by  said  Park, 
trustee,  aided  by  and  through  R.  C.  Ayres 
and  H.  L.  Tenison,  to  appropriate  and  mis- 
pro  rata  of  said  notes,  which  was  done  until  |  apply  plaintiff's  said  interest  in  and  to  said 
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$1,331.91»  and  In  and  to  said  $5,600,  the  sub- 
ject of  said  trust,  to  bis  own  use  and  benefit, 
without  the  knowledge  of  plaintiff."  Upon 
the  answers  of  the  Jury  to  special  issues 
submitted  by  the  court  judgment  was  ren- 
dered in  favor  of  appellee^.  From  this  judg- 
ment appellant  perfected  an  appeal* 

The  amended  petition  of  the  appellant,  as 
will  be  seen  from  the  above  quotation,  al- 
leged, in  substance,  that  for  the  purpose  of 
asserting  a  claim  to  appellant's  one-third 
interest  in  the  $6,933.01  charged  to  have 
been  collected  on  the  advertising  contract, 
Milton  Park  procured  Latham  to  sign  with 
him  the  name  of  the  payee  of  plaintiff's  said 
notes  on  said  transfer  to  Reimers,  and  to- 
gether they  transferred  plaintiff's  notes  to 
Reimers  for  $5,600,  and  Pyle  and  Latham 
were  released  from  all  obligation  in  the 
transfer  to  Reimers;  that  the  transfer  of 
said  notes  to  Reimers  was  made  by  Park, 
with  the  intent  to  defraud  appellant,  and  to 
afford  Park  a  pretext  for  withholding  and 
unlawfully  converting  appellant's  money  to 
Park's  own  use.  Said  petition  further  al- 
leges an  agreement  on  the  part  of  the  ap- 
pellant, Park,  and  Latham. to  make  a  pro 
rata  distribution  of  $5,600  received  as  a  con- 
sideration for  the  transfer  of  the  notes,  and 
facts  showing  that  Park  has  collected  and 
had  in  his  possession  under  the  contracts 
entered  into  funds  belonging  to  the  appellant. 
The  respective  contentions  of  the  parties, 
other  than  shown  by  the  pleading  just  re- 
ferred to,  will  be  found  stated  in  our  opin- 
ion on  the  former  appeal  of  the  case. 

The  first  assignment  of  error  now  present- 
ed is: 

"The  court  below  erred  in  refusing  to  submit 
to  the  jury  special  issue  requested  by  plaintiff 
as  follows:  'Did  defendant  (Park)  acquire  from 
the  bank  said  collateral  notes  with  intent  to 
defraud  plaintiff,  O.  P.  Pyle?' " 

We  think,  in  view  of  the  evidence  and  cer- 
tain findings  of  the  jury,  no  error  was  com- 
mitted. The  evidence  was  insufficient  to 
rai^e  the  issue  sought  to  be  submitted.  The 
notes  in  question  had  been  hypothecated  by 
appellant  with  the  Gaston  National  Bank, 
afterwards  Commonwealth  National  Bank, 
to  secure  the  payment  of  an  indebtedness  due 
the  bank  by  appellant,  amounting  to  $500, 
besides  interest  and  attorney's  fees.  Three 
hundred  dollars  of  this  indebtedness  was 
evidenced  by  Pyle's  promissory  note  dated 
October  20,  1908,  and  due  January  1,  1909. 
Two  hundred  dollars  of  said  indebtedness 
was  evidenced  by  Pyle's  promissory  note 
dated  November  18,  1908,  and  due  January 
1,  1909.  At  the  time  Pyle  executed  his  note 
for  the  $300  he  delivered  to  the  bank,  as 
collateral  security  for  its  payment,  10  of  the 
$405  notes  received  by  him  in  the  sale  of 
the  printing  outfit  to  Smith  &  Sweet,  and  ex- 
eaited  and  delivered  to  the  bank  an  instru- 
ment   In    writing,    or    power    of    attorney, 


whereby  the  bank  was  expressly  authorized, 
in  case  of  default  in  the  payment  of  said 
$300  note  at  maturity,  or  any  other  indebt- 
edness due  said  bank  by  said  Pyle,  without 
notice  to  Pyle  or  any  one  else,  to  sell  at 
private  or  public  sale  said  securities  and  to 
deliver  the  same  to  the  purchaser  thereof; 
the  proceeds  to  be  applied  first  to  the  cost 
and  expense  incurred  In  the  transaction, 
and  then  to  the  i^ayment  of  the  indebtedness 
thereby  secured.  Neither  the  $300  nor  the 
$200  note  was  paid  at  maturity,  and  the  Jury 
found  that  thereafter,  on  the  4th  day  of 
February,  1909,  the  bank.  In  accordance  with 
the  terms  of  the  written  instrument  or  power 
of  attorney  referred  to,  sold  the  ten  collateral 
notes  of  $405  each  to  Milton  Park  at  and 
for  the  sum  of  $507.  The  jury  further 
foimd,  in  substance,  that  appellant  never  au- 
thorized or  requested  Milton  Park  to  pay  che 
Indebtedness  due  by  him  to  the  bank  out  of 
collections  to  be  made  under  the  advertising 
contracts  procured  under  the  contract  of 
October  18,  1908,  and  designated  as  the  ''sale 
of  space"  contract,  and  that  Milton  Park 
never  promised  appellant  to  pay  the  bank 
the  said  notes  out  of  such  collections,  and 
in  no  way  paid  said  notes  for  Pyle.  The 
jury  further  found  that  neither  Milton  Park 
nor  appellant  Pyle  told  R.  O.  Ayres,  presi- 
dent of  the  bank,  that  the  indebtedness  due 
the  bank  by  Pyle,  or  any  part  of  it,  was  to 
he  paid  by  collections  derived  from  advertis- 
ing contracts  under  the  '*sale  of  space"  con- 
tract of  October  19,  1908,  and  that  the  bank 
was  not  advised  that  said  indebtedness  was 
to  be  paid  out  of  such  collections.  There  is 
no  assignment  of  error  challenging  the  suf- 
ficiency of  the  evidence  to  support  these  find- 
ings, and  if  there  were  It  could  not  be  sus- 
tained. The  allegations  of  appellant,  there- 
fore, to  the  effect  that  Milton  Park  con- 
spired with  the  ofBcers  of  the  bank  to  ob- 
tain possession  of  the  ten  collateral  notes  of 
$405  each,  and  by  such  means  wrongfully 
and  fraudulently  obtained  the  same  and  con- 
verted them  to  his  own  use,  were  not  sus- 
tained. *0n  the  contrary,  the  evidence  and 
findings  of  the  jury  are  suflScient  to  sustain 
the  contention  of  the  appellees  that  Pyle 
made  no  request  of  Milton  Park  to  pay.  his 
indebtedness  to  the  bank ;  that  he  furnished 
no  funds  to  Park  with  which  to  pay  said  in- 
debtedness; that  at  the  time  Park  purchased 
the  collateral  notes  he  did  not  have  in  his 
hands  a  sufficient  amount  of  money  collect- 
ed from  sale  of  advertisements,  under  the 
"space  contract"  to  discharge  said  indebted- 
ness, even  if  he  had  been  authorized  to  ap- 
propriate it  in  that  way;  that  the  bank, 
under  its  authority  in  writing  to  so  do,  sold 
the  ten  collateral  notes,  of  $405  each,  to  Mil- 
ton Park  on  the  4th  day  of  February,  1909, 
before  the  sale  and  transfer  of  the  same  to 
Reimers,  which  occurred  on  February  23, 
1909,  for  a  valuable  consideration. 
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[1]  The  agency  of  Park  for  the  collection  of 
money  on  the  advertising  space  contract  did 
not,  in  our  opinion,  create  any  such  trust  rela- 
tion between  Park  and  Pyle  as  made  it,  in  the 
exercise  of  good  faith,  obligatory  upon  Park 
to  pay  off  Pyle's  notes  to  the  bank,  even  if 
he  then  had  in  his  hands  sufficient  money 
collected  on  said  contract  to  do  so.  Under 
the  facts  shown  Park  had  the  same  legal 
right  that  any  other  person  had  to  buy  the 
collateral  notes,  and  upon  purchase  from  the 
bank  of  said  notes  he  became  the  owner  of 
them,  and  Pyle  had  no  further  interest  in 
them  or  the  advertising  space  contract  or 
distribution  contract.  Park,  therefore,  was 
entitled  to  the  proceeds  realized  from  the 
sale  of  said  collateral  notes  to  Relmers.  The 
total  amount  received  by  Park  on  the  sale 
to  Keimers,  and  theretofore  collected  on  the 
advertising  contract,  was  not  equal  to  the 
amount  due  him  on  his  five  notes  of  $500 
each,  and  the  ten  collateral  notes  of  $405 
each,  bought  at  their  sale  by  the  bank,  and 
hence  he  was  entitled  to  the  whole  of  the 
fund,  less  the  Interest  of  Latham  as  the 
owner  of  the  $345  notes.  The  findings  of 
fact  by  the  jury  referred  to  above  are  equiv- 
alent, it  occurs  to  us,  to  a  finding  of  the  non- 
existence of  any  wrongful  act  on  the  part  of 
Park  upon  which  fraud  or  fraudulent  intent 
could  be  predicated  in  Park's  acquisition  of 
the  collateral  notes  from  the  bank,  and  the 
failure  ^o  submit  the  question  of  fraudulent 
intent  on  the  part  of  Park  as  embodied  in 
the  question  requested  by  appellant  and  re- 
fused furnishes  no  ground  for  a  reversal  of 
the  case. 

[2]  The  court  refused  to  mibmit  tlie  ques- 
tion, "When  did  Park  pay  the  $507  to  the 
bank,  February  4th  or  February  23d,  1909?" 
And  this  action  is  made  the  basis  of  appel- 
lant's second  assignment  of  error.  There 
was  no  errgr  in  this  action  of  the  court. 
Special  issue  No.  10  submitted  by  the  court 
is  as  follows: 

"Do  you  find  and  believe  from  the  evidence 
that  on  February  4,  1909,  in  consideration  of 
$507,  under  the  terms  of  the  collateral  agree- 
ment in  evidence,  the  Commonwealth  National 
Bank  sold  and  delivered  the  ten  $405  notes  to 
Milton  Park?'' 


This  issue  was  answered  in  the  affirma- 
tive by  the  jury,  and  is  a  finding  that  Park 
paid  the  $507  to  the  bank  on  February  4, 
1909.  There  seems  to  have  been  no  objec- 
tion to  the  submission  of  the  question  in  the 
form  It  was  submitted,  and  if  there  was 
any  technical  error  in  the  failure  to^  submit 
it  in  the  form  requested  by  appellant  the 
error  was  harmless. 

The  third  and  fourth. assignments  of  error 
complain,  respectively,  of  the  trial  court's 
refusal  to  submit  the  following  special  issues 
requested  by  appellant: 
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"Was  the  distribution  contract  a  settlement  of 
all  matters  between  Park,  Pyle,  and  Latham 
arising  out  of  the  contract  for  space  with  Smith 
&  Sweet,  and  fixing  the  rights  at  one-third  each 
in  the  proceeds  of  said  advertising?" 

"Were  the  notes  executed  and  assumed  by 
Smith  &  Sweet  settled  by  Smith  &  Sweet's 
agreement  to  furnish  said  7,000  inches  of  apace? 
Were  the  said  collateral  notes  settled  by  said 
agreement  for  space?" 

Substantially  for  the  reasons  urged  by  the 
appellees  we  think  the  court  did  not  err  in 
refusing  to  submit  these  issues.  The  sub- 
stance of  the  jury's  finding  upon  special  is- 
sue No.  12,  submitted  by  the  court,  is  that 
the  advertising  space  contract  was  to  pro- 
vide security  and  a  method  for  the  payment 
of  the  notes  therein  described,  subject  to 
the  cancellation  of  thte  notes  under  the  condi- 
tions stipulated  in  said  contract. 

[3]  The  contracts  of  October  19,  1908, 
were  not  a  novation  of  the  notes  therein  de- 
scribed, as  it  appears  on  their  face  that  the 
notes  were  not  extinguished  and  the  con- 
tracts substituted  for  the  debt.  The  con- 
tracts, as  we  understand  them,  show  the  con- 
tinued existence  of  the  d^bt  evidenced  by 
the  notes  in  question,  and  provide  a  method 
of  payment  and  of  credit  thereon,  and  ulti- 
mate cancellation  of  said  notes  subject  to 
the  conditions  of  the  "space  contract."  The 
contention  of  appellant  seems  to  be  that  the 
notes  described  in  the  contract  of  October 
19,  1908,  were  novated,  extinguished,  and 
settled  by  the  execution  of  said  contract.  In 
other  words*,  that  the  notes  and  debt  became 
discharged,  and  their  place  taken  by  the  ad- 
vertising space  contracts;  that  the  bank  ac- 
quired no  obligation  when  it  accepted  the 
ten  notes  of  $405  as  collateral  to  secure  the 
debt  due  it  by  Pyle  T  that  the  thing  sold  to 
Relmers  was  the  space  contract  and  that, 
notes  being  dead,  novated,  and  out  of  the 
way,  Pyle  was  entitled  to  his  part  of  the 
proceeds  arising  from  the  space  contract,  un- 
affected by  Park's  purchase  of  the  notea 
These  contentions  are  untenable. 

[4]  The  contracts  speak  for  themselves, 
independently  of  the  findings  of  the  Jury, 
and  the  construction  of  them  was  matter  of 
law  and  not  a  question  of  fact  for  the  de- 
termination of  the  jury,  since  there  was  no 
attack  upon  them  on  the  ground  of  fraud, 
accident,  or  mistake.  As  we  have  indicated, 
there  was  no  novation  or  extinguishment  of 
the  notes  by  the  execution  of  the  contracts 
referred  to,  and,  Park  having  become  the 
purchaser  under  the  sale  made  by  the  bank 
by  virtue  of  the  written  authority  given  by 
Pyle,  he  became  the  legal  owner  of  the  notes 
so  purchased,  and  entitled  to  all  the  rights 
and  securities  provided  under  the  contract 
for  their  payment. 

The  refusal  of  special  charges  requested 
by  the  appellant  is  made  the  basis  of  the 
fifth  and  sixth  assignments  of  error.    These 
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charges  are  to  the  effect  that  in  collecting 
the  $1,333.91  tor  a4vertising  and  the  $5,600 
from  Reimers.  Milton  Park  occupied  the 
fiduciary  relation  of  trustee  or  agent  of  his 
principal,  O.  P.  Pyle,  and  that  as  such  trus- 
tee or  agent  he  was  forbidden  to  deal  with 
said  sums  for  his  own  benefit,  and  could 
not  acquire  adverse  or  antagonistic  right 
or  interest  in  said  fund;  that,  if  he  (Paric) 
purchased  the  ten  collateral  notes  from  the 
bank,  such  purchase  would  Inure  to  the  bene- 
fit of  appellant,  Pyle;  that  Park  would  only 
be  entitled  to  withhold  out  of  appellant's  in- 
terest in  said  fund  the  amount  of  $507,  paid 
the  bank  for  said  collateral  notes;  that  the 
Jury  would  therefore,  after  deducting  the 
said  $507  from  $2,712.63,  appellant's  part  of 
the  $6,933.91  collected  ,by  said  Park,  return 
a  verdict  for  appellant,  Pyle,  for  $2,205.63, 
with  interest  thereon  from  February  23, 
1909,  at  the  rate  of  6  per  cent,  per  annum. 

[B]  Neither  of  these  charges  correctly 
stated  the  law  applicable  to  the  facts  as 
found  by  the  Jury ;  they  were  tantamount  to 
peremptory  instructions  for  the  appellant 
when  the  only  ^acts  which  would,  in  any 
event,  have  entitled  appellant  to  such  in- 
structions were  sharply  controverted,  and  it 
would  have  been  affirmative  error  against 
appellees  to  have  given  them.  The  special 
charges  were  properly  refused. 

The  seventh  and  eighth  assignments  of 
error  will  also  be  overruled.  It  follows 
from  what  we  have  said  in  the  foregoing  dis- 
cussion of  other  assignments  of  error  that 
the  court  would  not  have  been  authorized, 
under  the  findings  of  the  Jury,  to  enter  Judg- 
ment in  favor  of  appellant,  but  was  author- 
ized to  render  the  Judgment  it  did  In  favor 
of  the  appellees.  . 

Tlie  ninth  and  last  assignment  of  error 
is  to  the  effect  that  the  court  below  erred  in 
rendering  Judgment  for  the  defendant  on  the 
answers  of  the  Jury  to  the  three  supplemen- 
tal special  Issues,  because  the  answers  of 
the  Jury  to  such  special  issues  were  wholly 
without  evidence  to  support  them,  the  only 
testimony  being  that  of  Aaron  Smith,  and 
said  three  issues  were  Immaterial.  This  as- 
signment points  out  no  error.  The  Judg- 
ment of  the  court  is  undoubtedly  bottomed 
upon  the  findings  of  the  Jury  to  the  effect 
that  the  purchase  by  Park  of  the  10  col- 
lateral notes  from  the  bank  was  an  author- 
ized and  valid  purchase;  that  by  this  pur- 
chase Park  became  the  owner  of  said  notes, 
and  was  entitled  to  the  proceeds  of  the  sale 
thereof  to  Reimers,  and  to  the  entire  fund 
collected  on  the  advertising  contract,  less  the 
interest  of  Lot^ham. 

[8]  If  the*flndings  of  the  Jury  were  mate- 
rial and  essential  to  the  Judgment  rendered, 
then  they  could  not  be  Ignored  by  the  court 
in  determining  what  Judgment  should  be 
rendered,  but  it  was  the  court's  duty  to  en- 


ter judgment  in  accordance  with  such  find- 
ings, even  though  they  were  wholly  nnsnp- 
ported  by  the  evidence.  The  judgment  must 
follow  and  be  based  upon  the  jury's  verdict, 
and  in  case  the  verdict  is  not  supported  by 
the  evidence  the  remedy  is  to  set  aside  the 
verdict  and  order  a  new  trial.  There  is  no 
assignment  of  error  presented  in  the  brief 
that  the  court  erred  in  refusing  to  grant  ap- 
pellant a  new  trial  because  the  verdict  was 
unsupported  by  the  evidence  or  for  any 
other  reason. 
The  judgment  is  affirmed. 


TRADESMEN'S  STATE  BANK  t.  FT. 

WORTH  ELEVATORS  CO. 

(No.  9092.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

April  26,  1919.    Rehearing  Denied 

May  31, 1919.) 

1.  Bills  and  Notes  ^=>292— Indoesement  of 
Draft  fob  Collection— Liabilfty  of  In- 
dorsee. 

Though  under  an  indorsement  on  a  draft, 
"Pay  any  banic  or  banker  or  order,"  the  in- 
dorsee may  have  sufficient  tide  to  support  an 
action  against  the  drawer  or  acceptor,  such 
right  does  not  render  the  indorsee  liable  on  its 
own  subsequent  indorsement  made  in  further- 
ance of  collection. 

2.  Bills  and  Notes  ^==>295— Oabribbs  ^=»58 
— Indobsement  of  Dbaft— Effect. 

The  indorsement  on  the  back  of  a  draft  by 
a  bank  to  which  it  was  forwarded  for  collec- 
tion, "Pay  any  bank  or  banker,  all  previous  in- 
dorsements guaranteed,"  merely  guaranteed  the 
genuineness  of  the  prior  indorsements,  and  did 
not  guarantee  payment  of  the  draft,  nor  the  ex- 
istence, quality,  or  quantity  of  the  wheat  men- 
tioned in  the  accompanying  bill  of  lading. 

3.  Cabriebs  ($=>58— Indobsement  of  Bnx  of 
Lading — ^Effect. 

Indorsement  in  blank  of  a  bill  of  lading 
merely  transfers  the  right  held  by  the  transfer- 
or in  the  property  mentioned  in  the  bill,  and 
an  indorsement  restricted  to  a  particular  person 
or  bank  transfers  such  rights  as  the  indorser 
held  in  such  property  to  his  transferee,  but  does 
not  constitute  a  guaranty  of  the  quantity  or 
quality  of  the  goods,  the  fact  that  they  exist,  or 
the  genuineness  of  the  bill  of  lading. 

Appeal  from  District  0)urt,  Tarrant  Coun- 
ty ;  R.  E.  L.  Ray,  Judge. 

Suit  by  the  Ft.  Worth  Elevators  Company 
i  apninst  the  Tradesmen's  State  Bank.     From 
Judgment   for   plaintiff,    defendant   appeals. 
Reversed,    and   Judgment   rendered   for  de- 
fendant 

Wm.  J.  Berne,  of  Ft  Worth,  for  appel- 
lant. 

B.  K.  Isaacs  and  Wade,  Smith  &  Blow,  all 
of  Ft.  Worth,  for  appellee. 


^:=>For  other  casei*  see  same  topic  and  KUT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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BUCK,  J.  On  the  date  named  H.  U  Tank- 
ersley,  a  cotton  broker  at  Hnnnewell,  Kan., 
doing  business  under  the  name  of  H.  L. 
Tankersley  &  Co.,  deposited  with  the  State 
Guaranty  Bank  of  Blackwell,  Okl.,  the  fol- 
lowing draft: 

"H.  L.  Tankerdey  ft  Ck).,  Hunnewell,  Kansas. 

"Dec.  30,  1916. 
"Account  Car  No.  30257  A  T.    Pay  to  the  or- 
der  of  ourselves   $1,890.00,    eighteen    hundred 
ninety  and  no/100  dollars,  value  received,  and 
charge  the  same  to  account  of 

"H.  L.  Tankersley  ft  Co., 
"By  H.  L.  Tankersley. 
"To  the  Ft.  Worth  Elevators  Co., 

"Ft.  Worth,  Texas. 
"%  Farmers*  ft  Mechanics*  Natl.  Bank." 

Attached  to  this  draft  was  a  bill  of  lading 
purporting  to  have  been  Issued  by  the  Atch- 
ison, Topeka  &  Santa  F6  Railroad  Com- 
pany at  Hunnewell  December  80,  1916,  coy- 
ering  71,000  pounds  of  bulk  wheat  consigned 
ti^he  order  of  H.  L.  Tankersleyr  destination 
Galveston  (for  export),  notify  the  Galveston 
Wharf  Company  at  Galveston,  state  of  Tex- 
as, car  initial  A.,  T.  &  S.  F.  car  No.  30257. 
This  purported  bill  of  lading  had  the  name 
of  H.  N.  Stannard  signed  thereto  as  the  agent 
of  the  railway  company.  H.  N.  Stannard 
was  the  agent  of  the  A.,  T.  ft  S.  F.  By.  Co. 
at  Hunnewell,  but  did  not  sign  his  name  to 
said  purported  bill  of  lading,  nor  did  any 
one  else  acting  for  said  railway  company 
sign  the  same,  and  it  was  admitted  that  said 
signature  was  a  forgery.  The  State  Guar- 
anty Bank  of  Blackwell,  Okl.,  had  a  check- 
ing account  with  Tankersley,  and  upon  the 
deposit  of  said  draft  and  bill  of  lading  with 
said  bank,  and  upon  the  indorsement  of  the 
draft  by  Tankersley,  by  signing  "H.  L.  Tank- 
ersley" on  the  back  thereof,  Tankersley's 
account  was  credited  with  the  amount  of 
the  draft,  $1,890.  Credit  was  given  on  Janu- 
ary 2,  1917,  which  was  the  first  business  day 
following  the  deposit  of  the  draft.  The  draft 
and  bill  of  lading  attached  was  sent  by  the 
State  Guaranty  Bank  to  the  Tradesmen's 
State  Bank  of  Oklahoma  City,  and  by  the 
latter  bank  forwarded  to  the  Stockyards  Na- 
tional Bank  of  Ft.  Worth,  to  be  collected  and 
credited  in  the  usual  way.  At  the  time  the 
State  Guaranty  Bank  had  to  its  credit  funds 
in  the  Tradesmen's  State  Bank  sufficient  to 
cover  any  deficit  that  might  be  created  by 
reason  of  the  draft  in  question  not  being 
paid,  and  in  accordance  with  its  custom  in 
such  transactions  the  Tradesmen's  State 
Bank  gave  the  Guaranty  Bank  credit  for  the 
amount  of  the  draft,  and  when  the  Trades- 
men's State  Bank  forwarded  the  draft  to  the 
Stockyards  National  Bank,  the  latter  named 
bank  was  charged  with  the  amount  of  said 
item.  Upon  receipt  of  the  draft  and  bill  of 
lading  from  the  State  Guaranty  Bank,  the 
appellant  bank  acknowledged  its  receipt  in 
the  following  communication: 
'     214  S.W.-42 
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"The  Tradesmen's  State  Bank. 

"Oklahoma  City,  Jan.  2,  1917. 
"Tour  favor  of  Dec.  30  is  received  with  in- 
closures  as  stated. 
"We  credit  as  follows:   1890. 
"In  receiving  items,  payable  elsewhere  than  in 
Oklahoma  City,  this  bank  acts  only  as  your 
agent   and    assumes   no    responsibility   further 
than  to  use  diligence  through  its  ordinary  and 
regular   facilities  in    forwarding.     Cash   items 
Credited  on  receipt  subject  to  final  payment. 
"C.  M.  Bosworth,  Cashier." 

Ou/January  8, 1917,  said  draft  was  paid  by 
the  Ft  Worth  Elevators  Company,  and  re- 
mittance to  cover  was  made  by  the  Stock- 
yards National  Bank  to  the  Tradesmen's 
State  Bank,  and  by  the  latter  to  the  State 
Guaranty  Bank.  On  the  back  of  the  draft 
when  presented  to  the  Ft.  Worth  Elevators 
Company  there  were  the  following  indorse- 
ments: 

(1)  "Pay  to  any  bank  or  banker.  H.  L. 
Tankersley." 

(2)  "Pay  to  any  bank  or  banker,  all  previous 
indorseihents  guaranteed. 

"8^152    Dec.  30,  1916.    86-152. 
"The  State  Guaranty  Bank, 

"BlackweU,  Oklahoma." 

(3)  "Pay  any  bank  or  banker,  all  previous 
indorsements  guaranteed. 

"39-16..   Jan.  2,  1917.    39-15. 

"Tradesmen's  State  Bank, 

"Oklahoma  City,  Okla." 

(4)  "Received  payment  through  Ft.  Worth 
Clearing  House. 

"No.       Jan.  8,  1917.       12. 

"Stockyards  National  Bank, 

"Ft  Worth,  Texas." 

On  the  back  of  the  bill  of  lading  was  the 
same  indorsement  of  appellant  bank  as  that 
placed  on  the  back  of  the  draft;  the  bank's 
indorsement  on  the  bill  of  lading  being  made 
by  mistake  of  one  of  its  employ^.  There 
was  also  indorsed  the  name  *'H.  L.  Tankers- 
ley," written  by  Tankersley  himself.    . 

Jule  G.  Smith,  president  of  the  Ft.  Worth 
Elevators  Company,  testified  that  in  paying 
the  draft  he  was  under  the  belief  that  the 
bill  of  lading  attached  represented  a  car  of 
wheat;  that  this  belief  was  based  upon  the 
signature  of  the  agent,  the  indorsement  of 
the  shipper,  and  its  coming  through  the  bank, 
and  that  on  the  strength  of  the  indorsements 
he  paid  the  draft;  that  the  Ft.  Worth  Ele- 
vators Company  had  no  contract  with  H.  L. 
Tankersley  or  H.  L.  Tankersley  &  Co.  for 
the  payment  of  this  draft ;  that  it  had  bought 
no  wheat  from  Tankersley  for  which  this 
bill  of  lading  had  been  issued,  and  had  no 
funds  in  its  hands  at  the  time  belonging  to 
Tankerrfey  or  Tankersley  &  Co.  with  which 
to  meet  the  payment  of  the  draft  sued  upon ; 
that,  acting  for  the  Ft.  Worth  Elevators  Com- 
pany, he  purchased  the  draft,  believing  that 
it  covered  a  car  of  wheat,  and  that  it  had 
been  regularly  issued  and  properly  indorsed 
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by  the  bank  and  the  shipper;  that,  If  the 
bill  of  lading  attached  to  the  draft  had  not 
contained  the  indorsement  of  the  Trades- 
men's State  Bank,  said  draft  would  not  have 
been  paid;  that  the  first  intimation  that  he 
had  that  there  was  anything  wrong  with 
this  draft  or  bill  of  lading  was  about  Febru- 
ary 15,  1917.  Upon  failure  to  locate  the  car 
of  wheat,  and  upon  information  that  It  had 
not  reached  Galveston  and  could  not  be 
found,  he  wired  the  railway  agent  at  Hunne- 
well,  and  later  went  to  Hunnewell^  Kan.,  and 
Blackwell,  Okl.,  and  made  a  personal  inves- 
tigation, and  found  that  the  bill  of  lading 
was  a  forgery. 

The  evidence  further  shows  that  H.  L. 
Tankersley  in  March,  1913,  opened  an  ac- 
count with  the  State  Guaranty  Bank,  and 
continued  to  do  business  with  that  bank  un- 
der that  name  until  his  disappearance  in 
February,  1917 ;  that  on  April  14, 1917,  Tank- 
ersley's  account  was  closed  by  the  bank's 
depositing  $424.69  to  the  credit  of  Tankers- 
ley,  to  cover  an  overdraft,  and  charging  the 
same  up  to  loss.  Plaintiff  has  never  been  re- 
imbursed for  any  part  of  the  amount  paid 
for  the  draft  and  has  never  received  any 
shipment  of  wheat  described  in  the  bill  of 
lading. 

On  February  27,  1917,  plaintiff  filed  salt 
against  the  Tradesmen's  State  Bank  on  said 
draft,  alleging  the  issuance  of  the  draft  and 
bill  of  lading  and  indorsements  thereon  by 
defendant,'  and  alleging  that  the  bill  of  lad- 
ing was  a  forgery  and  its  Issuance  unauthor- 
ized by  the  railway  company,  and  that  the 
defendant,  by  reason  of  the  premises,  was 
chargeable  with  notice,  when  said  draft  was 
preseoted  to  the  plaintiff,  that  the  same  was 
drawn  to  cover  the  value  of  the  purported 
shipment  of  wheat,  as  mentioned  in  said 
draft  and  bill  of  lading,  and  that  in  paying 
for  the  same  plaintiff  was  using  its  own 
funds,  and  was  acting  under  the  belief  that 
it  was  purchasing  a  car  of  wheat  of  the 
value  of  $1,890,  Defendant  denied  that  it 
acted  otherwise  in  the  transactions  than  as 
a  medium  of  collection  for  the  State  Guar- 
anty Bank  of  Blackwell,  and  further  alleged 
that  when  plaintiff  paid  the  amount  of  the 
draft  it  did  so  with  notice  that  defendant 
was  not  the  owner  of  the  draft,  but  held 
same  merely  for  collection.  Defendant  fur- 
ther alleged  that  the  amount  it  had  received 
In  payment  of  the  draft  had  been  by  it  for- 
warded to  the  Guaranty  State  Bank.  Juris- 
diction was  obtained  over  the  defendant  by 
the  garnishment  of  funds  belonging  to  it  in 
the  hands  of  the  Stockyards  National  Bank 
of  Ft.  Worth. 

The  cause  was  tried  before  the  court  with- 
out a  jury,  and  judgment  was  renderri  for 
plaintiff  for  the  amount  claimed,  togeth.r 
with  interest  and  the  costs  of  suit,  from 
which  judgment  the  defendant  has  appealed. 
The  court  filed  his  findings  of  fact  and  con- 


clusions of  law;  the  facts  found  being  in 
the  main  as  heretofore  stated.  He  found 
that  when  the  plaintiff  paid  the  defendant 
the  amount  of  the  draft  i  it  did  so  under  the 
belief  that  the  bill  of  lading  was  in  all  re- 
spects regular  and  genuine  and  that  It  was 
purchasing  from  the  defendant  the  contents 
of  the  car  "A  T  30257,".  and  that  the  car  aa 
described  In  the  bill  of  lading  and  the  one 
described  in  the  draft  as  "A  T  A  S  F  car  No. 
30257"  were  meant  to  be  one  and  the  same; 
that  plaintiff  acted  with  diligence  in  notify- 
ing the  defendant  of  the  forgery  of  the  bill 
of  lading  as  soon  as  knowledge  thereof  came 
to  tfie  plaintiff. 

We  believe  it  wiU  be  in  the  interest  of 
time  for  us  to  state  briefly  what  we  under- 
stand to  be  the  theories  of  the  case  advanced 
by  the  plaintiff  and  by  the  defendant  below. 
Plaintiff's  contention  is  that  at  the  time  it 
paid  the  draft,  by  reason  of  the  indorse- 
ments thereon  and  the  indorsement  on  the 
bill  of  lading  guaranteeing  all  prior  indoi^ 
ments,  defendant  is  shown  to  have  owned 
the  draft ;  that  the  forged  bill  of  lading  was 
not  merely  collateral  security  for  the  draft, 
but  a  part  of  the  latter,  because  made  so  af- 
firmatively by  being  attached  thereto;  that, 
as  defendant  indorsed  the  bill  of  lading.  It 
guaranteed  the  genuineness  thereof;  and 
that  in  paying  the  draft  plaintiff  had  a 
right  to  rely,  and  did  rely,  on  this  indorse- 
ment as  evidence  of  the  genuineness  of  the 
bill  of  lading. 

The  defendant's  contention  is  that  the  evi- 
dence shows  that  the  defendant  never  owned 
the  draft,  but  took  it  only  for  collection,  and 
that  plaintiff  had  notice,  by  reason  of  the 
customary  usage  of  banks  as  collecting  agen- 
cies in  matters  of  this  kind,  and  by  reason 
of  the  indorsements  on  the  draft,  that  Tank- 
ersley owned  the  draft  and  the  defendant 
was  only  a  collecting  agent.  It  further  con- 
tends that  the  facts  disclose  that  defendant 
acted  in  good  faith  throughout  the  entire 
transaction  connected  with  the  collection  of 
the  draft,  and  had  neither  knowledge  nor 
notice  that  the  bill  of  lading  was  forged; 
that  the  bill  of  lading  does  not  purport  to 
be  drawn  against  the  wheat  described  in  the 
bill  of  lading,  but  affirmatively  shows  to  be 
drawn  against  the  funds  of  H.  L.  Tankers- 
ley  &  Co.  by  H.  L.  Tankersley;  that  by  In- 
dorsing the  draft  and  causing  it  and  the  bill 
of  lading  to  be  presented  to  plaintiff  the  de- 
fendant did  not  represent  the  bill  of  lading 
to  be  genuine;  and  that  no  other  represen- 
tations were  made  by  defendant  to  plaintiff. 

[1]  We  will  first  consider  the  case  without 
reference  to  the  effect,  if  any,  to  be  given 
the  indorsement  stamped  on  the  bill  of  lading 
by  mistake  of  the  defendant,  and  determine 
what  would  be  the  rights  of  the  parties  had. 
no  such  indorsement  b^n  affixed.  In  1 
Daniel,  Neg.  Inst.  (6th  Ed.)  |  698  d,  p.  773,  It 
is  said: 
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*'An  indorsement  on  drafts,  notee,  or  checks, 
•Pay  ^ny  bank  or  banker  or  order/  is  not  such 
an  indorsement  as  to  pass  the  title  to  the  in- 
strument. It  merely  authorizes  any  bank  or 
liaoker  into  whose  hands  it  might  come  to  col- 
lect and  remit  the  proceeds." 

See,  also,  8  Corpus  Juris,  p.  367,  {  547  (note 
a),  ^hereitissaid: 

"The  indorsement  on  a  check  by  a  bank  which 
has  cashed  it:  'Indorsement  guaranteed.  Pay 
any  national  or  state  bank  or  order'— is  only  an 
indorsement  for  collection,  and  does  not  trans- 
fer the  title  to  the  check  to  the  indorsee.  Rolla 
Nat.  Bank  y.  Salem  First  Nat  Bank,  141  Mo. 
App.  719,  126  S.  W.  613." 

I 

While  such  an  indorsee  may  have  sufficient 
title  to  support  an  action  in  his  or  its  own 
name  on  the  draft  or  bill  against  tbe  drawer 
or  acceptor,  yet  such  right  to  collect  the  draft 
or  bill  by  suit  does  not  make  the  indorsee 
liable  on  its  subsequent  indorsement,  made  in 
the  furtherance  of  collection.  8  Corpus  Juris, 
$  1095,  p.  838;  7  Corpus  Juris,  ^  271,  p.  912. 
Nor  is  a  bank,  in  the  absence  of  fraud,  re- 
quired to  proceed  or  exhaust  its  remedies 
against  the  drawee  of  the  draft  or  bill  before 
proceeding  against  the  drawer.  This  was 
decided  In  the  case  of  Chrlsman  v.  Nat.  Bank, 
163  S.  W.  651,  cited  by  appellee.  Also  in  a 
Missouri  case,  cited  by  appellees,  to  wit, 
Burrton  State  Bank  v.  Peasemoore  Milling 
Co.,  163  Mo.  App.  136,  145  S.  W.  508,  the 
court,  while  sustaining  the  right  of  the  col- 
lecting bank  to  maintain  an  action  against 
the  drawee  of  a  draft,  with  bill  of  lading  at- 
tached, the  draft  being  made  payable  to  the 
plaintiff  bank  and  the  drawee  having  notice 
of  plaintiff's  liability,  having  remitted  di- 
rectly to  the  broker,  says: 

"The  great  weight  of  authority  is  that  the 
banks,  in  handling  these  biUs  of  lading  and 
drafts  attached  thereto,  do  not  become  person- 
ally responsible  for  the  quantity  or  quality  of 
the  property  described  in  the  bill  of  lading.*' 

In  Johnston  v.  Schnabaum,  86  Ark.  84,  109 
8.  W.  1164  (17  Ia  R.  a.  [N.  S.]  838,  15  Ann. 
Cas.  876),  in  speaking  of  the  effect  of  that  part 
of  the  Indorsement  reading,  "Previous  In 
dorsement  guaranteed,"  the  court  says: 

"So  far  as  the  guaranty  of  the  previous  in- 
dorsement of  Redwine  is  concerned,  that 
amounted  only  to  a  guaranty  of  the  genuine- 
ness of  the  indorsement,  and  did  not  render  the 
bank  liable  on  the  note." 

In  1  Daniel,  Neg.  Inst.  ^  693,  p.  773,  it  is 
said: 

"And  an  indorsement  of  a  note,  'Previous  in- 
dorsements guaranteed'  amounts  only  to  a  guar- 
anty of  the  genuineness  of  the  indorsement,  and 
does  not  render  such  an  indorser  liable  on  the 
note." 

The  word  "indorsement*'  applies  to  such 
written  entries  as  may  be  made  on  the  back 
of  notes,  drafts,  checks,  etc.,  and  may  trans- 


fer title  to  paper  on  which  it  is  made.  2 
W.  &  P.  p.  1049 ;  Hendrick  v.  Daniel,  119  6a. 
358,  46  S.  B.  439;  Williams  v.  Osbon,  75  Ind. 
280;  4  A.  &  E.  Enc.  (2d  Bd.)  p.  256,  t  4;  7 
Cyc.  p.  822,  ^  O,  where  it  is  said: 

"The  indorsement  of  a  bill  or  note  is  a  new 
contract,  by  which  the  indorser  undertakes,  con- 
ditional on  due  diligence  on  the  part  of  the  hold- 
er, that  it  shall  be  accepted  and  paid  according 
to  its  tenor  to  the  indorsee  or  any  one  who  be- 
comes a  subsequent  holder  according  to  the 
terms  of  the  instrument." 

See,  also,  Bank  of  Indian  Territory  v.  First 
Nat.  Bank,  109  Mo.  App.  665,  83  S.  W.  537; 
Citizens'  Trust  Co.  v.  Ward,  195  Mo.  App.  223, 
190  S.W.364;  Naglee  v.  Lyman,  14  Cal.450, 454. 

[2]  From  the  foregoing  authorities  we  con- 
clude that  the  Indorsement  on  the  bank  of 
the  draft  by  the  defendant  of  "Pay  any  bank 
or  banker,  all  previous  indorsements  guaran- 
teed," merely  guaranteed  the  genuineness  of 
the  prior  indorsements,  and  did  not  guarantee 
the  payment  of  the  draft,  nor  the  existence, 
quality,  of  quantity  of  the  wheat  mentioned 
in  the  accompanying  bill  of  lading.  Plaintiff 
would  not  be  entitled  to  recover  the  money 
paid  on  the  draft  merely  because  the  accom- 
panying bill  of  lading  proved  to  be  a  forgery. 
In  Goetz  v.  Bank,  119  U.  S.  651,  7  Sup.  Ct 
318,  30  L.  Ed.  615,  it  is  said: 

"A  bank  in  discounting  commercial  paper 
does  not  guarantee  the  genuineness  of  a  docu- 
ment attached  to  it  as  collateral  security.  Bills 
o*f  lading  attached  to  drafts  drawn,  as  in  the 
present  case,  are  merely  security  for  the  pay- 
ment of  the  drafts." 

See,  also,  Blaisdell  Co.  v.  Bank,'  96  Tex. 
626,  75  S.  W.  292,  62  U  R.  A.  968,  97  Am.  St. 
Rep.  944;  Hoffman  t.  Bank,  12  Wall.  181, 
191,  20  li.  Ed.  366. 

Appellee  cites  and  apparently  places  great 
reliance  on  the  case  of  Landa  v.  Lattin, 
19  Tex.  Civ.  App,  246,  46  S.  W.  48,  by  the 
Court  of  Civil  Appeals  for  the  Third  District. 
While  this  case  is  probably  distinguishable 
from  the  one  at  bar  in  certain  material  re- 
spects, viz.  that  in  the  Landa  Case  the  draft 
was  knade  payable  to  the  cashier  of  the  de- 
fendant bank,  which  bank  discounted  it  to 
the  amount  of  the  usual  collection  charges, 
while  here  the  draft  was  made  payable  to 
the  order  of  the  maker,  and  no  charges  were 
made  for  collection,  or  otherwise,  yet  we 
think  the  holding  in  the  Landa  Case,  so  far 
as  relied  on  by  appellee,  has  been  implied- 
ly overruled  by  our  Supreme  Court  in  Blais- 
dell Co.  V.  Bank,  96  Tex.  626,  75  S.  W. 
292,  62  L.  R.  A.  968,  97  Am.  St  Rep.  944. 
Stfe,  also,  Hawkins  v.  Alfalfa  Product  Co.,  152 
Ky.  152, 153  S.  W.  £01.  44  L.  R.  A.  (N.  S.)  600, 
and  Tapee  v.  Varley  Wolter  Co.,  184  Mo.  App. 
470,  171  S.  W.  19,  both  of  which  cases  note 
the  fact  that  the  Landa  Case  is  out  of  har^ 
raony  with  the  trend  of  authority. 

18]  An  indorsement  in  blank  of  the  bill  of 
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lading  itself  would  merely  transfer  the  right 
held  by  the  transferrer  in  the  property  there* 
in  mentioned,  and  an  indorsement  restricted 
to  a  particular  person  or  bank  would  transfer 
such  rights  as  the  indorser  held  in.  such  prop- 
erty to  his  transferee.  But  in  neither  case 
would  such  Indorsement  constitute  a  guaranty 
of  the  quantity  or  quality  of  the  goods  or  of 
the  fact  that  any  such  goods  existed  or  the 
genuineness  of  the  bill  of  lading  itself.  In 
10  Corpus  Juris,  205,  {  271,  It  is  said: 

"The  rights  arislDg  out  of  a  transfer  of  a  bill 
of  lading  correspond,  not  to  those  arising  out 
of  the  indorsement  of  a  negotiable  promise  for 
the  payment  of  money,  but  to  those  arising  out 
of  a  delivery  of  property  itself  under  similar  cir- 
cumstances. Although  it  has  sometimes  been 
said  that  a  bill  of  lading  is  negotiable,  nothing 
more  is  meant  by  this  than  that  the  transfer 
of  the  bill  of  lading  passes  to  the  transferee 
only  such  right  or  title  as  the  transferrer  had 
to  the  goods  there  described." 

See,  also,  Jones  on  Ck)llateral  Sec.  (3d  Ed.) 
p.  290,  §  243 ;  10  Corpus  Juris,  p.  202,  {  266. 

Therefore  the  indorsement  placed  on  the 
bill  of  lading  by  the  defendant  bank,  at  most, 
irrespective  of  the  question  of  mistake,  had  no 
further  effect  than  to  guarantee  the  genuine- 
ness of  the  indorsement,  and  did  not  guaran- 
tee the  genuineness  of  the  instrument  itself, 
that  is,  the  signature  of  the  agent  of  the  rail- 
way company.  The  only  other  indorsement 
on  the  bill  of  lading  was  that  of  H.  L.  Tank- 
ersley,  which  was  genuine,  having  been  placed 
there  by  said  Tankersley. 

We  conclude  that  the  defendant  bank  was 
not  liable  to  plaintiff,  under  the  facts  shown, 
for  the  amount  of  the  draft  paid  by  the  lat- 
ter, and  that  the  judgment  of  the  trial  court 
must  be  reversed,  and  Judgment  here  ren- 
dered for  appellant ;  and  it  is  so  ordered. 


CENTRAL  EXCH.  NAT.  BANK  OP  WACO 
V.  FIRST  NAT.  BANK  OF  FT.  WORTH. 

(No.  9080.) 

(Court  of  Civil  Appeals  of  Texas.     Ft,  Worth. 
April  26,  1919.     Rehearing  Denied  May  31, 
1919.) 

1.  Banks  and  Banking  ^=:»156  —  Coixso- 

TIONS. 

When  a  bank  undertakes  to  collect  nego- 
tiable paper,  intrusted  to  it  for  that  purpose, 
the  relation  of  principal  and  agent  is  thereby 
established ;  the  bank  becoming  the  agent  for 
collection. 

2.  Banks  and  Banking  ^=»171(2)~Com:G- 

TIONS. 

A  bank,  undertaking  the  collection  of  com- 
mercial paper  sent  it  by  another  bank  for  col- 
lection, is  liable  for  any  loss  resulting  to  tiie 
sending  bank  from  the  collecting  bank's  neg- 
ligence in  failing  to  make  the  collection. 


3.  Banks  and  Banking  ^s»175(5)— Collec- 
tions. 

Where  a  note  which  has  been  surrendered, 
by  the  bank  to  which  it  has  been  intrusted  for 
collection,  in  exchange  for  a  check,  has,  upon 
dishonor  of  the  check,  been  recovered  without 
its  vitality  or  security  having  been  in  any  way 
impaired,  the  bank  is  not  liable  to  the  owner 
of  the  note  unless  to  the  extent  of  any  actual 
loss  that  may  have  been  occasioned  by  its  act 

4.  Banks   and   Banking  <©=>175(3)— Necu- 
GENCE  of  Collecting  Bank— Evidence. 

Upon  the  issue  of  negligence  of  bank  in  ac- 
cepting check  of  drawee  of  draft  attached  to 
bills  of  lading  in  payment  of  the  draft,  proof 
of  custom  of  banks  to  accept  checks  of  drawees 
in  payment  of  drafts  was  admissible,  and  tes- 
timony that  the  bills  of  lading  were  forged  was 
admissible  to  show  they  were  worthless. 

5.  Trial  ^=>296(2)--Instbuctions— Cube  or 
Ebbob. 

Id  action  by  a  bank  against  another  bank 
for  negligence  in  collecting  drafts,  in  accepting 
drawee's  check  for  the  draft,  in  which  defend- 
ant admitted  plaintiff's  right  to  recover  ex- 
cept in  80  far  as  its  demand  might  be  defeated 
by  facts  pleaded  by  defendant,  any  error  in 
instructing  that  burden  was  on  plaintiif  to 
show  negligence  in  failing  to  collect  the  drafts 
held  harmless,  in  view  of  the  other  instractioDs 
given. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;  Bruce  Young,  Judge. 

Action  by  the  Central  Ezdiange  National 
Bank  of  Waco  against  the  First  National 
Bank  of  Ft  Worth.  FriJin  judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Spell,  Boggess,  Naman  &  Penland,  of  Wa- 
co, and  Bryan,  Stone  &  Wade,  of  Ft  Worth, 
for  appellant 

A.  H.  Kirby  and  Theodore  Mack,  both  of 
Ft  Worth,  for  appellee. 

DUNKLIN,  J.  The  Central  Exchange 
National  Bank  of  Waco  sued  the  First  Na- 
tional Bank  of  Ft  Worth  to  recover  on  a 
cashier's  check  issued  by  the  defendant  in 
favor  of  the  plaintiff  for  $2,548.90,  and,  from 
a  Judgment  in  favor  of  the  defendant,  plain- 
tiff has  appealed. 

The  transactions  leading  up  to  the  issu- 
ance of  the  cashier's  check  were  as  follows: 
A.  B.  Crouch  Grain  Company  of  Temple  drew 
two  drafts,  each  for  the  sum  of  $1,260,  on 
the  Clement  Grain  Company  of  Waco,  in  fa- 
vor of  the  Farmers'  State  Bank  of  Temple. 
To  each  of  the  drafts  was  attached  a  bill  of 
lading  for  a  carload  of  bulk  wheat  consign- 
ed for  delivery  at  Galveston  to  the  order  of 
A.  B.  Crouch  Grain  Company.  The  drafts 
were  sent  to  the  plaintiff  bank  at  Waco  for 
collection,  and  the  Clement  Grain  Company 
gave  to  that  bank  its  check  for  the  aggregate 
amount  of  the  two  drafts.  It  then  drew 
other  drafts  in  favor  of  plaintiff  bank  on  the 
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Crouch  Grain  Company  at  Ft.  Worth  with 
the. bills  of  lading  attached,  and  the  plaintiff 
bank  forwarded  them  to  the  defendant  bank 
for  collection  after  giving  credit  on  its  books 
to  the  Clement  Grain  Company  for  the  aggre^ 
gate  amount  of  the  two  drafts. 

The  defendant  bank  received  from  tha 
Crouch  Grain  Company  a  check  in  payment 
of  the  two  drafts  drawn  by  it  on  the  Texas 
State  Bank  of  Ft.  Worth  and  mailed  to  plain- 
tiff its  casshier's  check  in  favor  of  the  plain- 
tiff bank,  which  is  the  check  sued  on.  Said 
check  was  issued  for  the  same  amount  as  the 
check  given  to  the  defendant  by  the  Crouch 
Grain  Company  and  was  issued  upon  the 
faith  of  supposed  validity  of  the  latter  check. 
But  payment  of  the  latter  check  was  refused 
by  the  Texas  State  Bank  of  Ft.  Worth  when 
it  was  presented  by  the  defendant  bank. 
Thereupon  the  defendant  bank  notified  the 
plaintiff  bank  to  return  the  cashier's  check 
sued  on  for  the  reason  that  the  check  given 
by  the  Crouch  Grain  Company  had  been  dis- 
honored. The  plaintiff  bank  denied  to  the 
defendant  the  right  to  revoke  the  cashier's 
check  and  refused  to  return  it,  and,  upon  the 
refusal  of  the  defendant  to  pay  it  when  pre- 
sented, plaintiff  instituted  this  suit. 

The  proof  showed  that  both  bills  of  lading 
attached  to  the  drafts  were  forgeries,  and 
the  defendant  alleged  such  forgeries  In  Its 
answer.  It  also  alleged  that  the  check  re- 
ceived from  the  Crouch  Grain  Company  was 
worthless,  and  that  the  issuance  of  its  cash- 
ier's check  was  without  consideration;  that 
it  received  the  draft  from  the  plaintiff  bank 
and  undertook  the  collection  of  the  same  for 
accommodation  only,  and  received  nothing  of 
value  therefor;  that  It  exercised  due  dili- 
gence to  collect  the  drafts  drawn  upon  the 
Crouch  Grain  Company ;  that  the  check  giv- 
en by  that  company  upon  the  Texas  State 
Bank  would  not  have  been  paid  even  though 
It  had  been  presented  for  payment  sooner 
than  It  was  presented;  and  that,  as  said  | 
check  and  also  bills  of  lading  for  the  wheat 
were  all  worthless,  plaintiff  had  parted  with 
nothing  of  value  Ijy  reason  of  the  transac- 
tion in  question.  • 

In  reply  to  the  defendant's  answer,  plain- 
tiff alleged  that  it  was  an  innocent  purchas- 
er for  value  of  the  drafts  drawn  by  the  Cle- 
ment Grain  Company  upon  the  Crouch  Grain 
Company,  which  was  sent  to  the  defendant 
for  collection ;  that  the  defendant  was  guil- 
ty of  negligence  in  accepting  the  check  of  the 
Crouch  Grain  Company  in  payment  therefor, 
and  also  guilty  of  negligence  in  not  imme- 
diately presenting  it  for  payment  or  having 
the  same  certified  by  telephone;  that,  had 
the  defendant  used  due  negligence  in  pre- 
senting said  check  for  payment,  it  would 
have  been  paid;  that,  even  though  the  de- 
fendant did  exercise  proper  diligence  to  col- 
lect the  check  which  it  received  from  the 
Crouch  Grain  Company  on  the  Texas  State 
Bank,  yet,  having  treated  said  check  as  cash. 


and  having  issued  its  own  check  in  payment 
of  the  drafts,  it  could  not  escape  liability 
therefor. 

The  case  was  tried  before  a  jury,  who  were 
instructed  to  return  a  verdict  in  favor  of  the 
plaintiff  if  they  should  find  that  the  defend- 
ant failed  to  exercise  that  degree  of  care 
that  a  very  cautious  and  prudent  person 
would  have  exercised  to  collect  the  check 
given  to  it  by  the  Crouch  Grain  Company  in 
payment  for  the  drafts  sent  to  the  defend- 
ant bank.  The  Jury  were  further  instructed 
to  return  a  verdict  in  favor  of  the  defendant 
if  it  did  exercise  such  diligence  to  collect 
the  check.  They  were  also  further  instruct- 
ed to  return  a  verdict  in  favor  of  the  defend- 
ant if  they  should  find  that  the  defendant 
failed  to  exercise  ordinary  diligence  to  col- 
lect said  check,  but  should  further  find  that 
the  same  would  not  have  been  paid  by  the 
Texas  State  Bank,  even  though  it  had  been 
presented  for  payment  immediately  after 
the  defendant  received  it 

The  following  proposition  presented  in  ap- 
pellant's brief  under  its  first  two  assign- 
ments of  error  is  a  statement  of  the  princi- 
pal and  controlling  contention  involved  in 
several  assignments  of  error: 

"Where  a  bank  accepts  a  check  on  another 
bank  in  payment  of  a  draft  in  its  hands  for 
collection,  and  surrenders  the  draft,  it  makes 
the  check  its  own,  and  liability  is  the  same  a» 
if  cash  had  been  received,  irrespective  of  neg- 
ligence in  the  collection  of  the  check;  and  es- 
pecially is  this  true  where  the  circumstances 
of  the  case  show  that  the  collecting  bank  by 
its  acts  treated  the  check  as  its  own." 

The  following  authorities  are  cited  ii^ sup- 
port of  that  contention :  Natl.  Bank  of  Com- 
merce V.  American  Exchange  Bank,  151  Mo. 
320,  52  S.  W.  265,  74  Am.  St  Rep.  527 ;  Fifth 
Natl.  Bank  v.  Ashworth,  123  Pa.  212,  16  Atl. 
596,  2  li.  R.  A.  491;  Whitney  v.  Esson,  99 
Mass  308,  96  Am.  Dec.  762 ;  Bank  of  Antigo 
V.  Union  Trust  Co.,  149  ill.  343,  36  N.  E. 
1029,  23  D.  B.  A.  611;  Morris  v.  Eufaula 
Nati.  Bank,  106  Ala.  383,  18  South.  11 ; 
Brown  v.  People's  Bank,  52  L.  R.  A.  (N.  S.) 
653  note;  3  R.  C-  L.  par.  245,  p.  616. 

In  the  case  first  cited,  the  opinion  quotes 
with  approval  the  following  from  1  Morse, 
Banks  (3d  Ed.)  par.  252: 

"If  the  bank  takes  the  check  of  the  party 
who  is  bound  to  pay  the  paper,  and  thereupon 
surrenders  the  paper  to  him,  it  assumes  the 
responsibility  for  the  check  proving  good.  If 
it  is  not  paid,  the  bank  is  still  obliged  to  pay  the 
amount  to  the  person  from  whom  it  received 
the  paper." 

According  to  the  testimony  introduced  by 
the  defendant,  it  received  the  drafts  for 
collection  after  banking  hours  on  the  after- 
noon of  March  13th,  which  was  Monday. 
As  soon  as  they  were  so  received,  the  de- 
fendant sent  its  collector  to  the  office  of  the 
Crouch  Grain  Company  .with  the  drafts,  at 
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which  time  the  Crouch  Grain  Company  de- 
ilyered  Its  check  on  the  Texas  State  Bank 
In  payment  of  the  drafts  and  received  there- 
for from  the  collector  the  drafts  and  the  bills 
of  lading.  On  the  following  morning,  Tues- 
day, the  check  so  received  from  the  Crouch 
Grain  Company  passed  through  the  clearing 
house,  and  when  It  reached  the  Texas  State 
Bank  on  that  day,  and  through  that  channel, 
payment  thereof  was  refused,  and  It  was  re- 
turned to  the  defendant  bank  about  noon  of 
that  day.  But  before  Its  return  defendant 
had  already  mailed  its  cashier's  check  sued 
on  to  the  plaintiff  bank.  The  defendant  im- 
mediately wrote  to  the  plaintiff  bank  recall- 
ing Its  checks,  stating  that  it  did  so  because 
the  Crouch  Grain  Company's  check  given  for 
the  drafts  and  bills  of  lading  had  been  dis- 
honored. As  soon  as  the  defendant  Bank  was 
notitied  that  the  Texas  State  Bank  had  re- 
fused payment  of  the  check  drawn  by  the 
Crouch  Grain  Company,  It  procured  from 
that  company  the  return  of  the  drafts  and 
bills  of  lading  and  returned  them  to  plain- 
tiff; but  plaintiff  declined  to  accept  them,  and 
again  sent  them  to  the  defendant  bank  with 
notice  that  plaintiff  would  insist  on  payment 
of  defendant's  cashier's  check. 

On  Wednesday  morning,  March  15th,  the 
Crouch  Grain  Company's  check  was  again 
presented  to  the  Texas  State  Bank  for  pay- 
ment, and  was  again  dishonored.  The  evi- 
dence was  ample  to  support  a  finding  by  the 
Jury  that  the  defendant  exercised  due  dili- 
gence to  collect  the  drafts  it  received  from 
the  plaintiff,  and  that  its  failure  to  collect 
the  same  was  not  due  to  any  negligence  on 
its  part.  The  Crouch  Grain  Company  was  in- 
solvent, and  the  bills  of  lading  were  worth- 
less because  they  were  forgeries.  While  the 
proof  showed  that,  at  the  close  of  banking 
hours  on  March  13th,  the  books  of  the  Texas 
State  Bank  of  it.  Worth  showed  a  balance 
to  the  credit  of  the  Crouch  Grain  Company 
of  $y,597.99,  and  at  the  close  of  banking 
hours  on  March  14th,  which  was  noon  of  that 
day,  $686.93,  yet  B.  B.  Samuels,  who  was 
cashier  of  that  bank,  testified  positively  that 
if  the  check  which  defendant  received  from 
the  Crouch  Grain  Company,  drawn  upon  that 
bank,  had  been  presented  to  the  Texas  State 
Bank  at  any  time  on  March  14th  or  Just  be- 
fore the  closing  of  the  bank  on  the  preced- 
ing day,  it  would  not  have  been  paid.  His 
testimony  to  that  effect  was  un controverted 
by  any  witness.  The  reasons  given  by  him 
for  saying  that  payment  of  the  check  would 
have  been  refused  was  that  other  drafts, 
with  bills  of  lading  drawn  by  the  Crouch 
Grain  Company,  had  been  deposited  with 
that  bank  on  different  dates  prior  to  March 
18th,  and  for  which  the  Crouch  Grain  Com- 
pany had  received  credit  on  the  books  of  the 
bank,  had  been  returned  unpaid;  that  he 
had  heard  that  some  of  those  bills  of  lading 
were  forged  and  that  he  had  heard  for  sev- 


eral days  prior  to  March  13th  that  the 
Crouch  Grain  Company  was  "getting  in  a 
bad  shape";  that  they  had  handled  forged 
bills  of  lading,  and  the  witness  had  begun  to 
get  suspicious  of  their  financial  standing. 

[1]  It  is  well  settled  that  when  a  bank  un- 
dertakes to  collect  negotiable  paper,  intrust- 
ed to  it  for  that  purpose,  the  relation  of  prin- 
cipal and  agent  is  thereby  established;  the 
bank  becoming  the  agent  for  collection.  2 
Michle  on  Banks  and  Banking,  p.  1374;  Mer- 
chants' National  Bank  v.  Dorchester,  136  S. 
W.  651;  Schumacher  v.  Trent,  18  Tex.  Ulv. 
App.  17,  44  S.  W.  460. 

[2,  3]  It  is  also  well  settled  that  a  bank 
undertaking  such  a  collection  is  liable  for 
any  loss  resulting  to  the  principal  from  its 
negligence  in  failing  to  make  the  collection. 
In  2  Michle  on  Banks  and  Banking,  p.  1480, 
the  following  is  said: 

"Where  a  note  which  has  been  surrendered 
in  exchange  for  a  check  has,  upon  the  dishonor 
of  the  check,  been  recovered  without  its  vitali- 
ty or  security  having  been  in  any  way  im- 
paired, there  would  seem  to  be  no  reason  wl^y 
the  bank  should  be  liable  at  all  to  the  owner 
of  the  note,  unless  to  the  extent  of  any  actual 
loss  that  might  have  been  occasioned  by  its 
act'* 

We  think  that  announcement  is  unques- 
tionably sound.  In  ordinary  transactions  a 
principal  could  not  recover  damages  for  the 
alleged  negligence  of  his  agent  unless  he 
can  show  that  he  has  suffered  loss  thereby, 
and  the  measure  of  his  damages  would  be 
the  amount  of  his  loss,  whatever  it  may 
he.  We  see  no  reason  why  a  different  rule 
would  apply  if  the  collecting  agent  happeus 
to  be  a  bank  instead  of  an  individual.  We 
think  that  the  following  authorities  support 
the  reasoning  of  the  text*  quoted  above  from 
Michle  on  Banks  and  Banking:  First  Natl. 
Bank  v.  City  National  Bank,  12  Tex.  Civ. 
App.  318,  34  S.  W.  458  (writ  of  error  refused 
by  our  Supreme  Court,  93  Tex.  706,  34  S.  W. 
458);  People's  Nati.  Bank  v.  Brogden,  98  Tex. 
360,  83  S.  W.  1098;  Western  Brass  Mfg.  Co. 
V.  Maverick,  4  Tex.  av.  App.  535,  23  S.  W. 
728;  Buckholtz  State  Bank  v.  Graf,  200  S. 
W.  858;  Interstate  NaU.  Bank  v.  Ringo,  72 
Kan.  116,  83  Pac.  119,  3  L.  R.  A.  (N.  S.)  1179. 
115  Am.  St.  Rep.  176;  7  Corpus  Juris,  623: 
Van  Winkle  Gin  Co.  v.  State  Natl.  Bank,  89 
Tex.  147,  33  S.  W.  862;  Union  Natl.  Bank  v. 
Menefee,  63  Tex.  Civ.  App.  509,  134  S.  W. 
822. 

Accordingly,  all  assignments  of  error  pred- 
icated upon  appellant's  contention,  noted 
above,  are  overruled. 

[4]  The  proof  introduced  by  the  defendant 
to  show  that  it  was  the  custom  of  banks  to 
accept  checks  of  drawees  in  payment  of 
drafts  was  admissible  upon  the  issue  of  de- 
fendant's negligenre  in  accepting  the  check 
of  the  Oronch  Grain  Company,  and  the  testi- 
mony introduced  to  show  tliat  the  bills  of 
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lading  were  forgeries  clearly  was  admissible 
to  sbow  that  they  were  worthless. 

[8]  Before  the  introduction  of  the  evidence, 
the  defendant  in  open  court  admitted  plain- 
tiflC's  right  to  recover,  except  in  so  far  as  its 
demand  might  be  defeated  by  the  facts  plead- 
ed by  the  defendant,  and  upon  such  admis- 
sion claimed  the  right  to  open  and  close  in 
the  introduction  of  testimony  and  in  the 
argument  of  the  case,  which  was  granted  by 
the  court  upon  such  admission.  Under  such 
circumstances,  it  was,  perhaps,  error  for  the 
court  to  instruct  the  Jury,  as  was  done,  that 
the  burden  was  upon  the  plaintiff  to  show  by 
a  preponderance  of  the  evidence  that  defend- 
ant was  guilty  of  negligence  in  failing  to 
collect  the  drafts  which  it  received  from  the 
plaintiff.  However,  the  court  further  in- 
structed the  Jury  that  the  burden  was  upon 
the  defendant  to  sustain  by  a  preponderance 
of  the  evidence  its  allegation  that  the  Texas 
State  Bank  would  not  have  paid  the  Crouch 
Grain  CJompany's  check  upon  it,  even  though 
such  check  had  been  presented  immediately 
upon  its  receipt  by  the  defendant  la  other 
words,  the  burden  was  placed  upon  the  de- 
fendant to  prove  that  the  check  which  was 
received  in  payment  for  the  drafts  was 
worthless,  and,  as  the  proof  established  that 
fact  beyond  controversy,  the  error,  if  any, 
in  the  instruction  on  the  burden  of  proof 
upon  the  other  issue  mentioned,  was  harm- 
less. 

For  the  reasons  indicated,  all  assign- 
ments of  error  are  overruled,  and  the  Judg- 
ment \a  affirmed. 


WATKINS  et  al.  v.  HINES.     (No.  1515.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
June  11,  1919.) 

1.  Trespass  to  Try  Title  <S=»27— Parties— 
Necessary  Parties. 

Where  defendant  and  another  agreed  to  pur- 
chase land,  title  being  taken  in  defendant's  name 
and  it  being  understood  that  the  third  person 
should  have  no  interest  until  he  had  paid  for 
his  share,  heldy  that  in  action  of  trespass  to  try 
title  the  heirs  of  such  third  person  who  died 
pending  a  suit  were  not  necessary  parties;  it 
appearing  no  payments  were  made. 

2.  Appeal  and  Error  c=s>231  (5)— Objections 
—Waiver. 

Where  there  was  no  objection  that  evidence 
which  was  otherwise  admissible  was  secondary 
evidence,  the  erroneous  exclusion  of  such  evi- 
dence on  insufficient  objections  cannot  be  justi- 
fied in  the  appellate  court  on  the  ground  that  it 
was  secolMary  evidence. 

3.  Boundaries    «=>35(1)— Evidence— Admis- 
sibility. 

In  trespass  to  try  title,  where  the  question 
was  one  solely  of  disputed  boundary,  evidence 
of  the  contents  of  a  letter  written  to  plaintiff's 
predecessor,  relating  to  a  survey  to  locate  the 


boundary,  held  improperly  excluded  upon  objec- 
tions that  plaintifiTs  predecessor  had  testified 
and  that  the  evidence  was  not  offered  in  im- 
peachment. 

4.  Trial  ^=9362(4)  —  Special  Issue  —  Issues 
Not  Made  by  Pleadings  or  Evidence. 

In  trespass  to  try  title,  where  the  question 
was  one  of  disputed  boundaries  and  the  issue  for 
determination  was  as  to  the  construction  of  the 
fence  on  an  agreed  line  and  the  establishment 
of  a  boundary  line  by  acquiescence,  the  submis- 
sion of  a  special  issue  as  to  whether  fence  was 
upon  the  original  division  line  held  error. 

5.  Trial     ^=»349(4)— Instructions— Special 
Issue. 

In  submitting  a  case  upon  special  issues  it 
is  proper  for  the  court  to  give  all  necessary 
definitions  and  explanations,  but  not  to  charge 
generally  on  the  law  of  the  case. 

6.  Boundaries  «=»43— Action— Judgment. 

In  trespass  to  try  title,,  where  the  question 
was  one  of  disputed  boundary,  where  the  loca- 
tion of  a  fence  was  established  by  the  evidence, 
judgment  fixing  the  boundary  at  a  certain  num- 
ber of  varas  south  •f  the  fence  is  not  open  to 
attack  on  the  ground  that  it  did  not  define  the 
bouu'dary  line  by  objects  on  the  ground. 

Appeal  from  District  CJourt,  Wichita  Coun- 
ty; Edgar  Scurry,  Judge. 

Trespass  to  try  title  by  Ralph  Hlnes  against 
J.  A.  Watkins  and  also  B..  F.  Taylor,  as  to 
whom  plaintiff  dismissed.  From  a  judgment 
for  plaintiff,  the  first  named  defendant  ap- 
peals.   Reversed  and  remanded. 

W.  E.  Fitzgerald,  of  Wichita  Falls,  for 
appellant 

T.  R.  Boone,  of  Wichita  Falls,  for  appel- 
lee. 

HAIiL,  J.  This  is  a  suit  brought  in  the 
form  of  trespass  to  try  title  to  determine  the 
boundary  line  between  certain  lands  owned 
by  Ralph  Hines,  plaintiff  below,  and  other 
lands  owned  by  appellant,  J.  A.  Watkins.  B. 
F,  Taylor  was  made  a  party  by  the  original 
I)etition,  but  subsequently  plaintiff  dismissed 
as  to  him.  Appellant,  Watkins,  answered  by 
general  demurrer,  plea  of  not  guilty,  and 
specially  set  up  the  statutes  of  limitation  of 
tliree  and  five  years.  It  is  further  specially 
pleaded  that  plaintiff*s  vendor  and  defend- 
ants' vendor  entered  into  an  agreement  De- 
cember 1,  1907,  whereby  they  established  the 
boundary  line  between  their  respective  tracts 
of  land  and  under  said  agreement  erected  a 
fence  upon  said  line,  which  line  has  been  rec- 
ognized by  the  owners  of  said  land  and  prem- 
ises ever  since  as  the  true  boundary  line, 
and  that  plaintiff  is  estopped  from  setting 
up  any  claim  to  any  portion  of  the  land  with- 
in the  defendants'  inclosure  and  south  of  said 
boundary  line  so  established.  It  is  further 
alleged,  that  plaintiff  is  estopped  because 
of  the  long  acquiescence  of  himself  and  his 
vendors  and  the  expenditure  of  money  by 
defendants   to  erect   the  division  fence  on 
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the  said  line.  By  supplemental  petition  plain- 
tiff alleges  that  If  It  be  true,  as  alleged  by 
defendants,  that  a  boundary  line  was  estab- 
lished by  the  respective  vendors  of  plaintiff 
and  defendants,  defendants  are  estopped 
from  claiming  said  fence  as  their  boundary 
line,  because  about  the  1st  of  November,  1914, 
with  full  knowledge  of  all  the  facts,  defend- 
ants represented  to  plaintiff  that  they  had 
a  part  of  his  land  under  fence  Inclosed  in 
their  pasture;  that  they  did  not  want  It, 
but  desired  to  establish  the  true  and  correct 
boundary  line,  and  requested  that  plaintiff 
go  In  with  them  and  have  a  survey  of  the 
two  tracts  made  and  that  all  parties  agreed 
to  be  bound  by  the  line  so  established  by 
the  county  surveyor;  that  he  accepted  the 
^  offer  and  In  accordance  with  the  agreement 
obligated  himself  to  pay  his  pro  rata  share 
of  the  surveying  exx)enses ;  that  in  accordance 
with  said  agreement  the  true  boundary  line 
of  the  plaintiff's  land  was  established  by 
the  surveyor;  and  that  plaintiff  paid  his 
pro  rata  part  of  said  expense  In  the  sum  of 
$5,  which  he  would  not  have  paid  had  not 
defendants  agreed  to  be  bound  by  the  line 
established  by  the  county  surveyor  at  that 
time.  The  case  was  submitted  to  a  Jury  upon 
special  Issues  which,  with  the  answers,  re- 
sulted in  finding  that  the  fence  which  the 
defendants  claim  to  be  the  division  line  is 
not  the  original  division  line ;  that  Mrs.  Skin- 
ner, the  vendor  of  plaintiff,  Hines,  did  not  au- 
thorize W.  D.  Ogden  to  act  as  her  agent  In  es- 
tablishing and  fixing  the  boundary  line  be- 
tween'her  land  and  the  land  owned  by  defend- 
ants, which  was  at  that  time  ovmed  by  one 
Murphy;  that  the  said  Ogden  did  not,  as  the 
agent  of  Mrs.  Skinner,  enter  into  any  agree- 
ment with  Murphy  that  the  true  boundary  line 
was  where  the  fence  was  erected;  that  Mrs. 
Skinner  did  not  agree  with  Murphy  that  the 
fence  stood  upon  the  boundary  line;  that  plain- 
tiff, Hines,  and  defendant  Watklns  did  not 
agree  that  the  boundary  line  should  be  where 
the  county  surveyor  should  establish  It,  and 
that  neither  plaintiff  Hines,  nor  his  vendors 
knew,  prior  to  the  purchase  by  J.  A.  Watklns, 
that  a  line  had  been  attempted  to  be  estab- 
lished, and  had  not,  with  knowledge  of  any 
such  facts,  acquiesced  In  the  use  of  the  fence 
as  the  agreed  boundary  line,  and  had  not 
induced  Watklns  to  buy,  relying  upon  the 
fact  that  the  fence  was  such  boundary. 

[1]  From  a  Judgment  for  plaintiff  estab- 
lishing tlie  boundary  in  accordance  with  his 
contention,  appellant,  Watklns,  appeals  and 
assigns  as  error,  first,  that  the  court  erred 
in  permitting  plaintiff  to  go  to  trial  after 
he  had  dismissed  as  to  B.  F.  Taylor,  who, 
it  soems,  had  died  since  the  Institution  of 
the  suit.  It  is  insisted  under  this  assignment 
that  the  widow  and  children  of  Taylor  should 
have  been  made  parties  defendant.  It  ap- 
pears from  the  evidence  that  there  was  some 
sort  of  an  agreement  between  Watklns  and 
Taylor  that  they  should  buy  the  land  to- 
gether, but  It  further  appears  that  the  deed 


was  made  to  Watklns,  who  paid  $S00  cash 
at  the  time  of  its  execution;  that  Taylor 
never  paid  anything,  and  that  under  the 
agreement  Taylor  would  not  have  an  inter«it 
until  his  money  was  paid;  that  since  the 
death  of  Taylor  his  heirs  had  not  requested 
that  the  land  be  conveyed  to  them.  Under 
these  facts  the  wife  and  children  of  Taylor 
were  neither  necessary  nor  proper  parties. 

[2,3]  By  the  second  assignment  it  is  in- 
sisted that  the  court  erred  in  not  permitting 
the  defendant  Watklns  to  prove  by  the  wit- 
ness Ogden  that  at  the  time  Murphy  surveyed 
and  established  the  boundary  line  between 
the  two  tracts  of  land  then  owned  by  him 
and  Mrs.  Skinner,  respectively,  that  he  (Og- 
den) wrote  Mrs.  Skinner,  informing  her  that 
the  proposed  division  line  would  be  100  yards 
or  more  north  of  the  old  turn  row.  This  testi- 
mony was  objected  to  because  (1)  Mrs.  Skin- 
ner's testimony  had  been  taken  in  the  case, 
and  (2)  because  the  evidence  was  not  offered 
for  the  purpose  of  impeaching  Mrs.  Skinner. 
This  testimony  was  material  because  it 
bore  4ii«ctly  upon  the  principal  issue  In  the 
case,  and  should  not  have  been  excluded 
upon  the  objections  made.  In  his  brief,  ap- 
pellee insists  that  the  court  did  not  err  In 
excluding  it  because  it  was  not  the  best  evi- 
dence of  the  fact  sought  to  be  established; 
that  the  absence  of  the  letter  itself  was  not 
accounted  for,  and  the  evidence  was  cumula- 
tive. These  objections  were  not  made  at  the 
time  the  testimony  was  offered  and  are,  of 
course,  waived.  The  rule  is  that  objections 
not  made  in  the  court  below  and  considered 
by  the  trial  Judge  cannot  be  urged  here.  If  it 
had  been  objected  that  the  evidence  was  sec- 
ondary, the  proper  predicate  might  have  been 
laid  for  the  introduction  of  the  prodf  of  the 
contents  of  a  letter  by  parol.  Ellis  v.  Gar- 
vey,  76  Tex.  371,  13  S.  W.  320;  Ft.  Worth  & 
Denver  City  Ry.  Co.  v.  Wright,  27  Tex.  Ci?. 
App.  198,  64  S..W.  1002.  The  evidence  was 
not  cumulative,  and  if  objected  to  upon  that 
ground  the  objection  should  have  been  over- 
ruled. 

[4]  The  third  assignment  attacks  the  court's 
action  in  submitting  the  first  ^)eclal  issue, 
which  is  : 

"Is  the  fence  (which  the  defendant  claims  as 
the  division  fence  between  the  defetidant's  and 
plaintifiTs  land)  the  original  division  line  betvi'oen 
the  land  of  the  plaintiff,  Hines,  and  the  defend- 
ant Watkins?" 

This  assignment  must  also  be  sustained. 
The  location  of  the  original  line  or  true  line 
between  the  surveys  was  not  made  an  Issue 
by  eitlier  the  pleadings  or  the  evidence.  The 
issue  to  be  determined  was  as  to  the  con- 
struction of  the  fence  upon  an  agreed  line 
and  the  establishment  of  a  boundary  line  by 
acquiescence. 

By    the    fourth    and    eighth    assignments 

appellant  insists  that  the  court  eri-ed  in  not 

submitting  his  special  issue  as  to  whether 

there  had  l>een  an  agreement  h^t5v^  J^^^ 
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pby  and  Mrs.  Skinner  with  reference  to  the 
divlsioi#  line.  This  issue  was  squarely  sub- 
mitted by  the  court  and,  of  course,  should  not 
have  been  repeated.  Since  it  was  contended 
that  Ogden,  as  the  agent  of  Mrs.  Skinner,  had 
agreed  with  Murphy,  the  vendor  of  Watkins, 
with  reference  to  the  line,  it  wns  also  proper 
for  that  Issue  to  be  submitted.  The  question 
of  Ogden's  authority  to  represent  Mrs.  Skin- 
ner In  agreeing  with  Murphy  was  also  proper- 
ly submitted. 

The  sixth  and  eleventh  assignments  are 
urged  by  appelllint,  it  seems,  under  a  mis- 
taken impression  as  to  the  real  purport  of 
the  sixth  special  issue  submitted.  As  we 
understand  that  question,  If  answered  in 
appellant's  favor  it  would  have  had  the  ef- 
fect of  binding  plaintiff  by  the  acquiescence 
of  his  vendors,  as  well  as  any  acquiescence 
shown  upon  his  part,  and,  as  submitted,  we 
think  is  proper. 

[S]  Under  the  seventh  assignment  it  is 
Insisted  that  the'' court  erred  in  not  instruct- 
ing the  jury  as  to  the  legal  effect  of  an  agree- 
ment by  adjacent  landowners  as  to  the  divi- 
sion line  between  their  respective  tracts.  If 
this  charge  had  been  given,  it  might  have 
cured  the  error  committed  by  the  court  in  sub- 
mitting the  first  issue  with  reference'  to  the 
original  boundary;  but  since  the  submission 
of  such  issue  was  error,  upon  another  trial  we 
think  the  court  should  not  charge  upon  the 
law  as  to  agreed  boundaries.  In  submitting 
a  case  upon  special  issues  it  Is  proper  for  the 
court  to  give  all  necessary  definitions  and 
explanations,  but  not  to  charge  generally  up- 
on the  law  of  the  case. 

[6]  It  is  insisted  under  the  twelfth  and 
thirteenth  assignments  that  the  judSgment 
does  not  define  the  boundary  line  by  objects 
upon  the  ground,  which  should  always  be 
done  in  Judgments  rendered  in  boundary 
suits.  'By  reference  to  the  Judgment  entry 
we  find  that  the  court  has  fixed  the  boundary 
a  certain  number  of  varas  south  of  the  fence. 
The  location  of  the  fence  having  been  estab- 
lished by  the,  evidence,  its  existence  as  con- 
structed is,  we  think,  such  an  object  as  will 
meet  the  requirements  and  enable  the  officer 
executing  the  Judgment  to  place  each  party 
in  possession  of  the  land  adjudged  to  him  by 
the  court. 

For  the  errors  pointed  out  the  Judgment  is 
reversed  and  the  cause  remanded. 
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ground  that  defendant  acted  merely  as  plain- 
tiffs agent,  an  instruction  presenting  bucIi  de- 
fense, if  erroneous,  for  not  stating  that  if  de- 
fendant used  his  ''best  skill  and  care*'  to  buy 
only  sound  cattle  that  fact  would  negative 
fraudulent  misrepresentations,  could  not  have 
misled  the  jury  to  defendant's  injury. 

2.  Appeal  and  Error  ^=»231(9)— Objecjtion 
TO  Instructions  Below. 

Defendant  appellant's  lailure  to  present  a 
particular  objection  to  a  charge  waives  his  right 
to  urge  such  objection  on  appeal,  and  commits 
him  to  an  approval  of  the  language  thereof  so 
that  he  is  in  no  position  to  complain  of  the  re- 
fusal of  a  requested  instruction  drawn  to  cover^ 
the  particular  objection. 

3.  Principal  and  Agent  ^ss>79(5)  —  Skuj* 
and  jtjdoment  — -  fraudulent  misrepre- 
SENTATIONS BT  AoxNT  TO  Principal— Evi- 
dence. 

In  an  actit>n  defended  on  the  ground  that 
defendant  was  merely  plaintiff's  agent  in  the 
purchase  of- cattle,  held  that  there  was  evidence 
to  sujiport  the  jury's  finding  that  defendant 
failed  to  use  his  best  skill  and  judgment  in  pur- 
chasing only  sound  cattle,  and  that  defendant 
induced  plaintiff  to  purchase  by  fraudulent  rep- 
resentations. 

4.  Principai,  and  Agent  ^=>79(4)— Fraudu- 
lent   MlS^PRESENTATIONS    BT    AOENT    TO 

Principal— Pleading. 
Misrepresentations  pleaded  by  plaintiff  in 
an  action  against  seller  of  unsound  cattle,  taken 
in  connection  with  defendant's  pleading  that  he 
was  only  an  agent  of  plaintiff,  held,  under  plain- 
tifTs  prayer  for  general  relief,  to  entitle  him  to 
recovery  upon  the  theory  of  fraudulent  misrep- 
resentations by  defendant  as  plaintiff's  agent. 

5.  Principal  and  Agent  «a»71— Misrepre- 
sentations —  Belixt  that  Representa- 
tions WERE  True. 

Where  plaintiff  had  known  defendant  for 
some  time,  had  confidence  in  him,  was  assured 
by  defendant  that  the  cattle  came  from  a  safe 
country,  and  did  not  have  the  fever,  and  by  such 
representations  was  induced  to  buy  them  not 
knowing  them  to  be  diseased,  the  defendant  can- 
not, whether  he  be  seller  or  plaintiff's  agent, 
escape  liability  for  such  misrepresentations  on 
the  ground  that  he  in  good  faith  believed  them 
to  be  true. 

6.  Sales  ^=»7~Receipt  or  Commission  Not 
Conclusive  Evidence  of  Agency. 

The  fact  that  a  seller,  misrepresenting  dis- 
eased cattle  as  sound,  realized  his  profits  in  the 
form  of  a  commission,  did  not  of  itself  necessa- 
rily show  that  he  was  handling  the  cattle  mere- 
ly as  broker  and  agent  for  plaintiff. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  R.  E.  L.  Ray,  Judge. 

Action  by  Allen  Haynes  against  Herbert 
N.  Graves.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    AflBrmed. 


GRAVES  V.  HAYNES.    (No.  9108.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

May  31,  1919.    Rehearing  Denied 

June  28,  1919.) 

1.  Appeal  and  Error  ^=5>1064(1)— Harmless       Bryan,  Stone  &  Wade  and  Moses  &  Rowe, 

Error— Instructions.  all  of  Ft,  Worth,  for  appellant. 

In  an   action  against  seller  for  losses  re- 1     David   B.   Trammell    and   Capps,    Cantey, 

suiting  from  cattle  being  diseased,  defended  on  |  Hanger  &  Short,  all  of  Ft.  Worth,  John  L. 

^ssFor  other  cases  see  same  topic  and  KBY-KUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Ward,  of  Tulsa,  Okl.,  and  J.  H.  Evetts,  of 
Temple,  for  appellee. 

DUNKLIN,  J.  Herbert  Graves  has  ap- 
pealed from  a  Judgment  rendered  against  him 
in  favor  of  Allen  Haynes.  According  to  al- 
legations In  the  petition  of  Haynes,  he  pur- 
chased from  Graves  a  herd  of  295  head  of 
cattle  upon  his  representation  and  warranty 
that  they  were  sound  and  free  from  disease; 
but  said  representation  was  false,  in  that 
the  cattle  w.ere  then  afflicted  with  what  is 
commonly  known  as  tick  fever,  and  as  a  re- 
sult of  that  disease  100  head  died,  and  the 
market  value  of  the  remainder  of  the  herd 
was  depreciated  in  the  sum  of  $20  per  head. 

Upon  the  trial  of  the  case  the  ^Idence 
showed  a  transaction  between  plaintiff  and 
defendant  which  resulted  in  the  purchase  of 
295. head  of  cattle  by  Haynes,  who  then  re- 
sided in  Maxdale,  Belton  county,  Tex.  At 
the  time  of  such  transaction  Graves  resided 
in  Ft.  Worth,  Tex.,  and  was  engaged  in  the 
business  of  cattle  broker  at  the  stock  yards 
in  North  Ft.  Worth.  The  principal  issue  be- 
tween the  parties  upon  the  trial,  which  was 
presented  by  proper  pleadings,  was  whether 
the  purchase  was  from  Graves'  himself  or 
from  other  parties  through  Graves  as  plain- 
tiff's agent;  the  plaintiff  claiming  that  the 
purchase  was  from  Graves,  while  defendant 
alleged  that  he  was  employed  by  plaintiff  as 
his  agent  and  as  a  broker  to  purchase  the 
cattle,  and  that  as  said  agent  he  purchased 
and  delivered  them  to  plaintiff,  but  never 
himself  sold  them  to  him. 

[1]  The  trial  Judge  in  his  charge  to  the 
Jury,  after  submitting  plaintiff's  cause  of  ac- 
tion upon  the  theory  that  the  purchase  was 
from  Graves,  further  submitted  the  defense 
of  the  latter  that  he  would  not  be  liable  if 
he  did  not  sell  the  cattle  to  the  plaintiff,  but 
purchased  them  as  his  agent,  and  in  so  doing 
"used  his  best  skill  and  Judgment"  to  the  end 
that  he  would  purchase  only  sound  cattle, 
that  is,  cattle  that  were  not  afflicted  with 
fever.  But  that  portion  of  the  charge  con- 
cludes with  the  following  qualification:  "Un- 
less you  should  find  in  favor  of  the  plaintiff 
imder  some  other  portion  of  this  charge." 
Immediately  following  that  portion  of  the 
instruction  the  Jury  were  told,  in  effect,  that 
even  though  defendant  in  purchasing  the  cat- 
tle acted  as  agent  of  the  plaintiff  only,  still 
he  would  be  liable  for  any  damages  resulting 
from  a  diseased  condition  of  the  cattle  if  he 
failed  to  use  his  best  skill  and  Judgment  to 
purchase  only  such  as  were  free  from  dis- 
ease, or  if  he  fraudulently  misrepresented  to 
plaintiff  that  the  cattle  were  sound,  and 
thereby  induced  him  to  purchase  them.  Er- 
ror has  been  assigned  to  the  language  quoted 
from  the  concluding  part  of  the  instruction 
presenting  the  defense  to  plaintiff's  suit,  the 
criticism  being  that  if  the  defendant  in  buy- 
ing the  cattle  acted  only  a&  the  agent  of  the 


plaintiff,  and  used  his  best  skill  and  Judg- 
ment to  buy  sound  cattle  only,  thsi:  fact 
would  negativ«  the  existence  of  fraudulent 
misrepresentations.  While  perhaps  the  crit- 
icism is  well  fdunded,  we  do  not  believe  it 
reasonable  to  suppose  that  the  language  crit- 
icised had  the  effect  to  mislead  or  confuse  the 
Jury  to  appellant's  injury, 

[2]  It  is  further  Insisted  that  if  defendant 
was  acting  as  the  agent  of  the  plaintiff  be 
would  be  liable  only  for  a  failure  to  exercise 
ordinary  care  to  purchase  cattle  free  from 
disease,  and  that  the  charge^of  the  court  in 
submitting  that  defense  was  erroneous,  in 
that  the  Jury  were  in  effect  told  that  it  was 
defendant's  duty,  while  acting  as  such  agent, 
to  use  **hls  best  skill  and  Judgment"  in  buying 
the  cattle.  The  language  so  used  by  the 
trial  court  was  taken  from  the  defendant's 
answer  in  the  case,  and  in  which  he  specially 
pleaded  that  in  buying  the  cattle  he  was  act- 
ing as  agent  for  the  plaintiff,  and  that  he 
used  "his  best  skill  and  Judgment"  to  select 
only  such  as  were  free  from  disease.  Appel- 
lant has  also  assigned  error  to  the  refusal  of 
the  court  to  give  to  the  Jury  his  requested  hi- 
structlon  embodying-  the  proposition  substan- 
tially to  the  effect  that  if  he  bought  the  cat- 
tle as  agent  for  plaintiff,  and  turned  them 
over  to  him,  and  did  not  sell  them  to  him, 
and  if  in  purchasing  them  he  exercised  ordi- 
nary care  to  buy  them  free  of  disease,  then 
he  would  not  be  liable. 

The  exception  taken  to  the  charge  given 
by  the  court  did  not  «peciflcally  present  the 
point  that  it  placed  too  high  a  degree  of  care. 
After  referring  to  that  language,  the  ex- 
ception to  the  charge  concludes  as  follows: 

"Whereas,  defendant  is  entitled  to  have  a  ver- 
dict in  his  favor  if,  in  purchasing  said  cattle, 
he  was  acting  as  the  agent  of  the  plaintiff,  espe- 
cially as  there  is  in  the  case  no  evidence  raising 
the  issue  of  his  failure  to  use  his  best  skill  and 
judgment.    •    •    ♦ » 


The  failure  of  the  defendant  to  present 
that  particular  objection  to  the  court's 
charge  was  a  waiver  of  his  right  to  urge  it 
upon  this  appeal,  and  commits  him  to  the  prop- 
osition that  he  approved  that  charge  in  so 
far  as  the  use  of  that  language  is  concerned. 
Having  thus  approved  It,  he  is  In  no  position 
to  complain  of  the  refusal  of  the  requested 
instruction  upon  the  same  Issue  Just  referred 
to.  Vernon's  Sayles'  Texas  Civil  Statutes, 
art.  2061 ;  G.,  T.  &  W.  Ry.  Co.  v.  Dickey,  108 
Tex.  126, 187  S.  W.  184. 

[3]  Furthermore,  we  are  unable  to  say,  as 
contended  by  appellant,  that  there  was  no 
evidence  which  would  warrant  a  finding  by 
the  Jury  that  he  failed  to  use  his  best  skill 
and  Judgment  in  purchasing  the  cattle,  and 
the  further  finding  that  his*  misrepresenta- 
tions inducing  plaintiff  to  purchase  them 
were  made  fraudulently  for  that  purpose. 
The  evidence  shows  that  the  defendant  was 
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an  experienced  cattle  buyer,  and,  according 
to  tbe  plalntUTs  testimony,  when  he  (plain- 
tiff) inspected  the  cattle  before  buying  them 
he  called  defendant's  attention  to  one  of  the 
cows  that  was  lying  down  apparently  unable 
to  get  up,  and  was  assured  by  the  defendant 
that  the  cow  was  all  right.  The  evidence 
showed  further  that  as  soon  as  plaintiff  pur- 
chased the  cattle  he  shipped  them  to  Killeen, 
and  from  that  place  drove  them  to  his  ranch 
about  15  miles  distant,  and  as  soon  as  they 
reached  the  ranch  three  of  the  cows  showed 
symptoms  of  fever,  and  died  within  a  week 
thereafter,  and  within  one  month  after  their 
arrival  plaintiff  lost  on  an  average  of  one  cow 
a  day  for  the  first  20  days,  and  about  50  head 
within  the  first  three  months,  and  a  total  of 
101  head,  all  of  \^hich  losses  were  caused 
by  the  fever. 

[4]  It  is  insisted,  further,  that  there  was 
no  basis  in  plaintiff's  pleadings  for  a  recov- 
ery by  reason  of  fraud  and  misrepresenta- 
tions made  by  the  defendant  as  plaintiff's 
agent:  the  contention  being  that  the  only 
theory  presented  by  plaintiff's  pleadings  as 
a  basis  for  recovery  was  that  he  purchased 
the  cattle  from  the  defendant  and  not  from 
other  persons  through  the  defendant  as  his 
purchasing  agent. 

There  were  specific  allegations  in  plain- 
tifTs  pleadings  that  he  was  induced  to  pur- 
chase the  cattle  by  misrepresentations  made 
to  him  by  the  defendant  to  the  effect  that  the 
cattle  were  free  of  fever,  and  that  such  mis- 
representations were  fraudulently  made,  and 
damages  were  claimed  by  reason  thereof,  and 
the  petition  also  contained  a  prayer  for  gen- 
eral relief.  The  issue  of  agency  on  the  part 
of  Graves  was  specially  presented  by  him  as 
a  defense  to  the  action.  The  misrepresenta- 
tions so  pleaded  by  the  plaintiff,  taken  in 
connection  with  the  fact  of  agency  pleaded  by 
the  defendant  would,  under  his  prayer  for 
general  relief,  entitle  plaintiff  to  a  recovery 
upon  the  theory  of  fraudulent  misrepresenta- 
tions by  Graves  as  plaintiff's  agent.  Hence 
we  are  of  the  opinion  that  the  alleged  defect 
in  plaintiffs  petition  as  a  basis  for  recovery 
npon  the  theory  of  fraudulent  misrepresenta- 
tions by  defendant  as  his  agent  was  cured  by 
the  facts  pleaded  by  the  defendant  himself. 
Lyon  V.  Logan,  68  Tex.  621,  5  S.  W.  72,  2 
Am.  St  Rep.  511 ;  T.  &  N.  O.  Ry.  Co.  v.  Mil- 
ler, 60  Tex.  Civ.  App.  627,  128  S.  W.  1165; 
Id.,  221  U.  S.  408,  31  Sup.  Ct.  534,  55  L.  Ed. 
789;  H.  &  T.  C.  Ry.  Co.  v.  Fife.  147  S.  W. 
182;  Wlllson  v.  Crawford,  61  Tex.  Civ. 
App.  580,  130  S.  W.  227;  Harless  v.  Haile, 
174  8.  W.  1020. 

[B]  There  was  testimony  to  the  effect  that 
plaintiff  himself  was  an  experienced  stock 
man,  and  before  purchasing  the  cattle  he, 
In  company  with  Graves,  went  among  and  in- 
spected them.  In  view  of  that  testimony, 
the  defendant  requested  an  instruction  to  the 
Jury,  which  was  refused  by  the  court,  to  the 
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effect  that  if  defendant  in  good  faith  believed 
that  the  cattle  were  sound  and  free  from  dis- 
ease, and  before  accepting  them  plaintiff  went 
among  and  inspected  them  for  himself,  then 
a  verdict  should  be  returned  in  favor  of  the 
defendant  According  to  the  testimony  of  the 
plaintiff,  he  had  known  Graves  for  about  15 
years,  and  had  had  numerous  transactions 
with  him,  and  had  the  utmost  confidence  in 
the  truth  of  any  statement  that  he  might 
make  to  him.  He  further  testified  that  before 
purchasing  the  cattle  Graves  assured  him 
that  they  had  come  from  a  "safe"  country, 
and  that  they  were  perfectly  safe  and  sound; 
that  he  (Graves)  would  not  sell  plaintiff  a 
cow  that  was  not  sound,  and  that  he  repeated 
those  assurances.  Plaintiff  further  testified 
that  he  did  not  know  that  the  cattle  had 
fever,  and  that  he  was  induced  to  purchase 
them  by  the  assurances  given  to  him  by 
Graves  that  they  were  sound.  According  to 
further  evidence,  plaintiff  had  never  seen  the 
cattle  prior  to  the  occasion  when  he  inspect- 
ed and  bought- them.  \^. 

Under  such  circumstances,  it  cannot  be 
said  that  Graves  could  escape  liability  for 
his  misrepresentations  which  induced  the 
plaintiff  to  purchase  the  cattle  merely  by  the 
fact  that  he  believed  such  misrepresentations 
to  be  true^  and  that  before  accepting  the 
cattle  plaintiff  went  among  and  inspected 
them  for  himself. 

[6]  Furthermore,  with  regard  to  the  sev- 
eral assignments  of  error  discussed  above, 
we  think  it  proper  to  observe  that,  according 
to  repeated  statements  made  by  Graves  in  his 
testimony,  he  himself  sold  the  cattle  to  the 
plaintiff.  The  cattle  in  controversy,  together 
with  others,  had  already  been  purchased  by 
Graves,  and  were  in  a  pasture  near  Ft.  Worth 
when  plaintiff,  in  response  to  a  letter  from 
the  defendant  came  to  inspect  them  in  order 
to  determine  whether  or  not  he  would  accept 
them.  After  inspection  he  rejected  several 
head  .from  the  herd,  and  the  defendant  tes- 
tified repeatedly  that  those  "cut-backs,"  as  . 
well  as  the  rest,  were  his  cattle.  The  fact 
that  his  profits  arising  from  handling  the 
cattle  were  realized  in  the  form  of  a  com- 
mission did  not  of  Itself  necessarily  show 
that  he  was  handling  the  cattle  merely  as  a 
broker  and  agent  for  the  plaintiff.  Kelly, 
Mans  &  Co.  v.  Sibley,  69  O.  C.  A.  674, 137  Fed. 
586;  Black  v.  Webb,  20  Ohio,  304,  55  Ajn. 
Dec.  456,  23  R.  0.  L.  p.  1216;  Mechem  on 
Agency,  H  44,  45,  and  46.  Furthermore  the 
verdict  returned  by  the  Jury  strongly  indi- 
cates a  finding  that  the  plaintiff  purchased 
the  cattle  from  Graves,  thus  rejecting  the 
defense  that  plaintiff  purchased  them  from 
other  parties  through  Graves  as  his  agent, 
sinoe  the  verdict  reads  as  follows: 

"We,  the  Jury,  find  a  verdict  in  favor  of 
plaintiff  in  the  amount  of  $5,077.67  and  inter- 
est on  this  amount  at  the  rate  of  6  per  cent, 
per  annum,  dating  from  the  time  of  purchase  of 
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said  cattle  from  the  defendant  to  date  of  pay- 
ment of  above  amount  by  the  defendant  to 
plaintiff." 

Accordingly  all  of  appellant's  assignments 
are  overruled  and  the  judgment  is  affirmed. 


TEXAS  &  N.  O.  R.  CO.  v.  GERICKB. 
(No.  472.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

June  26,  1919.     Rehearing  Denied  July  2, 

1919.) 

1.  Master  and  Servant  ^=»103(l)-HlNJTrBT 
TO  Servant— Safe  Place  to  Work— Dutt 
Nondelegable. 

It  is  the  duty  of  an  employer,  to  take  nec- 
essary reasonable  precautions  to  make  the 
servant's  place  of  work  reasonably  safe  and 
such  duty  is  nondelegable. 

2.  Master  and  Servant  ^=5»279(5)— Injttrt 
TO  Servant— Sufficiency  of  Evidence- 
Negligence  OF  Foreman  in  Absenting 
Himself  Without  Notice.  , 

In  a  railroad  employe's  action  for  injuries 
by  being  knocked  from  a  scaffold  by  a  passing 
veagon,  while  painting  a  bridge  over  a  street, 
evidence  Jield  to  authorize  a  finding  that  the 
foreman,  keeping  lookout  for  vehicles,  was 
negligent  in  leaving  the  bridge  without  notify- 
ing plaintiff  or  his  fellow  workmen  of  his  de- 
parture. 

3.  Master  and  Servant  ^=»276(3),  278(9)— 
Injury  to  Servant— Safe  Place  to  Work 
—Scaffolding  Over  Streets— Failure  to 
Keep  Lookout  for  Vehicles— Proximatb 
Cause— Evidence. 

In  an  action  for  injuries  to  a  railroad  bridge 
painter  knocked  from  the  scaffold  by  a  vehicle 
passing  on  the  street  below,  evidence  held  to 
warrant  a  finding  that  defendant  was  negli- 
gent in  failing  to  furnish  a  reasonably  safe 
place  for  work  by  failure  to  keep  a  lookout  for 
vehicles,  and  that  such  negligence  was  the  prox- 
imate cause  of  plaintiff's  injuries. 

4.  Master  and  Servant  ^=>203(1)— Injury 
TO  Servant— Assumed  Risk. 

The  rule  of  assumed  risk  in  Texas  is  the 
same  as  it  was  known  to  the  common  law,. ex- 
cept where  abrogated  or  modified  by  statute. 

6.  Master  and    Servant  ^=s>204(1)— Injury 
to    Servant  —  Railroads  —  Federal    Em- 
ployers' Liability  Act— Assumed  Risk. 
The  defense  of  assumed  risk  is  left  avail- 
able to  railroad  company  by  the  Federal  Em- 
ployers' Liability  Act  and  amendments  (U.  S. 
Comp.  St.  §§  8657-8665),  where  a  workman  is 
injured  by  being  knocked  from  a  scaffold  by  a 
passing  vehicle  while  painting  a  railroad  bridge 
used  by  interstate  trains. 

6.  Master  and  Servant  <©=»288(16%)— In- 
jury TO  Servant— Scaffold  Upon  Bridge 
Over  Street— Reliance  on  Master's 
Foreman  Keeping  Lookout  for  Vehicles 
—Questions  for  Jury. 
In   an   action   for   injuries   to   a   railroad 

bridge  painter  knocked  from  a  scaffold  by  a 


vehicle  passing  on  the  street  below,  Tieldy  un- 
der the  evidence,  that  it  could  not  be  said,  as 
a  matter  of  law,  that  he  assumed  the  risk  of 
injury  from  foreman's  failure  to  keep  a  look- 
out 

7.  Master  and  Servant  ^fc»203(l)— Injury 
to  Servant  —  Assumption  of  Risk  — 
Ground  of  Negligence  —  Independent 
Grounds. 

Assumed  risk  must  be  confined  to  the 
ground  of  negligence  found  warranting  recov- 
ery, and  it  is  immaterial  to  what  extent  the 
risks  of  independent  grounds  of  negligence  may 
have  been  assumed. 

8.  Master  and  Servant  ^=:»280— Injury  to 
Servant— Evidence— Assumption  of  Risk. 

In  an  action  for  injuries  to  a  railroad 
bridge  painter  knocked  from  a  scaffold  by  a 
vehicle  passing  on  the  street  below,  evidence 
held  sufficient  to  authorize  a  finding  that  his 
injuries  were  not  the  result  of  a  risk  that  he 
had  assumed. 

Appeal  from  District  Court,  Harris  Coun- 
ty ;  J.  D.  Harvey,  Judge. 

Suit  by  Louis  Gericke  against  the  Texas  & 
New  Orleans  Railroad  Company,  W.  J.  Lemp 
Brewing  Company,  and  the  Falstaff  Manu- 
facturing Company.  Plaintiff  dismissed  suit 
as  to  the  Brewing  Company.  Verdict  in  fa^ 
vor  of  the  defendant  Falstaff  Company  and 
in  favor  of  the  plaintiff  as  against  the  de- 
fendant Railroad  Company,  and  the  latter 
appeals.    Judgment  afi^rmed. 

Baker,  IBotts,  Parker  ft  Garwood  and 
McMeans,  Garrison  &  Pollard,  all  ot  Houston, 
for  appellant 

Presley  K.  Bwlng,  of  Houston,  for  ap- 
pellee. 

HIGHTOWER,  O.  J.  We  take  from  ap- 
pellant's brief  the  following  statement  show- 
ing the  nature  and  result  of  this  suit,  which, 
as  far  as  it  goes,  is  conceded  by  appellee  to 
be  correct: 

Appellee,  Louis  Gericke,  plaintiff  below, 
brought  this  suit  against  the  appellant,  Tex- 
as &  New  Orleans  Railroad  Company,  and 
William  J.  Lemp  Brewing  Company,  and  the 
Falstaff  Manufacturing  &  Mercantile  Com- 
pany, to  recover  damages  for  perscmal  in- 
juries sustained  by  him  while  in  the  service 
of  the  appellant  railroad  company,  and  en- 
gaged in  painting  a  bridge  of  said  company 
which  extended  over  and  against  Third 
street,  in  the  city  of  Houston,  at  a  distance 
of  15  or  20  feet  in  height  from  said  street 

In  his  petition  plaintiff  alleged,  in  sub- 
stance, that  in  doing  said  work  he  was  re- 
quii-ed  to  stand  upon  a  hanging  scaffold, 
which  was  attached  to  the  top  portion  of  the 
bridge,  the  said  scaffold  being  composed  of 
attachments  from  the  top  of  the  bridge  to 
which  were  hung  certain  crosspieces,  upon 
the  latter  of  which  planks  were  laid;  that 
while  he  was  so  engaged  in  said  work  a 
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wagon  belonging  to  the  William  J.  Lemp 
Brewing  Company  and  the  Falstaff  Manu- 
facturing &  Mercantile  Company,  dMven  by 
their  agent,  was  driven  along  Third  street, 
under  said  bridge;  that  at  or  near  the  front 
of  said  wagon,  where  the  driver  sat  or  was 
accustomed  to  sit,  there  was  a  high  top  oY 
covering,  and  that  while  the  wagon  was  pass- 
ing under  the  bridge  said  top  or  covering 
came  In  contact  with  a  portion  of  the  scaf- 
folding upon  which  plaintiff  was  standing  in 
doing  his  work,  and  thereby  knocked  said 
plank  out  from  under  him,  or  otherwise  hit 
the  same,  with  the  direct  result  that  he  was 
knocked  off  or  caused  to  fall  off  of  the  scaf- 
fold and  upon  the  brick  pavement  below,  and 
upon  a  portion  of  the  w^^son  as  It  passed, 
whereby  he  sustained  the  injuries  for  which 
he  sued. 

Plaintiff  alleged  that  his  fall  and  conse- 
quent injuries  were  proximately  caused  by 
the  following  acts  of  negligence  upon  the  part 
of  appellant  railroad  company,  Its  agents  and 
servanta,  viz.: 

(1)  In  the  negligence  of  the  defendant 
railroad  company,  acting  through  its  vice 
principal  in  charge,  in  the  line  of  his  duties, 
of  the  plaintiff  and  his  co-workmen,  In  hav- 
ing the  said  scaffold  built  or  suspended  too 
close  to  the  street,  whereby  it  was  liable  to 
come  ta  contact  with  passing  vehicles  upon 
the  street;  which  feet  should  have  been 
known  to  said  vice  principal  in  the  ezerdse  of 
ordinary  care,  thereby  imposing  upon  hiin 
the  duty  to  keep  a  lookout  for  the  protec- 
tion of  the  men.  Including  plaintiff,  upon  the 
scaffold,  who  were  unable  in  the  discharge 
of  their  duties  to  keep  a  lookout  for  passing 
vehicles,  but  which  danger  was  not  known 
to  plaintiff  at  and  before  he  received  said  in- 
juries; that  it  was  no  part  of  plaintiff's 
duties  to  designate  the  height  of  the  scaffold, 
nor  did  he  have  or  exercise  any  control  or 
supervision  over  the  erection  thereof,  or  the 
manner  of  its  erection,  or  the  means  and 
methods  by  which  the  said  work  in  hand 
should  be  performed,  but  he  assumed,  as  he 
had  the  right  to  do,  that  the  means,  manner, 
and  method  of  doing  the  said  work  were  safe, 
and  that  the  scaffold  was  erected  in  a  proper 
manner  with  regard  to  the  passage  of  vehi- 
cles upon  the  street,  or  at  least  that  proper 
precaution  would  be  taken  by  the  said  vice 
principal  in  keeping  or  having  kept  a  propei 
and  sufficient  lookout  for  passing  vehicles  to 
warn  their  drivers  or  the  workmen  upon  the 
scaffold,  including  plaintiff,  of  impending 
dangers  from  passing  vehicles,  so  that  he 
would  not  be  exposed,  as  he  was,  to  the  unus- 
ual and  extraordinary  danger,  while  engaged 
in  his  work  of  painting,  and  his  duties  attend- 
ant thereto,  of  being  knocked  or  caused  to  fall 
off  of  the  scaffold  by  the  passing  of  high  ve- 
hicles on  the  public  street,  the  facts  being 
that  plaintiff  was  not  acquainted  with  the 
neighborhood  in  which  he  was  doing  his 
work,  and  Yn^  ignorant  of  the  character  of 
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street  and  ignorant  of  the  extent  and  char- 
acter of  traffic  thereon,  nor  was  he  warned 
thereof  in  any  manner,  although  the  said  vice 
principal  knew  thereof,  and  knew,  or  in  the 
exercise  of  ordinary  care  should  have  known, 
that  plaintiff  did  not. 

(2)  In  the  negligence  of  the  defendant  rail- 
road company,  acting  by  and  through  its 
said  xvice  principal,  in  failing  to  have  and 
maintain  a  watcliman  at  or  about  the 
street  to  warn  and  notify  passing  vehicles 
with  tops  upon  them  not  to  drive  under  the 
said  bridge,  or,  in  default  of  doing  so  (which 
was  not  done),  in  his  negligently  failing  to 
keep  and  maintain,  or  to  see  that  there  was 
kept  and  maintained,  a  reasonable  and  suffi- 
cient lookout  by  himself  or  by  other  method 
for  passing  vehicles  calculated,  as  was  this 
one,  to  be'  dangerous  to  the  men,  including 
plaintiff,  working  upon  said  scaffold,  as  the 
plaintiff  did  in  fact  expect  to  be  done,  and 
thought  was  done,  and  in  his  negligence  to 
take,  or  to  see  taken,  any  other  means  or  pre- 
caution to  prevent  passing  vehicles  from 
passing  under  the  bridge  in  such  manner  or 
under  such  circumstances  as  to  strike  said 
scaffold. 

<3)  In  the  negligence  of  the  said  vice  prin- 
cipal, in  the  line  of  his  employment  for  the 
defendant,  in  failing  to  warn,  as  he  did  fail 
to  do,  the  plaintiff  of  the  dangers  of  t>^is  em- 
ployment, particularly  that  he  was  taking  no 
means  to  safeguard  the  plaintiff  from  the 
dangers  aforesaid,  as  the  plaintiff  alleges 
was  the  case  at  and  before  the  time  of  his 
Injury. 

The  railroad  company,  the  only  appellant 
here,  answered  by  general  denial  and  plea 
of  the  negligence  and  contributory  negligence 
of  the  plaintiff  causing  his  injuries,  and  also 
by  plea  of  assumed  risk ;  and,  in  connection 
with  the  latter  plea,  appellant  alleged  that 
it  was  a  common  carrier,  engaged  in  inter- 
state commerce,  and  that  the  bridge  in  ques- 
tion was  a  part  of  its  railroad  used  for  in- 
terstate commerce,  and  that  the  painting  of 
said  bridge  was  for  its  preservation  as  an  in- 
strument of  interstate  commerce,  and  that 
the  plaintiff  in  painting  said  bridge  was  en- 
gaged in  work  in  furtherance  of  interstate 
commerce,  and  that  his  right  of  action  for 
injuries  sustained  by  him,  and  the  liability  of 
appellant  therefor,  were  determinable  under 
the  rules  laid  down  by  the  act  of  Congress 
Isnown  as  the  Federal  Employers'  Liability 
Act,  and  the  several  amendments  thereto 
(U.  S.  Comp.  St  §§  8657-8605). 

Appellant  further  alleged  that  the  act  of 
the  driver  of  the  wagon  in  running  against 
the  scaffold  was  the  sole  proximate  cause  of 
plaintiff's  injuries. 

By  supplemental  petition  plaintiff  alleged 
that  on  the  occasion  in  question  he  did  not 
know,  and  would  not  necessarily  have  known, 
in  the  ordinary  discharge  of  his  own  duties, 
of  the  danger  to  which  he  was  exposed,  nor 
was  such  danger  obvious  to  him  for  that  he 
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had  the  right  to  rely  on  the  assumption,  and 
he  did  rely  on  the  assumption,  that  the  de- 
fendant railroad  company  would  exercise  all 
ordinary  care  to  maintain  for  him  a  reason- 
ably safe  worltlng  place,  and  to  that  end  it 
would  give  the  ordinary  and  usual  signal 
and  warning  in  such  case,  and  such  as  a 
person  of  ordinary  prudence  under  like  cir- 
cumstances would  have  done,  In  which  event 
the  danger  to  which  he  was  exposed  would 
not  have  existed;  but,  on  the  contrary,  the 
defendant  railroad  company  then  and  there 
negligently  failed  to  exercise  ordinary  care 
to  maintain  for  him  a  reasonably  safe  work- 
ing place,  or  to  adopt  any  means  or  take  any 
precautions  to  that  end,  of  which  he  was  Ig- 
norant, whereby  and  as  a  proximate  result 
thereof  he  was  exposed  to  extraordinary  dan- 
ger, and  Injured,  as  aforesaid. 

The  case  was  submitted  to  a  Jury  upon  spe- 
cial issues.  In  answer  to  which  the  Jury,  by 
Its  verdict,  found  (1)  that  a  person  of  ordi- 
nary prudence,  on  the  occasion  in  question, 
In  the  relation  the  defendant  railroad  com- 
pany then  occupied  to  the  plaintiff,  as  a 
means  of  maintaining  the  working  place  rea- 
sonably safe,  would  have  taken,  or  seen  to 
the  taking,  under  all  the  attendant  circum- 
stances, of  some  reasonable  precaution  by 
lookout  for  vehicles,  or  by  warning  to  plaln- 
ttfl^  to  prevent  a  passing  wagon  from  striking 
the  scaffold  In  a  manner  to  endanger  plain- 
tiff's safety;  (2)  that  the  defendant  railroad 
company,  on  the  occasion  in  Question,  failed 
to  take,  or  see  to  the  taking  of,  any  such 
precaution;  (3)  that  such  failure  on  its 
part  was  negligence  towards  plaintiff — that 
Is,  a  failure  to  exercise  such  care  towards 
him  as  an  ordinarily  prudent  person  would 
have  exercised  under  the  same  or  similar 
circumstances;  (4)  that  such  negligence  was 
a  proximate  cause  of  alleged  Injury  to  plain- 
tiff; (5)  that  the  driver  of  the  wagon  In 
question  did  not  actually  discover  that  plain- 
tiff, or  some  person,  was  on  the  scaffold 
where  plaintiff  was,  and  that  If  he,  the  said 
driver,  continued  In  his  course,  as  he  was 
doing,  the  top  of  the  vehicle  he  was  driving 
would  probably  or  likely  come  into  collision 
with  said  scaffold  and  cause  the  injury  to 
plaintiff;  (6)  that  such  driver,  after  making 
such  discovery,  did  not  continue  in  the  course 
as  he  was  doing  and  fail  to  use  all  reason- 
able means  at  hand  to  avoid  collision  of  the 
wagon  with  the  scaffold  and  Injury  to  the 
plaintiff;  (7)  that  such  failure  on  his  part 
was  not  a  proximate  cause,  as  defined  by  the 
court,  of  alleged  injury  to  plaintiff;  (8)  that 
the  plaintiff,  on  the  occasion  In  question, 
was  not  guilty  of  negligence  as  defined  by 
the  court,  in  not  raising  the  scaffold  high 
enough  to  clear  vehicles,  such  as  the  alleged 
wagon,  or  In  lowering  the  scaffold  enough  to 
come  In  contact  with  such  vehicles;  (9)  that 
.the  plaintiff  did  not  know,  nor  was  it  ob- 
vious, nor  must  it  necessarily  have  been 
known  to  him,  In  the  ordinary  discharge  of 


his  own  duties,  that  the  defendant  railroad 
company  was  taking,  or  would  take,  no  pre- 
cautions for  his  safety  by  lookout  for  v^ii- 
cles,  such  as  the  wagon  in  questioo,  or  by 
warning  the  plaintiff,  as  submitted  to  the 
jury  in  special  issues  1  and  2;  (10)  that 
$10,000  was  ftiir  and  adequate  compensation 
for  the  alleged  injuries  sustained  by  plaintUT 
on  the  occasion  in  question. 

The  grounds  of  negligence  alleged  by  plain- 
tiff, to  wit,  of  the  negligence  of  appellants 
vice  principal  in  having  the  scaffold  too  low 
to  the  street,  and  the  negligence  on  the  part 
of  appellant  in  not  having  an  independent 
watchman,  were  not  submitted  for  the  jury 'a 
consideration,  and  the  Judgment  in  this  case 
is  In  no  manner  based  or  dependent  upon 
either  of  those  grounds,  but  rests  alone  npon 
thQ  third  ground  of  alleged  negligence  above 
mentioned. 

Previous  to  the  submission  of  the  case  to 
the  Jury,  plaintiff  dismissed  his  suit  against 
the  William  J.  Lemp  Brewing  Ck>mpany,  and 
it  had  judgment  for  its  costs,  etc. ;  and  the 
jury  having  found  that  the  Falstaff  Manufac- 
turing &  Mercantile  Company  was  guilty  of 
no  negligence,  as  alleged  by  plaintiff,  Judg- 
ment was  rendered  In  its  favor  as  against 
the  plaintiff;  but  on  the  verdict  of  the  jury 
Judgment  was  rendered  in  favor  of  the 
plaintiff  as  against  defendant  Texas  &  New 
Orleans  Railroad  Comi)any  for  the  sum  of 
$10,000,  with  legal  interest  thereon,  and  from 
this  judgment  the  railroad  company  has 
brought  the  case  here  by  appeal. 

By  the  first  assignment  of  error  It  is  com- 
plained that  the  trial  court  erroneously  re- 
fused to  peremptorily  Instruct  the  Jury  to 
bring  in  a  verdict  in  appellant's  favor. 

By  the  first  proposition  under  this  assign- 
ment it  is  contended  that  the  undisputed  evi- 
dence showed,  to  such  a  degree  as  to  render 
any  other  conclusion  wrong,  that  the  injury 
sustained  by  the  appellee  did  not  result  from 
any  actionable  negligence  on  the  part  of  ap- 
pellant 

Before  mentioning  the  evidence  in  detail, 
we  make  this  further  statement,  which  we 
take  from  appellant's  brief,  as  we  find  the 
same  to  be  substantially  ccn^rect: 

Appellee  was  a  painfer,  in  the  employment 
of  the  defendant,  and  was  working  under  ap- 
pellant's foreman,  S.  J.  S toner,  and  S toner, 
as  shown  by  this  record,  was  appellant's  vice 
principal.  There  were  ten  men  in  the  crew 
working  on  this  bridge. 

On  the  occasion  of  plaintiff's  injury,  six 
of  the  crew,  under  the  immediate  direction 
of  Stoner,  b^an  preparations  for  painting 
the  bridge,  which  extended  abore  Third 
street,  in  the  city  of  Houston.  This  bridge 
is  between  15  and  20  feet  above  the  street. 
The  street  under  the  bridge  is  spoken  of  as 
a  "tunnel."  The  sides  of  the  walls  of  tlie 
tunnel  are  of  bride  or  c^nent,  apd  the  ends 
of  the  girders,  which  form  the  substructure 
of  the  bridge,  rest  upon  these  walls.    Orosa- 
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ties  are  laid  upon  the  girders,  and  the  rails 
are  laid  npon  them.  The  girders  are  of  iron, 
long  enough  to  reach  from  wall  to  wall,  and 
are  several  Inches  in  thickness  through  their 
sides,  and  from  top  to  bottom  between  24 
and  36  inches.  It  was  these  girders  that 
were  to  be  painted.    In  doing  this  work  the 


working  on  the  scaffold  at  the  time  of  the 
injury,  Languish  was  standing  on  a  ladder 
resting  <m  the  side  of  the  wall  and  doing 
some  work.  Stoner  was  not  present  at  the 
time  the  plaintifT  was  injured. 

We  will  now  proceed  to  show  the  eTldence 
bearing  upon   the  issue  of  whether   appel- 


painters  stood   upon   a   swinging   platform,    lant's  foreman,  Stoner,  was  guilty  of  negli 


which  was  erected  under  the  supervision  of 
the  foreman,  Stoner.  This  platform  was 
suspended  from  the  superstructure  of  the 
bridge  by  means  of  ropes,  and  consisted  of 
planks  about  ten  inches  wide  and  two  inches 
thick,  and  so  arranged  that  they  could  be 
raised  and  lowered  by  blocks  and  pulleys. 
The  planks  were  placed  lengthwise  of  the 
bridge,  and  enough  of  these  planks  were  so 
placed  to  allow  the  workmen  to  work  upon 
more  than  (me  girder  'at  the  same  time. 
Plaintiff  assisted  in  the  erection  of  the  plat- 
form, under  the  direction  of  Stoner,  who  was 
there  all  the  time  during  the  construction. 
He  was  the  first  man  upon  the  scaffold  at  the 
time  it  was  "tied  off."  Appellee,  in  this  con- 
nection, testified: 

*'By  'tying  off*  I  mean  to  fasten  the  rope; 
that  is,  to  make  it  steady.  *  *  *  I  went  up 
to  tie  off  at  Mr.  Stoner's  direction.  He  sent  me 
up  there,  and  said  to  see  if  I  could  reach  it; 
and  I  said,  'Yes;'  and  he -said,  *Tie  it  off.*  We 
pulled  the  scaffolding  up  as  high  as  we  could 
pull  it,  and  then  Mr.  Stoner  took  my  end  and 
sent  me  up  there  to  tie  it  off.  At  the  height 
at  which  it  was  tied  off  it  was  convenient  to 
work  on  with  it  that  way;  it  was  comfortable 
to  work  in;  we  could  reach  the  girders  all 
right  from  bottom  to  top.*' 

Before  the  work  of  painting  could  start, 
it  was  necessary  to  free  the  girders  from 
rust  and  dust*  After  the  scaffold  had  been 
erected,  plaintiff  and  his  fellow  servant 
Wesley  Bonwell  took  their  places  on  one  of 
the  planks,  and  Jim  Hayes  and  George  Wood, 
two  other  employes,  got  on  another,  and  all 
began  the  work  of  removing  the  rust  and 
dust  from  the  girders,  and  while  so  engaged 
a  wagon  owned  by  the  Falstaff  Manufactur- 
ing &  Mercantile  Company,  and  driven  by 
its  servant,  passed  along  on  the  street, 
through  the  tunnel,  and  the  top  of  the  wagon 
came  in  contact  with  the  plank  upon  which 
plaintiff  was  standing,  thereby  causing  plain- 
tiff to  fall  to  the  street  below,  striking  a 
wheel  of  the  wagon  in  his  descent,  and  he 
was  thus  injured.  The  wagon  was  a  beer 
wagon,  and  had  a  cover  over  the  driver's 
seat,  the  top  of  which  cover  was  nine  feet 
and  three  inches  from  the  ground.  None  of 
the  witnesses,  in  testifying  to  the  height  of 
the  bridge  above  the  street,  place  it  as  less 
than  15  feet.  Appellee  said  it  was  about  16 
or  20  feet  from  the  bottom  of  the  girder  to 
the  floor  of  the  street. 

One  Tom  Languish  was  a  subforeman,  or 
"straw-boss,"  under  Stoner.  When  Stoner 
was  away  Languish  would  take  his  place  and 
have  charge  of  the  crew  and  boss  the  gang. 
While  appellee  and  the  other  employes  were 


gence  in  the  respect  found  by  the  Jury.    Ap- 
pellee, among  other  things,  testified: 

VAt  the  time  I  was  injured  I  do  not  know 
where  Mr.  Stoner  was.  I  left  him  under  the 
bridge  when  I  went  up  on  the  scaffold,  under 
the  scaffold,  on  one  end.  He  was  down  in 
Third  street  there,  under  the  bridge.  I  do  not 
know  whether  he  did  or  did  not  remain  there 
all  the  time.  While  I  was  doing  this  painting 
and  scraping  on  the  girders  of  this  bridge  I 
did  not  think  or  believe  there  was  any  danger, 
because  the  boss  was  there.  I  thought  the  boss 
was  under  there.  Mr.  Stoner,  the  boss,  was 
not  working  there.  I  expected  Mr.  Stoner  to 
look  out  for  my  safety  while  I  was  up  on  the 
scaffold  over  the  street.  Mr.  Stoner  was  the 
foreman.  I  had  been  in  the  employ  of  this 
company  seven  days  at  the  time  I  was  injured. 
Prior  to  this  day  that  I  went  to  work  on  the 
Third  street  bridge  I  had  been  working  on  the 
bridge  across  the  bayou,  below  the  Katy  depot. 
I  worked  there  about  six  days  and  three  or 
four  hours— about  a  week-— over  there;  then  I 
came  over  to  this  Third  street  bridge.  This 
bridge  that  I  say  I  worked  on  about  six  days 
across  the  bayou  was  not  over  any  street  at 
all. 

**Mr.  Stoner  had  authority  to  hire  and  fire  the 
men.  He  employed  me.  The  duties  he  per- 
formed were  looking  oat  for  the  men  and  tell- 
ing a  man  what  he  had  to  do.  At  the  time  I 
went  up  on  the  scaffold  there  over  Third  street 
I  did  not  know*  that  Mr.  Stoner  was  liable  to 
go  away  from  there  while  I  was  up  on  that 
board  over  the  street,  working.  I  did  not 
know  that  he  was  going  or  that  he  would  go 
away,  and  I  did  not  know  he  had  gone  away  at 
the  time  I  was  hurt." 

It  was  shown  by  other  evidence  that  ap- 
pellee had  been  working  on  this  scaffold 
about  two  or  three  hours  before  he  was  in- 
jured.   Appellee  further  testified: 

"I  had  been  working  there  since  2  o'clock. 
We  all  put  up  that  scaffold  together.  It  was 
put  up  right;  there  was  nothing  wrong  with  it 
I  say  Mr.  Stoner  was  our  foreman.  He  was 
the  foreman  that  was  all  aronnd  about  the 
work,  telling  the  men  what  to  do.  He  was  at 
this  place  and  that  place,  instructing  us  what 
to  do.  He  was  always  around  the  work,  at 
various  places,  telling  us  what  to  do;  that 
was  his  business.  I  reckon  that  is  the  way  he 
had  always  done  before*  I  had  been  there  just 
a  week,  you  know.  During  that  week  he  was 
there,  telling  us  what  to  do,  going  showing  a 
man  what  to  do  here,  and  going  to  show  a  man 
what  to  do  there,  and  telling  us  what  to  do 
when  he  was  there,  but  as  soon  as  he  was 
gone  the  straw-boss  was  there.  When  he  was 
there,  he  was,  and  then  he  would  go  away  en- 
tirely, and  the  straw-boss  was  there,  he  would 
take  his  place.  He  would  be  about  the  differ- 
ent parts  of  the  work,  instructing  the  men  what 
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to  do,  and  that  is  the  way  they  do  that  work, 
and  I  knew  that" 

*'Mr.  Stoner  was  standing  under  the  bridge 
when  we  finished  putting  up  the  scaffold.  I 
do  not  know  what  became  of  him.  I  started  to 
work  then,  and  do  not  know  what  became  of 
him." 

Wesley  Bonwell  testified: 

"We  stood  upon  these  -planks  as  we  did  our 
work.  I  cannot  teM  you  how  high  that  scaffold 
was  from  the  girders  we  were  working  on.  We 
pulled  them  up  so  that  we  could  just  reach  the 
girder,  and  the  girder  is  about  two  feet  and  a 
half,  or  maybe  thirty  inches,  •  t  *,  and  we 
stood  on  this,  and  it  made  it  just  right  for  us 
to  reach  our  work  when  we  pulled  the  blocks 
together.  We  pulled  the  blocks  together.  That 
is  as  high  as  we  could  get  it;  we  could  not 
have  gotten  it  any  higher. 

"Mr.  Stoner's  duty  out  there  was  to  see  that 
the  scaffold  was  put  up  properly  and  look  out 
for  his  men,  for  the  protection  of  his  men,  of 
course.  I  don't  know  what  his  duties  are, 
what  he  signs  up  for,  or  anything  like  that. 
Mr.  Stoner  was  working  there  all  day  with  us. 
He  was  not  on  the  scaffold  with  us,  working 
on  the  scaffold.  He  was  on  the  ground,  look- 
ing to  see  if  anybody  got  hurt,  or  anything  like 
that,  and  watching  around  to  see  if  there  was 
anything  he  could  do;  he  was  willing  to  do  it. 
He  did  not  actually  work  on  the  scaffold  with 
us  at  the  time  Mr.  Gericke  got  hurt.  I  did  not 
know  at  that  time  that  Mr.  Stoner  was  not 
there.  He  was  not,  in  fact,  there  at  that  time, 
so  I  understand;  he  was  there  just  a  few  min- 
utes before  that,  and  I  do  not  know  if  he  was 
gone  at  the  time  Mr.  Gericke  got  hurt;  he  was 
there  just  a  few  minutes  before  that. 

'*I  do  not  know  that  Mr.  Stoner  was  not  pres- 
ent at  the  time  of  the  accident.  He  was  there 
a  few  minutes  before  that,  but  where  he  was 
at  the  time  of  the  accident  I  do  not  know.  He 
was  not  up  on  the  scaffold  part  of  the  time 
when  the  work  was  going  on,  -  instructing  us, 
showing  how  the  work  should  be  done.  He 
was  up  on  top  of  the  bridge  sometimes,  but  not 
on  the  scaffold  supervising  the  work.  He  was 
foreman.  He  might  be  over  here  one  minute 
and  over  there  the  next,  and  if  he  had  any 
work  at  the  Grand  Central  he  would  be  there 
next.  That  is  the  way  he  had  been  doing  all 
the  time.  He  is  a  fine  man.  He  is  not  expect- 
ed to  be  present  all  the  time.  You  could  not 
expect  him  to  be  present  all  the  time,  because 
the  work  calls  him  at  different  points.  We 
men  were  working  for  him,  and  he  put  us  to 
doing  certain  things,  and  expected  us  to  do  it, 
and,  of  course,  he  saw  that  the  work  was  done, 
and  saw  that  the  men  were  performing  the 
work.  He  was  not  expected  to  stand  there 
over  us  all  the  time  on  the  ground  there. 
•    ♦    ♦ »» 

"If  some  condition  arose  down  there  on  the 
ground  below  the  scaffold  that  made  it  danger- 
ous to  the  men  on  the  scaffold,  the  foreman 
would  be  more  likely  to  know  about  that  than 
anybody  else,  because  he  is  used  to  putting  up 
those  scaffolds,  and  if  there  is  any  dangerous 
point  at  all,  one  bridge  with  another,  he  would 
certainly  know  it  more  than  a  working  man 
would.  I  never  noticed  any  difference  in  the 
condition  of  the  pavement  until  after  the 
man    was    hurt     A    man    on    the    ground    ia 


bound  to  see  an  approaching  wagon  that  would 
not  paas  the  scaffold,  because,  if  he  did  not 
have  anything  else  to  do,  he  could  see  a  wagon 
coming,  and  the  man  on  the  scaffold  would  be 
working.  This  bridge  that  we  had  suspended 
over  there  would  clear  a  horse.  I  could  not 
stand  on  the  pavement  and  reach  to  the  bot- 
tom planks  of  the  scaffold." 

Jim  Hayes,  a  witness  for  the  plaintiff, 
testified: 

"I  saw  the  happening  of  the  occurrence  re- 
sulting in  his  injury.  We  were  working  on  this 
tunnel,  and  we  had  one  swinging  scaffold  that 
was  about  19  feet  long,  and  another  about  IS 
feet  long.  They  were  swung  through  the  ties 
with  a  board  taken  up  on  the  deck  of  the 
bridge,  and  rods  shoved  through  loops,  with 
our  blocks  and  tackle  swung  in  on  them;  the 
scaffold  hung  on  with  four  of  them.  We  were 
on  the  east  side  of  the  tunnel.  We  had  two 
boards  across  these  two  scaffolds,  reaching 
from  one  to  the  other,  between  16  and  18  feet 
long,  surfaced  on  both  sides  with  l^"xlO". 
That  was  what  we  had  to  work  on,  to  move 
backwards  and  forwards.  At  this  time  the 
scaffold  was  pulled  up  as  high  as  we  could  have 
it  to  work  on  comfortably.  I  suppose  that  our 
heads  were  about  three  or  four  inches  under 
the  ties.  After  this  scaffold  was  pulled  up  a  a 
high  as  we  could  get  it  and  when  we  got  up 
there  to  work,  we  oould  not  see  either  way 
from  each  end  of  the  tunnel,  on  account  of  the 
girders  and  scaffolding,  but  we  could  see  di- 
rectly down  under  it,  but  not  toward  the  north 
or  south.  If  we  let  it  down  lower,  we  could  not 
reach  our  work,  and  we  had  to  pull  it  up  so  we 
could  reach  the  work.  We  were  invisible  from 
our  waists  up,  but  from  the  waist  down  we 
were  visible  to  parties  below.  I  suppose  that 
Gericke  and  I  were  about  fifteen  feet  apart 
The  cross-boards  that  we  had  to  work  on  pro- 
jected over  the  scaffold  from  ox^e  and  one -half 
to  two  feet  We  were  .working  on  this  scaf- 
fold, and  the  first  thing  I  knew  the  scaffold 
was  struck  by  something  below,  and,  giving  it 
a  swing  of  about  three  feet,  hit  the  board  Ger- 
icke and  West  were  working  on.  I  was  stand- 
ing close  to  my  block  and  tackle,  and  the  shock 
threw  me^against  it,  and  I  grabbed  my  fall  line, 
and  that  is  all  that  saved  me.  This  shock  of 
the  wagon  hitting  the  scaffold  knocked  Mr. 
GericKe  off.  I  saw  him  hit  the  wheel  of  the 
wagon  and  the  ground. 

"Mr.  S.  J.  Stoner  directed  how  the  sca^old- 
ing  should  be  built  The  scaffold  was  erected, 
according  to  the  methods  which  he  directed  to 
be  used.  He  was  foreman,  and  he  exercised 
full  control  over  all  the  details,  and  we  were 
working  under  him,  and  did  as  he  directed. 
My  judgment  is  that  the  scaffolding  was  sus- 
pended about  twelve  feet  above  the  ground.  It 
may  not  have  been  quite  so  much,  but  about 
that;  and  it  was  suspended,  in  my  judgment, 
about  two  or  three  feet  from  the  bottom  of  the 
trestle  under  the  track,  by  the  trestle,  meaning 
the  girder.  ♦  ♦  •  i  helped  in  the  erection 
of  the  scaffolding.  S.  J.  Stoner,  the  foreman, 
was  there,  helping  in  the  erection  of  the  scaf- 
folding, and  it  was  all  done  under  his  direction. 
I  know  whether  this  scaffolding  was  pulled  up 
as  high  as  it  could  be  pulled  with  the  means  at 
hand.  It  was  pulled  up  as  high  as  it  could  be 
palled,  because  the  blocks  were  pulled  togeth- 
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er,  and  for  that  reason  it  could  not  be  puUed 
any  higher ;  and  if  it  had  been  pulled  any  high- 
er, or  built  any  higher,  it  would  have  been  in- 
conTenient  to  have  worked  on  it.  Those  blocks 
of  the  scaffolding  equipment  were  pulled  to- 
gether. The  scaffolding  could  not  have  be«n 
pulled  higher. 

"I  have  worked  under  Mr.  Stoner  as  fore- 
man about  five  years.  On  the  works  Mr.  Ston- 
er always  looked  out  for  danger,  and  looked  out 
for  accidents,  and  evenings,  when  we  quit,  or 
at  noon,  he  always  looked  to  see  if  there  was 
any  fall  linea  hanging  down  or  any  boards  loose 
on  the  trade.  He  always  looked  to  see  if 
everything  was  in  safety.  At  the  time  of  the 
occurrence  resulting  in  Mr.  Qericke's  injury  I 
do  not  know,  of  my  ow'n  knowledge,  where  Mr. 
Stoner  was.  I  had  seen  Mr.  Stoner  last  about 
an  hour  before  the  accident.  He  was  there  on 
the  job  at  the  time  that  I  saw  him,  but  what  he 
was  doing  I  do  not  know.  My  recollection  is 
that  the  crew  had  been  working  at  the  bridge 
about  18  or  20  working  hours  at  the  time  Mr. 
Gericke  was  injured.  While  the  crew  was  do- 
ing their  work  on  the  bridge  I  do  not  know 
where  Mr.  Stoner  had  been. 

"I  had  had  experience,  prior  to  the  time  of 
the  accident,  in  using  scaffolds  similar  to  the 
one  in  use  at  the  time  of  the  accident,  but  I 
had  never  worked  with  the  plaintiff  before  on 
such  a  scaffold.  I  am  asked  this  question,  'Is 
it  not  a  fact  that  the  plaintiff  would  not  have 
been  injured  had  it  not  been  for  the  striking 
of  the  board  or  plank  which  constituted  a  part 
of  the  scaffold  by  a  wagon  with  a  high  or  ex- 
tended top  over  the  same?*  and  I  reply,  *I  con- 
sider the  answer  to  this  question  is  to  say  that 
the  wagon  striking  the  scaffold  is  what  knocked 
the  plaintiff  off  and  caused  the  injury.'  I  be- 
lieve the  wagon  that  knocked  the  plaintiff  off 
was  so  constructed  that  it  had  an  extra  high 
top.*' 

S.  J.  Stoner,  appellant's  foreman,  testlHed: 

"I  remember  an  accident  that  happened  out 
there  in  the  tunnel  on  Third  street,  about  Jan- 
uary, 1916,  in  which  Mr.  Gericke  got  hurt.  I 
was  not  present  right  at  the  time  he  got  hurt. 
I  was  foreman.  As  foreman  I  see  that  the 
paint  is  in  condition  to  be  applied,  and  see  that 
everything  is  rigged  up  in  good  shape,  from 
one  job  to  another.  Sometimes  I  have  two  or 
three,  and  sometimes  four,  little  jobs  started. 
When  I  start  to  work  one  place,  I  generally 
see  that  they  are  all  started  all  right,  and 
then,  if  I  have  another  job,  I  take  two  or  three 
and  go  to  that  job,  and  then,  in  the  course  of 
an  hour  or  two  or  three,  perhaps,  I  may  have 
come  back  to  the  first  job.  I  go  from  one  to 
another,  and  back  to  the  cars,  and  like  that. 
When  Mr.  Gericke  got  hurt  we  were  cleaning 
and  painting  the  girders  across  the  tunnel." 

"I  saw  the  scaffolding  and  everything  fixed 
up.  The  men  put  it  up  there.  I  helped  them. 
After  I  got  them  all  to  working  and  the  stage 
all  right,  I  went  to  the  Central  roundhouse 
with  some  men.  I  may  have  been  gone  an  hour 
and  a  half,  something  like  that.  Then  I  came 
back  past  there.  I  may  have  stayed  there  ten 
or  fibFteen  minutes,  probably,  then.  From  there 
I  may  have  gone  down  to  the  cars  to  get  some- 
thing, or  to  see  about  things,  something  like 
that.  Those  blocks  were  not  pulled  together. 
They  could  not  be  pulled  together  to  where  they 
214  S.W.-43 


would  touch  each  other.  The  girders  would  not 
allow  it  I  am  speaking  of  the  stage  and  the 
planks;  they  would  strike  the  girders.  The 
men,  when  they  were  working  there,  raised  and 
lowered  the  plank  as  they  saw  fit  for  their  con- 
venience; they  could  raise  it  just  as  they  liked. 
They  usually  did  that  for  their  own  conveni- 
ence." 

''If  a  man  were  working  under  those  girders, 
if  a  girder  was  this  high,  and  he  was  working 
on  this  one  in  front  of  him,  and  he  would  have 
a  girder  of  the  same  height  four  or  five  feet,  or 
whatever  the  distance  is,  to  the  back  of  him, 
so  that  a  man,  standing  up  there,  working  on 
those  girders,  could  not  work  on  those  girders 
and  chop  the  rust  off  of  them  and  paint  them 
and  watch  up  and  down  the* road  at  the  same 
time;  that  would  be  impossible,  that  is,  if  he 
was  going  to  work.  The  scaffolding  was  abso- 
lutely aU  put  up  all  right,  in  good  shape. 
There  was  no  danger  of  the  scaffolding  of  it- 
self falling  down;  it  could  not  possibly  fall 
down.  The  men  put  it  up,  and  I  was  with 
them.  I  saw  them  put  it  up  as  high  as  it  was 
convenient  for  them  to  work  with  it.  We  put 
it  up  a  nttle  higher  than  that  We  put  it  just 
as  high  as  they  could  work  along  there;  at 
least,  that  would  dear  everything  and  every- 
thing would  be  safe.  Everything  was  safe  ex- 
cept this  particular  beer  wagon,  or  some  other 
wagon  that  was  as  high  as  a  beer  wagon  would 
have  the  same  effect  as  the  beer  wagon.  Of 
course,  that  is  a  matter  of  argument.  We 
could  not  pull  those  blocks  entirely  together 
for  the  reasons  I  stated.  In  other  words,  you 
could  pull  them  so  high,  and  before  you  would 
get  the  blocks  together  they  would  stop  on  ac- 
count of  the  space  taken  up  by  the  girders.  I 
was  not  up  on  the  scaffold  that  afternoon  down 
here  where  the  men  were  working  on  Third 
.street.  I  did  not  go  up  on  the  scaffold.  They 
could  not  pull  it  up  any  higher  than  it  would 
go.  If  they  pulled  this  stage  up  it  came  close, 
block  to  block,  as  close  as  they  could  do  it,  it 
it  would  be  very  inconvenipnt  for  them  to 
stand  there  and  work,  and  if  they  did  it  would 
clear  everything.  We  have  twice  painted  that 
bridge  the  same  way.  I  saw  it  when  they  were 
working  there,  and  it  was  all  right 

"When  I  left  there  I  had  what  they  call  a 
*straw-bo8S.*  His  name  was  Tom  Languish. 
He  was  working  underneath,  on  the  ladder.  He 
might  have  been  on  top  at  times,  seeing  that 
everything  was  all  right.  His  work  all  that 
afternoon  was  not  up  on  top.  When  I  left 
there  and  went  away,  I  left  Mr.  Languish  there 
underneath;  if  any  of  the  ropes  be  down,  or  if 
they  needed  any  paint,  or  anything,  to  hand  it 
to  them.  When  I  left  to  go  up  to  Bonner's 
Point,  to  the  car,  I  could  not  say  whether  he 
was  on  the  ladder  or  not,  but  he  was  there  just 
the  same.  I  may  have  passed  him  on  top,  or 
he  may  have  come  up  to  the  top  where  I  was 
and  passed  a  few  words  and  gone  on  down.  Of 
course  I  do  not  know  where  Mr.  Languish  was, 
of  my  own  knowledge,  at  the  time  the  man  got 
hnrt;  he  would  have  to  say  that  himself. 
When  I  would  go  away  he  would  take  my 
place;  that  is,  he  was  the  next  man  in  author- 
ity. I  had  authority,  if  I  wanted  to  hire  men, 
if  I  needed  them,  and  to  fire  them  when  they 
needed  firing,  and  I  had  charge  and  control  of 
the  men,  of  course,  and  the  work  being  done. 
Of  course,  when  I  put  these  men  up  there  on 
this  scaffold  to  work,  to  paint  that  bridge  and 
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dean  it  off,  why,  of  course,  that  is  what  I  ex- 
pected them  to  do;  that  is  it  exactly,  and  to  do 
it.  right. 

"I  superintended  the  rigging  up  of  that  scaf- 
fold in  the  morning.  I  determined  the.  height 
we  would  put  the  scaffold  and  tie  it  in  so  it 
would  clear  everything  that  would  come  along, 
the  same  as  we  did  before;  it  would  dear  any- 
thing ordinary.  I  have  lived  in  Houston  twen- 
ty-three years.  I  am  familiar  with  the  wagons 
that  use  the  streets  of  Houston.  I  am  famil- 
iar with  these  wagons  with  canopy  tops  on  the 
front,  such  as  beer  wagons,  soda  water  wag- 
ons, and  Texas  Company  wagons;  I  have  seen 
them  very  often.  I  have  seen  them  passing  un- 
der this  particular  bridge.  It  cleared  them  al- 
ways before;  it  would  dear  anything  that 
would  come  along,  that  passed  under,  any  time 
I  was  ever  there.  We  put  that  scaffolding  high 
enough  to  clear  these  wagons,  of  the  character 
that  I  knew.  We  put  it  up  so  it  would  clear 
anything  of  that  kind  that  came  along.  I 
could  not  tell  you  exactly  whether  I  am  familiar 
with  the  American  Express  wagons,  but  they 
have  come  under  there  time  and  again  when  we 
painted  it  before.  I  put  it  high  enough  to 
clear  them.  I  warned  them.  They  could  raise 
and  lower  this  stage  if  they  wanted  to  do  it, 
and  I  would  caution  them  to  leave  it  up  as  high 
as  they  could.  I  examined  the  scaffolding  when' 
it  was  in  place,  and  it  was  of  such  a  height  as 
it  would  clear  everything.  When  I  came  back 
after  the  acddent  I  did  not  examine  the  scaf- 
folding again.  I  did  not  look  at  it  to  deter- 
mine how  high  it  was.  I  do  not  know  whether 
it  had  been  raised  or  lowered.  When  they  told 
me  some  one  got  hurt  it  surprised  me  so  I  did 
not  understand  how  it  happened.  I  do  not 
know  that  other  wagons  had  struck  that  scaf- 
folding before  the  acddent;  no  one  told  me 
that.  In  arriving  at  the  height  at  which  I  put 
up  the  scaffold  that  morning,  I  just  had  it  put 
up  the  way  I  had  before.  I  would  see  wagons 
come  through  there,  and  it  cleared  everything; 
express  wagons  and  numerous  wagons.  I  do 
not  remember  a  beer  wagon  coming  through 
there.  In  fact.  I  was  not  just  looking  for  a 
beer  wagon.  There  was  a  brewery  right  on 
the  corner.  I  was  not  looking  for  beer  wagons 
around  the  brewery;  I  was  not  looking  for  any 
kind  of  wagon  particularly. 

*'I  did  not  place  a  watchman  under  that 
bridge  to  warn  approaching  vehides  or  warn 
the  men  on  the  bridge.  He  was  not  there  to 
watch  the  bridge,  but  if  they  needed  anything 
to  hand  them  up.  You  would  not  need  any 
watchman  for  those  scaffolds. 

"Mr.  Gericke  never  told  me  before  he  was 
knocked  off  of  the  scaffolding  another  wagon 
had  struck  the  scaffolding  and  that  they  had 
to  raise  the  planks  to  let  it  under.  No  one 
said  anything  to  me  about  any  one  hitting  the 
plank,  or  about  the  rigging  of  it.  I  do  not 
know  whether  those  men  raised  or  lowered  the 
scaffolding  from  the  time  I  put  it  up  in  the 
morning;  I  could  not  tdl.  When  I  got  back, 
after  the  accident,  I  saw  the  scaffold,  of  course. 
The  scaffold  was  put  up  in  the  morning.  I  did 
not  take  particular  notice  to  see  whether  the 
scaffold  was  just  exactly  the  same  height  as 
when  it  was  put  up  first,  or  not.  I  suppose  it 
was.  When  the  accident  happened  and  I  got 
back,  I  saw  the  scaffolding  then.  I  did  not 
take  any  particular  notice  about  the  scaffold 


then.  I  could  not  say  whether  it  was  poDed 
up  as  far  as  it  could  have  been  or  not;  I  do  not 
know." 

Tom  Languish,  a  witness  for  defendant, 
testified: 

"I  was  over  here  painting,  or  assisting  in 
painting,  a  bridge  over  a  tunnel  in  Third 
street,  when  Mr«  Gericke  got  hurt  I  was 
present  at  the  time.  Mr.  Stoner  was  the  fore- 
man. As  foreman,  he  would  not  always  be  at 
one  place;  he  would  be  at  other  places.  Some- 
times he  would  have  to  go  to  the  car  or  to 
other  jobs  ;n  sometimes  to  the  office.  If  he  was 
gone  for  any  length  of  time  he  would  tell  me 
and  I  would  kind  of  look  out  for  things.  I  was 
what  is  known  as  'straw-boss'  then,  in  his  ab- 
sence, to  see  that  the  men  got  what  they  want- 
ed, to  hand  them  paint,  and  such  like.  I  did 
not  see  the  acddent.  I  was  working  on  the 
side,  on  a  ladder  on  the  side  of  the  tunnd, 
working  in  between,  at  the  side.  I  saw  the 
wagon  that  struck  him  afterward,  after  he  fell, 
and  I  heard  them  halloa  out  I  looked  and  saw 
Mr.  Gericke  lying  on  the  floor.  I  was  in  the 
middle  of  the  tunnel,  on  the  north  side;  that  is 
the  left-hand  side,  facing  towards  Houston.  I 
saw  the  wagon  afterwards.  I  did  not  see  it 
when  it  hit  not  until  they  halloaed  out  and  I 
looked  and  saw  Mr.  Gericke  there  and  the 
wagon  standing  there. 

**The  scaffold  was  put  up  there  or  finished 
about  noon.  I  do  not  know  exactly  what  time 
it  was,  but  somewhere  about  noon.  It  was  put 
up  by  all  of  us  there.  Mr.  Stoner  was  super- 
intending it  The  scaffold  was  put  on  block 
and  tackle,  used  to  raise  and  lower  it.  There 
was  no  watchman  there  at  that  time;  we  never 
used  a  watchman.  There  never  had  been  a 
watchman  there  since  I  have  been  there." 

"When  Mr.  Stoner  would  leave  the  job  I 
would  be  the  next  man  in  authority.  I  was 
what  is  known  as  a  subboss,  or  sometimes  they 
called  me  a  'straw-boss.'  When  Mr.  Stoner 
would  leave,  then  I  would  have  charge  of  the 
work. 

"I  assisted  in  putting  up  that  scaffold.  I 
could  not  tell  exactly  how  high  it  was  hung 
from  the  roadway.  We  put  it  up  as  it  was 
supposed  to  be  out  of  readi  of  anything.  I 
was  not  familiar  with  the  kind  and  character 
of  wagons  that  would  probably  use  that  road- 
way. I  knew  that  there  are  some  beer  wagons 
in  Houston;  I  have  seen  them  on  the  streets. 
There  is  a  brewery  on  the  comer  there.  I 
have  seen  beer  wagons.  The  Houston  Ice  & 
Brewing  Company  is  down  the  street  I  have 
seen  both  of  them  use  that  tunnel,  I  suppose. 
I  have  seen  all  kinds  of  wagons  passing  under 
there.  They  had  been  passing  all  the  after- 
noon. Our  idea  was  to  get  that  scaffolding  up 
above  all  traffic ;  we  thought  we  put  it  there. 
It  was  supposed  to  be  put  up  above  all  traffic 
when  we  put  it  there. 

"The  men  had  a  liitch  there  that  they  could 
raise  or  lower  the  scaffold  as  they  wanted  to. 
I  do  not  know  whether  they  did  that  or  not. 
There  was  not  anything  about  the  scaffold  to 
indicate  that  it  would  not  clear  the  traffic.  I 
did  not  notice  the  scaffolding  after  the  acci- 
dent I  could  not  say  whether  it  was  aboat 
where  we  put  it  or  whether  it  was  lower  or 
higher;  I  do  not  know.  The  men  have  a  bitch 
there  and  can  lower  or  raise  it,  Just  as  they 
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want  to.  After  the  accident  there  was  rope 
left  that  the  scaffold  could  be  pulled  higher,  but 
if  they  pulled  it  higher  they  would  have  to  sit 
down.  It  could  have  been  pulled  higher  than  it 
was." 

E.  E.  Cusick,  witness  for  defendant,-  testi- 
fied: 

'*The  foreman  that  worked  on  it  put  the  stage 
up,  Mr.  Stoner.  Mr.  Stoner's  duty,  at  the  time 
the  men  were  working  there,  was  to  see  that 
the  work  .went  on  as  it  should.  He  went  from 
place  to  place,  stayed  on  one  job,  and  when  he 
had  other  business  to  attend  to  he  went  away 
after  it  was  started.  There  was  not  any 
watchman  there* to  watch.  I  knew  that,  and 
the  men  knew  it  at  the  time.  I  knew  that 
there  was  no  watchman  there,  because  there 
was  just  these  six  men,  four  on  the  stage  and 
myself  and  Mr.  Languish  on  the  top  of  the 
bridge." 

''Sometimes  Mr.  Stoner  does  actual  manual 
work  around  the  jobs ;  he  is  supposed  to  see  to 
the  work.  He  is  foreman,  and  he  is  supposed 
to  see  that  the  work  goes  aiU  right  Most  of  the 
time  he  is  supposed  to  look  on  and  see  that  every- 
thing is  going  right  He  don't  do  any  actual 
work  outside  of  possibly  assisting  to  swing  the 
scaffold,  I  don't  think.  I  suppose  it  must  have 
been  along  four  or  half  past  four  or  five  o'clock 
that  Mr.  Gericke  got  hurt.  We  went  to  work 
at  one  o'clock.  I  think  Mr.  Stoner  had  been 
there  all  the  time  since  we  had  gone  to  work 
until  he  went  up  to  the  car,  but  I  do  not  know 
just  how  long  after  we  hung  the  scaffold  he 
went  up.  Anyway,  he  had  been  there  all  the 
time  until  he  did  go  up  to  the  car.  I  could  not 
say  whether  he  spent  most  of  his  time  under- 
neath or  on  top;  he  was  around  there.  I  do 
not  know  what  he  went  to  the  car  for. 

"I  was  present  when  the  scaffold  was  put  up. 
I  saw  it  about  the  time  it  was  put  up.  I  did 
not  have  anything  to  do  with  putting  it  up. 
The  scaffolding  was  apparently  above  all  traffic 
when  it  was  put  up,  I  should  think.  I  saw  it. 
There  was  nothing  about  the  scaffolding  to  indi- 
cate that  a  wagon  would  strike  it.  I  did  not 
hear  about  a  wagon  striking  it  during  the  day 
before  this  one.  I  did  not  hear  about  that  I 
saw  the  man  fall  onto  the  wagon ;  as  I  looked 
over,  he  struck  the  hind  part  of  the  wagon,  the 
hind  wheel,  and  rolled  off,  just  as  I  looked  over. 
In  other  words,  he  must  have  fallen  instantly, 
after  the  wagon  hit  He  hit  the  wapon  under^ 
neath  before  the  wagon  could  pull  out 

"The  stage  or  scaffold  could  be  lowered  and 
raised  by  blo<^  and  tackle.  Those  blocks  could 
not  have  been  pulled  together  for  the  girders; 
the  top  block  is  hung  on  the  tie,  and  the  girders, 
I  suppose,  are  eighteen  inches.  If  you  can  raise 
a  scaffold  up  close  enough  to  the  girder  to  sit 
down  and  scrape  the  rust  off  of  the  girder,  I 
suppose  you  can  sit  on  it  and  scrape  them,  that 
is,  part  of  the  girder,  and  the  other  part  you 
could  not.  You  could  let  it  low  enough  to  stand 
on  it,  and  you  could  raise  it  high  enough  to 
sit  on. 

"As  to  whether  a  man,  sitting  down  gn  the 
scaffold,  under  the  girder,  would  have  room 
enough  under  the  girder  for  his  legs,  of  course, 
and  for  free  movement,  depends  on  how  yon 
were  to  get  to  It  The  girder  is  only  about 
eighteen  inches  wide  at  the  bottom.  Of  course 
you  would  necessarily  have  to  sit  on  one  side 


of  it  if  you  were  painting,  but  if  you  were  sit- 
ting on  one  side  of  it  you  would  have  to  have 
room  enough  for  your  legs  in  order  to  get  close 
enough  to  it  Now  then,  yon  could  be  doing  that 
way,  yon  might  paint  it  down  here,  but  you 
•would  have  a  great  deal  of  difficulty  in  getting 
to  it  above;  you  would  have  to  stand  up  to 
it  Then,  in  order  to  handle  it  that  way,  you 
would  have  to  be  continually  raising  or  lower- 
ing your  scaffold  every  time  you  wanted  to 
change  above ;  you  could  pull  the  scaffold  up  to 
where  your  head  almost  touched  the  ties,  and 
raise  or  lower  it  That  is  the  way  they  wer^ 
doing  it  That  is  the  proper  and  the  usual 
way.  Of  course,  a  man  can  do  a  great  deal 
more  work  standing  up  than  sitting  down.    He  ^ 

could  stand  up  and  clean  the  top,  and  all  he  had 
to  do  was  to  lean  over  and  clean  the  bottom 
of  it  The  foreman,  Mr.  Stoner,  being  in  full 
charge  and  control  of  it,  of  course,  could  have 
had  it  done  any  way  he  wanted  to.  If  he  had 
told  us  men  to  sit  down  and  do  it,  it  would  have 
been  our  duty  to  do  it,  although  we  would  have 
gotten  along  ever  so  slow.  If  he  had  told  them 
to  stand  up  and  do  it,  they  could  not  have  done 
anything  else  but  stand  up  and  do  it.  That  was 
a  matter  that  was  in  Mr.  Stoner*s  control.  I 
do  not  mean  that  it  was  Mr.  Stoner's  authority 
to  tell  them  to  stand  up  or  sit  down ;  he  knows 
enough  about  the  work  to  go  ahead  and  do  it 
to  the  best  advantage.  If  he  would  tell  them  to 
do  it,  they  would  have  to,  but  he  does  not  tell 
them.  As  long  as  they  are  doing  it  right  he  does 
not  tell  them. 

"I  saw  the  scaffold  after  the  accident  I  help- 
ed them  to  take  it  down.  There  was  rope  left 
that  they  could  use  to  pull  the  scaffolding  up; 
there  was  forty  or  fifty  feet  of  it.  I  suppose 
that  there  was  about  two  and  a  half  or  three 
feet  of  space  there  nnder  the  bridge  that  they 
coald  have  utilised  to  raise  the  scaffold  higher 
if  they  had  desired  to  do  so." 

John  HackCTdom,  witness  for  plaintiff, 
testified: 

"I  had  just  got  there  and  had  just  looked 
up  at  the  scaffold  before  the  wagon  hit  it  I 
bad  seen  the  scaffold.  It  was  hung  there,  up 
through  the  bridge,  through  the  ties.  I  do  not 
know  whether  it  looked  like  it  was  high  enough 
to  escape  traffic  or  not;  it  looked  high  enough 
to  escape  some  of  it  I  did  not  have  any  idea 
from  looking  at  the  scaffolding  about  it  being 
hit.    It  didn't  look  to  me  like  it  would  be  hit" 

James  Hayes,  witness  for  plaintiff,  testi- 
fied: 

"At  the  time  and  prior  to  the  time  the  crew 
began  work  on  the  bridge,  and  before  Mr.  Qeridce 
claims  to  have  been  injured,  there  was  some- 
thing said  as  to  the  members  of  the  crew  work- 
ing upon  the  bridge  looking  or  not  looking  for 
wagons  or  vehicles.  We  were  talking  among 
ourselves  at  the  time,  and  said  that  the  fore- 
man ought  to  have  a  fiagman  below  to  look 
out  for  us  fellows  working  there." 

Appellee  testified  in  rebuttal  as  follow^: 

"After  I  went  up  on  the  scaffold  it  was  not 
lowered.  It  had  not  been  lowered  at  all.  There 
is  not  any  doubt  about  that  at  alL  I  was  work- 
ing on  the  same  stringer  at  the  time  I  got  hurt 
that  I  was  when  I  went  up*  We  had  not  moved 
the  scaffold.    I  estimate  that  I  was  up  there 
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about  two  hours  when  I  was  injured  I  do 
not  know  exactly  how  far  these  girders  are 
apart.  I  looked  at  them  this  morning  when  I 
went  to  town,  and  they  are  about  taut  or  five 
feet  apart. 

"One  of  the  witnesses  testified  that  there 
was  some  conversation  there  before  I  was  hurt 
to  the  effect  that  the  foreman  ought  to  have  a 
watchman  there  looking  out  for  us.  That  was 
not  said  like  that;  there  was  nothing  said  like 
that  I  did  not  engage  in  any  such  conversa- 
tion, or  hear  anybody  else  engage  in  any  snch 
conversation,  before  I  was  injured.  I  do  not 
know  where  the  *straw-bos8,'  Tom  Languish, 
was  at  the  time  I  was  injured.  I  just  saw  him 
when  I  went  up,  before  I  started  working; 
he  was  down  there.  I.  just  saw  him  when  I 
went  up  and  went  to  work.  I  heard  the  witness 
testify  as  to  where  he  was,  to  the  effect  that  he 
was  to  the  north  of  me,  on  the  right-hand  aide, 
or  the  left-hand  side  of  the  tunnel— I  don't  know 
which— on  a  ladder.  If  he  had  been  in  that 
position  I  could  not  have  seen  him  without  get- 
ting down  on  my  knees  and  looking  under,  so  I 
do  not  know,  as  a  matter  of  fact,  whether  he 
was  or  was  not  there.  I  did  not  know  at  the 
time  I  got  hurt  or  at  any  time  before  I  got  hurt 
that  there  was  nobody  down  on  the  ground 
keeping  a  lookout.  I  expected  Mr.  Stoner,  the 
boss,  to  look  out  for  my  safety  while  I  was  en- 
gaged in  that  work.  I  did  not  know  at  the  time 
I  was  injured,  or  beforehand,  that  the  defend- 
ant company  never  used  a  watchman  or  never 
had  anybody  to  keep  a  watchout.  I  had  only 
worked  for  the  company  seven  days,  and  over 
on  the  other  side  of  the  bridge.  I  testified  that 
there  was  no  occasion  there  for  any  watch- 
out." 

[1]  We  think  that  the  evidence  above 
shown  was  sufficient  to  authorize  the  follow- 
ing conclusions,  to  wit : 

(a)  That  appellee  and  his  fellow  workmen, 
while  performing  their  duties  at  the  time  of 
the  Injury  to  appellee,  as  had  been  directed 
by  appellant's  vice  principal,  were  not  in 
a  position  to  look  out  for  their  own  safety  so 
as  to  avoid  danger  from  vehicles  that  might 
be  passing  along  Third  street  and  under  the 
tunnel  bridge  and  liable  to  come  in  contact 
with  the  scaffold. 

(b)  That  there  were  several  wagons  In  the 
dty  of  Houston  owned  and  operated  by 
different  owners,  some  of  them  in  the  Imme- 
diate vicinity  of  appellant's  bridge,  of  such 
height  as  to  render  11  probable  and  likely 
that  they  would  collide  with  said  scaffold  and 
do  Injury  to  the  workmen  thereon  in  the 
event  some  precaution  was  not  taken  by  ap- 
pellant or  its  vice  principal  to  prevent  such 
collision. 

(c)  That  it  was  reasonably  probable  and 
likely  that  one  of  such  wagons  might  pass 
along  Third  street  and  under  said  bridge  at 
any  moment  while  the  workmen  were  on  said 
scaffold,  and  that  appellant's  foreman  and 
vice  principal,  Stoner,  knew  this,  or  would 
have  known  it  in  the  exercise  of  ordinary 
care. 

(d)  That  at  the  time  of  the  injury  to  ap- 
pellee no  precaution   was   being   taken   by 


appellant,  through  its  sa!^  vice  principal  or 
other  agent,  to  protect  appellee  from  danger 
of  a  collision  between  one  of  such  wagons 
and  the  scaffold  on  which  he  was  working. 

We  think  that  it  cannot  be  successfully  de- 
nied that  it  was  appellant's  duty  to  take 
such  reasonable  precautions  as  were  neces- 
sary to  make  the  place  where  appellee  was 
at  work  reasonably  safe — ^that  is  to  say,  to 
enable  him  to  discharge  his  duties  there 
with  a  reasonable  degree  of  safety  to  him- 
self— and  that  this  was  a  legal  duty  Imposed 
upon  appellant  itself  and  was  nondelegable. 
H.  &  T.  C.  Ry.  Co.  v.  Stewart,  92  Tex.  540, 
545^50S.  W.3S3;  I.  &  G.  N.  Ry.  Ck>.  v.  Hinzle, 
82  Tex.  628,  18  S.  W.  681;  La  Batte's 
Master  and  Servant  (2d  Ed.)  voL  4,  |  1471; 
Rule  Cotton  Oil  Co.  v.  Russell,  191  S.  W. 
802. 

[2]  But,  aside  from  the  duty  resting  upon 
appellant  to  use  ordinary  care  to  make  the 
place  furnished  appellee  reasonably  safe  for 
the  discharge  of  the  duties  resting  upon  him, 
we  think  that  the  evidence  in  this  case  was 
sufficient  to  authorize  the  jury  to  find,  as 
they  in  effect  did  find,  that  appellant's  vice 
principal  and  foreman,  Stoner,  was  gnllty 
of  negligence  in  leaving  the  bridge  at  the  time 
he  did  so  without  notifying  appellee  or  his 
fellow  workmen  of  his  departure,  and  with- 
out notifying  the  "straw-boss,"  Languish, 
as  the  evidence  in  the  record  shows  it  was 
said  foreman's  custom  to  do,  and  that  such 
negligence  on  his  part  is  attributable  to  ap- 
pellant. T.  &  N.  O.  R.  R.  Co.  V.  Walker,  58 
Tex.  Civ.  App.  615,  125  S.  W.  100 ;  Sweeney 
V.  G.  C.  &  S.  F.  Ry.  Co.,  84  Tex.  433, 19  S.  W. 
555,  31  Am.  St  Rep.  71;  La  Batte's  Master 
and  Servant  (2d  Ed.)  vol.  4,  i  14TL 

[3]  The  Jury  found  that  appellant  ought,  hi 
the  exercise  of  ordinary  prudence,  as  a  means 
of  maintaining  appellee's  place  of  employ- 
ment reasonably  safe,  to  have  taken,  or  seen 
to  the  taking,  under  all  the  attendant  drcum- 
stances,  of  some  reasonable  precaution,  by 
lookout  for  vehicles,  or  by  warning  to  ap- 
pellee, to  prevent  a  passing  wagon,  like  the 
one  which  did  the  injury,  from  striking  the 
scaffold  on  which  appellee  was  working  in  a 
manner  to  endanger  his  safety ;  and  that  ap- 
pellant's failure  to  do  so  was  negligence,  and 
that  such  negligence  was  a  proximate  cause 
of  appellee's  injuries. 

After  very  careful  consideration  of  the 
entire  evidence  and  the  authorities  cited  In 
the  brief  of  able  counsel  for  appellant,  we 
have  concluded  that  the  evidence  was  such 
as  to  warrant  the  jury's  finding  that  appel- 
lant was  guilty  of  negligence  in  the  respect 
just  stated;  and,  further,  that  such  neg- 
ligence was  a  proximate  cause  of  appellee's 
Injuries.  City  of  Ft  Worth  v.  Patterson, 
196  S.  W.  251,  and  authorities  there  cited; 
S,  A.  &  A.  P.  Ry.  Co.  V.  Behne,  198  S.  W.  680, 
and  authorities  there  cited ;  TeL  Co.  v.  Long, 
183  S.  W.  421,  427,  42& 
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[4,  8]  But  It  is  strenuously  and  earnestly 
Insisted  by  appellant  that  the  peremptory  in- 
struction in  its  favor  should  have  beoi 
given  for  the  reason,  as  claimed  by  appel- 
lant, that  the  overwhelming  weight  and  pre- 
ponderance of  the  evidence,  if  not  the  undis- 
puted evidence,  established  to  such  a  degree 
as  to  render  any  other  conclusion  wrong 
that  appellee's  injuries  resulted  from  a  risk 
which  he  assumed. 

At  the  common  law  the  rule  of  assumed 
risk  was  well  understood  to  mean  that  the 
employ^  or  servant  assumed  not  only  all 
such  risks  as  were  usual  and  ordinarily  in- 
cident to  his  employment,  but  also  all  other 
risks  of  danger  of  which  he  had  knowledge, 
or  of  which  he  must  necessarily  have  ac- 
quired knowledge  while  perjDorming  the 
duties  of  his  employment  with  ordinary  care, 
even  though  such  additional  or  extraordi- 
nary riska  arose  on  account  of  negligence  of 
the  employer.  And  in  this  state  the  rule  of 
assumed  risk  is  the  same  as  it  was  known 
to  the  common  law,  except  where  abrogated 
or  modified  by  statute.  And  in  this  case  the 
defense  of  assumed  risk  was  left  available 
to  appellant  by  the  act  of  (Congress  known  as 
the  Federal  Employers'  Liability  Act,  for 
the  reason  that  appellee,  at  the  time  he  was 
injured,  was  repairing  a  railroad  bridge  of 
appellant  over  which  interstate  trains  reg- 
ularly moved.  Sei^board  Airline  Ry.  Co. 
V.  Horton,  233  U.  S.  492.  34  Sup.  Ct.  635.  58 
Im  Ed.  1062,  L.  R.  A.  1916C,  1,  Ann.  Cas.  1916B, 
475;  RaUway  Co.  v.  De  Bord  (Sup.)  192 
S.  W.  768;  Bargrove  v.  G.  C.  &  S.  F.  Ry.  Co. 
(by  this  court)  202  S.  W.  188. 

[•]  As  we  understand  the  contention  of 
counsel  for  appellant  on  this  proposition, 
they  do  not  so  much  contend  that  appellee's 
injury  was  the  result  of  a' risk  that  was  usu- 
ally and  ordinarily  incident  to  the  character 
of  work  in  which  he  was  engaged  at  the  time 
of  injury,  but  that  if  it  should  be  conceded 
that  appellant  should  have  taken  some  pre- 
caution, such  as  keeping  a  lookout,  through 
its  vice  principal  or  other  agent,  for  wagons 
that  might  have  been  approaching  said  tun- 
nel bridge,  that  nevertheless  appellee.  Just 
prior  to  his  injury,  knew  that  no  such  look- 
out or  other  precaution  was  being  taken,  and 
that  after  he  was  fixed  with  such  knowledge 
he  continued  the  performance  of  his  duties, 
and  therefore  must  be  held,  as  a  matter  of 
law,  to  have  assumed  the  risk  of  danger  that 
arose  to  him  in  consequence  of  the  failure 
on  appellant's  part,  through  said  vice  prin- 
cipal or  other  agent,  to  keep  a  reasonable 
lookout  for  such  wagons,  or  to  warn  appellee 
and  fellow  workmen  of  their  approach. 

It  does  appear  from  the  undisputed  testi- 
mony in  the  record  that  Just  about  the  time 
':he  employes  working  on  this  bridge  had 
completed  the  scaffold  on  which  they  were 
obliged  to  stand  while  performing  their  du- 
ties one  of  the  beer  wagons  operating  in 


the  city  of  Houston  passed  along  Third  street 
and  imder  said  tunnel  bridge,  ^nd  this  wagon 
came  in  slight  contact  with  the  scaffold  upon 
which  appellee  was  standing  at  the  time; 
but  the  evidence  further  shows  that  some  one 
about  the  bridge  halloaed  Just  as  the  wagon 
came  under  the  bridge,  and  that  seems  to 
have  had  the  effect  to  prevent  such  contact 
between  the  wagon  and  scaffold  as  would 
have  otherwise  taken  place,  and  such  as 
would  perhaps  have  resulted  in  injury  to  the 
employes  on  the  scaffold  at  that  time.  The 
evidence  also  further  shows  that  no  injury 
whatever  was  done  to  any  employ^  on  the 
scaffold  at  that  time,  and  the  wagon  passed 
on  through  after  the  scaffold  was  somewhat 
raised;  and  appellee  testified  in  this  connec- 
tion that  he  was  of  the  opinion  that  it  was 
appellant's  vice  principal  and  foreman,  Ston- 
er,  who  had  discovered  the  approach  of  the 
wagon  that  made  this  contact  with  the  scaf- 
fold, and  had  halloaed  either  at  the  driver  of 
the  wagon  or  to  the  employ^  on  the  scaffold, 
with  the  view  of  preventing  contact  between 
the  two  and  consequent  injuries  to  those  on 
the  scaffold.  The  evidence  Aa  uncertain,  in 
fact,  as  to  who  gave  this  warning  when  this 
wagon  approached.  Now.  appellant's  counsel 
seem  to  contend  that,  in  view  of  the  fact  that 
this  wagon  had  come  in  contact  with  the 
scaffold  upon  which  appellee  was  working, 
he  was  thereby  fixed  with  knowledge  that  his 
duties  were  attended  with  danger  of  collision 
with  such  wagons,  and  that  he  could  not  con- 
tinue to  remain  upon  the  scaffold  and  per- 
form his  duties  with  such  knowledge  on  his 
part  without  assuming  the  risk  to  which  he 
was  exposed  and  of  which  he  must  neces- 
sarily have  known,  and  that  in  so  remaining 
with  such  knowledge  he  assumed,  as  a  matter 
of  law,  the  risk  which  resulted  in  his  injury 
fi*om  another  wagon  of  the  some  kind,  about 
three  hours  later. 

Appellee,  among  other  things,  testified  on 
the  trial  that  he  thought  and  relied  upon  the 
belief  that  appellant's  foreman,  Stoner,  was 
keeping  a  lookout  for  wagons  approaching 
the  bridge  in  question,  and  that  he  did  not 
know  that  said  foreman  had  left  the  bridge 
at  the  time  he  did  so,  and  did  not  know  th^t 
the  foreman  had  not  notified  the  "straw- 
boss."  Languish,  of  his  departure,  and  that 
he,  in  fact,  did  not  know  what  the  "straw- 
boss"  was  doing  or  where  he  was  after  the 
foreman  had  gone,  but  was  relying  all  the 
time  on  the  assumption  that  the  foreman 
would  see  to  the  protection  of  himself  and 
fellow  workmen  on  the  scaffold,  or  would 
see  that  such  protection  was  afforded  by  some 
one.  as  It  was  known  to  the  foreman  that 
appellee  and  his  fellow  workmen  could  not 
look  out  for  themselves  while  performing 
their  duties  on  the  scaffold.  It  was  also 
shown  by  another  witness  or  two,  by  the 
witness  Hayes  especially,  that  it  was  custom- 
ary for  the  foreman  and  vice  principal  to 
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look  out  for  the  protection  of  the  employ(^8 
generally  in  the  discharge  of  their  duties, 
and  this  does  not  seem  to  be  denied  In  the 
record.  It  is  true  that  the  evidence  shows 
that  the  foreman,  Stoner,  to  use  the  exact 
language,  "was  here  and  there  about  the 
works,"  and  that  when  he  had  gotten  the  men 
at  work  he  would  sometimes  leave  that  point 
and  go  to  another  for  a  few  minutes,  and 
afterwards  return,  etc. ;  but  the  evidence  is 
undisputed  to  the  effect  that  the  "straw- 
boss,"  Languish,  always  took  the  place  of  the 
foreman,  Stoner,  in  his  absence,  and  would 
act  In  his  stead  and  discharge  his  duties 
during  such  absence.  On  this  occasion  the 
record  falls  to  disclose  what  reason  Stoner 
had  for  leaving  the  bridge,  and  also  falls  to 
disclose  why  it  was  that  he  did  not  notify 
the  "straw-boss,"  Languish,  of  his  intention 
to  leave. 

Under  these  facts  and  circumstances,  as 
.  we  have  briefly  stated  them,  we  cannot  say, 
as  a  matter  of  law,  that  appellee  was  not 
Justified  in  assuming  and  in  acting  upon  the 
assumption  that  ;foreman,  Stoner,  would  keep 
a  lookout,  or  see  that  such  lookout  was  kept, 
for  wagons  that  might  be  approaching  the 
bridge  in  question,  with  a  view  to  stopping 
such  wagons  before  contact  could  be  had  with 
the  scaffold,  or  with  a  view  to  warning  ap- 
pellee and  fellow  workmen  to  the  end  that 
they  might  protect  themselves,  notwithstand- 
ing the  fact  that  a  waj^on  on  the  same  morn- 
ing had  come  in  light  contact  with  the 
scaffold,  as  above  stated. 

[7]  The  defense  of  assumed  risk,  as  inter- 
posed by  appellant,  was  submitted  to  the 
Jury  by  this  question : 

"Did  the  plaintiff  know,  or  was  it  obvious  or 
must  necessarily  have  been  known  to  him,  in 
the  ordinary  discharge  of  his  own  duties,  that 
the  defendant  railway  company  was  taking  or 
would  take  no  precaution  for  his  safety  by  look- 
out for  vehicles  such  as  the  wagon  in  question, 
or  by  warning  to  plaintiff,  as  submitted  to  you 
in  special  issues  Nos.  1  and  2?" 

To  this  question  the  jury  answered,  "No." 
The  special  issues  1  and  2  to  which  this 
question  referred  were  as  follows: 

"(1)  Would  a  person  of  ordinary  prudence  on 
the  occasion  in  question,  in  the  relation  the  de- 
fendant railway  company  then  occupied  to  the 
plaintiff,  as  a  means  of  maintaining  the  plain- 
tifiTs  working  place  reasonably  safe,  have  taken, 
or  seen  to  the  taking,  under  all  the  attendant 
circumstances,  of  some  reasonable  precaution  by 
lookout  for  vehicles,  or  by  warning  to  plaintiff 
to  prevent  a  passing  wagon  like  that  in  ques- 
tion from  striking  the  scaffold  in  a  manner 
to  endanger  plaintiff's  safety?" 

"(2)  If  such  person  of  ordinary  prudence 
would  have  done  so,  then  did  the  defendant 
railway  company  fall  on  the  occasion  in  question 
to  take,  or  see  to  the  taking  of,  any  such  pre- 
caution?" I 


To  each  of  these  questions  the  Jury  an- 
swered "Yes,"  and  the  Jury  further  found, 
in  answer  to  issue  No.  3,  that  the  failure  of 
appellant  to  take  the  precaution  submitted 
was  negligence  as  defined  by  the  court,  and 
further  found  that  such  negligence  was  a 
proximate  cause  of  appellee's  injuries. 
•Now,  as  a  counter-proposition  by  appellee 
on  this  point,  it  is  contended  that  the  only 
risk  relevant  to  be  ^considered  as  assumed 
was  that  applicable  to  the  single  ground  of 
negligence  found  by  the  Jury,  which  was  it- 
self sufficient  for  the  Judgment,  and  made  the 
sole  basis  of  the  Judgment;  and  that  the 
assumption  of  such  risk  is  expressly  negativ- 
ed by  the  verdict  of  the  Jury,  and  that  the 
evidence  is  amply  sufficient  to  support  the 
verdict  on  that  issue.  Appellee  then  con- 
tends, by  way  of  argument,  that  where  the 
grqund  of  negligence  found  by  the  Jury  is 
sufficient  to  support  the  Judgment,  assumed 
risk  would  have  to  be  confined  to  that  ground 
of  negligence,  making  it  Immaterial  to  what 
extent  the  risks  of  independent  grounds  of 
negligence  may  have  been  assumed. 

After  due  consideration,  we  have  concluded 
that  appellee's  counter-proposition,  as  Just 
stated,  and  his  contention  in  that  connection, 
are  sound.  Poindexter  v.  Receivers  Kirby 
Lumber  Co..  101  Tex.  822.  107  S.  W.  42;  see, 
also,  T.  &  N.  O.  R.  R.  Co.  v.  Kelly,  08  Tex. 
123,  80  S.  W.  70;  Railway  Co.  v.  Murray,  156 
S.  W.  594. 

[8]  Upon  the  whole  evidence  we  have  con- 
cluded that  It  was  sufficient  to  authorize  the 
verdict  of  the  Jury  convicting  appellant  of 
negligence  in  the  respect  as  found  by  the 
Jury,  and  that  such  negligence  was  a  proxi- 
mate cause  of  aj^pellee's  injuries,  and  also 
that  it  was  sufficient  to  authorize  the  conclu- 
sion of  the  Jury  that  his  injuries  were  not  the 
result  of , a  risk  of  danger  that  he  had  assum- 
ed, and  the  first  assignment  of  error  raising 
these  several  question^  is  therefore  over- 
ruled. 

At  the  very  threshold  of  the  consideration 
of  this  case  we  c<»icluded  that  the  most  vital, 
and  In  fact  controlling,  questioos  in  the  case 
were  raised  by  the  first  assignment,  which  we 
have  Just  discussed  and  overruled ;  an^  while 
we  have  considered  the  other  assignments 
of  error,  which  relate  to  the.  action  of  the 
trial  court  in  refusing  special  issues  and  in- 
structions, we  feel  sure  that  no  error  prej- 
udicial to  appellant  has  been  shown  by  any 
of  them,  and  that  it  would  serve  no  useful 
purpose  for  this  court  to  discuss  them  in  de- 
tail, since  none  of  them  raise  any  new,  or 
even  debatable,  legal  question;  and,  on  ac- 
count of  the  length  to  which  this  <^lnion  has 
already  gone,  we  have  to  decline  to  further 
discuss  them,  but  merely  conclude  by  saying 
that  we  are  of  opinion  that  they  should  be 
overruled. 

The  Judgment  will  therefore  be  afllrmed. 
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the  term. "apparent  authority/'  which  is  tech- 
nical and  not 'easily  understood  by  lajnnen  (cit- 
ing Words  and  Phrases,  First  and  Second  Ser- 
ies, Apparent  Authority.) 


BMERSON-BRANTINGHAM    IMPLE- 
MENT CO.  V.  ROQUEMORB. 
(No.  1S36.) 


(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
'     April  30,  1919.     Rehearing  Denied 
May  20,  1919.) 

1.  Principal  and  Agent  ^s»189(1)  —  Au- 
thority OF  Agent— PuBADiNo. 

An  exception  to  an  architect's  supplemental 
petition  to  recover  for  services  that  it  did  not 
specifically  allege  that  the  defendant  owner 
knowingly  permitted  anything  to  be  done  with 
the  intention  of  inducing  plaintiff  to  conclude 
that  its  general  local  manager  had  authority  to 
contract  for  plans  and  specifications  on  its  be- 
half, and  because  not  alleging  that  plaintiff 
was  induced  to  form  such  an  erroneous  opinion 
by  any  of  the  alleged  circumstances,  was  not 
well  taken,  where  it  was  alleged  that  defend- 
ant knew,  or  by,  the  exercise  of  ordinary  care 
would  have  known,  such  agent  was  assuming 
to  act  in  such  matter,  and  that  plaintiff  acting 
in  good  faith  was  without  notice  of  the  limita- 
tion of  his  authority. 

2.  Evidence     ^:£»151(1)  —  Witnesses     ^=» 

S96(1)  —  iMPBACHlfENT  —  UNDISCLOSED  IN- 
TENTION. 

In  an  ardiitect's  action  against  a  corpora- 
tion, where  neither  of  the  letters  introduced  in 
evidence  referred  to  any  agreement  that  the 
architect  should  receive  no  compensation  if  the 
plans  and  specifications  were  not  used,  it  was 
reversible  error,  after  defendant's  general  local 
manager  had  been  cross-examined  thereon  to 
impeach  his  testimony  to  such  agreement,  to 
refuse  upon  re-examination  by  defendant  to 
allow  witness  to  explain  why- he  made  no  men- 
tion of  it  in  his  letters  when  objected  to  on  the 
ground  that  it  did  not  call  for  facts  but  for 
undisclosed  intentions. 

3.  Contracts  ^=»352(2)  —  Architect's  Ac- 
tion FOR  SERVICES—Q^JMnON  FOR  JURT. 

In  an  architect's  action  for  services  evi- 
dence held  sufficient  to  go  to  the  jury. 

4.  Trial  ^=9349(4)— Refusal  to  Submit  in 
General  Charge,  Matter  Submitted  as 
Special  Issue. 

In  an  architect's  action  to  recover  for  plans 
and  specifications  furnished  defendant  on  the 
order  of  its  general  local  agent,  if  a  finding  up- 
on the  question  of  the  agent's  authority  to  pro- 
cure a  sketch  had  been  requested  in  the  form 
of  a  special  issue,  the  court  should  have  sub- 
mitted it,  and  where  a  case  is  submitted  on 
special  issue  it  was  not  error  to  refuse  a  gen- 
eral charge. 

5.  Trial  ^=s9l94(l)— Refusal  of  Requested 
Charge  on  Weight  of  Evidence. 

Refusal  of  a  requested  written  charge  which 
was  upon  the  weight  of  the  evidence  held  not 
error. 

6.  Trial  ^5»219  —  Instructions  —  Defi- 
nitions—"Apparent  Authority." 

In  an  architect's  action  to  recover  for  plans 
and  specifications  furnished  defendant  upon  the 
authority  of  his  general  local  agent,  a  requested 
instruction  should  have   been   submitted  upon 


7.  Trial  ^es»234(7)  —  Burden  of  Proof  — 
Instructions. 

In  an  architect's  action  to 'recover  for  plans 
and  specifications  furnished  defendant  upon 
order  of  its  agent,  an  instruction  undertaking 
to  inform  the  jury  that  the  burden  of  proof  was 
upon  plaintiff  as  to  matters  alleged  by  him  and 
on  defendant  as  to  special  matters  pleaded  by  it 
held  unobjectionable. 

8.  Pleading  ^=»87— Special  Defense— Al- 
legations AS  to  Agency— Proof  Admis- 
sible Under  General  Denial. 

In  an  architect's  action  to  recover  for  plans 
and  specifications  furnished  defendant  at  re- 
quest of  defendant's  agent,  any  proof  admissible 
under  defendant's  allegation  that  such  agent 
was  not  authorized  to  represent  it  in  employing 
the  architect,  and  that  he  acted  without  war- 
rant in  excess  of  his  authority,  was  admissible 
under  general  denial,  so  that  this  part  of  the 
answer  cannot  be  termed  a  special  defense. 

9.  Principal  and  Agent  e=9l24(2)  —  Ap- 
parent Authority— -Jury  Question. 

In  an  architect's  action  to  recover  fpr  plans 
and  specifications  furnished  under  an  agree- 
ment with  defendant's  general  local  ag^nt,  held, 
that  there  is  sufficient  evidence  in  the  record 
to  require  the  court  to  submit  the  issue  of  the 
agenf  s  apparent  authority. 

10.  Appeal  and  Error  ^=^1033(4)  —  Trial 
^=»352(1)  —  Instructions  —  Referring 
Jury  to  Pleadings  to  Determine  Issue- 
Prejudicial  Error. 

An  issue  submitted,  which  refers  the  jury 
to  a  pleading  to  determine  the  nature  of  such 
issue,  is  objectionable,  although  not  always  re^ 
versible  error,  particularly  where  in  appellant's 
favor. 

11.  Appeal  and  Error  ^=»1033(5)— Harm- 
less Error  ^  Instructions  —  Burden  of 
Proof. 

An  instruction,  submitting  the  question  of 
plaintiff's  having  proven  by  a  preponderance  of 
the  evidence  certain  facts  where  the  law  only 
required  appellee  plaintiff  to  prove  to  the  sat- 
isfaction of  the  jury,  places  too  great  a  burden 
upon  the  appellee  and  is  in  appellant's  favor. 

12.  Trial  ^=:9834~Verdict— Interest. 
Where  an  architect  sued  for  breach  of  con- 
tract to  pay  a  .specific  sum  of  money  for  plans 
and  specifications,  it  was  not  necessary  for  the 
verdict  to  find  the  interest  after  determining  the 
amount  of  the  debt;  interest  being  recovered 
as  a  matter  of  law  when  prayed  for  from  the 
date  when  the  plans  and  specifications  were  de- 
livered. 

Appeal  from  Potter  County  Court;  T,  W. 
McBride,  Judge. 

Suit  by  O.  G.  Roquemore  against  tbe 
Emerson-Brantingham  Implement  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 


^s^For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indeiea 
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Turner  &  Dooley*,  of  Amartllo,  tf>r  appel- 
lant 
O.  B.  Gustavus,  of  Amarillo,  for  appellee. 

HALL,  J.  Appellee,  Roquemore,  sued  ap- 
pellant, Emerson-Brantingham  Implement 
Oompany,  to  recover  the  value  of  certain 
services  rendered  by  him  as  an  architect,  un- 
der an  alleged  contract,  whereby  he  was  em- 
ployed to  prepare  certain  plans  for  a  propos- 
ed building.  A  trial  resulted  In  a  Judgment 
for  appellee  In  the  sum  of  $881.91. 

Appellee,  plaintiff  below,  alleged  that  ap- 
pellant was  a  corporation  existing  under  the 
laws  of  Illinois  with  an  office  or  place  of 
business  in  Amarillo,  Tex.;  that  he  was  en- 
gaged in  the  profession  of  an  architect  in 
said  last-named  place;  that  appellant  was 
conducting  a  general  implement  business,  re- 
quiring the  use  of  an  office,  warehouse,  and 
place  of  business,  and  had  under  considera- 
tion the  construction  of  a  proper  building 
for  its  use,  and  through  its  local  manager 
and  duly  authorized  agent,  F.  L.  Hoyt,  nego- 
tiated with  appellee  to  prepare  a  sketch  or 
outline  of  a  building  and  to  obtain  estimates 
of  the  cost  of  such  building;  that  appellee 
prepared  such  sketch  or  outline,  and  there- 
after, at  the  special  instance  and  request  of 
appellant,  he  prepared  detailed  plans  and 
specifications  for  such  building,  which  were 
accepted  and  bids  of  contractors  were  re- 
quested and  opened;  that  among  other  bid- 
ders was  Fred  Bone,  who  bid  $29,497,  being 
the  lowest  bid,  and  said  Bone  was  a  com- 
petent and  responsible  contractor;  that  ap- 
pellant gave  up  the  purpose  of  constructing 
the  building  without  the  consent  of  appellee ; 
that  in  the  negotiations  with  appellee  it  was 
agreed  that  appellant  should  pay  a  sum  equal 
to  5  per  cent,  of  the  contract  price  of  the 
building  for  the  plans  and  specifications  and 
for  appellee  to  superintend  the  construction 
of  the  builc^ing;  that  the  usual,  customary, 
and  reasonable  compensation  for  plans  and 
specifications  was  3  per  cent,  of  the  price  at 
which  a  building  could  be  constructed ;  and 
that  Fred  Bone  would  have  constructed  such 
building,  for  the  amount  bid  by  him;  and 
that  appellant  became  indebted  to  appellee 
by  reason  of  the  premises  in  the  sum  of 
$884.91. 

Appellant  answered  by  general  demurrer, 
special  exceptions,  general  denial,  and  spe- 
cially that,  if  any  negotiations  were  had  with 
F.  L.  Hoyt,  he  acted  without  authority  to 
bind  appellant;  that  appellant  had  never 
recognized,  consented  to,  or  ratified  his  acts; 
that  the  payment  to  appellee  for  his  services 
was  under  the  contract  to  be  made  only  upon 
condition  that  appellant  accepted  and  used 
said  plans  and  specifications;  and  that  ap- 
pellant declined  to  accept  and  use  them,  but 
rejected  the  same. 

By  supplemental  petition,  appellee  again 
alleged  his  employment  and  a  contract  to  pay 
for  his  services,  and  alleged  in  the  alterna- 


tive that,  if  there  was  no  contract  for  pay- 
ment, the  reasonable  value  of  his  services 
was  as  alleged,  and  also  that  appellant,  for 
several  years  prior  thereto,  had  been  con- 
ducting its  business  In  Amarillo,  had  pur- 
chased a  lot  for  a  building  site,  with  the 
purpose  of  building  thereon,  and  through  its 
local  manager  and  agent,  F.  L.  Hoyt,  had 
been  conducting  negotiations  for  the  con- 
struction of  the  building;  that,  if  said  Hoyt 
was  without  express  authority,  he  had  ap- 
parent authority  as  local  manager  to  employ 
appellee;  that  appellee  was  without  notice 
of  any  limitations  upon  said  Hoyfs  author- 
ity, and  pleaded  estoppel  as  follows: 

"(2)  The  defendant,  several  years  prior  to 
the  time  that  plaintiff  rendered  the  services  re- 
ferred to  in  his  petition,  had  opened  up  a  branch 
house  and  place  of  business  in  Amarillo,  Tex., 
transacting  a  general  implement  business,  which 
was  conducted  in  rented  premises.  That  de- 
fendant had  purchased  a  vacant  lot  as  a  build- 
ing site  for  its  said  business,  with  the  intent 
and  purpose  of  constructing  a  building  thereon, 
and  through  its  local  manager  and  agent,  F.  L. 
Hoyt,  had  been  making  preparations  and  con- 
ducting some  negotiations  for  the  construction 
of  a  building,  all  of  which  was  known  to  plain- 
tiff. That  defendant,  in  conducting  its  said 
business  in  Amarillo,  had  the  said  F.  L.  Hoyt 
in  charge  of  its  said  business,  and  if  in  fact  not 
clothed  with  express  authority,  apparently  to 
plaintiff  or  any  other  person,  the  said  F.  L. 
Hoyt  was  defendant's  general  local  manager  and 
agent  in  handling  and  transacting  all  of  de- 
fendant's business  in  Amarillo.  That  the  said 
Hoyt,  in  the  course  of  defendant's  said  business 
at  Amarillo,  negotiated  with  and  employed 
plaintiff  to  prepare  the  plans  and  specifications 
for  the  building,  and  invited  and  procured  bids 
thereon,  and  in  all  things  pertaining  to  said 
matters  assumed  to  have  full  and  complete  au- 
thority to  represent  defendant.  That  the  acts 
and  conduct  of  the  said  F.  L.  Hoyt  reasonably 
appeared  to  plaintiff  to  be  within  the  scope  of 
hU  authority  in  the  position  he  occupied  and 
under  the  circumstances  existing  at  tiie  time. 
That  plaintiff  had  no  notice  of  any  limitation 
or  restrictions  upon  the  authority  of  the  said 
F.  L  Hoyt,  and  plaintiff  acted  in  perfect  good 
faith  in  relying  upon  the  employment  by  the 
said  F.  L.  Hoyt  and  in  performing  the  services 
rendered  for  the  defendant  That  defendant 
knew,  or  by  the  exercise  of  ordinary  care  would 
have  known,  that  the  said  F.  L.  Hoyt  was  m- 
suming  to  act  for  and  represent  defendant  in 
reference  to  such  matters  and  in  no  manner 
gave  any  notice  of  any  limitations  of  restric- 
tions upon  his  authority,  in  consequence  of 
which  defendant  is  bound  and  liable  to  plaintiff 
herein  and  in  equity  and  good  conscience  should 
be  estopped  and  is  estopped  from  now  denying 
the  authority  of  the  said  F.  L.  Hoyt  and  of  its 
liability  herein,  and  this  plaintiff  is  ready  to 
verify." 

Appellee  further  alleged  that  the  bids  were 
invited  and  procured  for  the  construction  of 
said  building  and  were  forwarded  to  and  ac- 
cepted by  the  Dallas  branch  ofl&ce,  and  offi- 
cers at  Dallas,  and  were  forwarded  to  de- 
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fendant  at  Rockford,  111.,  and  the  plans  and 
specifications  were  retained  and  appropriated 
by  appellant,  in  consequence  of  which  ap- 
pellant is  liable  to  appellee.  Upon  special 
issues  submitted,  the  jury  found  in  sub- 
stance that  F.  Ii.  Hoyt,  assuming  to  act  in 
behalf  of  defendant,  employed  the  appellee 
to  prepare  and  furnish  detailed  plans  and 
specifications  fOr  the  building;  that  at  the 
time  plaintiff  prepared  such  plans  and  spedfl- 
cations  he  expected  to  receive  compensation 
therefor  even  in  the  event  such  building 
should  not  be  constructed ;  that  Hoyt'  had 
either  real  or  apparent  authority  to  employ 
the  plaintiff  for  that  purpose;  that  Fred 
Bone  was  a  competent  and  responsible  con- 
tractor, who  would  have  constructed  the 
building  in  accordance  with  the  plans  and 
specifications  prepared  by  plaintiff  for  the 
sum  of  $29,497.  The  jury  further  found 
that  the  plaintiff  did  not  consent  or  agree 
that  the  building  should  not  be  constructed 
and  it  was  in  no  way  his  fault  that  said 
building  was  ne^er  constructed;  that  ap- 
pellee made  no  agreement  with  Hoyt  that, 
if*  defendant  should  not  construct  the  build- 
ing or  use  the  plans  and  specifications,  plain- 
tiff should  receive  no  compensation  for  his 
services;  that  appellant  is  estopped  from 
denying  its  liability;  fhat  reasonable  com- 
pensation for  his  services  would  be  $884.91, 
with  interest. 

[1]  Appellant  excepted  to  the  second  sec- 
tion of  plaintiff's  first  supplemental  petition 
set  out  above,  specially  because  it  did  not 
allege  that  defendant  knowingly  permitted 
anything  done  with  the  intention  tha£  the 
plaintiff  should  be  induced  to  conclude  that 
Hoyt  had  authority  to  contract  for  plans 
and  specifications  on  its  behalf,  and  because 
it  is  not  alleged  that  plaintiff  was  induced  to 
form  an  erroneous  opinion  of  Hoyt's  author- 
ity by  any  of  the  alleged  circumstances  there- 
in detailed.  It  will  be  seen  that  it  is  alleged 
that  appellant  knew,  or  by  the  exercise  of 
ordinary  care  would  have  known, 'that  Hoyt 
was  assuming  to  act  for  it  in  the  matter,  and 
that  appellee  had  no  notice  of  any  limitation 
upon  his  authority  and  acted  in  good  faith 
in  relying  upon  the  employment  by  him. 

Several  propositions  are  urged  under  the 
fljrst  assignment  which  are  not  germane  to 
it  in  the  light  of  the  particular  exceptions 
urged. 

[2J  The  seccmd  assignment  is  that  the 
court  erred  in  excluding  certain  testimony  of 
the  witness  Hoyt.  One  of  appellant's  de- 
fenses was  that  Roquemore  had  agreed  that, 
if  the  building  was  not  constructed,  he  should 
receive  no  compensation  for  his  services  in 
preparing  the  plans  and  specifications.  R6- 
quemore  had  Introduced  two  letters,  both 
dated  January  17,  1918,  written  by  Hoyt  to 
J.  W.  Kizer,  of  Dallas,  the  general  manager 
of  appellant  at  that  place.  It  was  shown 
that  the  letters  were  inclosed  with  the  plans 


''It  is  possible  that  in  having  plana  and  speci- 
fications prepared  and  bona  fide  bids  submitted, 
we  have  gone  further  than  was  contemplated  in 
your  letter  of  December  26th." 

"The  lowest  bid  we  received  for  the  construc- 
tion of  a  200x140  ft  one-story  building,  as 
shown  on  the  sketch  you  sent  us  from  Dallas, 
was  $39,350,  but  found  that  in  order  to  get  ac- 
curate and  dependable  bids  it  would  be  neces- 
sary to  have  detailed  plans  and  specifications. 
Accordingly,  we  bad  these  prepared  by  Mr.  O. 
G.  Roquemore,  architect  of  this  city,  and  we 
have  secured  six  bids  from  reliable  contractors 
for  the  construction  of  the  building,  as  shown 
in  the  plans  and  specifications.*' 

Neither  of  the  letters  make  any  referencer 
to  the  alleged  agreement  that  Roquemore 
should  receive  no  compensation  if  the  plans 
and  specifications  were  not  used.  As  shown 
by  the  bill  of  exceptions,  appellee  had  cross- 
examined  Hoyt  with  reference  to  the  alleged 
condition  as  to  payment  and  his  failure  to 
mention  it  in  the  letters.  Upon  re-exr 
amination,  appellant  asked  Hoyt  t9  explain 
to  the  Jury  why  he  had  made  no  mention  of 
it  in  the  letters.  Appellee's  counsel  objected 
to  the  question  on  the  ground  that  it  did 
not  call  for  a  statement  of  facts  but  for  un- 
disclosed intentions  and  purposes  on  the  part 
of  the  witness,  for  which  plaintiff  would  be 
in  no  manner  bound.  The  bill  shows  that  If 
the  witness  had  been  permitted  he  would 
have  answered: 

"I  did  not  think  it  necessary  to  explain  to  the 
company  the  terms  of  my  arrangement  with 
Roquemore  concerning  the  plans  and  specifica- 
tions in  question,  because  I  assumed  that  the 
company  would  certainly  know  and  understand 
that  I  had  not  exceeded  my  authority  by  un- 
dertaking to  contract  for  the  plans  and  speci- 
fications in  question  on  behalf  of  the  company, 
and  by  the  latter  to  pay  therefor." 

The  purpose  of  the  cross-examination  by 
appellee  was,  of  course,  to  impeach  and  in 
a  measure  cast  doubt  upon  the  positive  testi- 
mony of  Hoyt  that  under  his  contract  with 
Roquemore  such  a  condition  was  attached  to 
the  employment,  and  the  failure  of  Hoyt  to 
mention  such  condition  in  the  letters  intro- 
duced was  a  strong  circumstance  in  appel- 
lee's fkvoT.  This  question  was  considered  in 
I.  &  G.  N.  Ry.  Co.  V.  Locke,  67  S.  W.  1082, 
in  which  a  writ  of  error  was  denied,  in  which 
it  was  held  that  such  an  explanation  was 
admissible.  The  point  was  again  discussed 
at  length  by  Judge  Connor  in  G.,  O.  &  S.  F. 
Ry.  Co.  V.  Sullivan,  178  S.  W.  615,  who  aiv 
rived  at  the  same  conclusion.  See,  also. 
Hicks  V.  Hicks,  26  S.  W.  227.  The  import- 
ance of  this  testimony  will  appear  when  it 
is  remembered  that,  if  the  contract  was  in 
fact  as  detailed  by  Hoyt,  that  no  compensa- 
tion should  be  paid  Roquemore  unless  the 
plans  were  accepted  and  the  building  con- 


structed, it  would  be  a  perfect  defense,  re- 
and  specifications  and  the  bids  of  several  [  gardless  of  the  authority  of  Hoyt  to  enter  in- 
contractors.    The  letters  state:  |  to  such  an  agreement.    We  think  this  a  mate-  j 
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rial  and  reversible  error.  P.  &  N.  T.  v. 
Winkler,  179  S.  W.  691  (16).  Under  his 
counter  proposition,  we  are  cited  by  appel- 
lee to  the  case  of  Jefferson  Fire  Insurance 
Co.  of  Philadelphia  v.  Greenwood,  141  S.  W. 
319,  in  which  the  assured  returned  the  policy 
to  the  agent,  writing  him  to  "let  it  alone 
until  I  see  you  before  you  make  another 
policy."  There  the  court  held  that  evidence 
of  the  purpose  of  the  insured  in  returning 
the  policy  was  that  he  thought  that  the  policy 
until  corrected  would  remain  in  force,  was 
inadmissible  to  show  the  applicants'  undis- 
closed intent.  In  that  case  the  rights  of  the 
parties  necessarily  must  be  determined  by 
what  was  actually  done,  and  not  by  the  un- 
disclosed intent  or  purpose  of  the  Insured. 

[S]  By  the  third  assignment  it  is  insisted 
that  the  court  erred  in  not  peremptorily  in- 
structing the  Jury  to  return  a  verdict  for  ap- 
pellants. This  assignment  calls  into  review 
all  the  material  evidence  in  the  case.  Sinde 
the  Judgment  must  be  reversed  and  the 
cause  remanded,  it  would  not  be  pr<^er  for 
us  to  discuss  at  length  the  weight  and  sufiEl- 
ciency  of  the  evidence  further  than  to  say 
that  the  correspondence  between  the  Rock- 
ford  and  Dallas  offices  tends  to  show  that  the 
plans  were  not  used,  more  on  account  of 
financial  condition  and  a  general  request 
from  the  War  Department  that  building  ac- 
tivities throughout  the  nation  cease,  than 
from  dissatisfaction  with  the  plans  and  spe- 
cifications which  had  been  considered  by  the 
officers  of  the  company  at  Rockford.  In  the 
absence  of  a  direct  and  positive  rejection  of 
the  plans  and  specifications,  and  a  repudia- 
tion of  Hoyt's  acts,  we  think  the  evidence 
was  sufficient  to  require  the  submission  of 
the  issues  to  the  Jury. 

[4,  6]  The  fourth  assignment  is  based  upon 
the  court's  refusal  to  submit  lo  the  Jury  the 
following  instruction  in  connection  with  spe- 
cial issue  No.  3: 

"In  this  connection,  you  are  instructed  that, 
if  the  only  authority  Hoyt  had  was  to  procure 
a  sketch,  and  that  no  further  or  other  authority 
was  given  in  reference  to  architectural  services, 
then  Hoyt  had  no  authority  to  employ  the  plain- 
tiff to  prepare  the  plans  and  specifications  and 
bind  that  defendant  to  pay  therefor,  if  he  un- 
dertook so  to  do." 

Special  issue  No.  3  included  the  question 
of  real  as  well  as  apparent  authority,  while 
the  requested  charge  related  only  to  ap- 
parent authority.  If  a  finding  upon  the  ques- 
tion of  Hoyt's  authority  to  procure  a  sketch 
had  been  requested  in  the  form  of  a  special 
issue,  the  court  should  have  submitted  it; 
but  appellant  requested  a  general  charge 
aad  not  an  issue,  and  the  rule  is  that,  where 
a  case  is  submitted  upon  special  issues,  the 
court  should  not  charge  generally.  Garrett 
V.  Dodson,  199  S.  W.  675;  Southern  Trac- 
tion Co.  V.  Gee,  198  S.  W.  992;  La  Grone  v. 
Railway  Co.,  189  S.  W.  99.    Besides,  we  think 


the  reque9ted  charge,  as  written,  was  upon 
the  weight  of  the  evidence. 

[6]  Under  the  fifth  assignment,  appellant 
complains  that  the  court  refused  to  give,  in 
connection  with  special  issue  No.  3,  a  charge 
defining  the  term  "apparent  authority,"  re- 
quested by  appellant  The  term  "apparent 
authority"  is  technical  and  one  not  ordi- 
narily understood  by  laymen,  and  we  think 
the  requested  instruction  should  have  beeli 
given.  Mexioan  Central  Railway  Co.  v. 
Goodman,  43  S.  W.  580 ;  1  Words  &  Phrases 
(2d  Series)  p.  241;  Schramm  ▼.  Wolff,  126  S. 
W.  1185. 

[7;  8]  Appellant  excepted  to  the  action  of 
the  court  in  overruling  its  objections  to  para- 
graph 2  of  the  instructions,  wherein  the 
court  undertakes  to  inform  the  Jury  as  to 
the  burden  of  proof,  stating  that  it  is  upon 
the  plaintiff  as  to  matters  alleged  by  him  and 
upon  the  defendant  as  to  special  matters  of 
defense  pleaded  by  it  This  paragraph  is 
unobjectionable.  Plaintiff  charged  that  Hoyt 
was  the  agent  of  appellant,'  and  the  first  part 
of  paragraph  2  placed  the  burden  upon  him 
to  prove  that  fact.  It  is  true  that  appellant 
alleged  that  Hoyt  was  not  authorized  to  rep- 
resent it  in  employing  Roquemore,  and  that 
he  acted  without  warrant  and  exceeded  his 
authority.  Any  proof  admissible  under  this 
allegation  was  ahao  admissible  under  general 
denial,  and  this  part  of  the  answer  cannot 
be  termed  a  i9)ecial  defense.  As  held  in  Over- 
ton V.  First  Texas  State  Insurance  Co.,  189 
S.  W.  514,  and  J.  I.  Case  Threshing  Machine 
Co.  V.  Morgan,  195  S.  W.  922,  the  burden  of 
proof  is  upon  him  who  charges  agency,  the 
court's  charge  as  a  whole  instructed  the  jury 
correctly  upon  that  point. 

[9]  We  think  there  is  suflcient  evidence  in 
the  record  to  require  the  court  to  submit  the 
issue  of  apparent  authority. 

[10,11]  Under  the  eighth  assignment  It  is 
insisted  that  the  court  erred  in  submitting 
special  issue  No.  7,  because  the  evidence  is 
not  sufficient  to  raise  the  issue  of  estoppel. 
Issue  No.  7  is: 

"Has  the  plaintiff  proven  to  your  satisfac- 
tion and  by  a  preponderance  of  the  evidence  the 
facts  alleged  in  the  second  paragraph  of  the  sec- 
ond subdivision  of  his  supplemental  petition 
filed  in  this  case,  wherein  plaintiff  claims  that 
the  defendant  is  estopped  from  denying  its  lia- 
bility to  him  in  this  suit?" 

Appellant  further  insists  that  the  issue  Ib 
objectionable  because  it  refers  the  Jury  to  a 
pleading  to  determine  the  nature  of  the  issue 
submitted.  We  think  this  objection  is  sound. 
It  is  the  better  practice,  though  not  always 
reversible  error,  for  the  court  to  state  the  is- 
sues rather  than  to  refer  the  Jury  to  the 
pleadings  for  a  statement  of  them.  San  An- 
tonio &  Aransas  Pass  Ry.  Co.  v.  De  Ham,  54 
S.  W.  395;  Adams  &  Washam  v.  Southern 
Traction  Co.,  188  S.  W.  276.    The  issue,  hov.- 
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ever,  is  In  appellant's  favor,  as  it  places  a 
greater  burden  of  proof  upon  appellee  than 
the  law  requires,  in  that  it  requires  appellee 
to  prove  to  the  "satisfaction"  of  the  Jury 
rather  than  by  a  mere  preponderance  of  the 
evidence.  Panhandle  &  Gulf  Ky.  Co.  v.  Kir- 
by,  42  Tex.  Civ.  App.  340,  W  S.  W.  173;  Wil- 
Us  V.  Chowning,  90  Tex.  617,  40  S.  W.  395,  59 
Am.  St  Rep.  842 ;  Moore  v.  Coleman,  195  S. 
W.  212;   Gilmore  v.  Brown,  150  S.  W.  964. 

What  has  heretofore  been  said  disposes  of 
the  ninth  assignment. 

[12}  By  the  tenth  assignment  appellant 
urges  the  proposition  that  because  the  ver- 
dict of  the  jury  in  response  to  special  issue 
No.  8,  asking  what  would  be  reasonable  com- 
pensation to  plaintiff,  fixed  the  amoimt  at 
$884.91,  or  "3  per  cent,  on  Fred  Bone's  bid," 
the  court  should  not  have  entered  Judgment 
for  any  interest,  and,  even  if  interest  was 
recoverable,  the  sum  given  is  excessive.  The 
suit  was  to  recover  the  amount  due  under  an 
alleged  contract  to  pay  3  per  cent,  on  Fred 
Bone's  bid  for  services  rendered.  Plaintiff 
sued  because  of  a  breach  of  that  part  of  the 
contract  binding  appellant  to  pay  said  sum. 
The  effect  of  the  Jury's  finding  is  that  appel- 
lant owed  appellee  $884.91,  and  that  this 
amount  was  due  when  the  services  were 
rendered.  The  prayer  of  the  petition  was  for 
this  amount  and  interest  It  was  not  neces- 
sary for  the  verdict  to  find  interest  after 
determining  the  amount  of  the  debt  Interest 
is  recoverable  as  a  matter  of  law  when  pray- 
ed for,  and  when  the  Judgment  is  for  serv- 
ices rendered  for  breach  of  a  contract  to  pay 
money  and  debts  of  that  character.  O'Con- 
nell  V.  Storey,  105  S.  W.  1174;  G.,  H.  &  S.  A. 
Ry.  Co.  V.  Henry  &  Dilley,  65  Tex.  685; 
Watkins  v.  Junker,  90  Tex.  584,  40  S.  W.  11. 
We  think  the  interest  was  recoverable  from 
January  11,  1918,  the  date  when  the  planar 
and  specifications  were  delivered  to  appel- 
lant's agent  Hoyt,  under  the  contract. 

For  the  reasons  stated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 


McCLURE  V.   PAIR.     (No.   1461.) 

(Court  of  Civil  Appeals   of  Texas.     Amarillo. 

April  30,  1919.     Rehearing  Denied 

May  28,  1919.) 

1.  Venuk  «=»22(1)  —  Change  of  — Cross-Ac- 
tion. 
Where  cause  of  action  involved  in  cross- 
action  by  one  defendant  against  codefendants 
is  severable  from  plaintiff's  canse  of  action, 
codefendants  are  entitied  to  have  venue,  as  to 
cross-action,  changed  to  county  of  their  resi- 
dence, where  main  action  was  brought  in  coun- 
ty in  which  defendant  bringing  cross-action 
resided. 


2.  Abatement  and  Revival  ^5»84— Dilato- 
BY  Plea— Waivbb. 

Generally,  when  a  defendant  answers  in  bar 
before  he  presents  bis  dilatory  plea,  he  will 
be  held  to  have  waived  his.  plea  of  privilege. 

3.  Venue  ^s932(^— Chanoe  of— Waivbb  — 
Answer. 

Defendant,  by  answering  to  merits  upon 
oodefendanfs  cross-petition,  tubmitted  himself 
to  court's  jurisdiction  and  waived  plea  of  priv- 
ilege to  be  sued  in  county  of  his  residence,  not- 
withstanding dismissal  as  to  plaintiff  and  mis- 
joinder of  plaintiff's  cause  of  action  with  that 
of  cod^fendant. 

4.  Brokers  ^ss>86(8)— Real  Estate  Tranb- 
AonoN— Agreement  to  Split  Commissions 

— BVIDENCE. 

Evidence  held  insufficient  to  show  that  real 
estate  broker  agreed  to  split  his  commissions 
with  purchaser. 

Appeal  from  Castro  County  Court;  B.  D. 
Woodlee,  Judge. 

Action  by  R.  B.  Braly  against  S.  B.  Mcr 
Clure,  Z.  G.  Forgeson,  and  C.  E.  Pair,  in 
which  defendants  McClure  and  Forgeson 
brought  cross-petition  against  defendant  Pair, 
and  defendant  Pair  brought  cross-action 
against  defendants  McClure  and  Forgeson. 
Dismissed  as  to  plaintiff,  and  Judgment  dis- 
charging defendant  Forgeson  and  for  defend- 
ant Pair,  upon  his  cross-petition  against  de- 
fendant McClure.  Defendant  McClure  ap- 
peals. Reversed  and  rendered  for  defendant 
McClure. 

B.  Frank  Buie,  of  Canyon,  and  Kimbrough, 
Underwood  &  Jackson,  of  Amarillo,  for  ap- 
pellant. 

Dennis  Zimmermapn,  of  Tulia,  for  appel 
lee. 

HUFF,  C.  J.  One  R.  B.  Braly  originally 
instituted  a  suit  in  the  county  court  of  Cas- 
tro county,  against  S.  B.  McClure  and  Z.  6. 
Forgeson,  both  of  whom  it  was  alleged  resid- 
ed in  Randall  county,  Tex.,  and  also  against 
C.  E.  Pair,  who  it  is  alleged  resided  in  Cas- 
tro county.  The  suit  was  to  recover  a  com- 
mission of  50  cents  per  acre  in  effecting  a 
sale  by  Braly  to  Pair  of  980  acres  of  land, 
the  commission  aggregating  $491.50.  It  in 
effect  is  alleged  that  Forgeson  and  McClure 
were  partners  in  the  sale  of  such  land,  and 
that  Forgeson  authorized  Braly  to  sell  the 
land  at  $12.50  net  and  authorized  Braly  to 
add  50  cents  pec  acre  to  the  price  for  his 
commission  in  making  the  sale ;  that  he  pro- 
cured Pair  as  a  purchaser  at  $13  per  acre, 
but  that  McClure  and  Forgeson  sold  to  Pair 
for  $12.50  upon  the  agreement  by  Pair  that 
he  would  pay  Braly's  commission  of  50  cents 
per  acre.  Forgeson  and  McClure  answered 
by  general  denial,  and  they  also  deny  special- 
ly the  relation  of  partnership.    They  set  up 
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also  that  the  land  was  listed  with  McGlure 
by  Mrs.  Ward,  and  that  he  had  no  authority 
to  sell  the  land  for  more  than  $12JK>  per 
acre  from  said  owner  and  uiK>n  which  he 
was  authorized  to  charge  5  per  cent,  commis- 
sion and  by  way  of  cross-petition  against 
Pair,  their  codefendant,  they  set  up  that  he 
Imd  agreed  to  satisfy  Braly's  demand  for 
commission,  and  prayed  for  Judgment  oyer 
against  Pair  for  any  sum  adjudged  against 
them.  Pair,  by  his  cross-action  against  For- 
geson  and  McClure,  sought  to  recover  one- 
half  of  the  commission  received  from  the 
owner  of  the  land  by  McClure  and  Forgeson, 
which  amounted  to  $416,  suing  for  one-half 
thereof,  $208,  and  alleges: 

"That  prior  to  the  said  above-named  date  the 
defendant  S.  B.  McClure  agreed  with  this  de- 
fendant to  pay  him  one-half  of  any  commission 
received  on  any  land  bought  by  said  defendant 
Pair  from  said  defendant  McClure,  and  that 
at  the  time  this  deal  was  made  the  said  S.  B. 
McClure  agreed  to  divide  said  commission  with 
said  Pair,  and  that  such  agreement  of  the  said 
McClure  with  said  Pair  was  part  of  the  con- 
sideration for  this  defendant  Pair  to  make  said 
deal,  and  that,  relying  on  said  agreement  of  the 
said  McClure  to  divide  said  commission  with 
him,  he  made  and  entered  into  the  contract  with 
Mrs.  Ward." 

McClure  and  Forgeson  answered  Pair's 
cross-petition  by  general,  denial  and  also  de- 
nied the  existence  of  partnersliip.  It  appears 
from  the  record  after  McClure  and  Forgeson 
answered  the  cross-petition  of  Pair  that  the 
plaintiff,  Braly,  took  a  nonsuit  as  to  all  par- 
ties defendant,  and  tl^e  cause  of  action  set 
up  by  him  was  dismissed,  leaving  only  the 
issue  presented  by  McClure  and  Forgeson, 
and  Pair,  in  their  respective  pleadings  against 
each  other.  The  defendants  therein,  and  ap- 
pellant here,  McClure,  then  filed  a  plea  of 
privilege  to  be  sued  in  Randall  county,  the 
residence  of  the  defendants  McClure  and 
Forgeson,  alleging  that  in  10  minutes  after 
they  had  answered  Pair's  cross-action  Braly 
announced  Pair  and  he  had  settled  between 
themselves,  and  asked  that  his  suit  be  dis- 
missed. Also  alleging  that  the  action  of  Bra- 
ly and  Pair  was  a  fraud  on  their  rights  to  be 
sued  in  the  county  of  their  residence  and  was 
a  legal  fraud  upon  their  rights  and  upon  the 
court  The  court  overruled  the  plea.  There 
is  no  statement  of  facts  upon  a  hearing  of  the 
plea,  and  the  grounds  for  doing  so  are  not 
stated  in  the  order.  The  case  proceeded  to 
trial  before  the  court  upon  Pair's  cross-ac- 
tion, and  the  court  rendered  Judgment  for 
him  for  the  sum  of  $208,  with  interest  against 
McClure  alone,  discharging  Forgeson  with  his 
costs.  ^icClure  alone  appeals  from  the  Judg- 
ment so  rendered. 

[1-3]  Tlie  first  assignment  is  that  the  court 
erred  in  overruling  McClure  and  Forgeson's 
plea  of  privilege,  and  presents  the  proposi- 
tions:   (1)  That  legal  fraud  upon  the  Juris- 


diction of  the  court  was  perpetrated  by  the 
petition  when  the  facts  showed  no  cause  of 
action  against  McGlure ;  (2)  legal  fraud  was 
committed  because  the  plaintiff's  demand  was 
settled  before  defendant  Pair  filed  his  cross- 
petition,  and  such  fact  was  fraudulently  con- 
cealed from  the  court  and  McClure.  If  ap- 
pellant, by  his  appearance,  did  not  waive  his 
plea  of  privilege  when  he  filed  it  in  the  ab- 
sence of  a  controverting  plea,  the  court 
should  have  changed  the  venue  under  the 
statutes.  The  cause  of  action  set  up  by  Pair, 
in  his  cross-petition,  was  based  upon  an  In- 
dependent and  separate  contract  from  that 
declared  on  by  Braly  in  his  petition,  and 
therefore  clearly  severable  from  Braly's 
cause  of  action.  If  appellant  had  pleaded 
his  privilege  to  be  sued  in  his  county  as  to 
the  appellant's  cross-action,  and  such  plea 
had  been  filed  in  due  order,  it  should  have 
been  sustained  and  the  venue  changed.  Ry. 
Co.  V.  Bogar,  169  S.  W.  1097 ;  Ft.  Worth,  etc.. 
V.  Smith,  149  S.  W.  200 ;  Moorhouse  v.  King, 
139  S.  W.  883.  But  appellant  did  not  file  his 
plea  of  privilege  until  after  he  had  answered 
the  appellee's  cross-action  by  a  general  deni- 
al and  a  denial  of  partnership.  It  is  the 
general  rule  that,  when  a  defendant  answers 
in,  bar  before  he  presents  his  dilatory  plea, 
he  will  be  held  to  have  waived  his  plea  of 
privilege.  By  so  answering  appellant  sub- 
mitted himself  to  the  Jurisdiction  of  the 
court.  Barclay  v.  Deyerle,  53  Tex.  Civ.  App. 
236,  116  S.  W.  123;  Southern,  etc,  v.  PiUuk, 
26  Tex.  Civ.  App.  327,  63  S.  W.  354;  Fritter 
V.  Pendleton,  134  S.  W.  1186 ;  Arnold  v.  Pike. 
191  S.  W.  207;  Griffin  v.  Williams,  142  S.  W. 
981.  We  do  not  think  the  dismissal  by  Braly 
of  his  action  affected  the  answer  filed  by  ap- 
pellant to  appellee's  cross-action.  Closner  v. 
Chapin,  168  S.  W.  370..  There  was  no  actual 
fraud  alleged  or  shown.  In  so  far  as  tUe  rec- 
ord shows  all  the  parties  were  before  the 
court,  and  while  the  causes  of  action  were 
perhaps  different  and  a  misjoinder  could 
have  been  urged,  we  do  not  believe  that  we 
would  be  Justified  in  saying  that  it  was  such 
legal  fraud  as  would  authorize  a  change  of 
the  venue,  especially  after  a  plea  calling  up- 
on the  court  to  determine  the  merits  of  the 
questions  involved. 

The  second  assignment  is  to  the  effect  that 
the  court  erred  in  rendering  Judgment  for 
Pair  because  there  was  no  evidence  to  sup- 
port the  Judgment.  The  evidence  establishes 
that  Mrs.  Ward  was  the  owner  of  the  land 
and  had  listed  it  with  McClure  for  sale  at 
$12.50  per  acre ;  that  McClure  was  a  broker 
in  Canyon,  Randall  county,  and  sufiaciently 
shows  he  was  to  receive  5  per  cent,  commis- 
sion on  the  purchase  price  ot  the  land,  upon 
sale.  Forgeson  was  also  a  real  estate  broker 
in  Canyon,  and  McClure  agreed  to  divide 
commissions  with  him  should  Forgeson  pro- 
cure a  purchaser  for  the  land,  and  the  evi- 
dence is  that  he  did  divide  with  Forgeson 


Digitized  by  LjOOQIC 


Tex.) 


McCLURE  V.  PAIB 

(214  S.W.) 


685 


when  the  sale  was  consummated.  Braly  was 
also  a  real  estate  broker,  at  Tulla»  Swisher 
county,  and  he  exchanged  lists  with  Forge- 
son  and  was  informed  by  Forgeson  of  his 
(Forgeson*s)  right  to  procure  a  purcliaser  for 
the  ward  land  through  McClure's  agency, 
and  informed  Braly  that  the  list  price  was 
$12.50  and,  if  he  (Braly)  sold  it,  that  he 
would  have  to  price  the  land  at  $13  per  acre 
to  obtain  compensation  for  his  services^  and 
50  cents  over  the  list  price  would  be  his  com- 
mission. Braly  found  Pair  and  sho\ved  him 
the  land  and  priced  it  at  $13  per  acre,  and 
Pair  agreed  to  take  it  at  that  price  and  went 
with  Braly  to  Canyon  to  see  Forgeson;  but 
before  they  found  .Forgeson  Braly  left  town 
with  the  understanding  that  Pair  should  re- 
main over  until  the  next  morning,  which  he 
did,  and  met  Forgeson,  and  told  him  he  had 
agreed  with  Braly  to  take  the  land  at  $13. 
Forgeson  was  in  the  act  of  leaving  town,  but 
told  Pair  McClure,  who  was  the  agent,  would 
close  up  the  matter  with  him.  McClure  was 
called  in,  and,  when  he  was  told  the  price 
agreed  upon  and  the  arrangements  made  by 
Forgeson  and  Braly  as  to  Braly's  commission, 
he  informed  Pair  that  he  had  no  authority  to 
sell  the  land  except  at  $12.50  an  acre,  and 
that  he  would  so  draw  the  contract,  and  Pair 
could  pay  Braly  the  50  cents  and  protect 
Braly.  This  Pair  agreed  to  do  in  the  pres- 
ence of  a  witness.  The  contract  was  then 
drawn  and  signed  by  Pair  for  himself,  and 
Mrs.  Ward  signed  through  her  agent,  Mc- 
Clure. As  heretofore  stated,  Braly  sued  For- 
geson, McClure,  and  Pair  for  the  50  cents  per 
acre  as  his  commission  in  Castro  county,  and 
Pair  by  cross-action  sued  Forgeson  and  Mc- 
Clure and  alleged  that  they  were  partners 
and  sued  for  one-half  the  commission  paid 
them  by  Mrs.  Ward,  $416. 

We  have  set  out  the  cause  of  action  as  al- 
leged. The  evidence  is  conclusive  that  Forge- 
son and  McClure  were  not  partners,  and  the 
trial  court  so  found.  Pair  testified  that, 
about  20  or  80  days  before  he  purchased  the 
Ward  land,  he  had  a  friend  by  the  name  of 
Alexander,  who  wanted  a  tract  of  400  acres, 
which  McClure  had  listed  for  sale,  and  that 
he  took  Alexander  to  McClure,  who  effected 
a  sale,  and  that  he  (Pair)  did  not  receive  or 
demand  a  division  of  the  commission  on  that 
sale  because  Alexander  was  his  friend.  When 
this  sale  was  completed,  he  testified: 

"McClure  told  me  that  if  I  brought  him  any 
more  purchasers,  or  if  I  bought  myself,  he 
would  split  commissions  with  me.  ♦  ♦  '  ♦  1 
relied  upon  the  agreement  of  McClure  to  split 
the  commissions  i^ith  me  and  considered  in 
making  the  deal  I  would  get  that  amount  back." 

On  cross-examination  he  testified: 

"I  paid  for  the  land,  received  my  deed,  and 
closed  up  the  deal.  There  was  nothing  said  be- 
tween  me  and  McClure  at  this  time  about  his 
splitting  commission  with  me.     I  never  asked 


him  for  the  commission  at  the  time  I  bought  the 
land.  I  never  wrote  him  a  letter  asking  him 
for  it" 

• 

A  Mr.  Powell,  who  drafted  the  contract 
and  who  was  called  to  witness  Pair's  agree 
ment  to  settle  with  Braly,  and  also  Forge 
son  and  McClure,  all  testified  that  Pair  sai\. 
nothing  about  splitting  commission  with  him, 
and  also  testified  they  never  heard  of  such 
claim  until  the  day  of  trial,  when  Pair  filed 
his  cross-action.  McClure  testified,  on  the 
day  and  after  closing  the  Alexander  deal 
'*he  told  Pair  that  any  time  he  brought  hinl 
a  purchaser  direct  he  would  split  the  commis- 
sion with  him,  or  if  he  would  buy  from  him 
direct  he  would  split  the  commission  with 
him ;  that  he  had  not  brought  a  purchaser  or 
bought  direct  from  him;  that  the  land  was 
bought  through  Braley  and  Forgeson;  and 
that  he  paid  Forgeson  one-half  of  the  $416 
which  he  received  from  Mrs.  Ward,  to  wit, 
$208,  and  Pair  had  agreed  to  pay  Braly." 
The  trial  court  found  that  prior  to  the  sale 
McClure  agreed  with  Pair  "to  divide  commis- 
sions with  him  on  any  sales  made"  to  Pair. 
"The  said  agreement  was  relied  upon  by  the 
said  Pair  and  was  considered  by  him  as  part 
of  the  consideration  to  be  paid  for  said  land." 

[4]  The  testimony  by  Pair  and  all  the  wit- 
nesses is  that  there  was  nothing  said  about 
the  alleged  agreement  for  one-half  of  the 
commission  as  part  of  the  consideration  paid 
for  the  land,  and  no  demand  or  claim  was 
made  by  Pair  for  it  at  the  time.  The  mere 
fact  that  Pair  so  considered  it  as  a  part  of 
the  consideration  did  not  make  an  agreement 
to  that  effect.  It  takes  at  least  two  parties 
to  make  a  contract.  That  part  of  Pair's 
cross-action  is  wholly  without  evidence  to 
support  It.  The  effect  of  Pair's  testimony  is 
that  McClure  agreed,  if  Pair  brought  him  a 
purchaser  or  bought  from  him,  he  would  pay 
a  commission,  and  the  contract  as  alleged  by 
him  is  that — 

"McClure  agreed  with  this  defendant  to  pay 
him  one-half  of  any  commissions  received  on 
any  land  bought  by  said  defendant  Pair  from 
said  defendant  McClure." 

He  in  effect  alleges  and  testifies  to  a  con- 
tract between  himself  and  McClure  establish- 
ing his  right  as  a  broker.  If  Forgeson  had 
procured  another  purchaser  Instead  of  appel- 
lee, appellee  could  not  have  recovered  be- 
cause the  facts  established  he  was  not  the 
procuring  cause.  He  did  not  bring  himself  to 
McClure,  but  he  was  brought  by  another  bro- 
ker, who  had  earned  the  commission  for 
which  appellee  sues.  Before  he  and  McClure 
were  brought  together,  the  price  which  he 
was  to  pay  was  agreed  upon,  and  It  was  by 
the  efforts  of  Braly  and  Forgeson  that  the 
appellee  was  procured  as  a  purchaser,  and 
by  their  services  they  earned  the  commission 
which  Forgeson  agreed  to  accept,  but  for 
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which  appellee  here  sues  and  which  the  court 
awarded  him.  As  a  broker,  or  under  his 
broker's  contract  with  McClure,  he  did  not 
earn  the  commission.  He  was  not  ^titled  to 
the  value  of  the  services  in  procuring  a  pur- 
chaser. The  evidence  shows  without  contro- 
versy that  he  was  told  Forgeson  was  to  re- 
ceive the  one-half  of  the  5  per  cent,  commis- 
sion to  be  paid  by  Mrs.  Ward.  It  Is  reason- 
ably certain  when  he  contracted  with  Braly 
to  pay  $13  per  acre  he  did  not  know  McGlure 
was  the  agent  for  the  land ;  not  until  Forge- 
son  turned  him  over  to  McGlure  to  close  the 
deal  up  in  writing  does  it  appear  that  he 
learned  this  fact.  The  consideration  which 
he  agreed  to  pay  is  not  shown  in  any  way 
to  have  been  induced  by  the  fact  that  Mc- 
Clure was  the  agent  or  selling  the  land.  Ap- 
pellee cannot  recover  under  the  evidence  on 
the  ground  that  the  commission  was  part  of 
the  consideration  of  the  purchase  price  for 
the  land,  and  he  cannot  recover  on  his  bro- 
kerage contract  for  the  value  of  services  he 
never  rendered.  We  think,  under  the  con- 
tract alleged  and  the  undisputed  facts  in  this 
case,  the  court  was  in  error  in  rendering 
judgment  against  McClure.  It  will  be  unnec- 
essary to  notice  tlie  other  assignments. 

The  judgment  will  be  reversed  and  render- 
ed for  McClure,  and  in  all  other  respects  af- 
firmed. 


SETTEGAST  et  aL  v.  FLOYD  et  al. 
(No.  463.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 
June  17,  1919.) 

1.  Adverse  Possession      ^=»82  —  Title  to 
Land— Possession— Registered  Deeds. 

Where  plaintiffs  had  unbroken  possession 
of  the  land  in  suit  from  August,  1909,  until  Sep- 
tember, 1915,  for  them  to  perfect  title  under  the 
five-year  statute  of  limitation  (Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  6674),  it  was  not  neces- 
sary that  their  deeds  be  of  record  ;  they  holding 
under  a  deed  to  their  predecessor  duly  regis- 
tered within  the  meaning  of  the  statute. 

2.  Adverse  Possession  ^=s>94  —  Five- Year 
Statute— Payment  of  Taxes  on  Land. 

Payment  of  taxes  on  the  land  in  suit  by 
plaintiffs  for  the  years  held  by  them,  though 
taxes  were  not  paid  every  year  before  becoming 
delinquent,  held  a  full  compliance  with  the 
five-year  statute  of  limitations. 

Appeal  from  District  Court,  Harris  Coun- 
ty;  J.  D.  Harvey,  Judge. 

Suit  by  J.  J.  Settegast  and  others  against 
A.  B.  Floyd  and  others.  £^rom  judgment  for 
defendants,  plaintiffs  appeal.  Reversed  and 
judgment  rendered  for  plaintiffs. 

Homer  B.  Stephenson  and  W.  P.  Neblett, 
both  of  Houston,  for  appellants. 


Winston  McMahon  and  A.  R.  &  W<;  P. 
Hamblen,  all  of  Houston,  for  appellees. 

WALKER,  J.  This  is  a  suit  in  trespass 
to  try  title,  brought  by  the  appellants 
against  the  appellees  to  recover  lots  3  to  8 
and  11  to  13  in  block  25  of  the  West  Houston 
addition  to  the  city  of  Houston.  Defendants 
answered  by  general  denial  and  plea  of  not 
guilty,  and  by  disclaiming  lots  11  to  13. 

Briefly  stated,  the  facts  are  as  follows: 
The  state  brought  suit  against  A.  B.  Floyd 
and  others,  foreclosing  a  tax  lien  on  the 
above-described  property.  This  property  was 
sold  under  this  judgment  by  the  sheriff  on 
August  6,  1907,  and  was  bought  by  Lillian 
M.  Randall.  The  deed  from  the  sheriff  was 
dated  August  6,  1907,  and  was  acknowledged 
April  29,  1909,  and  filed  for  registration  on 
July  6,  1909,  and  recorded  on  July  22,  1909. 
On  July  2,  1902,  UUian  M.  Randall  and  hus- 
band, George  A.  Randall,  executed  a  power 
of  attorney  to  B.  J.  Dodge,  empowering  him 
to  buy  and  sell  and  manage  generally  prop- 
erty for  the  Randalls.  Acting  under  this 
power  of  attorney,  B.  J.  Dodge,  as  agent  and 
attorney  in  fact  for  Lillian  M.  Randall  atid 
husband,  George  A.  Randall,  on  July  17, 1909, 
executed  a  deed  to  J.  J.  Settegast,  conveying 
to  him  an  undivided  one-half  Interest  In  the 
above-described  property.  This  deed  was 
not  acknowledged  until  July  16,  1912,  and 
was  recorded  in  July,  1912.  Lillian  M.  Ran- 
dall and  husband,  George  A.  Randall,  acting 
by  and  through  B.  J.  Dodge  as  agent  and  at- 
torney in  fact,  on  the  2d  day  of  May,  1913, 
executed  a  deed  to  Ada  J.  Dodge,  conveying 
to  her  all  their  lands  in  Harris  counts^,  Tex., 
with  an  exertion  not  affecting  the  land  in- 
volved herein.  Tills  deed  was  acknowledged 
May  2,  1913,  and  was  filed  for- record  May 
15,  1913.  B.  J.  Dodge  was  agent  of  his  Bit- 
ter, the  aforesaid  Lillian  M.  Randall,  and 
her  husband,  and  was  also  the  agent  of  his 
mother,  the  aforesaid  Ada  J.  Dodge,  and  also 
acted  for  J.  J.  Settegast  The  above-de- 
scribed property  was  bought  at  tax  sale  by 
Dodge  for  the  common  benefit  of  all  the  par- 
ties mentioned  and  out  of  their  common  fund. 
The  parties  were  at  that  time  buying  tax 
titles  and  holding  them  jointly.  When  the 
duly  acknowledged  deed  was  received  from 
the  sheriff  as  a  result  of  this  particular 
purchase  and  after  it  was  recorded,  Dodge 
and  Settegast  fenced  the  property  during 
August,  1909,  placed  a  tenant  on  it,  and  con- 
tinuously thereafter  and  up  to  the  date  of 
the  suit  held  it  through  tenants.  During  this 
time  Dodge,  for  the  benefit  of  all  of  them, 
and  out  of  funds  supplied  by  each,  paid  the 
taxeid  on  the  land  for  each  year.  Their  <daim 
of  title  was  open  and  notorious.  The  deed 
from  Lillian  M.  Randall  and  husband  to^  J. 
J.  Settegast  at  the  time  it  was  signed  was 
for  the  purpose  of  evidencing  an  interest  in 
J.  J.  Settegast,  but  was  not  acknowledged 
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tor  about  three  years,  In  order  that  the 
grantors  might  execute  a  deed  and  vest  the 
title  out  of  all  of  them,  without  the  necessity 
of  the  signature  of  J.  J.  Settegast  Titles 
to  other  properties  were  held  the  same  way. 
It  was  agreed  between  the  parties  to  the  suit 
that  J.  H.  Webster  and  Chas.  O.  Wolf  were 
the  common  source  of  title.  Plaintiff  de- 
raigned  title  no  further  than  the  tax  pro- 
ceedings to  which  neither  J.  H.  Webster  nor 
Cha&  O.  Wolf  was  a  party.  Defendants 
showed  no  title  from  the  common  source  by 
conveyance,  descent,  or  otherwise,  and  show- 
ed no  possession  or  claim  of  title  in  them- 
selves or  in  any  predecessor. 

This  case  was  tried  before  the  court  with- 
eut  a  Jury.  The  defendants  offered  no  tes- 
timony. On  conclusion  of  plaintiff's  testi- 
mony, the  court  rendered  judgment  for  the 
defendants,  and  from  this  judgment  plaintiffs 
below,  appellants  here,  have  brought  this 
case  to  this  court 

Appellants  have  briefed  the  case,  but  the 
appellees  have  filed  no  brief. 

The  above  statement  of  this  case  is  taken 
from  appellants'  brief,  and  to  this  statement 
we  add  the  following,  taking  it  also  from  ap- 
pellants' brief: 

The  testimony  of  J.  J.  Settegast,  one  of 
the  plaintiffs,  is  to  the  effect  that  he  pur- 
chased the  said  undivided  one-half  interest 
In  the  said  lots  from  Lillian  M.  Randall  and 
husband,  George  A.  Randall,  by  the  9aid 
deed  dated  July  17,  1909;  that  about  two 
weeks  after  the  date  of  this  deed  of  July  17, 
1909,  he  and  B.  J.  Dodge  went  out  to  this 
property  and  took  some  darkies  with  them, 
and  that  he  put  a  fence  around  the  property, 
and  that  he  leased  the  property  to  a  Mr. 
AVhite,  for  the  purpose  of  pasturing.  Mr. 
Settegast  further  testified  that  he  and  Mr. 
Dodge  and  the  Randalls  made  it  a  practice 
to  buy  property  some,  more  or  less,  at  that 
time.  ."We  did  buy  different  pieces.  The 
Randalls  and  Mr.  Dodge  and  I  went  into  it 
jointly;  that  is,  we  owned  it  jointly."  He 
further  testified  that  Mrs.  White  and  an  old 
colored  woman  were  both  his  tenants;  that 
they  kept  up  the  fences  around  the  premises 
for  the  use  of  it  until  a  part  of  the  property 
was  sold  to  a  man  by  the  name  of  Houck; 
and  that  he  bought. a  house  from  the  Rice 
Institute  and  moved  the  house  onto  two  lots, 
which  he  sold  to  Mr.  Houck.  He  also  tes- 
tified that  he  authorized  Mr.  Dodge  to  pay 
the  taxes  on  the  property,  and  that  he  and 
Mrs.  Ada  J.  Dodge  still  claim  to  own  the 
property. 

The  testimony  of  B.  J.  Dodge  shows  that 
Dodge  had  authority  from  Ada  J.  Dodge, 
who  was  his  mother,  to  pay  her  taxes,  and 
that  he  also  had  authority  from  Mr.  Sette- 
gast to  pay  his  taxes;  that  he  and  Mr.  Sette- 
gast took  two  colored  fellows  and  a  wagon 
•out  there  and  put  a  fence  around  these  lots 
within  a  week  or  ten  days  after  he  recorded 


the  deed  which  he  got  from  the  sheriff  in 
1909,  which  deed  was  the  deed  to  LdlUan  M. 
Randall  from  the  sheriff,  and  recorded  July 
22,  1909,  and  that  he  turned  over  the  prop- 
erty, after  it  was  fenced,  to  Mrs.  White,  the 
very  day  they  built  the  fence,  and  that  there 
was  an  old  darkey  named  Ann  Haley,  who 
also  used  it,  and,  after  he  sold  these  two  lots 
to  Mr.  Houck,  that  Mr.  Houck  continued  to 
use  lots  3  to  8  as  a  pasture,  and  that  he  (Mr. 
Houck)  used  the  land  in  controversy  up 
until  the  time  when  Mr.  Houck  sold  out  to 
Mr.  Parriot  Mr.  Dodge  further  testified  as 
follows: 

*1  have  paid  the  taxes  on  this  property  as 
they  became  due  since  the  time  that  I  purchased 
it  I  have  got  the  receipts  to  show  that  I  paid 
the  taxes,  and  I  have  got  the  statement  from 
Mr.  De  George.  I  rendered  this  property  for 
taxation.  I  rendered  it  as  'B.  J.  Dodge,  Spe- 
ciaL'  That  was  the  property  that  was  owned 
by  Mr.  Settegast  and  my  sister  or  mother, 
whichever  it  was.  I  was  authorised  to  ren- 
der it" 

Mrs.  Lizzie  White  testified  as  follows: 

"My  name  is  Mrs.  Lizzie  White.  I  am  ac- 
quainted with  the  property  at  and  adjoining  the 
Reynolds  road,  that  is,  the  road  running  to  Bel- 
laire,  in  which  Mr.  Parriot  now  lives  and  on 
which  Mr.  Houck  did  live.  I  lived  on  that 
road.  I  Uved  there  in  1909,  1910,  1911,  1912, 
and  1913.  I  moved  out  to  Lotus,  on  the 
Southern  Pacific.  I  moved  out  there  about 
May,  along  about  the  middle  of  May,  1913. ' 
I  moved  away  from  this  property.  I  was 
acquainted  with  this  property  back  of  which 
Mr.  Houck  lives  there,  that  lies  beliind  Mr. 
Parriofs  place.  That  was  located  on  block 
25,  I  believe,  on  the  west  of  the  Reynolds 
avenue  road.  I  do  not  mean  the  place  I  lived 
on ;  the  place  I  lived  on  was  the  old  Buhler  on 
the  left-hand  side  going  out  Mr.  Settegast's 
property  was  on  the  left-hand  side  of  the  road 
also,  adjoining  places. 

"I  know  something  about  the  fences  that  Mr. 
Settegast  had  around  these  lands.  In  1909  my 
husband  had  a  lot  of  yearlings  that  he  did  not 
have  any  pasture  for,  no  grass  to  keep  them,  so 
we  could  not  keep  them  at  home,  and  he  got 
this  pasture  from  Mr.  Settegast  to  keep  them  in. 
There  was  a  fence  there,  but  a  few  wires  down, 
and  my  husband  fixed  the  wires  up  and  kept 
them  there  until  1912,  and  we  rented  a  place 
from  Mr.  Settegast  at  Lotus,  and  we  took  them 
out  there  then,  these  small  yearlings  that  we 
did  not  have  any  pasture  for  on  the  place. 
That  -property  where  we  kept  our  calves  and 
cows  does  not  lie  right  immediately  back  of  the 
Parriot  place ;  it  adjoins  the  Houck  place.  The 
fence  was  already  there,  and  my  husband  re- 
paired it.  ^We  kept  that  fence  in  fairly  good 
shape  from  the  time  we  wont  there  until  we 
left  so  that  the  calves  could  not  get  out  of  it 
and  after  we  rented  this  place,  Mr.  Settegast 
let  Mr.  Houck  have  this  pasture  to  keep  his 
milk  cow  and  his  horses  in. 

"We  repaired  it  at  our  own  cost,  to  keep  from 
paying  rent  Mr.  Settegast  said  if  we  kept  it 
up  we  would  not  have  to  pay  any  rent,  so  we 
kept  it  up." 
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Mrs.  Helena  Honck  testified  as  follows: 

"I  am  Mrs.  Helena  Houck.  I  am  the  wife  of 
Joseph  Houck.  I  am  the  same  Mrs.  Helena 
Houck  that  sold  lots  11  and  12  in  block  25, 
West  Houston,  to  C.  W.  Parriot.  I  lived  out 
there  on  this  block  25.  I  moved  out  there  the 
end  of  July,  1912,  I  believe,  and  lived  out 
there  until  September,  1915.  This  is  the  Rey- 
nolds road,  and  this  is  the  street  on  which  my 
house  stood,  and  there  is  my  house.  I  conveyed 
lots  11  and  12,  right  there,  to  Mr.  Parriot,  these 
two. 

**I  will  take  a  pencil  and  indicate  where  these 
fences  were  in  1912  when  I  went  there.  This 
is  the  street  where  our  house  faced.  This  is 
Reynolds  avenue.  Here,  somewheres,  goes  a 
bayou.  Here  is  one  or  two  or  maybe  three  lots. 
There  was  no  fence  but  here,  somewhere  in  the 
back.  There  was  two  or  three  lots  facing  on 
this  avenue;  I  think  running  as  far  as  what 
that  bayom  runs  we  did  not  have  any  fences, 
and  then  a  fence  came  along  this  way  from  the 
bayou  to  what  is  within  about  a  lot  from  this 
street,  and  ran  this  way  for  three  or  four  lots, 
and  then  ran  this  way  up  to  the  street,  as  far 
as  the  comer  of  our  fence.  We  ran  back  to 
this  line  here,  11  and  12;  that  ia  our  back 
line.  Where  the  pasture  was,  it  ran  out  this 
way  but  right  back  of  our  house  there  was  no 
more  fence,  not  right  in  the  back  of  our  house 
where  our  lots  ended  there  was  no  fence,  but 
this  fence  went  like  this,  and  then  fenced  this 
up;  I  indicate  that  there  was  a  fence  at  the 
northwest  corner  of  lot  12,  running  north  about 
100  feet  to  the  street,  to  Avenue  M,  and  then, 
.  running  west  towards  Reynolds  road  about  a 
lot  or  two,  I  don*t  know  exactly  how  many  feet 
that  road  was  towards  Reynolds  avenue.  Then 
the  fence  turns  south  within  about  50  feet  of 
Avenue  N,  and  then  it  turns  east  again  until 
about  two  lots  from  our  house,  I  suppose  two 
lots  from  our  property  or  three  lots,  probably, 
and  then  comes  to  Avenue  M,  to  our  fence. 
Then  it  turns  into  Avenue  M  and  goes  down  to 
adjoin  our  place.  The  fence  was  an  inclosure, 
a  wire  fence.  It  was  in  good  shape  when  we 
moved  there,  and  then  we  kept  it  for  our  horses 
and  cow;  we  had  the  use  of  it  We  stayed 
there  three  years  and  three  months,  or  two 
months  and  a  half,  maybe. 

"And  all  those  fences  around  there  that  I 
described  were  in  good  shape  until  after  we 
left  there;  we  left  there  jnst  after  the  storm, 
in  1915,  in  August,  the  middle  of  August,  and 
we  just  fixed  it  up  on  account  of  our  horse 
then.  We  fixed  it  up  about  a  week  after  the 
storm,  just  temporarily;  you  know  the  storm 
had  made  the  ground  bad  and  everything  like 
that ;  but  we  fixed  it  up  so  that  the  horse  would 
stay  inside,  so  we  would  not  have  to  go  after 
the  horse  all  the  time.  The  fence  was  always 
in  good  condition  while  we  were  there," 

B.  J.  Dodge  further  testified: 

"Mrs.  Randall  is  my  sister.  As  agent  for  my 
sister  and  her  husband,  and  also  as  agent  for 
Ada  J.  Dodge,  my  mother,  I  have  held  this 
property  openly  and  notoriously  as  against  all 
owners  whatsoever,  in  conjunction  with  Mr. 
Sottegast,  M.  E.  Bass,  J.  O.  Davis,  or  A.  B. 
Floyd  have  never  made  any  demand  on  me  for 
the  property.  I  have  rendered  the  property  for 
taxes  ever  since  I  got  the  deed,  and  we  paid 


the  taxes  tot  1906,  1907,  and  1908,  too,  after 
we  got  it    I  am  sure  those  are  the  years.*' 

Appellants'  first  assignment  of  error  ia 
that  the  court  erred  in  rendering  Judgment 
against  the  plaintUfs  and  in  favor  of  the 
defendants,  for  the  reason  that  the  testimony 
and  all  of  the  testimony  in  said  case  showed 
conclusively  that  plaintiffs  had  acquired  title 
to  the  property  in  controversy  under  the 
five-year  statute  of  limitations  as  prescribed 
by  the  laws  of  the  stata 

The  second  assignment  is  that  the  court 
erred  in  rendering  judgment  for  the  defend- 
ants against  plaintiffs,  because  all  of  the  tes- 
timony showed  conclusively  that  the  plain- 
tiffs have  acquired  said  property  by  limita- 
tion under  deeds  duly  registered,  as  is  re- 
quired by  law,  and  that  plaintiffs  have  paid 
all  taxes  against  said  property  aa  they  ac- 
crued, as  is  required  by  law. 

As  these  assignments  raise  the  same  legal 
propositions,  we  will  discuss  them  together. 
The  trial  court  did  not  file  findings  of  fact 
and  conclusions  of  law,  and  as  the  appellees 
have  not  briefed  this  case,  we  do  not  know 
on  what  ground  Judgment  was  rendered  in 
favor  of  the  appellees. 

Under  the  undisputed  testimony  in  this 
case,  the  appellants  had  unbroken  possession 
of  this  property  from  about  the  1st  of  Au- 
gust, 1909,  until  September,  1915.  It  was 
under  fence  during  all  this  time,  and  was 
used  as  a  pasture  by  the  Whites  and  the 
Houcka,  as  tenants  of  the  appellants.  So 
far  as  possession  ia  concerned,  appellants 
have  fully  complied  with  the  five-year  stat- 
ute of  limitations. 

The  deed  from  the  sheriff  to  Mrs.  Lillian 
M.  Randall  was  recorded  July  6,  1909.  The 
deed  from  Mrs.  Randall  to  Mr.  Settegast  was 
not  recorded  until  1912.  The  deed  from  Mrs. 
Randall  to  Ada  Dodge  was  recorded  in  1913. 

[1]  In  view  of  these  facts,  in  order  for 
plaintiffs  to  perfect  title  under  the  five-year 
statute  of  limitation,  it  was  not  necessary 
that  the  deeds  to  them  be  of  record.  York 
V.  Hutcheson,  37  Tex.  Civ.  App.  367,  83  S. 
W.  895. 

In  Thompson  v.  Weisman,  98  Ter.  170,  82 
S.  W.  503,  the  Supreme  Court,  after  quoting 
the  statute  of  five  years*  limitation,  said: 

"It  will  be  observed  that  the  statute  does  not 
prescribe  that  the  person  in  possession  shall 
claim  under  a  deed  in  his  own  name.  A  tenant 
claims  under  the  deed  to  his  landlord,  and  an 
heir  claims  under  the  deed  to  his  ancestor,  yet 
the  possession  of  either  tenant  or  heir  under 
such  deed  will  support  a  plea  of  five-year  limi- 
tation. Thompson  claimed  the  land  for  himself 
under  deeds  duly  registered,  and  was  within  the 
terms  of  our  statute." 

In  Callen  v.  Collins,  56  Tex.  Civ.  App. 
626,  120  S.  W.  549,  it  is  said: 

"It  is  not  necessary  that  the  deed  under  which 
the  possessor  claims  should  be  to  him,  but  all 
that  is  required  ia  that  he  shall  hold  and  claim 
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under  a  duly  recorded  deed,  and  that  the  title 
conveyed  by  such  deed  is  in  £act  for  the  benefit 
of  the  claimant"— citing  Thompson  v.  Weiaman, 
supra,  and  Kirby  v.  Hayden,  44  Tex.  Oiv.  App. 
207,  99  S.  W.  746. 

Under  these  authorities,  it  seems  to  us 
appellants  werQ  clearly  holding  under  a  deed 
duly  registered,  within  the  meaning  of  the 
statute. 

[2]  On  the  issue  of  payment  of  taxes 
(again  quoting  from  appellants'  brief),  Mr. 
Dodge  testified  as  follows: 

**I  have  paid  the  taxes  on  this  property  as 
they  became  due  since  the  time  that  I  purchased 
it.  I  have  got  the  receipts  to  show  that  I  paid 
the  taxes,  and  I  have  got  the  statement  from 
Mr.  De  George.  I  rendered  this  property  for 
taxation.  I  rendered  it  as  'B.  J.  Dodge,  Spe- 
cial/ That  was  the  property  that  was  owned 
by  Mr.  Settegast  and  my  sister  or  mother, 
•whichever  it  was.  I  was  anthoriseed  to  ren- 
der it" 

Plaintiffs  Introduced  in  evidence  tax  re- 
ceipts No.  11633,  signed  by  Geo.  L.  Glass, 
for  the  year  1909,  showing  the  payment  of 
taxes  for  that  year  on  lots  3  to  8,  block  25, 
West  Houston  addition,  receipt  dated  April 
2,  1910;  also  tax  receipt  No.  12938,  signed 
Geo.  L.  Glass,  for  the  year  1910,  showing  the 
payment  of  taxes  for  that  year  on  lots  3  to 
8,  block  25,  West  Houston  addition,  receipt 
dated  January  31,  1911.  Plaintiff  also  in- 
troduced tax  receipt  No.  2964,  showing  the 
payment  of  the  taxes  for  the  year  1912  on 
property  rendered  as  **B.  J.  Dodge,  Special," 
and  including  lots  8  to  8,  in  block  25,  involved 
herein,  which  receipt  is  signed  by  Carl  L. 
Drucsedow,  tax  collector,  Harris  county,  be- 
ing, dated  January  21,  1913.  Plaintiff  also 
introduced  tax  receipt  No.  3988,  showing  the 
payment  of  taxes  for  1915  on  the  property 
rendered  as  "B.  J.  Dodge,  Special,"  including 
lots  3  to  8  and  13,  in  block  25,  West  Houston, 
which  receipt  is  signed  by  Carl  L.  Druesedow, 
tax  collector,,  Harris  county,  Tex.,  and  dated 
January  24,  1916.  Plaintiff  Introduced  in 
eyidence  tax  receipt  No.  3999,  showing  the 
payment  of  taxes  for  1916  on  property  ren- 
dered by  B.  J.  Dodge,  being  lots  3  to  8  and 
13  in  block  25,  West  Houston,  which  receipt 
is  signed  by  A.  R.  Miller,  tax  collector  of  Har- 
ris county,  and  the  date  of  the  payment  is 
shown  to  be  January  31,  1917. 

The  testimony  of  Joe  De  George  is  as  fol- 
lows: 

'*!  am  the  deputy  in  A.  R.  Miller,  the  tax  col- 
lector's office.  B.  J.  Dodge  paid  the  taxes  on 
lots  3  to  8  and  11  to  13  in  block  25,  West 
Houston  addition  for  the  year  1911,  as  shown 
by  tax  receipt  No.  2641,  on  January  8,  1912. 
The  years  1913  and  1914  were  paid  on  redemp- 
tion No.  8438  on  May  6,  1915." 

From  this  statement  from  the  record,  it 

appears  that  though   appellants  have  paid 
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taxes  on  the  property  in  controversy  for  the 
years  held  by  them,  the  taxes  were  not  paid 
every  year  before  becoming  delinquent. 

In  Hirsch  v.  Patton,  49  Tex.  Civ.  App.  499, 
108  S.  W.  1015,  Judge  Reese,  speaking  for 
the  Court  of  Civil  Appeals  for  the  First  Dis- 
trict, said: 

"We  are  inclined  to  think  that  in  order  for 
payment  of  taxes  to  be  concurrent  with  posses- 
sion, use,  or  cultivation  under  a  recorded  deed, 
such  payment  must  be  made  for  each  year  with 
reasonable  promptness,  either  when  due  or  de- 
mandable,  or  within  such  reasonable  time  there- 
after as  is  usual  and  customary  in  the  payment 
of  taxes." 

In  Fogle  V.  Baker,  205  S.  W.  752,  Chief 
Justice  Pleasants,  speaking  for  the  same 
court,  said: 

"We  do  not  think  the  decisions  of  our  Su- 
preme Court,  or  any  of  our  Courts  of  Civil  Ap- 
peals, sustain  the  holding  of  the  trial  court  that 
to  acquire  title  under  the  five-year  statute  of 
limitation  it  is  necessary,  not  only  that  there 
be  peaceable  and  adverse  possession  and  cultiva- 
tion, use,  and  enjoyment  of  the  land  under  a 
recorded  deed,  and  the  payment  of  taxes  there- 
on, for  a  period  of  five  successive  years,  but 
that  the  taxes  for  each  of  said  years  must  be 
paid  before  they  become  delinquent.  There  is 
nothing  in  the  language  of  the  statute  that  re- 
quires that  it  be  given  such  construction,  and 
it  seems  to  us  it  would  be  judicial  legislation 
for  the  courts  to  require  the  taxes  to  be  so  paid 
to  entitle  the  possessor  of  land  to  the  protec- 
tion and  benefits  of  the  statute.  The  statute 
has  been  uniformly  construed  by  our  courts  as 
requiring  that  the  possession  and  payment  of ' 
taxes  shall  concur  in  the  sense  that  the  years 
for  which  the  taxes  are  paid  must  be  the  five 
successive  years  in  which  the  land  was  occu- 
pied, used,  and  enjoyed  under  a  recorded  deed. 
It  has  never  been  held  that  the  taxes  for  each 
of  these  years  must  be  paid  during  the  year  in 
which  they  became  due,  or  before  they  became 
delinquent" 

In  Houston,  Oil  Co.  v.  Jordan,  212  S.  W. 
544,  a  case  decided  by  this  court  at  this  term, 
in  an  opinion  written  by  Chief  Justice  High- 
tower,  the  cases  above  cited  were  referred  to, 
and  their  holding  approved.  Under  authority 
of  these  cases,  we  hold  that  the  payment  of 
taxes  at  the  times  shown  in  the  above  state- 
ment was  In  full  compliance  with  the  stat- 
ute. 

As  this  record  shows  that  the  plaintiffs  had 
possession  of  this  property,  using  and  enjoy- 
ing the  same,  and  paying  the  taxes  thereon 
and  claiming  under  deeds  duly  registered  for 
more  than  five  years  before  this  suit  was  in- 
stituted, the  court  erred  in  not  rendering 
judgment  for  them  for  the  land  in  contro- 
versy. It  Is  therefore  ordered  that  the  judg- 
ment of  the  trial  court  be  reversed,  and  judg- 
ment here  rendered  in  favor  of  appellants 
for  the  lands  in  controversy. 
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KNIGHT  V.  WAGGONER  et  al.    (No.  1614.) 

(Court  of  Civil  Appeals  of  Texas.     AmariUo. 

April  30,  1919.    Rehearing  Denied  June 

25,  1919.) 

1.  Insane  Persons  ^=»94(1)— Guakdian  Ad 
Litem— Purpose  of  Appointment. 

The  purpose  in  the  appointment  of  a  guard- 
ian ad  litem  is  to  secure  the  services  of  a  dis- 
interested person  who  will  see  that  all  matters 
affecting  the  interests  of  the  party  under  legal 
disahility  are  fully  presented  to  the  court 

2.  Insane  Persons  ^=»94(1)— Guardian  ao 
Litem— Duty  op. 

The  guardian  ad  litem  representing  an  in- 
sane defendant  should  make  no  admissions 
against  the  interest  of  defendant,  hut  should 
require  that  proper  legal  proof  be  made  of  the 
facts  entitling  plaintiff  to  the  relief  which  he 
seeks. 

8.  Insane  Persons  ^s»94(1)— Ouasdian  Ad 
Litem— Disqualification— Commissions  on 
Sale  of  Land. 
The  appointment  as  guardian  ad  litem  of  in- 
sane person  being  sued  in  trespass  to  try  ti- 
tle by  grantees  to  whom  she  had  conveyed  land 
while  insane,  of  person  who  had  received  a^  com- 
mission on  the  sale  of  the  land  to  such  grantees, 
was  not  calculated  to  develop  that  full  and  dis- 
interested presentation  of  the  rights  of  the  in* 
sane  person  that  is  to  be  desired  in  trial  of  such 
case. 

4.  Insane   Persq^s  «=»100-Oonveyances— 
Relief  Against  Judgment. 

Where  court,  in  action  against  insane  per- 
son by  grantees  to  whom  she  had  conveyed  land 
while  insane,  rendered  judgment  confirming  con- 
veyance upon  admissions  by  her  guardian  ad 
litem  that  the  conveyance  was  a  fair  transac- 
tion, and  that  confirmation  thereof  would  be  for 
best  interests  of  his  ward,  and  where  fair  price 
had  not  in  fact  been  paid  for  the  land,  insane 
person  held  entitled  to  relief  against  the  judg- 
ment. 

5.  Judgment  «=>270— Rendition— Entry. 

The  rendition  of  a  judgment  is  to  be  dis- 
cinguished  from  the  entry  thereof. 

6.  Judgment  «=»299(1)  —  Jurisdiction   of 
Court— Adjournment  of  Term. 

Upon  adjournment  of  term,  the  jurisdiction 
or  power  of  the  court  over  judgment,  rendered 
during  the  term,  on  its  merits  is  exhausted. 

7.  Judgment    ^=>297— Entry— Correction- 
Power  of  Court. 

An  error  in  the  ministerial  entry  of  the 
judgment  may  be  subsequently  corrected  by  a 
proceeding  in  the  same  case  on  the  initiative  of 
the  court  or  a  motion  of  the  parties ;  the  power 
to  correct  the  record  existing  in  the  court,  not 
by  reason  of  continued  jurisdiction  over  the  sub- 
ject-matter, but  by  virtue  of  its  continuing  pow- 
der over  its  record. 

8.  Judgment  ^=>294— Correction  of  Entry 
—Motion  to  Correct  Record— "Action." 

A  motion  to  correct  record  of  judgment  is 
not  an  "action,"  and  does  not  raise  question  of 


correctness  of  judgment  on  the  merits ;  the  only 
issue  being  whether  the  judgment  as  actually 
rendered  was  accurately  recorded. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Action.] 

9.  Judgment  ^=s>d42(l)— Seitino  Asid^-In- 
dependent  Action. 

A  judgment  can  be  set  aside  after  adjonrn- 
ment  of  term  only  in  an  independent  action 
brought  for  that  purpose. 

10.  Judgment  ^=»294  —  Motion  to  (Correct 
Record— Nature  of  Proceeding— Adjudi- 
cation on  Merits. 

Where  answer  to  motion  to  correct  entiy  of 
judgment  raises  issue  of  correctness  of  judg- 
metit  on  the  merits,  and  court  actually  hears 
and  tries  issues  and  renders  judgment  thereon, 
the  proceeding  and  judgment  may  properly  be 
regarded  as  a  proceeding  in  an  independent  ac- 
tion, though  it  was  filed  in  and  took-  the  num- 
ber and  style  of  the  original  suit. 

11.  Judgment  ^=»338— Action  to  Set  Aside 
—Other  Remedy  —  Appbai«  —  MonoN  fob 
New  Trial. 

Oniat  defendant  had  the  right  to  make  mo- 
tion for  new  trial  or  appeal  froin  judgment  did 
not  preclude  her  from  instituting  separate  ac- 
tion to  set  aside  the  judgment,  where  siich  mo- 
tion or  appeal  would  have  brought  up  for  re- 
view only  irregularities,  and  would  not  bare 
gone  to  the  real  merits  of  her  case. 

Hall,  J.,  dissenting. 

Appeal  from  District  Court,  Wichita  (boun- 
ty ;  Edgar  Scurry,  Judge. 

Suit  by  Olga  V.  Knight,  as  guardian  of  the 
estate  of  Mrs.  C  E.  Rogers,  &  lunatic,  against 
W.  T.  Waggoner  and  another.  Judgment  for 
defendants,  and  plaintiff  appeals.  Reversed, 
and  cause  remanded. 

M.  M.  Hanklns  and  W.  T.  Perkins,  both  of 
Quanah,  and  A.  H.  Carrigan,  of  Wichita 
Falls,  for  appellant 

Miller  &  Miller,  of  Ft  Worth,  and  J.  T. 
Montgomery,  of  Austin,  for  appellees. 

BOYCE,  J.  This  suit  was  brought  by  ap- 
pellant, Olga  V.  Knight,  as  guardian  of  the 
estate  of  Mrs.  C.  E.  Rogers,  a  lunatic,  against 
appellees,  W.  T.  Waggoner  and  Joe  Terry,  to 
recover  certain  land  in  Wilbarger  and  Wich- 
ita counties.  The  suit  was  filed  in  the  dis- 
trict court  of  Wichita  county  on  February  6, 
1911,  and  is  numbered  4(M3  on  the  docket  of 
said  court  In  addition  to  the  regular  alleg;a- 
tions  of  a  suit  in  trespass  to  try  title,  plain- 
tiff specifically  sought  to  set  aside  a  convey- 
ance of  said  land  made  by  the  said  Mrs.  C. 
E.  Rogers  to  Joe  Terry,  dated  March  6, 1906, 
and  a  judgment  of  the  district  court  of  Wichi- 
ta county  dated  January  31,  1907,  rendered 
in  cause  No.  3607,  in  favor  of  the  said  W.  T. 
Waggoner  and  against  the  said  Mrs.  C.  E. 
Rogers  for  said  land  and  confirming  said 
deed.     Plaintiff  alleged  that  the  said  Mr& 
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G.  E.  Rogers  had  been  for  a  long  time  prior 
to  the  sale  of  said  land  and  up  to  the  time 
of  the  trial  of  the  present  suit  contlnnonsly 
insane ;  that  she  was  Incapable  of  making  a 
valid  contract  for  the  sale  of  said  property; 
that  this  fact  was  known  to  the  said  W»  T. 
Waggoner  and  Joe  Terry,  but  said  persons, 
for  the  purpose  of  procuring  the  title  to 
said  property  for  less  than  Its  true  value, 
and  In  a  manner  not  authorized  by  law, 
procured  said  conveyance  from  said  Insane 
person  to  be  made  to  the  said  Terry  upon  an 
insufficient  consideration ;  that  the  said  Ter- 
ry was  acting  for  the  said  W.  T.  Waggoner 
in  such  matter,  and  on  the  same  date  of  con- 
veyance from  Mrs*  Rogers  conveyed  said 
land  to  said  Waggoner,  who  in  fact  paid  the 
consideration  therefor;  that  the  said  W.  T. 
Waggoner  on  October  12,  1900,  as  a  part  of 
the  said  plan  to  acquire  said  land  and  to 
cover  up  the  fraud  by  ^dicial  sanction,  In- 
stituted said  suit  No.  860T,  and  procured 
Judgment  to  be  rendered  therein;  that  the 
plaintiff  in  said  suit  fraudulently  and  falsely 
represented  to  the  court  that  Mrs.  Rogers 
was  sane  at  the  time  of  the  conveyance  by 
her,  and  that  the  sale  was  in  all  things  fair; 
that  upon  said  hearing  Lw  H.  Mathls  was 
appointed  guardian  ad  litem  for  Mrs. 
Rogers;  that  he  was  disqualified  from  act- 
ing by  reason  of  being  Interested  In  said 
suit,  and  made  no  defense  thereto,  but  judg- 
ment was  entered  upon  admissions  made  by 
the  said  guardian  ad  litem  upon  hearing  of 
said  cause.  The  plaintiff  tendered  to  the 
defendant  Waggoner  the  amount  paid  for 
said  land.  The  defendant,  in  addition  to  ex- 
ceptions and  general  denial,  pleaded  res  ad- 
Judlcatii,  setting  up  in  detail  in  support  of 
this  plea  the  facts  as  we  shall  hereafter  state 
them. 

Upon  trial  the  court  instructed  the  jury 
peremptorily  to  find  for  the  defendant;  this 
charge  being  "founded  upon  his  conclusion 
that  no  testimony  whatever  has  been  intro- 
duced tending  to  raise  the  ii^sue  of  fraud  in 
the  rendition  of  the  judgment  in  cause  No. 
3607." 

Evidence  was  introduced  upon  the  trial 
that  would  have  warranted  the  jury  in  find- 
ing the  following  facts:  Mrs.  Rogers  convey- 
ed the  land  to  Joe  Terry  by  deed  dated  March 
6,  1906.  Terry  on  the  same  day  conveyed 
the  land  to  defendant  Waggoner,  who  was  in 
fact  the  purchaser  from  Mrs.  Rogers.  The 
deeds  from  Mrs.  Rogers  to  Terry  and  from 
Terry  to  Waggoner  were  in  the  handwriting 
of  L.  H.  Mathls,  and  the  acknowledgment  of 
Terry  to  the  deed  made  by  him  was  taken  by 
the  said  Mathls.  The  consideration  from 
Waggoner  was  paid  to  Mathls  for  Mrs.  Rog- 
ers, and  he  received  a  commission  of  |150 
out  of  such  proceeds.  Mrs.  Rogers  was  at 
this  time,  and  had  been  for  several  years 
prior  thereto,  Insane,  and  this  fact  was 
known  to  the  defendant  Waggoner.  The  land 
was  worth  from  $5  to  $10  more  per  acre  than 
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the  price  paid  for  lt--^10  per  acre.  Mrs. 
Rogers,  after  the  sale,  did  not  vacate  the 
premises,  and  on  October  6,  1906,  Waggoner 
filed  suit,  No.  3607,  against  her  for  the  re- 
covery of  the  land ;  the  petition  being  In  the 
regular  form  of  trespass  to  try  title.  No 
mention  of  the  insanity  of  the  defendant  was 
made  in  this  pleading,  but  on  January  23, 
1907,  plaintUTs  attorney  suggested  to  the 
court  that  the  defendant  was  Insane;  where- 
upon the  court  appointed  L.  H.  Mathls  as 
guardian  ad  litem  for  Mrs.  Rogers.  Plain- 
tiff's attorney  testified  that  he  did  not  re- 
member that  he  suggested  that  Mathls  be 
appointed,  though  he  knew  that  such  attor- 
ney had  been  representing  Mrs.  Rogers  In 
certain  transactions,  and  he  may  have  done 
so.  On' January  31,  1907,  said  guardian  ad 
litem  filed  an  answer,  setting  up  the.  fact 
that  the  defendant  still  had  on  hand  *'the 
entire  proceeds  of  the  sale  to  Joe  Terry,  less 
certain  small  amounts  actually  used  by  her 
for  the  necessary  expense  Incident  to  the 
consummation  of  the  sale  of  said  land" ;  that 
the  defendant  at  the  time  of  the  answer  was 
of  unsound  mind  as  to  certain  subjects,  and 
should  not  be  Intrusted  with  the  exclusive 
possession  of  said  money;  that  the  sale  of 
the  land  to  Terry  was  a  fair  transaction; 
that  the  defendant,  at  the  time,  understood 
the  nature  and  consequences  of  her  act 
therein;  that  she  had  received  the  reason- 
able value  of  said  land ;  and  that  it  was  to 
her  best  Interests  that  said  sale  should  be 
confirmed.  In  a  supplemental  petition  replying 
to  this  answer  plaintiff  alleged  that  Joe  Terry 
purchased  the  land»  paying  full  value  there- 
for in  good  faith,  believing  defendant  was 
sane,  and  that  after  Terry  procured  the  deed 
he  sold  the  land  to  plaintiff.  In  this  plead- 
ing a  statement  Is  made  of  the  amount  paid 
Mrs.  Rogers  and  the  disposition  she  had  made 
of  the  same,  and  It  appears  therefrom  that 
the  ''sum  of  |150  was  paid  to  L.  H.  Mathls  as 
a  commission  on  the  sale  of  said  land,  he  act- 
ing as  agent  for  the  defendant."  Plaintiff 
again  prayed  that  he  recover  the  land,  or  in 
the  alternative  that  he  have  judgment  for  the 
money  paid  defendant  and  It  be  decreed  to  be 
a  Uen  on  said  land..  On  the  trial  of  said 
cause  the  deeds  from  Mrs.  Rogers  and  from 
Terry  to  Waggoner  were  introduced,  and  the 
guardian  ad  litem  made  a  verbal  statement, 
whether  under  oath  or  not  does  not  appear, 
to  substantially  the  same  effect  as  made  in 
the  answer  filed  by  him.  No  other  evidence 
was  Introduced,  and  on  January  31,  1907, 
judgment  was  entered  in  which  it  was  found 
by  the  court: 

That  "Mrs.  G.  E.  Rogers  was  sane  at  the 
time  of  the  execution  of  the  deed  to  Terry ;  that 
said  sale  was  in  all  respects  just  and  fair  and 
free  from  any  fraud,  and  was  made  in  good 
faith  by  the  said  Terry,  and  that  said  land  was 
sold  for  its  full  and  fair  value,  and  that  it  is 
for  the  best  interest  of  the  plaintiff  (it  is  ap- 
parent that  the  use  of  the  word  'plaintiff*  here 
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instead  of  'defendant*  was  the  result  of  cleri- 
cal error)  that  the  said  trade  be  not  canceled.*' 

And  upon  such  finding  judgment  was  ren- 
dered for  the  plaintiff.  Appellant  was  ap- 
pointed guardian  of  the  person  and  estate  of 
Mrs.  Rogers,  who  was  at  the  same  time  ad- 
Judged  to  be  a  lunatic,  in  February,  1910. 

The  facts  on  which  appellee  founded  his 
plea  of  res  adjudicata  are  as  follows:  There 
was  a  mistake  In  the  entry  of  Judgment  in 
cause  No.  3607,  as  rendered  and  entered  on 
January  31,  1907,  the  land  being  described 
therein  as  section  92,  instead  of  section  2,  the 
proper  description.  After  the  filing  of  this 
suit.  No.  4043,  plaintiff,  in  cause  No.  3607, 
filed  a  motion  to  correct  said  entry,  serving 
notice  of  said  motion  on  Mrs.  Rogers,  L.  H. 
MjQthis,  guardian  ad  litem  in  cause  No.  3607, 
and  pn  Mrs.  Kniglft,  the  legal  guardian  of 
Mrs.  Rogers.  On  the  hearing  of  said  motion 
the  court  appointed  M.  M.  Hanklns  guardian 
ad  litem  to  represent  Mrs.  Rogers  in  such 
matter.  The  guardian  ad  litem  so  appointed 
and  the  appellant  filed  separate  answers  to 
said  motion,  though  they  were  the  same  in 
substance.  Following  a  general  denial  and 
plea  of  limitations,  these  answers  set  out  in 
what  is  termed  a  "special  answer"  to  said 
motion  substantially  the  same  facts  as  are 
alleged  in  the  i)etitlon  in  this  cause,  and 
prayed  that  said  deed  and  the  Judgment  in 
cause  No.  3607  be  canceled  and  set  aside,  and 
that  defendant  recover  title  and  possession 
of  said  land.  In  the  answer  filed  by  appel- 
lant the  pendency  of  said  cause  No.  4043  was 
suggested,  and  the  court  was  asked  to  con- 
solidate the  "suit  to  correct  the  judgment 
with  said  cause  No.  4043."  These  answers 
were  filed  on  July  18  and  19,  1911.  No  reply 
to  the  answer  was  filed  by  the  defendant.  On 
hearing  of  the  motion  to  correct  judgment 
these  answers,  in  so  far  as  issues  were  pre- 
sented by  the  special  allegations  referred  to, 
were  apparently  Ignored.  The  only  evidence 
offered  on  the  hearing  of  the  motion  was  as 
to  mistake  in  the  entry  of  the  judgment,  and 
on  July  19,  1911,  the  court  sustained  the 
motion  to  correct  the  judgment  in  cause  No. 
3607,  and  entered  an  order  to  such  effect. 
This  order,  among  other  things,  recited: 

"On  this  day  came  on  to  be  heard  by  the 
court  the  motion  hereinbefore  filed  by  the  plain- 
tiff ♦♦  ♦  to  correct  the  entry  upon  the 
minntes  of  this  court  of  the  judgment  herein 
rendered  on  the  dlst  day  of  January,  1907,  so 
tliat  tlie  entry  upon  the  minutes  of  said  judg- 
ment should  conform  to  the  judgment  actually 
rendered  by  the  court,  •  ♦  ♦  and  the  court, 
having  heard  said  motion,  the  evidence  intro- 
duwd,  the  argument  of  counsel,  and  being  fully 
advised  as  to  the  law,  is  of  the  opinion  that 
said  motion  is  well  taken  and  should  be  sus- 
tained. It  is  therefore  ordered,  adjudged,  and 
decreed  by  the -court  that  the  entry  of  the  judg- 
ment rendered  herein  •  •  •  be  corrected 
•    •    ♦    so  as  to  hereinafter  read  as  follows." 

M.  M.  Hanklns,  as  guardian  ad  litem  for 
Mi's.  Rogers,  appealed  from  "the  action  of 


the  court  In  sustaining  said  motion,"  and  said 
action  of  the  court  was  finally  aflSrmed  by 
the  Supr^ne  Court  Waggoner  ▼.  Rogers,  108 
Tex.  328,  198  S.  W.  136. 

[1-4]  We  are  of  the  opinion  that  the  court 
committed  error  in  giving  the  peremptory 
instruction  for  the  defendant  unless  such  ac- 
tion can  be  sustained  on  account  of  the  facts 
set  out  in  the  defendant's  plea  of  res  adjudi- 
cata. The  purpose  in  the  appointment  of  a 
guardian  ad  litem  is  to  secure  the  services 
of  a  disinterested  person  who  wHl  see  that 
all  matters  affecting  the  interests  of  the  par- 
ty under  legal  disability  are  fully  presented 
to  the  court.  Cyc.  vol.  22,  p.  651 ;  R.  O.  Li. 
VOL  14,  pp.  287-289.  The  guardian  ad  litem 
should  make  no  admissions  against  the  in- 
terest of  the  defendant,  but  should  require 
that  proper  legal  proof  be  made  of* the  facts 
entitling  the  plaintiff  to  the  relief  which  he 
seeks.  White  v.  Joyce,  168  U.  S.tl2a  15  Sup. 
Ot  788,  39  li.  Ed.  921 ;  Rankin  v.  Schofleld, 
70  Ark.  83,  66  S.  W.  197 ;  Ralston  v.  Lahee,  8 
Iowa,  17,  74  Am.  Dec.  291;  GhafSn  v.  Kim- 
ball, 23  111.  36;  R.  C.  li.  vol,  14,  pp.  289-291 ; 
Cya  vol.  22,  p.  663.  Whether  the  guardian  ad 
litem  appointed  in  this  case  was  absolutely 
disqualffled  or  not,  we  think  it  is  true  as  a 
general  rule  that  such  representation  of  the 
person  under  disability  in  the  investigation 
of  the  transaction  by  one  so  connected  with 
it  as  ^as  the  guardian  ad  litem  in  this  in- 
stance, would  not  be  best  calculated  to  devel- 
op that  full  and  disinterested  presentation  of 
the  rights  of  the  ward  that  is  to  be  desired 
in  trials  of  cases  of  this  kind.  It  is  apparent 
that  there  was  no  real  trial  by  the  court  in 
cause  No.  3607  of  the  facts  that  determined 
the  rights  of  the  insane  woman ;  these  were 
really  ascertained  and  determined  by  the 
guardian  ad  litem,  and  the  court's  judgment 
was  based  on  his  conclusions.  We  need  not 
decide  whether  these  facts,  standing  alone, 
would  require  a  reversal  of  said  judgment 
on  appeal  or  the  setting  aside  thereof  in  a 
direct  proceeding,  but  when  in  addition  it  is 
shown  that  the  defendant  was  in  fiict  insane, 
that  she  did  not  receive  a  fair  price  for  the 
land,  that  plaintiff  knew  these  facts,  but 
pleaded  the  contrary,  and  took  a  judgment 
on  conclusions  by  the  court  based  on  false 
information  as  to  the  facts,  we  are  of  the 
opinion  that  sufficient  ground  exists  for  re- 
lief against  the  judgment  Day  v.  Johnson, 
32  Tex.  Civ.  App.  107,  72  S.  W.  426 ;  Lumpkin 
V.  Williams,  1  Tex.  av.  App.  214.  21  S.  W. 
967;  Gannon  v.  Hemphill,  7  Tex.  184;  Swear- 
ingen  v.  Swearingen,  193  S.  W.  450-452; 
Frieseke  v.  Frleseke,  138  Mich.  458,  101  N.  W. 
632 ;  CJooper  v.  Greenleaf,  84  Kan.  499.  114 
Pac.  1066.  35  L.  R.  A.  (N.  S.)  1094-1096;  22 
Cyc.  701. 

We  think  it  fair  to  the  court  trying  said 
cause  No.  8607  to  say  that  the  guardian  ad 
litem's  connection  with  the  trade  did  not 
appear  at  the  time  he  was  appointed,  and 
tiiereafter  appeared  only  incidentally  in  a  sup* 


Digitized  by  LjOOQIC 


Tex.) 


EKIGHT  T.  WAGGONBR 

(214  S.W.) 


693 


plemental  petition  filed  hy  plaintiff,  and  may 
never  have  been  called  to  the  court's  atten- 
tioBw  It  should  also,  in  fairness,  be  added 
that  the  evidence  as  to  the  insanity  of  Mrs. 
Hogers  and  the  value  of  the  land  is  not  un- 
controverted.  The  evidence  Is  such  that  the 
jury  could  have  found  that  the  sale  and  its 
confirmation  was  a  fair  transaction.  We 
have  only  detailed  the  evidence  as  it  tended 
to  support  pla^ntifTs  right  to  have  the  case 
submitted  to  the  jury.  But  good  faith  on 
the  part  of  the  attorney  and  the  guardian  ad 
litem  would  not  necessarily  defeat  the  action. 
Such  persons  might  be  the  innocent  means  of 
the  perpetration  of  fraud  by  plaintiff. 

We  come  then  to  consider  the  questions 
presented  by  the  plea  of  res  adjudicata.  Two 
questions  occur  in  the  consideration  of  this 
defense:  First,  whether  the  judgment  entered 
on  the  motion  to  correct  judgment  in  cause 
No.  3607  is  to  be  conclusively  presumed  to 
have  disposed  of  the  Issues  presented  in  the 
appellant's  special  answer  to  the  motion; 
second,  whether,  independent  of  the  answer 
or  any  judgment  thereon,  the  appellant 
would  be  precluded  from  maintaining  this 
suit  because  of  failure  to  take  any  action  by 
way  of  motion  fcr  new  trial  or  appeal  from 
the  judgraer.t  in  said  cause  No.  3C07.  An  un- 
derstanding of  the  respective  rights  or  the 
parties  as  they  existed  at  the  time  of  the 
filing  of  the  motion  and  the  procedure  by 
which  such  rights  are  to  be  enforced  is,  we 
think,  essential  to  an  answer  to  these  ques- 
tions. 

[6-8]  The  final  judgment  in  cause  No.  3607 
was  rendered,  as  distinguished  from  the 
entry  thereof,  on  January  31,  1007.  Coleman 
V.  Zapp.  105  Tex.  491,  151  S.  W.  1041.  Upon 
adjournment  of  that  term  "the  jurisdiction 
or  power  of  the  court  over  it  [the  judgment] 
on  its  merits  Is  unquestionably  exhausted." 
Milam  Ck)unty  v.  Robertson,  47  Tex.  231. 
If  an  error  in  the  ministerial  entry  of  the 
judgment  were  made,  this  might  be  subse- 
quently corrected  by  a  proceeding  in  the 
same  case  on  the  initiative  of  the  court  or  a 
motion  of  the  parties,  but  "the  power  to  cor- 
rect the  record  existed  in  the  court,  not  by 
reason  of  its  continued  jurisdiction  over  the 
subject-matter,  but  by  virtue  of  its  continu- 
ing power  over  its  records/*  Hickey  v.  Beh- 
rens,  75  Tex.  488,  12  S.  W.  631.  The  nature 
and  effect  of  the  motion  in  cause  No.  3607  to 
correct  the  record  of  said  judgment  Is  clearly 
stated  in  the  opihlon  in  Coleman  v.  Zapp, 
105  Tex.  491,  161  S.  W.  1041,  thus: 

"A  proceeding  of  such  character,  whose  only 
purpose  is  to  have  the  judgment  entry  speak 
truly  the  judgment  as  rendered,  neither  asserts 
nor  seeks  the  enforcement  of  any  new  right ;  it 
presents  no  issue  between  the  parties  except  in 
respect  to  the  accuracy  of  the  record  and  other- 
wise involves  the  adjudication  of  nothing  be- 
tween them.  It  is  powerless  to  reopen  the  con- 
troversy as  closed  and  sealed  by  the  judgment 
and  makes  no  such  attempt  The  inquiry  under 
it  is  not  what  judgment  might  or  ought  to  have 


been  rendered,  but  only  what  judgment  was  ren- 
dered; and  such  is  the  sole  issue  to  be  deter- 
mined. If  an  amended  or  corrected  entry  be  or- 
dered, the  status  of  the  parties  and  their  rela- 
tive rights,  as  decreed  and  fixed  by  the  judg- 
ment, remains  untouched  and  unaltered,  in  no 
sense  adjudicated  anew,  but  only  judicially  evi- 
denced as  originally  determined." 

[9]  The  proceeding  is  not  an  "action."  It 
is  a  mere  motion  in  the  case  to  be  summarily 
disposed  of  by  the  court  without  the  interven- 
.tion  of  a  jury.  Hester  v.  Baskin,  184  S.  W. 
727;  Eddleman  v.  McGUithery,  74  Tex.  280, 
11  S.  W.  1100.  On  the  other  hand,  the  appel- 
lants attacked  the  judgment  as  rendered  as 
being  wrong  on  the  merits  and  sought  to  set 
it  aside  because  it  was  claimed  that  the  facts 
set  up  in  the  answer  showed  that  this  was 
true ;  and,  while  these  facts  are  set  up  in  the 
form  of  an  answer,  they  could  only  be  avail- 
able as  in  support  of  affirmative  relief,  which 
is  in  fact  prayed  for,  against  the  judgment 
rendered;  and  the  answer,  though  not  ex- 
pressly so  denominated,  is  to  be  really  re- 
garded as  in  the  nature  of  a  cross-action. 
The  relief  sought  therein  could  only  be  se- 
cured by  an  independent  "action,"  brought 
for  the  purpose  of  setting  aside  the  former 
judgment  in  cause  No.  3607,  and  in  "such 
case  the  new  suit  has  all  the  incidents  of  an 
original  action,  and  upon  every  issue  involv- 
ed either  party  is  entitled  to  a  regular  trial 
before  a  jury  upon  testimony  offered  In  the 
manner  usual  upon  the  hearing  of  causes 
upon  their  merits."  Eddleman  v,  McGlath- 
ery,  74  Tex.  280,  11  S.  W.  1100;  Coleman  v. 
Zapp,  supra;  Rogers  v.  Dixon,  176  S.  W, 
865.  See,  also,  Wallis  v.  Stuart,  92  Tex.  568, 
50  S.  W.  567.  We  quote  again  from  the 
opinion  in  Coleman  v.  Zapp,  supra: 

"These  two  cases  [we  interpolate  the  respec- 
tive proceedings  of  the  parties  in  this  case] 
well  illustrate  the  distinction  which  hes  clearly^ 
defined  between  a  suit  to  correct  a  judgment  be- 
cause of  the  mistake  of  the  court  in  its  rendi- 
tion, whereby  an  improper  judgment  is  render- 
ed, but  its  entry  is  in  accordance  with  the  rendi- 
tion, and  a  proceeding  to  correct  or  supply  the 
minutes  of  the  court  so  as  to  have  them  truly 
recite  the  judgment  actually  rendered.  To  cor- 
rect in  the  trial  court,  after  adjournment  of  the 
term,  a  judgment  as  rendered,  an  independent 
action  is  necessary,  as  its  jurisdiction  of  the 
case  is  at  an  end.  In  the  latter  instance  the 
court  may,  at  a  subsequent  term,  of  its  own  mo- 
tion or  upon  the  application  of  parties,  order 
the  proper  entry  because  the  inherent  power 
that  it  possesses  as  a  court  over  its  own  records 
endures  for  the  sake  of  their  verity." 

[10]  We  do  not  mean  to  say  that,  if  the 
appellees  had  answered  the  issues  tendered 
in  appellants*  answer  to  the  motion,  and 
the  court  had  actually  heard  and  decided  the 
issues  thus  made  and  rendered  judgment 
thereon,  we  would  not  consider  the  matter 
as  being  finally  disposed  of.  In  such  case, 
under  our  liberal  system  of  practice,  the  pro- 
ceeding and  judgment  thereon  might  properly 
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be  regarded  as  a  proceeding  in  an  independ- 
ent action,  though  It  was  filed  in  and  took 
the  number  and  style  of  the  original  suit. 
But  the  filing  of  the  pleading  as  a  motion,  or 
an  answer  to  a  motion  or  as  a  cross-action  in 
the  original  case,  would  not  destroy  its  na- 
ture, and  this  brings  us  back  to  the  first 
question  as  to  whether  it  is  to  be  implied 
that  this  independent  action  is  disposed  of 
by  the  entry  of  an  order  on  the  motion  in 
the  case  proper,  to  correct  thQ  Judgment.  We 
think  not.  In  support  of  the  contrary  view* 
that  line  of  authorities  is  relied  upon  which 
asserts  that  in  the  ordinary  suit  a  cross-ac- 
tion is  presumed  to  be  disposed  of  by  a  final 
Judgment  in  the  case,  **by  necessary  implica- 
tion only,  without  expressly  mentioning  it" 
Trammell  v.  Rosen,  106  Tex.  132,  167  S.  W. 
1161;  Hermann  v.  Allen,  103  Tex.  382,  128 
S.  W.  115.  The  decision  in  these  cases  is 
placed  on  the  ground  that  by  statute  final 
Judgment  in  the  case  must  dispose  of  all  the 
issues,  and  a  generlil  Judgment  entered  there- 
in is  to  be  taken  as  a  final  Judgment,  dispos- 
ing of  all  the  issues  by  implication,  if  not 
expressly  mentioned  or  reserved.  We  do  not 
think  these  decisions  applicable  to  this  case. 
We  have  here  in  effect  two  cases,  original 
cause  No.  3607.  Final  Judgment  had  already 
been  rendered  in  this  case,  and  the  only 
Jurisdiction  that  remained  was  to  act  on  the 
motion  to  correct  said  Judgment  as  entered. 
The  answer  to  the  motion  or  cross-action,  in 
so  far  as  it  attacked  the  Judgment  on  its 
merits,  presented  another  Independent  action. 
These  answers  were  filed  on  July  18  and  19, 
1917,  respectively.  The  appellees  made  no 
reply  thereto.  It  may  be  that  they  would 
not  have  been  required  to  do  so,  except  after 
service  of  citation,  and  even  then  might  pos- 
sibly have  successfully  resisted  an  effort 
to  have  the  summary  disposition  of  the  mo- 
tion in  cause  No.  3607  complicated  and  delay- 
ed by  the  trial  of  this  independent  suit.  Ap- 
pellees* attorneys  and  the  court  gave  no  at- 
tention to  this  effort  of  appellants  to  bring 
this  new  case  into  the  old  one;  for  on  July 
19,  1917,  the  court,  without  referring  to  these 
Issues  at  all,  entered  the  order  granting  the 
motion  to  correct  the  original  Judgment  as 
entered.  The  order  made  under  these  cir- 
cumstances does  not  appear  to  us  to  have  any 
analogy  to  the  "final  Judgments  in  the  case" 
being  considered  in  the  cases  decided  by  the 
Supreme  Court,  above  cited.  The  reason  for 
the  rule  announced  in  those  cases  does  not. 
In  our  opinion,  apply  here,  and  under  the 
circumstances  we  are  unwilling  to  hold  that 
this  cause  of  action  was  decided  "by  neces- 
sary implication." 

As  to  the  second  phase  of  this  question, 
appellee  contends  that  cause  No.  3607  was 
still  pending  up  to  the  time  of  the  entry  of 
the  order  correcting  the  record  of  the  former 
Judgment,  and  that  appellee  could  have  filed 
a  motion  for  new  trial  raising  all  the  issues 
presented  in  this  suit,  and  could  have  appeal- 


ed from  the  Judgment  on  the  merits  in  said 
cause,  and  that,  since  such  remedy  by  direct 
action  in  the  cause  in  which  the  Judgment 
was  rendered  was  open,  the  court  should  not 
entertain  a  separate  suit  to  set  aside  the 
Judgment  ^f  it  be  true  that  a  motion  for 
new  trial  as  suggested  could  have  been  made, 
there  might  be  some  merit  in  this  contention. 
The  authorities  referred  to  in  our  discussion 
of  the  first  phase  of  this  defease.  If  we  have 
correctly  understood  them,  would  pre<dude 
the  setting  aside  of  the  Judgment  rendered 
in  1907  on  an  ordinary  motion  for  new  trial 
(presented  for  summary  action  by  the  court, 
and  not  regarded  as  an  independent  suit) 
filed  in  July,  1911,  on  grounds  that  there  was 
error  iu  the  Judgment  on  the  merits  of  the 
case;  to  say  the  least  of  it,  grave  doubt 
would  exist  as  to  whether  such  method  of 
procedure  was  open  to  appellant.  We  assume 
that  appellant  could  have  appealed  from  the 
Judgment  in  cause  No.  8607  after  the  cor- 
rected entry  thereof.  Palmo  v.  Slayden  & 
C3o.,  100  Tex.  13,  92  «.  W.  796.  Such  appeal 
(admitting  that  a  statonent  of  the  facts  as 
to  the  evidence  upon  which  the  court  acted 
in  rendering  Judgment  in  cause  No.  3007 
could  have  been  obtained — ^the  record  here, 
without  going  into  detail,  shows  that  this 
would  have  been  attended  with  considerable 
if  not  insurmountable  difficulty)  would  have 
brought  up  for  review  only  Irregularities, 
if  any,  in  connection  with  the^  appointment 
of  the  guardian  ad  litem,  and  rendition  of 
Judgment  on  his  statement  and-  pleading,  and 
the  real  merits  of  the  appellant's  case  as  pre- 
sented in  this  suit  would  not  have  apx)eared. 
The  Supreme  Court,  in  the  cas<*  of  Hamblin 
V.  Knight,  81  Ttex.  351,  16  S.  W.  1082,  26  Am. 
St  Rep.  818,  makes  this  statement  as  to 
when  a  party  may  proceed  against  a  Judg- 
ment in  an  independent  action,  though  reme- 
dy by  direct  proceeding  in  the  case  is  still 
open: 

"Such  relief  ♦  •  •  will  not  be  adminis- 
tered when  the  party  has  an  adequate  remedy  at 
law  nor  as  a  general  rule  when  he  has  an  op- 
portunity to  make  a  motion  for  a  new  trial  at 
the  term  at  which  the  judgment  was  rendered. 
*  *  *  If  relief  against  such  a  judgment  is 
sought  during  the  continaance  of  the  term  at 
which  it  is  rendered,  and  there  exists  any  dr- 
cumstanoes  making  an  application  for  new  trial 
an  insufficient  or  a  less  effective  remedy  than  a 
separate  suit  would  afford  the  party,  upon  al- 
leging such  facts  he  should  be  allowed  to  pro- 
ceed by  separate  suit  *  *  *  instead  of  being 
confined  to  a  motion  for  new  trial." 

[11]  We  think  it  sufficiently  appears  that 
any  remedy  that  appellant  had  left  by  mo- 
tion for  new  trial  or  appeal  in  cause  No.  3607 
was  not  such  "adequate  remedy"  as  would 
preclude  her  from  maintaining  this  suit 
Sumner  v.  Crawford,  91  Tex.  129,  41  S.  W. 
995,  second  column.  The  court  below  did  not 
deny  appellant's  right  to  proceed  in  this  case 
for  this  reason,  and  we  will  not  seize  upon 
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It  as  justifying  what  we  consider  the  other- 
wise erroneous  action  of  the  court  in  denying 
appellant  the  right  to  go  to  the  jury  in  the 
case. 

For  the  reasons  stated,  the  judgment  will 
be  reversed,  and  the  cause  remanded. 

HALL,  J.  I  respectfully  dissent  from  the 
holding  of  the  majority  in  this  case,  and 
think  the  judgment  should  be  affirmed,  be- 
cause I  believe  the  plea  of  res  judicata  was 
sustained.  After  appellants  filed  their  peti- 
tion In  the  nature  of  a  bill  in  equity  in  the 
district  court  of  Wichita  county  to  set  aside 
the  original  judgment  in  cause  No.  3607  upon 
the  ground  that  Mrs.  Rogers  was  insane  at 
the  time  of  its  rendition,  and  that  it  was 
procured  through  fraud,  Waggoner  filed  his 
motion  in  cause  No.  3607  to  have,  by  a  judg- 
ment entered  nunc  pro  tunc,  the  description 
of  the  land  in  said  original  judgment  correct- 
ed. By  their  answer  filed  to  that  motion  ap- 
pellants presented  the  issue  of  fraud,  and 
thereby  met  the  effort  of  Waggoner  to  cor- 
rect the  original  judgment  with  pleadings 
attacking  its  validity  and  praying  that  it  be 
declared  void.  The  first  questlim  to  be  con- 
sidered Is:  Under  the  Texas  practice,  when 
a  motion  is  made  by  plaintiff  in  a  judgment 
to  correct  the  judgment  entry,  and  all  par- 
ties have  been  duly  served  with  notice  of  the 
motion,  is  it  permissible  for  the  defendant  in 
the  judgment  to  raise  the  issue  of  fraud  in 
its  rendition  and  ask  that  it  be  annulled,  or 
must  he  bring  a  separate  and  independent 
action  for  that  purpose?  There  is  no  stat- 
ute requiring  a  separate  action  in  such  cases, 
and  we  must  look  to  general  rules  of  proce- 
dure and  practice  for  an  answer.  As  stated 
in  the  majority  opinion: 

•*The  power  to  correct  the  records  exists  in 
the  court,  not  by  reason  of  its  continued  jaria- 
diction  over  the  subject-matter,  but  by  virtue  of 
its  continuing  power  over  its  records." 

The  quotation  is  from  Hickey  v.  Behrens, 
75  Tex.  496,  12  S.  W.  681,  and  neither  in  that 
case  nor  in  any  other  cited  by  the  majority 
is  it  said  or  even  intimated  that  defendants 
in  such  a  motion  may  not,  by  their  answer, 
assail  the  judgment  for  fraud  and  try  both 
the  ri^t,  on  the  one  hand,  to  have  the  judg- 
ment entry  amended,  «nd,  on  the  other,  to 
have  the  judgment  in  toto  set  aside  In  one 
and  the  same  proceeding.  Such  a  holding, 
in  my  opinion,  would  be  at  variance  with  the 
spirit  of  our  laws.  It  has  ever  been  the  pol- 
icy of  the  courts  of  Texas  to  discourage  a 
multiplicity  of  suits  and  to  favor  the  settling 
in  one  action  of  all  the  controversies  prac- 
ticable. I  see  nothing  impracticable  in  a  pro- 
ceeding by  one  party  to  a  judgment  to  cor- 
rect it  being  considered  together  with  a  pe- 
tition by  the  other  to  annul  it.  The  liberal- 
ity of  our  courts  in  favoring  the  Joinder  of 
causes,  the  consolidation  of  suits  and  their 
further  efforts  to  discourage  circuity  of  ac- 
tion, splitting  of  causes  of  action  and  a  mul- 
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tiplidty  of  suits,  and  the  favor  with  which 
pleas  of  intervention  and  interpleader  are 
looked  upon  is  so  well  known  that  the  cita- 
tion of  cases  to  sustain  my  contention  in  this 
partifnilar,  it  would  seem,  is  superfl^uous. 

"The  rule  against  multiplicity  of  suits  has 
peculiar  force  in  our  system  of  procedure.  With- 
in reasonable  limits  it  is  the  cardinal  principle 
as  to  joinder  of  parties  and  causes  of  action.'  • 
Even  jurisdictions  which  are  distinct  and  sep- 
arate in  other  states  are  blended  in  our  system ; 
legal  and  equitable  causes  of  action  and  grounds 
of  defense  may  be  adjusted  in  a  single  contro- 
versy." Clegg  V.  VameU,  18  Tex.  304;  Her- 
ring V.  Mason,  17  Tex.  Civ.  App.  659,  43  S.  W. 
797.      ^ 

A  few  illustrations  showing  the  practical 
applic^ion  of  the  policy  by  the  courts  may 
not  be  amiss.  In  the  case'  of  Blair  v.  Gay, 
33  Tex.  157,  we  quote  from  the  syllabus  as 
follows: 

"Administrators  of  a  deceased  lunatic  obtain- 
ed in  the  probate  court  ♦  •  •  a  decree  for 
money  against  a  former  guardian  of  the  luna-  ' 
tic's  property ;  and  afterwards,  but  within  two 
years,  they  brought  suit  in  the  district  court  on 
the  guardian's  bond  to  recover  the  amount  of 
the  decree  from  the  guardian  and  his  sureties. 
The  defendants  answered  that  the  decree  was 
rendered  without  any  appearance  or  answer  by 
the  guardian,  that  the  guardian  was  not  in- 
debted to  the  estate,  that  the  decree  was  based 
on  Confederate  money  collected  by  the  guardian 
from  an  insolvent  debtor  of  the  lunatic,  and  that 
the  guardian  was  entitled  to  credits  not  allowed 
him  in  the  decree ;  and  they  filed  a  transcript  of 
the  proceedings  of  the  probate  court,  and  pray- 
ed that  its  decree  be  revised  and  corrected. 
Held,  that  this  line  of  defense  was  competent, 
the  two  years  allowed  by  article  3922,  Pas. 
Dig.,  for  the  revision  by  the  district  court  of 
the  probate  court's  decree  being  unexpired,  and 
it  being  immaterial  in  what  manner  the  appear- 
ance of  the  parties  was  obtained  in  the  district 
court  A  policy  pervades  our  whole  system  of 
jurisprudence,  which  requires  parties  to  settle 
all  their  controversies  in  a  single  suit,  if  prac- 
tical." 

In  the  following  cases  the  attack  was  made 
on  the  judgment  by  cross-bill,  and  not  by  an 
independent  action:  Clevengcr  v.  May  field, 
86  S.  W.  1062;  Hammond  v.  Atlee,  15  Tex. 
Civ.  App.  267,  39  S.  W.  600;  Smart  v.  Pan- 
ther. 42  Tex.  Civ.  App.  262,  95  S.  W.  679. 

In  response  to  plaintiff's  motion  for  a  new  ^ 
trial,  where  defendant  for  whom  a  general 
verdict  had  been  directed  admitted  certain 
indebtedness,  the  court  may  give  plaintiff 
judgment,  and  without  aid  of  a  jury. 
Alabama  Oil  &  Pipe  Line  Co.  v.  Sun  Co.,  90 
S.  W.  202.  I  think  the  case  of  Coleman  v. 
Zapp^  105  Tex.  491,  151  S.  W.  1040,  relied 
upon  by  my  Brethren  as  supporting  their  po- 
sition, is  a  forcible  illustration  of  the  rule  I 
am  insisting  upon.  By  referring  to  the  re- 
port of  the  case  in  135  S.  W.  730,  and  read- 
ing it  in  the  same  connection,  it  will  be  seen 
that  in  1898  Zapp  and  wife  obtained  a  judg- 
ment against  Kate  Coleman,  which  became  j 

Digitized  by  LjOOQ IC 


696 


214  SOUTHWESTERN  REPORTER 


(Tex. 


dormant,  and  in  1902  an  execution  was  Is- 
sued based  upon  it  and  levied  upon  property 
'  belonging  to  Kate  Coleman,  wlio  thereupon 
filed  an  injunction  suit  to  restrain  the  sale 
upon  the  ground  that  the  Judgment  was  dor- 
mant and  the  property  levied  upon  exempt 
In  that  action  Zapp  and  wife  pleaded  their 
Judgment  and  prayed  that  it  be  revived.  ^A 
Waco  bank  intervened,  claiming  a  lien  upon 
the  property  levied  upon.  There  was  a  trial 
to  the  court,  who  made  a  docket  entry,  dated 
April  8,  1903,  perpetuating  the  injunction  in 
favor  of  Kate  Coleman,  reviving  the  Judg- 
ment against  her  for  the  balance  due  on  it 
and  for  the  intervener  bank,  foreclosing  its 
lien  against  both  Mrs.  Coleman  and  Zapp 
and  wife.  In  entering  the  Judgment  upon  the 
minutes,  that  part  of  it  which  awarded  Judg- 
ment againtjit  Mrs.  Coleman  in  favor  of  Zapp 
and  wife  for  the  balance  due  on  the  original 
Judgment  was  omitted.  A  proceeding  by 
scire  facias  was  instituted  by  Zapp  in  1909 
to  have  entered  nunc  pro  tunc  and  also  to  re- 
vive the  Judgment  rendered  in  April,  1903. 
Mrs.  Coleman  contended  that  suph  proceed- 
ing was  an  action  to  correct  a  Judgment  and 
was  barred  by  the  statute  of  limitation.  At 
the  time  Zapp  and  wife  instituted  the  pro- 
ceeding by  scire  facias  to  revive  their  Judg- 
ment and  have  it  entered  nunc  pro  tunc  they 
sued  out  an  attachment  and  had  it  levied  on 
certain  personal  property  for  which  C.  E. 
Winn  filed  a  claimant's  bond.  Mrs.  Coleman 
answered,  interposing  many  objections  to  the 
relief  sought.  Including  a  motion  to  quash 
the  attachment.  If  a  plaintiff  in  a  Judgment 
can  file  a  motion  to  have  it  entered  nunc  pro 
tunc,  and  Join  with  it  a  proceeding  to  revive 
the  Judgment,  issue,  and  attachment  based  on 
it,  and  if  in  the  same  action  a  third  party  can 
file  a  claimant's  bond  for  the  ]  property  at- 
tached and  therein  a  decree  can  be  rendered 
ordering  such  Judgment  entered  nunc  pro 
tunc,  foreclosing  the  attachment  lien  nnd  in 
addition  grant  a  recovery  against  tlie  hus- 
band of  Mrs.  Coleman,  to  whom  she  v.as  mar- 
ried since  the  original  Judgment  against  her 
was  revived  the  first  time,  and  the  Judgment 
settling  such  a  conglomeration  of  disconnect- 
ed and  unrelated  contentions  be  attirmed  by 
both  the  Court  of  Civil  Appeals  and  the  Su- 
preme Court,  certainly,  when  plaintiff  seelcs 
to  have,  as  in  this  case,  a  Judgment  correct- 
ly entered  nimc  pro  tunc,  the  defendant,  who 
alleges  she  has  never  had  her  day  in  court, 
can  intervene  and  attack  the  Judgment  for 
fraud.  I  am  convinced  that  my  Brethren 
have  given  the  language  quoted  in  the  major- 
ity opinion  from  the  opinion  of  Chief  Justic-e 
Phillips  in  the  Coleman-Zapp  Case  a  meaning 
and  interpretation  never  intended  by  the 
writer,  because  in  paragraph  9  (105  Tex. 
497,  151  S.  W.  1043)  Judge  Phillips  expressly 
approves  the  Joinder  of  the  scire  facias  and 
attachment  proceedings  with  the  motion.  In 
the  answers  filed  by  appellants  they  move 
that  the  proceeding  to  correct  the  Judgment 


be  consolidated  with  their  Independent  suit, 
numbered  4013  on  the  docket  of  the  district 
court,  brought  to  annul  the  Judgment,  but  no 
action  appears  to  have  been  taken  by  the 
court  upon  that  part  of  the  prayer.  I  think 
under  our  practice,  if  consolidation  had  been 
ordered  by  the  trial  Judge,  his  action  should 
have  been  sustained.  Spencer  v.  James,  10 
Tex.  Civ.  App.  327,  31  S.  W.  540,  43  S.  W. 
556;  Lewis  v.  Reynolds,  145  8.  W.  1072; 
Tiefel  Bros.  &  Winn  v.  Maxwell,  164  S.  W. 
319;  Young  y.  Gray,  65  Tex.  99;  State  v. 
Moore,  67  Tex.  307. 

Thb  majority  opinion  quotes  from  Milam 
County  v.  Robertson,  47  Tex.  231,  language 
to  the  effect  that  after  adjournment  of  tbe 
term  the  Jurisdiction  or  power  of  the  court 
over  its  Judgment  on  its  merits  is  unquestion- 
ably exhausted.  That  was  a  case  where  a 
motion  was  filed  in  the  Supreme  Court  to 
vacate  a  Judgment  of  that  court  because  it 
was  rendered  after  two  of  the  appellees  bad 
died,  their  death  being  shown  by  affidavits, 
and  the  motion  having  been  filed  seven  years 
after  the  Supreme  Court's  decision.  The 
whole  discussion  relates  exclusively  to  prac- 
tice In  the  Supreme  Court,  and  can,  in  my 
opinion,  have  no  bearing  whatever  upon  this 
case. 

I  am  in.  tuneful  accord  with  my  Brethren 
and  the  opinions  from  which  they  quote  sus- 
taining their  pronouncement  that  the  only 
purpose  of  a  motion  to  correct  a  Judgment  is 
to  have  the  Judgment  entry  speak  truly  the 
decree  as  rendered ;  that,  considered  alone,  it 
presents  no  issue  between  the  parties  except 
in  respect  to  the  accuracy  of  the  record ;  that 
it  Is  powerless  to  reopen  the  controversy  as 
closed  and  sealed  by  the  Judgment ;  and  that 
it  makes  no  such  attempt  I  have  no  quarrel 
with  that  doctrine,  and  but  for  the  cross- 
action  of  appellants  in  the  instant  case  I 
would  not  be  dissenting.  The  answers  and 
cross-actions  had  the  effect  of  presenting  af- 
firmatively the  issue  of  fraud  in  the  rendi- 
tion of  the  Judgment  in  addition  to  the  issue 
of  inaccuracy  in  its  entry  as  presented  by 
the  motion,  and  was  In  no  sense  &  motion 
for  new  trial  or  to  set  aside  a  Judgment  by 
default,  and  does  not  come  within  the  rule 
announced  in  the  Hester  and  Eddleman  Gases 
cited  in  the  majority  opinion.  It  is  true  that 
the  effect  of  the  answer  was  to  inject  issues 
upon  which  either  party  was  entitled  to  a 
regular  trial  before  a  Jury,  but  none  was  de- 
manded, and  they  had  a  right  to  try  before 
the  court  if  they  preferred  to  do  so.  Ans^^ere 
of  defendants  in  which  affirmative  demands 
are  made,  pleas  in  reconvention,  set-offs, 
counterclaims,  cross-actions,  cross-bills,  in- 
terpleaders, actions  for  cancellation,  refor- 
mation, and  many  other  forms  of  relief  are 
too  numerous  along  the  well-beaten  highway 
of  court  procedure  in  Texas  and  too  famil- 
iar to  require  even  a  reference  to  any  of  the 
multitude  of  cases  where  the  right  of  the  de- 
fendant to  any  and  all  such  affirmative  relief 
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was  not  only  recognized,  bat  was  not  ques- 
tioned. In  all  such  cases  the  relief  sought 
by  the  answer  might  have  and  frequently 
has  been  claimed  by  an  Independent  action 
In  whldi  the  defendant  would  have  been  the 
plaintiff.    In  the  majority  opinion  it  is  said: 

*  "We  do  not  mean  to  say  that,  if  the  appellees 
had  answered  the  issues  tendered  in  appellant's 
answer  to  the  motioD,  and  the  court  had  actually 
heard  and  decided  the  issues  thas  made  and  ren* 
-  dered  judgment  thereon,  we  would  not  consider 
the  matter  as  being  finally  disposed  of.  In  such 
case,  under  our  liberal  system  of  practice,  the 
proceeding  and  judgment  thereon  might  prop- 
erly be  regarded  as  a  proceeding  in  an  independ- 
ent action,  though  it  was  filed  in  and  took  the 
number  and  'style  of  the  original  suit  But  the 
filing  of  the  pleading  ad  a  motion,  or  an  answer 
to  a  motion,  or  as  a  cross-action  in  the  original 
case,  would  not  destroy  its  nature,  and  this 
brings  us  back  to  the  first  question  as  to  wheth- 
er it  is  to  be  implied  that  this  independent  ac- 
tion is  disposed  of  by  the  entry  of  an  order  on 
the  motion  in  the  case  proper  to  correct  the 
judgment.    We  Aink  not." 

I  think  the  issue  was  squarely  before  the 
court,  and  that  the  judgment  by  implication 
disposed  of  it  If  so,  the  question  of  fraud  is 
res  judicata. 

It  was  not  necessary  for  Waggoner  to  file 
a  formal  general  denial,  or  any  other  reply 
to  the  cross-action  of  appellants.  His  mo- 
tion was  sufficient.  The  rule  announced  in 
Hunt  V.  Makemson,  66  Tez.  9,  13,  is  that, 
when  the  plaintlff^s  pleadings  state  facts 
amounting  to  an  answer  to  a  cross-action,  it 
is,  for  the  purpose  of  making  the  evidence 
admissible,  to  be  regarded  as  an  answer.  If 
appellant  were  entitled  to  have  the  Judgment 
annulled  and  set  aside,  clearly  t!here  would 
be  no  Judgment  for  Waggoner  to  have  cor- 
rected, as  prayed  for  In  his  motion,  and  a  de- 
'  clsion  by  the  court^that  he  was  entitled  to 
have  it  corrected  is  tantamount  to  an  ad-, 
verse  declaration  of  its  validity. 

Up  to  this  point  the  case  is  in  this  condi- 
tion: (1)  In  reply  to  Waggoner's  motion  to 
correct  appellants  filed  their  cross-bill  to 
amend ;  (2)  the  parties  have  all  appeared  and 
are  before  the  court;  (3)  the  issues  are  sharp- 
ly drawn  in  the  pleadings  on  file  and  unob^ 
Jected  to ;  (4)  a  Judgment  is  entered  overrul- 
ing appellant's  exceptions  to  the  motion  and 
granting  the  prayer  of  the  movant,  but  say- 
ing nothing  at  all  about  the  cross-action. 
The  final  question  now  is:  Does  such  a  Judg- 
ment, rendered  under  such  circumstances, 
by  implication  dispose  of  the  issue  of  fraud 
presented  by  the  cross-action?  I  think  it 
does.  Appellants  appealed  ftom  that  Judg- 
ment, but,  it  seems,  in  their  appeal  question- 
ed only  the  right  of  Waggoner  to  amend  the 
Judgment  on  the  ground  of  limlfStions.  See 
Waggoner  v.  Rogers,  108  Tex.  328,  193  S.  W. 
136.  The  nature  of  the  relief  sought  by  the 
respective  parties  is  diametrically  opposed 
one  to  the  other.  If  the  original  Judgment 
bad  been  declared  void,  there  was  no  Judg- 
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ment  to  amend,  and  a  decision  of  the  court 
that  it  should  be  amended  necessarily  implies 
that  it  was  valid.  Courts  do  not  amend  void 
Judgments.  In  Trammell  v.  Rosen,  106  Tex. 
132,  157  S.  W.  1161.  The  Supreme  Court,  it 
seems  to  me,  settled  this  question.  Rosen* 
sued  Trammell  upon  notes  secured  by  ven- 
dor's lien  upon  certain  lots,  including  lot  No. 
7,  praying  for  Judgment  and  foreclosure  up- 
on all  the  lots.  Mrs.  Trammell  made  her- 
self a  party,  and.  Joined  by  her  husband, 
pleaded  that  lot  No.  7  was  their  homestead. 
They  also  prayed  for  damages  for  the  wrong- 
ful and  malicious  Issuance  and  levy  of  a  writ 
of  sequestration.  In  obedience  to  the  direc- 
tion of  the  court  the  Jury  returned  a  verdict 
against  W..M.  Trammell  for  the  amount  of 
the  notes,  for  foreclosure  of  the  lien  upon 
all  of  the  lots,  and  against  defendants  on 
their  counterclaim  for  damages.  The  Judg- 
ment was  entered  accordingly,  except  that  it 
made  no  express  mention  of  the  counterclaim. 
Neither  the  verdict  nor  the  Judgment  men- 
tioned the  homestead  claim.  Trammell  and 
wife  appealed,  and  the  appeal  was  dismissed 
by  the  Court  of  Civil  Appeals.  Upon  writ  of 
error  to  the  Supreme  Court,  Judge  Hawkins, 
delivering  the  opinion,  said  oa  this  question: 

"(2)  The  controlling  issue  here,  as  this  case 
is  presented  to  us,  is:  Was  the  judgment  in 
question  final?  If  final,  the  appeal  of  plaintiffs 
in  error  should  have  been  entertained  by  the 
Court  of  Civil  Appeals ;  if  not  final,  the  action 
of  that  court  dismissing  said  appeal  must  be 
sustained.  Upon  that  issue  there  have  long 
been  in  this  state  two  well-defined  and  sharply 
conflicting  lines  of  decisions  by  Courts  of  Civil 
Appeals.  Such  conflict «  arises  particularly,  it 
seems,  upon  the  construction  given  to  article 
1994,  R.  S.  1911,  relating  to  the  form  of  judg- 
ments of  district  and  county  courts;  those 
Courts  of  Civil  Appeals  who  adhere  to  a  strict 
rule  of  construction  in  the  premises  holding 
that  a  judgment  which  does  not  in  express  terms 
specifically  dispose  of  a  cross-action  or  counter- 
claim is  not  a  final  judgment,  such  as  will  sup- 
port an  appeal,  and  those  adhering  to  a  more 
liberal  rule  of  construction  holding  that  a  judg- 
ment may  be  final  even  though  it  disposes  of 
such  cross-action  or  counterclaim  by  necessary 
implication  only,  without  expressly  mentioning 
it.  Said  sUtute  is  as  follows:  'Art.  1994. 
(1335).  The  judgment  of  the  court  shall  con- 
form to  the  pleadings,  the  nature  of  the  case 
proved  and  the  verdict,  if  any,  and  shall  be  so 
framed  as  to  give  the  party  all  the  relief  to 
which  he  may  be  entitled  either  in  law  or  eq- 
uity.' " 

After  referring  to  a  number  of  decisions 
by  certain  Courts  of  Civil  Appeals,  showing 
the  conflict  and  discussing  several  decisions 
of  the  Supreme  Court,  Judge  Hawkins  pro- 
ceeds: 

"In  Rackley  v.  Fowlkes,  89  Tex.  613,  36  S. 
W.  77,  this  court  held :  The  proposition  seems 
to  be  sound  in  principle  and  well  supported  by 
authority  that,  where  the  pleadings  and  judg- 
ment in  evidence  show  that  the  pleadings  upon 
which  the  trial  was  had  put  in  issue  plaintiff's 
right  to  recover  upon  two  causes  of  action,  the 


Digitized  by  LjOOQIC 


698 


214  SOUTHWESTERN  REPORTE^B 


(Tex. 


judgment  awards  him  a  recovery  upon  one,  but 
is  silent  as  to  the  other,  such  judgment  is  prima 
facie  an  adjudication  that  he  was  not  entitled 
to  recover  upon  such  other  cause.* 

•*Daviea  v.  Thomson,  92  Tex.  891,  49  S.  W. 
215,  was  a  suit  by  the  heirs  of  Thomson,  de- 
ceased, against  the  heirs  and  administrators  of 
Davies,  deceased,  for  recovery  of  one-half  of 
certain  real  and  personal  property  held  and  con- 
trolled by  Davies  at  the  time  of  his  death,  and 
one-half  of  all  increase  and  gains  in  said  prop- 
erty since  his  death,  and  one-half  of  all  money 
received  from  sales  of  any  of  said  property  since 
that  time.  If  the  allegations  of  the  petition 
were  true,  plaintiffs  were  entitled  to  recover 
everything  sued  for  by  them.  The  jury  found 
simply :  'For  the  plaintiffs  in  the  sum  of  $14,- 
000.'  The  court  entered  judgment  accordingly. 
Upon  appeal,  this  question  was  certified  to  this 
court:  'Is  the  judgment  a  final  judgment  from 
which  an  appeal  may  be  taken?  The  contention 
is  that  the  verdict  and  judgment  should  have  in 
terms  made  some  disposition  of  the  real  es- 
tate.' In  answering  said  question  this  court 
quoted  approvingly  the  foregoing  excerpt  from 
its  opinion  in  the  Rackley  Case,  and  added: 
'The  proposition  there  announced  was  directly 
involved  ifi  the  decision  of  that  case  and  is  de- 
cisive of  the  question  certified.  The  judgment, 
in  our  opinion,  should  be  construed  to  mean 
that  the  plaintiffs  recover  of  the  defendants  the 
sum  of  $14,000  and  costs,  and  that  they  are  to 
take  nothing  more  either  in  the  property  claim- 
ed or  in  money.  We  answered  the  question  in 
the  affirmative.' 

"The  principle  which  controlled  the  last-men- 
tioned two  cases  is,  we  think,  applicable  in  great 
measure  to  this  case.  The  rule  is  thus  stated  in 
Freeman  on  Judgments,  |  279,  and  note  1: 
'There  is  no  doubt  that,  if  a  set-off  is  presented 
by  defendant  in  his  pleadings,  attempted  to  be 
supported  by  evidence  to  the  jury,  it  will, 
whether  allowed  or  disallowed,  become  res  judi- 
cata. It  is  settled  by  the  judgment  as  con- 
clusively, when  it  does  not  appear  to  have  been 
allowed,  as  though  there  were  an  express  finding 
against  it'"— citing  authorities. 

A  further  clear  and  emphatic  decision  by 
the  Supreme  Court,  which  in  my  judgment  is 
conclusive  of  this  appeal,  is  in  the  case  of 
Hermann  v.  Allen,  103  Tex.  382, 128  S.  W.  115, 
being  an  action  by  Allen  to  recover  damages 
for  the  wrongful  Issuance  and  service  upon 
him  of  a  writ  of  injunction  in  a  former  ac- 
tion against  him,  and  another,  by  Hermann 
and  another,  restraining  him  from  moving  a 
house  which  belonged  to  him,  but  situated  on, 
land  belonging  to  Hermann.  Judge  Williams, 
for  the  court,  said: 

"One  of  the  questions  before  us  arises  upon 
Hermann's  plea  of  res  judicata,  based  on  the 
judgment  in  the  former  case.  In  that  action 
Allen  pleaded  in  reconvention  his  right  to  the 
house,  the  wrongfulness  of  the  injunction,  and 
damages  suffered  by  him  from  the  service  of  it 
upon  him.  That  cause  was  tried  in  the  dis- 
trict court  on  its  merits,  with  such  plea  be- 
fore the  court,  and  judgment  was  rendered  in 
favor  of  the  plaintiff  therein  perpetuating  the 
injunction.  Wc  shall  assume  that  the  state- 
ment of  the  Court  of  Civil  Appeals  that  no 
evidence  was  offered  to  show  the  damages  sus- 


tained by  Allen  is  correct,  although  it  is  ques- 
tioned by  plaintiff  in  error.  Upon  Allen's  ap- 
peal from  that  judgment  the  Court  of  Civil  Ap- 
peals reversed  it  ([44  Tex.  Civ.  App.  125]  97 
S.  W.  1063),  and,  p]S>ceeding  to  render  such 
judgment  as  the  trial  court  should  have  render- 
ed, adjudged  that  the  injunction  be  dissolved, 
that  the  plaintiffs  take  nothing  by  their  actioo, . 
and  that  defendants  recover  all  costs  of  suit 
Nothing  was  said  in  either  judgment  of  the  plea 
in  reconvention  for  damages.  In  the  present 
case  the  district  court  and  the  Court  of  Civil 
Appeals  (118  S.  W.  704)  overruled  the  conten- 
tion of  plaintiff  in  error  that  the  claim  for  dam- 
ages was  adjudicated  by  the  former  judgment 
The  former  judgment  of  the  Court  of  Civil  Ap- 
peals is  the  one  upon  whidi  the  question  must 
depend,  since  that  court  set  aside  the  judgment 
of  the  trial  court  and  substituted  its  own  as 
the  final  disposition  of  the  entire  cause.  It  is 
of  the  same  effect  as  if  it  had  been  rendered  by 
the  district  court  at  the  end  of  the  trial  and 
no  appeal  had  been  taken.  Necessarily  being  the 
final  judgment,  it  disposed  finally  of  all  the  is- 
sues pending  in  the  cause  when  it  was  rendered 
determining  all  the  rights  of  the  parties  in  is- 
sue therein  and  becoming  the  measure  of  the 
relief  to  which  they  were  entitled.  The  plead- 
ings certainly  put  in  issue:  (1)  The  right  of 
the  defendant  therein  to  move  Uie  house;  and 
(2)  the  right  of  Allen  to  recover  damages  caused 
by  Hermann's  interference  with  that  right 
The  judgment  determined  the  first  in  his  favor, 
saying  nothing  about  the  second.  This  was  nec- 
essarily an  adjudication  that  that  which  was 
given  was  all  that  he  had  shown  himself  to  be 
entitled  to.  The  necessary  legal  effect  of  the 
failure  to  award  damages  for  which  a  daim 
was  pending  in  the  pleadings  was  a  denial  of 
the  right  to  them.  This  does  not  mean  that  it 
appears  the  court  actually  made  a  decision  upon 
the  plea  in  reconvention.  The  record  does  not 
show  whether  that  was  done  or  not.  The  prop- 
osition is  that  the  necessary  legal  effect  of  a 
final  judgment  is  to  determine  finally  a  cause  of 
action  set  up  in  the  pleadings  and  pending  for 
decision  in  the  cause  when  that  judgment  is 
pronounced,  unless,  indeed,  the  court  exclude  it 
from  the  scope  of  its  action;  and  this  whether 
the  judgment  result  from  actual  decision  oi' 
oversight  of  the  court  That  which  is  adjudged 
is  the  decision  of  the  court  that  it  is  all  the  par- 
ties are  entitled  to.  In  determining  the  effect 
of  a  judgment  it  sometimes  is  important  to  in- 
quire whether  or  not  the  particular  question  or 
issue  was  tried  and  decided  in  the  cause  ia 
which  the  judgment  was  rendered.  That  is  true 
although  *  *  *  the  cause  of  action  is  not 
the  same  in  the  second  as  that  decided  in  the 
first  action;  it  is  claimed  that  a  party  to  the 
second  is  estopped  upon  a  question  given  to 
both  which  was  decided  in  the  first  Nichols 
V.  Dibbrell,  61  Tex.  641;  Hamrick  v.  Gurley, 
93  Tex.  480,  54  S.  W.  347,  55  S.  W.  119,  56  S. 
W.  330,  and  authorities  cited.  Such  an  inquiry 
is  out  of  place  where  the  cause  of  action  is  the 
same  in  the  two  causes  and  a  final  judgment  on 
the  merits  has  been  rendered  in  the  first  Of 
course,  we  do  not  hold  that  the  defendant  is 
bound  to  plead  in  reconvention  his  damages  in 
such  an  action,  or  that,  having  done  so,  he 
he  must  prosecute  his  plea  to  final  judgment 
We  may  fully  concede  his  right  entirely  to  with- 
hold such  a  daim  and  to  await  the  termination 
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of  the  cause,  or,  if  he  has  filed  a  plea  in  re- 
convention, to  withdraw  or  diecontinne  it  be- 
fore trial  and  in  either  case,  after  the  termina- 
tion of  that  litigation,  to  bring  his  independent 
action  for  damages  sustained.  But  we  cannot 
concede  that  he  can  go  to  trial  and  submit  his 
cause  for  decision  upon  pleadings  raising  such 
an  issue,  and  afterwards  be  heard  to  say  that 
it  was  not  involved  in  the  final  judgment  mere- 
ly because  he  introduced  no  evidence  to  sus- 
tain it  and  no  mention  was  made  of  it.  The 
absence  of  evidence  constitutes  the  best  of  rea- 
sons for  denying  it ;  the  failure  to  sustain  it  is 
a  denial  of  it. 

**In  the  case  of  Flippen  et  al.  v.  Dixon,  83 
Tex.  421,  18  S.  W.  803.  29  Am.  St  Rep.  653, 
a  writ  of  sequestration  was  sued  out  and  levied, 
and  the  defendant  claimed  in  reconvention  the 
damages  caused  thereby.  At  the  trial  he  ad- 
duced evidence  in  support  of  his  daim,  but  the 
judgment  made  no  reference  to  it  in  submitting 
the  cause  to  the  jury  on  special  issues.  Judg- 
ment was  rendered  in  the  defendant's  favor 
which  said  nothing  of  his  claim  for  damages, 
and  another  suit  was  then  brought  by  him  to 
recover  them.  This  court  held  that  he  was  pre- 
duded.  by  the  judgment.  It  will'  be  seen  that 
the  only  fact  which  could  be  urged  to  distin- 
guish that  case  from  this  is  that  Dixon  adduced 
evidence  to  support  his  daim,  which  Allen  di<l 
not.  That  a  mere  failure  to  adduce  evidence  of 
a  daim  put  in  issue  by  pleadings  cannot  be  urg- 
ed to  limit  the  effect  of  the  judgment,  if  au- 
thority were  needed  for  so  plain  a  proposition, 
is  settled  by  the  decisions  of  this  court.  Fish 
v.  Miller,  20  Tex.  582 ;  Roberts  v.  Johnson,  48 
Tex.  137. 

"The  difference  betweoi  a  judgment  in  a  case 
like  this,  where  a  right  or  daim  is  pleaded  and 
in  issue,  when  a  judgment  is  rendered,  and  one 
in  which,  though  existing,  it  is  not  set  up  and 
is  separable  from  the  cause  of  action  which  is 
pleaded,  is  illustrated  by  the  decision  in  Rob- 
erts V.  Johnson,  supra,  Blippen  v.  Dixon,  supra, 
and  Johnson  v.  Murphy,  17  Tex.  216,  the  first 
class,  and  McAlpine  v.  Burnett,  19  Tex.  600, 
Ball  V.  Hill,  48  Tex.  634,  Waldrom  v.  Zacharie, 
54  Tex.  504,  and  Kempner  v.  Comer,  73  Tex. 
201,  11  S.  W.  194,  the  second  dass.  The  rea- 
son for  this  difference  is  that  a  judgment 
is  logically  to  be  taken  as  disposing  of  all  the 
issues  pending  for  decision  under  the  pleadings 
in  the  cause,  unless  the  court  exclude  some  of 
them  from  the  effect  of  the  adjudication,  an  ex- 
ception made  by  other  dedsions.  Ck>nverse  ▼. 
Davis,  90  Tex.  462,  39  S.  W.  277;  Groesbeck 
V.  Crow,  91  Tex.  74,  40  S.  W.  1028:  Teal  v. 
Terrell,  48  Tex.  508;  Williams  v.  WUey,  96 
Tex.  152,  71  S.  W.  12.  The  trial  court  there- 
fore erred  in  this  case  in  refusing  to  instruct 
that  the  former  judgment  precluded  a  recovery 
by  plaintiff  herein  of  any  damages  which  ac- 
crued prior  to  the  time  of  its  rendition." 

Many  authorities  from  other  jurisdictions 
might  be  dted  announcing  the  same  doctrine, 
but  the  question  seems  to  be  so  well  settled 
in  this  state  by  our  own  decisions  cited  above 
and  the  following  that  I  deem  it  unnecessary 
to  farther  discuss  the  question  or  prolong  the 
opinion  by  quoting  from  any  of  them.  See 
Stockwell  V.  Melbem,  168  S.  W.  405;  Pitt  v. 
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Gilbert,  190  S.  W.  1157;  Grain  et  al.  t.  Na- 
tional Life  Insurance  Co.,  56  Tex,  Civ.  App, 
406,  120  S.  W.  1098;  Hanrlck  v.  Hanrick 
(Sup.)  173  S.  W.  211;  Bomar  y.  Smith,  195 
S.  W.  965;  Swan  v.  Price,  162  S.  W.  994; 
Houston  V.  Gonzales  Independent  School 
District,  202  S.  W.  963  (8).  In  McKenzie  v. 
Withers  (Sup.)  206  S.  W.  503,  Montgomery. 
P.  J.,  of  section  B  of  the  Commission  of  Ap- 
peals, in  an  able  opinion,  announced  the  same 
rule.  It  is  true  that  In  the  same  volume  and 
on  the  same  page  the  Supreme  Court  in  that 
case  disowns  and  declines  to  stand  even  as 
godfather  to  it  or  any  of  the  offspring  of 
the  Commissions  of  Appeals,  simply  con- 
senting that  it  shall  live  and  be  enrolled  on 
the  parish  register.  Believing,  however,  it 
to  be  a  vigorous  offshoot,  with  a  striking 
family  resemblance  to  Rosen-Trammell  and 
Hermann-Allen,  supra,  I  hereby  adopt  it, 
and  will,  as  far  as  I  can,  thereby  remove  the 
bar  sinister. 
I  think  the  judgment  should  be  affirmed. 


CHICAGO,  R.  I.  &  G.  BY.  CO.  v.  MITCHUM. 
(No.  9039.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

May  10,  1919.    Rehearing  Denied 

June  14,  1919.) 

1.  Appkal  and  Ebbob  ^s»1097(6)— 'Decision 
ON  FoBifEB  Appeal— Law  of  Case. 

Where  the  Supreme  Court  reversed  a  deter- 
mination of  one  of  the  Circuit  Courts  of  Ap- 
peals, which  found  that  plaintiff  was  guilty  of 
contributory  negligence  as  a  matter  of  law,  held 
that,  on  appeal  from  a  later  judgment  in  plain- 
tifTs  fevor,  the  decision  of  the  Circuit  Court  of 
Appeals,  though  the  facts  were  the  same  as  on 
the  subsequent  trial,  is  not  conclusive  that 
plaintiff  was  guilty  of  contributory  negligence. 

2.  Masteb  and   Servant  ^s»289(35)— Inju- 
ries TO  Servant  —  ESviDENOB  —  CoNTBiBU- 

TOBT  NeOUOENCE. 

In  an  action  by  a  section  hand  injured  by  a 
fall  while  helping  to  remove  a  hand  car  to  pre- 
vent a  collision,  evidence  held  insufficient  to 
show  contributory  negligence  as  a  matter  of 
law,  though  the  rule  requiring  operation  of  car 
with  persons  looking  both  ways,  was  violated, 
it  appearing  that  the  foreman  was  supposed 
to  maintain  a  lookout. 

3.  Damages  ^=»210(1)— Pebsonal  Tnjitbies— 
Submission  of  Question  to  Jubt. 

Where  there  was  no  evidence  that  an  injur- 
ed servant  ever  had  tuberculosis,  refusal  of  spe- 
cial instruction  submitting  to  the  jury  the  ques- 
tion whether  the  injury,  which  assumed  the 
form  of  a  pronounced  curvature  of  the  spine, 
was  the  result  of  tuberculosis,  was  proper, 
though  there  was  medical  testimony  that  it  was 
possible  for  tuberculosis  to  cause  such  curvature. 

4.  Masteb  and  Sebvant  ^=s>296(13)  —  Inju- 
ries to  Sebvant— iNSTBucnoNS. 

On  proof  that  a  isection  hand,  who  fell  while 
removing  a  hand  car  to  prevent  a  collision,  had 
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violated  a  rule  requiring  hand  car  operatives  to 
look  in  both  directions  for  trains,  but  the  fore- 
man was  supposed  to  be  on  the  lookout,  the  giv- 
ing of  an  instruction  that  the  fault  or  negli- 
gence precluding  recovery  is  not  the  least  de- 
gree of  fault  or  negligence,  but  must  be  of  such 
degree  as  to  amount  to  want  of  ordinary  care,  is 
no  ground  for  complaint. 

5.  Master  and  Servant  ^=>296(15)  —  Inju- 
KiEs  TO  Servant— Instbuctions. 
In  an  action  by  a  section  hand  hurt  by  a 
fall  while  removing  a  hand  car  to  prevent  col- 
lision with  a  fast  passenger  train,  a  charge  on 
contributory  negligence  which  adverted  to  plain- 
tiff's claim  that  he  was  attempting  to  remove 
the  car  to  save  life,  held  not  objectionable. 

Appeal  from  District  Court,  Wise  County; 
F.  O.  M.  Einsey,  Judge. 

Action  by  J.  H.  Mitchum  against  the 
Chicago,  Rock  Island  &  Gulf  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirpied. 

Lassiter  &  Harrison,  of  Ft.  Worth,  and 
McMurray  &  Gettys,  of  Decatur,  for  ap- 
pellant 

R.  E.  Carswell,  of  Decatur,  and  R.  F. 
Milam,  of  Ft.  Worth,  for  appellee. 

CONNER,  0.  J.  Appellee,  Mitchum,  In- 
stituted this  suit  against  the  appellant  to 
recover  damages  for  personal  injuries.  As 
alleged,  the  injuries  were  the  result  of  a  fall 
alleged  to  have  been  occasioned  or  proximate- 
ly caused  by  the  negligence  of  certain  em- 
ployes of  the  railway  company.  The  injuries 
are  alleged  to  have  occurred  on  or  about  the 
20th  day  of  January,  1907,  and  the  record 
shows  that  there  has  been  at  least  three 
trials  upon  which  Mitchum  recovered  a  Judg- 
ment, and  the  case  has  been  before  our  appel- 
late tribunals  three  or  more  times.  On  the 
first  appeal  the  Judgment  In  appellee's  favor 
was  reversed  by  the  Texarkana  Court  of  Ap- 
peals on  the  ground  that  appellee  was,  as  a 
matter  of  law  under  the  evidence,  guilty  ot 
the  contributory  negligence  alleged  against 
him.  See  C,  R.  I.  &  G.  Ry.  Co.  v.  Mitchum, 
140  S.  W.  811.  On  writ  of  error,  however, 
our  Supreme  Court  held  that  the  Texarkana 
court  was  in  error  in  the  ruling  that  the  cir- 
cumstances established  appellee's  contribu- 
tory negligence  as  a  matter  of  law,  and  re- 
versed the  Judgment,  and  remanded  the 
cause  to  the  district  court  for  a  determina- 
tion of  the  issue  by  a  Jury  as  one  of  fact 
See  Mitchum  v.  C,  R.  I.  &  G.  Ry.  Co.,  107 
Tex.  34,  173  S.  W.  879.  Upon  another  trial 
appellee  again  recovered  a  Judgment,  which, 
on  appeal  to  this  court,  was  reversed,  and 
the  cause  again  remanded  to  the  trial  court 
upon  the  ground  that  the  court  erred  in  re- 
fusing one  of  appellant's  special  instructions. 
See  C,  R.  I.  &  G.  Ry.  Co.  v.  Mitchum,  194 
S.  W.  622.    A  reference  to  the  cases  men- 


tioned will  give  a  very  complete  knowledge 
of  the  history  and  circumstances  of  the  case, 
but  it  will  not  be  out  of 'place  to  here  present 
a  brief  statement  of  the  facts. 

The  plaintiff  alleged  in  his  petition  that 
he,  together  with  two  section  hands,  and 
Charles  Wicker,  their  foreman,  were  in 
charge  of  a  hand  car  at  work  on  the  defend- 
ant's track ;  that  Wicker  left  the.  section 
hands  at  work,  and  walked  sonth  to  a  curve 
to  ascertain  if  a  train  was  approaching  from 
that  directiott,  directing  the  section  crew  to 
follow  him  with  the  car  when  signaled;  that 
while  watching  the  foreman  fbr  a  signal  one 
of  appellant's  passenger  trains,  without 
warning  and  rapidly,  suddenly  approached 
from  the  north,  and  appellee  and  his  co-work- 
ers undertook  to  remove  the  hand  car  from 
the  track,  and  that  while  the  plaintiff  was 
engaged  in  so  doing  he  slipped  and  fell  upon 
the  rails  and  injured  his  back.  It  is  alleg- 
ed that  Wicker,  the  foreman,  was  guilty  of 
negligence  in  failing  to  observe  tlie  approach 
of  the  train  from  the  north  and  give  due 
warning  thereof  in  time  to  enable  the  crew 
to  remove  the  hand  car  with  safety,  and  that 
operatives  of  the  train  were  likewise  guilty 
of  negligence  in  failing  to  give  warning,  by 
whistle  or  bell,  of  their  approach. 

The  defendant  pleaded  a  general  denial, 
and  specially  averred  that  the  plaintiff  was 
guilty  of  contributory  negligence  in  that  he 
knew  that  a  passenger  train  was  then  about 
due  to  arrive  from  the  north,  and  that  un- 
der the  rules  of  the  company  by  which  he 
was  employed  it  was  his  duty  at  all  times 
while  at  work  on  the  track,  or  while  riding 
on  the  hand  car  on  the  track,  to  keep  a  look- 
out for  trains;  that  it  was  especially  his 
duty,  under  a  rule  of  the  company,  and  the 
duty  of  the  other  section  men  with  him,  to 
ride  on  the  hand  car  in  such  position  as  that 
members  of  the  crew  would  be  facing  both 
ways,  and  that  he  and  the  men  with  him  on 
the  occasion  in  question  knowingly  violated 
this  rule,  and  that  he  was  negligent  in  fail- 
ing to  observe  It,  and  In  falling  to  keep  a 
lookout  for  trains.  It  is  further  alleged 
that  such  contributory  negligence  on  the 
plaintiff's  part  was  the  proximate  cause  of 
his  injury. 

The  case  was  tried  by  a  Jury,  and  the 
trial  resulted  in  a  verdict  and  Judgment  in 
plaintiff's  favor  for  the  sum  of  $15,000,  from 
which  the  appellant  has  appealed. 

[11  The  vital  question  In  the  case  is  wheth- 
er appellee  was  guilty  of  contributory  negli- 
gence under  the  circumstances.  Appellant 
insists  that  he  was,  both  as  a  matter  of  law 
and  as  a  matter  of  fact  It  is  insisted  that 
under  the  circumstances  and  under  the  deci- 
sion of  the  Texarkana  court  we  should  so 
hold,  it  being  contended  in  this  connection 
that  the  decision  of  the  Texarkana  court  is 
stare  decisis  of  this  point    The  statement 
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of  facts  as  prescftited  to  the  Texarkana  court 
is  not  before  us»  and  we  have  no  means  of 
knowing  that  the  circihnstances.  as  then 
presented  are  precisely  the  same  as  now  and 
here  appear,  nor  does  the  record  now  before 
us  or  the  briefs  of  coimsel  present  evidence 
that  there  are  no  material  differences.  But 
if  It  be  assumed  that  in  all  material  respects 
the  circumstances  in  the  two  records  are  the 
same,  it  must,  nevertheless,  be  held,  we 
think,  in  view  of  the  express  ruling  of  the 
Supreme  Court,  that  the  circumstances  make 
the  issue  one  of  fact  to  be  determined  by  a 
jury.  In  our  determination  of  this  issue, 
therefore,  we  think  we  must  approach  the 
question  in  the  light  of  the  facts  as  now 
and  here  presented,  uninfluenced  by  the  con* 
elusion  of  the  Texarkana  court,  however 
much  we  might,  and  indeed  should,  other- 
wise give  weight  to  the  conclusion  of  that 
able  tribunal. 

[2]  In  the  decision  of  the  Supreme  Court 
referred  to  it  was  said  that,  "in  order  to 
test  that  question  [the  issue  of  appellee's 
contributory  negligence],  we  must  give  to 
all  evidence  which  would  tend  to  show  that 
he  was  guilty  of  negligence  the  construction 
most  favorable  to  him,  and  determine  the 
question  by  the  construction  of  the  testimony 
most  favorable  to  him  in  support  of  the  find- 
ing of  the  jury."  Guided  by  such  a  rule,  we 
have  been  unable  to  say  that  the  evidence 
before  us  as  a  matter  of  law  establishes  the 
alleged  fact  that  he  was  guilty  of  contribu- 
tory negligence  as  alleged  by  the  appellant, 
or  that  the  evidence  on  this  issue  is  so  over- 
whelmingly against  the  verdict  of  the  jury 
as  to  require  us  to  set  aside  that  verdict  in 
appellant's  favor.  We  will  not,  under  the 
circumstances,  set  out  the  evidence  on  this 
point  in  full,  but  substantially  appellee's 
evidence  was  to  the  effect  that  on  the  occa- 
sion in  question  one  of  appellant's  passenger 
trains  approached  rapidly  from  the  north 
without  giving  any  warning  of  Its  approach, 
and  had  got  within  a  very  short  distance  of 
appellee  and  the  other  employes  on  the  hand 
car  before  the  approaching  train  was  dis- 
covered, and  that  in  order  to  save  the  lives 
of  the  passengers  he  and  the  other  section 
men  undertook  to  remove  the  hand  car  from 
the  track,  and  in  so  doing  he  (appellee)  fell 
thereon  and  Injured  his  back;  that  while 
there  was  a  rule  of  the  company  requiring 
employes  in  operating  a  hand  car  to  so  face 
as  that  some  of  them  would  look  both  ways, 
and  that  had  this  been  done  on  the  occasion 
in  question  the  train  from  the  north  would 
have  been  discovered  in  time  to  have  removed 
the  hand  car  safely,  this  rule  was  not  opera- 
tive when  employ6s  of  a  hand  car  crew  had  a 
flagman  out  as  on  the  occasion  In  question 
In  the  person  of  the  foreman  Wicker;  thatl 
in  such  cases  they,  the  operatives  of  the 
hand  car,  were  "supposed"  to.  watch  the 
flagman  whose  duty  it  was  to  protect  the 
members  of  the  crew  on  the  hand  car;  that 


on  the  occasion  in  question  Wicker  had  gone 
forward,  had  ascended  an  elevation  from 
which  he  could  see  in  both  directions,  and 
that  had  he  guarded  appellee  and  his  fellow 
workmen,  as  it  was  his  duty  to  do  under  the 
rule,  he  would  have  seen  the  train  from  the 
north  in  time  to  have  given  due  warning 
thereof.  Appellee  testified  that,  when  the 
foreman  left  the  crew  going  south  to  see  if 
a  train  was  approaching  around  the  curve 
in  that  direction^  they  kept  looking  to  him, 
awaiting  his  signal,  and  that  he  finally  sig- 
naled them  to  come  on.  Appellee  testified 
further  that  "when  Wicker  motioned  us  to 
come  on  and  we  started  on,  I  don't  think  I 
looked  north  to  see  whether  a  train  was  com- 
ing from  the  north,  because  I  was  laboring 
under  the  rule  that  Wicker  was  standing 
between  us  and  all  danger  by  flagging  trains, 
I  mean  looking  out  for  all  trains,  and  notify- 
ing us  to  get  in  th^  clear."  The  following 
questions  and  answers  In  this  connection  are 
also  present  in  the  record: 

"Q.  I  will  ask  you  if  it  was  not  required  of 
a  section  hand,  if  it  was  not  his  duty,  to  look 
out  for  trains  at  all  times,  at  all  places,  regard- 
less of  the  foreman?  A.  If  the  foreman  was 
not  there;    yes. 

"Q.  Did  you  get  off  the  car  when  Wicker 
left?    A.  No,  sir;   never  did. 

"Q.  Still  remained  on  the  car?    A.  Yes.  sir. 

"Q.  Did  you  hear  any  train  at  that  time  r  A. 
No,  sir. 

"Q.  Did  you  see  any?    A.  No,  sir. 

"Q.  Did  you  look  for  any?    A.  No,  sir. 

"Q.  State  why  you  didn't  lools  north.  A.  Wc 
were  watching.  Wicker  was  flagging,  we  were 
lookingfor  him ;   we  had  no  occasion. 

"Q.  Was  that  the  rule?     A,  Yc«,  sir. 

"Q.  What  was  he  flagging?  What  way  was 
he  flagging?  A.  flagging  both  ways ;  he  got  up 
on  the  dump  to  look  both  ways,  so  he  could. 

"Q.  Could  he  see  north  down  there  on  the 
track  where  you  were?    A.  Yes,  sir. 

"Q.  Was  that  your  duty  to  watch  him  flag- 
ging?    A.  Yes,  sir. 

•*Q.  Why  didn't  you  look  north  for  a  train  be- 
fore you  started?  A.  Why  we  were  looking 
for  him. 

"Q.  Wasn't  it  the  duty  of  a  section  hand,  re- 
gardless of  the  foreman,  at  all  times,  when  mov- 
ing a  hand  car  along,  that  there  was  a  look- 
out on  that  car ;  that,  if  there  were  two  men  or 
more  on  a  car,  one  must  face  south,  on  that 
road?  A.  Any  one  flagging;  they  looked  for 
the  one  flagging. 

"Q.  Did  you  understand  what  I  asked  you? 
A.  Go  ahead  and  ask  the  question. 

"Q.  Wasn't  it  the  duty  of  section  men,  where 
there  was  as  many  as  two  or  more  on  a  car, 
whou  the  car  was  moving,  to  have  one  man  face 
each  way  regardless  of  the  foreman?  A.  I 
don't  know  whether  that  was  the  rule  or  not. 

"Q.  Wicker  could  have  seen  it  from  where  he 
was?  You  could  have  sren  it  plainer,  much 
plainer,  from  whore  you  was?  A.  No;  I  don't 
believe  I  could.    He  was  on  the  embankment." 

We  think  that  under  the  drcumstances 
indicated  by  the  testimony  quoted,  and  by 
the  questions  and  answers  above  given,  that 
it  cannot  be  said  that  the  mere  fact  that 
appellee  violated  a  rule  of  the  company  by 
failing  to  look  north  when  starting  south  in 
answer  to  Wicker's  signal  constitutes  negli- 
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gence  as  a  matter  of  law.  Nor  do  we  think, 
in  the  light  of  snch  testimony,  that  it  can 
be  said  that  the  verdict  of  the  jury  in  ap- 
pellee's faTor  on  this  issue  is  without  evi- 
dence to  support  It  The  evidence  tends  to 
show  that  there  were  two  rules,  and  that 
the  rule  requiring  the  operatives  of  the  hand 
car  to  look  liorth  was  not  operative  at  the 
time,  but  that  a  diflferent  rule  was,  viz.,  a  rule 
which  entitled  the  operatives  of  the  car  to 
rely  upon  the  duty  of  the  foreman  or  flagman 
to  warn  them  of  the  approach  of  the  train 
from  either  direction.  At  least,  we  think  it 
was  for  the  jury  to  determine  whether,  in 
the  light  of  the  two  rules  and  the  other  cir- 
cumstances, appellee  was  guilty  of  negli- 
gence in  the  respect  complained  of. 

Other  questions  we  conclude  may  be  more 
briefly  disposed  of.  It  is  not  contended  that 
the  verdict  in  appellee's  favor  on  the  issues 
of  negligence  on  the  p%rt  of  the  operatives 
of  the  train  that  i^pproached  from  the  north, 
in  failing  to  give  a  warning  of  their  ap- 
proach, Is  unsupported,  or  that  there  Is  no 
evidence  of  negligence  on  the  part  of  Wicker 
In  falling  to  observe  and  likewise  give  warn- 
ing of  the  approach  of  the  train  from  the 
north.  Assuming,  therefore,  that  the  em- 
ployes of  the  appellant  were  guilty  of  negli- 
gence in  these  respects,  the  evidence  is  such 
as  to  warrant  the  Jury  in  finding,  as  they 
evidently  did,  that  such  negligence  was  the 
proximate  cause  of  appellee's  Injuries.  He 
testified  that  the  train  that  approached  from 
the  north  was  not  discovered  until  within 
some  50  or  75  yards  away,  and  that  In  order 
to  remove  the  hand  car  haste  was  required, 
and  that  In  so  hastily  removing  It  he  fell  and 
was  injured  in  the  manner  and  to  the  extent 
pointed  out  in  his  petition.  It  is  true  that 
there  was  evidence  tending  to  show  that 
appellee  continued  his  work  some  time  there- 
after, but  he  himself  and  his  wife  also  testi- 
fied that  he  Immediately  thereafter  complain- 
ed of  the  Injury  to  his  back,  and  was  con- 
tinuously thereafter  treated  therefor.  The 
evidence  tends  further  to  show  that  his  in- 
jury has  been  progressive,  and  the  result 
ha^  been  a  total  and  permanent  incapacity 
to  labor.  Indeed,  the  amount  of  the  verdict 
is  not  complained  of  as  being  excessive.  If 
appellee  In  fact  was  Injured,  as  he  alleged 
and  as  he  In  effect  testified,  there  can  be  no 
doubt  of  its  serious  extent. 

[8]  There  is  a  contention  In  appellant's 
brief  that  his  Injury,  which  assumed  the 
form  of  a  very  pronounced  curvature  of  the 
spine,  was  the  result  of  tuberculosis.  It  Is 
true  that  one  of  the  physicians  testified  to 
the  effect  that  It  was  possible  that  such  a 
condition  arose  from  such  a  cause,  but  he 
gave  it  as  his  opinion  that  the  condition  of 
the  appellee^s  back  was  the  result  of  some 
Injury  thereto,  and  no  evidence  whatever  is 
pointed  out  tending  to  show  that  appellee 
«ver  had  tuberculosis  of  any  character,  and 
the  court  did  not  err  In  refusing  one  of  ap- 


pellant's special  instmctiona  on  this  point 
as  contended  in  one  of  appellant's  assign- 
ments of  error. 

Numerous  complaints  of  the  court's  charge 
are  made,  also  complaint  is  made  of  the  ac- 
tion of  the  court  in  declining  to  submit  spe- 
cial charges  requested.  It  would  be  imprac- 
ticable for  us  to  discuss  all  of  these  assign- 
ments In  detail.  We  think  it  sufficient  to 
say  that  the  special  instructions,  so  far  as 
they  were  authorized  and  required  by  the 
evidence,  were  substantially  presented  in  the 
court's  main  charge,  and  that  the  court's 
charge  as  a  whole  fairly  presented  the  issues 
involved,  and  sufficiently  guarded  all  of  ap- 
pellant's rights  in  the  case.  We  will  there- 
fore particularly  notice  but  two  of  the  as- 
signments attacking  the  court's  charge. 

[4]  One  complaint  Is  of  the  sixth  para- 
graph, which  is  as  follows: 

"The  fault  or  negligence  on  the  part  of  the 
plaintiff  which  will  preclude  him  from  a  re- 
covery, if  you  should  find  there  was  negligence 
both  on  his  part  and  on  the  part  of  defendant,  i^ 
not  the  least  degree  of  fault  or  negligence,  bat 
it  must  be  of  such  a  degree  as  to  amount  to 
the  want  of  ordinary  care  on  his  part,  in  the 
circumstances  at  the  time  of  the  injury." 

If  the  question  was  an  original  one  with 
us,  we  feel  no  hesitation  in  saying  that  we 
think  this  charge  was  improperly  given.  The 
negligence  complained  of  by  appellant  was 
the  failure  on  appellee's  part  to  observe  a  rule 
requiring  him  to  look  north  for  the  approach 
of  the  train,  there  being  evidence  tending  to 
show  that  he  knew  there  was  a  train  about 
due  at  that  time.  There  was  no  complaint 
of  negligence  In  other  respects,  and  if  ap- 
pellee was,  in  fact,  guilty  of  negligence  im- 
der  the  pircumstances  in  failing  to  observe 
the  rule  referred  to,  or  was  otherwise  guilty 
of  negligence  in  failing  to  look  north  or  keep 
a  watchout  for  the  approadi  of  trains  from 
that  direction,  such  negligence,  undoubtedly, 
must  have  contributed  to  the  injury  of 
which  he  complains,  so  that  we  would  ordi- 
narily be  very  much  Inclined  to  agree  with 
counsel  for  appellant  that  the  charge  quoted 
was  Inapplicable,  and  that  there  was  no  suffi- 
cient reason  for  giving  it.  But  we  feel  con- 
strained to  overrule  the  assignment  of  error 
complaining  of  this  charge  because  of  the 
decisions  In  the  following  cases,  viz.:  H.  & 
T.  O.  Ry.  Go.  v.  Gorbett,  49  Tex.  573;  G.,  0. 
&  S.  F.  Ry.  Co.  V.  Danshank,  6  Tex,  Civ.  App. 
385,  25  S.  W.  295;  St.  L.  S.  W.  Ry.  Co.  v. 
Shelton,  52  Tex.  Civ.  App.  437,  115  S.  W.  877. 
The  charge  in  question  seems  to  have  been 
copied  from  the  decision  of  our  Supreme 
Court  in  the  case  of  Ry.  Co^  v.  Gorbett,  su- 
pra, and  in  that  case  the  giving  of  the 
charge  was  expressly  held  not  to  constitute 
error.  A  like  ruling  was  also  made  In  the 
case  of  Ry.  Co.  v.  Danshank,  above.  As  also 
In  one  of  our  own  cases,  Ry.  Co.  v.  Shelton, 
52  Tex.  Civ.  App.  437,  115  S.  W.  877.  We 
have  examined  the  record  in  this  last  case, 
and  find  the  charge  there  objected  to  to  be  In 
almost  the  precise  language 
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now  complained  of,  and  we  also  examined 
the  assign meot  of  error  in  the  Shelton  Case 
directed  to  this  charge,  and  the  same  com- 
plaint therein  was  made  as  is  now  and  here 
made;  yet  this  court,  on  the  authority  of 
the  Gorbett  Case,  overruled  the  assignment, 
and  upon  application  therefor  a  writ  of  er- 
ror was  duly  refused,  so  that  we  feel  con- 
strained to  overrule  the  assignment  directed 
to  the  charge  quoted. 

[5]  One  other  section  of  the  court's  charge 
has  given  us  some  difficulty.  We  refer  to  the 
eighth,  which  is  as  follows: 
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"If  you  believe  from  the  evidence  that  plain- 
tiff, on  the  occasion  in  question,  failed  to  look 
north  for  the  purpose  or  ascertaining  whether 
a  train  was  approaching  from  that  direction, 
and  that  in  failing  to  do  so  he  was  guilty  of 
negligence,  or  that  he  failed  otherwise  to  exer- 
cise the  care  and  caution  which  a  person  of  or- 
dinary prudence  should  have  exercised  in  like 
circumstances  to  avoid  injury  to  himself,  and 
that  such  negligence  or  failure  to  exercise  ordi- 
nary care,  if  you  believe  there  was  such,  proxi- 
mately caused  or  contributed  to  the  injuries,  if 
any,  received  by  him,  then  such  conduct  would 
defeat  plaintiflTs  right  to  recover,  even  though 
you  may  believe  that  the  defendant's  employes 
were  likewise  guilty  of  negligence  which  contrib- 
uted to  such  injuries,  and  in  such  event  you 
will  find  for  the  defendant;  but  the  law  does 
not  attribute  contributory  negligence  to  one  who 
risks  his  life  for  the  purpose  of  saving  the  life 
of  other  persons,  provided  the  life  of  such  other 
person  or  persons  was  not  put  in  jeopardy  by 
some  act  of  negligence  on  the  part  of  said  per- 
son BO  risking  his  life  to  save  the  life  of  oth- 
ers; but  an  effort  to  save  or  protect  property 
will  not,  of  itself,  relieve  from  imputation  of 
negligence  one  who  would  otherwise  be  guilty 
of  contributory  negligence. 

**If,  therefore,  you  believe  from  the  evidence 
that  the  plaintiff  remained  on  the  railroad  track 
of  defendant,  and  thereby  placed  himself  in  a 
dangerous  position,  for  the  purpose  merely  to 
assist  in  saving  a  band  car,  or  for  any  purpose 
other  than  saving  human  life,  his  act,  if  the 
same  would  otherwise  constitute  contributory 
negligence,  would  not  thereby  be  excused. 

**And  in  this  connection  I  further  instruct  you 
that  if  plaintiff  was  injured  as  alleged  and 
claimed  by  him,  and  was  not  guilty  of  negli- 
gence or  contributory  negligence  that  would  pre- 
clude him  from  recovering  herein,  under  the  evi- 
dence and  other  instructions  given  you  by  the 
court,  and  if  you  believe  that  the  plaintiff  re- 
mained on  or  near  the  track  of  the  defendant 
under  circumstances  which  would  otherwise 
have  rendered  him  guilty  of  contributory  negli- 
gence^ still  if  his  object  and  purpose  in  so  re- 
maining was  to  save  the  lives  of  the  passengers 
or  other  persons  on  board  an  approaching  train, 
then  his  conduct  would  not  have  rendered  him 
guilty  of  contributory  negligence,  unless,  under 
all  the  circumstances,  his  conduct  was  rash  and 
reckless. 

**And  you  are  further  charged  that  if  the 
plaintiff  negligently  failed  to  look  back  and  dis- 
cover the  approach  of  the  train  in  time  to  per- 
mit him  and  the  others  to  remove  the  hand  car 
with  safety  before  the  train  reached  them,  or  if 
the  plaintiff  discovered  an  approaching  train  in 
time  to  have  removed  the  hand  car  from  the 
track  with  safety,  and  negligently  failed  to  do 
so,  and  if  it  was  by  reason  of  such  failure  in 
either  case  that  the  plaintiff  was  hurt  and  in- 
jured, if  he  was  hurt  and  injured,  then  the  fact 
that  he  remained  on  the  track  for  the  purpose 
of  saving  lives,  if  such  was  a  fact  and  such 
was  his  purpose,  would  not  excuse  him  from 
the  consequences  of  his  negligence,  if  you  find 


he  was  negligent,  and  in  case  von  so  believe 
from  the  evidence  you  will  find  for  the  defend- 
ant." 


In  the  propositions  following  the  assign- 
ment complaining  of  the  section  of  the 
charge  quoted  ^t  is  insisted,  in  effect,  that 
the  charge  improperly  qualified  the  instruc- 
tions relating  to  plaintiffs  contributory  neg- 
ligence, and  was  so  worded  as-  to  undoubt- 
edly emphasize  the  plaintiff's  contention 
that  he  was  not  guilty  of  contributory  neg- 
ligence because  his  object  in  removing  the 
hand  car  was  to  save  life.  It  seems  clear 
that  the  section  quoted,  down  to  the  first 
semicolon,  is  unobjectionable,  as  is  also  the 
concluding  paragraph  of  the  section.  There 
can  be  no  serious  complaint  of  the  section 
except  of  that  part  extending  from  the  first 
semicolon  to  the  final  paragraph.  It  may 
be  that  the  intervening  sentences  and  clauses 
give  some  color  to  appellant's  complaint  of 
the  section.  This  part  of  the  charge,  how- 
ever, we  think  was  possibly  induced,  if  not 
invited,  by  a  special  charge  .requested  by 
appellant,  and  to  the  rejection  of  which  com- 
plaint is  also  made  under  another  assign- 
ment.   The  special  charge  reads  as  follows : 

"E3ven  if  you  Believe  from  the  evidence  that 
plaintiff  ever  fell  on  defendant's  railroad  track 
in  front  of  an  approaching  train,  and  thereby 
sustained  injuries,  and  that  he  did  so  in  hastily 
removing  a  hand  car.  from  the  track  under  cir- 
cumstances requiring  great  haste,  and  with  the 
view  and  purpose  of  saving  lives  of  persons  in 
danger  on  such  train,  yet  you  are  Instructed 
that  if  you  further  believe  from  the  evidence 
that  such  danger  or  necessity  for  hasty  action 
in  removing  the  hand  car  from  the  track  before 
the  train  should  reach  that  point  was  brought 
about  by  negligence  on  the  part  of  the  plaintiff 
himself,  or  by  him  and  those  with  him  on  the 
car,  in  failing  to  look  toward  the  north,  or  in 
failing  to  remove  the  hand  car  before  such 
danger  or  necessity  arose,  thereby  causing  or 
ccntributing  proximately  to  the  alleged  injury, 
any  purpose  that  he  may  have  had  under  those 
circumstances  to  save  lives  of  persons  on  the 
train  cannot  excuse  him  or  relieve  him  from  his 
negligence,  and  you  will  bring  in  a  verdict  for 
the  defendant  railway  company,  and  that  re- 
gardless of  what  may  be  your  belief  concerning 
any  other  issue  submitted  to  you." 

We  have  finally  concluded  that  we  must 
overrule  the  assignment  complaining  of  the 
section  of  the  court's  charge  above  set  out. 
It  is  i>erbaps  not  happily  worded,  and  we 
do  not  wish  to  be  understood  as  affirmatively 
approving  its  precise  form,  but  when  consid- 
ered as  a  whole,  together  with  other  sections 
of  the  court's  charge,  we  think  it  apparent 
that  the  court  was  making  the  effort  to 
carefully  and  solicitously  guard  the  defend- 
ant's rights,  and  that  it  is  improbable  that 
the  jury  were  improperly  Infiuenced  thereby, 
or  that  appellant  in  any  way  was  prejudi- 
cially affected.  The  assignment  of  error  will 
accordingly  be  overruled. 

We  do  not  deem  it  necessary  to  particular- 
ly notice  other  assignments  of  error,  but^con- 
clude  that  all  should  be  overruled  and  the 
judgment  affirmed. 
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McFADDTN  v.  WHITE  et  al.    (No.  389.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont 

April  15,  1919.    On  Rehearing, 

July  5,  1919.) 

1.  Boundaries  <g=>25 — Prior  Surveys— Def- 
initely Fixed  and  Located  Surveys  Con- 
trolling OVER  Uncertain  Locations. 

In  an  action  of  trespass  to  try  title,  where 
the  older  surveys  on  the  north  were  definitely 
fixed  and  located,  they  control  the  location  of 
the  land  in  question  as  against  uncertain  loca- 
tions of  the  southern  tier  of  surveys. 

2.  Boundaries  ^=>36(5),  37(3)  —  Corners— 
ORioiNAii  AND  Corrected  Field  Notes- 
Erasure— Evidence. 

In  an  action  of  trespass  to  try  title,  where 
the  court  had  before  it  the  original  and  cor- 
rected field  notes,  and  calls  for  a  cammon 
corner  had  been  erased  from  original  field  notes, 
it  was  the  duty  of  the  court  in  locating  such 
comer  to  consider  the  original  field  notes,  it  ap- 
pearing that  the  surveyor  had  made  only  one 
trip  to  the  land,  and  the  judgment  of  the  court 
finding  that  the  original  field  notes  and  the  cor- 
rected field  notes  included  the  same  land  held 
amply  sustained. 

3.  Appeal  and  Error  jS=»1010(1)— Review- 
Questions  of  Fact. 

Where  there  are  sufficient  facts  and  circum- 
stances of  record  to  sustain  the  judgment  ap- 
pealed from,  it  must  be  affirmed. 

4.  Boundaries  ^=>37(1)— Surveys  —Inten- 
tion OF  Surveyor,  of  State,  and  Parties. 

In  an  action  of  trespass  to  try  title  in- 
volving the  question  of  surveys,  facts  of  record 
.  held  sufficient  to  sustain  the  judgment  of  the 
court  that  it  was  the  intention  of  the  surveyor 
and  of  the  state  in  issuing  patents  and  of  the 
parties  accepting  the  same  to  include  in  two 
certain  surveys  all  of  the  land  as  shown  on  the 
oificial  map. 

5.  Poundaries  ^=»37(1)— Surveys  —  Actual 
Survey— Evidence. 

In  an  action  of  trespass  to  try  title  involv- 
ing the  question  of  surveys,  facts  held  sufficient 
to  sustain  an  actual  survey  rather  than  a  paper 
survey,  had  the  trial  court  so  found. 

Appeal  from  District  Court,  Jeflferaon 
County;    W.  H.  Davidson,  Judge. 

Action  by  R.  M.  White  and  others  against 
W.  P.  H.  McFaddin,  in  trespass  to  try  title. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Judgment  affirmed. 

C.  W.  Howth,  W.  D.  Gordon,  and  B.  E. 
Easterling,  all  of  Beaumont,  for  appellant. 

Lipscomb,  Gordon  &  Lipscomb,  of  Beau- 
mont, for  appellees. 

WALKER,  J.  This  action  was  brought  by 
the  appellees  against  the  appellant  in  the 
ordinary  form  of  trespass  to  try  title,  seek- 
ing a  recovery  of  the  W.  J.  Bryan  survey 
In  Jefferson  county.  Appellant  answered  by 
general  demurrer  and  general  denial  and 
plea  of  not  guilty.  The  cause  was  submit- 
ted to  the  court  without  the  intervention  of 
a  jury.  The  court  found  In  favor  of  appel- 
lees, and-  entered  judgment  that  appellees 
recover  of  and  from  appellant  the  Bryan 
survey,  describing  it  as  described  in  their 
petition.    The  court  filed  no  findings  of  fact 


and  conclusions  of  la^.     From  the  record 
we  find  the  following  facts: 

(1)  In  October,  1882,  James  Ingalls,  county 
surveyor  of  Jefferson  county,  surveyed  the 
Pannell  survey  of  1,280  acres,  by  virtue  of 
veteran  donation  certificate  No.  911,  calling 
for  1,280  acres,  and  the  W.  J.  Bryan  survey 
of  1,125  acres,  by  virtue  of  veteran  donation 
certificate  No.  946.  This  certificate  also 
called  for  1,280  acres.  These  two  surveys 
were  located  in  the  southeastern  portion  of 
Jefferson  county  on  a  block  of  vacant  land 
bounded,  as  shown  by  the  official  maps  of 
that  date,  on  the  north  by  Texas  &  New 
Orleans  sections  264,  263,  346,  and  347;  on 
the  east  by  the  E.  P.  Gregg  No.  2;  on  the 
south  by  T.  &  N.  O.  sections  350  to  366,  in- 
clusive, and  on  the  west  by  T.  F.  Adams 
No.  1  and  S.  J.  Erwin  No.  2.  As  a  part  of 
this  finding  we  give  the  following  map  show- 
ing the  location  of  the  Bryan  and  Pannell 
surveys,  together  with  the  surrounding  sur- 
veys called  for  in  their  field  notes: 


(2)  The  Pannell  field  notes  were  dated  on 
the  8th  of  October,  and  the  Bryan  on  the 
6th  of  October.  The  work  done  by  Ingalls 
on  these  two  surveys  was  done  at  one  and 
the  same  time.  He  made  only  one  trip  to 
these  surveys,  and  the  different  sets  of  field 
notes  made  by  him  were  all  based  on  this 
work. 

(3)  The  original  field  notes  of  the  Sarah 
A.  Pannell  are  as  follows: 
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••Beginning  at  the  N.  E.  corner  of  S.  E.  Er- 
win's  i;280-acre  aurvey  No.  2;  thence  south 
with  her  east  line  and  the  east  line  of  T.  F. 
Adams,  2,827  yaras  to  hla  S.  E.  corner  (on 
the  above  map  this  comer  being  on  the  north 
line  of  section  366 ;  thence  east  with  the  differ- 
ent calls  of  sections  8G5,  364,  363,  and  362  to 
a  point  on  the  north  line  of  section  362) ;  thence 
north  975  varas  to  a  post  for  comer;  thence 
-went  257  varas  to  S.  E.  corner  of  section  No. 
263  at  3,847  varas  to  the  beginning." 

(4)  The  original  field  notes  of  the  W.  J. 
Bryan  are  as  follows: 

'•Beginning  at  a  post  at  the  S.  E.  comer  of  a 
1,280-acre  survey  made  for  Mrs.  S.  A.  Pannell 
(thence  east  calling  for  sections  861,  360  and 
350) ;  thence  2,659  varas  to  the  corner  of  E. 
P.  Gregg;  thence  north  1,575  varas  to  a  post 
for  a  corner ;  thence  west  at  3,219  varas  to  the 
comers  of  sections  Nos.  262,  263,  and  346; 
thence  south  on  the  east  line  of  No.  263,  1,900.8 
varas  to  the  north  line  of  Mrs.  S.  A.  Pannell; 
thence  east  on  her  north  line  257  varas  to  her 
N.  E.  corner ;  thence  south  on  her  east  line  975 
varaa  to  the  beginning." 

These  original  field  notes  were  rejected  by 
the  land  office.  Thereupon  the  said  Ingalls, 
as  county  surveyor,  corrected  the  original 
field  notes  by  erasing  therefrom  that  por- 
tion of  the  original  field  notes  beginning 
with  "sections  262,  263,  and  346;  thence 
south  on  the  east  line  of  No.  263  at  1,900.8 
varas  to  the  north  line  of  Mrs.  S.  A.  Pan- 
nell ;  thence  east  on  her  north  line  257  varas,'* 
and  inserted  in  Ueu  thereof  the  following 
calls: 

•'Thence  south  at  1,900  varas  to  the  north 
line  of  Mrs.  Pannell ;  thence  east  with  her  north 
line  260  varas  to  her  N.  E.  comer;  thence 
south  on  her  east  line  975  varas  to  the  begin- 
ning." 

On  these  corrected  field  notes  the  patent 
issued.  Plalntiflfs  in  their  petition  describe 
the  land  practically  as  described  in  the 
original  field  ^notes,  as  above,  and  the  judg- 
ment followed  the  field  notes  in  the  petition. 

(5)  As  shown  by  the  field  notes,  the  Sarah 
A.  Pannell  calls  to  begin  at  the  southeast 
corner  of  the  Erwin  survey  No.  2;  the  Er- 
wlu  No.  2  calls  to  begin  at  the  northeast 
eurner  of  Ihe  T.  F.  Adams  survey  No.  2 ; 
the  T.  F.  Adams  calls  to  begin  at  the  south- 
east corner  of  section  312. 

(6)  All  these  surveys  surrounding  the  Bryan 
and  Pannell,  including  all  the  tier  of  T.  & 
N.  O.  surveys  on  the  south  and  on  the  north, 
were  made  by  James  Ingalls.  The  T.  &  N. 
O.  surveys  on  the  south  are  located  by  be- 
ginning at  a  well-recognized  point  at  Sabine 
Pass,  some  15  miles  from  the  Pannell  and 
Bryan,  and  following  course  and  distance 
as  called  for  in  the  field  notes.  After  leav- 
ing the  old  established  comers  near  Sabine 
Pass,  there  are  no  marked  or  recognized 
corners  for  any  of  this  southern  tier  of  sur- 
veys.- The  northern  tier  of  surveys  is  defi- 
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nitely  located  on  the  ground,  their  comers 
are  easily  found,  and  are  located  by 'and 
from  well-established  and  well-recognized 
landmarks,  there  being  no  difiSlculty  in  lo- 
cating this  northern  tier  of  surveys,  their 
location  being  as  easily  determined  as  the 
location  of  any  other  well-recognized  subdivi- 
sions of  the  county,  and  especially  is  this 
so  of  the  Erwin,  called  for  by  the  Pannell, 
and  of  the  Adams,  called  for  by  the  Erwin, 
and  of  section  312,  called  for  by  the  Adams. 

(7)  After  Ingalls  surveyed  these  two  sur- 
veys in  1882,  one  Green,  a  state  surveyor, 
resurveyed  them,  and  also  the  surrounding 
surveys,  and  Bachford,  county  surveyor  of 
Jefferson  county,  also  resurveyed  them. 
Rachford  made  the  east  line  of  the  Pannell 
536  varas,  instead  of  950,  as  made  by  In- 
galls. Green  and  Bachford  both  called  for 
section  263  on  the  north  and  the  T.  &  N.  O. 
sections  on  the  south. 

(8)  On  the  report  of  this  survey  as  made 
by  Ingalls,  the  land  office  platted  the  Pan- 
nell and  Bryan,  showing  them  to  occupy  all 
of  the  vacant  block  shown  by  the  old  maps, 
and  locating  them  as  described  in  plaintiffs' 
petition.  The  holders  of  the  Bryan  and  Pan- 
nell have  claimed  their  boundaries  as  shown 
on  the  map. 

(9)  In  1914  the  appellant,  thinking  there 
was  a  vacancy  between  the  northern  bound- 
ary line  of  the  Bryan  and  the  south  bound- 
ary line  of  sections  346  and  347,  had  the 
present  county  surveyor  to  resurvey  the 
Bryan.  He  began  at  the  old  recognized  coi^ 
ners  around  Sabine  Pass,  and  located  the 
southern  tier  of  T.  &  N.  O.  surveys  by 
course  and  distance;  then  he  located  the 
Pannell  and  the  Bryan  in  relation  to  the 
southern  tier  of  surveys,  disregarding  all 
the  calls  for  the  northern  tier  of  surveys. 
By  so  doing  he  reported  a  vacancy  of  about 
900  acres  between  the  northern  boundary 
line  of  the  Bryan  and  the  southern  bound- 
ary line  of  sections  346  and  347.  On  this 
report  the  land  office  pfitented  to  appellant 
sections  25  and  26  between  the  northern 
boundary  line  of  the  Bryan  and  the  south- 
em  boundary  line  of  sections  346  and  347. 
In  order  to  find  this  vacancy,  the  county 
surveyor  has  reported  a  vacant  strip  some- 
thing like  a  mile  wide,  beginning  at  a.  point 
near  Sabine  Pass  and  extending  down  north 
of  the  southern  tier  of  surveys.  He  does 
this,  although  Mr.  Ingalls,  in  locating  the 
southern  tier  of  surveys,  called  for  the  north- 
ern tier  of  surveys.  By  the  Judgment  ren- 
dered by  the  trial  court  he  found  against 
this  theory  of  vacancy  advanced  by  appel- 
lant, *and  located  the  land  as  shown  on  the 
map  here  referred  to,  and  as  described  by 
plaintiffs  in  their  petition. 

Conclusions  of  Law. 

[11  1.  As  the  Pannell  calls  to  begin  with 
the  Erwin,  and  as  the  Erwin  calls  to  begin 
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with  the  Adams,  and  as  the  Adams  calls  to 
begin*  with  section  312,  and  as  these  older 
surveys  are  definitely  located  and  fixed  on 
the  ground,  and  these  beginning  comers  are 
easily  found,  it  was  proper  for  the  trial 
court  to  locate  the  beginning  comer  of  the 
Pannell  in  the  north,  as  called  for  in  its 
patent.  The  surveys  on  the  north,  being 
definitely  fixed  and.  located,  control  the  lo- 
cation of  the  Pannell  as  against  the  uncer- 
tain location  of  the  southern  tier  of  surveys. 
Boon  V.  Hunter,  62  Tex.  582 ;  Lilly  v.  Blum, 
70  Tex.  704,  6  S.  W.  279;  T.  &  P.  Ry.  Co.  v. 
Thompson,  65  Tex.  186;  Sanborn  v.  Gunter, 
84  Tex.  273,  17  S.  W.  117,  20  S.  W.  72; 
Robinson  v.  Doss,  53  Tex.  506. 

Locating  the  Pannell  by  the  calls  for  the 
northern  tier  of  surveys,  then  the  southeast 
corner  of  the  Pannell  is  located  as  claimed 
by  appellees.  Taking  the  southeast  corner 
of  the  Pannell  as  the  beginning  corner  of 
the  Bryan,  and  locating  the  Bryan  in  rela- 
tion thereto,  following  course  and  distance, 
no  vacancy  will  exist  between  the  north 
boundary  line  of  the  Bryan  and  the  south 
boundary  line  of  sections  346  and  347,  and 
the  common  corner  of  262,  263,  and  346  will 
be  the  northwest  corner  of  the  Bryan.  The 
same  principles  of  law  sustaining  the  Judg- 
ment of  the  court  In  locating  the  Pannell 
in  relation  to  the  northern  tier  of  surveys 
will  sustain  the  court  in  disregarding  the 
calls  for  the  southern  tier  of  surveys,  and, 
if  necessary  for  the  true  location  of  the 
Bryan,  to  disregard  the  call  for  the  south- 
west comer  of  the  Gregg  and  locate  the 
.  Bryan  as  herein  indicated. 

[2]  2.  While  in  correcting  the  field  notes 
of  the  Bryan,  County  Surveyor  Ingalls  erased 
from  his  original  field  notes  the  calls  for 
the  common  corner  of  sections  263,  262,  and 
346,  and  the  call  for  the  east  line  of  263,  it 
was  the  duty  of  the  court,  in  determining 
the  location  of  the  northwest  corner  of  the 
Bryan,  to  consider  the  original  field  notes 
as  made  by  IngallSi  it  appearing  that  In- 
galls made  only  one  trip  to  the  land,  and 
that  all  his  work  in  connection  with  these 
different  sets  of  field  notes  was  based  on 
the  original  report  made  by  him,  and  as  the 
corrected  field  notes  differ  from  the  original 
field  n'otes  only  in  calls  for  the  common  cor- 
ner of  263,  262,  and  346,  and  the  east  line 
of  263,  the  judgment  of  the  court  In  finding 
that  the  original  field  notes  and  the  corrected 
field  notes  include  the  same  land  is  amply 
sustained. 

In  Robinson  v.  Doss,  supra,  the  trial  court 
had  before  it  the  original  field  notes,  and  the 
corrected  field  notes,  showing  erasures  sim- 
ilar to  the  erasures  in  this  case.  The  era- 
sures were  disregarded,  and  the  land  was  lo- 
cated with  reference  to  the  original  field 
notes,  as  if  no  erasures  had  been  made. 

[3]  3.  The  distance  between  the  northern 
line  of  the  southern  tier  of  surveys  and  the 


southern  line  of  sections  346  and  347  was 
a  question  of  fact  to  be  determined  by  the 
trial  court,  and  there  are  suflBcient  facts  and 
circumstances  in  the  record  to  sustain  this 
Judgment. 

[4]  4.  Conceding  that  Ingalls  and  tlie 
other  surveyors  were  mistaken  In  the  dis- 
tance between  the  northern  line  of  the  soutli- 
ern  tier  of  surveys  and  the  southern  line 
of  sections  346  and  347,  the  facts  in  this 
record  are  sufBcient  to  sustain  the  Judgment 
of  the  court  that  it  was  the  intention  of 
Ingalls  in  surveying  this  land,  of  the  state 
in  Issuing  the  patents,  and  of  the  parties  in 
accepting  the  same,  to  include  in  the  Bryan 
and  Pannell  all  of  the  land  as  shown  on  the 
above  map. 

[S]  We  have  discussed  this  case  on  the 
theory  that  the  survey  as  originally  reported 
by  Ingalls  was  a  paper  survey  in  most  part 
However,  we  would  add,  if  necessary  to 
sustain  the  Judgment  of  the  trial  court,  that 
the  facts  are  sufficient  to  sustain  an  actual 
survey,  had  the  trial  court  so  found. 

Finding  no  error  in  this  record,  this  case 
is  in  all  things  afiSrmed. 

On  Rehearing. 

Appellant's  motion  for  rehearing  in  this 
case  has  had  our  most  careful  consideration. 
In  addition  to  able  written  arguments  and 
briefs,  we  permitted  oral  argument  on  sub- 
mission of  this  motion.  We  believe  our 
original  disposition  of  this  case  is  correct, 
and  appellant's  motion  for  rehearing  Is  in 
all  things  overmled. 

In  overruling  this  motion  for  rehearing, 
on  our  own  motion  we  find  the  following 
facts,  in  addition  to  those  stated  in  the 
original  opinion: 

(1)  That  the  appellees  own  what  is  known 
as  the  W.  J.  Bryan  survey,  which  was  lo- 
cated contemporaneously  with  the  Sarah 
Pannell  survey,  also  owned  by  the  appellees, 
and  that  the  said  W.  J.  Bryan  survey  was 
located  by  virtue  of  a  veteran  donation  cer- 
tificate No.  946  issued  by  the  land  office  of 
Texas  in  1882,  which  authorized  the  location 
of  1,280  acres  of  unappropriated  public  do- 
main, and  that  the  field  notes  In  the  origi- 
nal patent  of  the  Bryan  survey  falling  for 
1,225^/4  acres  of  land  are  as  follows: 

"Beginning  at  a  post  at  the  S.  E.  comer  o( 
a  1,280-acre  survey  made  for  Mrs.  S.  A,  Pan- 
nell; thence  east  400  vrs.  to  the  west  line  of 
Sec.  361;  thence  north  at  443  vrs.  to  its  N.  W. 
Cor. ;  thence  east  950  vrs.  to  the  west  line  of 
No.  360;  thence  north  443  vrs.  to  its  N.  W. 
Cor.;  thence  east  950  vrs.  to  the  west  line 
of  No.,  359;  thence  north  443  vrs.  to  its  N. 
W.  Cor. ;  thence  east  659  vrs.  to  the  Cor.  of  E. 
P.  Gregg ;  thence  north  1,575  vrs.  to  post  for 
Cor. ;  thence  west  at  3,219  vrs.  to  Cor. ;  thence 
south  at  1,900  vrs.  to  north  line  of  Mrs.  Pan- 
nell; thence  east  on  her  north  line  260  vra. 
to  her  N.  E.  cor.;  thence  south  on  her  east 
line  975  vrs.  to  the  place  of  beginning.** 
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(2)  The  court  farlber  finds  that  within 
the  above^  field  notes  is  contained  14225^ 
acres. 

(3)  The  court  further  finds  that  the  orig- 
inal field  notes  made  by  the  county  surveyor 
of  Jefferson  county  in  locating  said  land 
are  as  follows: 

'^Beginning  at  a  poet  at  the  S.  E.  comer  of  a 
1,280-acre  snrvey  made  for  Mrs.  S.  A.  Pan- 
nell ;  thence  cast  403  yas.  to  the  west  line  of 
section  No.  361;  thence  north  at  443  yas.  to 
its  N.  W.  comer;  thence  east  950.4  vas.  to 
the  west  line  of  No.  860 ;  then  north  443  vas. 
to  its  N.  W.  comer;  thence  east  950.4  vas. 
to  the  west  line  of  No.  359;  thence  north  443 
vas.  to  its  N.  W.  comer;  thence  esst  656  vas. 
to  the  corner  of  B.  P.  Gregg;  thence  north 
1,546  vas.  to  a  post  for  a  comer;  thence  west 
at  3,217  vas.  to  the  comer  of  sections  Nos. 
262,  263,  and  346;  thence  south  on  its  east 
line  of  No.  263  at  1,900  vas.  to  the  north  line 
of  Mrs.  S.  A.  Pannell;  thence  east  on  her 
north  line  257  vas.  to  her  N.  E.  comer ;  thence 
south  on  her  east  line  975  vas.  to  the  begin- 
ning." 


(4)  The  court  further  finds  that  the  field 
notes  in  the  handwriting  of  the  county  sur- 
veyor of  Jefferson  county,  James  Ingalls, 
in  a  book  found  at  the  office  of  the  county 
surveyor  of  Jefferson  county,  were  corrected 
in  the  handwriting  of  James  Ingalls  as 
follows: 

'*The  State  of  Texas,  County  of  Jefferson. 

**Field  notes  and  plot  of  a  survey  of  1,216 
acres  of  land  made  for  Wm.  J.  Bryan  by  virtue 
of  veteran  Donation  No.  9^  for  1,280  acres  of 
Land,  Issued  to  said  W.  J.  Bryan  by  W.  C. 
Walsh,  commissioner  of  the  General  Land  Office 
at  Austin,  Texas,  April  26th,  1821.  Said  sur- 
vey is  in  Jefferson  County  in  Salt  Bayou  marsh 
&  About  miles  S.  W.  from  Beau- 
mont. Beginning  at  a  post  in  the  S.  E.  comer 
of  a  1,280-acre  survey  made  for  Mrs.  S.  A. 
Pannell.  Thence  East  400  vas.  to  the  west 
line  of  section  No.  361.  Thence  North  at  443 
vas.  to  its  N.  W.  corner.  Thence  East  950.4 
vas,  to  the  west  line  of  No.  360.  Then  North 
443  vas.  to  its  N.  W.  comer.  Thence  Bast  950.4 
vas.  to  the  west  line  of  No.  359.  Thence  North 
443  vas.  to  its  N.  W.  corner.  Thence  East 
659  vas.  to  the  corner  of  E.  P.  Gregg.  Thence 
North  1,575  vas.  to  a  post  for  a  comer.  Thence 
West  at  34219  vas.  to  the  corner  of  Bootions 
Wosi  aCitt  268  k  816i — Thonoc  South  on  tho 


East  line  of  Noi  268  at  1000  vaOi  to  tho  No»th 


linr  nf  Hnri  fl  \t  PnniiT?]i  ^trnrr  rnnt  frn 
hcf  Nopth  lino  267  vas.  to  ho?  N.  E.  oopnef. 
Thence  South  on  her  East  line  975  vas.  to  the 
beginning. 

"Variation  9  deg.  15'  E. 

"Surveyed  October  6th,  1882. 

''James  Ingalls,  Surveyor. 
"Jas.  Garyin, 
"Claud  Eastham,  G.  G. 

"Thence  south  at  1900  vas.  to  the  north  line 
of  Mrs.  Pannell;  thence  east  with  her  north 
line  260  vas.  to  her  N.  E.  corner ;  thence  south 
on  her  east  line  975  vas.  to  the  beginning." 
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(5)  In  our  original  opinion  we  said: 

"We  have  discussed  this  case  on  the  theory 
that  the  survey  as  originally  reported  by  In- 
galls was  a  paper  survey  in  most  part.  How- 
ever, we  would  add,  if  necessary  to  sustain  the 
judgment  of  the  trial  court,  that  the  facts  are 
sufficient  to  sustain  an  actual  survey  had  the 
trial  court  so  found.*' 

This  case  was  tried  by  the  judge  without 
a  jury,  and  be  filed  no  findings  of  fact  and 
conclusions  of  law.  We  have  carefully  re- 
viewed all  the  testimony  in  this  record  on 
the  issue  of  how  this  lan&  was  surveyed. 
We  do  not  believe  it  is  necessary  for  a  de- 
cision of  this  case  to  make  a  definite  find- 
ing on  this  issue,  that  is,  whether  the  Bryan 
survey  was  a  constructive  or  office  survey, 
or  whether  it  was  actually  surveyed  on  the 
ground,  but  we  reaffirm  the  statement  in 
our  original  opinion  that  in  our  judgment 
the  facts  are  amply  sufficient  to  sustain  a 
finding  that  the  survey  was  made  on  the 
ground,  as  indicated  in  the  surveyor's  report. 

(6)  As  supplementing  our  ninth  finding  of 
fact  in  our  original  opinion,  in  1917,  on  re- 
ports made  by  the  county  surveyor  of  Jef- 
ferson county,  the  general  land  office  of 
Texas  recognized  a  vacancy  between  the 
north  line  of  the  Bryan  survey  and  the  south 
line  of  sections  346  and  847,  and  patented 
this  vacancy  to  the  appellant,  W.  P^  H. 
McFftddin,  which  patents  are  as  follows: 


"No.  511. 


Vol.  52. 


'*In  the  Name  of  the  State  of  Texas: 
'^o  all  to  whom  these  presents  shall  come, 
know  ye,  I,  Jas.  E.  Ferguson,  Governor  of  the 
state  aforesaid,  by  virtue  of  the  power  vested  in 
me  by  law,  and  in  accordance  with  the  laws  of 
said  state  in  such  case  made  and  provided,  do 
by  these  presents  grant  to  W.  P.  H.  McFaddin, 
his  heirs  or  assigns,  forever,  six  hundred  and 
seventeen  (617)  acres  of  land,  situated  and  de- 
scribed as  follows: 

"In  Jefferson  county,  known  as  Sur.  25,  Blk. 
No.  4,  W.  P.  H.  McFaddin  S.  F.  11282.  about 
28  miles  S.  10  deg.  W.  from  county  site,  bought 
and  fully  paid  for  under  the  laws  regulating  the 
sale  of  public  free  school  land,  beginning  at  a 
stake  in  mount  and  4  pits  mkd.  N.  E.  25  on 
the  S.  line  of  T.  &  N.  O.  Sur.  No.  347,  from 
which  Pipkin's  ranch  house  brs.  N.  2  deg.  50" 
E.  Thence  S.  772  vs.  enter  the  N.  bank  of 
Star  Lake,  1,000  vs.  the  N.  edge  of  a  pt  of 
land  and  at  1,200  vs.  the  S.  edge  of  same  pt. 
of  land  and  enter  Star  Lake,  1,512  vs.  the  N. 
W.  corner  of  E.  P.  Gregg  Sur.  No.  2,  1,797 
vs.  the  N.  E.  Cor.  of  W.  J.  Bryan  Sur.^  for  the 
S.  E.  Cor.  of  this  survey  in  Star  Lake.  *  Thence 
W.  along  the  N.  line  of  Bryan  Sur.  at  1,100 
vs.  leave  Star  Lake  1,938.7  vs.  a  stake  in  marsh 
for  S.  W.  cor.  of  this  sur.  Thence  N.  5  vs. 
the  S.  bank  of  a  bayou,  300  vs.  the  N.  bank 
of  another  bayou  which  joins  the  aforesaid 
bayou  at  this  place,  1,500  vs..  the  S.  bank  of 
Star  Lake,  and  at  1,797  vs.  set  a  stk.  in  S. 
line  of  Sur  No.  346  and  in  the  W.  bank  of 
Salt  Bayou  for  the  N.  W.  Cor.  of  this  survey. 
Thence  B.  120  vs.  the  east  bank  of  Salt  Bayou 
wch  brs.  N.  and  E.  800  vs.  a  chain  of  lakes 
running  north,  980  vs.  to  the  S.  W.  Ccr.  of 
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Sur.  No.  846  and  S.  W.  Cor.  Sar.  347,  1,838.7 
ys.  to  the  place  of  beginning.  Whatever  min- 
erals may  be  in  the  land  herein  described  are  ex- 
pressly reserved  to  the  public  free  school  land 
of  Texas. 

"Hereby  relinquishing  to  him  the  said  W.  P. 
H.  McFaddin  and  his  heirs  or  assigns  forever  all 
the  right  and  title  in  and  to  said  land  hereto- 
fore held  and  possessed  by  the  said  State,  and 
I  do  hereby  issue  this  letter  patent  for  the  same. 

'*In  testimony  whereof  I  have  caused  the  seal 
of  the  state  to  be  affixed  as  well  as  the  seal  of 
the  general  land  office.  Done  at  the  city  of 
Austin  on  the  twenty-fifth  day  of  April  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
seventeen. 

''[Seals.]  Jas.  E.  Ferguson,  Governor* 

"J.  T.  Robison, 
"Commissioner  of  the  General  Land  Office." 

Indorsed: 

"Patent  State  of  Texas  to  W.  P.  H.  McFad- 
din. Filed  for  record  20  day  of  July,  1917,  at 
1:40  o'clock  p.  m.  J.  R.  Jefferson,  Clerk  Coun- 
ty Court,  Jefferson  County,  Texas,  b^  V.  P.  Gid- 
dings,  Deputy. 
"The  State  of  Texas,  County  of  Jefferson. 

"I,  J.  R.  Jefferson,  clerk  of  the  county  court 
in  and  for  said  county,  do  hereby  certify  that 
the  foregoing  instrument  of  writing  dated  the 
25  day  of  April,  1917,  with  its  certificate  of 
authentication,  was  filed  for  record  in  my  office 
the  20  day  of  July,  1917,  at  1:40  o'clock  p.  m., 
and  duly  recorded  the  24  day  of  July,  1917,  at 
9:40  a.  m.,  in  deed  records  of  said  county  in 
Vol.  167  on  page  42.  Witness  my  hand  and 
seal  of  the  county  court  of  said  county,  at 
office  in  Beaumont  the  day  and  year  last  above 
written.  J.  R.  Jefferson,  Cferk  County  Court, 
Jefferson   County,   by  H.  Carls,   Deputy." 

(7)  We  further  find  that  appellee  paid 
taxes  only  on  1,225V4  acres  In  the  Bryan 

survey  until  about  ,  and  since  said 

time  they  have  rendered  the  Bryan  survey 

as  containing acres,  and  before  this 

time,  though  It  had  been  surveyed  out,  ap- 
pellees believed  there  was  an  excess  In  the 
Bryan  survey. 


PRICE  OIL  MILL  CO.  v.  MADISONVILLE 

OIL  MILL  &  FERTILIZER  CO.  et  aL 

(No.  7752.) 

(Court  of  .Civil  Appeals  of  Texas.     Galveston. 
June  21, 1919.) 

MOBTOAGES   ^=>274— PUBCHABEB   FBOM   MOBT- 

GAGOB— Rights. 
One  purchasing  property  from  a  mortgagor 
subsequent  to  the  mortgage's  execution  and  filing 
takes  subject  to  the  mortgage. 

Appeal  from  District  Court,  Madison  Coun- 
ty; E.  A.  Berry,  Judge. 

Suit  by  the  Price  Oil  Mill  Company 
against  the  Madisonvllle  Oil  MUl  &  Fer- 
tilizer Company,  F.  A.  Hardin,  and  B.  L. 


Wiley.  From  that  potion  of  the  Judgment 
in  favor  of  the  last-named  defendant,  plain- 
tiff appeals.     Reversed  and  rendered. 

A.  H.  Menefee  and  J.  M.  Brownlee,  both 
of  Madisonvllle,  for  appellant 

lane;  J.  This  suit  was  brought  by  the 
appellant.  Price  Oil  Mill  Company,  a  copart- 
nership, against  Madisonvllle  Oil  Mill  & 
Fertilizer  Company,  a  corporation,  F.  A. 
Hardin,  and  R.  L.  Wiley,  for  the  purpose 
of  recovering  from  the  Mill  &  Fertilizer  Com- 
pany judgment  for  balance  due  upon  four 
certain  promissory  notes  executed  by  said 
company  to  several  parties,  and  by  them 
transferred  to  said  Price  Oil  Mill  Company ; 
and  for  the  purpose  of  foreclosing  its  alleg- 
ed mortgage  Hen  upon  certain  property  of 
said  Mill  &  Fertilizer  Company  against  all 
of  the  defendants. 

The  plaintiff  alleged  the  execution  and 
delivery  of  the  notes  sued  on  by  the  Mill  & 
Fertilizer  Company;  its  ownership  thereof; 
the  execution  and  delivery  by  the  Mill  & 
Fertilizer  Company  of  a  certain  mortgage 
upon  certain  property,  among  which  was  a 
certain  cotton  seed  house  on  the  right  of 
way  of  the  Ijjtematlonal  &  Great  Northern 
Railway  Company  in  Leon  county,  Tex.;  the 
defendants  Hardin  and  Wiley  were  in  pos- 
session of  and  claiming  title  to  said  cotton 
seed  house,  and  prayed  for  Judgment  against 
the  Mill  &  Fertilizer  Company  for  its  debt  and 
for  a  foreclosure  of  Its  mortgage  lien  upon 
all  of  said  property  against  all  of  the  de- 
fendants. 

The  Madlsonvile  Mill  &  Fertilizer  Com- 
pany, hereinbefore  and  hereinafter  called  the 
Mill  &  Fertilizer  Company,  answered,  ad- 
mitting the  allegations  of  the  plalnti^Ts  peti- 
tion. 

The  defendants  F.  A.  Hardin  and  R.  L. 
Wiley  answered  by  general  denial,  and  spe- 
cially pleaded  that  they  bought  the  cotton 
seed  bouse  located  on  the  right  of  way  of  the 
International  &  Great  Northern  Railway 
Company  from  R.  J.  Randolph,  P.  J.  Ran- 
dolph, and  George  Faulkner,  on  the  18th 
day  of  February,  1916;  that  they  took  im- 
mediate possession  thereof,  etc.,  and  special- 
ly pleaded  the  two-year  statute  of  limitation 
in  bar  of  plaintiff's  right  to  foreclose  its 
mortgage  lien  upon  said  cotton  seed  house 
as  against  them. 

The  cause  was  tried  before  the  court  witli- 
out  a  jury,  and  judgment  was  rendered  in 
favor  of  the  plaintiff  against  the  Mill  &  Fer- 
tilizer Company  for  the  sum  of  $5,000  and 
for  a  foreclosure  of  its  lien  on  all  the  proper- 
ty covered  by  its  mortgage,  except  the  cotton 
seed  house  claimed  by  defendants  Hardin 
and  Wiley.  As  to  this  house  judgment  was 
rendered  for  defendant  R.  L.  Wiley  under 
his  plea  of  limitation,  he  having  purchased 
the  interest  of  his  codefendant  therein. 


^=:»For  other  cases  see  same  topic  and  KEY-NU  MBER  In  all  Key-Numtered  Digests  and  Indexes 


Digitized  by 


Google 


Tex.)  RACE  V. 

(214 

From  so  much  6f  th6  judgment  as  adjudg^ 
that  "R.  L.  Wiley  has  the  superior  tltl^  by 
limitation  to  said  house  situated  at  Oakwoqd 
in  Leon  county,  Tex.,  and  that  the  plaintiff 
take  nothing  as  against  the  said  R.  L. 
Wiley,"  the  Price  Oil  Mill  Company  has  ap- 
pealed. 

The  contention  of  appellant  is  that  the 
court  erred  in  the  rendition  of  that  part  of 
the  judgment  appealed  from,  In  that  the  un- 
disputed evidence  shows  that  such  title  to 
the  house  involved  In  this  suit  as  was  held 
by  defendant  Wiley  was  under  the  Madison- 
ville  Oil  Mill  &  Fertilizer  Company;  that  it 
was  obtained  by  Wiley  subsequent  to  the 
execution,  delivery,  and  filing  of  appellant's 
mortgage  on  the  same  house,  and  that  what- 
ever Interest  Wiley  owns  in  said  house  is 
subject  to  appellant's  mortgage. 

We  must  sustain  appellant's  contention. 
The  undisputed  evidence  shows  that  the 
notes  sued  upon  were  due  and  unpaid;  that 
they  were  not  barred  by  the  statute  of  lim- 
itations; that  the  mortgage  Involved  in  this 
suit  was  given  by  the  Madisonville  Oil  Mill 
&  Fertilizer  Company  upon  certain  property 
o^vned  by  it,  including  the  house  Involved  in 
this  suit,  to  secure  the  payment  of  appel- 
lant's notes;  tliat  the  date  of  the  execution 
of  said  notes  and  mortgage  and  of  the  date 
of  filing  said  mortgage  was  anterior  to  date 
upon  which  Hardin  and  Wiley,  or  either  of 
thpm,  purchased  said  house. 

We  therefore  find  that  the  mortgage  of 
appellant  was  at  the  time  of  filing  of  this 
suit  a  valid,  unsatisfied,  subsisting  lien  upon 
the  house  in  question;  that  it  was  such 
prior  to  and  at  the  time  of  the  acquisition 
of  any  Interest  in  said  house  by  Hardin  or 
Wiley;  that  appellant's  right  to  foreclose 
Its  mortgage  on  said  house  was  not  barred 
by  the  statute  of  limitation  as  pleaded  by 
defendants  Hardin  and  Wiley.  Wherefore 
we  hold  that  the  court  erred  In  refusing  to 
foreclose  appellant's  lien  on  said  house,  and 
In  rendering  judgment  in  favor  of  R.  L. 
Wiley  for  the  superior  title  to  said  house 
free  from  said  lien.  So  finding  and  holding, 
the  judgment  is  here  rendered,  foreclosing 
appellant's  lien  on  said  house. 

Reversed  and  rendered. 


RACE  V.  DECKER.     (No.  9186.) 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 
June  14,  1919.) 

1.  Injunction  <g=»7— Ground   of  Remedy- 
Appeal. 

Injunction  cannot  be  made  to  serve  the  pur- 
pose of  an  appeal. 

2.  Justices  of  the  Peace  <g=>135(4)— Execu- 
tion—Equitable  Relief. 

Defendant  in  an  action  before  a  justice  of 
the  peace  is  not  entitled,  in  his  writ  to  enjoin 
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the  issuance  of  execution  upon  a  judgment  in 
such  action  adverse  to  him,  to  relief  from  any 
defects  complained  of  in  the  judgment  which 
could  have  been  corrected  either  by  motion  be- 
fore the  justice  to  correct  the  judgment  or  by 
an  appeal. 

3.  Infants  ^=»77— Suit  by  Fatheb  as  "Next 
Fbiend. 
Suit  for  a  minor  may  be  instituted  by  his 
father  as  his  next  friend. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Ben  M.  Terrell,  Judge.. 

Suit  by  W.  Decker  against  E.  L.  Race. 
From  an  order  granting  temporary  injunc- 
tion defendant  ai^eals.  Temporary  writ  of 
injunction  vacated,  order  of  the  district  judge 
set  aside,  cause  remanded,  and  petition  dis- 
missed. 

Walter  Prichard,  of  Ft.  Worth,  for  appel- 
lant. 

Mercer,  Wall  &  Roller,  of  Ft  Worth,  for 
appellee. 

CONNER,  C.  J.  This  appeal  is  from  an 
order  of  a  district  judge  of  Tarrant  county, 
granting  a  temporary  writ  of  injunction. 
The  petition  therefor,  omitting  its  veriffca- 
tton  and  purely  formal  parts,  as  presented 
to  the  district  judge  on  AprU  2,  1919,  is  as 
follows: 

•*To  the  Honorable  Judge  of  Said  Court:  Now 
comes  your  petitioner,  W.  Decker,  a  resident 
citizen  of  Tarrant  county,  state  of  Texas,  plain- 
tiff in  the  above-entitled  cause,  complaining  of 
E.  L.  Race,  defendant,  who  resides  in  Tarrant 
county,  Tex.,  and  respectfully  represents  to  the 
court: 

"(1)  That  E.  L.  Race  is  justice  of  the  peace 
of  precinct  No.  7,  Tarrant  county,  Tex.,  and 
as  such  oflBcer  entered  up  judgment  on  the 
docket  of  said  court  on  the  22d  day  of  March, 
A.  D.  1919,  against  plaintiff  as  follows:  'R.  E., 
Jobe  V.  W.  E.  Decker  et  aL  This  day  came 
on  to  be  heard  the  above  styled  and  numbered 
cause,  and  all  parties,  being  present,  announced 
ready  for  trial,  and,  a  jnm  being  waived,  the 
matters  of  fact  as  well  as  of  law  were  presented 
to  the  court,  and  the  court,  after  having  heard 
the  evidence,  the  argument  of  counsel,  and  be- 
ing advised  as  to  the  law,  is  of  the  opinion  that 
the  law  is  for  the  plaintiff.  It  is  therefore  or- 
dered, adjudged,  and  decreed  by  the  court  that 
the  plaintiff,  R.  E.  Jobe,  for  himself  and  as  next 
friend  for  Jim  Jobe,  his  minor  son,  recover  of 
and  from  the  defendants,  W.  E.  Decker  and 
George  Walsh,  the  property  sued  for,  to  wit, 
one  brown  horse  mule,  about  15  hands  higl^, 
4  years  old,  sway-backed,  now  in  the  possession 
of  George  Walsh  and  for  all  costs  of  suit  in 
this  behalf  expended  for  which  let  writ  of  pos- 
session issue.  E.  L.  Race,  J.  P.  No.  7,  Tar- 
rant Co.  Texas.' 

"(2)  That  it  developed  from  the  evidence  in 
the  trial  of  said  case  that  the  plaintiff  had  no 
interest  in  the  property  in  litigation,  but  that 
the  said  mule  belonged  to  his  minor  son,  Jim 
Jobe ;   that  the  said  Jim  Jobe  was  not  a  party 
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to  the  suit,  that  he  did  not  then  nor  has  he 
ever  asked  for  aflSrmative  relief  from  this  your 
petitioner;  that  the  said  R.  E.  Jobe  wholly 
failed  to  show  a  cause  of  action. 

"(3)  That  the  aforesaid  judgment  is  wholly 
void  and  of  no  effect ;  that  Jim  Jobe  could  not  be 
given -relief  by  said  court  in  said  judgment,  as 
he  was  not  a  party  to  the  suit  and  never  asked 
to  be  made  such,  either  personally  or  as  next 
friend,  and  his  rights  were  never  submitted  for 
adjudication. 

"(4)  That  the  said  judgment  is  impossible  of 
performance.  That  the  said  mule  is  not  in  the 
possession  of  thi^  defendant  nor  under  the  con- 
trol of  this  court,  and  the  judgment  nowhere 
states  the  value  of  the  mule  in  question. 

"(5)  That  the  name  of  Jim  Jobe  did  not  ap- 
pear in  the  citation,  nor  did  it  'ever  appear 
either  directly  or  indirectly  as  a  party  to  this 
said  suit. 

**(6)  That  this  defendant  is  hereby  notified 
to  bring  into  court  all  of  the  oflScial  records 
he  has  concerning  this  cause,  or  else  oral  testi- 
mony shall  be  offered  to  show  their  contents. 

**(7)  That  the  said  judgment  is  final,  and  that 
the  said  E.  L.  Race  is  threatened  to  issue  ex- 
ecution in  accordance  with  said  judgment,  which 
act,  if  done,  will  result  in  irreparable  damage  to 
plaintiff. 

"Wherefore  plaintiff  prays  for  a  writ  of  in- 
junction, restraining  the  defendant  from  issuing 
execution  on  said  judgment,  that  plaintiff  have 
judgment  that  said  Injunction  be  made  perpetu- 
al, and  for  his  damage  aforesaid  and  for  costs 
of  suit,  and  for  such  other  and  further  relief, 
special  and  general,  in  law  and  in  equity,  that 
he  may  be  justly  entitled  to." 

[1,.2]  For  several  reasons,  we  think  the 
petition  IB  insufficient  to  support  the  order 
granting  the  writ.  It  will  be  noted  that  the 
petition  for  injunction  was  filed  on  the  11th 
day  after  the  rendition  of  the  judgment  com- 
plained of,  and  no  showing  is  made  why,  if 
dissatisfied  with'  it,  appellee  did  not  appeal. 
Nor  is  there  any  reason  shown  why  the  cause 
might  not  have  been  removed  to  the  county 
court  by  writ  of  certiorari.  It  is  well  settled 
that  an  Injunction  cannot  be  made  to  serve 
the  purpose  of  an  appeal.  See  Turner  v.  Pat- 
terson, 54  Tex.  Cit  App.  581,  118  S.  W.  565: 
Robinson  v.  Gibson,  168  S.  W.  877.  No  rea- 
son is  assigned  why  the  defects  complained 
of  in  the  judgment  of  the  justice  of  the  peace 
could  not  have  been  corrected  either  by  mo- 
tion, before  the  justice  to  correct  the  judg- 
ment or  by  an  appeal.  Appellee  Is  there- 
fore not  entitled  to  relief  from  any  such  de- 
fect as  could  have  been  corrected.  Williams 
V.  Watt,  171  S.  W.  266;  Railway  v.  Shields, 
66  Tex.  Civ.  App.  7,  120  S.  W.  222. 

[31  The  objection  that  the  minor  to  whom 
it  Is  alleged  the  mule  in  question  belonged 
was  not  a  party  to  the  suit  Is  of  no  force,  in 
view  of  the  fact  that  it  is  evident  from  the 
judgment  and  allegations  of  the  petition  that 
the  suit  was  Instituted  by  the  father  as  next 
friend  of  the  minor.  That  suits  may  be  so 
prosecuted  has  long  been  settled  In  this  state. 


dhambers  v.  Ker,  6  Tex.  Civ.  App.  373,  24 
S.  W.  1118;  Ivey  v.  Harrell,  1  Tex.  Civ.  App. 
2S»,  20  S.  W.  775;  Martin  v.  Weyman,  26 
Tex.  400.  Moreover,  If  the  mule  referred  to 
In  the  judgment  belonged  to  the  minor,  Jhn 
Jobe,  and  is  not  in  fact  in  possession  of  the 
appellee  as  alleged,  it  is  difiBicult  to  see  where- 
in ,  appellee  suffers  an  irreparable  injui*y. 

We  conclude  that  the  temporary  writ  of 
injunction  should  be  vacated,  and  the  order 
of  the  district  judge  set  aside,  and  the  cause 
rehsanded,  and  the  petition  for  injunction  dis- 
missed. 


CHICAGO.  R.  I.  &  G.  RY.  CO.  v.  WENTZEL 
et  ux.     (No.  9112.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
May  31, 1919.) 

1.  Railboads  ^=5>338  —  Disgovkbed  Peril— 
Cbossing  Accident  ^  Dutt  of  Flagman 
ON  Train. 

A  flagman  on  a  train  backing  towards  cross- 
ing, who  sees  the  imminence  of  the  danger  of 
collision  with  an  approaching  automobile,  and 
realizes  that  the  automobile  vnll  not  stop  be- 
fore reaching  track,  must  exercise  ordinary 
care  to  use  every  reasonable  means  in  his  pow- 
er to  prevent  collision  by  stopping  the  train. 

2.  Railboads  ^s»351(7)— Crossing  Accident 
—Instructions  —  Watchman  at  Crossing. 

Instruction  submitting  queadon  of  rail- 
road's negligence  in  failing  to  maintain  watch- 
man at  a  crossing  held  properly  refused  because 
the  question  of  contributory  negligence  was 
improperly  injected  into  it. 

3.  Trial  ^s»261— Requested  Instructions— 
Objection  to  Instructions  Given. 

Where  improper  instruction  is  objected  to, 
it  is  the  court's  duty  to  submit  a  correct  charge, 
though  the  charge  tendered  by  the  party  ob- 
jecting is  objectionable. 

4.  Railroads  <S=»320— Duty  op  'Trainmen 
AS  TO  Persons  at  Crossing. 

Trainmen  have  a  right  to  presume  that 
person  approaching  track  is  in  full  possession 
of  his  senses,  and  will  make  proper  use  of 
them,  and  are  not  bound  to  anticipate  that  he 
will  be  negligent 

5.  Trial  <@=>296(4,  5)— Instbuction  —  Dis- 
co vebed,  PeriiA-Curb  of  Errob. 

In  action  for  injuries  to  jitney  car  passen- 
ger in  collision  with  train,  an  instruction  on 
discovered  peril,  erroneous  in  requiring  train- 
men to  anticipate  danger  to  deceased  though  it 
resulted  from  her  negligence,  was  not  cured  by 
instruction  requiring  jury  to  find  that  deceased 
and  other  occupants  of  car  were  not  conscious 
of  the  near  approach  of  train. 

6.  Trial  <s=»253(4)— Instruction— Ignoring 
Issues. 

In  action  for  death  of  jitney  car  passenger 
in  collision  with  train  involving  issues  of  neg- 
ligence of  railroad  and  contributory  negligence 
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of  deceased,  instrtiction  on  damages  held  ob- 
jectionable in  eliminating  issues  of  negligence 
and  contributory  negligence,  and  authorizing 
recovery  on  mere  proof  of  damage  sustained. 

7.  Neoliqence  ^=983(1)  ^  Imputed  Neqli- 
OENCB— Occupant  of  Automobile. 

Negligence  of  driver  of  a  conveyance  is 
not  imputable  to  an  occupant  who  has  no  con- 
trol over,  and  gives  no  directions  to,  the  driver. 

8.  Railboads  ^=>327(12)  —  Cbossing  Acci- 
dents—Occupant OF  Jitney  Cab  —  Con- 
tbibutory  Negligence. 

A  passenger  of  crowded  jitney  car  approach- 
ing railroad  crossing  must  use  ordinary  care  to 
avoid  injury,  though  -the  dri vet's  negligence  is 
not  imputable  to  him. 

9.  Railboads  «8=»350(21)  —  Cbossing  Acci- 
dent—Contbibutoby  Negligence  —  Ques- 
tion FOB  JUBY. 

Passenger  in  overcrowded  jitney  car  held 
not,  as'  a  matter  of  law,  contributorily  negli- 
gent in  becoming  a  passenger  in  the  car  and  re- 
maining therein  while  approaching  a  crossing, 
submitting  herself  to  care  and  custody  of  driver. 

10.  Tbial  ^s»253(9)— Inbtbuctzon  —  Ignob- 
iNQ  Evidence. 

In  action  for  death  of  jitney  car  passenger 
in  collision  with  train  at  crossing,  where  there 
was  evidence  raising  issue  of  railroad's  negli- 
gence in  failing  to  maintain  watchman  at  cross- 
ing, requested  charge,  eliminating  such  issue, 
held  properly  refused. 

11.  Appeal  and  Ebbob  «=»1056(1)— CSbossino 
Accident— Action  fob  Damages  —  Evi- 
dence—Obdinance. 

In  action  for  death  of  jitney  car  passenger 
at  a  crossing,  exclusion  from  evidence  of  city 
ordinance  for  purpose  of  showing  violation 
thereof  by  driver  was  not  reversible  error,  since 
driver's  negligence  in  violating  ordinance  was 
not  imputable  to  deceased. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  R.  B.  L.  Roy,  Judge. 

Suit  by  J.  H.  Wentzel  and  wife  against  the 
Chicago,  Rock  Island  &  Gulf  Railway  Com> 
pany.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Reversed  and  remanded. 

Lassiter  &  Harrison  and  R.  M.  Rowland, 
all  of  Ft.  Worth,  for  appellant 

Baskln,  Dodge,  Eastus  &  Aihmennan,  of  Ft. 
Worth,  for  appellees. 

BUCK,  J.  Suit  was  filed  In  the  district 
court  of  Tarrant  county  by  J.  H.  Wentzel 
and  wife  against  the  appellant  to  recover 
damages  on  account  of  the  death  of  their 
foster  daughter,  Mary  Wentzel,  who  Is  al- 
leged to  have  been  killed  by  the  negligence 
of  the  defendant.  It  was  alleged  that  she 
was  riding  in  a  jitney  automobile  on  her  way 
to  Ft.  Worth  from  Riverside,  one  of  the  resi- 
dence suburbs,  and  that  a  collision  occurred 
between  the  Jitney  and  a  train  of  the  defend- 
ant.    Defendant  pleaded  a  general  denial. 
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specially  denied  negligence,  and.  averred  that 
Mary  Wentzel  was  guilty  of  contributory 
negligence.  From  a  judgment  In  favor  of  the 
plaintiffs  In  the  sum  of  $3,500  the  defendant 
has  appealed. 

The  evidence  shows  that  on  the  morning  of 
February  5,  1918,  a  Ford  jitney  car,  plying 
between  Ft.  Worth  and  Riverside,  was  mak- 
ing a  trip  to  the  dty.  It  had  on  board  eleven 
people  and  was  an  ordinary  ftve-passenger 
car.  Inside  the  car  and  in  the  rear  were  Guy 
Nesblt,  Mrs.  Martin,  Mrs.  Slate,  Mrs.  Phares, 
Miss  Clara  Wood,  and  Miss  Mary  Wentzel 
Guy  Nesblt  was  sitting  on  the  door  on  the 
north  side  of  the  car,  and  the  five  ladies  were 
on  the  rear  se&t,  two  sitting  In  the  laps  of 
the  others.  On  the  front  seat  were  Henry 
Cawthome,  Dewey  Nesblt,  and  the  driver, 
Mr.  Albritton.  Myrle  Shockley  was  partly 
in  and  partly  out  of  the  car  in  front  on  thft 
south  side  of  It,  and  Homer  I»awson  was 
standing  on  the  running  board  toward  the 
front  on  the  north  side.  The  curtains  were 
up  on  the  car,  though  there  was  more  or  less 
opportunity  for  the  occupants  to  see  through 
the  cracks  between  the  curtains  and  the  top, 
and  through  the  isinglass  In  the  curtains. 

The  jitney  approached  the  railroad  track' 
going  west,  and  the  Rock  Island  train  which 
collided  with  It  was  backing,  going  south, 
and  they  came  together  at  the  Belknap  street 
crossing.  There  is  a  slight  up-grade  as  the 
street  approaches  the  crossing  from  the  east 
There  are  two  tracks  at  this  point,  and  the 
up-grade  continues  practically  to  the  east 
track,  the  ground  being  about  level  thereafter, 
and  the  accident  happened  on  the  west  track. 
Photographs  accompany  the  statement  of 
facts,  and  from  them  It  appears  that  a  dirt 
road  or  street,  along  which  the  jitney  came, 
was  in  plain  view  of  the  approaching  train 
for  a  considerable  distance  from  the  crossing, 
and  that  travelers  on  the  road  could  see  the 
approach  of  the  train  for  a  considerable  dis- 
tance, and  that  there  was  a  flagman  on  the 
back  of  the  train  as  it  approached  the  cross- 
ing, and  that  he  sounded  the  whistle  re- 
peatedly before  reaching  the  crossing.  The 
train  moved  some  20  to  40  feet  after  the 
collision,  the  automobile  being  wrecked  and 
pushed  along  the  track  In  front  of  the  trucks. 
Homer  Lawson,  witness  for  defendant,  testi- 
fied that  he  was  on  the  running  board  of  the 
jltaey,  and  that  he  saw  the  train  when  the 
jitney  was  about  160  feet  from  the  crossing, 
and  at  that  time  the  train  was  about  100 
yards  north  of  the  crossing.  He  testified  in 
part  as  follows: 

"After  I  first  discovered  the  train  the  jitney 
kept  on  going.  We  went  up  the  incline  that  goes 
up  to  the  tnuA:8,  and  when  he  got  within  about 
eight  or  ten  feet  of  the  tracks,  why  the  train 
kept  coining,  and  when  it  got  within  about 
forty  feet  of  the  crossing  I  jumped  off  the  jit- 
ney and  hollered,  *For  Christ's  sake,  stop.' 
And  the  train  came  on  down  and  smashed  the 
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car.  When  the  train  got  within  about  forty 
feet  of  the  crossing  I  jumped  off.  The  jitney 
didn't  stop  at  that  time  along  there  before  it 
got  struck;  it  kept  going  right  ahead.  The  jit- 
ney was  about' ten  feet  from  the  track  when  I 
jumped  off.  At  the  time  I  jumped  off  the  train 
was  about  forty  feet  north  of  the  crossing.  I 
saw  a  man  on  that  train.  He  was  standing  on 
the  back  platform  of  the  train,  which  would  be 
the  end  nearest  to  the  Belknap  street  crossing. 
I  discovered  him  there  when  I  first  saw  the 
train,  and  he  kept  standing  there  all  the  time. 
I  was  looking  at  him  when  I  jumped  off.  Right 
at  that  moment  the  man  on  the  back  platform 
saw  the  car  was  going  across,  and  he  began  to 
throw  up  his  hands  and  holler,  *Yea,  yea,  yea!* 
At  that  time  this  party  was  about  forty  feet 
from  the  crossing.  I  jumped  off  right  at  that 
time.  I  watched  this  man  all  the  time  from  the 
time  I  first  saw  him  until  the  train  hit  the  jit- 
ney. During  that  time  he  was  throwing  up  his 
hands,  hollering,  and  tapping  a  little  whistle 
once  or  twice.  He  tapped  that  little  whistle 
about  the  time  I  jumped  off,  or  a  little  after  I 
jumped  off.  He  tapped  that  whistle  when  the 
train  was  within  about  ten  feet  of  the  jitney. 
He  tapped  it  twice.  Before  that  time,  after 
T  had  seen  him  about  forty  feet  away,  he  was 
throwing  up  his  hands  and  hollering." 

*  He  further  testified  that  there  were  about 
2,000  people  living  in  Riverside,  and  another 
witness  testified  that  the  population  of  River- 
side was  about  5,000,  and  that  the  citizens 
from  a  large  section  of  the  northeast  part  of 
county  used  this  and  other  crossings  near  by 
for  the  purpose  of  reaching  the  city ;  that  at 
this  particular  time  the  other  two  crossings 
were  out  of  repair  or  not  in  a  condition  to  be 
used.  Lawson  further  testified  that  the  cur- 
tains on  the  north  side  of  the  car  had  holes  in 
them,  and  that  he  could  see  the  people  Inside 
by  looking  through  the  holes  in  the  curta'ins, 
and  that  was  the  only  way  he  could  see  them; 
that  he  had  frequently  ridden  this  car,  and 
usually  went  to  work  about  the  same  time  as 
the  deceased,  who  used  the  same  car;  that 
the  train  in  question  was  a  passenger  train, 
and  that  this  was  its  usual  time  to  back  over 
Belknap  street,  and  that  he  knew  it  was  due 
to  pass  there  at  about  that  hour  every  morn- 
ing; and  that  Mary  Wentzel  had  the  same 
opportunity  to  observe  it  as  he  had.  He  fur- 
ther testified  as  follows: 

"My  attention  was  first  attracted  to  that 
train  by  the  sounding  of  the  air  whistle  on  the 
rear  end  of  the  train.  When  my  attention  was 
so  attracted  I  looked  in  the  direction  of  the 
train.  I  have  marked  on  this  picture,  as  re- 
quested by  you,  about  the  place  where  the  jit- 
ney was  at  the  time  I  first  heard  the  sounding 
of  the  air  whistle,  and  that  place  I  have  indi- 
cated is  just  after  we  got  around  this  turn— 
where  we  turned  from  going  south  to  going 
west.  I  would  judge  that  we  wer^  about  one 
hundred  and  fifty  or  one  hundred  seventy-five 
feet  from  the  Belknap  street  crossing  at  the 
time  I  first  .learned  of  the  approach  of  the 
train.  At  that  time  I  imagine  the  back  end  of 
the  train  was  right  in  about  where  the  station 
house  is  down  here  (indicating).  When  I  first 
saw  the  train  was  when  I  turned  this  corner 


right  here  (indicating).  I  was  here,  and  the 
rear  of  tlie  train  was  there  where  I  have  indi- 
cated. This  is  about  one  hundred  yards  down 
from  the  Belknap  street  crossing. 

"I  did  not  notice  whether  the  bell  on  th^  en- 
gine was  ringing  or  not  I  believe  the  bell  was 
tolling  every  now  and  then— that  is,  the  bell 
on  the  engine;  it  was  ringing  continually,  but 
the  pendulum  was  swinging  slowly,  is  what  I 
mean.  I  heard  the  bell  then,  and  I  could 
hear  it  all  right  I  would  say  that  the  bell 
could  have  been  heard  two  hundred  yards  south 
of  me  at  that  time  by  a  person  of  ordinary  bear- 
ing. It  continued  to  ring  that  way  until  after 
the  accident  happened,  and  it  was  ringing  when 
my  attention  was  first  attracted  to  the  train, 
and  it  kept  on  ringing. 

"After  I  first  heard  this  whistle  blown  by  the 
man  on  the  rear  of  the  train,  I  moved  forward 
on  the  running  board  of  the  jitney  and  looked 
at  the  people  in  the  front  seat  of  the  jitney 
car.  About  the  time  we  were  nearing  the  tracks, 
or  when  we  were  about  seventy-five  or  one  hun- 
dred feet  from  tl\e  track,  I  stepped  forward  to 
the  front,  and  looked  through  the  windshield 
to  see^f  the  driver  was  watching,  and  he  seemed 
to  be  watching  all  right,  and  I  stepped  back 
about  middleways  on  the  running  board.  The 
driver  was  looking  forward  the  way  the  jitney 
was  going  when  I  looked  in.  The  curtains  on 
the  car  came  clear  up  to  the  windshield  on  the 
north  side  of  the  car,  and  I  went  forward  on 
the  running  board  and  put  my  head  around  the 
curtains  and  looked  through  tiie  windshield  and 
gave  a  side  glance  at  the  crowd  in  the  jitney. 
I  saw  kind  of  the  side  of  Albritton*s  face.  I 
did  not  see  the  face  and  eyes  of  all  the  people 
in  the  front  seat,  but  those  of  the  driver.  He 
was  the  only  one  that  I  noticed  at  that  time. 
♦  •  •  When  the  jitney  got  up  onto  the  first 
track  there,  it  was  about  five  or  six  feet  from 
the  main  line  where  the  accident  happened. 
My  purpose  in  going  up  there  and  looking  at 
the  driver  of  the  jitney  was  to  see  if  he  was 
watching  the  road,  and  to  see  if  he  had  noticed 
the  train.  I  concluded  that  he  had.  I  jumped 
off  of  the  jitney  when  it  was  on  the  first  track 
and  within  about  seven  or  eight  feet  of  the 
second  track.  I  jumped  off  because  I  saw  the 
car  was  not  going  to  stop,  but  was  going  on. 
Before  I  jumped  off,  I  thought  the  jitney  was 
going  to  stop  on  the  first  track,  and  the  mo- 
ment that  I  realized  that  it  was  not  going  to 
stop  on  the  first  track  I  then  jumped  off  and 
hollered  for  him  to  stop.  At  that  time  the  rear 
end  of  the  train  was  about  forty  feet  from  the 
crossing.  Abonf  the  time  I  jumped  off  I  made 
an  outcry.  I  told  him,  *for  Christ's  sake,  stop  I' 
My  purpose  in  making  that  outcry  was  Jo  call 
his  attention  to  the  train  and  for  him  to  stop 
and  to  warn  the  crowd  in  the  jitney.  A  little 
after  T  jumped  off  I  saw  the  man  on  the  rear 
end  of  the  train  holler  something  and  wave  his 
hand.  He  was  hollering,  *Hey,  Hey,  Hey!'  He 
was  waving  his  hands  out  like  that  (indicatin^t). 
He  hollered  loud  enough  for  me  to  hear  it  right 
there  at  the  jitney." 

One  of  the  grounds  of  negligence  alleged 
by  plaintiffs  was  the  failure  to  keep  at  this 
crossing  a  watchman.  Plaintiffs  alleged  that 
on  account  of  the  heavy  traffic,  and  on  ac- 
count of  the  number  of  tracks  at  this  point,  it 
was  the  duty  of  the  defendant  to  keep  and 
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maintain  a  watchman  or  flagman,  and  to 
exercise  a  very  high  degree  of  care  in  moving 
Its  trains  over  said  street  crossing  lest  per- 
sons using  said  crossing  would  be  confused 
or  iflistnken  regarding  which  particular  rail- 
\^ay  track  was  being  used,  and  thereby  ex- 
pose themselves  to  danger  of  collision  with 
such  engines  and  trains. 

The  court  charged  the  jury,  In  effect,  that 
if  the  location  of  the  crossing  and  the  condi- 
tions surrounding  It,  together  with  the  ex- 
tent and  volume  of  travel  and  traffic  across 
said  crossing,  rendered  said  crossing  un- 
usually dangerous  and  hazardous,*  then  it 
became  a  question  of  fact  for  the  Jury  to  de- 
termine whether  the  company,  in  the  exercise 
of  ordinary  care,  should  have  stationed  and 
maintained  a  watchman  at  said  crossing; 
and  further  instructed  the  Jury  that  if  they 
should  find  from  a  preponderance  of  the  evi- 
dence that  the  crossing  was  unusually  dan- 
g^oHS  and  hazardous,  and  that  a  person  of 
ordinary  prudence,  in  the  exercise  of  ordi- 
nary care,  would  have  maintained  a  watch- 
man at  said  crossing,  and  that  defendant  did 
not  maintain  a  watchman  at  said  place,. that 
such  failure  would  be  negligence  on  the  part 
of  the  defendant;  and  if  they  should  find 
that  defendant  was  guilty  of  such  negligence, 
and  that  the  same  was  the  proximate  cause 
of  the  death  of  Mary  Wentzel,  and  that  she 
was  not  guilty  of  contributory  negligence, 
they  should  find  for  the  plaintiffs. 

The  first  assignment  complains  of  the  fail- 
ure of  the  court  to  instruct  the  Jury  affirma- 
tively that  if  the  defendant  railway  com- 
pany exercised  ordinary  care  in  deciding  not 
to  have  a  watchman  or  flagman  at  the  rail- 
road crossing  in  question,  then  said  defend- 
ant was  not  guilty  of  negligence  in  failing 
to  have  such  a  watchman  or  flagman  at  said 
crossing  at  the  time  of  the  accident  in  ques- 
tion. And  the  second  assignment  complains 
of  the  failure  of  the  court  to  give  a  special 
instruction  affirmatively  submitting  that  de- 
fense. We  are  of  the  opinion  that  an  affirm- 
ative instruction  on  behalf  of  the  defendant 
should  have  been  given  if  properly  invoked, 
but  we  are  further  of  the  opinion  that  the 
charge  requested  Is  perhaps  not  free  from 
objection,  as  being  unduly  restrictive  in  plac- 
ing undue  emphasis  by  way  of  repetition  on 
the  defensive  issue  involved,  and  as  improp- 
erly injecting  into  this  instruction  upon  said 
issue,  the  issue  of  contributory  negligence. 
The  concluding  sentence  of  the  tendered  in- 
struction is  as  follows: 

"And  even  if  you  should  find  that  the  defend- 
ant railway  coinpany  was  guilty  of  negligence 
in  not  having  a. watchman  or  ilasrman  at  said 
crossing,  nevertheless  any  recovery  in  this  cause 
on  account  of  sucli  negligence,  if  any,  would 
be  barred  and  prevented  by  contributory  neg- 
ligence on  the  part  of  Mary  Wentzel,  if  you 
phould  find  her  guilty  of  contributory  negli- 
gence under  the  instructions  given  you  on  that 
subject  by  the  \;ourt." 


The  issue  of  discovered  peril  is  prominent 
in  this  case.  The  facts  show  that  the  flag- 
man or  pilot  on  the  rear  of  the  coach  of  the 
trnin  being  backed  towards  the  crossing  was 
in  full  view  of  the  approaching  jitney,  and 
was  looking  at  it,  as  it  came  towards  the 
track  on  which  the  train  was  moving.  The 
evidence  shows  that  said  flagman  continued 
to  strike  an  alarm  or  ring  a  bell,  but  that  he 
did  not  attempt  to  apply  the  brakes  until  the 
coach  was  within  eight  or  ten  feet  of  the  jit- 
ney. The  evidence  further  shows  that  by  the 
use  of  air  bralves,  such  as  this  train  was 
equipped  with,  a  train  of  this  length,  and 
moving  at  the  speed  it  was,  can  be  stopped 
within  15  feet. 

[1]  If  said  flagman  saw  the  imminence  of 
the  danger  of  the  collision,  and  realized  that 
the  automobile  was  not  going  to  stop  before 
reaching  the  track,  and  further  realized  that 
a  collision  would  thereby  occur  unless  the 
•train  was  stopped,  then  it  was  his  duty  to 
exercise  ordinary  care  to  use  every  reason- 
able means  in  his  power  to  prevent  the  col- 
lision. 

[2]  We  are  of  the  opinion  that,  in  submit- 
ting the  question  of  whether  or  not  defend- 
ant was  guilty  of  negligence  In  failing  to 
maintain  a  watchman  at  the  crossing,  the 
question  of  contributory  negligence  should  not 
have  been  injected.  According  to  the  charge 
tendered,  if  the  jury  should  find  that  the  de- 
fendant was  guilty  of  negligence  in  falling 
to  maintain  a  watchman  at  this  crossing,  and 
should  further  find  that  the  deceased  was  al- 
so guilty  of  contributory  negligence,  and 
should  further  find  that  defendant's  flagman 
or  watchman  on  the  coach  failed  to  exercise 
due  care  to  prevent  the  collision  after  he  dis- 
covered the  imminent  peril  in  which  the  oc- 
cupants of  the  Jitney  were  placed,  and  that 
sudi  failure  was  the  proximate  cause  of  the 
injury  to  and  death  of  deceased,  yet  by  such 
charge  the  jury  would  likely  be  led  to  be- 
lieve that  by  reason  of  the  contributory  neg- 
ligence of  the  deceased  the  plaintiffs  would 
be  barred  from  a  recovery. 

[3]  But  while  we  conclude  that  the  charge 
tendered  was  not  free  from  objection,  yet 
the  duty  of  the  court  to  give  a  proper  instruc- 
tion Was  invoked  by  the  defendant's  objec- 
tion to  the  charge  given,  as  shown  by  the 
first  assignment,  and  it  was  the  duty  of  the 
court,  under  such  circumstances,  to  submit 
a  correct  charge  to  the  Jury,  although  the 
charge  tendered  by  the  defendant  was  sub- 
ject to  objections.  Olds  Motor  Works  v. 
Churchill,  175  S.  W.  785;  By.  Co.  v.  Browdcr, 
144  S.  W.  1042.  Hence  we  sustain  the  first 
assignment. 

The  third  and  fourth  assignments  are  dl-  <» 
rected  to  the  fourth  paragraph  of  the  court's 
charge,  which  was  upon  the  issue  of  discov- 
ered peril.  The  court  instructed  the  Jury 
that  if  at  the  time  the  Jitney  was  approach- 
ing the  crossing  of  the  railroad  company — 
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'  "In  such  close  proximity  to  sach  main  lino 
track,  on  which  the  passenger  train  in  ques- 
tion was  moving,  as  to  be  in  peril  of  injury,  if 
any,  from  F-aid  train,  if  said  automobile  should 
run  upon  said  track,  and  you  should  further 
find  and  believe  from  the  evidence  that  the  pilot 
in  charge  of  said  train,  standing  on  the  rear 
end  thereof— that  is,  the  end  nearest  to  and  ap- 
proaching said  crossing— at  said  time  actual- 
ly saw  said  automobile  or  jitney  in  which 
plaintiffs*  daughter  was  riding,  and  actually 
saw  the  peril,  if  any,  in  which  plaintifiEs*  said 
daughter  and  the  other  occupants  of  said  auto- 
mobile were  in,  if  any,  and  actually  realized 
that  plaintiffs*  daughter  was  then  unconscious, 
if  you  find  that  she  was  unconscious  of  the 
near  approach  of  said  train,  and  you  further 
find  that  he  actually  saw  and  knew  of  this 
in  time  to  have  stopped  said  train  and  have 
avoided  and  averted  the  threatened  injury,  if 
any,  by  the  use  of  all  the  means  reasonably  at 
his  command  at  said  time,  if  any,  *  *  * 
and  you  further  find  and  believe  that  he  fail- 
ed so  to  do,  and  that  by  reason  of  such  fail-* 
ure,  if  he  did  so  fail,  said  train  struck  said 
automobile  in  which  plaintiffs'  daughter  was 
riding  in  such  a  manner  and  way  as  to  injure 
her,  and  as  the  result  of  which  injury  she  died, 
♦  ♦  ♦  you  are  instructed  to  find  for  the  plain- 
tiffs." 

In  the  criticism  of  this  charge  made  by  ap- 
pellant it  is  urged  that  it  indicates  to  the 
Jury  that  the  jitney  would  be  in  peril  from 
the  train  "if  it  should  run  upon  the  track," 
and.  If  the  flagman  saw  that  such  was  the 
case,  it  was  his  duty  immediately  thereupon 
to  stop  the  train.  It  is  urged  that  the  issue 
which  should  have  been  submitted  to  the 
jury  was  whether  It  was  apparent  to  the 
flagman  that  the  jitney  was  about  to  run  up- 
on the  track,  and  was  therefore  in  peril.  If 
the  flagman  saw  or  realized  that  the  Jitney 
was  about  to  run  upon  the  track,  he  necessa- 
rily saw  and  realized  the  peril  of  the  occu- 
pants of  the  -jitney,  and  should  have  there- 
upon in  the  exercise  of  ordinary  care,  used 
his  utmost  efforts  to  stop  the  train  in  time 
to  avoid  the  accident.  S.  A.  &  A.  P.  Ry.  Co. 
V.  McGill,  202  S.  W.  338. 

[4]  But  as  was  said  by  our  Supreme  Court 
In  Ry.  Co.  v.  O'Donnell,  09  Tex.  636,  02  S.  W. 
409: 

**The  enginemon  »  ♦  ♦  had  the  Hght  to 
treat  the  plaintiff  as  a  person  in  full  possession 
.of  his  senses,  and,  seeing  him  near  the  track, 
might  presume  that  he  would  make  proper 
use  of  his  facultiest  and  would  get  far  enough 
away  from  the  track  to  insure  his  own  safety. 
They  were  not  required  to  anticipate  that  he 
wonid  be  guilty  of  an  act  of  negligence,  either 
by  remaining  in  danger,  if  he  was  so,  or  by  put- 
ting himself  in  danger." 

See,  also,  Ry.  Co,  v.  Horwltz,  188  S.  W.  26; 
Ry.  Co.  v.  Sullivan,  168  S.  W.  473 ;  Ry.  Coi  v. 
Harrison,  163  S.  W.  332;  Ry.  Co.  v.  Shetter, 
94  Tex.  196,  59  S.  W.  533.  In  the  last-cited 
case  the  Supreme  Court,  in  an  opinion  by 
Justice  Williams,  on  a  certified  question 
from  this  court,  says : 


"But  it  must  be  borne  In  mind  that  upon 
this  issue  [discovered  peril]  the  question  is,  was 
it  known  to  the  brakcman  before  plaintiff  went 
upon  the  track,  not  simply  that  he  desired  to 
cross  it,  but  that  he  would  do  so  where  his  act 
would  be  negligent  and^ezpose  him  to  danger? 
In  other  words,  the  brakeman  must  have  known 
that  plaintiff  was  in  danger  because  he  was 
about  to  do  a  negligent  and  dangerous  act  We 
think  it  well  settled  that  one  person  is  not 
bound  to  anticipate  negligent  conduct  on  the 
part  of  another,  and  therefore  that  a  jury  would 
not  be  justified  in  finding  that  the  brakcman. 
before  he  saw  plaintiff  actually  in  danger,  knew 
that  he  was  negligently  going  into  danger.  That 
the  knowledge  of  the  brakeman  must  have  been 
such  as  we  have  defined  is  true,  because  the 
rule  under  discussion  applies  only  where  the 
plaintiff  has  been  guilty  of  negligence,  and 
therefore  only  charges  defendant  with  liabili- 
ty if,  after  discovery  of  the  danger  to  which 
such  negligen(:e  has  exposed  the  ,  plaintiff,  it 
fails  to  exercise  due  diligence  to  avoid  injury. 
It  does  not  impose  any  liability  because  of  mere 
failure  to  exercise  care  to  discover  the  peril. 
Railway  Co.  v.  Breadow,  90  Tex.  27,  3(5  S. 
W.  410;  Railway  Co.  'v.  Staggs,  90  Tex.  4jS. 
39  S.  W.  295.  A  person  walking  negligently 
along  a  railroad  track  in  front  of  a  moving 
train  wUl  surely  be  hurt  unless  the  train  stops 
or  he  gets  out  of  its  way.  In  a  sense  he  may  be 
said  to  be  in  danger,  but  those  controlling  the 
train  are  not  required  to  assume  that,  by  his 
negligent  failure  to  act,  he  will  remain  in  dan- 
ger. It  is  only  when  they  have  realized  that 
he  cannot  or  will  not  get  out  of  the  way  that 
the  duty  of  averting  a  collision  arises.  Certain- 
ly it  is  at  least  equally  true  that  trainmen  are 
not  bound  to  assume  that  a  person  not  on  the 
track  will  get  on  it,  where  it  would  be  negli- 
gent and  dangerous  for  him  to  do  so;  and,  as 
they  would  not  be  bound  to  assume  it,  a  jury 
could  not  properly  find  that  they  knew  it  would 
be  done,  in  the  absence    *    *    *    of  knowledge." 

[B]  It  is  true  In  the  diarge  given  by  the 
court  the  jury  were  instructed  that  before 
they  could  find  for  plaintiffs  they  must  find, 
in  addition  to  other  facts,  that  the  deceased 
and  other  occupants  of  the  automobile  were 
unconscious  of  the  near  approach  of  the  train. 
But  we  hardly  think  this  feature  of  the 
charge  removes  the  force  of  the  defendant's 
objection.  Not  only  would  the  Jury  be  re- 
quired to  find  that  the  occupants  of  the  car 
approaching  the  train  were  unconscious  of 
the  proximity  of  the  train  at  some  stage  be- 
fore the  car  reached  the  crossing,  but  that 
they  would  likely  remain  unconscious  of  the 
approaching  train  until  they  had  reached  the 
crossing  and  were  placed  in  a  position  of  per- 
il. Upon  another  trial  the  charge  upon  this 
issue  should  be  so  worded  as  to  submit  the 
element  of  knowledge  on  the  part  of  the  flag- 
man hereinabove  pointed  out.  The  objection 
under  discussion  Is  presented  from  a  differ- 
ent angle  in  assignments  3,  4,  5,  and  6,  and 
we  believe  that  these  assignments  present  re- 
versible error. 

We  overrule  the  seventh  assignment  be- 
cause we  are  of  the  opinion  that  the  facts  hi 
evidence  raise  the  issue  of  negligence  and  lia- 
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bility  on  the  part  of  the  defendant  for  fail- 
ing to  have  a' watchman  or  flagman  at  the 
crossing  at  the  time  of  the  accident  in  qnes- 
tion.  In  the  eighth  paragraph  the  conrt  in- 
structed the  jury  in  part  as  follows: 

"If  you  find  and  believe  from  the  evidence 
that  the  plaintiffs  herein  have  been  damaged, 
if  any,  by  reason  of  the  death  of  their  said 
daughter,  Mary  Wentzel,  then  you  will  allow 
the  plaintiffs  such  sum  of  money,  if  any,  if 
paid  now,  as  you  may  find  that  the  said  Mary 
Wentzel  would  have,  with  reasonable  probabili- 
ty, contributed  to  the  plaintiffs,  if  she  had  liv- 
ed," etc. 

There  Is  no  limitation  in  this  paragraph  <m 
plaintiffs*  right  to  recovery,  except  that  the 
jury  must  find  that  the  plaintiffs  have  been 
damaged,  and  that  their  deceased  daughter 
would  have  contributed  out  of  her  earnings 
to  their  support.  There  is  no  reference  to  any 
other  portion  of  the  charge  contained  in  this 
paragraph.  Under  the  eighth  assignment 
complaint  is  made  of  this  paragraph  on  the 
ground  that  it  practically  eliminates  the  is- 
sues of  negligence  and  contributory  negli- 
gence, and  practically  amounts  to  a  peremp- 
tory instruction  in  favor  of  the  plaintiffs  in 
the  event  the  jury  should  find  from  the  evi- 
dence that  the  plaintiffs  were  damaged  by 
reason  of  the  death  of  their  daughter. 

[6]  We  are  of  the  opinion  tkat  the  criti- 
cism is  well  founded.  If  this  paragraph  of 
the  charge  had  instructed  the  jury  that  in 
the  event  they  should  find  for  plaintiffs  un- 
der other  instructions  given,  and  further  in- 
structed the  jury  upon  the  measure  of  dam- 
ages as  contained  in  the  paragraph  in  ques- 
tion, the  objectionable  feature  of  the  charge 
would  have  been  obviated. 

Under  the  tenth  and  eleventh  assignments 
it  is  urged  that  in  the  ninth  paragraph  of 
the  court's  charge  the  jury  was  erroneously 
instructed  that  although  the  jury  might  find 
that  the  driver  of  the  jitney  was  guilty  of 
negligence  in  driving  said  jitney  upon  de- 
fendant's track  at  the  time  and  place  he  did, 
yet  they  could  not  attribute  the  negligence  of 
the  driver  to  the  deceased. 

[7]  The  rule  is  that  one  riding  in  a  con- 
veyance driven  or  operated  by  another,  he 
having  no  control  over  and  giving  no  direc- 
tions to  the  driver,  will  not,  in  an  action  for 
damages  by  reason  of  a  collision,  have  the 
contributory  negligence  of  the  driver  imputed 
to  him.  But  this  does  not  relieve  such  per- 
son from  the  duty  of  using  ordinary  care  to 
avoid  the  injury. 

[8]  If  a  person  of  ordinary  care  would  not 
have  become  a  passenger  In  a  ca;:,  loaded  and 
in  the  condition  as  the  one  in  question  is 
shown  to  have  been  from  the  evidence,  or 
would  not  have  remained  in  said  car  while 
approaching  the  railroad  crossing  under  the 
circumstances  shown,  or  would  have  discov- 
ered the  approach  of  the  train  with  which 
the  car  collided,  then  such  want  of  care 
would  be  imputable  to  the  deceased  as  con- 


tributory negligence  but  the  negligence  of  the 
driver  of  the  car  is  not  of  itself  imputable  to 
a  passenger.  6.,  H.  &  S.  A., By.  Co.  v.  Faber, 
77  Tex.  153,  8  S.  W.  64;  C.  T.  &  N.  W.  Ry. 
Co.  V.  Gibson,  83  S.  W.  862;  El  Paso  Elec- 
tric Ry.  Co.  V.  Benjamin,  20»  S.  W.  996. 

[9]  We  are  of  the  opinion  that  the  facts 
fail  to  show  that  as  a  matter  of  law  the  de- 
ceased was  guilty  of  contributory  negligence 
by  submitting  herself  to  the  care  and  cus- 
tody of  the  driver  of  the  car,  but  it  is  prob- 
ably a  question  for  the  jury,  and,  if  upon -an- 
other trial  such  instruction  is  requested,  it 
ought  to  be  given. 

[10]  We  are  of  the  opinion  that  the  re- 
quested charge  set  out  in  the  fourteenth  as- 
signment was  properly  refused,  because  it 
eliminates  the  issue  of  negligence  on  the  part 
of  the  defendant  in  failing  to  keep  and  main- 
tain a  watchman  at  this  crossing. 

The  fifteenth  assignment  complains  of  the 
refusal  of  the  court  to  admit  in  evidence  the 
ordinance  of  the  city  of  Ft.  Worth  regulating 
and  controlling  the  operation  of  jitney  cars 
within  the  limits  of  said  city.  Certainly  the 
ordinance  as  a  whole  was  not  pertinent  or 
relevant  to  any  issue  or  issues  involved  in 
this  case,  and  thei*efore  no  error  is  shown 
in  its  exclusion.  The  sixteenth  assignment, 
however,  alleged  error  to  the  exclusion  of 
each  and  every  separate  portion  of  the  said 
jitney  ordinance  offered  in  evidence.  Said 
assignment,  in  part,  is  as  follows: 

"The  court  erred  separately  in  each  instance 
in  hie  ruhng  excluding  and  refusing  to  admit 
in  evidence  each  portion  of  said  jitney  ordi- 
nance that  was  separatdy  offered  in  evidence." 

In  the  statement  under  these  two  assign- 
ments it  is  urged  that  error  Is  shown  imrticu- 
larly  in  the  exclusion  of  that  portion  of  said 
ordinance  which  reads  as  follows: 

"It  shall  be  unlawful  to  drive  or  operate  any 
motor  bus  while  any  person  is  standing  or  sit- 
ting upon  any  running  board  or  fender  thereof, 
or  while  any  person  is  riding  on  such  motor 
bus  outside  the  body  thereof;  it  shall  also  be 
unlawful  for  any  person  to  stankror  sit  upou 
any  fender  or  running  board  of  any  motor  bus, 
or  occupy  any  portion  of  such  motor  bus  out- 
side the  body  thereof,  while  such  motor  bus  is 
in  operation;  or  for  more  than  one  passenger 
to  ride  in  the  front  seat." 

It  is  not  contended,  nor  does  the  evidence 
show,  that  Mary  Wentzel  was  violating  any 
provision  of  this  ordinance.  The  most  that 
can  be  said  is  that  the  driver  was  disregard- 
ing the  terms  of  the  ordinance,  and  that  cer- 
tain of  his  passengers  were  violating  the  por- 
tion of  the  ordinance  above  quoted.  The  con- 
tributory negligence  of  the  driver  or  of  other 
passengers  would  not  be  imputable  to  the  de- 
ceased. In  addition  to  authorities  cited  here- 
inabove, see  29  Qrc.  pp.  547,  548,  and  549. 
The  fact  that  the  driver  might  have  been 
guilty  of  negligence  per  se  in  violating  the 
terms  of  an  ordinance  would  not  make  the 
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deceased  guUty  of  negligence  per  se  by  rea- 
son of  the  drlver*s  acts.  Bat  at  last  it  would 
be  a  question  whether  or  not  she,  under  all 
the  facts  and  circumstances,  was  guilty  of 
contributory  negligence  in  becoming  a  pas- 
senger in  the  car,  and  in  submitting  herself 
to  the  care  and  custody  of  the  driver,  under 
the  circumstances  and  surroundings  disclos- 
ed by  the  evidence.  The  facts  as  to  such  con- 
ditions and  surroundings  were  before  the 
jury,  and  we  cannot  see  that  evidence  which 
might  tend  to  show  that  the  driver  was  guil- 
ty of  negligence  per  se  because  he  had  disre- 
garded one  or  more  provisions  of  the  ordi- 
nance mentioned  could  properly  shed  any 
light  upon  the  issue  of  whether  or  not  Mary 
Wentzel  was  guilty  of  contributory  negli- 
gence. 

[11]  At  least,  we  are  not  prepared  to  say 
that  reversible  error  was  committed  in  the 
exclusion  of  said  ordinance  or  any  portion  of 
it,  although  the  question  presented  is  not  free 
from  diflSculty,  but  we  are  inclined  to  the 
opinion  that  the  assignment  should  be  over- 
ruled. 

We  do  not  find  it  necessary  to  discuss 
other  assignments  spedflcally,  because  we  be- 
lieve that  all  of  the  questions  here  presented 
likely  to  arise  on  another  trial  have  been 
disposed  of  by  what  we  have  already  said. 
The  judgment  of  the  trial  court  is  reversed 
and  the  cause  remanded. 


CHICAGO,  R.  I.  ft  G.  RY.  CO.  v.  SHOCK- 
LEY  et  ux.    (No.  9113.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 
June  7,  1919.) 

1.  Railboadb  ^=5>320— DtJTY  of  Flagman— 
DiscovEBED  Peril. 

A  brakeman  on  the  rear  of  a  train  backing 
toward  a  crossing,  on  discovering  that  an  an* 
tomobile  will  go  upon  the  tracks^  must  exer^ 
else  ordinary  care  to  use  all  means  at  his  com- 
mand to  av#t  collision,  but  he  is  not  bound 
at  all  hazards  to  use  all  the  means  at  his  com- 
mand. 

2.  Railboaus  «&=>307(4)— Public  Cbossinos— 
Maintenance  or  Watchman. 

A  railroad  is  not  required  to  keep  watch- 
men at  public  crossings  except  when  crossing 
is  peculiarly  or  extraordinarily  dangerous. 

3.  Tbial  ^s»253(4)— Instbuotion— Contbibu- 
TOBT  Negligence. 

In  action  for  death  of  jitney  car  passenger 
in  collision  with  train  at  crossing,  defended  on 
ground  of  contributory  negligence.  Instruction  on 
railroad's  negligence  in  failing  to  keep  watch- 
men at  crossing  was  erroneous,  where  it  au- 
thorized recovery  upon  a  finding  of  such  neg- 
ligence as  the  proximate  cause  of  the  accident, 
irrespective  of  a  finding  of  contributory  neg- 
ligence. 


4.  RazlbOads  «=»313-Opebation—Signals- 
Violation  op  Statutes. 
Failure  of  trainmen  in  backing  train  to- 
ward crossing  to  give  sigz^ls  required  by  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art.  6504, 
does  not  constitute  negligence  per  se. 

Appeal  from  District  (Dourt,  Tarrant  Coun- 
ty;.  R.  E.  L.  Roy,  Judge. 

Action  by  E.  H.  Shockley  and  wife  against 
the  Chicago,  Rock  Island  &  Gulf  Railway 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.     Reversed  and  remanded. 

Lassiter  &  Harrison  and  R.  M.  Rowland, 
all  of  Ft.  Worth,  for  appellant 
V    Bnskin,  Dodg^,  Eastiis  &  Ammerman,  of 
Ft  Worth,  for  appellees. 

DUNKUN,  J.  The  Chicago,  Rock  Island 
&  Gulf  Railway  Company  has  appealed  from 
a  Judgment  against  it  for  damages  in  the 
sum  of  $4,500  in  favor  of  B:  H.  Shockley  and 
wife  for  the  death  of  their  son  Myrle  Shock- 
ley,  which  was  alleged  to  have  been  due  to 
the  defendant's  negligence, 

A  "Jitney"  motor  car,  in  which  11  per- 
sons, including  plaintiffs'  son,  Myrle  Shock- 
ley,  was  struck  by  one  of  defendant's  trains 
at  the  place  where  the  railway  track  crossed 
Belknap  street,  one  of  the  public  streets  of 
the  city,  and  as  a  result  of  the  collision 
Myrle  Shockley  and  other  passengers  in  the 
Jitney  were  killed.  The  motor  car  was 
coming  into  the  city  at  the  time,  and  was 
traveling  in  a  westerly  direction,  while  de- 
fendant's train  was  traveling  north,  and  was 
backing;  the  collision,  between  the  Jitney 
car  and  a  passenger  car  which  was  at  the 
front  of  the  moving  train.  The  evidence 
showed  that  Brennan,  defendant's  brakeman, 
was  riding  on  the  passenger  train  and 
when  it  approached  the  crossing  he  sounded 
an  alarm  whistle  to  warn  the  driver  of  the 
Jitney  that  the  train  was  coming,  but  that 
the  warning  was  not  heeded.  The  evidence 
further  showed  that  Just  before  the  colli- 
sion the  brakeman  applied  the  air  brakes, 
and  that  the  train  was  stopped  within  a 
short  distance  after  the  front  car  passed 
the  crossing,  but  too  late  to  avert  the  acci- 
dent 

This  is  a  companion  case  to  No.  9112  (C, 
R.  I.  &  G.  Ry.  Co.  V.  Wentzel,  214  S.  W. 
710)  decided  by  this  court  May  31,  1919. 
which  was  a  suit  for  damages  for  the  death 
in  the  same  accident  of  another  motor  car 
passenger,  and  the  issues  of  negligence,  re- 
lied on  as  a  basis  for  recovery  in  the  two 
cases,  were  substantially  the  same.  Hencs 
we  shall  refer  to  the  opinion  in  that  case 
for  a  statement  of  those  issues  and  the  evi- 
dence bearing  upon  them  without  attempting 
to  repeat  them. 

For  the  same  reasons  given  in  that  case 


^s»For  other  case;*  see  same  topic  and  KEY-  NUMBER  la  all  Key-Numbered  Digests  and  Indexes 
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we  think  the  court  did  not  err  in  submitting 
to  the  jury  as  a  basis  for  recovery  the  issue 
of  negligence  of  the  defendant's  brakeman 
in  failing  to  stop  the  train  in  time  to  avoid 
the  accident  after  he  discovered  the  peril 
of  the  occupants  of  the  jitney  car,  which 
issue  was  tendered  in  plaintiff's  pleadings. 
But  for  the  reasons  given  and  upon  the  au- 
thorities noted  in  the  opinion  in  that  case, 
we  sustain  appellant's  assignment  to  the 
instruction  given  in  this  case  on  that  issue, 
which  was  substantially  thft  same  as  in  the 
other  case,  in  that  it  imposed  upon  the  brake* 
man  too  high  a  degree  of  care  after  the  dis* 
covery  of  such  peril,  and  did  not  clearly 
inform  the  jury  that  such  duty  did  not  arise 
until  after  the  brakeman  had  actually  dis- 
covered that  the  motor  car  would  go  upon 
the  crossing  in  front  of  the  train. 

[1]  After  he  made  such  discovery  he  owed 
the  duty  to  exercise  ordinary  care  to  use 
all  means  at  his  command  to  avert  the  col- 
lision, but  it  was.  improper  to  tell  the  jury 
that  at  all  hazards  he  was  hound  to  use  all 
the  means  at  his  command.  In  the  excite- 
ment of  the  moment  the  most  cautious  and 
prudent  person,  occupying  the  position  of  the 
brakeman,  might  overlook  the  doing  of  some 
act  within  his  power  to  perform  which  would 
have  averted  the  accident ;  and  it  was  error 
to  charge  the  jury,  as  was  done,  in  effect, 
that  after  the  brakeman  discovered  the  peril 
of  the  occupants  of  the  motor  car,  the  de- 
fendant, through  him,  was  an  insurer  of  the 
use  by  him  of  all  means  at  his  command  to 
avert  the  collision.  S.  A.  &  A.  P.  Ry.  Co.  v. 
McGlll,  202  S.  W.  338,  and  authorities  there 
cited. 

We  are  unable  to  say,  as  contended  by 
appellant,  that  the  evidence  was  InsutBcient 
to  warrant  the  submissicm  of  the  issue  of 
negligence  on  the  part  of  the  defendant  to 
fail  to  keep  a  watchman  at  the  street  cross- 
ing to  warn  the  public  of  the  approach  of 
trains. 

[21  The  testimony  introduced  upon  that 
issue  is  referred  to  in  the  opinion  in  the 
other  case,  but  we  are  of  the  opinion  that 
upon  another  trial  the  court  should,  in  the 
charge  submitting  that  issue,  embody  the 
idea  that  the  duty  to  keep  a  watchman  at  a. 


public  crossing  is  not  applicable  except 
when  such  crossings  are  peculiarly  or  ex- 
traordinarily dangerous.  M.,  K.  &  T.  Ry.  Co. 
V.  Magee,  92  Tex.  616,  50  S.  W.  1013 ;  M.,  K. 
&  T.  Ry.  Co.  V.  Hurdle,  142  S.  W.  902,  and 
authorities  there  cited. 

[3]  The  charge  given  on  the  issue  of  neg- 
ligence in  the  failure  of  defendant  to  keep 
a  watchman  at  .'the  crossing  was  erroneous, 
in  that  it  authorized  a  recovery  upon  a  find- 
ing of  such  negligence  as  Uie  proximate 
cause  of  the  accident,  irrespective  of  a  find- 
ing of  contributory  negligence  on  the  part 
of  Myrle  Shockley,  which  was  pleaded  by 
defendant,  and  which  the  evidence  tended 
to  show. 

An  assignment  is  presented  to  the  refusal 
of  the  court  to  charge  the  jury  peremptorily 
that  Myrle  Shockley  was  violating  one  of 
the  city  ordinances  in  the  manner  he  was 
riding  in  the  jitney  car,  and  therefore  was 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law.  But  the  evidence  set  out  In  ap- 
pellant's brief  to  show  conclusively  that  he 
was  violating  such  an  ordinance  is  Insuffl- 
cient  to  sustain  that  contention. 

In  the  charge  the  court  attempted  to  de- 
fine the  duty  imposed  upon  defendant  by 
article  6564,  V.  S.  Tex.  Civ.  Stats.,  wltti  ' 
respect  to  giving  signals  when  its  train  ap- 
proached the  crossing,  and  further  told  the 
jury  that  a  violation  of  that  statute  would 
be  negligence  per  se.  Appellees  in  their 
brief  admit  that  that  portion  of  the  charge 
was  erroneous,  and  we  have  reached  the 
same  conclusion. 

[4]  We  shall  not  attempt  to  point  out  the 
errors  in  that  instruction,  since,  doubtless, 
they  will  be  obviated  upon  another  trial. 
Apparently  the  court  had  In  mind  some  city 
ordinance  applicable  to  the  same  issues  with 
which  the  statute  was  confused,  but  we  find 
no  such  ordinance  In  the  statement  of  facts. 

There  are  other  assignments  in  appellant's 
brief  which  were  disposed  of  in  the  compan- 
ion case  noted,  and  we  make  the  same  dis- 
position of  them  as  was  made  in  that  case, 
without  further  discussion. 

For  the  reasons  Indicated  the  judgment 
of  the  trial  court  is  reversed  and  the  cause 
remanded. 
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HAND  V.  SOVEREIGN  CAMP,  WOOD- 
MEN OF  THE  WORLD,  et  al. 
(No.  7732.) 

(Court  of  Oivil  Appeals  of  Texas.     Galveston. 

May   29,   1919.      Rehearing  Denied 

June  26,  1919.) 

1.  Insubance  ^=5>770  —  Fbatebnax  Insub- 

ANGE— BENEFICIABIES. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  4832,  naming  relatives  who  may  be  made 
beneficiaries  of  fraternal  life  policies,  a  life  in* 
.surance  policy  in  favor  of  one  who  has  no  in- 
surable interest  in  the  insured's  life  is  against 
public  policy,  and  will  not  be  enforced  in  such 
beneficiary's  favor. 

2.  Insubance  ^=»815(1)  —  Fbatebnal  (Com- 
panies—Complaint. 

A  complaint  on  fraternal  benefit  policy  need 
not  allege  that  beneficiary  had  an  insurable  in- 
terest in  the  insured's  life,  since  the  lack  of 
such  interest  is  a  matter  of  defense. 

3.  Pleadino  ^=s>403(d)  —  Defects  in  Com- 
plaint —  CxntE  BY  Answeb  —  Fbatebnal 
Benefit  Insubance. 

Any  defect  in  a  complaint  on  a  fraternal 
benefit  policy  due  to  failure  to  allege  that  ben- 
eficiary had  an  insurable  interest  in  deceased's 
life  was  supplied  by  answer  which  alleged  the 
beneficiary  was  deceased's  nephew. 

4.  Insubance   «=>815(1)  —  PffrrriON  —  Smr- 

FICIENCT. 

Where  plaintiff's  right  to  recover  on  a  life 
insurance  policy  did  not  depend  upon  whether 
defendant  was  an  ordinary  life  insurance  com- 
pany or  fraternal  benefit  association,  it  was 
unnecessary  for  the  petition  to  allege  what  kind 
of  life  insurance  the  defendant  was  authorized 
to  issue. 

5.  Insubance  ^=s>815(1)  —  Fbatebnal  Ben- 
efit— Petition  . 

In  suit  to  recover  on  a  fraternal  benefit  pol- 
icy, a  petition  alleging  that  policy  was  in  de- 
fendant's possession*  and  stating  its  substance 
and  effect,  held  sufficient 

6.  Pleading  ^=3>223  —  Sustaining  Demxtb- 
beb  to  Petition  —  Conclusiveness  —  Ex 
Pabte  Pboceedings— Effect— Subsequent 
Judgment  against  Plaintiff. 

Where  a  demurrer  to  plaintiff's  petition  was 
erroneously  sustained  and  he  was  dismissed 
from  the  suit,  a  judgment  rendered  against  him, 
after  an  ex  parte  hearing,  upon  the  claims  of 
certain  defendants  to  a  fund  which  another 
defendant  had  paid  into  court,' cannot  be  sus- 
tained. 

Appeal  from  District  Court,  Harris  Coun- 
ty; Wm.  Masterson,  Judge.    ^ 

Action  by  David  Hand  against  the  Sover- 
eign Camp,  Woodmen  of  the  World,  and  oth- 
ers. From  an  adverse  judgment,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Charles  Murphy,  of  Houston,  for  appellant. 
Ewlng  Boyd,  of  Houston,  for  appellees. 


PLEASANTS,  C.  J.  This  suit  was  brought 
by  the  ai^ellant  against  the  appellee,  Sover- 
eign Camp,  Woodmen  of  the  World,  to  re- 
cover upon  an  alleged  insurance  policy  for  the 
sum  of  $1,000,  issued  by  the  defendant  upon 
the  life  of  John  Malloy  for  the  benefit  of  ap- 
pellant 

The  allegations  of  plaintiff's  petition  are  as 
follows: 

"That  plaintiff  is  a  resident  of  Harris  county, 
Tex. ;  defendant  is  a  life  insurance  corporation 
duly  and  legally  fticorporated  under  the  Uvs 
of  the  state  of  Nebraska,  and  has  a  permit  and 
is  duly  licensed  to  and  is  transacting  business 
in  the  state  of  Texas.  That  on  or  about  the 
16th  day  of  January,  1904,  the  defendant,  in 
consideration  of  the  payment  by  John  Malloy 
to  it  of  the  sum  of  dollars,  and  the  ad- 
ditional sum  of  dollars  to  be  paid  to  it 

each  subsequent  month  during  his  natural  life, 
executed  and  delivered  to  the  said  John  Malloy 
its  policy  of  insurance  in  writing,  whereby  it 
insured  the  life  of  the  said  John  Malloy  in  the 
sum  of  $1,000,  for  the  benefit  of  Catherine  Mal- 
loy, wife  of  the  said  John  Malloy,  and  on  or 
about  ,  1916.  The  said  Catherine  Mal- 
loy, wife  of  the  said  John  Malloy,  departed  this 
life,  and  on  or  about  November  24,  1916,  for 
the  consideration  above  mentioned,  the  defend- 
ant did  issue,  execute,  and  deliver  to  the  said 
John  Malloy  another  policy  of  insurance  in 
writing,  whereby  it  insured  the  life  of  said  John 
Malloy  in  the  sum  of  $1,000  for  the  bene^t  of 
plaintiff,  and  the  defendant  thereby  promised 
to  pay  and  became  liable  and  bound  to  pay  the 
sum  of  $1,000  to  plaintiff  upon  the  death  of  the 
said  John  Malloy;  all  of  which  is  more  fully 
shown  by  the  policy,  the  original  of  which  is 
now  in  the  possession  of  the  defendant.    That 

John  Malloy  departed  this  life  on  the day 

of  September,  1917,  and  up  to  the  time  of  his 
death  all  premiums  and  assessments  and  dues 
accrued  and  due  upon  and  under  the  terms  of 
said  policy  were  duly  and  fully  paid,  and  the 
said  John  Malloy  in  all  respects  complied  with 
the  conditions  and  provisions  of  said  policy. 
That  within  a  reasonable  time  after  the  death 
of  the  said  John  Malloy,  to  wit,  on  or  about 

the '  day  of  September,  1917,  plaintiff  gave 

to  the  defendant  due  and  proper  notice  and 
proof  of  the  death  of  the  said  John  Malloy,  as 
aforesaid,  and  the  plaintiff  duly  demanded  from 
the  defendant  payment  of  the  said  sum  of  $1,- 
000,  the  amount  of  the  policy  ;  but  the  defendant 
failed  and  refused,  and  so  continues  to  fail  and 
refuse,  to  pay  the  same  or  any  part  thereof,  and 
thereby  the  defendant  became  liable  to  the  plain- 
tiff in  the  full  sum  of  $1,000,  together  with  12 
per  cent,  penalty,  interest,  and  $100  as  reasona- 
ble attorney's  fees." 

The  prayer  of  the  petition  is  for  the  re- 
covery of  $1,000,  with  a  penalty  of  12  per 
cent.,  together  with  interest,  reasonable  at- 
torney's fee,  and  all  costs  of  suit 

The  defendant  answered,  admitting  the  ex- 
ecution and  delivery  of  the  policy  and  its  li- 
ability thereon  in  the  sum  of  $971.50,  but 
averred,  in  substance,  that  it  could  not  safe- 
ly pay  the  amount  to  plaintiff  because  under 


^=pFor  other  cases  see  same  topic  and  KEY-NUMQER  in  all  Key-Numbered  DigesU  and  Indexes 
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its  constitutioii  and  by-laws  in  force  at  tire 
time  the  policy  was  issued*  and  which  were 
expressly .  made  a  part  of  the  policy,  the 
amount  of  insurance  named  in  the  policy 
could  only  be  paid  to  a  blood  relative  of  the 
deceased;  that  the  policy  recites  that  the 
plaintiff,  who  is  named  therein  as  beneficiary, 
bears  the  relationship  of  nephew  to  the  de- 
ceased; but  that  upon  the  death  of  said 
John  Malloy,  Charles  P.  Malloy  and  Margaret 
Anfield,  claiming  to  be  the  brother  and  sis- 
ter and  sole  heirs  at  law  of  John  Malloy, 
notified  this  defendant  that  the  plaintiff  was 
not  a  nephew  or  blood  relative  of  the  de- 
ceased, John  Malloy,  and  that  they,  the  said 
brother  and  sister,  claimed  and  were  entitled 
to  receive  the  proceeds  of  the  policy.  It  then 
averred  that  it  was  ready  and  willing  to  pay 
the  amount  to  whoever  was  justly  entitled  to 
receive  it,  and  asiced  that  the  said  Charles 
Malloy  and  Margaret  Anfield  be  made  par- 
ties defendant,  and  that  it  be  permitted  to 
pay  into  the  registry  of  the  court  the  said 
sum  of  $971.50,  less  $50,  which  it  prayed  be 
allowed  it  as  attorney's  fee  for  preparing  and 
filing  its  answer. 

Charles  Malloy  and  Margaret  Anfield,  hav* 
ing  been  made  defendants,  answered  plain- 
tiff's petition  by  general  demurrer  and  gen- 
eral denial  and  by  special  pleas,  in  which 
they  aver  that  they  are  the  brother  and 
sister,  respectively,  of  John  Malloy  and  his 
sole  heirs  at  law;  that  the  plaintiff  is  not  a 
nephew  nor  a  blood  relative  of  the  deceased, 
John  Malloy,  and  under  the  provisions  of 
the  constitution  and  by-laws  of  the  insurance 
society  is  not  entitled  to  receive  the  benefits 
of  the  policy,  but  these  defendants  are,  under 
the  provisions  of  said  constitution  and  by- 
laws, which  were  made  a  part  of  the  contract 
of  insurance,  entitled  to  receive  same.  They 
pray  for  judgment  for  the  sum  of  $971.50 
against  the  plaintiff  and  the  defendant.  Sov- 
ereign Camp,  Woodmen  of  the  World. 

By  agreement  with  the  other  parties  the 
defendant  Sovereign  Camp,  Woodmen  of  the 
World,  paid  into  the  registry  of  the  court 
$921.50  and  was  released  from  all  further 
liability  on  said  policy,  and  an  order  was 
made  and  entered  by  the  court  In  accord- 
ance with  said  agreement. 

In  addition  to  the  pleadings,  the  substance 
of  which  we  have  before  stated,  the  defend- 
ants Charles  Malloy  and  Margaret  Anfield 
tiled  the  following  exception  /to  plaintiff's 
petition: 

'*They  specially  except  to  the  allegations  in 
paragraph  1  of  the  plaintiflTs  petition  for  the 
reason  that  the  same  do  not  disclose  whether 
the  defendant  Sovereign  Camp,  W.  O.  W.,  is 
an  ordinary  life  insurance  company  or  fraternal 
beneficiary  insurance  association  or  society,  nor 
whether  said  policy  is  an  ordinary  Ufe  policy 
or  a  mutual  beneficiary  certificate. 

''Defendants  specially  except  to  the  allega- 
tions of  paragraph  2  of  plaintiflTs  petition  and 
say:     (a)  The  same  does  not  disclose  any  in- 


surable interest  of  plaintiff  in  the  life  of  mem- 
ber; (b)  they  do  not  disclose  what  relationship 
the  plaintiff  bore  to  the  deceased;  (c)  they  do 
not  disclose  any  fact  or  facts  from  which  the 
court  can  determine  whether  the  plaintiff  has 
an  insurable  interest  in  the  life  of  the  deceased : 
(d)  said  allegations  are  merely  conclusions  of 
the  pleader  and  are  insufficient  in  law  to  show 
his  right  to  recover  or  to  show  the  capacity  in 
which  he  serks  to  recover. 

''These  defendants  further  except  to  the  plain- 
tiff's petition  for  the  reason  that  it  is  disclosed 
therein  that  the  policy  of  insurance  is  in  writ- 
ing, and  said  petition  does  not  set  out  nor  pur- 
port to  set  out  all  the  terms  or  conditions  of 
same,  nor  does  it  refer  to  said  policy  as  a  part 
of  said  petition,  nor  attach  the  same." 

The  trial  court  sustained  defendants'  gen- 
eral demurrer  and  each  of  the  special  ex- 
ceptions to  plaintiff's  petition  above  set  out, 
and,  plaintiff  declining  to  amend,  jndghient 
was  rendered  against  him  that  he  "take  noth- 
ing by  his  suit,  and  that  the  defendant  go 
hence  without  day  and  recover  of  the  plain- 
tiff all  costs  in  this  behalf  expended,** 

The  court  then  heard  evidence  offered  by 
the  defendants  Charles  Malloy  and  Margaret 
Anfield  in  support  of  the  claim  set  up  by 
them  in  their  answer,  and  rendered  judgment 
in  their  favor  against  the  plaintiff  for  the 
$921.50  in  the  registry  of  the  court  and  all 
costs  of  suit,  including  the  $50  attorney's  fee 
allowed  the  defendant  Sovereign  Camp, 
Woodmen  of  the  World. 

The  learned  trial  judge,  at  the  request  of 
appellant,  filed  the  following  findings  of  fact 
and  conclusions  of  law: 

"(1)  I  find  from  the  evidence  that  the  plain- 
tiff, David  Hand,  did  not  sustain  any  blood  re- 
lationship to  the  deceased,  John  Malloy,  he 
being  a  nephew  by  marriage  only. 

"(2)  I  find  that  during  the  life  time  of  said 
John  Malloy  the  plaintiff  Hand  stayed  around 
his  place  of  business  doing  whatever  work  was 
necessary  in  the  store ;  that  he  received  no  reg- 
ular salary  therefor,  but  Malloy  gave  him  his 
room  and  board  and  money  whenever  he  needed 
same;  that  he  appeared  to  have  no  other  em- 
ployment. 

"From  the  foregoing  findings  of  fact  I  con- 
clude, as  a  matter  of  law: 

"(1)  That  under  the  authority  of  SchonfieW 
V.  Turner,  75  fex.  324,  12  S.  W.  626,  7  L.  R. 
A.  189,  and  article  4832  of  the  Revised  Statutes 
of  Texas,  the  plaintiff,  Hand,  not  sustaining 
any  blood  relationship  to  the  insured  Malloy, 
the  policy  issued  to  him  as  such  beneficiary  was 
contrary  to  public  policy,  and  in  derogation 
both  of  the  law  of  this  state  and  the  by-laws 
of  the  defendant  order,  the  Woodmen  of  the 
World. 

"(2)  I  conclude  that  the  fact  that  the  defend- 
ant Woodmen  of  the  World  is  not  asserting  this 
defense  in  its  own  behalf  does  not  preclude  the 
other  defendants  from  setting  up  same  and  tak- 
ing advantage  of  all  pleas  in  question  that  could 
be  set  up  by  said  defendant  Woodmen  of  the 
World. 

"(3)  I  would  be  inclined  to  follow  the  case  of 
Jones  V.  Holmes,  195  S.  W.  306  (decided  by  the 
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Court  of  Civil  Appeals  at  Galveston),  and  bold 
that  under  the  testimony  the  plaintiff  brings 
himself  within  the  purview  of  the  statute  as  a 
dependent,  but  the  plaintiff  ha%in  not  having 
predicated  his  right  to  recover  thereunder,  but 
claiming  under  his  contractual  rights  under 
said  policy,  has  declined  to  amend  his  petition 
to  meet  this  phase  of  the  case;  and  hence,  for 
this  reason,  is  not  entitled  to  recover  as  such. 
"I  therefore  conclude  that  the  plaintiff  take 
nothing  by  his  suit  and  that  the  defendants 
Charles  Malloy  and  Mrs.  Margaret  Anfield  re- 
cover of  and  from  the  plaintiff  and  from  their 
codefendant.  Woodmen  of  the  World,  the 
amount  of  money  deposited  in  the  registry  of 
this  court  as  the  proceeds  of  said  policy,  togeth- 
er with  all  costs  of  suit  in  this  behaU  ex- 
pended." 

Under  appropriate  assignments  of  error  the 
appellant  complains  of  the  ruling  of  the 
trial  court  sustaining  defendants'  general  de* 
murrer  and  special  exceptions  to  the  petition. 
We  think  each  of  these  assignments  should 
be  sustained. 

[1]  We  cannot  understand  upon  what  the- 
ory- the  general  demurrer  was  sustained,  un- 
less It  was  upon  the  ground,  pointed  out  In 
the  third  special  exception,  that  the  petition 
does  not  disclose  that  plaintiff  had  an  In- 
surable interest  in  the  life  of  John  Malloy. 
It  is  a  well-settled  rule  of  decision  and  of 
statute  in  this  state  that  a  policy  of  life  in- 
surance in  favor  of  one  who  has  no  insur- 
able interest  in  the  life  of  the  insured  is 
against  public  policy  and  will  not  be  enforced 
in  favor  of  such  beneficiary.  Schonfleld  v. 
Turner,  75  Tex.  324,  12  S.  W.  626,  7  L.  R.  A, 
189;  Wilton  v.  N.  Y.  Life  Ins.  Co.,  34  Tex. 
Civ.  App.  156,  78  S.  W.  403;  article  4832, 
Vernon's  Sayles'  CivU  Statutes. 

[21  But  when  there  is  nothing  in  the  al- 
legations of  the  petition  which  declares  upon 
the  contract  of  insurance  showing  that  the 
plaintiff  who  sues  as  the  beneficiary  named 
in  the  policy  has  no  insurable  interest  in  the 
life  of  the  insured,  that  question  cannot  be 
raised  by  demurrer  to  the  petition.  There  is 
no  statute  nor  rule  of  law  which  requires 
that  a  contract  of  life  insurance,  to  be  enforce- 
able^ must  show  upon  its  face  that  the  bene- 


ficiary bears  such  relation  to  the  insured  by 
consanguinity,  dependence,  or  as  creditor,  as 
gives  him  an  insurable  interest  ^in  the  in- 
sured's life.  If  the  facts  shbwing  such  in- 
terest do  not  exist,  the  contract  is  unenforce- 
able, but  this  is  a  matter  of  defense,  and  the 
plaintiff  is  not  required  to  plead  the  exist- 
ence of  isuch  facts. 

[3]  If  the  rule  was  otherwise,  the  excep- 
tion to  the  petition  on  this  ground  should  not 
have  been  sustained,  because  in  the  answers 
of  the  defendants  it  is  averred  that  the  con- 
tract of  insurance  recites  that  plaintiff  is 
the  nephew  of  the  deceased.  These  aver- 
ments in  the  answers  of  the  defendants  sup- 
plied the  supposed  defect  in  the  petition. 
Lyon  V.  Logan,  68  Tex.  621,  6  S.  W.  72,  2  Am. 
St.  Rep.  511. 

The  general  demurrer  having  been  errone- 
ously sustained  and  plaintilf's  suit  dismissed, 
the  judgment  must  be  reversed,  regardless 
of  whether  the  special  exceptions  were  prop- 
erly sustained. 

[4,  6]  Wei  are,  ihowevier,  of  opinion  that 
none  of  the  exceptions  should  have  been  sus- 
tained. Plaintiff's  cause  of  action  in  no  way 
depended  upon  whether  the  Sovereign  Camp, 
Woodmen  of  the  World,  is  an  ordinary  life 
insurance  company  or  a  fraternal  benefit  in- 
surance association,  and  it  was  not  necessary 
for  the  petition  to  allege  what  kind  of  life 
insurance  the  company  was  authorized  to 
Issue.  The  petition  alleges  that  the  policy  or 
contract  of  insurance  was  in  the  possession 
of  the  defendant,  and  alleges  the  substance 
and  ^ect  of  said  contract,  and  no  further 
reference  to  the  policy  was  necessary. 

[6]  The  appellant  having  been  erroneously 
dismissed  from  the  suit,  no  Judgment  rendered 
against  him  upon  the  ex  parte  hearing  of  the 
claims  of  the  defendants  Charles  Malloy  and 
Margaret  Anfield  can  be  sustained.  He  was 
entitled  to  a  hearing  on  the  facts  upon  the 
cause  of  action  asserted  by  him  in  his  peti- 
tion, and  such  hearing  having  been  denied 
him,  the  Judgment  must  be  reversed  and 
the  cause  remanded ;  and  it  has  been  so  or- 
dered. 

Reversed  and  remanded. 
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GALVESTON,  H.  &  S.  A.  RY.  CO.  et  al.  ▼. 
CROWLEY  et  al.    (No.  9073.) 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 

May  10,  1919.     Rehearing  Denied  June  14, 

1919.) 

1.  Neoligbnce  ^=»82—Oontribtttoby  Neg- 
LiGKNCE— Distinction  fboh  Defendant's 
Neolioencb— Recovebt. 

The  rule  that  plaintiff  may  not  profit  by 
his  own  negligence,  concurring  with  that  of 
another,  does  not  apply  where  damages  result- 
ing from  defendant's  negligence  can  be  sep- 
arated and  distinguished  from  those  resulting 
from  plaintiff's  contributory  negligence,  in  which 
case  recovery  is  limited  to  consequences  flowing 
from  defendant's  negligence  alone. 

2.  Cabbiers  ^=»21()— Injuby  to  Shipment  of 
Live  Stock  —  Negligence  —  Inhebent  Db- 
rECTS— Liability. 

A  carrier  not  being  an  insurer  of  a  ship- 
ment of  live  stock  against  injuries  resulting 
iFrom  the  poor  and  weakened  condition  of  the 
stock  is  not  liable  for  such  injuries,  but  only 
for  injuries  arising  from  its  own  negligent  acts 
or  omissions. 

3.  Cabbiebb  «=»228(5)— Injuby  to  Shipment 
OF  Live  Stock  —  Defense  —  Bubden  of 

P^OOF. 

In  nn  action  for  injuries  to  a  shipment  of 
cattle,  the  burden  is  upon  the  carriers  to  sus- 
tain the  defense  of  contributory  negligence  by  a 
preponderance  of  the  evidence. 

4.  Cabbiebs  ^=»22S(1)— Injuby  to  Shipment 
OF  Live  Stock— Negligence— Bubden  of 
Showing. 

In  action  for  injuries  to*  a  shipment  of  cattle 
while  in  transit,  the  burden  is  upon  plaintiffs  to 
show  that  they  were  negligently  handled  en 
route,  where  one  representing  plaintiffs  accom- 
lianied  the  cattle  throughout  the  entire  trip. 

5.  Cabbiebs  «=»230(4)  —  Injuby  to  Live 
Stock— Submission    of  Issxtes— £)vidence. 

Testimony  of  a  caretaker  accompanying  a 
shipment  of  cattle  that  at  one  station,  the  train 
was  cut  in  two,  and  one  part  was  switched  out 
of  his  sight,  held  insufficient  to  warrant  submis- 
sion of  the  carrier's  negligence  in  handling  the 
train,  such  caretaker  also  having  testified  that 
when  the  train  is  in  motion  the  cattle  will 
Btand  and  ride,  and  when  not  In  motion  will 
fight,  lie  down,  and  be  trampled  upon. 

6.  Tbial  ®=»351(5)— Submission  of  Issues- 
Damages— Pboxim  ate  Cause. 

In  an  action  for  injuries  to  a  shipment  of 
cattle,  it  was  error  to  refuse  to  submit  affirm- 
atively the  issue  requested  by  defendants  as 
to  whether  the  damage  complained  of  was  the 
sole  result  of  the  cattle  being  too  poor  or  weak 
to  stand  ordinary  transportation  from  M.  to 
F.,  though  it  was  submitted  inferentially  and 
in  a  negative  form  in  other  issues. 

7.  Tbial  ^=»351(2)  —  Special  Issues  —  Re- 
questst— Sufficiency. 

In  view  of  Vernon's  Sayles*  Ann.  Civ.  St 
1914,  art.  1612,  a  requested  special  issue  as  to 


proximate  cause  of  injury  to  cattle  in  trans- 
portation was  improperly  refused,  though  re- 
quest was  insufficient,  because  using  term  '*or- 
dinary  transportation,"  where  defendant  by 
special  exceptions  to  main  charge  called  court's 
attention  to  omission  to  charge  on  that  issue, 
and  stated  that  it  should  be  specially  submit- 
ted. 

Appeal  from  District  Court,  Tarrant  (boun- 
ty;  R.  E.  L.  Ray,  Judge. 

Action  by  A.  F.  Crowley  and  another 
against  the  Galveston,  Harrisburg  &  San 
Antonio  Railway  Company  and  the  Houston 
&  Texas  Central  Railway  Company.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Reversed  and  remanded. 

Thompson,  Banuse  &  Wharton,  of  Ft. 
Worth,  and  Baker,  Botts,  Parker  &  Garwood, 
of  Houston,  for  appellants. 

Bryan,  Stone  &  Wade,  of  Ft.  Worth,  for 
appellees. 

DUNKLIN,  J.  The  Galveston,  Harrisburg  ft 
San  Antonio  Railway  Company  and  the  Hous- 
ton &  Texas  Central  Railway  Company  have 
appealed  from  a  Judgment  rendered  against 
them  In  favor  of  A.  F.  and  R.  B.  Crowley  for 
damages  claimed  by  plaintiffs  as  the  result 
of  alleged  negligence  of  the  defendants  in  the 
shipment  of  264  head  of  cattle  from  M^rfa, 
Tex.,  over  the  railway  of  the  defendant  first 
named,  which  was  the  initial  carrier  from 
Marfa  to  Flatonia,  and  from  the  latter  sta- 
tion to  Ft.  Worth  over  the  railway  of  the. 
Houston  &  Texas  Central  Railway  Company, 
which  was  the  delivering  carrier.  The  Judg- 
ment against  the  initial  carrier  was  for 
$219.50,  and  that  against  the  other  defendant 
was  for  $257.35. 

The  plaintiffs'  petition  contained  the  usual 
allegations  of  rough  handling  and  delay  in 
shipment,  all  charged  as  negligence  and  as 
the  proximate  cause  of  injury  to  the  cattle 
for  which  damages  were  sought. 

In  addition  to  general  denials,  both  defend- 
ants pleaded  specially  that  when  plaintiffs 
tendered  the  cattle  for  shipment  at  Marfa 
the  animals  were  poor  in  flesh  and  weak,  and 
therefore  in  an  improper  condition  for  ship- 
ment, and  that  in  undertaking  to  have  them 
shipped  in  that  condition  plaintiffs  were 
themselves  guilty  of  negligence,  proximately 
contributing  to  the  injuries  sustained  by  the 
cattle  during  shipment,  which  constituted  a 
bar  to  a  recovery,  even  though  It  could  be 
said  that  defendants  were  also  guilty  of  the 
negligence  complained  of  which  likewise  con- 
tributed to  said  injuries. 

The  trial  was  before  a  Jury,  to  whom  the 
case  was  submitted  on  special  issues,  and 
who,  in  answer  thereto,  found  that  the  cattle 
were  unnecessarily  delayed  in  transit  and 
roughly  handled  by  both  defendants,  and  that 
such  delay  and  rough  handling  constituted 
negligence  which  was  the  proximate  cause  of 
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injury  to  the  cattle,  for  wMch  damages  were 
awarded. 

Prior  to  the  loading  of  the  cattle  at  Mar- 
fa  they  were  driven  from  Presidio,  a  dis- 
tance of  63  miles,  the  trip  consuming  four 
or  six  days,  and  evidence  was  introduced 
tending  to  show  that  when  loaded  on  the  cars 
at  Marfa  the  cattle  were  poor  in  fle^h  and  in 
a  weakened  condition.  There  was  further 
testimony  which  tended  to  show  that  the 
shipment  from  Marfa  to  Ft.  Worth  over  the 
different  lines  of  railway  was  made  with 
reasonable  dispatch,  and  without  any  un- 
necessary rough  handling  of  the  cars  in 
which  the  cattle  were  shipped.  Predicated 
upon  such  evidence,  appellants  have  assigned 
error  to  the  refusal  of  the  court  to  submit 
to  the  Jury  the  issue  tendered  by  their  plead- 
ings of  contributory  negligence  on  the  part 
of  plaintiffs  in  undertaking  to  ship  the  cattle 
in  their  poor  and  weakened  condition. 
Whether  or  not  the  defense  of  contributory 
negligence  of  the  shipper  bars  a  recovery  in 
undertaking  to  ship  animals  which  are  not  in 
a  proper  condition  for  shipment  by  reason  of 
their  weakened  condition  is  a  question  which 
has  never  been  passed  on  by  the  Supreme 
Court  of  this  state,  so  far  as  we  have  been 
able  to  discover. 

In  M.,  K.  &  T.  Ry.  Co.  v.  Chittim,  24  Tex. 
Civ;  App.  599,  CO  S.  W.  284,  the  Court  ot 
Appeals  of  the  Fourth  District  used  the  fol- 
lowing language  In  refusing  to  sustain  an  as- 
signment in  which  the  complaint  was  made  of 
the  refusal  of  a  requested  instruction  to  the 
effect  that  plaintiff  could  not  recover  dam- 
ages for  a  shipment  of  cattle  If  he  himself 
was  guilty  of  negligence  in  failing  to  unload 
them  for  the  purpose  of  feeding,  watering, 
and  resting  them  every  28  hours: 

"Though  plaintiff  may  have  been  negligent  in 
failing  to  unload,  feed,  water,  and  rest  his  cat- 
tle, yet  such  negligence  would  only  preclude 
him  from  recovering  such  damages  as  ensued 
therefrom,  and  would  not  bar  his  recovery  of 
damages  that  were  proximately  caused  by  the 
negligence   of  appellant." 

But  the  same  court  In  the  case  of  St.  L., 
B.  \&  M.  Ry.  Co.  V.  Moss,  203  S.  W.  777,  used 
the  following  language  in  discussing  the  de- 
fense of  contributory  negligence  on  the  part 
of  the  plaintiff  in  placing  vicious  bulls  to- 
gether in  the  same  car  and  unconfined: 

**The  court  proceeded  upon  the  theory  that  in 
order  to  preclude  a  recovery  the  negligence  of 
appellee  in  placing  vicious  bulls  unconfined  in 
a  car  together  must  have  been  the  sole  proxi- 
mate cause  of  the  injury  to  the  bulls,  while 
the  law  is  that  if  the  negligence  of  appellee 
contributed  to  the  injury  to  the  bulls  he  could 
not  recover.  Contributory  negligence  is  a  com- 
plete defense  to  an  action  baRed  on  the  negligence 
of  the  defendant  ♦  ♦  ♦  in  producing  the 
result  This  is  the  rule  in  every  case  in  which 
a  different  rule  is  not  laid  down  by  statute,  as 
in  cases  of  comparative  negligence.  Any  neg- 
ligence of  a  plaintiff  which  is  a  proximate  cause 


of  the  injury  of  which  complaint  is  made  will 
prevent  a  recovery,  no  matter  how  negligent  the 
defendant  may  have  been." 

In  the  case  of  G.,  C.  &  S.  A.  Ry.  Co.  v. 
Trawlck,  80  Tex.  270,  15  S.  W.  568,  18  S.  W. 
948,  which  was  a  suit  for  damages  to  a  ship- 
ment of  cattle,  and  in  which  damages  were 
claimed  for  Injuries  resulting  to  them  by 
reason  of  being  confined  in  unsuitable  pens 
which  were  provided  by  the  railway  com- 
pany, the  Supreme  Court,  after  dtlng  the 
statute  which  requires  railway  companies  to 
provide  at  their  stations  suitable  Inclosures 
In  which  to  keep  freight  of  every  descrlptiou, 
used  the  following  language: 

"We  think  this  statute  requires  railway  com- 
panies to  keep  pens  for  the  shipment  of  cat- 
tle, and  that  they  cannot  absolve  themselves 
from  their  statutory  duty  to  keep  such  as  are 
suitable  for  the  business  by  showing  that  thej 
were  so  badly  kept  or  constructed  as  to  make 
it  contributory  negligence  upon  the  part  of  the 
shipper  to  use  them." 

The  decisions  In  Ry.  Co.  ▼.  Chittim  and  Ry. 
Co.  V.  Trawlck  more  nearly  approach  the 
contention  of  appellees  to  the  effect  that  the 
defense  of  contributory  negligence,  if  estab- 
lished, would  not  preclude  a  recovery,  than 
any  other  authorities  cited. 

The  following  authorities  are  dted  by 
them  in  support  of  their  proposition  that  if 
the  cattle  were  in  a  weakened  condition  when 
tendered  for  shipment,  and  such  condition 
proximately  contributed  to  the  injuries  sus- 
tained by  them,  the  shipper  would  lose  such 
damages  as  resulted  from  such  weakened 
condition  of  the  cattle,  and  the  defendants 
would  be  liable  for  such  damages  as  resulted 
from  their  negligence:  F.  W.  &  D.  C.  Ry.  v. 
Alexander,  36  Tex.  Civ.  App,  297.  81  S.  W. 
1015;  G.,  H.  &  S.  A.  Ry.  |0o.  v.  Powers,  54 
Tex.  Civ.-  App.  168,  117  S.  W.  459;  G.,  H.  & 
S.  A.  Ry.  Co.  V.  Jones,  123  S.  W.  737.  But  to 
those  decisions  it  does  not  seem  that  the  qnes- 
tlon  now  under  discussion  was  considered, 
since  the  specific  issue  of  contributory  negli- 
gence as  a  complete  defense  to  a  recovery  for 
any  amount  was  not  involved. 

The  case  of  St.  L.  S.  W.  Ry.  Co.  v.  Fergu- 
son, 26  Tex.  Civ.  App.  460,  ^  S.  W.  797,  was 
a  suit  for  damages  for  personal  Injuries  sus- 
tained by  plaintiff's  wife  while  a  passenger 
on  a  railway  train.  Plaintiff's  wife  was  in 
a  delicate  condition  when  she  undertook  the 
trip,  and  one  of  the  defenses  urged  was  that 
she  was  guilty  of  contributory  negligence  in 
undertaking  the  trip  while  in  that  condition. 
That  defense  was  submitted  as  a  complete 
defense  by  the  trial  court  to  the  Jury  to  the 
cause  of  action,  and  in  commenting  upon  that 
portion  of  the  charge  this  court  used  the  fol- 
lowing language: 

"The  court  ♦  ♦  ♦  properly  instracted  the 
jury,  in  addition  to  what  has  been  stated,  that, 
if  they  found  it  was  dangerous  to  the  wifr's 
safety  for  plaintiff  and  wi^to  have  undertalceo 
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the  journey  from  St.  Lonia/  Mo.,  and  that  in 
undertaking  the  journey  from  said  point  to 
Frost,  Tex.,  they  failed  to  exercise  ordinary 
care,  and  t^at  such  want  of  care  proximately 
contributed  to  the  wife's  injury,  that  they 
should  find  for  the  defendant." 

In  H.  ft  T.  C.  Ry.  Co.  v.  Bums,  41  Tex. 
Civ.  App.  83,  90  S.  W.  688,  there  was  evidence 
to  the  effect  that  calves  which  were  shipped 
over  the  railway,  and  for  the  loss  of  which 
damages  were  sought  and  recovered,  died 
from  pneumonia.  The  plaintiff  contended 
that  such  disease  of  the  animals  was  caused 
as  a  result  of  negligent  handling  by  the  rail- 
way company.  The  railway  company  con- 
tended that  the  calves  contracted  pneumonia 
as  a  result  of  being  loaded  into  the  car  and 
started  on  their  Journey  while  hot  and  tired 
from  a  long  drive  from  plaintiffs  ranch  and 
their  sudden  cooling  in  consequence  of  the 
movement  of  the  train  after  they  were  load- 
ed. In  discussing  that  defense  the  Court  of 
Appeals  used  the  following  language: 

"The  jury  were  instructed  that,  if  the  ap- 
pellee was  guilty  of  negligence  which  proxi- 
mately contributed  to  the  death  of  the  calves, 
they  should  find  for  the  defendants.  It  is  ob- 
jected by  appellant  that  they  should  have  been 
farther  instructed  that  this  would  result  re- 
gardless of  any  question  of  negligence  on  the 
part  of  defendants,  and  a  charge  was  asked  so 
instructing  the  jury,  which  was  refused,  and 
the  giving  and  refusal  of  these  instructions  is 
assigned  as  error.  We  think  the  requested 
charge  should  have  been  given." 

The  case  of  T.  &  P.  Ry.  Co.  v.  Rea,  74  S. 
W.  039,  was  a  suit  by  Rea  for  damages  for 
injuries  to  his  wife  by  reason  of  the  failure 
of  the  railway  V  company  to  provide  her  with 
seating  accommodations  while  she  was  a 
passenger  on  the  train,  and  as  a  result  of 
which  failure  she  was  compelled  to  stand  and 
hold  an  infant  child  In  her  arms,  and  to 
thereby  sustain  the  injury  complained  of. 
In  disposing  of  that  case  the  court  used  the 
following  language: 

''The  issue  of  contributory  negligence  on  the 
part  of  the  plaintiff  in  boarding  a  crowded  car, 
and  not  relieving  his  wife  of  the  burden  of  the 
child,  was  properly  submitted  to  the  jury  for 
their  determination,  the  evidence  not  being  con- 
clusive in  favo^  of  the  defendant  on  this  is- 
sue." 

In  the  case  of  St  L.  S.  W.  Ry.  Co.  ▼.  Arey, 
107  Tex.  366,  179  S.  W.  860,  L.  R.  A.  1918B, 
1065,  our  Supreme  Court  held  that  the  negli- 
gence of  the  owner  of  a  barn  adjacent  to  the 
railway  right  of  way,  in  leaving  open  a  win- 
dow which  faced  the  right  of  way,  and  with 
the  interior  of  the  building  littered  with  loose 
straw,  would  bar  a  recovery  by  him  for  the 
negligence  of  the  railway  company  In  setting 
fire  to  the  bam  from  sparks  which  escaped 
from  a  passing  locomotive.  And  in  the  course 
of  the  opinion  rendered  by  Chief  Justice 
PhiUlps  In  that  c^^,  after  adverting  to  the 


right  of  the  owner  of  the  premises  to  free 
enjoyment  of  the  same  for  all  lawful  pur- 
poses, and  to  the  general  rule  that  he  is  not 
bound  to  anticipate  the  negligence  of  another, 
the  following  language  was  used: 

"But  the  doctrine  of  contributory  negligence 
is  not  related  to  these  considerations  and  is  not 
defeated  by  them.  It  is  founded,  as  has  been 
said,  on  the  mutuality  of  the  wrong,  the  im- 
policy of  allowing  a  party  to  recover  for  his 
own  wrong,  and  the  policy  of  making  personal 
interests  of  men  dependent  upon  their  own  pru- 
dence and  care." 

In  the  case  of  Ft  W.  &  D.  C.  Ry.  Co.  v. 
Ft  W.  Horse  &  Mule  Ca,  180  S.  W.  1170,  It 
was  held  that  the  negligence  of  a  shipper  in 
directing  the  railway  company  to  continue 
the  shipment  of  a  mare  after  she  had  been  in- 
jured en  route,  and  the  shipper  had  been  giv- 
en an  opportunity  to  unload  her,  would  be  a 
full  defense  to  a  recovery  for  damages  for 
the  Injury  so  sustained  which  was  occasioned 
by  the  negligence  of  the  railway  company. 

In  the  case  of  I.  &  G.  N.  Ry.  Co.  v.  Drought, 
100  S.  W.  1011,  and  T.  ft  P.  Ry.  Co.  v.  Edins, 
36  Tex.  Civ.  App.  639,  83  S.  W.  253.  it  was 
held  that  where  a  shipper  assumes  the  duty 
of  loading  the  cars  the  carrier  cannot  be 
held  liable  for  damages  resulting  from,  an 
improper  loading. 

In  M.,  K.  &  T.  Ry.  Co.  v.  Belcher,  41  S.  W. 
706,  it  was  held  that  the  negligence  of  the 
shipper  In  charge  of  cattle  during  transporta- 
tion, who  abandoned  the  cattle  before  reach- 
ing destination,  and  while  many  of  them  were 
down  in  the  car,  was  a  defense  to  plaintiff's  * 
suit  to  recover  damages  for  such  Injuries. 

It  Is  also  well  settled  by  the  authorities 
that  where  the  evidence  is  prima  facie  suffi- 
cient to  sustain  a  defense  it  is  reversible  er- 
ror to  refuse  to  submit  such  defense*  to  the 
jury  in  an  affirmative  manner.  M.,  K.  &  T. 
Ry.  Co.  V.  McGlamory,  89  Tex.  635,  35  S.  W. 
1058. 

At  the  request  of  appellants  the  trial  court 
gave  to  the  jury  the  following  instructions: 

"You  are  instructed  that  in  answering  the  spe- 
cial issues  and  in  arriving  at  your  verdict  in 
this  case  that,  if  you  should  find  that  the  plain- 
tiffs are  entitled  to  recover  herein,  you  cannot 
assess  any  damages,  if  any,  against  these  de- 
fendants for  injuries,  if  any,  which  ^aid  cat- 
tle or  any  of  them  may  have  sustained  while 
being  driven  from  the  pasture  where  they  were 
in  the  Republic  of  Mexico  to  Marfa,  Texas, 
where  they  were  loaded  on  the  cars. 

'Ton  are  instructed  that  in  answering  the 
special  issued  herein,  and  in  arriving  at  your 
verdict,  that  as  to  the  damages,  if  any,  re- 
sulting to  said  cattle,  or  any  of  them,  as  a  re- 
sult of  said  cattie  being  poor,  thin,  and  weak, 
if  any,  that  as  to  such  damage  you  will  not 
assess  the  same  against  the  defendants. 

"You  are  instructed  that  in  answering  the 
special  issues  submitted  to  you  by  the  court 
you  are  instructed  that  the  defendants  herein 
are  only  liable  for  such  damages,  if  any,  as 
were  caused  by  their  own  negligence." 
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Thus  it  will  be  seen  that  under  the  In- 
structions of  the  court  the  Jury  could  not 
have  allowed  any  damages  resulting  from 
the  weakened  condition  of  the  animala,  if 
they  found  defendants  liable. 

In  addition  to  the  testimony  of  several 
witnesses  to  the  effect  that  when  the  cattle 
were  received  at  Marfft  for  shipment  they 
were  poor,  thin,  and  weak,  and  that  when 
they  reached  San  Antonio  with  a  good  run, 
and  witliout  any  unusual  rough  handling, 
there  were  seven  dead  in  the  cars,  having 
been  trampled  upon  and  showing  wounds 
and  bruises  therefrom,  A.  O.  Hubbard,  wit- 
ness for  plaintiff,  who  was  the  station  agent 
at  Marfa,  and  received  the  cattle  for  the  G., 
H.  &  S.  A.  Ry.  Co.,  testified  that  he  had  had 
40  years'  experience  in  handling  and  shipping 
cattle  by  rail  for  long  distances,  and  further 
testified  as  follows: 

"The  cattle  in  question  were  in  a  poor,  thin, 
and  weak  condition  generally,  and  in  my  opin- 
ion, hksed  upon  my  observation  a^d  experience, 
were  not  in  a  condition  to  stand  ordinary 
transportation  by  rail  for  a  Icoig  distance  with- 
out loss." 

That  was  the  only  testimony  of  an  expert 
character  introduced  to  show  that  the  cat- 
tle were  not  in  a  fit  condition  for  a  long  jour- 
ney, and  it  will  be  noted  that  even  that  wit- 
ness did  not  give  any  opinion  as  to  whether 
or  not  the  cattle  were  too  weak  to  stand  the 
trip  that  was  made. 

The  shipping  contract  signed  by  plaintiffs' 
'agent  for  the  shipment  contained  a  state- 
ment that  the  cattle  were  *'poor,  thin,  and 
weak,''  and  stipulated  that  defendants  would 
be  exempt  from  liability  for  loss  or  damage 
arising  from  the  cattle  being  in  that  condi- 
tion.     "    . 

The  trip  from  Marfa  to  Ft.  Worth  was 
made  in  approximately  45  hours,  but  the  cat- 
tle were  unloaded  at  San  Antonio,  and  were 
there  fed,  watered,  and  rested  for  about  10 
hours. 

[1]  As  gleaned  from  the  authorities  gen- 
erally, and  especially  from  the  quotation 
above  from  the  opinion  of  Chief  Justice  Phil- 
lips in  the  case  of  Ry.  Co.  v.  Arey,  the  un- 
derlying principle  of  the  time-honored  com- 
mon-law rule,  which  makes  contributory  neg- 
ligence of  the  plaintiff  a  defense  to  h\s  suit 
to  recover  for  the  negligence  of  another.  Is 
that  It  would  be  contrary  to  sound  public 
policy,  and  violative  of  one  of  the  maxims 
of  equity,  to  allow  him  to  profit  by  his  own 
negligence,  which  he  would  do,  In  part,  if  he 
is  awarded  damages  resulting  from  the  joint 
and  concurring  negligence  of  himself  and 
another.  But  that  rule  has  no  application 
when  damages  resulting  from  the  negligence 
of  the  defendant  can  be  separated  and  dis- 
tinguished from  those  resulting  from  plain- 
tiff's own  negligence,  and  in  a  case  where 
cliat  can  be  done  his  recovery  is  limited  to 


consequences  flowing  from  the  defendant's 
negligence  alone. 

[2]  The  common-law  rule  applicable  to 
common  carriers  has  always  been  that  no 
recovery  can  be  had  for  injuries  resulting 
from  the  Inherent  vices  of  the  commodity 
shipped  which  would  include  the  poor  and 
weakened  condition  of  live  stock.  And  tlie 
discussion  of  that  question  in  nearly  all  the 
authorities  which  we  have  examined  has 
proceeded  ipon  the  theory  that  damages  re- 
sulting from  injuries  of  that  origin  can  be 
separated  from  those  resulting  from  the  neg- 
ligent acts  or  omissions  of  the  carrier,  and 
a  recovery  could  be  allowed  for  the  latter  in- 
juries only.  It  seems  to  us  that  in  some  in- 
stances the  facts  might  be  of  such  a  conclu- 
sive nature  as  to  warrant  a  court  to  so  con- 
clude as  a  matter  of  law,  but  that  in  some 
circumstances  it  might  be  a  question  of  fact 
to  be  determined /by  the  jury  from  the  facts 
proved. 

The  policy  of  the  common  law  was  that  a 
common  carrier  should  be  held  to  a  strict 
accountability  for  property  which  he  under- 
takes to  transport.  Many  authorities  an- 
nounce in  general  terms  that  he  is  an  insur- 
er of  the  property  against  all  loss  except 
those  resulting  from  the  act  of  God  or  the 
public  enemy  or  the  Inherent  vices  of  the 
property  shipped,  although  In  the  shipment 
of  live  stock  the  issue  of  negligence  on  the 
part  of  the  carrier  is  usually  Involved.  E^L  W. 
jjb  D.  C.  Ry.  Co.  V.  Berry,  170  S.  W.  125. 

However,  we  do  not  believe  that  public  pol- 
icy in  that  respect  is  of  higher  importance 
than  that  which  forbids  that  one  should 
profit  by  his  own  wnmg  by  a  recovery  for 
an  injury  whldi  was  the  result  of  the  joint 
and  concurring  negligence  of  himself  and  of 
the  defendant.  The  decisions  noted  sustain- 
ing the  defense  of  contributory  negligence  in 
suits  against  railway  companies  involvini? 
live  stock  shipments  in  effect  give  control- 
ling force  to  the  latter  rule. 

Appellants'  requested  special  isstie  on  con- 
tributory negligence  of  plaintiffs  presented 
such  negligence  as  a  full  defense  to  plaintiffs' 
claim  for  damages  for  Injuries  to  the  entire 
shipment,  even  though  the  jury  might  have 
found  that  some  of  the  cattle  for  which  dam- 
ages were  allowed  were  in  a  proper  condition 
for  shipment,  and  that  the  injuries  sustained 
by  them  were  not  due  to  their  alleged  poor 
condition  when  they  started. 

[3]  We  shall  not  undertake  to  determine 
whether  or  not^  under  certain  supposable  cir- 
cumstances and  conditions,  the  act  of  ship- 
ping such  animals  over  a  certain  supposable 
trip  might  amount  to  contributory  negligence 
in  the  shipper  which  would  bar  a  recovery 
against  the  carrier  for  Injuries  sustained  by 
them  during  the  trip,  and  resulting  not  whol- 
ly from  their  inherent  vices,  but  from  the 
concurring  negligence  of  the  shipp^  and  the 
carrier.    At  all  events,  the  burden  was  upon 
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and  be  trampled  by  those''  standing  np ; 
that  railway  ^companies  usually  refrain  from 
switching  the  cattle  any  more  than  is  neces- 
sary because  in  so  doing  poor  cattle  are 
usually  knocked  down,  more  or  less. 

We  think  such  testimony  was  insufficient 
to  warrant  the  submission  of  the  issue 
whether  or  not  the  H.  &  T.  O.  Ry.  Co.  was 
guilty  of  negligence  In  the  manner  in  which 
it  handled  the  train  containing  the  cattle  on 
the  trip  from  Flatonia  to  Ft  Worth,  and  on 
which  issue  the  jury  found  in  plaintiffs'  fa- 
vor for  the  sum  of  ^24.77.  Ft.  Worth  Belt 
Ry.  V.  Jones,  106  Tex,  845,  166  S.  W.  1130; 
Henry  v.  Phillips,  105  Tex.  459,  151  S.  W. 
533 ;  Brown  v.  U.  P.  Ry.  Co.,  81  Kan.  701,  106 
Pac.  1001,  29  L.  R.  A.  (N.  S.)  808.  Hence,  the 
assignment  to  the  submission  of  that  special 
issue  to  the  jury  is  sustained. 

[6]  Another  assignment  is  presented  to  the 
refusal  of  the  court  to  submit  the  special 
issue  requested  by  the  defendants,  reading 
ai|  follows: 

"Was  the  damage,  if  any,  complained  of  in 
the  plaintiffs^  petition,  caused  as  the  sole,  di- 
rect, and  proximate  result  of  the  cattle  in  ques- 
tion being  too  weak,  or  poor,  if  any,  to  stand 
the  ordinary  transportation  from  Marfa  to  Ft. 
Worth?" 


appellants  to  sustain  the  defense  of  contrib- 
utory negligence  by  a  preponderance  of  the 
evidence,  and  we  have  concluded  that  the 
trial  court  did  not  err  in  refusing  to  submit 
that  issue,  because,  first,  while  the  evidence 
recited  reasonably  tends  to  support  the  de- 
fense urged  that  the  weak  condition  of  the 
cattle  was  the  sole  cause  of  the  injuries 
which  they  suffered  during  the  trip,  it  was 
insufficient  of  itself  to  sustain,  prima  facie, 
the  defense  of  contributory  negligence  on  the 
part  of  plaintiffs  in  undertaking  to  ship  them 
the  distance  they  were  shipped  and  at  the 
time  of  shipment ;  second,  there  was  no  sug- 
gestion In  the  evidence  that  injuries  result- 
ing from  the  thin  and  poor  condition  of  the 
animals  could  not  be  separated  and  distin- 
guished from  those  resulting  from  the  negli- 
gence of  appellants,  as  it  seems  the  common- 
law  rule  applicable  to  such  cases  presumes 
to  be  practicable,  in  the  absence  of  some 
showing  to  the  contrary,  and  as  appellants 
by  their  requested  Issues,  copied  above,  as- 
sumed the  jury  could  do. 

And  the  decisions  in  such  cases  as  Ry.  Co. 
V.  Arey,  Ry.  Co.  v.  Burns,  Ry.  Co.  v.  Rea, 
and  Ry.  Co.  v.  Ft.  Worth  Horse  &  Mule  Co., 
cited  above,  are  distinguishable  from  the 
pre.sent  suit,  in  that  in  each  of  them  It  con- 
clusively appeared  that  the  negligence  of  the 
plaintiffs  concurred  and  co-operated  with 
that  of  the  defendant  in  such  a  manner  as 
to  render  it  impossible  to  distinguish  the  ex- 
tent of  loss  resulting  from  each  separately, 
and  to  allow  a  recovery  for  the  negligence 
of  the  defendant  alone. 

[4]  The  witness  Goff,  who  was  plaintiffs' 
shipper,  accompanied  the  cattle  throughout 
the  entire  trip,  and  by  reason  of  that  fact  the 
burden  was  upon  the  plaintiffs  to  show  that 
the  cattle  were  negligently  handled  en  route. 
T.  &  P.  Ry.  Co.  v.  Arnold,  16  Tex.  Civ.  App. 
74,  40  S.  W.  829;  T.  &  P.  Ry.  Co.  v.  Scoggin, 
40  Tex.  Civ.  App.  526,  90  S.  W.  521. 

[6]  The  nearest  approach  to  proof  of 
rough  handling  by  the  H.  &  T.  C.  Ry.  Co. 
was  the  testimony  of  Goff,  to  the  effect 
that  at  the  station  Giddlngs  the  train  was 
cut  in  two  parts  of  three  and  four  cars  each ; 
that  it  was  nighttime  and  dark;  that  he 
remained  with  one  part  of  the  shipment, 
consisting  of  four  cars,  while  the  other-  part, 
consisting  of  three  cars,  were  switched 
around  in  the  yards  of  the  railway  company ; 
that  during  such  switching  the  cattle  were 
out  of  4iis  sight ;  that  he  did  not  know  where 
or  how  they  were  switched ;  that  there  were 
other  freight  cars  mixed  in  with  the  three 
cars  that  were  switched,  and  that  under  such 
circumstances  railway  companies  generally 
switch  the  cars  around  over  the  yards.  But 
he  further  testified  in  the  same  connection 
that  when  a  train  is  in  motion  the  cattle 
will  stand  up  and  ride,  but  as  soon  as  they 
are  stopped  they  get  restless  and  fight  and 
hook  each  other,  while  others  will  lie  down 


One  of  the  exceptions  presented  to  the  trial 
judge  to  the  charge  that  was  given  reads  as 
follows: 

"Defendants  except  and  object  to  the  court's 
main  charge  for  the  reason  that  the  court  should 
affirmatively  submit  to  the  jury  the  question 
as  to  whether  or  not  the  weak  and  poor  condi- 
tion of  the  cattle  In  question  was  the  sole,  di- 
rect, and  proximate  cau^e  of  their  deaths  and 
damages  alleged  to  have  been  sustained  by  them, 
and  we  say  in  this  connection  that  the  evidenoo 
and  the  pleadings  raised  the  issue  that  the  dam- 
ages sued  for  and  complained  of  were  caused 
as  a  sole,  direct,  and  proximate  result  of  the 
cattle  being  too  weak  and  poor  to  stand  trans- 
portation; hence  the  court  should  submit  this 
issue  affirmatively  to  the  jury." 

[7]  Appellees  insist  that  the  language  of 
the  requested  issue  in  using  the  term  "ordi- 
nary transportation"  rendered  the  requested 
issue  objectionable.  They  insist  that  the 
character  of  transportation  should  have  been 
such  as  was  made  with  ordinary  care  and 
with  reasonable  dispatch. 

Perhaps  the  criticism  is  not  without  merit, 
but  the  exception  to  the  main  charge,  quoted 
above,  was  sufficient  to  point  out  to  the  trial 
judge  specifically  the  desire  of  defendants* 
counsel  for  the  submission  of  the  Issue 
whether  or  not  the  damages  complained  of 
resulted  solely  and  proximately  from  the 
weak  and  poor  condition  of  the  cattle,  and 
that  such  was  the  meaning  intended  to  be 
given  the  requested  issue  which  was  refused. 
Article    1612,    Vernon's    Sayles'    Tex,    Civ. 
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Stats;  Olds  Motor  Works  v.  ChurchiU,  175 
S.  W.  785.  We  think  appellants  were  en- 
titled-to  the  submission  of  that  ibsue  in  some 
proper  form,  and  that  the  court  erred  in  re- 
fusing to  submit  it,  even  though  it  may  be 
said  that  the  same  was  submitted  inferen- 
tially  and  in  a  negative  form  In  other  is- 
sues. T.  &  P.  Ry.  Co.  V.  Dawson,  34  Tex.  Civ. 
App.  240,  78  S.  W.  235;  Dallas  Hotel  Co.  v. 
Fox,  196  S.  W.  647;  Ft.  W.  &  D.  C.  Ry.  Co. 
v.  Berry,  170  S.  W.  125. 

For  the  reasons  indicated,  the  judgment 
of  the  trial  court  is  reversed  and  the  cause 
remanded. 


JOHNSON  V.  MARTI  et  al.    (No.  9103.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

May  10,  1919.     On  Motion  for  Rehearing, 

June  28,  1919.) 

1.  Trespass  to  Try  Titlb  ^=s»38(1)  —  Bub- 
den  OF  Pboof. 

In  trespass  to  try  title,  the  burden  is  on 
the  plaintiff  to  show  title. 

2.  Evidence  «=>383(7)  —  Mortgages  — 
Recitals  —  Authority  of  Substituted 
Tbustee— Proof. 

Where  trust  deed  authorized  an  appoint- 
ment of  a  substitute  trustee,  recitation  in  a 
substitute  trustee's  deed  of  the  failure  of  the 
original  trustee  to  act  and  of  the  proper  re- 
quest for  him  to  sell,  of  proper  advertisement, 
and  otiier  prerequisites  to  an  exercise  of  his 
power,  were  prima  facie  proof  of  the  regularity 
and  validity  of  the  sale. 

3.  Trusts  ^=»361— Right  to  Conveyance 
OF  Land  Held  in  Trust— Repayment  of 
Purchase  Price. 

One  claiming  that  another  acquired  land 
and  held  it  in  trust  for  him  is  not  entitled  to 
compel  a  conveyance,  except  upon  repayment  of 
the  purchase  price  advanced  by  such  other. 

4.  Vendor  and  Purchaser  ^=»239(1)  —  In- 
nocent Purchaser  of  Land. 

One  purchasing  land  is  not  bound  by  a  trust 
agreement  between  his  grantor  and  a  third  per- 
son, where  he  has  neither  actual  nor  construc- 
tive notice  thereof. 

5.  Lis  Pendens   «=5>22(1)— Effect. 

A  lis  pendens  operates  only  during  pendency 
of  the  suit,  and  only  as  to  matter  involved 
therein,  and  terminates  upon  settlement  of  the 
suit. 

6.  Vendor  and  Purchaser  «=»231(4)  —  Ti- 
tle—Notice of  Conveyances. 

Where  the  record  disclosed  that  grantor 
acquired  bis  title  in  a  sale  under  a  trust  deed, 
purchaser  could  not  be  said  to  claim  through 
another,  who  claimed  under  a  deed  from  the 
original  owner  and  had  deeded  the  same  to  the 
grantor;  the  last  deed  not  being  recorded  or 
known  to  the  purchaser. 


On  Motion  for  Rehearing. 

7.  Vendob  and  Pubohabeb  ^s>223— Notice 
OF  Claik. 
Under  a  special  warranty  deed  warranting 
the  title  *'by,  through,  or  under  me,  but  not 
otherwise,"  but  purporting  "to  convey  the  land," 
a  grantee  may  become  a  purchaser  unaffected 
by  undisclosed  equities. 

Error  from  District  Court,  Tarrant 
Ck)unty;  Bruce  Young,  Judge. 

Action  by  Robert  O.  Johnson  against  Jost 
Marti  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

Stanley  Boykin.  and  Carl  W.  Wade,  both 
of  Ft  Worth,  for  plaintiff  In  error. 

John  L.  Poultor,  of  Ft  Worth,  for  defend- 
ants In  error. 

CONNER,  C.  J.  Appellant,  in  the  usual 
form  of  trespass  to  try  title.  Instituted  this 
suit  against  Jost  Marti  and  others  to  recov- 
er certain  lands  described  in  his  petition, 
situated  in  Tarrant  county.  Upon  the  con- 
clusion of  the  evidence  the  court  gave  a  per- 
emptory instruction  in  favor  of  the  defend- 
ants, and  from  the  Judgment  following  the 
verdict  the  plaintiff  has  appealed. 

The  evidence,  while  somewhat  complicated 
is  substantially  undisputed.  It  shows  that 
the  land  in  controversy  in  1908  was  owned 
by  one  Flfer  Newton  who,  on  July  Ist  of 
that  year,  executed  a  trust  deed  conveyhig 
the  land  to  Horace  H.  Cobb,  trustee,  to 
secure  a  debt  due  the  Belcher  Land  & 
Mortgage  Company.  On  the  7th  day  of 
March,  1916,  H.  B.  Church,  as  substitute 
trustee,  acting  by  virtue  of  the  trust  deed 
Above  mentioned  sold  said  land  to  E.  G. 
Gassoway.  Kiereafter,  on  January  11, 1917, 
Gasso.way  sold  the  land  to  G.  W.  Poulter, 
who  In  turn  on  the  next  day,  to  wit  Jan- 
uary 12,  1917,  sold  to  appellee  Jost  Marti. 
This  may  be  said  to  be  the  title  under  which 
the  appellee  Marti  holds. 

The  title  of  appellant  originated  Id  this 
way:  Flfer  Newton,  on  November  14,  1912, 
conveyed  the  land  to  J.  W.  Mays,  who  on 
the  20th  day  of  March,  1914,  conveyed  to 
Mrs.  Miller.  The  title  thus  emanating  from 
J.  W.  Mays  to  Mrs.  Miller  passed  out  of  her 
under 'an  execution  sale  In  favor  of  a  Mr?. 
Ferguson  on  the  4th  day  of  June,  1917;  the 
appellant  being  at  this  execution  sale  the 
purchaser.  Appellant,  Johnson,  also  claim- 
ed under  one  John  L.  Poulter,  whos^  title, 
if  any,  arose  as  follows:  After  the  sale  to 
Mrs.  Miller,  J.  W.  Mays,  on  October  4,  1914. 
deeded  the  land  to  one  W.  B.  Poulter,  a 
brother  of  J.  L.  Poulter.  John  L.  Poulter 
testified  to  the  effect  that  this  conveyance 
from  J.  W.  Mays  to  W.  B.  Poulter  was  hi 
fact  for  his  benefit,  and  that  pursuant  to  the 
trust  relation,  W.  E.  Poulter,  at  a  thne  not 
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definitely  fixed  In  the  evidence,  but  wbidi 
was  at  some  date  between  October  4,  1914, 
and  September  18,  1916,  deeded  the  land  to 
John  L.  Poulter.  John  L.  Poulter,  on  the 
18th  day  of  September,  1916,  deeded  the 
land  to  G.  W.  Ponlter.  The  deeds  from  W. 
E.  Poulter  to  John  L.  Poulter  and  from  John 
L.  Poulter  to  G.  W.  Poulter  were  never 
recorded.  All  other  conveyances  named  above 
were  duly  recorded  at  or  near  the  time  of 
their  execution.  John  L.  Poulter  further 
testified  that  while  the  title  from  Mays 
was  In  him,  to  wit,  at  the  time  the  substi- 
tute trustee  advertised  the  lands  in  controv- 
ersy for  sale  under  the  trust  deed  by  New- 
ton, he,  Poulter,  approached  Gassoway  for 
the  purpose  of  jprocuring  the  money  neces- 
sary to  pay  the  debt  t6r  which  the  )and 
was  to  be  sold,  and  that  it  was  finally 
a^eed  that  Gassoway  would  advance  the 
money  and  buy  the  land  in  his  name,  to 
be  later  conveyed  by  Gassoway  to  John  L. 
Poulter  upon  the  payment  of  the  money  so 
advanced.  The  evidence  shows  that  a  writ- 
ten agreement  of  this  character  was  enter- 
ed into  between  Gassoway  and  John  L.  Poul- 
ter at  and  prior  to  the  substitute  trustee 
sale  above  mentioned.  The  evidence  fur- 
ther shows  that  the  West  Publishing  Com- 
pany, on  the  8th  day  of  December,  1915,  re- 
covered a  judgment  against  John  L.  Poul- 
ter in  a  justice  court  for  about  the  sum  of 
$41.96.  This  Judgment  was  duly  recorded 
and  abstracted  on  the  8th  day  of  January, 
1916,  in  the  judgment  lien  records  of  Tar- 
rant county.  Later,  to  wit,  on  May  1,  1917, 
under  the  judgment  last  mentioned,  the  land 
was  sold  at  constable's  sale,  appellant  be- 
coming the  purchaser.  It  further  api)ears 
that  after  John  L.  Poulter  conveyed  to  G. 
W.  Poulter,  as  hereinabove  stated,  G.  W, 
Poulter  instituted  a  suit  in  the  district  court 
of  Tarrant  county  against  said  Gassoway  to 
recover  the  land  in  controversy,  setting  up 
in  said  suit  the  agreement  made  between 
Gassoway  and  John  L.  Poulter,  and  claim- 
ing title  by  virtue  thereof  and  by  virtue 
of  the  deed  from  John  Lr.  Poulter  to  him, 
G.  W.  Poulter. 

A  lis  pendens  notice  of  this  suit  was  duly 
filed  for  record  on  September  23,  1916,  and 
recorded  the  same  day  in  the  11?  pendens 
records  of  Tarrant  county.  This  suit  was 
disposed  of  or  "settled*'  as  shown  by  the 
verbal  testimony  relating  to  that  subject,  on 
the  11th  day  of  January,  1917,  by  Gassoway 
executing  and  delivering  the  conveyance 
hereinbefore  mentioned. 

[1,2]  A  close  analysis  of  the  foregoing 
statement  of  facts  will  show,  we  think,  that 
appellant's  claim  of  title  can  only  "rest  on 
either  the  title  proceeding  from  J.  W.  Mays 
to  Mrs.  Miller  or  to  the  title,  if  any,  acquir- 
ed under  the  sale  by  virtue  of  the  judgment 
in  favor  of  the  West  Publishing  Ck>mpany. 
Counsel  for  appellant  concedes  that  the  sale 
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by  the  substitute  trustee.  If  valid,  extinguish- 
ed whatever  title  J.  W.  Mays  passed^  to  Mrs. 
Miller,  and  the  only  attack  made  upon  the 
substitute  trustee's  sale  is  the  suggestion 
that  it  was  not  shown  that  the  substitute 
trustee  had  been  duly  appointed  in  lieu  of 
H.  H.  Cobb,  the  original  trustee.  But  this 
suggestion,  we  think,  must  be  overruled,  in 
view  of  the  fact  that  the  burden  of  proof 
was  upon  the  plaintiff  in  this  suit,  and  the 
statement  of  facts  fails  to  show  any  defect  of 
the  kind  suggested.  Neither  the  original 
trust  deed  to  H.  H.  Cobb  nor  the  deed  by 
the  substitute  trustee  to  Gassoway  appears 
in  the  statement  of  facts.  As  to  these  in- 
struments the  statement  of  facts  merely 
recites  that  the  plaintiff  offered  in  evidence 
*'deed  of  trust  of  FlfeV  Newtoh  and  wife, 
Icy   Newton,    to   Horace  H.    Cobb,    trustee, 

*  *  *  fixing  a  lien  on  the  real  estate  in 
controversy  in  this  suit,"  etc.,  and  the  "plain- 
tiff offered  in  evidence  deed  by  H.  B.  Church, 
substitute    trustee    to    B.     G.     Gassoway, 

♦  ♦  ♦  conveying  the  land  in  controversy 
in  this  suit."  In  the  absence  of  any  intima- 
tion in  the  evidence  that  the  original  trust 
deed  was  insufficient,  or  that  Church  was  not 
duly  appointed  and  authorized  to  make  the 
sale,  we  think  we  must  find  that  the  orig- 
inal trust  deed  "fixed"  a  lien  on  the  land 
in  controversy,  and  that  H.  B.  Church  was 
"substitute  trustee,"  and,  if  he  was,  his  ap- 
pointment in  no  wise  questioned  In  the  state- 
ment of  fact  must  be  assumed  to  have  been 
legal;  otherwise  he  could  not  be,  in  fact,  a 
substitute  trustee  and  have  "conveyed  the 
land."  As  recited  in  this  connection  it  is 
to  be  remembered  that  as  presented  to  us 
it  appears  that  the  trial  court  had  the  orig- 
inal trust  deed  and  the  substitute  trustee's 
deed  to  Gassoway  before  him,  and  must 
have  concluded  from  an  inspection  of  them 
that  the  trust  deed  authorized  an  appoint- 
ment of  a  substitute  trustee,  and  that  reci- 
tations in  the  substitute  trustee's  deed  of 
the  failure  of  the  original  trustee  to  act 
and  of  the  proper  request  for  him  to  sell 
the  land  and  of  the  proper  advertisement/  of 
the  sale  under  the  terms  of  the  trust  deed,  and 
of  other  prerequisites  to  an  exercise  of  his 
power,  all  constituted,  at  least,  prima  pacie 
proof  of  the  regularity  and  validity  of  the 
substitute  trustee's  sale.  See  McCreary  v. 
Reliance  Lumber  Co.,  16  Tex.  Civ.  App.  45, 
41  9.  W.  485,  holding  tn  effect,  that  when 
authorized  by  the  trust  deed  the  recitals  in 
the  trustee's  conveyance  to  a  purchaser  con- 
stitute prima  facie  evidence  of  his  power  to 
sell.  Indeed,  appellant  seems  to  place  but 
little  stress  upon  his  claim  of  title  under  the 
deed  to  Mrs.  Miller,  and  we  conclude  that 
appellant  In  fact  showed  no  title  whatever 
by  virtue  of  the  execution  sale  in  Mrs.  Fer- 
guson's favor  against  Mrs.  Miller. 

[8]  Nor  do,  we  think  the  record  shows  any 
title  in  appellant  by  virtue  of  the  proceed- 
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ings   relating  to  John   L.   Ponlter.     J.   W. 
Mays  had  no  title  in  him  to  trans(toif  at  the 
time  he  made  conveyance  to  W.  E.  Poulter 
in  trust  for  John  L,  Poulter,  for  he  had  there- 
tofore already  conveyed  to  Mrs.  Miller  all 
the  title  acquired  by  him  from  Fifer  Newton, 
and  W.  E.  Poulter's  deed  therefore  to  John 
L.    Poulter    conveyed    nothing.      By    virtue 
thereof,  however,  he  seems  to  have  asserted 
title,  and,  as  stated,  arranged  with  Gasso- 
way  to  buy  in  the  land  at  the  substitute 
trustee's  sale.    Assuming  that  John  L.  Poul- 
ter acquired  any  right  or  equity  by  virtue 
of  this  agreement,  it  was  certainly  depend- 
ent upon  John  L.  Poulter*s  agreement  to  re- 
fund to  Gassoway  the  money  expended  In 
the  purchase.     The  evidence  shows  without 
dispute  that  John  L*.  Poulter  never  did  this. 
What  title  then,  either  legal  or  equitable, 
to  the  land  in  controversy  existed  in  John  Ik 
Poulter,  upon  which  the  abstracted  Judgment 
of  the  West  Publishing  Company  could  oper- 
ate?   It  is  only  upon  the  "real  estate  sit- 
uated In  the  county*'  where  an  abstract  of 
judgment  is  recorded  that  a  lien  is  created. 
See  Vernon's  Sayles'  Civil  Statutes,  art  5616. 
Unless,  therefore,  a  consideration  of  other 
facts  in  the  record  require  a  different  con- 
clusion, it  seems  perfectly  clear  that  John 
Lr.  Poulter  owned  nothing  except  possibly  a 
mere  equity  upon  which  the  abstracted  judg- 
ment could  operate.     See  Hoffman  v.  Buch- 
anan, 67  Tex.  Civ.  App.  368,  123  S.  W.  168. 
[4, 6]  But   what   effect,   if  any,    must   be 
given  to  the  conveyance  by  John  L.  Poulter 
to  G.  W.  Poulter  and  the  proceedings  in  the 
suit  of  the  latter  against  Gassoway?    It  is 
evident  that  John  L.  Poulter  in  his  trans- 
fer  to   G.    W.    Poulter   at   most   only   con- 
veyed  an   equity    that   he    (John    L.    Poul- 
ter)  had   under   the   trust  agreement  with 
Gassoway.     John  L.   Poulter   testified   that 
while    he    had    not    paid     Gassoway'  the 
money   he  was    to   pay    under   his   alleged 
trust  agreement  that,  nevertheless,  Gassoway 
had  from  time  to  time  extended  the  period 
of  payment,  and  it  may,  therefore,  be  said 
that  John  Ii.  Poulter  conveyed  to  G.  W.  Poul- 
ter an  equity  that  was  enforceable  by  the 
latter  against  Gassoway.    But  assuming  this 
to  be  true,  we  do  not  see  our  way  clear,  as 
against  the  trial  court's  ruling,  to  say  that 
appellee,  Jost  Marti,  is  to  be  boimd  by  the 
proceedings   referred  to.     It  la  undisputed, 
as  already  noted,  that  the  deed  from  W,  E. 
Poulter  to  John  L.  Poulter  and  from  John 
L.  Poulter  to  G.  W.  Poulter  were  both  un- 
recorded, and  appellee  Marti  testified  with- 
out contradiction  that  he  knew  nothing  of 
them.     Appellant,  however,  insists  that  ap- 
pellee had  notice  both   because  of  the   lis 
pendens    notice    and    because    he    claimed 
through   the  John   L.   Poulter  title,   but  as 
against  this  contention  it  must  be  said  that 
the  lis  i)endens  notice  was  in.  the  name  of 
G.  W.  Poulter  and  not  John  L.  Poulter.    The 


lis  pendens  notice  also  did  not  contain  any  re- 
cital referring  to  a  transfer  or  a  right  of  John 
L.  Poulter.  Moreover,  so  far  as  appears 
from  the  testimony,  the  suit  of  G.  W.  Poul- 
ter against  Gassoway  was  settled,  and  there- 
fore presumably  ended  on  the  11th  day  of 
January,  1917,  the  day  before  appellee  pui> 
chased  of  G.  W.  Poulter,  which  was  on  Jan- 
uary 12,  1917.  Whatever  effect  be  given  to 
the  lis  pendens  notice,  It  ended  with  the  ter- 
mination of  the  suit  by  G.  W.  Poulter  against 
Gassoway.  See  Roseborough  v.  Cook,  108 
Tex.  864.  194  S.  W.  131.  So  that  It  cannot 
be  said,  we  think,  that  Marti  had  construc- 
tive notice  of  the  equity,  if  any.  In  John  L, 
Poulter,  or  that  the  abstracted  Judgment  at 
any  time  ever  operated  upon  the  land  in  con- 
troversy in  this  suit. 

[8]  Appellant,  however,  further  contends 
that  Marti  claims  through  the  John  L.  Poul- 
ter title,  and  therefore  was  affected  with 
constructive  notice  of  the  recitals  in  the 
several  deeds  from  W.  E.  Poulter  to  John 
L.  Poulter  and  from  John  D.  Poulter  to 
G.  W.  Poulter.  But  we  fall  to  see  how 
an  investigation  of  this  title,  had  one 
been  made,  would  have  developed  any  se- 
rious hesitancy,  for  the  reason  that  the 
record  of  deed  from  G.  W.  Mays  to  Mrs- 
Miller  .would  most  naturally  have  brought 
an  intended  purcliaser  to  the  conclusion  that 
John  L.  Poulter  acquired  no  title  to  the  land. 
But  It  cannot  be  said,  we  think,  that  appel- 
lee Marti  claimed  through  what  may  be 
termed  the  John  L.  Poulter  title.  It  is  true 
John  L.  Poulter  had  made  a  deed  to  G.  W. 
Poulter  from  whom  Martt  purchased,  but 
this  deed,  as  heretofore  stated  several  times, 
was  not  of  record,  nor  was  the  deed  from 
W.  E.  Poulter  to  John  L.  Poulter  of  record. 
The  record  only  disclosed  that  G.  W.  Poulter 
acquired  his  title  from  the  substitute  trus- 
tee Church,  and  that  Church  was  empowered 
to  convey  title  by  virtue  of  the  terms  of  the 
original  trust  deed  executed  by  Newton  long 
prior  to  any  attempted  acquisition  of  title 
by  J.  W.  Mays,  through  whom  alone  John 
L.  Poulter  claimed. 

We  conclude  that  all  assignments  of  error 
must  be  overruled,  and  the  judgment  af- 
firmed. 

On  Motion  for  Rehearing. 

It  is  very  earnestly  insisted  In  b^alf  of 
appellant  that  we  erred  in  indicating  that, 
at  best,  John  Ia  Poulter  had  but  an  equity 
upon  which  the  abstract  pf  the  judgment  In 
favor  of  the  West  Publishing  Company  could 
operate.  It  is  insisted  upon  the  authority 
of  such  cases  as  Hirshfeld  v.  Howard,  60 
S.  W.  806,  that  an  express  trust  was  created 
by  virtue  of  the  agreement  between  Gasso- 
way and  John  L.  Poulter,  and  that  the  effect 
was  to  vest  in  John  L.  Poulter  the  benefi- 
cial interest  in  the  real  estate  to  which  that 
agreement  related,  and  upon  which,  there- 
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fore,  the  abstract  of  judgment  operated. 
That  such  an  agreement  under  other  circum- 
stances would  have  the  efEect  contended  for 
will  not  be  disputed,  but  it  Is  to  be  remem- 
bered, as  observed  in  our  original  opinion, 
that  John  L.  Poulter,  at  the  time  of  this 
agreement,  unlike  the  circumstances  of  nu- 
merous cases  cited  In. behalf  of  appellant, 
had  no  Interest  whatever  In  the  land  in  con- 
troversy at  the  time  of  the  agreement  with 
Gassovvay,  and  we  think  It  clear  from  the 
evidence  that  he  at  no  time'  complied  witii 
an  essential  condition  of  title  in  him  by  the 
payment  to  Gassoway  of  the  sum  Gassoway 
paid  at  the  trustee's  sale,  as  agreed  upon. 
John  L.  Poulter  failed  to  testify  to  any  such 
payment.  Gassoway  distinctly  denied  It,  and 
G.  W.  Poulter  testified  to  the  effect  that  the 
sums  paid  by  him  to  Gassoway  were  not  paid 
for  the  benefit  of  John  L.  Poulter.  Under 
such  circumstances,  we  continue  to  think 
that  the  case  of  Hoffman  v.  Buchanan,  57 
Tex,  Cfv.  App.  368,  123  S.  W.  168,  Is  more 
nearly  applicable  to  the  case  under  consid- 
eration than  are  the  cases  cited  in  behalf  of 
appellant. 

The  foregoing  conclusion,  however,  but 
leads  us  to  the  further  contentions  in  be- 
half of  appellant  that  Marti  at  the  time 
of  his  purchase  had  both  actual  and  con- 
structive notice  of  the  asserted  title  in  John 
L.  Poulter.  Proof  of  notice  to  Marti,  either 
actual  or  constructive,  was  necessary  in  order 
to  defeat  his  title,  even  though  it  should  be 
conceded  that  John  L.  Poulter,  in  fact,  had 
an  equitable  title  to  which  the  abstracted 
judgment  under  which  appellant  claims  could 
attach.  We  have,  however,  carefully  ex- 
amined the  record,  and  find  no  proof  of  ac- 
tual notice.  Marti, In  his  testimony  expressly 
denied  any  knowledge  whatever  of  the  vari- 
ous deeds  to  John  L.  Poulter,  and  also  denied 
knowledge  of  the  agreement  between  John 
I/.  Poulter  and  Gassoway,  testifying  that  he 
had  heard  of  the  suit  by  G.  W.  Poulter 
against  Gassoway,  but  paid  no  attention  to 
it  for  the  reason  that  at  the  time  he  was 
not  contemplating  the  purchase  of  the  land. 
And  no  witness  whose  testimony  we  have  ex- 
amined testified  that  Marti  had  knowledge  of 
the  claim  by  John  L.  Poulter  to  the  land  in 
controversy  at  that  time.  Nor  do  we  think 
notice  constructively  was  shown.  At  the  time 
of  Marti's  purchase  the  lis  pendens  notice 
was  not  operative  as  to  Marti;  and,  while 
the  lis  pendens  notice  was  shown  to  have 
been  Included  in  the  abstract  of  title  deliver- 
ed to  Marti,  it  conveyed  no  substantial  In- 
formation other  than  that  G.  W.  Poulter  had 
Instituted  his  suit  against  Gassoway  for  the 
land.  The  written  agreement  between  Gass- 
oway and  John  L.  Poulter  was  not  embodied 
in  the  lis  pendens  notice,  so  far  as  the  rep- 
ord  shows.  The  fact  that  an  abstract  of  title 
was  delivered  to  Marti  before  his  purchase 
is  relied  upon.  But  the  abstract  is  not  set 
out  in  the  record  before  us,  and  it  does  not 


appear  from  any  testimony  called  to  our  at- 
tention that  the  written  agreement  between 
Gassoway  and  John  L.  Poulter,  or  any  of 
the  deeds  to  John  L.  Poulter,  was  included 
In  the  abstract.  Marti  testified,  without  con- 
tradiction, that  while  he  received  the  ab- 
stract he  did  not  himself  examine  it,  but 
referred  to  others  the  matter  of  its  suffi- 
ciency, and  was  assured  by  the  agent  who 
negotiated  the  sale,  and  by  the  lawyer  to 
whom  the  abstract  was  referred  for  examina- 
tion, and  by  John  L.  Jfoulter  himself,  that 
the  title  was  good.  So  that  we  fall  to  find 
any  circumstances  which  placed  Marti,  his 
agent  or  attorney  upon  further  inquiry. 

[7]  The  deeds  in  this  case  from  Gassoway 
to  Q.  W.  Poulter  and  from  the  latter  to  ap- 
pellee Marti  are  special  warranty  deeds. 
That  is  Gassoway  and  G.  W.  Poulter  sever- 
ally warranted  the  title  "by,  through,  or  un- 
der me,  but  not  otherwise."  But  appellant 
insists  that  the  deeds  are  in  effect  but  quit- 
claim deeds,  and  that  therefore  Marti  took 
the  land  subject,  as  a  matter  of  law,  to  the 
equity  of  John  L.  Poulter.  In  other  words, 
that  under  this  form  of  warranty  appellee 
could  not  be  an  innocent  purchaser  for  value, 
notwithstanding  Marti's  want  of  actual 
knowledge,  and  notwithstanding  the  absence 
of  circumstances  sufficient  to  put  him  upon 
inquiry. 

In  support  of  this  contention,  appellant 
cites  the  cases  of  Hudman  v.  Henderson,  58 
Tex.  Civ.  App.  358,  124  S.  W.  186,  Richard- 
son V.  Levi,  67  Tex.  364,  3  S.  W.  4^4,  and 
other  cases  of  similar  import. 

We  deem  it  unnecessary  to  discuss  the  prop- 
osition stated  at  length.  We  think  it  suffi- 
cient to  say  that  by  an  examination  of  the 
cases  cited  it  will  be  found  that  they  were 
cases  in  which  the  grantors  did  not  under- 
take in  the  granting  clause  to  convey  title 
to  the  land.  The  undertaking  was  merely  to 
convey  whatever  of  title  or  interest  the 
grantor  may  have  had.  And  it  was  held, 
and  rightly  we  think,  in  such  cases,  the 
grantee  was  affected  with  notice  of  any 
equity  to^  which  the  land  was  subject  In 
the  case  before  us,  however,  the  statement 
of  facts  show  that  both  the  deeds  from  Gasso- 
way to  G.  W.  Poulter  and  from  G.  W.  Poulter 
to  Jost  Marti  purported  "to  convey  the  land 
in  controversy  in  this  suit."  Under  such 
form  of  conveyance  it  Is  very  plain,  even 
under  the  authorities  cited  by  appellant,  that 
a  grantee  may  become  a  purchaser  unaffected 
by  secret  and  undisclosed  equities.  To  il- 
lustrate, in  the  case  of  xiichardson  v.  Levi, 
supra,  in  speaking  of  the  warranty  clause  to 
deeds,  our  Supreme  Court  said: 

"This  clause  forms  no  part  of  the  conveyance. 
When  the  instrument  in  which  it  is  contained 
purports  to  make  a  full  and  perfect  convey- 
ance of  the  land  described  in  it,  this  clause  does 
not  strengthen  or  enlarge  the  title  conveyed.  It 
is  a  separate  contract  to  which  the  grantee 
agrees  to  pay  damages  if  the  title  fails;    but 
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it  does  not  make  the  title  itself  any  bettor.  If 
it  accompanies  a  deed  which  conveys  only  the 
right  and  title  of  the  grantor,  it  eyidences  a 
confidence  of  the  grantor  in  his  title  to  the  land, 
and  a  want  of  like  confidence  on  the  part  of 
the  grantee  in  such  title.  But  an  unrestricted 
conveyance  of  the  property  for  a  fair  consid- 
eration shows  that  the  purchaser  silpposes  that 
he  is  getting  the  whole  estate,  though  he  takes 
no  separate  contract  fpr  the  return  of  the  pur- 
chase money  in  case  he  does  not.  Judge  Story 
said  in  the  case  of  Flagg  v.  Mann,  2  Sum.  562 
[Fed.  Cas.  No.  4847]  that  he  was  not  aware 
that  any  covenant  of  general  warranty  had  ever 
been  held  necessary  to  entitle  the  vendee  to 
make  the  defense  of  innocent  purchaser,  when 
he  bought  the  property  and  not  the  interest  of 
the  grantor.  If  he  gives  a  full  price  for  an 
unquestioned  and  unquestionable  fee  simple,\  the 
absence  of  covenants  of  general  warrant  .ought 
not  to  take  away  from  him  the  common  protec- 
tion. This  affords  proof  that  he  had  no  sus- 
picion of  the  title  not  being  perffect,  and  he  was 
'on  equal  equity  with  any  person  claiming  un- 
der an  outstanding  and  unknown  trust;  and, 
if  so,  the  legal  title  combined  with  the  equity 
ought  not  to  be  disturbed.'" 

Other  cases  of  like  effect  might  be  cited, 
but  we  conclude  that  enough  has  been  said, 
and  that,  for  the  reasons  Indicated,  the  mo- 
tion for  rehearing  should  be  overruled. 


GILHSPIB  et  ux.  ▼.  GRAY.    (No.  9079.) 

(Court  of  Civil  Appeals  of  Texas.  Ft.  Worth. 
^April  12,  1919.  On  Motion  for  Rehearing, 
'June  7,  1919.  Further  Rehearing  Denied 
June  28,  1919.) 

1.  Limitation  of  Actions  ^=>90(2),  100(1)— 
Statute  of  Limitations  —  Initiation  of 
Pebioi>— Fraud  and  Mutual  Mistake. 

In  suits  for  relief  against  fraud  and  deceit, 
the  statute  of  limitation  does  not  begin  to  run 
until  complainant  discovers  the  fraud,  or  hks 
learned  facts  sufficient  to  put  a  person  of  ordi- 
nary prudence  on  int^uiry,  which,  if  pursued, 
would  have  led  to  a  discovery  of  the  fraud ;  and 
the  rule  applies  when  a  suit  is  predicated  on 
mutual  mistake. 

2.  Limitation  of  Aotions  «=»180(2),  199(2)— 
Statute  of  Limitations— Mistake— Nsau- 
GENCE  IN  Failure  to  Discover. 

Petition  of  purchaser  of  land  for  shortage 
in  acreage  held  not  to  show  on  its  face  that  the 
purchaser  was  guilty  of  negligence  as  a  matter 
of  law  in  failing  to  discover  the  shortage  be- 
fore the  day  when  possession  was  delivered  to 
him,  so  that  it  was  a  question  for  the  jury 
whether  the  purchaser  was  guilty  of  negligence 
barring  his  suit  by  limitation. 

3.  Limitation  of  Actions  ^=>39(2)  —  Four 
Tears  Statute  —  Purchaser's  Suit  fob 
Shortage. 

The  four-years  statute  of  limitation  (Rev. 
St.  1911,  art.  5690),  and  not  the  two-years  stat- 


I  ute,  is  applicable  to  a  suit  for  shortage  in  acre- 
I  age  by  the  purchaser  of  land. 

4.  Vendor  and  Purchaser  ^s»849— Sale  bt 
Acre— Petition  for  Shortage. 

Petition  of  the  purchaser  of  land,  suing  for 
a  shortage  in  acreage,  held  to  show  that  the 
sale  was  by  the  acre  and  not  in  bulk. 

5.  Vendor  and  Purchaser  ^=»345— Right  to 
Bargain— Shortage  Through  Mistake. 

The  purchaser  of  land  by  the  acre,  who,  on 
account  of  mutual  mistake,  received  a  smaller 
number  of  acres  than  he  bargained  for,  was  en- 
titled to  the  benefit  of  his  bargain,  and  could 
recover  damages  for  the  shortage,  despite  the 
seller's  offer,  after  the  shortage  bad  been  dis- 
covered, to  return  the  whole  consideration  for  a 
reconveyance  of  all  the  land. 

0.  Husband  and  Wife  ^s»239— Shortage  iit 
Acreage— Judgment  Against  Wira. 
In  suit  to  recover  for  a  shortage  in  land 
purchased  by  the  acre,  in  the  absence  of  allega- 
tion that  the  property  was  the  separate  property 
of  a  defendant,  the  vdfe  of  the  other  defendant, 
and  allegation  showing  that  any  of  the  proceeds 
of  the  sale  became  her  separate  estate,  and  in 
the  absence  of  proof  of  such  facts,  personal 
judgment  for  plaintiff  purchaser  against  defend- 
ant wife  was  improper. 

On   Motion  for  Rehearing. 

7.  Vendor  and  Purchaser  ^=9351(6)— Short- 
age IN  Acreage— Damages. 

Where  land  is  sold  by  the  acre,  and  thronsh 
mutual  mistake  there  is  a  shortage  in  the  acre- 
age, the  measure  of  the  purchaser's  damages  is 
the  difference  between  the  price  paid  by  him  and 
the  value  of  what  he  actually  received  as  of 
the  date  of  the  sale,  with  interest. 

8.  Vendor  and  Purchaser  ^=s>349— Suit  fob 
Shortage  —  Pleading  —  Evidence  as  to 
Damages.  * 

Where  count  in  petition  seeking  recovery  on 
allegation  of  mutual  mistake  of  parties  to  a 
sale  of  land  in  supposing  the  tract  sold  to  con- 
tain 128  instead  of  114  acres  did  not  allege  the 
value  of  the  14  acres  of  shortage,  testimony  with 
respect  to  its  value  was  not  available  to  plaintiff 
purchaser  for  recovery  of  such  value  as  the 
measure  of  his  damages. 

9.  Appeal  and  Error  ^=»1169(3)— Defect  in 
Pleading— Reversal. 

Where  petition  for  shortage  in  acreage  of 
land  sold  by  the  acre  did  not  allege  the  value 
of  the  14  acres  shortage,  and  the  trial  court 
adopted  rule  that  value  of  shortage  was  the 
measure  of  damages,  the  case  will  be  reversed 
on  defendant  seller's  appeal,  though  the  correct 
role  for  measuring  the  purchaser's  damage  has 
not  been  invoked  by  him. 

Appeal  from  District  Court,  Bosque  Coun- 
ty;  O.  L.  Lockett,  Judge. 

Action  by  H.  Gray  against  Thomas  tt,  GU- 
lispie  and  wife.  BYom  judgment  for  plain- 
tiff, defendants  appeal.  Reversed,  and  cause 
remanded. 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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James  M.  Robertson,  of  Meridian,  for  ap- 
pellants. 
H.  J.  Gureton,  of  Meridian,  for  appellee. 

DUls'KLIN,  J.  Thomas  U  GllUsple  and  wife 
have  appealed  from  a  Judgment  rendered 
against  them  In  favor  of  H.  Gray  for  the 
siun  ofl  ^1,400,  which  was  alleged  to  be  the 
purchase  price  paid  by  Gray  to  the  defend- 
ants, Gillispie  and  wife,  for  14  acres  of  land 
sold  by  the  defendants  to  Gray,  and  to  which 
the  defendants  owned  no  title. 

In  his  petition  plaintifF  alleged  that  he  pur- 
chased from  the  defendants  a  tract  of  128 
acres  at  the  agreed  price  of  $100  per  acre, 
but  that  he  later  discovered  by  actual  .sur- 
vey of  the  land  that  the  tract  contained  only. 
114  acres,  and  his  suit  was  to  recover  the 
purchase  price  paid  to  the  defendants  for 
that  shortage.  There  were  two  counts  in 
the  petition,  in  the  first  of  which  it  was  al- 
leged that  the  trade  for  128  acres  Instead  of 
114  acres  was  the  result  of  a  mutual  mistake 
of  the  partiesw  In  the  second  count  of  the 
petition  a  recovery  was  sought  upon  the 
theory  of  a  breach  of  warranty  of  title  to 
the  14-acre  shortage;  but  both  in  the  trial 
court  and  here  that  theory  of  recovery  was 
abandoned,  leaving  the  first  count  In  the  peti- 
tion as  the  only  basis  for  the  relief  prayed 
for  by  plaintifF. 

By  several  special  exceptions  the  defend- 
ants Invoked  the  statutes  of  limitation  of  two 
and  four  years,  and  several  assignments  are 
presented  to  the  action  of  the  court  in  over- 
ruling those  exceptions. 

According  to  allegations  in  his  petition, 
plaintiff  purchased  the  land  on  August  18, 
1913,  for  a  total  consideration  of  $12,800, 
$1,000  of  which  was  paid  cash,  and  the  bal- 
ance was  in  deferred  payments.  The  first 
payment  made  on  the  deferred  instalhnents 
was  in  the  siun  of  $1,000,  which  was  paid 
more  than  12  months  after  the  date  of  the 
deed.  According  to  further  allegations  In 
the  petition,  the  purchase  and  sale  was  upon 
the  basis  of  $100  per  acre,  and  defendants 
represented  to  him  that  the  tract  contained 
128  acreSi  which  representations  plaintiff 
believed,  and  relied  upon  and  was  induced 
thereby  to  consummate  the  trade.  Possession 
of  the  tract  was  not  delivered  to  him  until 
January  1,  1914.  After  taking  possession  of 
the  land  he  continued  to  believe  that  the  tract 
contained  128  acres  until  August,  1917,  when 
he  caused  a  survey  to  be  made  which  devel- 
oped the  shortage  of  14  acres.  He  was  caused 
to  make  such  a  survey  by  reason  of  the  fact 
that  correct  field  notes  were  required  by  the 
Federal  Farm  Loan  Bank,  to  which  plaintiff 
had  applied  for  a  loan  to  pay  off  the  outstand- 
ing indebtedness  against  the  land.  The  field 
notes  of  the  tract  as  given'  in  the  deed  in- 
cluded 128  acres,  but  the  inclosure  included 
only  114  acres.  At  the  time  of  the  trade  it 
was  supposed  that  defendant's  fences  were 


on  the  true  boundary  lines  as  shown  in  the 
field  notes,  but  upon  actual  survey  it  was 
found  that  one  of  the  boundary  lines  diverged 
from  the  fence  line  and  left  a  strip  in  a  V 
shi4)e  between  the  fence  and  the  boundary 
line  which  so  diverged,  containing  14  acres, 
and  defendants  had  lost  title  to  that  to  the 
owners  of  an  adjoining  tract  who  had  acquir- 
ed title  by  limitation,  and  defendants  did  not 
own  the  same  at  the  time  of  their  sale  to  the 
plaintiff.  As  noted  above  the  deed  to  plaintiff 
was  executed  August  18, 1913,  but  plaintiff  did 
not  discover  the  shortage  until  August,  1917, 
and  this  suit  was  not  instituted  until  Novem- 
ber 2,  1917,  more  than  four  years  after  the 
deed  was  executed. 

[1  ]  The  rule  seems  to  be  well  settled  that  in 
suits  for  relief  against  fraud  and  deceit  the 
statute  6t  limitation  does  not  begin  to  run 
until  the  complainant  discovers  the  fraud, 
or  has  learned  facts  sufll9ient  to  put  a  per- 
son of  ordinary  prudence  on  Inquiry  which, 
if  pursued,  would  have  led  to  a  discovery 
of  the  fraud;  and  the  same  rule  is  applicable 
when  a  suit  is  predicated  upon  mutual  mis- 
take between  the  parties.  Oldham  v.  Me- 
dearis,  90  Tex.  508,  39  S.  W.  919 ;  Isaacks  v. 
Wright,  60  Tex.  Civ.  Aw>.  312,  110  S.  W.  970. 

[2]  The  first  question,  then,  is  whether  or 
not  the  allegations  contained  in  plaintifTs 
petition  showed  on  their  face  that  plaintiff 
was  guilty  of  negligence,  as  a  matter  of  law, 
in  failing  to  discover  the  shortage  prior  to 
January  1,  1914,  when  possession  was  de- 
livered to  him,  and  we  have  reached  the  con- 
clusion that  that  question  should  be  answered 
in  the  negative. 

In  the- petition  plaintiff  alleged  that  at  the 
time  of  the  purchase  he  Uved  some  15  or  20 
miles  distant  from  the  land  and  was  unac- 
quainted with  it;  that  he  was  a  farmer  of 
little  experience  in  buying  and  selling  land ; 
that  the  defendant  ThomAS  L.  Gillispie,  with 
whom  he  negotiated  the  trade,  was  a  business 
man  of  high  standing,  with  long  experience 
in  buying  and  selling  lands,  and  plaintiff,  hav- 
ing the  utmost  confidence  in  his  business  in- 
tegrity, relied  implicitly  upon  his  assurance 
that  the  tract  being  sold  contained  128  acres; 
that  the  plaintiff  before  buying  observed  the 
boundaries  of  the  tract  as  the  same  were  in- 
closed, and  in  good  faith  believed  that  the  in- 
closure included  an  area  of  128  acres,  and  had 
no  reason  to  doubt  that  fact  until  he  had  the 
survey  made^  noted  above.  He  fUitther  alleged 
that  during  the  first  negotiations  defendant 
Thomas  iL.  Gillispie  claimed  that  the  tract 
contained  127  acres,  and  that  the  sale  was 
then  agreed  to  on  a  basis  of  127  acres  at 
$100  per  acre,  but  that  later  in  preparing  the 
deed  the  defendant  discovered  that  according 
to  the  field  notes  of  the  tract  it  contained  128 
acres,  and  thereupon  plaintiff  agreed  to  pay 
for  128  acres  at  the  price  of  $100  per  acre. 
It  was  alleged  that  this  was  an  additional  cir- 
cumstance which  caused  plaintiff  to  rely  upon 
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the  representation  made  by  tlie  defendant 
Thomas  L.  Glllispie  that  the  tract  did  In 
fact  contain  128  acres. 

In  the  case  of  Bass  v.  James,  83  Tex.  110, 
18  S.  W.  336,  which  was  a  suit  based  upon 
fraud  and  deceit  in  the  sale  of  a  tract  of 
land  in  which  plaintiff  sought  to  recover  for 
the  value  df  the  deficit  of  quantity  of  the 
land  sold,  our  Supreme  Court  held  that  the 
suit  was  barred  by  the  statute  of  two  years' 
limitation.  In  that  case  the  sale  was  made 
in  October,  1887,  and  the  suit  was  instituted 
In  October,  1890.  According  to  the  allegations 
in  the  petition  In  that  suit  the  defendant  had 
practiced  a  fraud  upon  him  In  representing 
that  the  tract  sold  contained  135  acres  when, 
in  fact.  It  contained  14.1  acres  less  than  that 
area,  for  the  value  of  which  a  recovery  was 
sought.  But  the  petition  contained  no  alle- 
gation that  after  the  consummation  of  the  sale 
the  defendant  made  lany  representations  or 
did  any  act  to  Induce  the  plaintiff  to  continue 
In  the  belief  that  that  tract  contained  the 
area  represented.  And  in  view  of  that  fact 
It  was  held  that  plaintiff  was  guilty  of  negli- 
gence, as  a  matter  of  law,  In  falling  sooner 
to  discover  the  fraud,  and  that  the  statute  of 
limitation  of  two  years  barred  the  action. 
The  facts  of  that  case  were  very  similar  to 
those  of  Kuhlman  v.  Baker,  50  Tex.  636,  in 
which  there  was  a  like  holding,  and  which 
case,  together  with  others,  Is  dted  with  ap- 
proval in  the  case  of  Bass  v.  James.  See, 
also,  Stanford  v.  Finks,  45  Tex.  Civ.  App.  30, 
99  S.  W.  449.  In  each  of  those  cases  it  seems 
that  the  only  excuse  offered  by  the  plaintiff 
for  failure  to  sooner  discover  the  shortage  in 
the  tract  sold  was  that,  he  relied  with  im- 
plicit confidence  upon  the  honesty  and  Integ- 
rity of  the  defendant  with  respect  to  the  rep- 
resentations made  concerning  the  area  of 
the  tract  sold. 

But  in  the  case  of  Isaacks  v.  Wright,  supra, 
the  facts  were  very  similar  to  those  In  the 
decisions  noted  above,  and  It  was  held  that 
the  court  could  not  deiclare,  as  a  matter  of 
law,  that  the  plaintiff  was  guilty  of  negligence 
in  falling  sooner  to  discover  the  fraud  prac- 
ticed upon  him  In  the  sale  of  the  land,  which 
caused  him  to  pay  for  an  excess  in  acreage, 
and  that  therefore  the  suit  was  not  barred 
by  the  statute  of  limitation.  That  suit  was 
Instituted  more  than  four  years  after  the  per- 
petration of  the  fraud,  which  was  not  discov- 
ered until  two  and  one-half  years  after  it 
was  perpetrated,  and  the  decision  of  the  case 
was  that  the  Judgment  overruling  the  plea 
of  the  four-years  statute  of  limitation,  urged 
by  the  defendant,  should  be  affirmed.  In  that 
case  the  decisions  netted  above  were  expressly 
discussed,  and  the  similarity  of  the  facts  was 
noted.  But  it  was  further  noted  that  in 
the  case  under  discussion  tliere  was  a  differ- 
ence by  reason  of  the  fact  that  at  the  time 
of  the  purchase  defendant's  agent  pointed 
out  the  exact  boundary  lines  of  the  ifind  sold, 
and  represented  that  the  tract  within  those 


boundaries  contained  the  entire  acreage 
which  plaintiff  had  purchased,  which  repre- 
sentation was  untrue.  So  In  the  present  suit 
we  think  there  Is  also  a  distinguishing  fact, 
In  that  plaintiff  was  not  put  in  possession 
of  the  tract  of  land  In  controversy  until  Jan- 
uary 1,  1914.  To  say  the  least.  It  cannot  be 
said,  as  a  matter  of  law,  that  plaintiff,  who, 
up  to  tliat  date  it  seems  lived  some  15  or  20 
miles  distant,  was  guilty  of  negligence  in 
falling  to  discover  the  shortage  in  the  acreage 
of  the  tract  which  he  had  purchased  during 
the  preceding  summer,  and  of  which  he  had 
never  taken  possession.  Under  such  circum- 
stances, and  In  view  of  the  preceding  nego- 
tiations between  the  parties,  related  above, 
we  think  that  it  was  a  question  for  the  Jury 
to  determine  whether  the  plaintiff  was  guilty 
of  negligence  in  falling  to  discover  the  mis- 
take alleged  prior  to  January  1,  1914,  that 
date  being  less  than  four  years  prior  to  the 
date  the  suit  was  Instituted. 

A  writ  of  error  was  denied  by  our  Supreme 
Court  in  Isaacks  v.  Wright,  supra,  and  lu 
that  decision  the  following  was  cited  with  ap- 
proval from  25  Cyc.  1197,  with  reference  to 
the  rule  that  in  cases  of  mistake  the  stat- 
ute begins  to  run  from  the  time  the  mistake 
Is  discovered: 

'*The  rule  does  not,  however,  dispense  with 
the  necessity  of  diligence  on  the  part  of  the  com- 
plainant where  the  means  of  discovery  are  at 
hand,  and  in  such  cases  the  statute  runs  from 
the  time  when  he  acquires  such  knowledge  as 
would .  put  an  ordinarily  intelligent  person  on 
inquiry  which,  if  pursued,  would  lead  to  the 
discovery  of  the  mistake,  or  briefly,  from  the 
time  when,  by  the  exercise  of  reasonable  dili- 
gence, the  mistake  might  have  been  discovered. 
But  in  order  for  the  rule  just  stated  to  apply 
ttiore  must  be  circumstances  to  excite  plaintiff's 
suspicion  or  charge  him  with  notice  of  the  mis- 
take ;  and  no  duty  to  make  inquiry  arises  where 
defendant  has  so  conducted  himself,  to  plaintiff's 
knowledge,  as  to  lull  him  into  a  sense  of  secori- 
ty,  and  justify  him  in  believing  that  no  mistake 
has  been  made." 

We  are  of  the  opinion  that  the  announce- 
ment Is  a  correct  statement  of  the  rule  appli- 
cable in  such  cases,  and  we  think  It  was  ap- 
proved by  the  Supreme  CJourt  as  such  by  the 
denial  of  the  writ  of  error  In  the  Isaadcs 
Case.  See,  also.  Barton  v.  Cox,  176  S.  W. 
793. 

[3]  We  are  of  the  opinion  further,  that  the 
four-years  statute  of  limitation  is  applicable 
in  the  present  suit,  and  not  the  two-years 
statute.  In  Blount  v.  Bleker,  18  Tex.  Civ. 
App.  227,  35  S.  W.  863,  the  Court  of  avil  Ap- 
peals, through  Justice  Williams,  who  after- 
wards was  on  the  Supreme  Bench,  h^d  that 
the  four-years  statute  of  limitation  is  appli- 
cable in  such  a  suit  as  the  present  one.  In  the 
opinion  in  that  case  the  decision  in  Bass  v. 
James,  supra,  whs  referred  to  as  holding  that 
the  two-years  statute  of  limitation  was  appli- 
cable to  such  a  suit.  But  It  was  further  point- 
ed out  that  Bass  v.  James  followed  the  ded- 
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sion  In  Smith  v.  Fly,  24  Tex.  845,  76  Am.  Dec. 
100,  and  that  in  the  latter  case  the  two-years 
statute  of  limitation  was  held  applicable  be- 
cause at  that  time  there  was  no  statute  of 
limitation  expressly  applicable  to  such  a  suit, 
which  would  be  a  suit  in  equity,  and  that  the 
two-years  statute  applicable  in  a  suit  for  legal 
relief,  as  distinguished  from  equitable  relief, 
w^ould   be  followed. 

It  was  further  noted  that,  dnce  the  deci- 
sion in  Smith  V.  Fly,  article  3207  of  the 
Sayles'  Reused  Statutes  1888,  which  is  now 
article  5000,  had  been  enacted,  which  is  a  stat- 
ute of  four-years  limitation,  and  is  made  ap- 
plicable to  all  other  actions  in  which  no 
limitation  is  otherwise  prescribed.  And  it 
was  held  that  since  the  enactment  of  that 
statute  suits  of  this  character  are  governed 
by  that  statute.  To  the  same  effect  is  Hol- 
land V.  Ashley,  158  S.  W.  1083,  by  the  Court 
of  cnvil  Appeals  of  the  Sixth  District. 

[4]  We  are  of  the  opinion,  further,  that 
according  to  the  allegations  in  plaintiffs  peti- 
tion the  sale  was  by  the  acre  and  not  in  bulk, 
and  that  the  court  did  not  err  4n  overruling 
the  defendant's  special  exception  to  plaintiff's 
petition  based  upon  the  proposition  that  the 
same  showed, that  the  sale  was  not  by  the 
acre  but  in  bulk. 

We  are  of  the  opinion,  further,  that  there 
was  no  error  in  overruling  another  special 
exception  addressed  to  the  petition  on  the 
ground  that  the  same  failed  to  show  any 
equitable  reasons  for  the  relief  prayed  for. 

The  amount  paid  by  plaintiff  for  the  14 
acres  in  controversy  was  the  correct  measure 
of  his  damages.  Moore  v.  Hazelwood,  67  Tex. 
624,  4  S.  W.  215 ;  Wheeler  v.  Boyd,  60  Tex. 
29S,  6  S.  W.  614;  Weir  v.  McGee,  25  Tex. 
Supp.  21.  If  the  trial  court  erroneously  held 
that  the  value  of  the  14-acres  deficit,  which 
the  jury  found  to  be  $1,400,  was  the  measure 
of  his  damages,  the  error,  if  any,  was  harm- 
less since  the  value  so  found  was  the  same 
amount  that  plaintiff  paid  for  the  shortage. 

[5]  There  was  no  error  in  the  order  sus- 
taining plaintiff's  exception  to  the  plea  by 
the  defendant  Gillispie  that  he  had  offered  to 
return  to  plaintiff  the  consideration  paid  for 
the  entire  tract  if  plaintiff  would  reconvey 
the  land  to  him.  According  to  that  plea  that 
offer  was  not  made  until  after  the  shortage 
had  been  discovered.  Plaintiff  was  entitled 
to  the  benefit  of  his  bargain.  He  was  enti- 
tled to  recover  the  $1,400  for  the  shortage, 
and  his  right  thereto  could  not  be  defeated 
by  an  offer  on  the  part  of  the  defendant  to 
take  back  the  114  acres  at  the  price  for  which 
plaintiff  had  purchased  it.  We  know  of  no 
rule  in  equity  that  would  thus  place  it  In  the 
power  of  the  defendants  to  deprive  plaintiff 
of  the  right  to  recover  the  $1,400  which  they 
owed  him,  and  also  deprive  him  of  the  right 
to  any  enhancement  in  the  value  of  the  114 
acres  which  he  did  receive. 

The  evidence  was  suflacient  to  support  the 
yerdlct  of  the  Jury  in  answer  to  two  special 


issues  to  the  effect  that  the  sale  was  by  the 
acre,  and  that  the  14  acres  deficit  in  contro- 
versy was  of  the  value  of  $100  per  acre. 

[8]  The  Judgment  rendered  in  plaintiff's 
favor  was  against  both  defendants,  Thomas 
L,  Gillispie  and  his  wife,  Elizabeth  GiUispie. 
The  defendants  addressed  a  special  exception 
to  plaintiff's  petition  presenting  the  conten- 
tion that  no  facts  were  alleged  to  make  Mrs. 
Gillispie  personally  liable  to  plaintiff  for  the 
Judgment  sought,*  and  we  are  of  the  opinion 
that  the  court  erred  in  overruling  that  ex- 
ception. It  was  alleged  that  the  sale  was 
made  by  Thomas  L.  Gillispie  and  his  wife, 
Mrs.  Elizabeth  Gillispie,  and  the  petition  also 
contained  the  following: 

"As  against  the  defendant  Elizabeth  Gillispie 
plaintiff  asks  personal  judgment  only  to  the 
extent  that  the  testimony  may  show  that  she 
was  the  owner  in  her  separate  right  of  any  of 
the  land  deeded  to  plaintiff  by  defendants,  or 
only  to  the  extent  that  the  $1,400  overpayment 
by  plaintiff  to  defendants  went  to  the  said  de- 
fendant Elizabeth  Gillispie  as  her  separate 
property." 

But  there  was  no  allegation  that  the  prop- 
erty was  the  separate  property  of  Mrs.  Gil- 
lispie, and  none  to  show  that  any  of  the  pro- 
ceeds of  the  sale  became  her  separate  estate, 
nor  was  there  any,  proof  of  any  such  facts. 

Accordingly  the  Judgment  rendered  against 
Mrs.  Elizabeth  Gillispie  is  reversed,  and  Judg- 
ment is  here  rendered  in  her  favor. 

But  for  the  reasons  indicated  above  all 
other  assignments  of  error  are  overruled,  and 
the  Judgment  against  Thomas  L.  Gillispie  is 
afi^rmed.  Ck>sts  of  appeal  taxed  against  ap- 
pellee. 

On  Motion  for  Rehearing. 

[71  In  the  recent  case  of  Vogt  v.  Smalley 
(Com.  App.)  210  S.  W.  511,  by  the  Commis- 
sion of  Appeals,  and  adopted  by  the  Supreme 
Court,  it  was  held  that  the  measure  of  dam- 
ages for  the  shortage  in  a  tract  of  land  Which 
Vogt  had  sold  to  Smalley  for  the  agreed  pur- 
chase price  of  $15  per  acre,  and  w^hlch  Smal- 
ley had  been  induced  to  purchase  by  the 
fraudulent  misrepresentations  of  Vogt  that 
the  tract  contained  624  acres  when  in  fact 
but  544  were  included  in  the  conveyance,  was 
the  difference  between  the  price  paid  by 
Smalley  and  the  value  of  what  he  actually 
received  as  of  the  date  of  the  sale  with  inter- 
est. That  decision  followed  the  decision  of  the 
same  court  in  the  leading  case  of  George  v. 
Hesse,  100  Tex.  44,  03  S.  W.  107,  8  L.  R,  A. 
(N.  S.)  804, 123  Am.  St  Rep.  772, 15  Ann.  Oas. 
456,  which  Involved  a  trade  in  which  the  par- 
ties exchanged  properties,  and  not  a  convey- 
ance for  money  paid. 

It  is  well  settled  that,  generally  speaking 
and  for  most  purposes,  rules  applicable  to 
suits  for  relief  based  upon  fraud  and  deceit 
apply  likewise  to  those  predicated  upon  mu- 
tual mistake,  and  there  can  be  no  escape  from 
J  the  conclusion  that  the  rule  for  measuring 
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•damages  resulting  from  fraud,  announced  by 
the  Supreme  Court  in  the  case  noted  above, 
is  applicable  to  the  first  count  In  plaintiff's 
petition  in  the  present  suit  presenting  mutual 
mistake,  and  upon  which  the  Judgment  of  the 
trial  court  was  predicated. 

As  noted  in  our  original  opinion,  it  appears 
that  the  trial  court  held  that  the  measure  of 
plaintiffs  damages  was  the  value  of  the 
shortage  of  14  acres  at  the  date  of  plaintifTs 
purchase,  which  the  jury  ^und  to  be  $1,400. 
That  finding  of  the  jury  was  challenged  by 
appellants  in  one  assignment  of  error  as 
having  no  support  in  the  evidence,  In^hat  the 
county  surveyor.  Mack  Burtleson,  who  was 
the  only  witness  who  testified  on  that  issue, 
testified  as  follows  upon  cross-examination 
by  defendants,  after  qualifying  as  an  expert 
on  the  values  of  land  in  that  vicinity : 

"In  my  judgment  this  particular  14  acres 
of  land  outside  of  the  fence,  with  reference  to 
the  valae  of  the  whole  land  in  the  tract,  on  Au- 
gust, 1913,  was  worth  less  in  proportion  than 
the  rest  of  the  place,  because  it  did  not  have 
any  improvements  on  it.  In  my  opinion  the  rea- 
sonable cash  market  value  in  1913  of  the  14 
acres,  considered  alone,  supposing  a  person  own- 
ed the  114  acres  and  wanted  to  buy  the  14  acres, 
was  $70  per  acre." 

But  on  redirect  examination  by  plaintifTs 
counsel  he  testified  as  follows: 

"If  this  114  acres  of  land  had  contained  14 
more  acres,  that  is  128,  and  this  extra  14  acres 
had  been  similar  to  the  rest  of  the  land  in 
the  field  of  114  acres,  in  my  judgment  the  mar- 
ket value  of  the  whole  taken  together,  would 
have  been  $100  per  acre." 

The  trial  court  by  a  special  issue  told  the 
Jury  to  "find  the  value  of  that  14  acres  at  the 
time  of  sale" ;  and  in  answer  thereto  the  jury 
found  It  to  be  worth  $100  per  acre.  Thus  it 
will  be  seen  that  under  the  issue  submitted 
the  jury  could  have  found  the  value  of  the 
land  to  be  $100  per  acre  if  the  tract  purchased 
had  included  the  14  acres  shortage,  or  they 
could  have  found  its  value  to  be  $70  per  acre 
considered  alone,  and  supposing  a  purchaser 
owning  the  114  acres  desired  to  buy  the  14 
acres  additional.  And  there  was  no  request 
for  an  Instruction  to  the  jury  to  find  separate 
values  of  tlie  14  acres  as  estimated  by  the 
witness  Burtleson.  Under  such  circumstanc- 
es, we  cannot  say,  as  Insisted  by  appellants, 
that  the  finding  of  the  jury  that  the  14  acres 
was  worth  $100  per  acre  is  unsupported  by 
the  evidence,  since  it  may  be,  and  it  Is  reason- 
able to  so  presume,  that  the  jury  intended 
to  place  that  value  on  the  land  in  the  same 
manner  and  for  the  same  reason  that  wit- 
ness Burtleson  estimated  it. 

[8]  However,  the  first  count  lir  plaintiff's 
petition,  in  which  a  recovery  was  sought  upon 
allegations  of  mutual  mistake  of  the  parties 
in  supposing  the  tract  sold  to  contain  128 
acres  instead  of  114  acres,  and  in  trading  up- 
on that  assumption,  contained  no  allegation 
of  the  value  of  the  14  acres,  and  therefore 


the  testimony  referred  to  with  respect  to  the 
value  of  the  shortage  was  not  available  to 
plaintiff  for  a  recovery  of  such  value  as  the 
measure  of  his  damages.  But.  as  shown  in 
our  original  opinion  we  concluded  that  as 
the  jury  found  that  the  sale  was  by  the  acre, 
and,  as  the  evidence  conclusively  showed  that 
the  agreed  purchase  price  was  $100  per  acre, 
that  sum  would  be  the  measure  of  plaintiffs 
damages.  But  we  are  now  convinced  that 
under  the  decision  of  the  Supreme  Court  in 
Vogt  V.  Smalley  that  conclusion  was  errone- 
ous, and  that  the  proper  measure  of  plam- 
tUTs  damages  in  the  present  suit  is  the  same 
as  that  announced  in  that  case. 

One  of  the  special  exceptions  addressed  to 
plaintiff's  petition  is  paragraph  I  in  defend- 
ants' (answer,  which  reads  as  follows: 

"Because  said  petition  fails  to  allege  that  the 
deed  from  defendants  to  plaintiff  was  made  or 
accepted  by  or  through  fraud,  accident,  or 
mistake,  noK  that  the  description  contained  in 
the  deed  does  not  contain  128  acres  of  land, 
nor  where  the  shortage  is  located  or  the  value 
thereof." 

Appellant's  tenth  assignment  reads  as  fol- 
lows : 

"Because  the  court  erred  in  overruling  and  in 
not  sustaining  the  defendants'  special  exception 
(1)  because  the  allegation  in  plaintiff's  petition, 
based  alone  upon  mutual  mistake  as  to  acreage, 
nor  where  the  shortage  is  located,  or  the  value 
as  a  whole  or  per  acre  of  the  alleged  shortage 
in  the  actual  possession  of  Mrs.  Ellen  Helm: 
and  because  the  plaintiff's  measure  of  damages, 
if  any  he  ever  had,  would  be  the  reasonable  cash 
market  value  of  the  14  acres  shortage  alleged 
by  him  to  be  in  the  actual  possession  of  Mrs. 
Ellen  Helm,  and  which  said  petition  shows  to 
have  never  been  delivered  to  nor  in  possession 
of  the  plaintiff." 

[9]  It  thus  appears  that  the  special  exception 
addressed  to  plaintiff's  petition  did  present 
th^  exception  that  the  value  of  the  14-acrc 
shortage  was  not  alleged.  It  further  appears 
that  counsel  for  the  defendants,  both  in  the 
trial  court  and  in  this  court,  was  of  the  opin- 
ion that  the  value  of  the  shortage  was  the 
correct  measure  of  plaintlfrs  damages  if 
he  was  entitled  to  recover  upon  his  plea  of 
mutual  mistake.  But  by  no  assignment  of 
error  have  aj^ellants  presented  the  conten- 
tion that  the  measure  of  plaintiff's  damages 
should  be  determined  by  the  rule  announced 
in  the  decisions  noted  above,  nor  was  there 
either  pleading  or  proof  in  the  trial  court  to 
warrant  that  application  of  that  rule.  The 
record  shows  that  the  defendants'  special  ex- 
ception, copied  above,  was  presented  to  the 
trial  court  and  overruled.  Hence  it  cannot 
be  said  that  the  exception  was  waived.  How- 
ever, since  plaintiff's  petition  contained  no 
allegation  of  the  value  of  the  14  acres  short- 
age, and  since  the  trial  court  adopted  such 
value  as  the  measure  of  damages  without  any 
pleading  to  support  it,  we  feel  constrained 
to  grant  appellants'    motion  for   rehearing 
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and  to  reverse  and  remand  the  case  for  a  new 
trial,  notwithstanding  the  rule  for  measuring 
plain tifTs  damages  as  announced  in  Vogt  v. 
Smalley  has  not  been  invoked  by  appellants 
as  the  correct  rule. 

Rehearing  granted,  and  judgment  «t»f  the 
trial  court  reversed  and  the  cause  remanded. 


CROOM  V.  GROOM  et  aL    (No.  470.) 

1  Court  of  Civil  Appeals  of  Texas.     Beaumont. 
June  30,  1919.) 

Appeal  and  Ebbob  <8=»754(1),  1173(1)— Rb- 

VZIBSAL  AS  TO  OnE  OB  MOBB  COPABTIES. 

In  an  action  against  several  defendants, 
where  evidence  was  introduced  by  plaintiff 
against  all  of  the  defendants,  but  the  court 
ruled  that  it  was*  not  admissible  against  certain 
defendants,  refusal  of  the  court  to  submit  cer- 
tain issues  raised  by  such  evidence  is  not  ground 
for  reversal  as  far  as  the  defendants  against 
whom  the  court  ruled  the  evidence  was  not  ad- 
missible are  concerned,  where  there  is  no  assign- 
ment of  error  in  the  brief  bringing  up  for  re- 
view the  action  of  the  court  in  ruling  on  the 
admissibility  of  the  evidence,  although  such  rul- 
ing was  excepted  to. 

Appeal  from  District  Court,  Harris  Coun- 
ty ;    A.  R.  Hamblen,  Judge. 

Suit  by  Cecelia  Croom  against  Lloyd  Croom 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed  in  part,  and  re- 
versed and  remanded  in  part. 

A.  C.  Van  Velzer,  of  Houston,  for  appellant. 
Stanley  Thompson  and  John  M.  Cobb,  both 
of  Houston,  for  appellees. 

HIGHTOWER,  C.  J.  This  was  a  suit  by 
Cecelia  Croom,  the  appellant,  against  her 
husband,  Lloyd  Croom,  and*  Elijah  Croom, 
William  Croom,  Mary  Carter  and  her  hus- 
band, Louisa  Singleterry  and  her  husband, 
Mrs.  Cora  Jordan  and  her  husband,  O.  W. 
Jordan,  and  Jake  H.  Sam,  as  administrator 
of  the  estate  of  Matilda  Croom,  deceased. 
Appellant's  object  in  bringing  the  suit  was 
to  recover  title  and  possession  of  lot  11,  and 
the  north  half  of  lot  3,  in  block  444  of  the 
J.  S.  Holman  tract,  on  the  south  side  of  Buf- 
falo bayou  in  the  city  of  Houston,  Tex.,  and 
also  to  have  canceled  a  deed  of  trust  that  was 
executed  by  Matilda  Croom  during  her 
lifetime  to  secure  an  indebtedness  owed  by 
her  to  Mrs.  Cora  Jordan  in  the  principal  sum 
of  $1,350. 

Appellant  alleged  that  the  property  in  con- 
troversy was  her  separate  property,  but  if 
it  should  be  found  not  so,  then  she  alleged 
in  the  alternative  that  said  property  was 
the  community  property  of  herself  and  hus- 
band, Lloyd  Croom.  She  further  alleged. 
Substantially,  that  title  to  the  property  was 
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taken  in  the  name  of  Matilda  Croom,  the 
mother  of  her  husband,  Lloyd  Croom,  but 
with  the  understanding  that  the  same  was 
conveyed  to  Matilda  Croom  in  trust  for  said 
Lloyd  Croom,  and  that  the  purchase  money 
therefor  was  paid  out  of  community  funds 
and  earnings  of  appellant  and  her  said  hus- 
band, and  that  no  part  of  such  purchase 
money  was  paid  by  Matilda  Croom,  and^that 
she  at  all  times  held  the  title  to  said  prop- . 
erty  in  trust  only  for  the  said  Lloyd  Croom. 
Appellant  further  alleged,  substantially,  that 
Matilda  Croom,  during  her  lifetime,  with- 
out the  consent  and  knowledge  of  appellant, 
executed  the  deed  of  trust  mentioned  in  her 
petition  in  favor  of  Mrs.  Cora  Jordan,  but 
that  at  the  time  of  the  execution  of  the  same 
the  property  in  controversy  constituted  the 
homestead  of  appellant  and  her  said  husband, 
Lloyd  Croom,  and  was  actually  occupied  as 
a  homestead  by  them  at  said  time,  and  that 
the  deed  of  trust  was  for  that  reason  ab- 
solutely null  and  void,  and  no  lien  was  creat- 
ed by  said  deed  of  trust  in  favor  of  said  Mrs. 
Jordan,  and  that  such  purported  lien  should 
be  canceled  as  constituting  a  cloud  upon  l^r 
title  to  said  property. 

Elijah  Croom,  William  Croom,  Mary  Car- 
ter, Louisa  Singleterry,  and  Lloyd  Croom 
were  all  the  children  and  heirs  of  Matilda 
Croom,  who  died  intestate  in  February,  1017, 
and  appellant  had  all  of  said  children  of 
Matilda  Croom  made  parties  to  this  suit 
in  order  that  her  claim  of  title  to  the  prop- 
erty in  controversy  might  be  adjudicated 
as  against  any  claim  such  defendants  might 
have  as  heirs  of  Matilda  Croom., 

The  defendant  Lloyd  Croom  answered  by 
general  demurrer  and  general  denial  and 
plea  of  not  guilty.  Defendants  Mrs.  Cora 
Jordan  and  her  hueiband  ansn^ered  by  gener- 
al demurrer,  general  denial,  plea  of  not  guilty, 
and  specially  denied  that  the  property  in 
controversy  was  either  the  separate  property 
of  appellant  or  the  community  property  of 
herself  and  husband,  Lloyd  Croom,  and 
specially  denied  that  title  thereto  was  ever 
held  by  Matilda  Croom  in  trust  for  Lloyd 
Croom  or  any  one  else,  and  alleged  specially 
that  Matilda  Croom  was  the  owner  of  said 
property  in  her  own  right  during  her  lifetime, 
and  that  upon  her  death  the  same  belonged 
to  her  heirs,  charged  with  such  debts  as 
Matilda  Croom  owed  at  the  time  of  her  death, 
and  especially  with  an  indebtedness,  the  prin- 
cipal of  which  amounted  to  $1,350,  owed  Mra 
Cora  Jordan,  to  secure  which  the  deed  of 
trust  sought  to  be  canceled  by  appellant  was 
executed,  and  that  such  deed  of  trust  was  in 
all  respects  legal  and  valid  and  constituted 
a  lien  upon  the  property  in  controversy  in 
favor  of  said  Mrs.  Jordan  to  secure  said  in- 
debtedness, together  with  interest  and  at- 
torney's fees,  and  that  said  Mrs.  Jordan's 
claim  of  indebtedness  had  been  presented 
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to  and  allowed  by  the  administrator  of  the 
estate  of  Matilda  Groom,  and  said  Jordan 
and  wife  specifically  prayed  for  foreclosure 
of  said  deed  of  trust,  etc.  So  far  as  the 
record  discloses,  no  answer  was  filed  by 
Elijah  Groom,  William  Groom,  Mary  Carter, 
or  Louisa  Singleterry. 

The  case  was  tried  with  a  jury  and  was 
submitted  upon  one  special  issue,  and  from 
the  judgment  of  the  court  upon  the  jury's 
verdict  appellant  duly  prosecuted  this  appeal. 

Upon  the  trial  appellant  requested  the 
court  to  submit  to  the  jury  this  special  issue : 

"Was  the  consideration  for  the  property  in 
controversy  furnished  from  community  funds 
of  plaintiff  and  her  husband  under  an  agreement 
or  promise  of  Matilda  Groom  to  convey  it  to  one 
or  both  of  them  upon  their  request?" 

The  trial  court  refused  to  submit  such 
special  issue^  and  appellant  duly  excepted 
to  such  refusal,  and  such  action  of  the  trial 
court  is  properly  assigned  as  error  on  this 
appeal  by  the  second  assignment  of  error. 

By  appellant's  proposition  under  this  as- 
signment, it  is  contended  that  the  action  of 
the  court  in  refusing  said  special  Issue 
ought  to  be  held  reversible  error  as  against 
all  of  the  appellees  herein;  but  upon  con- 
sideration of  the  record  we  find  that  the 
assignment  can  only  be  sustained  as  against 
the  appcUes  other  than  Mrs.  Gora  Jordan 
and  her  husband,  G.  W.  Jordan.  The  record 
shows  that  no  evidence  was  admitted  on  the 
trial  below  as  against  Mrs.  Jordan  and  hus- 
band for  the  purpose  of  showing  that  the 
property  in  <!ontrover8y  was  held  in  trust 
by  Matilda  Qrooni  for  Lloyd  Groom,  or  for 
the  latter  and  appellant*  but  such  character 
of  testimony  was  only  admitted  as  against 
the  other  defendants  in  the  suit.  True,  ap- 
pellant offered  evidence  in  this  connection 
as  against  the  Jordans,  as  well  as  the  other 
defendants,  but  upon  objection  of  the  Jordans 
the  trial  court  ruled  that  such  evidence  was 
not  admissible  against  them;  and  while  the 
action  of  the  court  was  excepted  to  in  this 
respect  by  appellant,  there  is  no  assignment 
of  error  in  appellant's  brief  raising  this  point. 
Therefore,  as  against  the  appellees  Jordan, 
there  is  no  evidence  in  this  record  for  the 
purpose  of  showing  that  Matilda  Groom  held 
the  property  in  controversy  in  trust  for  Lloyd 
Groom,  or  for  Lloyd  Groom  and  appellant 
and  therefore,  In  so  far  as  appellees  Jordan 
are  concerned,  the  record  stands  as  if  it  had 
been  shown  beyond  question  or  contioversy 
that  the  property  in  controversy  belonged 


to  Matilda  Groom  at  the  time  she  executed 
the  deed  of  trust  In  favor  of  Mrs.  Jordan. 

By  the  judgment  the  court  decreed  that  the 
property  in  controversy  was  owned  by  Ma- 
tilda Groom  in  her  own  right  at  the  time 
she  exStnited  the  deed  of  trust  in  favor  of 
Mrs.  Jordan,  and  that  upon  Matilda  Groom's 
death  the  same  passed  to  her  heirs,  charged 
with  the  Indebtedness  due  by  her,  and  espe- 
cially with  the  indebtedness  owed  Mrs.  Jor- 
dan and  secured  by  said  deed  of  trust,  and 
decreed  that  such  deed  of  trust  he  foreclosed 
as  a  lien  upon  said  property,  and  said  prop- 
erty, with  the  exception  of  a  small  designat- 
ed portion,  was  adjudged  to  belong  to  the 
estate  of  said  Matilda  Groom,  and  that  ap- 
pellant, with  the  exception  of  such  small 
designated  portion,  had  no  interest  therein. 

Without  going  into  the  record  further  in 
detail,  we  are  of  the  opinion  that  the  judg- 
ment of  the  trial  court,  in  so  far  as  the  ap- 
pellees Jordan  and  wife  are  concerned,  must 
be  afllrmed  in  toto,  and  it  will  be  so  ordered. 
In  all  other  respects  and  as  to  all  other 
parties  the  judgment  will  be  reversed  and 
the  cause  remanded,  because  of  the  refusal 
of  the  trial  court  to  submit  to  the  jurj-  the 
special  issue  hereinbefore  quoted,  and  made 
the  basis  of  appellant's  second  assignment 
of  error.  It  is  clear  to  us,  from  a  careful 
reading  of  the  evidence  In  the  record,  that 
there  was  evidence  which,  if  given  credence 
by  the  jury,  was  sufficient  to  show  that  title 
to  the  property  In  controversy  was  taken  In 
the  name  of  Matilda  Groom  with  the  under- 
standing that  she  was  to  hold  the  same  in 
trust  for  the  said  Lloyd  Groom^  and  that  she 
would  convey  the  same  to  Lloyd  Groom  when 
she  shoi^d  be  requested  to  do  so,  and  also 
that  the  property  was  paid  for  by  commu- 
nity funds  belonging  to  Lloyd  Groom  and 
appellant.  It  would  serve  no  useful  purpose 
to  set  out  this  .evidence,  and  it  is  only  re- 
quired that  this  court  state  its  condusloa 
thereupon. 

It  la  therefore  ordered  that  the  Judgment 
of  the  trial  court  be  in  all  things  affirmed 
in  so  far  as  the  appellees  Oora  Jordan  and 
her  husband,  G.  W.  Jordan,  are  concerned 
in  the  judgment,  and  that  in  all  other  re- 
jects and  as  to  all  other  parties  the  judg* 
ment  of  the  trial  court  be  reversed  and  the 
cause  be  remanded,  in  order  that  appellant 
may  have  an  opportunity  to  have  it  deter- 
mined by  a  jury,  if  she  pleases,  whether  or 
not  the  proi>erty  in  controversy  was  held  in 
trust  by  Matilda  Groom,  as  was  her  conten- 
tion. 
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b«  considered  as  an  expression  of  legislative 
advice  and  opinion  that  election,  officers  alrfady 
had  necessary  power  to  take  such  steps. 


VEBTRBES  et  al,  ▼.  STATE  BOARD  OF 
ELECTIONS  et  al. 


(Supreme  Court  of  Tennessee.    July  29,  1919.) 

1.  Elections  «=»18  —  Woman  Suffbaqb— 
Validity. 

Acts  1919,  c.  139,  authorizing  women  to 
vote  for  presidential  and  vice  presidential  elec- 
tors, is  valid  under  Const,  art.  7,  i  4,  providing 
the  election  of  all  officers  not  otherwise  provid- 
ed for  by  the  Constitution  shall  be  made  in  such 
manner  as  Legislature  may  direct. 

2.  Taxation  <8=s>55  —  Poll  Tax— Statutb— 
Validity— Tax  on  Women. 

Const,  art  2,  §  28,  making  male  citizens 
liable  for  poll  taxes,  etc.,  does  not  impliedly  pro- 
hibit the  Legislature  from  imposing  a- poll  tax 
on  women. 

8.  Taxation  ^s»25— Lbqislatitx  Power. 

Right  to  tax  is  essential  to  the  existence 
of  government,  and  the  legislative  power  in  this 
respect  can  only  be  restricted  by  distinct  and 
positive  expressions  in  the  Constitution. 

4.  Elections  ^=»13— Woman  SurFEAQB— Va- 
lidity. 

Acts  1919,  c.  139,  authorizing  women  to 
vote  at  certain  elections  and  requiring  them  to 
furnish  evidence  of  payment  of  poll  taxes  in 
same  manner  as  men,  etc.,  does  not  discriminate 
against  men  upon  ground  that  no  poll  tax  is 
levied  against  women,  since  such  difference  is 
,doe,  not  to  the  suffrage  act,  but  to  Const,  art 
2,  I  28,  requiring  males  to  pay  poll. taxes,  and 
Legislature's  failure  to  pass  a  law  taxing  wo- 
men. 

5.  Elections  ^=:»13  —  Woman  Suffrage- 
Validity. 

Acts  1919,  c.  139,  authorizing  women  who 
have  resided  within  county  for  preceding  six 
months  to  vote  at  municipal  elections,  etc.,  docs 
not  repeal  Nashville  city  charter  (Private  Acts 
1919,  c  22,  §  5),  requiring  a  six  months'  resi- 
dence in  city  before  voting;  and  suffrage  stat 
nte  is  therefore  not  invalid  upon  ground  that  it 
discriminates  by  allowing  women  to  vote  after 
a  shorter  city  residence  than  is  required  of  men. 

©.  Statutes  ^=9162  —  Repeal  by  Implica- 
tion—General AND  Special  Laws. 
A  general  law  does  not  repeal  a  special  law 
unless  such  a  legislative  intent  clearly  appears. 

7.  SffATXmCS    ^$=»125(^— TlTUJ— SUFFICDCNOY 

-WOMAN  Suffbaqb  Act. 
Const,  art.   2,  §  17,  requiring  statutes  to 
contain  only  one  subject  expressed   in   the  ti- 
tie,  is  not  violated  by  Acts  1919,  c.  139,  author- 
izing women  to  vote  at  certain  elections. 

8.  Elections  ^=5>217— Ballot  Boxes— Joint 
Resolution  of  Legislature— Effect. 

A  joint  resolution  by  the  Legislature  pur- 
porting to  empower  election  boards  to  provide 
separate  ballot  boxes  for  women,  conferred  no 
additional  power  on  election  officers,  but  may 


9.  Elections  ^=»217  —  Woman  Suffrage 
Ballot  Boxes. 

Election  officers  have  power  to  provide  sep- 
arate ballot  boxes  for  women  in  order  to  pre- 
vent fraud,  especially  in  view  of  the  joint  reso- 
lution of  Legislature  recommending  and  direct- 
ing such  a  course. 

10.  Elections  «=»18  —  Woman  Suffrage- 
Validity. 

Acts  1919,  c  139,  authorizing  women  to 
vote  for  certain  officers,  etc.,  is  not  void  be- 
cause affording  opportunity  for  fraud,  since 
separate  ballot  boxes  may  be  provided  for 
women,  and  thereby  eliminate  the  danger  that 
they  will  fraudulently  vote  for  officials  not  en-, 
titied  to  be  elected  by  their  votes. 

11.  Elections  ^=965  —  Woman  Suffrage- 
Validity  —  "Qualified  Voters'*— Munici- 
pal Election— Voting  Credit. 

Notwithstanding  Acts  1919,  c,  139,  authoriz- 
ing women  to  vote  at  municipal  elections,  Const, 
art.  2,  §  29,  providing  that  a  municipality's 
credit  should  not  be  given  or  loaned  except  aft- 
er an  election  by  "qualified  voters,"  etc,  pre- 
cludes women  from  voting  upon  such  proposi- 
tions, since  ^'qualified  voters"  means  male  vot-* 
ers. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Quali- 
fied Voters.] 

12.  Elections  ^s»83  —  Woman  Suffrage- 
Validity. 

Whether  Acts  1919,  c.  139,  {  3,  requires 
women  voting  at  municipal  elections  to  produce 
poll  tax  receipts  need  not  be  decided,  since  mu- 
nicipalities having  poll  tax  requirements  should 
apply  them  to  women  whenever  the  Legislature 
levies  a  poll  tax  upon  females. 

Bachman,  J.,  dissenting. 

Appeal  from  Chancery  Court,  Davidson 
County ;  James  B.  Newman,  Chancellor. 

Bill  by  John  J.  Vertrees  and  others  against 
the  State  Board  of  Elections  and  others. 
Decree  for  complainants,  and  defendants  ap- 
peal.   Reversed  and  bill  dismissed.        « 

Frank  M.  Thompson,  Atty.  Gen.,  Keeble 
&  Seay,  and  E.  N.  Haston,  rfll  of  Nashville, 
and  0.  T.  Fitzhugh,  of  Memphis,  for  ap- 
pellants. 

John  J.  Vertrees,  John  Allison,  E.  J.  Smith, 
W.  E.  Norvell,  Jr.,  and  W.  O.  Vertrees,  all 
of  Nashville,  for  appellees. 

GREEN,  J.  This  bill  was  filed  by  Mr.  Ver- 
trees and  other  citizens  and  taxpayers  of 
Davidson  county  against  the  members  of  the 
state  board  of  elections,  the  comptroller  of 
the  state,  and  election  commissioners  of 
Davidson  county.   It  alleged  that  the  ofi^cers 
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named  as  defendants  were  taking  steps  to 
effectuate  chapter  130  of  the  Acts  of  1919, 
known  as  the  woman's  suftrage  law.  It  was 
averred  that  the  said  act  was  unconstitu- 
tional for  various  reasons  stated,  and  it  was 
sought  to  enjoin  the  several  officials  named 
from  proceeding  in  the  premises. 

A  demurrer  was  interposed  by  the  defend- 
ants, which  challenged  the  sufficiency  of  all 
the  constitutional  objections  urged  against 
the  Aatute.  The  demurrer  was  overruled 
by  the  chancellor,  and  an  injunction  granted 
as  prayed  in  the  bill.  From  this  decree  the 
chancellor  permitted  an  appeal  to  this  court. 

No  question  is  made  upon  the  right  of  the 
complainants  to  maintain  this  suit,  if,  in- 
deed,   any    such   question    could    be    made. 

Chapter  139  of  the  Acts  of  1919  is  set  out 
in  the  margin.  1 

Generally  speaking,  it  authorizes  women 
of  lawful  age  to  vote  in  elections  for  munici- 
pal officers  and  to  vote  for  electors  for 
President  and  Vice  President,  and  to  vote 
upon  all  questions  or  propositions  submitted 
exclusively  to  a  vote  of  the  electors  of  any 

'Acts  1919.  Chapter  No.  139. 

*  An  act  granting  women  the  right  to  vote  for  elec- 
tors of  President  and  Vice  President  of  the  United 
States,  and  for  muiiiclpal  officers;  to  participate 
and  vote  In  certain  matters  and  elections;  and  pre- 
scribing the  qualifications  and  conditions  under 
which  women  may  exercise  such  right  of  suffrage. 

Section  1.  Be  it  enacted  by  the  Oeneral  Assem- 
bly of  the  state  of  Tennessee,  that  all  women,  cit- 
izens of  the  United  States  of  and  abore  the  age 
of  twenty-one  years,  haring  resided  in  the  state 
for  one  year  and  in  the  county  for  six  months  pre- 
ceding any  election  therein,  and  who  shall  be  an 
inhabitant  of  the  election  district  or  precinct  in 
which  they  offer  to  vote,  shall  be  entitled  and  al- 
lowed to  vote  at  such  elections  for  electors  of  Pres- 
ident and  Vice  President  of  the  United  States,  and 
for  all  officers  of  cities,  towns  and  taxing  districts, 
and  upon  all  questions  or  propositions  submitted 
exclusively  to  a  vote  of  the  electors  of  such  mu- 
nicipalities. 

Sec.  2.  Be  it  further  enacted,  that  where  reg- 
istration is  required  at  such  elections,  women  who 
are  entitled  to  vote  under  the  preceding  section  of 
this  act  shall  register  in  the  same  manner  as  male 
voters,  and  their  names  shall  be  received  and  reg- 
istered by  the  various  boards  of  registration,  at 
the  time  and  In  the  manner  required  by  law  for 
other  %voters,  and  they  shall  be  liable  to  all  pen- 
alties attached  to  the  violation  of  such  law. 

Sec.  3.  Be  it  further  enacted,  that  where  satis- 
factory evidence  of  the  payment  of  poll  taxes  as- 
sessed against  them  for  a  certain  period  Is  required 
to  be  furnished  at  such  election  by  male  voters, 
women  who  are  entitled  to  vote  under  the  preced- 
ing sections  of  this  act  in  elections  for  electors  of 
President  and  Vice  President  of  the  United  States, 
shall .  likewise  furnish  evidence  of  the  payment  of 
poll  taxes  assessed  against  them,  in  the  same  man- 
ner required  by  law  of  other  voters. 

Sec.  4.  Be  It  further  enacted,  that  this  act  take 
effect  from  and  after  Its  passage,  the  public  wel- 
fare requiring  it. 

Passed  April  14,  1919. 

Seth  M.  Walker, 
Speaker  of  the  House  of  Representatives. 
Andrew  L.  Todd. 

Speaker  of  the  Senate. 

Approved  April  17,  1919. 

A.  H.  Roberts,  Governor. 


municipality.  Other  provisions  of  the  act 
will  be  noted  In  the  course  of  the.  opinion. 

It  is  said  that  the  Legislature  was  with- 
out power  to  pass  such  an  act  under  the  Con- 
stitution of  Tennessee,  and  it  Is  further  said 
that  if  such  power  be  conceded  to  the  Legis- 
lature, it  was  not  exercised  in  this  instance 
in  a  constitutional  manner. 

[1]  We  think  the  question  of  the  power 
of  the  Legislature  to  pass  such  a  law  is  ab- 
solutely an  open  question  in  this  state,  and 
is  not  touched  by  any  previous  decision  of 
this  court 

There  are  certain  expressions  In  the  opin- 
ion of  this  court  In  Ledgerwood  v.  Pitts,  122 
Tenn.  570,  125  S.  W.  1036,  upon  which  coun- 
sel for  both  sides  have  seized,  as  Justifying 
their  respective  positions.  The  question  for 
decision  in  Ledgerwood  v.  Pitts  was  the  va- 
lidity of  a  compulsory  primary  law.  There 
was  no  occasion  in  that  case  for  this  court 
to  make  any  declarations  as  to  the  bearing 
of  the  Constitution  upon  elections  to  any 
office,  state  or  municipaL  It  was  only  neces- 
sary for  the  court  to  decide  whether  any 
provisions  of  the  Constitution  related  to  the 
selection  of  party  nominees  for  office,  Other 
things  were  dicta,  and  furnish  no  authority 
for  the  arguments  of  counsel  in  this  case. 

What  are  called  the  suffrage  clauses  of  the 
Constitution  of  Tennessee  are  as  follows: 

Article  1,  i  5 :  "That  elections  shall  be  free 
and  equal,  anJ  the  rtght  of  suffrage,  as  herein- 
after declared,  shall  never  be  denied  to  any  per-, 
son  entitled  thereto,  except  upon  a  conviction 
by  a  jury  of  some  infamous  crime,  previously  as- 
certained and  declared  by  law,  and  judgment 
thereon  by  a  court  of  competent  jurisdiction.'* 

Art.  4,  {  1:  "Every  male  person  of  the  age 
of  twenty-one  years,  being  a  ddasen  of  thu 
United  States,  and  a  resident  of  this  state  for 
twelve  months,  and  of  the  county  wherein  he 
may  offer  his  vote  for  six  months,  next  preced- 
ing the  day  of  election,  shall  be  entitled  to  vote 
for  members  of  the  General  Assembly  and  oth- 
er civil  officers  for  the  county  or  district  in 
which  he  resides;  and  there  shall  be  no  quah- 
fication  attached  to  the  right  of  suffrage,  ex- 
cept that  each  voter  shall  give  to  the  judges  of 
elections  where  he  offers  to  vote,  satisfactory 
evidence  that  he  has  paid  the  poll  tax  assessed 
against  him  for  such  preceding  period  as  the 
Legislature  shall  prescribe,  and  at  such  time  as 
may  be  prescribed  by  law;  without  which  his 
vote  cannot  be  received.  And  all  male  citizens 
of  the  state  shall  be  subject  to  the  paym^|  of 
poll  taxes  and  to  the  performance  of  miflkry 
duty,  within  such  ages  as  may  be  prescribed  by 
law.'  The  General  Assembly  shall  have  power 
to  enact  laws  requiring  voters  to  vote  in  the  elec- 
tion precincts  in  which  they  may  reside,  and 
laws  to  secure  the  freedom  of  elections  and  the 
purity  of  the  ballot  box." 

In  addition  to  the  sections  above  quoted, 
it  is  provided  In  article  3,  {  2,  that,  "the 
Governor  shall  be  chosen  by  the  electors  of 
the  members  of  the  General  Assembly,  at 
the  time  and  places  where  they  shall  re- 
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spectlvely  vote  for  the  members  thereof."  In 
article  6,  |  3,  it  is  provided  that  ''the  Judges 
of  the  Supreme  Court  shall  be  elected  by  the 
quallfled  voters  of  the  state."  In  article  6, 
8  4,  it  is  provided  that  "the  Judges  of  the 
circuit  and  chancery  courts,  and  of  other  in- 
ferior courts,  shall  be  elected  by  the  quail- 
fled  voters  of  the  district  or  circuit  to  which 
they  are  to  be  assigned."  -In  article  6,  §  13, 
it  is  provided  that  clerks  of  inferior  courts 
shall  be  elected  by  the  ''qualified  voters"  of 
their  county  or  district.  In  article  6,  |  15, 
it  is  provided  that  Justices  of  the  peace  or 
constables  shall  be  elected  by  the  "quali- 
fied voters"  of  their  district.  In  article  7, 
I  1,  it  is  provided  that  the  sheriff,  trustees, 
and  register  shall  be  elected  in  each  county 
by  the  "qualified  voters"  thereof. 

From  the  foregoing  it  Is  seen  that  the 
C6nstitutioil  proyldes  for  the  election  of 
members  of  the  General  Assembly  and  civil 
officers  of  the  county  or  district  by  "male 
persons."  Likewise,  the  Governor  must  be 
elected  by  voters  with  the  same  qualifica- 
tion, that  is  to  say,  "male  persons."  It  is 
provided  with  respect  to  the  other  elective 
officers  mentioned  in  the  Constitution  that 
they  shall  be  chosen  by  "qualified  voters." 

It  is  conceded  by  the  defendants  herein 
that  the  constitutional  provision  with  refer- 
ence to  the  qualifications  of  persons  who 
may  vote  for  members  of  the  General  Assem- 
bly and  dvll  officers  of  the  county  or  district 
is  exclusive;  that  the  Legislature  may  not 
add  to  these  qualifications  nor  subtract 
therefrom;  and  that  accordingly  the  Legis- 
lature cannot  authorize  any  but  male  per- 
sons to  vote  in  elections  for  these  officers. 

It  is  furthermore  conceded  that  the  phrase 
"qualified  voters,"  as  used  in  the  Constitu- 
tion, with  respect  to  the  election  of  officers 
therein  named,  means  male  voters.  In  other 
words,  it  is  conceded  that  section  1,  art.  4, 
of  the  Constitution,  defines  what  "qualified 
voters"  are,  and  that  none  but  such  voters 
can  participate  in  the  election  of  any  officer 
who  is  required  by  the  Constitution  to  be 
selected  l^  "qualified  voters."  This,  then, 
excludes  female  voters  as  to  the  election  of 
all  such  officers. 

The  argument  for  the  defendants  is  that 
inasmuch  as  no  provision  is  made  in  the  Con- 
stitution of  Tennessee  with  reference  to  the 
selection  of  municipal  .officers,  and  with  ref- 
erence to  the  selection  of  electors  for  Presi- 
dent and  Vice  President,  it  is  competent  for 
the  Legislature  to  provide  for  the  selection 
of  such  officers  in  any  manner  and  by  any 
means  that  the  Legislature  deems  proper. 

Our  constitutional  provisions  are  some- 
what different  from  those  of  any  other  state. 
Most  of  the  state  Constitutions  under  which 
questions  like  the  one  before  us  have  arisen 
provided  that  every  male  citizen  should  be 
entitled  to  vote  in  all  elections,  or  in  any 
election.     Under  such  constitational  provi- 
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sions  as  these,  the  majority  of  the  courts 
have  held  that  the  elections  referred  to  were 
elections  for  officers  mentioned  in  the  Con- 
stitution, and  that  as  to  elections  for  officers 
not  named  in  the  Constitution,  it  was  per- 
missible for  the  Legislature  itself  to  pre- 
scribe the  qualifications  of  voters,  and  there- 
fore, when  the  particular  question  arose,  per- 
missible for  the  Legislature  to  authorize  wo- 
men to  vote  in  elections  for  such  officers. 
Scown  V.  Czarnecki,  264  111.  305,  106  N.  E, 
276,  L.  R.  A.  1915B,  247,  Ann.  Cas.  1915A,  772 ; 
Hanna  v.  Young,  84  Md.  170,  35  Atl.  674,  34 
L.  R.  A.  55,  57  Am.  St.  Rep.  396;  State  v. 
Hanson,  80  Neb.  724,  115  N.  W.  294;  State  v. 
Dillon,  32  Fla.  545,  14  South.  383,  22  L.  R.  A. 
124 ;  Spitzer  v.  Fulton,  172  N.  Y.  285,  64  N. 
E3.  957,  92  Am.  St  Rep.  736,  and  other  cases 
collected  in  the  note  Ann.  Cas.  1915A,  802. 

We  are  presented  with  no  such  problem 
of  construction,  however,  under  the  Consti- 
tution of  Tennessee.  Our  Constitution  de- 
fines "qualified  voters,"  and  provides  that 
certain  officers  shall  be  elected  by  such  "qual- 
ified voters."  We  might  with  llttlfe  difficulty, 
therefore,  say  that  inasmuch  as  the  Consti- 
tution has  enumerated  certain  officers  to  be 
chosen  by  "qualified  voters,"  such  limitation 
upon  the  manner  of  the  selection  of  officers 
not  enumerated  was  impliedly  excluded. 
But,  as  stated  above,  no  problem  of  construc- 
tion confronts  us  in  the  matter,  and  this  is 
so  by  reason  of  the  provisions  of  article  7,  I 
4,  of  our  Constittttion,  as  follows: 

"The  election  of  all  officers,  and  the  filling 
of  all  vacancies  not  otherwise  directed  or  pro- 
vided by  this  Constitution,  shall  be  made  in 
such  manner  as  the  Legislature  shall  direct*" 

This  section  of  the  Constitution  was  con^ 
sidered  by  this  court  in  Richardson  v.  Young, 
122  Tenn.  471, 125  S.  W.  664.  The  same  pro- 
vision was  contained  in  the  Constitution  of 
1834.  Acting  under  such  constitutional  au- 
thority, it  was  shown  In  Richardson  v.  Young 
that  for  many  years  the  Legislature  had 
without  question  provided  for  the  selection 
of  officers,  other  than  constitutional  officers, 
in  any  mannen  that  it  thought  best  In  nu- 
merous cases  the  Legislature  had  selected 
these  officers  itself.  In  numerous  other  cases 
it  had  authorized  the  appointment  of  such 
officers  by  the  Governor.  In  several  cases 
the  Legislature  had  delegated  the  power  to 
select  such  officers  to  other  officials  or  boards 
or  commissions.  It  is  not  worth  while  to  go 
over  these  things  here.  Since  Richardson  v. 
Young,  supra,  was  decided,  the  Legislature 
has  continued  the  exercise  of  its  constitu- 
tional authority  to  provide  for  the  selection 
of  officers,  not  mentioned  in  the  Constitution, 
in  various  ways,  and  many  instances  may  be 
found  in  the  more  recent  statutes. 

Since  municipal  officers  are  not  referred  to 
in  the  Constitution,  and  there  is  no  provi- 
sion in  that  instrument  afs  to  the  manner  of 
their  selection,  and  since  presidential  and 
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vice  presidential  electors  are  not  referred  to 
In  the  Ck>nstitution,  and  no  mention  is  made 
as  to  the  manner  of  their  selection  (and  this 
doubtless  could  not  be  regulated  by  the  state 
Oonstitution),  the  conclusion  inevitably  fol- 
lows that,  under  the  provisions  of  section  4 
of  article  7  of  the  Constitution,  the  election 
of  such  officers  "shall  be  made  in  such'  man- 
ner as  the  Legislature  shall  direct."  It  is 
thus  competent  for  the  Legislature  to  pro- 
vide that  suc4i  officers  may  be  selected  by 
other  instrumentalities,  or  the  Legislature 
itself  may  select  them.  The  Legislature  per- 
haps might  confer  the  power  to  select  such 
officers  ui)on  the  women  alone.  "There  is  no 
limitation  of  the  agencies  it  may  employ." 
Richardson  v.  Young,  supra.  As  we  see  it, 
there  is  absolutely  no  restriction  upon  the 
power  of  the  Legislature  to  authorize  women 
to  participate  in  the  selection  of  such  offi- 
cers. This  authority  of  the  Legislature  is 
not  only  not  negatived  by  anything  in  the 
Constitution,  but  is  expressly  sanctioned  by 
the  language  of  section  4  of  article  7. 

Section  4  of  article  7  seems  too  plain  to 
permit  of  any  doubt  as  to  its  meaning.  A 
like  provision  was  contained  in  the  Consti- 
tution of  the  state  of  Kansas.  There  was 
nothing  in  the  Kansas  Constitution  as  to  how 
school  district  officers  should  be  chosen,  al- 
though there  was  a  suffrage  clause  in  the 
Constitution  of  that  state  restricting  the 
right  of  voting  to  males  in  all  elections.  The 
Kansas  court  entertained  no  doubt  of  the  au- 
thority of  the  Legislature  under  these  condi- 
tions to  confer  upon  women  the  right  to  vote 
in  school  district  elections.  Wheeler  v.  Bra- 
dy, 15  Kan.  26. 

In  the  Ohio  Constitution  there  was  like- 
wise a  provision  similar  to  section  4  of  ar- 
ticle 7  of  our  Constitution,  and  there  was  al- 
so a  constitutional  provision  restricting  the 
right  of  suffrage  to  males  in  all  elections. 
There  was,  however,  still  another  provision 
in  the  Ohio  Constitution  that  any  muni<ll- 
pality  might  adopt  a  charter  of  its  own  fram- 
ing and  exercise  thereunder  the  powers  of 
local  self-government,  subject  to  certain  re- 
strictions. The  city  of  East  Cleveland  adopt- 
ed a  charter  conferring  upon  women  the 
right  to  vote  for  all  municipal  elective  offi- 
cers, and  the  validity  of  this  section  of  the 
charter  having  been  assailed,  it  was  sustain- 
ed by  the  Supreme  Court  of  Ohio  as  a  valid 
exercise  of  the  power  granted  to  municipal 
corporations.  State  v.  French,  96  Ohio  St 
172,  117  N.  B.  173,  Ann.  Cas.  1918C,  896. 

Without  further  comment,  therefore,  on 
this  branch  of  the  case,  we  are  satisfied  that 
it  was  within  the  power  of  the  Legislature 
of  Tennessee  to  confer  on  women  the  right 
to  vote  for  electors  for  President  and  Vice 
President  and  for  municipal  officers. 

[2-4]  Coming  now  to  the  objections  to  this 
particular  statute,^  it  is  said  to  be  unconsti- 
tutional for  that  il  arbitrarily  discriminates 
against  male  voters,  in  that  it  frames  the 


election  laws  so  as  to  require  male  voters  to 
produce  satisfactory  evidence  that  the  poll 
taxes  assessed  against  them  have  been  paid, 
while  it  ex^npts  female  voters  from  that  ob- 
ligation. 

To  clear  up  the  situation  we  may  observe 
that  we  find  no  restriction  in  the  Co&stitn- 
tion  upon  the  power  of  the  Legislature  to  Im- 
pose poll  taxes  on  women. 

Article  2,  I  28,  of  the  Constitution,  pro- 
vides that— 

"All  male  citizens  of  tiiis"  state  over  the  age 
of  twenty-one  years,  except  such  persons  aa 
may  be  exempted  by  law  on  accoant  ci  age  or 
other  infirmity,  shall  be  liable  to  a  poll  tax  not 
less  than  fifty  cents,  nor  more  than  one  doUar, 
per  annum." 

It  is  contended  that  this  constitutional  ex- 
pression of  the  class  and  gender  on  whom  the 
poll  tax  shall  be  imposed  is  a  restraint  of 
the  power  of  the  Legislature  to  impose  the 
tax  on  the  opposite  gender.  That  is  to  say, 
by  implication  the  Constitution  prohibits  the 
Legislature  from  imposing  a  poll  tax  upon 
women. 

This  argument  ignores  the  well-settled 
principle  that  a  constitutional  llmitaUon  up- 
on the  power  of  taxation  will  never  be  In- 
ferred or  implied.  The  right  to  tax  is  essen- 
tial to  the  existence  of  government,  and"  is 
peculiarly  a  matter  for  the  Legislature,  and 
the  legislative  power  in  this  respect  can  onlj 
be  restrained  by  a  distinct  and  positive  ex- 
pression in  the  fundamental  law. 

"The  power  of  taxation  being  essential  to 
government,  and  being  usually  confided  in  the 
largest  measure  to  legislative  discretion,  consti- 
tutional limitations  upon  its  exercise  will  not 
be  Inferred  or  implied,  but  must  be  distinctly 
and  positively  expressed."  37  Cyc.  727;  1 
Cooley  on  Taxation  (3d  Ed.)  p.  177. 

See  cases  collected  in  these  authorities. 

This  rule  was  clearly  recognized  by  this 
court  in  the  case  of  Kuntz  v.  Davidson  Ooan- 
ty,  6  Lea  (74  Tenn.)  65.  In  this  case  the  de- 
fendant was  a  subject  of  the  King  of  Prus- 
sia, although  he  resided  in  Davlcfison  county. 
It  was  insisted  that  the  constitutional  provi- 
sion rendering  male  citizens  liable  for  poll 
tax  impliedly  excluded  males  who  were  not 
citizens.  Such  an  idea,  however,  was  reject- 
ed by  the  court,  and  it  was  held  that  inas- 
much as  there  was  up  constitutional  restric- 
tion upon  the  power  of  the  Legislature  in 
this  respect,  it  might  levy  a  poll  tax  upon 
male  inhabitants  as  well  as  upon  male  citi- 
zens. 

With  reference  to  the  payment  of  poll  tax- 
es, section  3  of  chapter  139  of  the  Acts  of 
1919  provides,  in  substance,  that  where  sat- 
isfactory evidence  of  the  payment  of  poll 
taxes  assessed  against  them  is  required  to 
be  furnished  by  male  voters  proposing  to 
participate  in  elections,  like  evidence  of  the 
payment  of  poll  taxes  assessed  against  them 
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shall  be  furnished  by  women  proposing  to 
participate  in  elections. 

Chapter  139  of  the  Acts  of  1919  did  not  at- 
tempt to  levy  or  assess  any  poll  taxes  against 
women.  Perhaps  suoh  an  undertaking  would 
not  have  been  within  its  scope. 
.  Under  the  proTisions  of  sections  1220  and 
1221,  Thompson's  Shannon's  Code,  every 
qualified  voter  under  the  Constitution  and 
laws  is  required  to  produce  satisfactory  evi- 
dence that  he  has  paid  the  poll  taxes  assess- 
ed againt  him  as  a  condition  precedent  to 
voting. 

Under  section  813a2,  Thompson's  Shan- 
non's Code,  every  male  inhabitant  between 
the  ages  of  21  and  50  years,  except  persons 
who  are  deaf,  dumb,  blind,  or  incapable  of 
labor,  etc.,  is  assessed  with  a  poll  tax. 

It  is  urged  that,  since  no  poll  tax  has  as 
yet  been  assessed  or  levied  against  any  wom- 
an, and  all  men  with  certain  exceptions  are 
assessed  with  a  poll  tax  and  required  to  ex- 
hibit satisfactory  evidence  of  payment  there- 
of as  a  condition  precedent  to  voting,  an  ar- 
bitrary and  illegal  discrimination  is  thus 
made  between  female  voters  and  male  vot- 
ers, which  renders  the  statute  before  us  un- 
constitutional and  void. 

Chapter  139  of  the  Acts  of  1919,  in  itself, 
manifestly  places  no  burden  upon  male  vot- 
ers, nor  do  we  think  this  statute  confers 
any  immunity  upon  female  voters.  The  stat- 
ute expressly  requires  tb&t  female  voters 
shall,  in  all  cases,  produce  satisfactory  evi- 
dence of  the  payment  of  poll  taxes  assessed 
against  them  where  a  like  duty  is  cast  upon 
male  voters. 

The^  basis  of  the  argument  made  must  be 
referred  to  the  omission  of  the  Legislature  to 
pass  an  act  assessing  women  with  a  poll  tax. 

The  statute  before  us  does  not  give  to 
women  ckny  Immunity  from  the  payment  of 
poll  taxes,  but  particularly  recognizes  and 
declares  their  liability  to  such  taxation  when 
levied. 

If  any  burden  is  placed  upon  male  voters, 
it  results  from  the  statute,  which  levies  a 
poll  tax  upon  them. 

The  whole  ground  of  the  argument  of  ille- 
gal distinction  lies  In  the  present  condition 
of  the  law,  whereby  men  are  required  to  pay 
a  poll  tax  and  women  are  not 

This  classlflcation  of  the  sexes  for  purposes 
of  poll  taxation  is  made  by  the  Constitution 
itself.  That  instrument  mandatorily  declares 
tha,t  all  male  citizens  shall  be  liable  to  a  poll 
tax.    There  is  no  such  mandate  as  to  women. 

The  Constitution  of  the  state  thus  licenses 
the  discrimination  of  which  complaint  is 
made,  and,  as  a  matter  of  course,  a  constitu- 
tional discrimination  cannot  be  unconstitu- 
tional. 

When  the  poll  taxes  shall  have  been  ex- 
acted of  women,  then  the  provisions  of  sec- 
tion 1226  of  Thompson's  Shannon's  Code,  im- 
posing a  penalty  upon  persons  voting  wlth- 
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out  having  complied  with  the  poll  tax  re- 
quirements of  sections  1220  and  1221,  hereto- 
fore referred  to,  will  apply  to  women  equally 
with  men,  and  there  will  be  no  discrimina- 
tion of  any  sort. 

[6,  9]  The  act  is  further  assailed  for  that 
it  authorizes  women  to  vote  in  municipal 
elections  upon  residence  in  the  state  for  one 
year,  and  in  the  cjounty  for  six  months,  pre- 
ceding the  election.  The  charter  of  Nash- 
ville provided  that  persons  qualified  by  the 
general  election  laws  of  the  state  may  vote 
in  that  city,  provided  "that  no  person  shall 
be  qualified  to  vote  for  mayor  or  commission- 
er who  shall  not  have  been  a  bona  fide  resi- 
dent of  such  city  for  at  least  six  months  im- 
mediately preceding  the  day  of  such  eleo 
tlon." 

It  is  maintained'  that,  by  reason  of  the 
charter  provision  above  quoted,  no  male  can 
vote  in  a  Nashville  city  election  for  mayor  or 
commissioner  unless  he  has  been  a  resident 
of  that  city  for  six  months,  but  that  a  woman 
otherwise  qualified,  who  has  resided  in  the 
state  and  county  for  six  months,  may,  under 
the  act  of  1919,  vote  in  such  an  election.  In 
other  words,  the  i>oint  is  thnt  a  man  must 
reside  in  Nashville  for  six  months  before  he 
can  vote  for  mayor  and  commissioner,  but  no 
such  residence  in  the  city  is  required  of  a 
woman. 

We  do  not  think  this  result  follows  the 
passage  of  chapter  139  of  the  Acts  of  1919. 

The  charter  of  Nashville  provides  that 
those  possessing  the  qualifications  of  voters 
under  the  general  election  laws  shall  be  enti- 
tled to  vote  in  Nashville  if  they  have  resided 
there  for  six  months.  Chapter  139  of  the 
Acts  of  1919  is  a  general  election  law,  and 
gives  to  women  the  qualifications  of  voters 
for  certain  elections.  They,  like  all  other 
qualified  voters,  must  reside  in  Nashville  for 
six  months  in  order  to  be  entitled  to  vote  in 
thnt  city.  This  is  necessarily  true,  unless  it 
can  be  said  that  chapter  139  of  the  Acts  of 
1919  effects  in  favor  of  women  a  partial  re- 
peal of  section  5  of  chapter  22  of  the  Private 
Acts  of  1919;  the  latter  act  being  the  char- 
ter of  the  city  of  Nashville. 

Certainly,  the  former  act  cannot  be  taken 
as  a  repeal  of  any  portion  of  the  latter.  The 
woman  suffrage  act  is  a  general  law,  applica- 
ble to  the  whole  state.  The  charter  of  Nash- 
ville is  a  local  and  special  law  applicable 
alone  to  that  city. 

It  is  well  settled  that  a  general  law  does 
not  by  implication  repeal  a  special  law,  un- 
less such  legislative  intent  clearly  appears. 
This  rule  has  been  expressed  and  applied  by 
this  court  in  Burnett  v.  Maloney,  97  Tenn. 
607,  37  S.  W.  689,  34  L.  R.  A.  541,  and  other 
cases.  Many  illustrations  will  be  found  in 
Lewis'  Sutherland  Statutory  Construction,  | 
274  et  seq. 

Since,  therefore,  the  charter  prorlsion  of 
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Nashville  Is  not  repealed  or  modified  by  the 
proyisions  of  the  general  statute  respecting 
woman's  sufl^rage,  women  who  intend  voting 
in  Nashville  must  reside  there  six  months 
prior  to  the  election  Just  as  men,  and  there 
is  no  discrimination. 

[7]  We  do  not  think  that  chapter  139  of  the 
Acts  of  1919  is  in  conflict  with  section  17  of 
article  2  of  the  Constitution.  It  is  not  worth 
while  to  discuss  this  matter,  but  it  is  sufii- 
cient  to  say  that  after  a  careful  considera- 
tion we  are  of  opinion  that  only  one  general 
subject  is  expressed  in  the  title  of  the  stat- 
ute, and  the  body  of  the  statute,  in  our  opin- 
ion, conforms  to  this  title. 

[8-10]  It  is  again  contended  that  the  stat- 
ute before  us  is  void  because  it  imperils  the 
purity  of  the  ballot  box,  and  affords  danger- 
ous opportunities  for  fraud.  It  is  said  to 
violate  public  policy  and  the  constitutional 
provision  providing  for  the  purity  of  elec- 
tions. 

The  constitutional  provision  respecting  the 
purity  of  the  ballot  box  is  that  the  Legisla- 
ture is  authorized  to  enact  laws  to  secure 
the  same. 

The  pith  of  these  objections  is  that  no  sep- 
arate ballot  box  is  provided  for  women  by 
the  act  conferring  the  right  of  suffrage  upon 
them.  It  is  said  that  women  are  only  enti- 
tled to  vote  for  certain  officers  in  a  general 
election,  to  wit,  for  electors  for  President 
and  Vice  President;  that  in  election  dis- 
tricts where  the  Dortch  Law  prevails  they 
will  be  furnished  with  a  ballot  which  con- 
tains the  names  of  all  candidates  for  all  the 
officei^  to  be  filled  at  that  election,  which 
ballot  is  to  be  secretly  marked;  and  that 
women  may  thus  be  enabled  to  fraudulently 
mark  and  cast  ballots,  illegally  expressing* 
their  choice  for  officers  in  whose  election 
they  are  not  allowed  to  participate.  Like- 
wise, in  districts  where  the  3x7  ballot  is 
used,  women  might  place  in  the  box  ballots 
containing  the  names  of  candidates  for  whom 
they  were  not  entitled  to  vote. 

This  would  be  a  serious  and  perhaps  fatal 
objection  to  the  administration  of  this  stat- 
ute, if,  inde.ed,  the  officers  of  elections  were 
without  power  to  provide  a  separate  ballot 
box  for  the  votes  of  women.  Tliere  is  little  in 
our  election  laws  respecting  the  ballot  box. 

In  section  1266,  Thompson's  Shannon's 
Code,  it  is  said: 

"The  ballot  box  is  any  receptacle -provided  by 
the  officer  or  person  holding  an  election  for  re- 
ceiving the  ballots,  which  box  is  to  be  kept 
locked,  or  otherwise  well  secured,  until  the  elec- 
tion is  finished." 

*  From  this  it  seems  that  the  ballot  box  is 
to  be  furnished  by  the  officer  or  person  hold- 
ing the  election,  and  that  it  shall  be  kept 
locked  until  the  election  is  finished. 
We  have  in  Tennessee  a  state  board  of 


elections,  consisting  of  three  members,  who 
appoint  election  commissioners  for  each  coun- 
ty and  state,  and  the  county  election  com- 
missioners appoint  an  election  officer.  Judges, 
clerks,  etc.  Some  of  the  duties  of  these 
officials  are  prescribed  in  the  statute.  Oth- 
ers are  not  We  snppose.it  to  be  impossi- 
ble to  create  any  office  and  at  the  same 
time  enumerate  every  duty  which  the  of- 
ficer is  expected  to  perform.  In  every  case 
something  must  be  left  to  implication.  Scxoe 
powers  are  necessarily  inferred  from  oth- 
ers granted.  Our  election  officers  in  every 
election  have  to  attend  to  certain  details 
which  are  not  set  out  in  our  election  laws. 

It  is  obvious  that  the  votes  of  women  and 
the  votes  of  men  will  have  to  be  kept  sepa- 
rate in  the  general  elections  in  order  to  in- 
sure a  fair  election.  It  was  conceded  on  argu- 
ment by  counsel  for  the  complainants  that  if 
one  ballot  box  was  filled  at  any  particular 
election  before  the, election  was  over,  the  of- 
ficer thereof  might  procure  another  ballot 
box  in  which  to  receive  tl^e  remaining  votes ; 
this  being  a  detail. 

That  1^  the  power  to  provide  a  box  implies 
the  power  to  provide  boxes,  when  necessary 
to  hold  a  full  and  fair  election. 

After  the  passage  of  chapter  139  of  the 
Acts  of  1919,  a  resolution  was  passed  by 
both  houses  of  the  Legislature  in  the  follow- 
ing language: 

''Whereas,  the  present  (reneral  Assembly  of 
the  state  of  Tennessee  has  passed  a  bill  grant- 
ing suffrage  to  women  of  Tennessee  in  presi- 
dential and  municipal  elections,  therefore  be  it 
resolved  by  the  Senate,  the  House  of  Repre- 
sentatives concurring,  that  the  state  and'  coun- 
ty boards  of  election  be  and  the  same  are 
hereby  empowered  and  directed  to  make  any 
and  all  provisions,  for  the  faithful  execution  of 
said  act  by  providing  separate  ballot,  boxes  or 
otherwise  as  may  be  required.*' 

Of  course  this  resolution  was  not  effective 
to  confer  any  additional  power  on  our  elec- 
tion officers,  or  to  amend  any  existing  law. 
The  resolution,  however,  can  be  looked  to  as 
an  expression  of  the  opinion  of  the  Legisla- 
ture and  as  an  expression  of  legislative  ad- 
vice. 

The  election  officers  get  all  their  power 
from  the  Legislature,  and  if  the  Legislature 
had  supposed  that  these  officers  lacked  power 
to  provide  separate  ballot  boxes,  the  Legisla- 
ture would  have  conferred  such  power  by 
statute,  in  order  to  accomplish  the  purposes 
of  the  suffrage  act.  Since  the*  Legislature, 
however,  passed  no  statute^  but  merely  adopt- 
ed this  resolution,  we  may  take  it  as  an  ex- 
pression of  the  legislative  opinion  that  the 
election  officers  had  all  the  power  necessary, 
and  the  resolution  was  offered  as  advice  from 
the  Legislature  as  to  how  such  power  was 
to  be  exercised. 

We  are  not  disposed  to  adopt  a  view  con- 
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trary  to  that  of  a  co-ordinate  branch  of  the 
gOYernment  about  a  matter  of  this  sort  And 
we  accept  as  correct  the  opinion  of  the  Legis- 
lature expressed  as  indicated,  that  the  elec- 
tion ofBcers  have  the  power  to  provide  sepa- 
i*ttte  ballot  boxes,  and  we  take  it  as  a  matter 
of  course  that  the  election  officers  will  adopt 
the  advice  of  the  Legislature  and  duly  pro- 
vide separate  ballot  boxes,  for  elections  in 
which  candidates  are  running  for  only  part 
of  whom  women  are  entitled  to  vote. 

We  think  there  is  no  necessity  for  prepar- 
ing different  ballots  for  the  women,  and  no 
such  thing  should  be  attempted  where  the 
Dortch  Law  prevails,  in  view  of  the  very  spe- 
dflc  regulations  of  our  statutes  as  to  the 
form  of  ballots  to  be  used.  The  women  can 
simply  check  off  the  names  of  the  presiden- 
tial electors  for  whom  they  wish  to  vote.  If 
the  names  of  candidates  for  other  officers  are 
cross-marked  on  ballots  placed  in  the  wo- 
men's box,  such  marks  will  be  disregarded. 

Where  the  3x7  ballot  is  used,  we  see  no  ob- 
jection to  a  special  ballot  for  women  contain- 
ing only  the  names  of  the  candidates  for 
presidential  electors  for  whom  they  wish  to 
vote.  If  they  cast  ballots  containing  the 
names  of  candidates  for  other  offices,  such 
other  names  will  be  disregarded. 

A  separate  ballot  box  solves  the  entire  dif- 
ficulty. 

[11]  In  addition  to  the  right  to  vote  for 
municipal  officers  and  electors  for  President 
and  Vice  President,  the  suffrage  act  before  us 
undertakes  to  confer  upon  women  the  right 
to  vote  upon  all  questions  or  propositions  sub- 
mitted exclusively  to  a  vote  of  the  electors  of 
municipalities. 

Section  29  of  article  2  of  the  Constitution 
of  Tennessee  provides  that — 

"The  credit  of  no  county,  city,  or  town  shall 
be  given  or  loaned  to  or  in  aid  of  any  person, 
company,  association  or  corporation,  except  up- 
on an  election  to  be  first  held  by  the  qualified 
voters  of  such  county,  city  or  town,  and  the 
assent  of  three-fourths  of  the  votes  cast  at  said 
election." 

Upon  the  proposition,  therefore,  of  giving 
or  lending  the  credit  of  a  city  or  town  to  or 
in  aid  of  any  person,  company,  association,  or 
corporation,  three-fourths  of  the  ''qualified 
voters"  of  such  dty  or  town  who  may  vote 
must  assent.  Such  an  election  is  a  constitu- 
tional election  in  the  sense  that  none  but 
"qualified  voters"  under  the  Constitution  ^can 
participate  therein.  It  is  not  sertpusly  de- 
nied, and  cannot  be,  under  the  authorities, 
that  "qualified  voters,"  in  a  constitutional 
sense,  means  male  voters.  It  follows,  there- 
fore, that,  notwithstanding  the  provisions  of 
chapter  189  of  the  Acts  of  1919,  women  may 
not  vote  in  elections  upon  propositions  of  this 
sort 

This  refers,  of  course,  merely  to  elections 
in  which  it  is  proposed  to  lend  or  give  a  cred- 
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it  of  the  city  or  town  to  some  person,  compa- 
ny, association,  or  corporation.  We  do  not 
refer  to  elections  upon  propositions  to  issue 
municipal  bonds  for  municipal  purposes,  nor 
to  elections  upon  any  other  proposition  or 
question,  except  where  the  matter  is  regulat- 
ed by  the  Constitution  adversely  to  the  par- 
ticipation of  women. 

There  is  no  occasion  for  an  elision  of  any 
portion  of  this  statute.  It  is  only  a  question 
of  the  proper  interpretation  of  the  statute, 
and  we  construe  the  language  conferring  on 
women  the  right  to  vote  upon  all  municipal 
questions  or  propositions  to  mean  that  they 
may  vote  on  all  such  questions  or  proposi- 
tions except  those  questions  or  propositions 
the  determination  of  which  is,  by  the  Consti- 
tution, confided  to  male  voters.  To  save  the 
constitutionality  of  the  statute,  it  is  our 
plain  duty,  under  familiar  canons,  so  to  re- 
strict the  scope  of  the  general  words  used. 

[12]  Referring  again  to  section  3,  it  has 
been  suggested  that  this  section  of  the  stat- 
ute only  intended  to  require  of  women  the 
production  of  a  poll  tax  receipt  (when  the 
tax  should  be  assessed)  as  a  prerequisite  to 
votfng  in  elections  for  electors  for  President 
and  Vice  President,  and  that  this  section  did 
not  intend  to  make  such  a  requirement  of 
women  in  municipal  elections.  Whether  this 
be  a  proper  construction  of  section  3  or  not, 
we  need  not  decide.  Sinee  women  are  made 
municipal  voters  by  this  statute,  in  all  mu- 
nicipalities where  a  poll  tax  requirement  as 
to  voters  therein  exists,  such  a  requirement 
must  be  exacted  of  women  whenever  the  Leg- 
islature levies  a  poll  tax  upon  them.  This 
is  true  for  the  reason  heretofore  stated,  since 
the  provisions  of  the  special  statutes  incor- 
porating municipalities  will  prevail  over  any 
language  of  the  general  law  here  under  con- 
sideration, when  the  two  statutes  are  to  be 
applied  to  the  affairs  of  a  particular  munici- 
pality, except  in  some  feature  where  the  lat- 
ter act  was  clearly  intended  to  repeal. 

Chapter  139  of  the  Acts  of  1919  was  passed 
after  long  discussion  and  after  the  failure  of 
similar  acts  in  previous  Legislatures.  It  em- 
bodies a  policy  deliberately  adopted  by  the 
Legislature  of  the  state  after  much  agitation. 
All  bias  as  to  such  policy  must  be  scrupulous- 
ly laid  aside  in  the  consideration  of  the  con- 
stitutionality of  the  act 

The  objections  to  this  act  have  been  pre- 
sented with  aU  the  force  and  learning  poi^l- 
ble.  These  arguments  "harmonize  with  what 
were  doubtless  the  preconceived  notions  of 
many  of  the  profession.  When  the  matter  is 
probed,  however,  nothing  is  to  be  found  in 
the  Constitution  which  limits  the  power  of 
the  Legislature  in  the  premises,  except  in  the 
one  particular  noted. 

We   likewise  think   the  power  has   been 

validly  exercised.    It  results  that  the  decree 

I  of  the  chancellor  is  reversed,  and  this  bill 
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dismissed.  We  are  of  opinion,  as  Indicated, 
that  the  act  did  not  confer  upon  the  women 
of  Tennessee  authority  to  vote  upon  any.  prop- 
osition of  lending  or  giving  municipal  credit, 
but  it  does  not  appear  that  any  such  proposi- 
tion is  anywhere  Imminept  at  this  time,  and 
there  is  no  need  to  retain  the  bill  for  this 
reason. 

One-third  of  the  costs  will  be  paid  by  the 
defendants.  Two-thirds  of  the  costs  will  be 
paid  by  the  complainants. 

BAGHMAN,  J.  (dissenting).  While  It  Is 
clear  that  the  Legislature  may,  under  the 
provisions  of  our  Constitution,  and  especially 
by  virtue  of  section  4  of  article  7  thereof,  ex- 
tend the  right  of  suffrage  to  women  in  elec- 
tions for  officers  not  contemplated  by  the 
Ck>nstitution,  I  am  of  the  opinion  that  the 
suffrage  act  under  consideration  (chapter  139 
of  the  Acts  of  1919)  does  not  present  a  con- 
stitutionally valid  exercise  of  legislative  au- 
thority, for  the  reason  that  it  is  discrimina- 
tory and  violative  of  article  11,  |  8,  of  the 
Constitution.  Under  our  Constitution  women 
may  be  lawfully  subjected  to  the  payment  of 
poll  taxes.  Article  2,  §  28,  as  pointed  out, 
contains  no  positive  inhibition  against  the 
power  of  the  Legislature  to  impose  poll  taxes 
on  women,  and,  as  applicable  to  the  power 
of  taxation,  such  limitation  cannot  be  Im- 
plied, but  must  be -definitely  and  positively 
expressed.  The  reason  of  the  right  of  the 
state  to  impose  a  poll  tax  is  because  of  the 
protection  afforded  by  the  government  to  the 
individual  (Gardner  v.  Hall,  61  N.  0.  22; 
Kuntz  V.  Davidson  County,  6  Lea  [74  Tenn.] 
65),  and,  as  stated  in  the  latter  case,  the  im- 
position is  considered  to  be  a  wise  one,  as 
constituting  a  qualification  for  the  privilege 
of  exercising  the  elective  franchise. 

It  is  not  to  be  doubted  that,  in  order  to  be 
valid,  any  attempted  regulation  of  the  right 
of  suffrage  must  not  only  be  reasonable,  but 
must  be  uniform  and  impartial  in  its  applica- 
tion to  all  classes  of  voters  alike.  Cooley's 
Constitutional  Limitations  (7th  Ed.)  907; 
Morris  v.  Powell,  125  Ind.  281,  25  N.  E. 
221,  9  L.  R.  A.  326;  Brewer  v.  McClelland, 
144  Ind.  423,  32  N.  E.  299.  17  L.  R.  A.  845; 
Kinneen  v.  Wells,  144  Mass.  497-503, 11  N.  B. 
916,  59  Am.  Rep.  105;  Lyman  v.  Martin,  2 
Utah,  145 ;  Attorney  General  v.  City  of  De- 
troit, 78  Mich.  545,  44  N.  W.  388,  7  L.  R.  A. 
99,  18  Am.  St.  Rep.  458;  In  re  Appointment 
of  ISupervi&ors  (C.  C.)  52  Fed.  261. 

It  Is  to  be  noted  that  the  majority  of  the 
forejjolng  authorities  present  the  question  of 
registration  as  a  qualification  of  the  right  to 
vote,  but  the  same  are  particularly  applicable 
in  principle  to  the  question  before  us.  All 
citizens  with  reference  to  the  exercise  of  the 
elective  franchise — a  privilege  as  distinguish- 
ed from  a  right — ^whether  qualified  under 
constitutional  provision,  or  legislative  grant, 
should  stand  equal  before  the  law,  and  the 


conferring  of  equal  privileges  which  all  in 
the  same  class  should  possess  Imposes  equal 
burdens  and  obligations,  which  all  sliould  be 
miade  to  assume.  As  stated  in  Morris  ▼. 
Powell,  supra:  "One  class  of  voters  cannot 
be  required  to  possess  qualifications  which 
are  not  required  of  all  others.**  One  voter 
must  possess  the  same  qualifications  as  an- 
other.   He  need  possess  no  more. 

*'Indeed,  it  is  true,  if  a  state  of  the  American 
Union  prescribes  for  a  portion  of  its  citizens, 
otherwise  entitled  to  vote,  prerequisites  for 
voting  from  which  other  citizens  are  relieved, 
to  that  extent  the  state  ceases  to  ma,intain  a 
republican  form  of  government,  ♦  ♦  ♦"In 
re  Appointment  of  Supervisors,  supra. 

Section  8  of  article  11  of  the  Constitution 
provides,  in  substance,  that  the  Legl^ature 
shall  have  no  power  to  pass  any  law  grant- 
ing to  individuals  any  rights,  privileges,  im- 
munities, or  exemptions,  other  than  such  as 
may  be  by  the  same  law  extended  to  any 
member  of  the  community  who  shall  be  able 
to  bring  himself  within  the  provisions  of 
such  law.  I  am  clearly  of  the  opinion  that 
section  3  of  the  act  under  consideration  la 
violative  of  the  above  provision.  In  so  far  as 
the  same  applies  to  municipal  elections,  or 
the  voting  upon  propositions  submitted  to  a 
vote  of  the  electors  of  municipalities,  women 
are  authorized  to  vote  without  any  require- 
ment as  to  the  payment  of  poll  taxes,  or  the 
furnishing  of  evidence  of  the  payment  of 
same;  while,  as  a  prerequisite  to  the  same 
right  to  vote  in  the  same  elections  with  wo- 
men, men  are  required  to  pay  and  furnish  evi- 
dence of  the  payment  of  poll  taxes.  Thus  an 
inequality  repugnant  to  the  mandates  of  our 
organic  law  is  created  by  the  statute,  an  im- 
munity directly  prohibited  is  conferred,  and 
a  forbidden  exemption  is  sought  to  be  au- 
thorized. 

While  section  3  of  the  act  provides  that  in 
elections  for  electors  for  President  and  Vice 
President  women  shall  furnish  evidence  of 
the  payment  of  poll  taxes  assessed  against 
them  in  the  same  manner  required  by  law  of 
other  voters,  this  cannot  be  held  to  obviate 
the  unlawful  discrimination  prohibited,  for 
the  reason  that,  wliile  the  Legislature  may 
require  women  to  pay  poll  taxes.  It  has  not 
yet  done  so,  and  the  requirement  in  the  fu- 
ture of  a  qualification  not  warranted  by  any 
existing  law  is  a  nullity,  and  imposes  no  obli- 
gation. In  other  words,  the  Legislature  can- 
not, by  indirection  constitutionally  do  that 
which  it, may  not  do  directly.  To  require 
that  evidence  of  the  payment  of  poll  taxes 
as  a  right  to  vote  be  furnished  by  women, 
when  none  can  be  lawfully  collected.  Is  a 
vain  and  idle  requirement.  It  is  not  that  the 
liCgislature  has  failed  to  impose  poll  taxes  on 
women  which  renders  the  act  obnoxious  to 
the  Constitution ;  but  that  the  act,  as  passed, 
is  discriminatory,  in  that  for  the  exercise  ot 
the  same  right  one  class  is  relieved  from 
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bnrdens  maDdatoiily  required  of  another. 
The  fact  that  some  men,  because  of  age  or 
other  faiflrmlty,  are  permitted  to  vote  with- 
out the  payment  of  poll  taxes,  cannot  b# 
made  the  basis  for  argument  that  It  is  no 
discrimination  for  women  to  vote  without 
making  such  payment  and  exhibiting  evi- 
dence thereot  for  the  reason  that  such  ex- 
emption is  expressly  made  'by  the  Constitu- 
tion and  cannot  be  complained  of.  Women, 
as  a  class,  are  subject  to  the  assessment  and 
payment  of  poll  taxes,  and  upon  their  being 
assessed  therefor  the  constitutional  exemp- 
tions would  apply  to  individual  cfises  the 
same  as  to  men.  Further  than  this,  they  can 
claim  as  a  class  no  constitutional  immunity. 
I  am  unable  to  see  wherein  the  attempted 
classification  is  not  purely  arbitrary  and 
wholly  lacking  In  that  reasonableness  neces- 
sary to  maintain  it  as  a  constitutional  en- 
actment. 

"If  the  classification  is  made  under  article  11, 
S  8»  of  the  Constitution,  for  the  purpose  of;  con- 
ferring upon  a  class  the  benefit  of  some  special 
right,  ♦  ♦  *  immunity,  or  exemption,  there 
must  be  some  good  and  valid  reason  why  that 
particular  class  should  alone  be  the  recipient  of 
the  benefit"  Stratton  Claimants  v.  Morris 
Claimants,  89  Tenn.  634,  15  S.  W.  95,  12  U  R. 
A.  70. 

And,  as  stated  by  the  present  Chief  Justice 
in  Fleming  v.  Memphis,  126  Tenn.  337,  148 
S.  W.  1058.  42  L.  R.  A.  (N.  S.)  493,  Ann.  Cas. 
1913D,  1306: 

'*But  this  classification  must  not  be  mere 
arbitrary  selection.  It  must  have  some  basis 
which  bears  a  natural  and  reasonable  relation 
to  the  objects  sought  by  the  legislation.    ♦    ♦    •  ^' 

So  in  Malone  v.  Williams,  118  Tenn.  487, 
103  S.  W.  810, 121  Am.  St.  Rep.  1002,  in  pass- 


ing upon  discriminatory  legislation  with  ref- 
erence to  elections  in  the  city  of  Memphis, 
Judge  Nell  says: 

"No  good  reason  can  be  conceived  why  the 
city  of  Memphis  should  be  elevated  above  the 
other  communities  covered  by  the  act,  or  de- 
pressed below  those  communities,  as  the  case 
may  be,  and  placed  in  a  class  by  itself,  where- 
by, in  the  use  of  the  elective  franchise,  it  is  re- 
lieved of  the  burdens  imposed  upon  other  com- 
munities by  the  provisions  of  the  act  referred 
to,  and  of  those  acts  which  the  latter  act 
amends,  or  why  its  people  should  be  deprived 
of  the  safeguards  vouchsafed  to  other  communi- 
ties by  the  said  act  of  1897,  and  its  congeners.'^ 

The  dlif erence  in  sex,  or  the  fact  that  only 
limited  suffrage  is  granted  by  the  act,  cau' 
not  be  made  the  basis  of  classification.  The 
case  of  Coggeshall  v.  City  of  Des  Moines,  138 
Iowa.  730,  117  N.  W.  309,  128  Am.  St.  Rep. 
221,  cited  in  support  of  the  reasonableness  of 
the  classification  attempted  to  be  made  by 
the  act  of  1919.  Is  not  applicable.  The  right 
there  conferred  upon  women  was  limited  to 
participation  in  the  determination  of  ques- 
tions of  municipal  indebtedness,  and,  as 
pointed  out,  when  exercised  was  advisory 
only.  Here  is  granted  the  right  to  equally 
participate  in  many  elections,  choosing  most 
important  state  and  municipal  ofllcials,  in 
whose  selection  the  votes  of  all  are  of  equal 
weight  and  effect,  and  finally  and  definitely 
determine  incumbency  to  ofl9ce.  Section  8 
of  article  11  of  the  Constitution  recognizes 
no  degrees  of  immunities  or  exemptions. 
That  women  cannot  participate  In  all  elec- 
tions is  because  of  the  Inhibitions  of  the  Con- 
stitution. In  those  elections  where  they  may 
vote,  their  rights,  qualifications,  and  privi- 
leges should  be  the  same  as  other  voters; 
no  more,  no  less. 
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LIGHT  et  aL  t.  SEI4F  et  al.     (No.  102.) 

(SupremB  Court  of  Arkansas.     July  14,  1919.) 

Dissenting  opinion. 

For  majority  opinion,  see  211  S.  W.  369. 

WOOD,  J.  The  county  court  of  Greene 
county  convened  on  Monday,  January  7, 1918, 
the  day  fixed  by  law  for  the  commencement 
of  ona  of  the  regular  terms  of  that  court. 
Section  1356,  Kirby's  Digest. 

Petitions  for  the  creation  of  road  improve- 
ment district  No.  1  of  Greene  county,  Ark., 
were  pending  before  the  court.  The  court, 
as  shown  by  an  order  entered  on  its  record, 
consolidated  and  treated  these  petitions  as 
one,  and  fixed  January  18,  1918,  as  the  day 
for  the  hearing  of  the  petitioil.  On  January 
9,  1918,  when  the  business  of  that  day  was 
closed,  the  judge  of  the  court  "walked  oflC  the 
bench  and  made  no  order  at  all,"  adjourning 
court.  "It  was  the  intention  that  the  court 
should  remain  open  until  the  work  was  com- 
pleted." There  was  a  record  entry  as  of 
January  9,  1918,  as  follows:  "It  is  ordered 
by  the  court  that  court  adjourn  until  called 
by  the  judge."  The  county  court  afterwards 
entered  a  nunc  pro  tunc  order  so  as  to  make 
the  adjourning  order  of  January  9th  read  as 
follows:  **This  court  will  suspend  until  to- 
morrow, and  remain  open  until  the  business 
of  this  term  be  completed." 

It  does  not  appear  that  there  were  any 
foprmal  orders  opening  and  adjourning  the 
court  from  day  to  day  from  January  9th  un- 
til January  18th,  the  day  set  for  hearifag  the 
petition  for  the  creation  of  road  improvement 
district  No.  1  of  Greene  county,  but  there  is 
in  the  bill  of  exceptions  an  order  of  the 
county  court  entered  of  record  as  of  January 
18,  1918,  which  recites  as  follows: 

"Court  met  pursuant  to  adjournment.  *  *  * 
On  this  day  is  presented  to  the  court  the  peti- 
tion of  Jason  L.  Light  et  al. ;  also  the  petition 
of  J.  W.  Seay  et  al.;  also  the  petition  of  the 
Security  Bank  &  Trust  Company  et  al.;  and 
the  petition  of  J.  A.  Newberry  et  al.— all  pray- 
ing for  the  establishment  of  a  road  improve- 
ment district,"  etc.  "Honorable  Jcflf  Bratton 
asks  that  the  hearing  of  the  petitions  be  con- 
tinued until  the  Ist  day  of  February,  1918, 
which  was  by  the  court  granted,  and  the  cause 
is  continued  until  the  1st. day  of  February, 
1918." 

There  is  also  an  order  showing  that  the 
court  met  on  the  1st  day  of  February,  1918, 
"pursuant  to  adjournment,"  and  the  hearing 
of  the  cause  was  continued  on  that  day  until 
the  7th  day  of  February,  1918,  on  which  day 
the  county  court  entered  an  order  establish 
ing  ;road  improvement  district  No.  1  of 
Greene  county. 

The  undisputed  testimony  of  the  clerk  and 
his  deputy,  one  of  whom  entered  the  purport- 
ed adjourning  order  of  January  9th,  supra, 


shows  that  they  did  not  know  whether  the 
court  actually  made  the  order  or  not  The 
testimony  of  the  judge  himself  shows  that  no 
«uch  order  was  made;  and.  Indeed,  the  un- 
disputed testimony  of  the  judge  shows  that 
no  adjourning  order  of  any  kind  was  made  by 
the  court  on  the  9th  day  of  January,  1918. 

The  rule,  as  established  by  our  own  and 
the  authorities  generally,  is  that  courts  of 
record  have  power  by  an  order  nunc  pro  tunc 
to  make  their  records  reflect  the  facts  as 
they  actually  took  place ;  in  other  words,  to 
make  their  records  speak  the  truth.  But 
they  cannot,  by  nimc  pro  tunc  orders,  cause 
their  records  to  show  what  was  not  actually 
done.  "A  nunc  pro  tunc  order  does  not 
create,  but  only  speaks,  what  has  been  done." 
Cox  V.  Gress,  51  Ark.  231,  11  S.  W.  416; 
Gregory  v.  Bartiett,  55  Ark.  30, 17  S.  W.  344; 
Lourance  v.  Lankford,  106  Ark.  470,  153  S. 
W.  592,  Ann.  Cas.  1915A,  520 ;  Citizens'  Bank 
of  Mammoth  Springs  v.  Commercial  Bank, 
118  Ark.  497,  177  S.  W.  21. 

The  county  jX)urt,  under  the  undisputed 
evidence,  properly  set  aside  the  order  entered 
by  the  clerk,  to  wit,  "That  court  adjourned 
until  called  by  the  judge."  But  the  court 
had  no  power  to  substitute  for  this  order  one 
which  the  court  intended  to,  but  did  not,  in 
fact  make. 

Therefore  the  facts  of  this  case,  as  shown 
by  the  oral  testimony  and  the  record  entries 
of  the  county  court  as  set  forth  in  the  bill 
of  exceptions,  are:  That  the  county  court 
of  Greene  county,  by  an  order  entered  on  its 
record,  set  for  hearing  January  18,  1918, 
certain  petitions  that  were  pending  before 
the  court  praying  for  the  establishment  of 
road  Improvement  district  No.  1  of  Greene 
county,  Ark. ;  that  after  making  the  above 
order,  on  the  9th  day  of  January,  1918^  the 
same  being  a  day  of  the  regular  January 
term,  the  judge  left  the  bench  without  mak- 
ing a  formal  order  adjourning  court;  that 
on  Friday,  January  18,  1918^  the  court  "met 
pursuant  to  adjournment,"  and  the  cause 
presented  by  the  petitions  for  the  creation 
of  road  improvement  district  No.  1  of  Greene 
county  was  called,  and,  on  motion  of  the 
attorney  for  the  remonstrants,  was  continued 
until  February  1,  1918;  that  on  the  lat  day 
of  February,  1918,  the  hearing  of  the  cause 
was  continued  until  the  7th  day  of  February, 
1918;  that  on  February  7,  1918,  the  county 
court  of  Greene  county  convened  pursuant 
to  adjournment  and  entered  a  judgment  es- 
tablishing the  district  above  named.  On  the 
30th  day  of  September,  1918,  the  appellees 
herein  filed  in  the  circuit  court  of  Greene 
county  a  petition  for  writ  of  certiorari,  al- 
leging, in  substance,  that  the  county  court 
was  not  legally  In  session,  and  therefore  bad 
no  jurisdiction  to  make  the  order  establish- 
ing road  improvement  district  No.  1  of 
Greene  county.  The  appellants  responded, 
denying  the  all^ations  of  the  petition.  At 
the  hearing  the  facts  as  above  set  forth  were 
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developed,  and  the  court  entered  tbe  Judg- 
ment quashing  and  setting  aside  the  judg- 
ment of  the  county  court  establishing  road 
improvement  district  No.  1  of  Greene  county. 

First.  I  have  been  thus  careful  to  state 
the  facts  in  detail  for  the  reason  that  in 
the  opinion  of  the  majority  of  the  court  no 
notice  is  taken  of  the  fact  that  prior  to 
January  9,  1918,  the  county  court  had  set 
January  18,  1918,  as  the  day  for  the  hearhig 
of  the  cause  pending  on  the  petitions  for  the 
creation  of  road  improvement  district  No.  1 
of  Qreene  county.  An  accurate  statement  of 
the  facts  is  a  prerequisite  to  a  proper  ap- 
plication of  the  law.  Consideration  of  the 
above  important  fact,  in  my  opinion,  is  es- 
sential to  a  correct  dedsioh  of  this  cause, 
for  it  shows  conclusively  that'  the  business 
of  the  January  term  of  the  Greene  county 
^urt  was  not  completed  at  the  close  of  the 
9th  of  January,  when  the  Judge  left  the 
bench  without  formally  adjourning  the  court. 
The  fact  that  the  hearing  of  the  cause  for  the 
creation  of  road  improvement  district  No.  1 
was  set  for  January  18th  shows  that  the 
business  before  the  court  required  that  the 
court  meet  on  that  day.  This  fact  also  dem- 
onstrates unmistakably,  and  the  county  Judge 
himself  testified,  that  it  was  the  Intention 
of  the  court  when  the  judge  left  the  bench  <m 
the  9th  day  of  January,  1918,  not  by  that  act 
to  finally  end  the  term,  but  it  was  the  inten- 
tion that  the  court  should  again  be  in  session 
during  that  term,  at  least  on  the  18th  day  of 
January  succeeding. 

If  the  Judge  of  the  county  court,  through 
inadvertence,  or  because  he  may  have  con- 
sidered it  unnecessary,  failed  to  enter  a 
formal  order  adjourning  the  court  on  that 
day  to  the  next  day,  and  from  day  to  day 
until  January  18,  1918,  the  day  previously 
designated  for  the  hearing  of  the  cause 
pending  before  the  court,  or  did  not  adjourn 
from  the  9th  until  the  18th,  did  such  failure 
cause  the  term  of  the  court  to  lapse?  That 
is  the  precise  question  first  presented  by  the 
undisputed  facts  of  this  record.  The  county 
judge  in  this  connection  testified: 

"Q.  On  the  9th  day  of  January,  1918,  you 
had  in  your  court  for  hearing  this  road  improve- 
ment district  No.  1  to  take  place  on  the  18th 
day  of  January,  didn't  you?  A.  I  don't  know 
whether  it  was  on  the  9th  or  not,  but  it  was 
the  18th  that  it  was  to  come  up  again,  I  know. 

"Q.  And  I  believe  you  stated  that  you  were 
pretty  positive  that  when  the  work  on  the 
day  of  the  9th,  if  that  was  the  proper  day,  was 
completed,  you  simply  got  up  and  went  out 
without  making  any  order  for  adjournment? 
A.  That  is  the  best  of  my  memory." 

The  record  entry,  as  before  stated,  shows 
that  the  court  had  entered  an  order  setting 
the  18th  day  of  January,  1918,  for  hearing 
the  petitions  for  the  creation  of  road  im- 
provement district  No.  1  of  Greene  county. 
This  action  of  the  court  in  setting  the  cause. 


and  nonaction  in  merely  falling  to  announce 
an  adjournment  or  recess  in  the  regular  ses- 
sion from  the  9th  to  the  18th  day  of  January, 
as  disclosed  by  the  testimony,  taken  together, 
was  but  tantamount  to  an  adjournment  or 
recess  of  such  regular  session  of  the  court 
from  the  9th  to  the  18th  of  January,  and  on 
the  latter  date  there  was  an  order  entered 
of  record  continuing  the  cause  until  the  1st 
of  February,  1918,  which  in  effect  was  an 
adjournment  of  the  court  for  the  regular 
term  to  a  special  adjourned  term  to  be  held 
on  the  Ist  of  February,  1918. 

In  Ex  parte  Baldwin  the'  circuit  court  of 
Sevier  county  was  in  regular  session  of  the 
January  term,  1915,  and  on  the  5th  day  of 
February,  1915,  there  was  a  record  entry  as 
follows  :\  "Ordered  that  court  adjourn  un- 
til   ;»•   and  immediately  following  was 

the  entry:  "Ordered  that  court  adjourn  until 
Thursday  morning,  March  4,  1915.*'  Inter- 
vening these  dates  there  was' a  regular  term 
of  the  circuit  court  in  another  county.  The 
question  was  whether  or  not  the  January 
term  of  court  lapsed.  We  held  that  the  rec- 
ord showed  an  adjournment  on  the  5th  day 
of  February  to  the  4th  of  March,  1915,  and 
that  inasmuch  as  a  definite  day  was  fixed  in 
the  adjourning  order  the  intervening  reg- 
ular term  in  another  county  did  not  cause 
the  regular  January  term  of  the  Sevier  cir- 
cuit court  to  lapse.  Although  the  first  ad- 
journing order  left  the  date  blank,  the  sec^ 
ond  adjourning  order  made  on  the  same  day 
supplied  the  date,  and  we  treated  the  record 
as  showing  an  order  of  adjournment  made 
on  the  5th  day  of  February  until  March  4, 
1915.    In  that  case  we  said : 

"Our  statute  manifestly  contemplates  dif- 
ferent days  of  the  term  of  court,  but  it  does 
not  take  account  of  part»  of  days;  and,  even 
if  the  court  announces  an  adjournment,  it  has 
power  to  reconvene  on  the  same  day  for  the 
purpose  of  transacting  business.**  Ex  parte 
Baldwin,  118  Ark.  416,  176  S.  W.  680. 

In  State  ex  rel.  Hall  v.  Canal  Construc- 
tion Co.,  134  Ark.  447,  203  S.  W.  7(>i,  the 
county  court  of  Poinsette  county  on  the  5th 
day  of  October,  1914,  entered  an  order  ad- 
journing the  court  until  the  28th  day  of 
October,  1914.  The  regular  term  of  the  pro- 
bate court  of  Poinsette  county  intervened 
these  dates.  Instead  of  n^eeting  on  the  28th 
day  of  October,  the  presiding  judge  attempt- 
ed to  convene  court  on  the  26th  day  of  Octo- 
ber, and  on  the  latter  date  made  the  order 
which  was  called  in  question.  We  held  un- 
der these  facts  that  the  county  court  may 
adjourn  to  a  fixed  day,  and  that  when  the 
court  has  done  so  it  cannot  prior  to  that  day 
reconvene  the  court    In  this  case  we  said: 

"When  a  court  adjourns  to  a  distant  day, 
and  does  not  reconvene  the  same  day,  the  func- 
tions of  the  court  cease  after  the  expiration  of 
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the  day  on  which  the  order  of  adjournment  la 
made  until  the  day  fixed  for  reconvening." 

The  undisputed  facts  of  the  present  rec- 
ord, as  I  have  set  them  out  In  detail  ahove, 
unquestionably  in  effect  show  an  adjourn- 
ment, or  rather  recess,  In  the  regular  session 
of  the  county  court  of  Greene  county  from  the 
9th  to  the  18th  of  January,  1918,  on  which 
latter  date  the  court  reconvened,  and  by  ap- 
propriate order  continued  the  cause,  whidi 
in  effect  adjourned  the  court  for  the  reg- 
ular term  to  February  1st,  a  special  day, 
and  on  that  day 'again  to  February  7th,  and 
on  the  latter  day,  February  7,  1918,  con- 
vened "pursuant  to  adjournment,"  and  en- 
tered Judgment  establishing  the  district.  Ap- 
plying the  doctrine  of  the  above  cas^  to  the 
facts  of  this  record,  it  appears  to  me  that 
the  county  court  of  Greene  county  was  in 
due  and  regular  session,  pursuant  to  previous 
orders  of  adjournment,  on  the  7th  day  of 
February,  1918,  and  had  Jurisdiction  to  ren- 
der the  Judgment  establishing  road  improve- 
ment district  No.  1  of  Greene  county.  The 
circuit  court  erred  in  holding  otherwise. 

Second.  But  I  further  maintain  that,  even 
if  the  18th  of  January  had  not  been  set  for 
the  hearing  of  the  petitions  for  the  creation 
of  road  improvement  district  No.  1  of  Greene 
county,  nevertheless  the  county  court  of 
Greene  county,  having  duly  convened  in  reg- 
ular session  on  Monday,  the  7tb  day  of  Jan- 
uary, 1918,  continued  as  long  as  the  business 
pending  before  the  court  required ;  that  in  the 
absence  of  an  affirmative  order  entered  of  rec^ 
ord  adjoumlQg  the  court  to  a  special  adjourn- 
ed session,  or  adjourning  court  sine  die,  the 
term  of  court  remained  open  for  the  trans- 
action of  business  until  the  next  term  of  the 
same  court,  or  prpbate  court,  presided  over 
by  the  same  Judge ;'  and  that  no  formal  af- 
firmative order  each  day  opening  and  ad- 
journing court  for  that  day,  and  then  to  the 
next,  or  to  a  distant  day  of  the  regular  term, 
was  necessary  in  order  to  preserve  its  ses- 
sions and  keep  the  term  from  lapsing;  that 
consequently  when  court  convened  on  the 
18th  day  of  January,  1918,  it  was  in  due  and 
regular  session. 

Section  1356  of  Klrby's  Digest  provides: 

"The  regular  terms  of  the  county  courts  in 
the  several  counties  of  this  state  ♦  •  ♦  shall 
commence  on  the  first  Monday  in  January, 
April,  July,  and  October  of  each  year,  and 
continue  as  long  as  the  business  shall  require." 

By  force  of  this  statute,  the  Greene  county 
court,  having  met  on  Monday,  January  7, 
1918,  the  day  provided  by  law,  continued  as 
long  as  the  business  required,  arid  until  the 
next  regular  term  of  the  county  court  or  of 
the  probate  court,  unless  it  was  sooner  ter- 
minated by  an  affirmative  order  adjourning 
the  court  sine  die,  or  to  a  distant  day  for 


a  special  adjourned  session,  or  unless  a 
special  term  of  the  court  had  been  called. 
The  presiding  judge  of  the  county  court, 
whose  function  and  duty  it  is  to  dispose  of 
the  business  of  that  court,  must  necessarily 
determine  whether  the  business  requires  that 
the  court  sessions  continue  for  the  full  term. 
In  performing  this  purely  administrative 
function  of  dispatching  the  business,  it  is  al- 
so necessarily  within  the  province  of  the 
court  to  determine  whether  it  is  expedient 
to  hold  consecutive  sessions  from  day  to  day, 
or  at  intervals  of  one  or  more  days  or  weeks. 

The  statute,  providing  that  the  regular 
terms  of  the  county  courts  shall  ''continue 
as  long  as  the  business  shall  require,"  des- 
ignates specifically  Monday  as  the  day  when 
the  regular  ^terms  shall  conunence;  bat 
neither  this  nor  any  other  statute  lurescribes 
specifically  (other  than  th^  day  of  commence 
ment)  any  particular  day,  or  number  of  days, 
that  the  court  shall  be  in  session  during  the 
term,  or  when  the  term  shall  end.  The  un- 
restricted language,  "continue  aa  l<»g  as  the 
business  shall  require,"  eihows  clearly  that  it 
was  the  purpose  of  the  Legislature  to  have 
the  judge  presiding  over  the  county  court 
as  the  administrator  of  the  affairs  of  the 
county,  determine  whether  the  exigencies  of 
the  business  of  the  county  required  the  full 
term  with  the  court  in  continuous  session 
from  day  to  day,  or  whether  it  could  be  dis- 
posed of  in  a  shorter  time  and  with  sessions 
at  intervals.  The  broad  language  used  cer- 
tainly implies  that,  when  a  regular  term  of 
the  county  court  is  begun,  it  shall  continue 
until  ended  by  statute  fixing  the  beginning  of 
another  term  of  the  same  court,  or  other  court 
presided  over  by  the  same  judge,  or  by  the 
affirmative  act  of  the  court  adjourning  the 
court  to  a  special  adjourned  term,  or  adjourn- 
ing sine  die,  or  till  court  in  course,  and  thus 
declaring  the  term  ended. 

The  statute  is  but  declaratory  of  the  com- 
mon law,  and  in  ccmformity  with  the  rule 
that  obtains,  as  shown  by  decisions  of  the 
highest  courts,  in  every  state  of  the  Ameri- 
can Union,  so  far  as  I  know,  having  simUar 
statutes,  as  well  as  in  those  states  having  no 
statute  on  the  subject,  or  none  expressly 
providing  to  the  contrary.  The  learned 
authors  of  Corpus  Juris  say : 

'*In  general,  a  term  continues  until  it  is  ad- 
journed, or  until  it  expires  according  to  the 
time  established  by  law." 

Again : 

* 'Where  the  time  of  beginning,  but  not  of  end- 
ing, a  term  Ib  fixed,  the  term,  when  it  has  been 
duly  begun,  will  continue,  and  may,  for  all  gen- 
eral purposes,  be  considered  as  in  session,  until 
it  has  been  determined  by  some  affirmative  judi- 
cial set,  such  as  an  adjournment  sine  die,  or 
until  the  next  term."  15  Corpus  Juris, 
"Gourte,"  I  23  1  F. 


Digitized  by 


Google 


Ark.)  LIGHT 

Mr.  Freeman  says: 

"Every  term  continues  until  the  call  of  the 
next  succeeding  term,  unless  previously  ad- 
journed sine  die.**    1  Freeman,  Judg.  {  90. 

Counsel  for  ai>pellants  dte  and  quote  the 
above,  and  they  also  refer  to  the  following 
authorities  as  supporting  the  doctrine  an- 
nounced: De  Leon  v.  Barrett,  22  S.  C.  412- 
419;  Garrard  County  Court  v.  McKee,  11 
Bush  (Ky.)  234;  Bowen  v.  Stewart,  128  Ind. 
607,  26  N.  E.  168,  28  N.  E.  73 ;  People  v.  Cen- 
tral Bank,  53  Barb.  (N.  Y.)  412;  People  v. 
Sullivan,  116  N.  Y.  186.  21  N.  E.  1039;  East- 
man V.  City  of  Concord,  64  N.  H.  263,  8  Atl. 
822;  Commonwealth  v.  Bannon,  97  Mass. 
214-220;  Barrett  v.  State,  1  Wis.  175;  State 
T.  McBain,  102  Wis.  431,  78  N.  W.  602 ;  Jones 
V.  McClaughry,  169  Iowa,  281,  151  N.  W.  210- 
212;  Green  v.  Morse,  57  Neb.  391,  77  N.  W. 
925,  73  Am.  St.  Rep.  518;  Union  Pac.  Ry. 
Co.  V.  Hand,  7  Kan.  380-388;  State  v.  Hargls, 
84  Kan.  150,  113  Pac.  401 ;  Labadie  v.  Dean, 
47  Tex.  90-100:  In  re  Dossett,  2  Okl.  369, 
37  Pac.  1066-1071 ;  BidweU  v.  Love,  22  OkL 
649,  98  Pac.  425;  St.  Louis,  etc.,  v.  James,  36 
Okl.  196,  128  Pac.  279;  Tucker  v.  State,  10 
Okl.  Cr  565,  139  Pac.  998 ;  Territory  v.  Arml- 
Jo,  14  N.  M.  205, 89  Pac.  267 ;  Ex  parte  Har- 
rell,  57  Or.  95, 110  Pac.  493;  State  v.  Maddock. 
68  Or.  642,  115  Pac.  426 ;  Dees  v.  State,  78 
^Miss  250,  28  South.  849;  The  Canary  No.  2 
^(C.  C.)  22  Fed.  536;  Townshend  v.  Chew,  31 
Md.  247;  Sterling  v.  Wagner,  4  Wyo.  5, 31  Pac. 
1032,  32  Pac.  1128;  Schofield  v.  Horse 
Springs  Cattle  Co.  (C.  C.)  65  Fed.  435.  All  of 
the  above  cases  are  in  point  I  shall  not  un- 
dertake to  review  them  all  seriatim,  but  any 
one  who  may  be  sufficiently  interested  to 
examine  them  will  find  that  they  sustain  the 
rule  for  which  appellants  contend.  Some  of 
them  note,  by  way  of  narrative,  the  histor- 
ical fact  of  the  existence  of  the  rule  of  the 
common  law  which  has  come  down  to  us 
through  the  ages  out  of  a  remote  past.  The 
cases,  as  I  now  recall,  do  not  support  the 
rule  because  it  is  so  "full  of  years**;  but, 
regardless  of  its  origin,  they  approve  it  be- 
cause it  is  "ripe  in  wisdom,"  and  is  indispen- 
sable to  the  administration  of  Justice. 

The  above  authorities  cannot  be  summarily 
disposed  of  by  a  statement  in  the  majority 
opinion  to  the  effect  that  it  is  unnecessary 
to  inquire  what  the  rule  is  in  other  states; 
that  our  statutes  on  the  subject  and  decisions 
in  Ex  parte  Baldwin,  supra,  and  State  ex 
rel.  V.  Canal  Construction  Company,  supra, 
settle  the  question  contrary  to  the  rule  an- 
nounced in  the  many  cases  cited  in  brief  of 
counsel  for  appellants. 

Let  us  see  If  they  do.  We  have  a  statute 
prescribing  that  "every  regular  or  special 
term  of  the  county  court  shall  be  held  with 
open  doors,  and  between  the  hours  of  9 
o'clock  a.  m.  and  6  o'clock  p.  m."  (section  1369, 
Klrby's  Digest) ;  and  another  statute  provid- 
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Ing  that  "the  county  Judge  of  any  county  may 
bold  a  special  term  of  the  county  court  when 
the  .public  good  of  the  county  demands  the 
same"  (section  1367,  Kirby's  Digest);  and  an- 
other which  provides,  "Special  adjourned  ses- 
sions of  any  court  may  be  held  in  continua- 
tion of  the  regular  term,  upon  Its  being  so 
ordered  by  the  court  in  term  time,  and  en- 
tered by  the  clerk  on  the  record  of  the  court" 
(section  1531,  Kirby's  Digest). 

These  statutes  do  not  in  any  manner  Im- 
pair or  abrogate  the  rule  above  announced  as 
to  the  continuity  of  a  term  of  court.  The 
statute  authorizing  the  holding  of  a  special 
term'  (section  1867,  supra)  provides  a  sepa- 
rate, independent,  and  distinct  term  from  the 
regular  term,  and  in  no  manner  conflicts  with 
the  period  set  apart  for  the  regular  terms. 
Its  purpose  is  to  meet  emergencies  in  the  busi- 
ness of  the  county  arising  in  the  interval  be- 
tween the  day  of  adjournment  of  the  regular 
session  until  court  in  course,  or  until  the 
day  appointed  for  the  special  adjourned  term, 
as  the  case  may  be.  See  7  Words  &  Phrases, 
"Special  l^rm,"  and  cases  cited ;  also  Amer- 
ican Digest  1907  to  1916  (2d  Dec.  Ed.) 
"Courts,"  f  64  (1)  et  seq.  to  section  65,  and 
cases;  7  R.  O.  L.  "Special  Terms  and  Ses- 
sions," 990,  f  17. 

The  statute  (section  1531,  supra),  providing 
for  special  adjourned  sessions,  is  but  declara- 
tory of  the  common  law  upon  that  subject. 
"All  courts,  unless  restrained  by  some  st^- 
utory  provision,  have  a  right  of  adjourning 
their  sittings  to  a  distant  day;  and  the  pro- 
ceedings had  at  the  adjourned  session  will 
be  considered  as  the  proceedings  of  the  term 
so  adjourned."  Dunn  v.  State,  2  Ark.  229, 
35  Am.  Dec.  54  (citing  Mechanics'  Bank  v. 
Withers,  6  Wheat.  106,  5  U  Ed.  217).  See, 
also,  7  R.  C.  L.  990,  f  18,  "Courts";  In  re 
Dossett,  supra;  Harris  v.  Gest,  4  Ohio  St. 
470;  In  re  McDonald,  4  Wyo.  150,  33  Pac. 
18;  Schofleld  v.  Horse  Springs  Cattle  (>).,  su- 
pra; Tucker  v.  State,  supra. 

Section  34,  Code  CJiv.  Proc.  of  New  York 
1888,  provides  that  a  "general,  special  or 
trial  term  of  a  court  of  record  may  be  ad- 
journed from  day  to  day,  or  to  a  specified 
future  day,  by  an  entry  in  the  minutes."  The 
(X>urt  of  Appeals  of  New  York  in  an  opinion 
by  Mr.  Justice  Peckham  held  that  "the  pow- 
er of  courts  in  regard  to  adjournments  is  not 
limited  to  that  derived  from  the  above  sec- 
tion"; that  the  common-law  powers  of 
courts  were  not  restricted  or  abrogated  by 
the  statute  quoted.  People  v.  Sullivan,  su- 
pra. 

Under  the  common-law  rule  the  orders  of 
a  court  of  record  were,  of  course,  required  to 
be  entered  of  record.  Therefore,  the  statute 
requiring  that  the  order  for  adjourned  ses- 
sions of  court  be  spedflcally  entered  of  rec- 
ord does  not  restrict  the  common-law  rule  in 
that  respect,  but  is  only  declaratory  of  it 

But  it  is  said  in  the  majority  opinion :   "We 
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have  expressly  repudiated  the  common-law 
rule  as  being  inconsistent  with  our  statutes 
so  far  as  concerns  the  theory  that  the  t^rm 
is  but  one  day;"  citing  Ex  parte  Baldwin  and 
State  ex  reL  ▼.  Canal  Construction  Company, 
supra.  I  took  part  in  the  decisions  of  those 
cases  and  concurred  in  the  opinions  rendered 
therein.  In  both,  as  already  stated,  there 
was  a  special  adjourned  term  by  order  en- 
tered of  record.  In  the  Baldwin  Case  the 
Qlrcuit  court  of  Sevier  county,  being  in  regu- 
lar session  at  its  January  term,  adjourned 
from  February  6*  1915,  until  March  4,  1915. 
We  held  that  there  was  a  special  adjourned 
term  of  the  regular  January  term  from  Feb- 
ruary 6th  until  the  definite  date,  March  4tfa, 
and  that  the  January  term  did  not  lapse, 
even  though  a  regular  term  in  anodier  coun- 
ty intervened  those  dates.  In  the  Canal  Con- 
struction Company  Case  there  was  an  ad- 
journment of  the  regular  October  term  of  the 
county  court  of  Poinsette  county  from  the 
5th  day  of  October.  1914.  until  the  28th  day 
of  October,  1914.  The  regular  term  of  the 
probate  court  of  Poinsette  county  intervened 
these  dates.  Section  1337,  KIrby's  Digest. 
We  held  that  the  county  court,  having  ad- 
journed the  regular  October  term  on  the  5th 
until  the  28th  of  October,  could  not  re- 
convene on  the  26th,  two  days  before  the 
day  appointed  for  the  special  adjourned 
term.  In  the  latter  case  the  regular  October 
term  of  the  Poinsette  county  court  having 
begun  on  Monday,  October  5,  1914,  would 
have  terminated  by  law  before  the  26th  day 
of  October,  1914,  because  of  the  intervening 
regular  term  of  the  probate  court,  October 
19,  1914.  Sections  1337  and  1356,  Kirby's 
Digest  Since  the  26th  of  October  was  not  a 
day  in  the  period  of  time  set  apart  for  the 
regular  October  term  of  the  county  court,  this 
court  was  manifestly  correct  in  holding  that 
the  county  court  had  no  Jurisdiction  to  con- 
vene on  that  day,  but  only  had  power  to  con- 
vene on  the  28th,  the  day  appointed  by  the 
order  for  the  special  adjourned  session.  Had 
the  26th  of  October  been  a  day  of  the  regular 
term,  a  different  question  entirely  would 
have  arisen. 

It  is  further  stated  in  the  opinion  of  the 
majority  that  this  cause  "was  heard  by  the 
court  on  the  pleadings  and  oral  testimony  of 
the  county  Judge  and  the  clerk  of  the  county 
court,  which,  .in  substance  showed  that  when 
business  of  the  county  court  was.  suspended 
on  January  9,  1918,  there  was  no  specific 
order  made  by  the  Judge,  but  the  Judge  testi- 
fied that  his  intention  was  that  the  court 
should  remain  in  session  from  day  to  day 
until  the  business  of  the  court  was  com- 
pleted." I  have  already  shown  by  the  rec- 
ord itself  and  the  undisputed  evidence  of  the 
Judge  that  an  order  was  entered  of  record 
t)efore  January  9,  1918,  setting  January  18, 
1918,  as  the  day  for  hearing  the  cause  in- 
volved in  the  petitions  for  the  creation  of 


road  improvement  district  No.  1  of  Greoie  ' 
county,  and  that  the  court  on  the  18th  "met 
pursuant  to  adjournment"  But  if  it  be 
conceded  that  the  facts  are  as  stated  in  the 
majority  opinion,  then  the  present  case  is 
wholly  unlike  the  cases  of  Ex  parte  Baldwin 
and  State  v.  Canal  Construction  Company, 
supra,  and  therefore  those  cases,  under  the 
facts  stated  in  the  majority  opinion,  have 
no  application  whatever  to  this  case.  The 
conclusion  reached,  respectively,  in  Ex  parte 
Baldwin  and  State  v.  Canal  Construction 
Company,  is  certainly  sound  when  applied  to 
the  facts  there  stated.  But  I  respectfully 
protest  against  the  construction  now  given 
those  cases  by  the  majority  of  this  court,  for 
such  construction  places  them  in  the  unen- 
viable category  of  being  out  of  harmony  with 
the  great  weight  of  authority  in  this  coun- 
try. Not  only  so,  but,  what  to  me  is  far 
worse,  they  are  now  cited  in  support  of  a  rule 
of  practice  which  is  extremely  technical,  and 
which  has  no  foundation  in  reason — ^a  rule 
which,  when  carried  to  its  logical  ultimate 
con(;lusion,  as  it  sooner  or  later  must  be. 
will  lead  to  absurdities  and  greatly  trammel 
the  practical  administration  of  Justice. 

When  our  courts  of  record  are  duly  con- 
vened on  the  first  day  of  the  regular  term, 
does  the  Integrity  of  the  term,  and  of  the 
proceedings  had  on  a  subsequent  day  or  days 
of  the  regular  term,  depend  upon  whether 
there  Is  an  afiirmative  order  of  the  court . 
entered  on  the  record  showing  that  the  court 
took  a  recess  or  adjourned  from  day  to  day, 
or  till  the  distant  day^of  the  regular  term 
when  the  proceedings  were  had?  Does  the 
Jurisdiction  of  the  court  to  proceed  depend 
upon  an  affirmative  order  on  the  record 
showing  that  the  court  met  on  the  precise 
day  to  which  the  recess  or  adjournment  was 
had,  and  that  the  business  was  transacted  on 
that  very  day  and  no  other?  If  these  orders 
are  essential  to  give  the  court  Jurisdiction  of 
the  subject-matter  and  to  preserve  the  con- 
tinuity of  the  regular  term  of  court,  then, 
indeed,  is  the  Jurisdiction  of  our  courts  of 
record  to  proceed  to  transact  the  business 
before  them  during  the  regular  term  depend- 
ent upon  circumstances  extremely  adventi- 
tious. It  is  suspended,  so  to  speak,  in  thin 
air  and  upon  a  very  brittle  thread.  Memory 
is  fickle.  The  Judges  may  forget  to  make 
orders  for  the  necessary  recesses,  intermis- 
sions, or  adjournments  of  court  sessions. 
Fortuitous  events  may  and  will  happen,  aft- 
er the  regular  term  has  begun,  to  prevent 
Judges  from  attending  on  the  days  specially 
designated.  Fortunately,  our  statutes,  which, 
after  all,  are  but  declaratory  of  the  inherent 
comQion-law  powers  of  these  courts  of  record, 
provide  for  the  continuation  of  their  regular 
sessions,  when  once  begun,  until  the  business 
before  them  is  disposed  of.  See  section  1298, 
as  to  courts  of  chancery;  sections  1320  and 
1328,  as  to  circuit  courts;  section  1337,  as  to 
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courts  of  probate;  and  the  section  nnder  re- 1 
view  (1356),  as  to  county  court&— Klrby's  | 
Digest.  When  these  courts  are  once  convened 
in  regular  session  on  the  day  fixed  by  law, 
that  session  may  be  suspended,  with  or  with- 
out formal  orders,  by  recesses  or  adjourn- 
ments at  the  close  of  a  day's  session  till  the 
next  or  a  more  distant  day  In  the  regular 
term.  See  De  Leon  v.  Barrett,  supra;  Gar- 
rard County  Ck)urt  v.  McKee,  11  Bush.  (Kj.) 
236.  But  a  term  of  these  courts,  once  regu- 
larly begun,  cannot  end,  under  the  above  stat- 
utes, until  it  expires  by  operation  of  law,  by 
the  beginning  of  another  term,  or  by  the  af- 
firmative order  of  the  court  adjourning  the 
session  sine  die,  or  until  court  In  course.  I 
am  referring  now  only  to  sessions  of  the  regu- 
lar term  and  not  to  special  adjourned  ses- 
sions. A  session  of  court  during  the  period 
covered  by  law  for  the  regular  term  is  not 
the  special  adjourned  session  contemplated 
by  section  1531,  Kirby's  Digest.  Kingsley  v. 
Bagby,  2  Kan.  App.  23,  41  Pac.  991,  See,  also, 
State  V.  Butler,  118  Mb.  App.  587,  95  S.  W. 
310;  Montgomery  v.  Dormer,  181  Mo.  5,  79  S. 
W.  913;  1  Words  &  Phrases,  192,  "Adjourned 
Term";  Supplement,  vol.  1,  p.  114,  "Ad- 
journed Term" ;  15  a  J.  "Courts,"  f  233. 

As  to  the  policy  and  effect  of  the  rule,  the 
•  court  in  the  majority  opinion  says: 

*To  ♦  •  ♦  adhere  to  a  rale  which  would 
permit  the  court  to  'assume  a  vagrant  character, 
and  hold  its  sessions  at  other  times  or  places 
than  those  provided  by  law* ;  for,  if  that  prac- 
tice is  to  be  followed,  there  would  be  no  no- 
tice to  litigants  when  court  is  to  be  held  so 
as  to  afford  them  an  opportunity  to  attend." 

Learned  counsel  for  appellees  dte  Irwin 
v.  Irwin,  2  Okl.  180,  37  Pac.  548,  where  lan- 
guage to  the  same  purport  is  used.  But  in 
the  latter  case  the  adjourning  order  recited: 

"There  being  no  farther  business  before  the 
court,  it  is  considered,  ordered,  and  .adjudged 
that  this  court  be,  and  the  same  is  hereby,  ad- 
journed." 

This  clearly  showed  that  the  business  for 
the  term  had  been  concluded,  and  the  order 
was  an  adjournment  for  the  term;  it  was 
tantamount  to  an  adjournment  sine  die,  or 
till  court  in  course.  After  such  an  order,  of 
course,  the  court  could  not  reconvene  on  a 
subsequoit  day  of  the  same  term,  and  the 
Supreme  Court  correctly  decided  that  any  pro- 
ceedings on  such  day  were  void  because  the 
term  had  lapsed.  The  Supreme  Court  of 
Oklahoma  did  not  intend,  in  Irwin  v.  Irwin, 
supra,  to  approve  the  rule  now  announced  by 
the  majority  of  this  court,  as  is  shown  con- 
clusively by  the  fact  that  on  the  same  day 
when  the  opinion  in  that  case  was  handed 
down  it  also  rendered  the  opinion  in  Re 
Dossett,  supra,  which  is  decidedly  one  of 
the  strongest  and  ablest  opinions  of  the 
many  cited  in  support  of  the  rule  for  which 
ai^;>ellants  contend. 
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Another  case  relied  on  by  appellees  is 
Baker  v.  Newton,  27  OkL  436,  112  Pac.  1034. 
In  that  case  the  statute  fixed  a  day  for  the 
beginning  of  the  regular  term  of  the  probate 
courts,  but  there  was  no  provision  like  ours, 
that  they  "shall  continue  as  long  as  the  busi- 
ness shall  require."  The  county  court  con- 
vened on  the  first  day  of  the  regular  term, 
and  on  the  same  day  "adjourned  subject  to 
call."  The  Supreme  Court  of  Oklahoma 
said:  "Upon  adjourning  the  regular  term, 
without  fixing  in  the  order  of  adjournment 
any  time  at  which  the  court  shall  convene, 
the  term  lapsed."  The  court  cited  Irwin  v. 
Irwin,  supra,  but  made  no  reference  to  In  re 
Dossett,  showing  that  the  court  did  not 
Intend  to  impair  the  doctrine  of  that  case. 
Therefore  the  court  in  Baker  v.  Newton,  su- 
pra, simply  held  that,  where  there  is  an  ad- 
journment of  the  term  without  day,  the  court 
cannot  reconvene  until  the  time  fixed  by  law. 

In  Myers  v.  East  Bench  I.  B.  R.  Co.,  32 
Utah,  215,  89  Pac.  1005,  the  "court  adjourned 
subject  to  call  or  order  of  the  court."  The 
court  held  that  an  adjournment,  without  fix- 
ing any  special  tinto,  ends  the  term,  and  that 
the  court  could  not  reconvene  until  the  next 
regular  term. 

The  above  are  the  only  cases  from  foreign 
jurisdictions  relied  on  by  counsel  for  appel- 
lees to  sustain  their  contention.  The  facts 
of  the  cases  clearly  dlfTerentiate  them  from 
the  present  case.  These  cases  have  no  appli- 
cation here,  for  the  reason  that  in  each  of 
them  there  was  an  affirmative  order  entered 
upon  the  record  showing  an  adjournment  of 
the  court  in  one  case,  "there  being  no  further 
business" ;  in  another  (as  the  court  held),  an 
order  "adjourning  the  regular  term";  and,  In 
the  third,  an  order  adjourning  "subject  to  call, 
or  on  order  of  the  court" ;  and,  in  the  third 
case,  there  was  an  attempt  imder  such  order 
to  hold  a  session  of  court  beyond  an  interven- 
ing regular  term.  The  Supreme  Court  held 
that  the  adjourning  order  entered  of  record 
in  each  of  the  above  cases  was  tantamount 
to  an  order  of  adjournment  sine  die,  or  for 
the  term,  1.  e.,  till  court  in  course.  How  dif- 
ferent are  the  facts  of  the  present  record. 
Here,  as  the  undisputed  evidence  shows,  the 
county  Judge,  at  the  close  of  the  session  of 
the  court  on  the  9th  day  of  January,  left  the 
bench  without  making  any  order  of  adjourn- 
ment at  all,  and  fully  Intended  not  to  ad- 
journ for*  the  term,  but,  on  the  contrary,  to 
keep  the  court  open  for  the  transaction  of  the 
business  which  had  not  yet  been  disposed  of. 

The  briefs  of  counsel  for  both  parties  show 
a  most  exhaustive  research  for  authorities  to 
sustain  their  respective  contentions,  and  no 
case  has  been  cited,  and  none  exists,  so  far 
as  I  know,  that  sustain  the  contention  of  ap- 
pellees. Therefore  I  feel  safe  in  saying  that 
in  the  opinion  handed  down  in  the  case  at 
bar  this  court  is  almost,  if  not  entirely,  alone 
in  repudiating  the  rule  announced  in  Corpus 
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Juris  by  Bfr.  Freeman,  and  the  many  cases  j 
supra.  I  confess  that,  while  such  isolation 
would  not  be  pleasing  to  me,  nevertheless  I 
would  concur  in  the  opinion  of  the  court  if, 
as  stated  therein,  an  adherence  to  the  rule 
contended  for  by  appellants  would  permit  our 
courts  to  assume  a  vagrant  character  and  en- 
able them  to  dispose  of  causes  without  notice 
to  litigants.  Such,  however,  is  not  the  case. 
The  law  fixes  the  terms  of  courts  and  desig- 
nates the  place  where  their  sessions  shall  be 
held  (sections  1009  and  1124,  Kirby's  Digest), 
and  the  day  when  their  sessions  shall  begin. 
Of  these  all  parties  must  take  notice.  No 
honest  judge  would  arbitrarily  undertake  to 
hold  a  session  of  court  and  to  render  judg- 
ments and  make  orders  in  the  absence  of 
litigants.  If  a  court  should  render  any 
judgments  or  make  any  orders  under  such 
circumstances,  it  would  be  a  fraud  practiced 
by  the  court  itself  upon  the  parties  over 
whom  the  court  had  acquired  jurisdiction, 
and  a^  unavoidable  casualty  or  misfortune 
preventing  them  from  appearing.  While 
these  matters  could  not  in  any  wise  deprive 
the  court  of  jurisdiction,  yet  against  any 
such  judgment  or  orders  the  law  affords 
ample  protection.  See  Ex  parte  Baldwin, 
118  Ark.  418,  176  S.  W.  680;  section  4481, 
subds.  4  and  7,  and  section  6220,  Kirby's 
Digest.  No  case  of  remediless  injustice  ever 
has  arisen,  or  ever  will  arise,  under  the  rule 
for  which  appellants  contend. 

On  the  other  hand,  the  rule  for  which  ap- 
pellees contend,  and  which  is  now  for  the 
first  time  approved  by  the  majority  of  this 
court,  will  occasion  great  inconvenience,  de- 
lay, and  cost,  and  result  in  numerous  mis- 
carriages of  justice.  Because  of  the  infirm- 
ities of  memory,  judges  will  fail,  just  as  in 
this  case,  to  order  at  the  close  of  the  day's 
session  an  adjournment  or  recess  of  the  court 
session  until  the  following  day  or  to  a  distant 
day.  On  account  of  some  casualty  the  judges 
will  fall  to  attend  court  on  the  distant  day 
of  the  regular  term  to  which  same  has  been 
adjourned,  but  may  be  able  a  day  or  so 
thereafter  to  resume  court  functions  and  con- 
tinue the  business  already  begun.  Such  oc- 
currences are  attested  by  the  experience  and 
observation  of  nearly  every  trial  judge.  Yet 
the  highly  technical  rule  now  announced  by 
this  court  would  cause,  under  the  above  cir- 
cumstances, the  term  of  court  to  lapse,  and 
all  the  annoyance  and  expense  incident  to 
proceedings  begun,  but  not  concluded,  would 
have  to  be  repeated. 

I  greatly  fear  we  shall  often  be  confronted 
with  records  which  will  compel  us,  under 
the  rule  now  sanctioned  by  the  court,  be- 
cause of  some  such  sheer  technicality  as 
above  set  forth,  to  reverse  causes  of  the  great- 
est magnitude.  Then,  indeed,  will  this  court 
find  itself  in  a  dilemma,  which,  with  slight 
paraphrase,  is  aptly  described  in  the  lan- 
guage of  the  immortal  Pike: 


"The  ghosts  of  the  sound  rule  haunt  ua^ 
The  ills  of  the  bad  rule  taunt  us, 
And  disappointments  daunt  us, 
Every  year." 

Some  of  the  cases  cited  in  appellant's  brief 
portray  most  forcefully  the  absurdities  and 
the  disasterous  omsequences  to  court  pro- 
ceedings that  would  oftimes  inevitably  fol- 
low under  the  rule  now  adopted  by  the  court. 
I  refer  especially  to  the  cases  of  U.  P.  By. 
Go.  V.  Hand,  People  v.  Sullivan,  and  In  re 
Dossett,  supra. 

Again,  it  is  stated  in  the  majority  opinion 
that  "the  case  before  us  does  not  involve  an 
instance  where  the  county  court  suspended 
business  without  a  specific  order  of  adjourn- 
ment and  resumed  its  function  the  next  da!y, 
but  the  facts  of  the  case  are  that  the  court 
met  on  a  distant  date — after  the  intervention 
of  29  days  without  convening  the  court  in 
the  meantime,"  etc.  The  above  statement 
shows  that  the  court  has  made  an  egregious 
mistake  as  to  the  facts,  and  emphasizes  the 
truth  of  what  I  said  in  the  beginning,  to  wit: 
"An  accurate  statement  of  the  facts  is  a  pre- 
requisite to  a  proper  application  of  the  law." 
The  record  must  speak  for  itself.  I  have  set 
it  forth,  together  with  the  undisputed  testi- 
mony of  the  judge  who  made  it. 

The  facts  are  that  the  court  was  in  regu- 
lar session  on  January  9th  and  again  on  the 
18th  of  January.  So  that,  instead  of  being 
an  "intervention  of  twenty-nine  days/'  th»« 
was  an  intervention  of  only  nine  days.  This 
fact  is  of  controlling  significance.  For  I  con- 
cede that  if  no  order  was  entered  of  record 
by  the  court  or  judge  calling  a  special  .ad- 
journed session  for  the  7th  of  February,  and 
that  without  such  order  the  court  Undertook 
to  convene  on  the  latter  date,  then  the  Janu- 
ary term  would  have  lapsed.  If  such  were 
the  facts,  the  proceedings  had  on  the  7th  of 
February,  1918,  would  be  coram  non  judice 
and  void,  for  the  reason  that  the  regular 
term  of  the  probate  court  began  on  the  third 
Monday  in  January,  and  the  regular  January 
term  of  the  county  court  expired  by  opera- 
tion of  law  on  the  convening  of  the  probate 
court.  The  facts,  however,  being  as  I  have 
stated  them,  the  proceedings  of  the  county 
court  on  February  7,  1918,  were,  as  I  have 
shown,  in  all  things  regular,  and  its  judg- 
ment creating  the  district  was  valid. 

May  I  ask  in  this  connection,  are  we  to  in- 
fer from  the  statement  in  the  opinion  last 
above  quoted  that  if  the  court  had  resumed 
its  functions  the  next  day  after  the  9th  of 
January  or  on  some  succeeding  day,  but  not 
so  far  distant  as  the  <7th  of  February,  there- 
by reducing  the  interval  to  less  than  29  days, 
that  the  January  term  would  not  have  laps- 
ed? If  so,  then  this  portion  of  the  opinion 
is  a  mere  begging  of  the  question  and  incon- 
sistent with  other  portions.  The  issue  be- 
tween appellants  and  appellees  Is  sharply 
drawn.     The  court  in  the  majority  opinion 
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correctly  states  appellant's  contention,  to 
wit,  **that  where  a  court  meets  at  the  prop- 
er time  and  place  specified  by  law  the  term 
continues  until  the  beginning  of  another  reg- 
ular term,  which  breaks  the  continuity,  or 
until  there  has  been  an  aflarmative  order  of 
the  court  adjourning  without  day  or  to  a 
specified  day."  After  stating  that  sudi  was 
the  common-law  rule,  the  court  then  express- 
ly repudiates  it,  saying  that  It  was  based  up- 
on the  fiction  at  common  law  that  a  term  of 
court,  however  long,  was  but  one  day;  that 
if  "that  rule  still  prevails  making  terms  of 
court  continue  from  day  to  day  without  an 
order  of  court,  then  it  is  surplusage  for  the 
lawmakers  to  require  an  adjourned  sessi(m," 
etc.  The  opinion  of  the  court  plainly  holds 
that  to  continue  a  regular  session  of  court, 
once  begun,  from  day  to  day,  requires  an  af- 
firmative order.  Such  is  the  appellees'  con- 
tention. The  court  sustains  the  contention 
of  the  appellees,  and  thereby  overrules  the 
contention  of  appellants.  There  is  no  middle 
ground  between  these  contentions.  Now,  if 
an  affirmative  order  continuing  the  session 
of  court  from  day  to  day,  or  to  a  more  dis- 
tant day,  is  necessary  to  prevent  the  term 
from  lapsing,  and  to  preserve  the  court's  Ju- 
risdiction, then,  at  the  close  of  a  day's  ses- 
sion of  court,  if  the  court  for  any  reason 
whatever  fails  to  make  an  order  adjourning 
the  session  till  the  next  day  and  so  on,  or  to 
a  specified  future  day,  the  moment  the 
court  fails  to  make  such  order,  eo  instan- 
ti  the  term  lapses  and  the  court  loses  Juris- 
diction. What  difference  could  it  make  in 
such  case  whether  the  delay  of  the  court  to 
return  and  to  attempt  to  resume  its  session 
was  for  one  day  or  forty?  Jurisdiction  Is 
the  power  to  hear  and  determine  causes. 
Rose  V.  Christinet,  77  Ark.  582,  92  S.  W.  866, 
and  other  cases  cited  in  2  Crawford's  Digest, 
§§  1  and  2;  4  Words  &  Phrases,  "Jurisdic- 
tion," and  cases  cited;  1  Black  on  Judg- 
ments, §  215.  When  Jurisdiction  during  a 
term  is  once  lost,  it  is  lost  forever,  so  far  as 
that  term  is  concerned.  It  is  not  a  matter 
of  degrees.  Once  lost,  it  is  beyond  the  power 
of  the  Judge  to  restore  it. 

Again,  it  IS  stated  in  the  majority  opinion 
that  the  common-law  rule  for  which  appel- 
lants contend  "was  a  part  of  the  fiction  that 
a  term  of  court,  however  long  extended,  was 
but  a  day,  and  that  all  Judgments  and  orders 
of  the  court  were  of  that  same  day."  We  can 
only  determine  whether  the  common-law  rule 
contended  for  by  appellants  was  a  part  of  the 
common-law  fiction  by  tracing  the  hls£ory  of 
such  fiction. 

"Throughout  all  Christendom,  in  very  early 
times,  the  whole  year  was  one  continual  term 
for  hearing  and  deciding  causes."  Later, 
"the  churcli  interposed  and  exempted  cer- 
tain holy  seasons  from  being  profaned  by 
the  tumult  of  forensic  litigations,"  and  "law 
terms  were  appointed  with  an  eye  to  those 
canonical  prohibitions."  There  were  four  of 
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these  terms,  designated  as  Hillary,  Easter, 
Trinity,  and  Michaelmas.  "In  each  of. these 
terms  were  stated  days  called  days  in  bank 
(dies  in  banco),  to  which  all  original  writs 
were  made  returnable,"  and  they  "were  call- 
ed the  returns  of  that  term.*"  "Every  term 
had  more  or  less."  The  first  return  day  in 
every  term  was  the  essoign  or  excuse  day. 
Three  days  of  grace  were  allowed.  'There- 
fore at  the  beginning  of  each  terra  the  court 
did  not  usually  set  for  the  dispatch  of  busi- 
ness tUl  the  fourth  or  appearance  day."  The 
courts  sat  ''till  the  quarto  die  post  or  appear- 
ance day  of  the  last  return,  which  is  there- 
fore the  end  of  each  of  them."  3  Blackstone's 
Com.  c.  18,  pp.  274  to  279,  and  notes;  8 
Chitty,  Gen.  Practice,  c.  3,  p.  89  et  seq. 

At  the  common  law  writs  were  made  re- 
turnable at  least  15  days  from  the  date  (teste) 
when  they  were  issued,  to  give  the  defend- 
ant time  to  appear  "upon  some  day  in  one  of 
the  four  terms  in  which  the  court  sets  for  the 
dispatdi  of  business."  3  Blackstone,  Com.  c 
18,  pp.  275  to  279,  and  notes;  3  Chitty 's  Gen. 
Practice,  c  8,  p.  89  et  seq. 

Contemporaneous  with  the  establishment 
of  terms  of  court,  at  least  in  very  remote 
times,  aU  Judgments  of  the  law  courts,  no 
matter  on  what  day  of  the  sitting  or  session 
during  the  term  same  were  rendered,  related 
back  to  the  first  or  return  day  of  the  term  in 
cases  where  they  might  have  been  rendered  on 
that  day.  Greenway  et  al.  v.  Fisher,  7  B.  & 
C.  198;  Wright  et  al.  v.  Mills,  Hurlstone  & 
Norman's  (Exchequer)  487-491 ;  Johnson  v. 
Smith,  2  Burr,  967 ;  Wynne  v.  Wynne,  1  WUs. 
(K.  B.)  39;  3  Chitty,  Gen.  Prac  101;  1 
Black  on  Judgments,  §  441;  1  B^eeman  on 
Judgments,  |  39.  In  the  very  nature  of  the 
case  it  was  physically  impossible  for  the 
Judges  and  other  court  functionaries  to  hold 
a  continuous  session  of  court  from  the  begin- 
ning to  the  close  of  the  term.  Hence  it  was 
but  a  fiction  to  say  the  courts  were  in  session 
but  one  day  covering  the  period  of  the  en- 
tire term. 

The  above  rule  of  the  common  law  as  to 
Judgments,  and  the  fiction  on  which  it  was 
based,  obtained  in  England  until  the  act  of 
ParUament  in  1676  changed  it  29  Car.  II, 
c.  3. 

We  had  a  territorial  statute  in  harmony 
with  the  common-law  rule  passed  July  3, 
1807.  Steel  &  McCampbell's  Dig.  Laws  of 
Ark.  p.  339,  §  70;  Keatts  v.  Fowler's  Devi- 
sees, 22  Ark.  483-486.  This  rule  and  fiction 
of  the  common  law  were  therefore  a  part  of 
the  common  law  adopted  by  us  in  the  Revis- 
ed Statutes  of  December,  1837  (Rev.  Stat,  c 
28,  sections  623,  624,  Kirby's  Digest).  The 
rule,  however,  as  to  Judgment  Hens  was  re- 
pealed by  the  act  of  March  5,  1838  (Rev. 
Stat.  c.  84).    See,  also,  §  4438,  Kirby's  Digest. 

From  the  above  brief  history  we  discover 
that  "sessions"  (not  terms)  of  court,  how- 
ever many  during  the  term,  were  all  con- 
sidered, by  fiction  of  law,  as  of  one  day. 
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the  first  or  return  day  of  the  term,  In  order 
that  judgments,  no  matter  on  what  day  they 
were  In  fact  rendered,  might  relate  back 
and  take  effect  as  of  the  first  or  return  day 
when  they  might  have  been  rendered.  We 
discover  that  this  fiction  of  the  common  law 
as  to  sessions  of  court  and  the  rule  as  to 
judgments  were  adopted  by  and  remained 
with  us  for  a  short  time,  until  expressly 
abolished  by  statute. 

Let  it  be  observed  that  there  was  never 
any  fiction  at  the  common  law  concerning 
the  "term"  or  "terms"  of  court.  The  fiction 
was  concerning  the  "session"  or  "sessions" 
of  court.  There  is  a  clear  distinction  between 
the  words  "term"  or  "terms"  of  court  and 
the  words  "session"  or  "sessions"  of  court. 
The  word  "term,"  when  used  with  reference 
to  a  court,  signifies  the  period  during  which 
the  court  may  or  may  not  be  in  actual  ses- 
sion, while  the  word  "session"  signifies  the 
time  during  the  term  when  the  court  actually 
sits  for  the  transaction  of  business.  The 
session  commences  when  the  court  convenes 
for  the  term,  and  continues  (by  fiction)  until 
final  adjournment  either  before  or  at  the 
expiration  of  the  term.  "The  term  of  the 
court  is  the  time  prescribed  by  law  during 
which  it  may  be  in  session.  The  session  of 
the  court  is  the  time  of  its  actual  sitting." 
Bouvler's,  Anderson's,  Black's  Law  Diets, 
verba  **Term,"  "Session";  Webster's  New 
Int.;  Funk  &  Wagnall's  Diet,  verba  "Term," 
"Session".  See,  also,  Horton  &  Heil  v.  Mil- 
ler, 38  Pa.  270. 

There  may  be,  and  usually  are,  many  sit- 
tings or  sessions  of  court  during  a  term,  with 
intervals,  long  or  short,  as  the  convenience 
of  suitors  and  the  exigencies  of  the  business 
require,  to  be  determined  by  the  presiding 
judge.  The  jurisdiction  of  the  court  to  con- 
tinue to  hold  a  session  during  the  term  is  not 
affected  by  the  numUer  of  sessions,  the  length 
of  time  between  them,  or  the  failure  of  the 
court  to  hold  a  session  as  per  the  day  ap- 
pointed. The  jurisdiction  to  hold  a  session 
during  the  term  continues  to  the*end  thereof, 
unless  the  court  sooner  adjourns  its  sessions 
finally  or  for  the  term.  However,  to  say  that 
such  sessions,  broken  by  intervals  of  days, 
weeks  or  months,  is  a  continuous  session  as 
of  one  day,  is  to  express  a  fiction.  But  since 
a  "term"  of  court  by  the  common  law,  as 
shown  above,  is  a  period  during  the  whole  of 
which  sessions  of  court  might  be  held,  it 
is  not  a  fiction,  but  a  reality,  to  speak  of  it 
as  if  it  were  but  one  day.  In  other  words  a 
"term"  of  court,  spoken  of  as  a  period  during 
the  whole  of  which  sessions  of  court  may  be 
had,  is  an  integer,  like  as  a  day  Is  an  integer 
in  the  calendar  for  measuring  time. 

I  am  aware  that  lawmakers,  lexicograph- 
ers, authors  of  text-books  on  the  law,  and 
judges  of  courts  frequently  use  the  words 
"term"  and  "session,"  when  applied  to  courts, 
interchangeably    and    often    synonymously. 


But,  if  traced  to  their  origin  and  critically 
examined,  it  will  be  found  that  the  distinc- 
tion between  them  is  quite  clear.  As  is  said 
by  the  Supreme  Court  of  Texas  In  Lipari  v. 
State,  19  Tex.  App.  431-433: 

"It  is  true  that  lexicographers  give  very  nearly 
the  same  meaning  to  the  two  words,  and  malce 
them  almost  synonymous;  yet  it  will  be  found 
upon  close  examination  that  the  distinction  in 
their  signification  which  we  have  stated  is  the 
correct  one." 

A  failure  to  observe  the  distinction  between 
the  words  "term"  and  "session,"  and  the  use 
of  the  words  synonymously  and  interchange- 
ably, I  opine  would  be  of  little  or  no  practical 
importance  except  in  cases  where  such  use 
affected  the  jurisdictton.  Such  is  the  case 
here. 

The  fiction,  therefore,  at  the  commcm  law 
was  that  all  sessions  of  court  held  on  differ- 
ent days,  however  many,_of  the  term,  were 
considered  as  a  continuous  session  of  one 
day.  And  the  purpose  of  this  was  that  all 
judgments  might  take  effect  from  that  day. 
I  fail  to  see  that  such  fiction  has  any  connec- 
tion whatever  with  the  common-law  rule 
that  a  term  of  court  was  a  fixed  period  which, 
as  to  continuity,  not  length,  was  regarded  as 
a  matter  of  fact,  not  fiction,  as  (me  day  in 
which  sessions  of  court  might  be  held.  . 
'  In  Ex  parte  Baldwin,  supra,  the  Chief 
Justice,  speaking  for  the  court,  said: 

"The  ancient  rule  was  that  a  term  of  conrt 
was  considered  as  of  one  day,  and  the  court 
deemed  to  be  continuously  in  session  from  be- 
ginning of  the  term  until  final  adjournment" 

Thus  we  recogniJBe,  by  way  of  historical 
narrative,  the  continuity  of  a  term  and  also 
of  a  "session"  of  court  at  the  common  law, 
but  we  were  not  called  upon  by  the  facts  to 
make  any  distinction  in  their  meaning  and 
we  did  not  do  so.  Further  along  in  the  opin- 
ion, however,  we  used  this  language:  "Our 
statute  manifestly  contemplates  different 
days  of  the  term  of  court."  And  in  State  ex 
rel.  Hall  v.  Canal  Construction  Company  we 
repeated  this  language,  and  added: 

"Section  1531  of  Barby's  Digest  provides  for 
the  adjournment  of  court  to  a  distant  day.  Thi8 
shows  that  we  have  departed  from  the  com- 
mon-law rule  that  a  term  of  court  shall  be  con- 
sidered as  one  day." 

It  is  now  urged  by  counsel  for  appellees 
that  this  court  by  the  use  of  the  language, 
"our  statute  manifestly  contemplates  differ- 
ent days  of  the  term  of  court,"  decided  that 
the  common-law  rule  for  which  appellants 
contend  has  been  abrogated.  To  correctly  hi- 
terpret  the  language  of  an  opinion  it  must 
be  construed  in  the  light  of  tlie  facts  upcm 
which  it  is  based.  In  Ex  parte  Baldwin  and 
State  ex  rel.  v.  Canal  Construction  Com- 
pany, supra,  the  court  dealt  with  affirmative 
orders  adjourning  the  regular  term  of  court 
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to  a  special  adjourned  session,  1.  e.,  a  session 
beyond  the  period  fixed  for  the  regular  term. 
True,  Judge  Hart  in  the  latter  case  states 
that  the  "court  adjourned  to  a  fixed  day 
later  in  the  term."  But  this  was  a  mistake 
of  fact  and  doubtless  an  inadvertence.  I 
mentioned  it  here  for  the  sake  of  accuracy, 
and  because,  whatever  may  be  the  language 
in  the  opinion,  the  decision  was  correct  by 
reason  of  the  fact  that  the  court  session  was 
adjourned  for  the  period  of  the  regular  term 
and  td  a  special  adjourned  session  beyond  it. 
So  that  the  court  did  not  have  before  it  in 
the  above  cases  the  issue  as  to  whether  or  not 
there  was  a  continuity  of  the  regular  term. 
The  court,  therefore,  by  the  language  used 
in  these  opinions,  could  not  have  properly  de- 
cided that  the  common-law  rule  as  to  the  con- 
tinuity of  a  term  of  court,  as  contended  for 
by  appellants,  had  been  abrogated  by  our 
statute.  Any  language  in  the  opinions  in 
those  cases  susceptible  of  such  construction 
would  be  the  purest  obiter. 

Since  the  issue  is  now  so  sharply  drawn 
between  us  as  to  what  was  really  decided  in 
those  cases,  I  am  free  to  confess  that  the 
language,  "our  statute  manifestly  contem- 
plates different  days  of  a  term  of  court,"  and 
other  language  there  used,  was  not  as  clear 
as  it  might  or  should  have  been  to  prevent 
any  possible  confusion  and  misapprehension 
of  the  law.  The  language,  "our  statute  mani- 
festly contemplates  different  days  of  the 
term  of  court,"  should  be  construed  to  mean 
that  the  statute  contemplates  different  days 
during  the  fixed  and  continuous  period  set 
apart  by  law  for  a  term  of  court  in  which  ses- 
sions of  court  may  be  held.  The  history, 
supra,  of  terms  of  court,  discloses  that  at  the 
common  law  there  were  different  days  of  a 
term  of  court  during  which  a  session  of  court 
might  be  held.  Therefore  the  common-law 
rule  contemplates  different  days,  and  in  this 
respect  is  in  perfect  harmony  with  our  stat- 
ute. 

Section  1531  of  Kirby's  Digest,  which  the 
court  now  holds  abrogates  the  common-law 
rule,  was  a  part  of  the  Revised  Statutes 
(1838),  yet  we  find  this  court,  through  Judge 
Walker  in  1850,  declaring  that  "the  whole 
term  is  but  one  day  in  contemplation  of  law." 
State  Bank  v.  Arnold  et  al.,  11  Ark.  347.  And 
again,  in  1853,  this  court,  through  the  same 
judge,  says: 

"A  whole  term,  in  contemplation  of  law,  is 
considered  as  one  day;  and,  by  a  legal  fiction, 
it  may  be  said  that  time  between  the  submis- 
sion and  determination  of  a  cause  is  but  one 
day.  So  that  the  practice  may  be  settled  by 
long  usage  in  this  court,  upon  the  authority 
of  numerous  decisions  of  other  courts  direct- 
ly in  point,  and  upon  reason  and  analogy." 
Cunningham  v.  Ashley  et  al.,  13  Ark.  653-^673. 

Here  it  may  be  noted,  in  passing,  that  the 
learned  judge,  in  speaking  of  the  continuity 
of  a  term  of  court  as  of  one  day,  did  not 


say  it  was  because  of  any  fiction.  But  when 
he  referred  to  t^e  session  as  being  but  one 
day  (although  of  much  longer  duration)  he 
says  this  was  "by  a  legal  fiction."  Thus  in 
applying  the  fiction  to  the  "session,"  and  not 
to  the  "term,"  of  court,  he  observed  the  prop- 
er distinction  between  them. 

Our  attention  was  called  to  Cunningham  v. 
Ashley  et  al.,  supra,  in  Ex  parte  Baldwin, 
supra,  and  if  the  court  had  intended  in  the 
latter  case  to  overrule  the  doctrine  that  "a 
whole  term  in  contemplation  of  law  is  con- 
sidered as  one  day"  the  court  would  have 
so  stated  in  express  terms,  and  would  have 
commented  upon  and  overruled  Cunningham 
V.  Ashley  et  al.,  supra.  In  State  ex  rel.  Hall 
V.  Canal  Construction  Company  the  court 
only  followed  ex  parte  Baldwin.  So  I  con- 
clude that  we  have  heretofore  decided  that 
a  term  of  court  is  a  continuous  period  as  of 
one  day,  and  that  Ex  parte  Baldwin  and 
State,  etc.,  v.  Canal  Construction  Company 
do  not  decide  to  the  contrary. 

But  let  me  concede  for  the  sake  of  the  ar- 
gument that  at  the  common  law  there  was  a 
fiction  concerning  the  continuity  of  a  term 
of  court,  and  that  a  "term"  of  court  and  a 
"session"  of  court  have  precisely  the  same 
meaning.  Then  it  is  certainly  true,  as  we 
have  seen,  that  the  fiction  of  the  common 
law  which  considered  a  "term"  or  "session" 
of  court  (using  the  words  synonymously)  as 
of  one  day,  had  its  ori^  in  the  purpose  to 
have  all  judgments  entered  as  of  the  first  or 
I'eturn  day  of  the  term.  This  fiction,  there- 
fore, was  abolished  not  by  section  1531,  as 
contended  by  the  majority,  but  by  the  stat- 
ute, supra,  making  all  liens  of  judgments 
take  effect  from  the  day  of  their  rendition. 

Now  because  the  fiction  pertaining  to  the 
date  of  the  rendition  of  judgments,  so  as  to 
make  their  liens  take  effect  from  the  same 
day,  has  been  abolished,  is  no  reason  for 
holding  that  all  other  useful  rules  of  proced- 
ure growing  out  of  the  fiction  have  also  been 
set  aside.  On  the  contrary,  these  other  rules 
should  be  preserved  and  the  fiction  retained 
if  necessary  for  that  purpose.  There  is  noth- 
ing sacrosanct  about  legal  fictions  further 
than  they  may  be  made  to  serve  the  ends  of 
right  and  justice.  The  ancient  maxim  is 
that :  ^  "All  fiction  of  law  is  founded  in  equi- 
ty." "Equity  is  the  life  of  legal  fiction." 
Broom's  Legal  Maxims,  106.  In  Morris  v. 
Pu^,  3  Barr.  1243,  Lord  Mansfield  remark- 
ed: "Fictions  of  law  hold  only  in  respect  of 
the  ends  and  purposes  for  which  they  were 
invented;"  and  to  this  may  I  add  that  with 
respect  to  such  ends  and  purposes  they 
should  and  do  hold  until  expressly  repealed 
by  statute. 

If  the  rule  for  which  appellants  contend 
had  its  origin  in  a  fiction  of  the  common  law, 
and  if  that  fiction  has  been  abrogated  by 
statute,  and  if  such  annulment  carries  with 
it  the  rules  of  practice  growing  out  of  the-  fic- 
tion (as  the  majority  now  hold),  then  not 
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only  the  rule  and^  review,  but  other  rules 
founded  on  the  fiction,  long  established,  often 
approved  by  this  court,  and,  until  now,  deem- 
ed prerequisite  to  the  administration  of  jus- 
tice, have  also  been  annulled.  For  example, 
growing  out  of  the  fiction  that  a  session  is 
deemed  as  of  one  day  is  the  rule  mentioned 
in  Cunningham  v.  Ashley,  supra,  that  where 
either  party  dies  after  the  cause  is  submit- 
ted, and  before  final  judgment,  the  judgment 
may  be  rendered  in  the  names  of  the  origi- 
nal parties  as  of  a  day  previous  to  such 
death.  Pool  v.  Loomis,  5  Ark.  110.  See,  al- 
so, Trapnell  et  al.  v.  Burton  et  aL,  24  Ark. 
872-373  (last  syllabus).  Another  rule  based 
on  the  fiction  is  that  a  court  has  the  power 
during  the  whole  of  the  term  at  which  a 
judgment  or  order  is  rendered  to  set  aside, 
vacate,  and  annul  its  judgment  and  orders. 
Such  has  been  the  unvarying  rule  in  this 
state  from  the  first,  and  it  has  been  the  rule 
in  all  other  jurisdictions,  state  and  federal, 
in  (this  country.  Eeatts  v.  Rector,  1  Ark.  391; 
Smith  V.  Dudley,  2  Ark.  66;  Walker  et  al.  v. 
Jefferson,  5  Ark.  23-25;  Ashley  v.  Hyde,  6 
Ark.  100,  42  Am.  Dec.  685;  and  other  cases 
cited  in  3  Crawford's  Digest,  p.  3017,  "Judg- 
ments," and  on  down  to  Wells  Fargo  &  Ca 
V.  Baker  Lbr.  Co.,  107  Ark.  415,  155  S.  W. 
122;  23  Cyc.  901,  and  cases  in  note. 

If  a  question  were  presented  to  this  court 
involving  the  existence  of  the  rules  last  above 
mentioned,  we  could  not  logically  escape  the 
conclusion,  under  the  doctrine  of  the  majori- 
ty opinion,  that  since  the  fiction  that  a  term 
or  session  of  court  was  but  one  day  had  been 
abrogated  by  statute  all  the  rules  founded  up- 
on the  fiction  had  died  with  it.  All  general 
courts  of  record  in  the  meanwhile  would  be 
justified  in  so  construing  the  opinion. 

Third.  The  circuit  court  erred  in  quashing 
the  judgment  of  the  county  court  creating 
the  district  for  the  reason  that  appellees  de- 
layed for  a  period  of  nearly  eight  months 
after  the  judgment  was  rendered  before  fil- 
ing their  petition  for  writ  of  certiorari.  The 
court  disposes  of  appellants'  contention  on 
this  branch  of  the  case  as  follows: 

**We  are  of  the  opinion  that  the  trial  judge 
did  not  abuse  his  discretion,  under  the  oircum- 
stances,  in  granting  the  relief  sought.  The  rec- 
ord shows  that  the  petition  for  certiorari  was 
filed  iM  the  circuit  court  on  September  30th, 
and  it  was  heard  at  the  October  term,  1918. 
In  the  meantime  appellees  were  contesting  their 
assessments,  and  as  a  part  of  their  contest 
brought  up  for  review  the  county  court's  rec- 
ord establishing  the  district.  The  amount  of 
assessments  of  benefits  had  not  been  finally  set- 
tled when  the  present  attack  on  the  validity 
of  the  organization  was  begun.  We  are  of  the 
opinion  that  appellees  are  not  chargeable  with 
unnecessary  delay." 

There  is  no  allegation  in  the  petition  for 
certiorari  giving  any  cause  or  excuse  for  the 
delay  in  presenting  the  petition.  No  proof 
was  adduced  at  the  hearing  showing  any 


cause  or  excuse,  for  the  delay.  Indeed,  ap- 
pellees do  not  pretend  in  their  brief  that 
there  was  any  excuse  for  the  delay. 

The  record  shows  that  the  assessmentB 
were  cihaUenged  on  the  ground  that  the  court 
was  not  l^^y  in  session,  and  because  of  al- 
leged jurisdictional  defects  growing  out  of  a 
failure  to  comply  with  certain  statutory  re- 
quirements in  making  the  assessments.  Ap- 
pellees now  contend  that  appellants'  charge 
against  them  of  unreasonable  delay  is  fully 
answered  by  the  fact  that  they  in  apt  time 
attacked  the  assessments  on  the  ground  that 
the  county  court  had  no  jurisdiction  to  estab- 
lish the  district  They  also  contend  that  the 
question  of  jurisdiction  to  establish  the  dis- 
trict could  be  raised  by  appellees  at  any  time 
in  the  absence  of  any  act  on  their  part  creat- 
ing an  estoppel.  The  court  sustains  appel- 
lee^ contention  that  there  was  no  unreasoo- 
able  delay  on  their  part  because  they,  "as  a 
part  of  their  contest,  brought  up  for  review 
the  county  court's  record  establishing  the  dis- 
trict" 

Section  3  of  Act  338  of  Acts  of  1915  pro- 
vides: 

"The  order  of  the  county  court  establishing  a 
road  improvement  district  shall  have  the  force 
and  effect  of  a  judgment  and  shall  be  deem<?d 
conclusive,  final  and  binding  upon  all  territory 
embraced  in  said  district,  and  shall  not  be  sub- 
ject to  collateral  attack,  but  only  to  direct  at- 
tack on  appeal.  Any  owner  of  real  property 
^  *  *  may  appeal  from  said  judgment  with- 
in thirty  days  by  filing  an  affidavit  for  appeal, 
stating  in  said  affidavit  the  special  matter  on 
which  said  appeal  is  taken." 

In  sections  13  and  14  provisions  are  made 
for  the  property  owners  to  contest  the  assess- 
ments. The  proceedings  are  expressly  limit- 
ed to  the  "purpose  of  having  any  errors  ad- 
justed, or  any  wrongful  or  grievous  assess- 
ment corrected,"  and  "any  owner  of  real 
property  within  the  district  may  appeal  from 
the  judgment  fixing  the  assessment  of  bene- 
fits or  damages." 

This  court  in  the  very  recent  cases  of  Chi- 
cago, R.  I.  &  P.  Ry.  Go.  V.  Road  Improvement 
Dlst.  No.  1  of  Prairie  County,  269  S.  W.  725, 
and  Mo.  Pac.  Rd.  Co.  v.  Conway  County 
Bridge  Dlst,  134  Ark.  292,  204  S.  W.  630,  held 
under  special  statutes,  containing  similar 
provisions  to  those  above  quoted,  that,  an  ap- 
peal from  a  final  order  or  judgment  adjust- 
ing and  assessing  the  benefits,  "the  inquiry 
should  be  confined  to  an  ascertainment  of 
the  benefits" ;  that  the  validity  of  the  special 
statute  creating  the  district  was  not  involved 
on  an  appeal  from  the  order  of  assessment 
of  benefits,  but  that  the  validity  of  the  stat- 
ute could  only  "be  tested  in  another  appro- 
priate action  instituted  for  that  purpose.** 
In  the  first  of  the  above  cases  we  said: 

"The  prosecution  of  the  appeal  to  Ae  county 
court,  and  thence  to  the  dreuit  court,  coald 
only  raise  the  question  of  correctness  of  tor 
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sessments  of  benefits,  and  we  confine  onrselvee 
to  a  consideration  of  that  issue  without  looking 
to  the  statute  to  determine  whether  any  oth- 
er objections  can  be  made  to  the  proceedings." 

Ignorance  of  the  law  exenaes  no  one.  In 
contemplation  of  law,  as  settled  by  the  above 
cases,  the  appellees,  by  an  appeal  frora  the 
order  assessing  the  benefits,  '*conld  not  bring 
np  for  review  the  county  conrt's  record  es- 
tablishing the  district."  In  precise  words 
the  majority  decides  in  the  present  case  that 
this  can  be  done  as  an  excuse  for  the  delay 
of  appellees  in  applying  for  the  writ  of  cer- 
tlorarL  How  this  decision  can  be  reconciled 
with  the  above  cases  baffles  my  comprehen- 
sion. The  above  cases  are  not  referred  to  in 
the  majority  opinion.  Therefore  It  was  not 
the  intention  of  the  court,  I  take  It,  to  over- 
rule them.i 

Appellees  are  represented  in  this  lawsuit 
by  able  attorneys.  We  may  safely  assume 
they  knew,  or  should  have  known,  that  the 
statute  under  which  this  district  was  created 
provides  that  an  appeal  may  be  taken  from 
the  judgment  of  the  county  court  establishing 
the  district  within  80  days,  and  that  "any 
party  not  appealing  within  the  time  pre- 
scribed shall  be  deemed  to  have  waived  any 
objections  he  may  have  to  said  order,  and  to 
have  relinquished  all  rights  he  may  have  to 
question  same.  Section  8,  Act  838,  supra. 
Wo  may  also  assume  that  appellees'  counsel 
were  familiar  with  the  above  decisions. 
However  this  may  be,  appellees  must  be  held 
to  have  had  knowledge  of  the  above  statutes 
and  decisions.  But  whether  they  had  actual 
knowledge  thereof  or  not,  they  are  bound  by 
the  law  as  if  they  had.  Appellees  should  not 
be  allowed  to  avail  themselves  of  the  affirma- 
tive relief  they  seek  by  setting  up  as  an  ex- 
cuse for  their  delay  a  mistake  of  law  pure 
and  simple,  made  alone  by  themselves  or  their 
attorneys.  "Where  the  general  law  of  the 
land — the  common  jus — ^is  involved,  a  pure 
and  simple  mistake  in  any  kind  of  transac- 
tion cannot  be  relieved."  2  Pom.  Eq.  Jur.  f 
849.  It  therefore  appears  that  appellees  al- 
lowed the  time  to  expire  for  taking  an  ap- 
peal from  the  judgment  establishing  /  the 
district,  and  permitted  the  labor  and  expense 
incident  to  such  proceedings  as  if  they  were 
valid  ;  that  they  attempted  to  raise  the  issue 
of  the  validity  of  the  order  establishing  the 
district  for  the  first  time  on  appeal  from  an 
order  adjusting  the  assessment  of  benefits, 
when  they  knew,  or  at  least  by  reasonable 
diligence  should  have  known,  such  issue  could 
not  be  so  raised ;  that  they  waited  for  a  peri- 
od of  eight  and  one-half  months  before  asking 
the  writ  of  certiorari  to  quash  the  judgment 


^  Since  this  case  was  decided  this  court  on  July 
14,  1919,  In  Kansas  City  Southern  Rd.  Co.  y.  Road 
Imp.  Dial,  of  Little  River  County.  215  8.  W.  — , 
decides  that  the  doctrine  of  the  ahoye  cases  applies 
to  the  Alexander  Road  Law,  covering  the  precise 
point  for  which  I  contend.— O.  D.  W. 


creating  the  district  Instead  of  holding  un- 
der the  above  facts  that  appellees  "are  not 
chargeable  with  unnecessary  delay,"  the 
holding,  it  occurs  to  me,  undoubtedly  should 
be  that  their  delay  was  unreasonable  and 
without  even  a  shadow  of  excuse. 

The  Alexander  law  is  a  general  law  "for 
the  creation  and  establishment  of  road  im- 
provement districts,  for  the  purpose  of  build- 
ing, constructing,  and  maintaining  the  high- 
ways of  the  state  of  Arkansas."  Title  of  the 
act  The  v0>Tk  affects  the  public  and  is  of 
a  public  nature.  "In  cases  of  highway  pro- 
ceedings, the  interest  of  the  public  being  at 
stake,  the  petitioner  must  make  speedy  appli- 
cation to  entitle  him  to  a  review  of  the  pro- 
ceedings." 4  Enc.  P.  ft  P.  143.  See  State  v. 
Ten  Byck,  18  N.  J.  Law,  373,  and  other  cases 
cited  in  note,  "where  a  reversal  of  the  pro- 
ceedings sought  to  be  reviewed  would  result 
in  detriment  or  inconvenience  to  the  public, 
or  is  calculated  to  derange  the  interests  of 
society,  a  party  is  required  to  act  spe^ily 
in  making  his  al^pUcation,  and  any  unreason- 
able delay  in  so  doing  will  warrant  the  dis- 
missal of  the  wrtt"  4  Enc.  P.  &  P.  133; 
Keys  V.  Marin  County,  42  Cal.  252-256  (a 
public  road  case)  and  other  cases  cited  in 
note;  11  C.  J.  134,  and  cases.  See,  also, 
Black  V.  Brinkley,  54  Ark.  372, 15  S.  W.  lOJO ; 
Johnson  v.  West,  89  Ark.  604, 117  S.  W.  770: 
Sumerow  v.  Johnson,  56  Ark.  85,  19  S.  W. 
114. 

But  regardless  of  the  public  Interest  in- 
volved, in  the  absence  of  statutory  regula- 
tions, the  writ  of  certiorari  must  be  applied 
for  within  a  reasonable  time  after  the  as- 
sailed order  or  Judgment  has  become  final. 
What  constitutes  a  reasonable  time  is  a  ques- 
tion within  the  sound  judicial  discretion  of 
the  court.  This  discretion  Is  not  absolute. 
It  must  not  be  arbitrarily  or  capriciously 
exercised,  but  must  be  exercised  according 
to  the  settled  principles  of  law  applicable  to 
the  case  in  hand,  and  have  some  basis  of  rea- 
son and  Justice  to  rest  upon.  The  writ  is 
an  extraordinary  remedy.  It  will  lie  to  va- 
cate a  final  order  or  judgment  of  the  tribunal 
to  which  it  is  issued  where  that  tribunal  ex- 
ceeded its  Jurisdiction.  The  burden  is  upon 
the  one  who  invokes  this  remedy  to  allege 
facta  that  will  entitle  him  to  it.  If  tbe  facts 
alleged  are  denied,  he  must  -exonerate  him- 
self from  laches,  even  before  he  Is  entitled 
to  an  issuance  of  the  writ.  If  the  writ  has 
issued  and  return  made  thereon,  then  he 
must  be  prepared  to  prove  that  he  proceeded 
with  reasonable  dispatch  to  ask  for  such  re- 
lief. Where  there  has  been  unreasonable 
delay  in  applying  for  the  writ,  the  petitioner 
must  show  some  legal  excuse  therefor. 
Where  the  petitioner  fails  to  prove  that  he 
moved  with  reasonable  diligence,  after  the  or- 
der or  judgment  became  final  to  have  same  set 
aside,  then  if  the  writ  was  Issued  under  such 
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circumstances  It  was  done  improyidently,  and 
the  trial  court  abuses  its  discretion  if  it  falls 
to  quash  the  writ.  Especially  is  this  so  where 
the  public  interest  is  affected.  Such  failure 
is  an  error  for  which  this  court  on  review 
wUl  reverse  the  judgment  of  the  trial  court. 
These  are  famiUar  rules  of  law  concerning 
certiorari  as  settled  by  our  own  court.  Han- 
dle V.  Williams,  18  Ark.  880;  Floumoy  et 
al.  V.  Payne,  28  Ark.  87;  Moore  v.  Turner, 
43  Ark.  243 ;  Pearce,  ex  parte,  44  Ark.  509 ; 
BuTgett  V.  Apperson,  62  Ark.  211-222,  12  S. 
W.  559;  Black  V.  Brinkley,  supra ;  Sumerow 
V.  Johnson,  supra;  Johnson  v.  West,  supra. 
See,  also,  to  same  effect  cases  cited  in  1 
Words  &  Phrases,  618,  "Certiorari."  "As  dis- 
cretionary writ,"  5  R.  0.  li.  253.  254,  §f  5,  6; 
11  C.  J.  §§  125, 133,  141,  172,  293,  295,  309,  374, 
397,  410. 

In  Black  v.  Brinkley,  supra,  we  held  that, 
where  the  application  was  made  eight  months 
after  the  final  judgment,  to  set  same  aside, 
where  no  excuse  for  the  delay  was  offered, 
the  writ  will  be  refused.  lA  Johnson  et  al. 
V.  West,  supra,  we  said,  quoting  from  the  last 
case:  "The  rule  •  •  •  is  to  refuse  it 
when  the  party  seeking  it  fails  to  show  that 
he  has  proceeded  with  expedition  after  dis- 
covering that  it  was  necessary  to  resort  to  it, 
and  especially  where  great  public  inconven- 
ience will  result  from  its  use."  The  latter- 
case  was  an  effort  by  certiorari  to  quash  the 
judgment  of  the  county  court  establishing  a 
public  road,  and  there  was  a  delay  of  11 
months,  which  we  held  was  unreasonable. 

If  the  doctrine  of  these  and  other  cases 
cited  above  had  been  applied  to  the  facts  of 
this  record,  the  judgment  of  the  circuit  court 
would  have  been  reversed,  and  thje  cause  re- 
manded, with  directions  to  quash  the  writ  of 
certiorari  and  to  affirm  the  judgment  of  the 
county  court  establishing  the  district  The 
case  properly  should  have  ended  here  with 
that  result. 

Fourth.  In  conclusion  let  me  say  that  from 
my  point  of  view  a  misconception  of  the  facts 
has  led  to  an  erroneous  decision  against  ap- 
pellants. 

However  much  I  may  differ  with  my  asso- 
ciates 6n  the  facts,  if  that  were  all  I  would 
not  have  dissented.  But  the  court,  as  I  see 
it,  has  also  misapprehended  the  law  concern- 
ing certiorari,  and  concerning  the  continuity 
of  a  "term"  of  court    In  so  doing  it  has  over- 


ruled, by  clear  implication,  several  decisions 
of  this  court 

In  failing  to  observe  the  distinction  in 
meaning  between  ''terms"  of  court  and  "ses- 
sions" of  court,  the  opinion  of  the  majority 
practically  makes  every  day's  session  of  court 
a  term,  land,  if  the  lower  courts  fail  by  affirm- 
ative order  entered  upon  their  records  to 
adjourn  each  day's  session  to  another  day, 
the  term  lapses,  and  they  lose  jurisdiction 
over  that  term.  The  rules  now  adopted  in 
the  majority  opinion,  unless  changed  by  this 
court  or  legislative  fiat,  will  be  binding  on 
this  and  all  other  general  courts  of  record  in 
this  state. 

In  cases  where  property  rights  are  involved 
they  will  become  rules  of  property.  The  rules 
now  approved,  if  adhered  to,  will  necessarily 
set  aside  other  rules  which  have  become  so 
firmly  imbedded  in  the  jurisprudence  of  our 
state  that  to  uproot  them  now  will  lead  to 
inextricable  confusion  and  do  irreparable 
mischief. 

On  account  of  the  general  and  far-reacfaing 
consequejices  of  the  majority  opinion,  under 
the  rules  sanctioned  by  it,  I  do  not  recall  that 
any  more  important  questions  have  been  pre- 
sented for  decision  than  are  presented  in  this 
case  since  I  have  been  a  member  of  this 
court 

If  I  am  correct  in  the  views  I  have  ex- 
pressed, then  the  opinion  of  the  majority  is 
fraught  with  infinite  possibilities  of  harm  in 
the  administration  of  the  law  and  is  unsound 
through  and  through  and  all  the  way  round. 
So  believing,  I  have  entered  upon  this  dissent 
and  have  endeavored,  without  regard  to  the 
length  of  my  own  opinion,  as  best  I  could,  to 
analyze  the  opinion  of  the  majority,  and  to  re- 
view the  case  from  every  possible  angle,  in 
order  to  uphold  what  I  conceive  to  be  the 
correct  rules  of  practice.  I  realize  that  dis- 
senting opinions  are  seldom  read  in  the  juris- 
dictions where  they  are  rendered ;  therefore 
their  preparation,  for  the  most  part  ia  a 
work  of  supererogation.  But  if  the  research- 
es I  have  made,  and  the  thoughts  I  have  here 
registered,  shall  be  found,  in  the  least,  help- 
ful to  practicing  lawyers,  or  trial  judges,  in 
our  own  or  other  jurisdictions,  I  shall  be  ful- 
ly compensated  for  the  time  and  labor  given 
this  opinion,  and  shall  feel  that  my  efforts 
have  not  been  altogether  in  vain. 

HUMPHREYS,  J.,  concurs. 
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PEARSON  et  tL  ▼.  I/LOYD  et  al.    (No.  351.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 

June  12,  1919.    Rehearing  Denied  July  2, 

1919.) 


1.  Judgment  ^=»226— Description  of  Land 
— Rbvebbino  Calls. 

Judgment  held  not  void  for  lack  of  suffi- 
cient description  of  land  Involyed  where  it  was 
apparent  from  the  judgment,  by  reyersing  the 
calls,  that  the  beginning  call  for  Twenty-Third 
street  was  a  mistake,  and  that  Twentieth  street 
watf  meant. 

2.  •  Judgment     «=s>951(3)—Descbipti  on— Evi- 
dence. 

In  action  involving  validity  of  judgment 
set  up  as  res  ad  judicata,  claimed  by  plaintiffs 
to  be  void  for  insufficiency  of  description,  where 
it  was  apparent  by  reversing  calls  that  Twen- 
tieth street  was  the  beginning  call  instead  of 
Twenty-Third  street,  as  recited  in  judgment, 
and  where  description  stated  the  land  to  be  part 
of  certain  tract,  evidence  that  Twenty-Third 
street  did  not  touch  such  tract  held  admissible. 

3.  Tbbbpass  to  Try  Title  «=»47(1)  —  Con- 
stbuction— Title  of  Land. 

Judgment  that  plaintiff  "have  and  recover" 
certain  land,  and  that  she  **have  her  writ  of  pos- 
session," construed  a  judgment  for  both  title 
and  possession  and  not  merely  for  possession. 

4.  Judgment     «=»618— Validity— Collatob- 
AL  Attack. 

In  an  action  to  recover  land,  where  answer 
set  up  judgment  as  res  adjudicata,  plaintiffs' 
supplemental  petition,  alleging  invalidity  of 
judgment  for  purpose  of  avoiding  such  defense, 
held  a  collateral  and  not  a  direct  attack. 

3.  Judgment  «=»486(1)— Validity— Collat- 
ebal  Attack. 
Where  a  domestic  court  of  general  juris- 
diction has  acquired  jurisdiction  of  the  parties 
and  subject-matter,  its  judgment,  unless  re- 
versed or  annulled  in  some  manner  provided  by 
law,  or  unless  absolutely  void,  cannot  be  suc- 
cessfully attacked  or  impeached  by  parties 
therpto,  or 'their  privies,  in  any  collateral  pro- 
ceeding. 

6.  Judgment   ^=»501— Validity— Erroneous 
Judgment— Ibreqularities. 

Judgment  of  court  having  jurisdiction  of 
subject-matter  and  parties  is  not  absolutely 
void  regardless  of  how  erroneous  such  judg- 
ment or  how  irregular  the  proceedings  lead- 
ing to  it  might  have  been. 

7.  Judgment  ^=»503— Capacity  to  Sue— Col- 
lateral Attack— Defective  Petition. 

That  petition,  in  action  by  temporary  admin- 
istratrix, did  not  affirmatively  show  her  au- 
thority from  probate  court  to  bring  suit,  docs 
not  render  judgment  for  administratrix  sub- 
ject to  collateral  attack  upon  ground  that  court 
was  without  jurisdiction,  notwithstanding  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art.  3302, 
the  judgment  being  a  judicial  determination  that 
court  had  jurisdiction. 
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8.  Executobs  and  Administbatobs  ^=»453(4) 
—Conclusiveness   of  Judgment—Capaci- 
ty TO  Sue— Pbesumption  of  Authobity. 
In  action  in  which  answer  set  up,  as  res  ad- 
judicata, judgment  rendered  for  temporary  ad- 
ministra*xix,  it  will  be  conclusively  presumed, 
nothing  appearing  to  the  contrary  in  the  record 
of   the   former    case,    that   the   temporary   ad- 
ministratrix had  authority  to  sue,  though  orig- 
inal petition  did  not  allege  authority. 


9.  Judgment  ^5»743(2)  —  Conclusiveness  — 
Titlx  to  Land— Beneficial  Title. 
Action  to  recover  land  was  barred  as  to 
the  whole  of  the  land  by  former  judgment  though 
at  time  of  former  action  plaintiffs  claimed  title 
to  only  a  half  interest,  the  other  hal£  interest 
having  been  subsequently  conveyed  to  them, 
where  the  beneficial  title,  as  between  owner  of 
such  half  interest  and  plaintiffs,  was  in  plain- 
tiffs, the  former  holding  legal  title  for  plain- 
tiffs. 

Appeal  from  District  Court,  Harris  County ; 
J.  D.  Harvey,  Judge. 

Suit  by  London  Pearson  and  others  against 
W.  H.  Lloyd,  as  temporary  administrator  of 
George  Gostick,  deceased,  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

Stanley  Thompson,  of  Houston,  tor  appel- 
lants. 

Edw.  H.  Bailey,  Jno.  C.  Williams,  Jno.  M. 
Cobts  H.  Masterson,  and  H.  N.  Atldnson,  all 
of  Houston,  for  appellees. 

HIGHTOWER,  0.  J.  This  suit  was  com- 
menced by  London  and  Addie  Pearson,  hus- 
band and  wife,  and  Oscar  Grubbs,  as  plaintiffs 
below,  against  W.  H.  Lloyd,  as  temporary  ad- 
ministrator of  George  Gostick,  deceased,  and 
other  defendants  named  in  the  petition  of  the 
plaintiff,  the  same  being  a  direct  proceeding 
-by  said  plaintiffs  to  have  canceled  and  set 
aside  a  judgment  of  the  district  court  of 
Harris  county,  Tex.,  rendered  in  a  cause 
styled  W.  H.  Lloyd,  Administrator,  v.  H. 
Y'oakum  et  al.,  No.  51755  on  the  docket  of 
said  court,  in  which  said  cause  the  defend- 
ants in  this  case,  who  are  appellees  hero, 
were  defendants  and  interveners.  Before  the 
trial  of  this  case  Oscar  Grubbs  was  dismissed 
as  one  of  the  plaintiffs,  and  the  cause  pro- 
ceeded to  trial  with  appellants,  London  and 
Addle  Pearson,  as  the  sole  plaintiffs. 

Appellants  also  sought  in  this  case  to  re- 
cover from  appellees  the  title  and  possession 
of  approximately  two  acres  of  land  described 
in  their  petition,  title  to  which  they  claimed 
under  the  statutes  of  limitation  of  five  and 
ten  years.  The  land  sought  to  be  recovered 
by  appellants  in  this  suit  was  the  subject- 
matter  involved  in  said  cause  No.  51755,  Judg- 
ment in  which  was  sought  to  be  canceled  and 
set  aside,  as  above  stated,  which  judgment 
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was  adverse  to  appellants  here,  and,  If  valid 
and  permitted  to  stand,  divested  All  right, 
title,  and  ^terest  ont  of  them,  and  vested 
the  same  in  the  interveners  and  certain  de- 
fendants, who  filed  cross-actions  in  that  snlt. 

We  shall  not  attempt  to  state  the  grounds 
of  attack  made  by  appellants  upon  the  Judg- 
ment in  said  cause  No.  51755,  bat  have  con- 
cluded that  the  same  was  clearly  vulnerable 
to  some  of  the  attacks  made  upon  it,  and  sub- 
ject to  be  set  aside  and  canceled,  as  prayed 
by  appellants  in  their  direct  proceeding  for 
that  purpose.  This  disposes  of  appellants' 
first  and  second  assignments  of  error,  com- 
plaining of  the  action  of  the  trial  court  in  re- 
fusing to  cancel  and  set  aside  the  Judgment 
In  said  cause  No.  51755,  Lloyd,  Administrator, 
V.  Toakum  et  al.,  and,  if  the  action  of  the 
court  In  that  regard  were  the  only  matter  for 
determination  here,  it  would  follow  that  the 
Judgment  of  the  trial  court  would  have  to 
be  reversed  and  the  cause  remanded. 

The  defendants  in  this  cause,  however,  aft- 
er answering  by  general  demurrer  and  by 
general  denial  of  any  right  in  appellants  to 
have  canceled  and  set  aside  the  Judgment  in 
said  cause  No.  51755,  also  alleged  that  on  the 
20th  day  of  May,  1908,  one  Kate  Weaser  was 
appointed  temporary  administratrix  of  the 
estate  of  George  Gostick,  deceased,  and  that 
she  was  authorized  in  the  order  of  appoint- 
ment to  bring  suits  against  trespassers  upon 
the  estate  of  George  Gostick,  and  that  said 
Kate  Weaser,  as  such  temporary  adminis- 
tratrix, brought  suit  in  the  district  court  of 
Harris  comity,  Tex.,  against  appellants  for 
a  tract  of  land,  of  which  the  two  acres  here 
in  controversy  constituted  a  part,  and  that 
afterwards,  on  the  7th  day  of  July,  1908,  Judg- 
ment was  rendered  in  said  cause  against  ap- 
pellants for  the  land  here  involved,  and  appel- 
lees set  up  such  Judgment  in  bar  of  appel- 
lants* right  to  recover  herein.  The  Judgment 
so  interposed  by  appellees  was  rendered  in 
a  cause  styled  Kate  Weaser,  temporary  ad- 
ministratrix of  the  estate  of  George  Gostick, 
deceased,  against  London  Pearson  et  al.,  and 
was  numbered  45718  on  the  docket  of  the  dis- 
trict court  of  Harris  county.  This  Judgment, 
when  hereinafter  mentioned,  will  be  referred 
to  as  the  Kate  Weaser  Judgment. 

There  were  other  pleadings  on  the  part  of 
the  appellees  in  this  case  unnecessary  here  to 
mention. 

After  filing  of  their  answer  by  appellees 
setting  up  the  Kate  Weaser  Judgment  in  bar 
of  appellants'  suit,  as  above  stated,  appellants 
then  filed  in  this  case  a  supplemental  peti- 
tion,  in  which  supplemental  petition  appel- 
lants for  the  first  time  attacked  in  any  man- 
ner or  upon  any  ground  the  Kate  Weaser 
Judgment.  It  Is  unnecessary  to  here  state 
the  several  grounds  of  attack  made  by  ap- 
pellant on  the  Kate  Weaser  Judgment. 

The  case  was  tried  with  a  Jury,  and  after 
appellants  had  introduced  their  evidence  rel- 


fevant  to  their  attack  upon  the  Judgment  in 
cause  No.  51755,  Lloyd,  Administrator,  v.  Lon- 
don Pearson  et  al.,  and  also  their  evidence  rel- 
ative to  their  claim  of  title  by  limitation,  ap- 
pellees thereupon  were  permitted  to  intro- 
duce, over  appellants'  objection,  the  Kate 
Weaser  Judgment,  after  which  the  trial 
court  peremptorily  instructed  a  verdict 
against  appellants  and  in  favor  of  appellees, 
for  the  two  acres  here  in  controversy. 

Appellants*  third,  fourth,  fifth,  V%,  and 
seventh  assignments  of  error  are  grouped  and 
submitted  together,  followed  by  many  propo- 
sitions. 

By  the  third  assignment  it  is  claimed  gen- 
erally that  the  court  committed  error  in  ad- 
mitting in  evidence  the  Kate  Weaser  Judg- 
ment over  appellants'  objection. 

By  the  fourth  assignment  It  is  complained 
that  the  court  erred  in  not  permitting  appel- 
lants to  introduce  in  evidence  the  petition, 
citation,  and  return  thereon  in  the  Kate  Wea- 
ser case,  and  in  thereby  refusing  to  permit 
appellants  to  show  that  the  Kate  Weaser 
Judgment  was  founded  on  said  petition  and 
citation,  and  in  refusing  to  permit  appellants 
to  prove  by  the  clerk  of  the  court  that  no 
other  petition,  citation,  or  return  was 
filed  in  said  cause,  appellants  claiming  that 
it  appeared  from  said  petition,  citation,  and 
return  that  the  court  had  no  Jurisdiction  in 
that  cause  to  render  any  Judgment 

By  the  fifth  assignment,  it  is  claimed,  sub- 
stantially, that  the  trial  jgourt  erred  in  hold- 
ing that  the  Kate  Weaser  Judgment  was  a 
valid  Judgment  and  constituted  a  bar  to  ap- 
pellants' right  to  recover  in  this  suit,  and 
especially  that  the  court  erred  in  holding 
that  said  Judgment  barred  appellants'  right 
to  recover  a  one-half  interest  in  the  land 
here  involved,  iippellants  claiming  that  it  ap- 
peared from  the  evidence  that  at  the  time 
said  Judgment  was  rendered,  as  well  as  at 
the  time  said  suit  was  commenced,  a  one- 
half  interest  in  the  land  here  involved  was 
in  one  James  Grubbs,  and  that  he  was  not  a 
party  to  said  suit. 

By  assignment  V%  it  is  complained,  sub- 
stantially, that  the  trial  court  erred  in  refus- 
ing to  allow  appellants  to  show  that  at  the 
time  the  Kate  Weaser  Judgment  was  render- 
ed, and  at  the  time  that  suit  was  commenced, 
Kate  Weaser  had  not  in  fact  been  appointed 
and  was  not  in  fact  temporary  administra- 
trix of  the  estate  of  George  Gostick,  and  al- 
so that  the  court  erred  in  refusing  to  allow 
appellants  to  show  that  the  Judgment  in  that 
caase  was  obtained  by  fraud. 

By  the  seventh  assignment  it  is  complained, 
in  effect,  that  the  court  erred  in  permitting  a 
witness,  R.  M.  Little,  to  testify,  over  objec- 
tion of  appellants,  in  aid  of  the  description 
of  the  land  involved  in  the  Kate  Weaser  Judg- 
ment, the  ground  of  objection  being  that  it 
was  an  attempt  to  vary  acfS  contradict  the 
Judgment  on  the  part  of  appellees. 

By  the  first  proposition  under  these  grouped 
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assigiunents  It  is  contended,  in  effect,  tbat  the 
Kate  Weoser  judgment  was  void  for  lack  of 
sufficient  description. 

The  description  of  the  land,  as  shown  by 
the  judgment,  is  as  follows: 

'*A11  that  portion  of  the  John  Austin  two- 
league  grant  in  Harris  county,  Texas,  out  of 
the  Gostick  home  tract,  being  a  part  of  the 
Ward  tract  in  said  county,  and  bounded  and 
described  as  follows,  to  wit: 

'^Beginning  at  a  point  GOO  feet  west  of  the  in- 
tersection of  the  Montgomery  road  with  28d 
street  as  extended  from  Houston  Heights. 

"Thence  north  300  feet;  thence  west  600 
feet  to  the  west  line  of  the  Gostick  homestead; 
thence  south  with  said  west  line  300  feet  to 
comer  in  the  north  line  of  20th  street;  thence 
east  500  feet  to  the  place  of  beginning." 

The  second  proposition  is,  in  effect,  that  if 
the  description  in  the  judgment  is  sufficient 
to  identify  any  land,  that,  nevertheless,  such 
land  is  not  that  here  sued  for  by  appellants, 
and  hence  the  Kate  We&ser  judgment  would 
be  no  bar  against  appellants;  and  by  the  third 
proposition  it  is  contended,  in  effect,  that  the 
Kate  Weaser  judgment  haying  been  pleaded 
by  appellees  as  resadjudicata  and  also  as  out- 
standing title,  they  were  bound  by  the  very 
description  contained  in  the  judgment  itself 
and  could  not  properly  be  permitted  to  show 
that  there  was  any  mistake  in  the  description 
as  contained  in  the  judgment,  since  there 
was  no  pleading  by  appellees  of  any  such 
mistake,  and  that,  if  there  had  been  such 
pleading,  it  would  have  been  too  late  to  have 
corrected  the  description,  since  more  than 
four  years  had  elapsed  from  the  date  of  the 
judgment. 

[1,  21  It  is  shown  by  the  record  in  this  case, 
without  dispute,  that  Twenty-Third  street 
nowhere  touched  the  Gostick  land ;  and  it  Is 
apparent  from  the  judgment,  by  reversing  the 
calls  for  the  description,  as  there  contained 
that  the  beginning  call  for  Twenty-Third 
street  was  a  mistake,  and  that  it  was  clearly 
intended  that  Twentieth  street  was  meant  for 
that  call;  and  the  Intentions  of  the  parties 
thus  being  apparent,  there  was  no  error  on 
the  part  of  the  court  In  overruling  appellants* 
objection  on  the  ground  of  Insufficiency  of  de- 
scription, nor  was  there  error  in  permitting 
the  evidence  showing  that  Twenty-Third 
street  nowhere  touched  the  Gostick  land. 
Carlisle  v.  King,  103  Tex.  e20,  133  S.  W.  241. 
Therefore  the  three  propositions  just  men- 
tioned and  the  assignments  to  which  they  re- 
late are  overruled. 

By  the  fourth  proposition  it  is  contended 
that  tlie  Kate  Weaser  judgment  was  a  judg- 
ment for  the  possession  only  of  the  land  tiiero 
involved,  and  therefore  not  conclusive  against 
appellants  in  this  suit,  since  this  suit  Is  one 
for  title. 

The  language  of  the  judgment  relative  to 
this  point  was  as  follows: 


"It  is  therefore  considered,  ordered,  adjudged, 
and  decreed  by  the  court  that  the  plaintiff,  Mrs. 
Kate  Weaser,  temporary  administratrix  of  the 
estate  of  George  Gostick,  deceased,  do  have  and 
recover  of  and  from  the  defendants,  London 
Pearson,  Mrs.  London  Pearson,  and  Wesley 
Thomas,  the  following  described  property  and 
real  estate,  with  all  the  appurtenances  thereto 
in  any  wise  belonging:  [Then  follows  the  de- 
scription of  the  land  as  hereinbefore  shown]." 

And  further: 

*'For  which  she  may  have  her  writ  of  pos- 
session and  all  costs  in  this  behalf  expended, 
for  which  she  may  have  her  execution  against 
each  of  the  defendants  in  this  cause." 


[8]  We  do  not  construe  this  judgment  to  be 
one  for  possession  only  of  the  land  there  in- 
volved, but  that  it  is  a  judgment  for  both 
title  and  possession,  and  this  proposition  and 
the  assigiAnents  to  which  it  relates  are  over- 
ruled. 

The  fifth  proposition  is  relative  to  the  con- 
tention made  by  the  assignment  to  the  effect 
that  there  was  no  pleading  by  appellees  show- 
ing a  mistake  In  the  description  of  the  land 
as  contained  in  the  Kate  Weaser  judgment, 
and  that  therefore  the  court  was  bound  to 
take  the  description  of.  the  judgment  as 
shown  by  its  very  language. 

What  we  have  said  with  reference  to  thft 
first,  second,  and  third  propositions  under 
these  assignments  disposes  of  this  one,  and  it 
Is  overrurled. 

The  sixth  proposition,  under  these  assign- 
ments we  quote  as  follows: 

"The  Kate  Weaser  judgment  was  void  on  its 
face  for  want  of  proper  description  of  the  land 
sought  to  be  affected,  and  it  appearing  on  the 
face  of  the  judgment  that  the  suit,  was  brought 
by  Kate  Weaser  as  temporary  administratrix 
of  the  estate  of  George  Gostick,  deceased,  and 
an  inspection  of  the  records  that  the  petition, 
upon  which  the  judgment  was  based,  did  not 
allege  that  the  said  Kate  Weaser  had  ever  been 
authorized  by  the  probate  court  appointing  her 
as  said  temporary  administratrix  to  bring  said 
suit  or  any  other  suit,  and  therefore  no  testi- 
mony could  have  been  received  that  she  had  au- 
thority to  sue,  and  the  judgment  itself,  upon 
its  face,  shows  that  no  testimony  was  ever  re- 
ceived by  the  court  rendering  the  judgment, 
and  the  judgment  shows  upon  its  face  that  It 
was  rendered  without  evidence  or  finding  of 
any  kind,  and  the  pleadings  of  the  defendants  in 
this  case  at  bar  showed  that  Kate  Weaser  had 
never  been  appointed  temporary  administratrix 
at  the  time  the  Kate  Weaser  suit  was  com- 
menced, the  said  pleadings  of  defendants,  and 
the  testimony  offered  by  plaintiffs,  showed  that 
the  suit  was  commenced  May  8,  1908,  citation 
issued  and  served  May  12,  1908,  and  the  ap- 
pointment of  Kate  Weaser  as  temporary  ad- 
ministratrix was  not  made  until  May  20,  1908. 

*The  judgment  was  void  and  not  binding  on 
the  defendants  in  the  Kate  Weaser  case  for 
the  reason  that  it  was  not  reciprocal,  and  would 
not  have  bound  the  estate  qf  Geo.  Gostick,  had 
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jadgment  beeo  rendered  against  Kate  Weaser, 
as  administratrix  of  said  estate,  and  in  fa- 
vor of  London  Pearson  and  wife,  she  not  being 
in  fact  temporary  administratrix  of  said  estate 
at  the  time  the  snit  was  brought,  and  of  course 
not  having  authority  so  to  do." 

The  judgment  in  full  in  the  case  of  Kate 
Weaser,  temporary  administratrix  of  the  es- 
tate of  George  Gostick,  Deceased,  v.  London 
Pearson  et  al.,  No.  45718,  is  as  follows: 

**0n  this  the  7th  day  of  July,  1908,  at  a  reg- 
ular term  of  said  court,  the  above  styled  and 
numbered  cause  coming  on  in  its  regular  order, 
the  plalntifE,  Mrs.  Kate  Weaser,  temporary  ad- 
ministratrix of  the  estate  of  George  Gostick, 
deceased,  appeared  by  her  attorneys  of  record, 
and  announced  ready  for  trial,  and  the. defend- 
ants, London  Pearson,  Mrs.  London  Pearson, 
and  Wesley  Thomas,  though  each  having  been 
duly  cited,  as  required  by  law,  failed  to  ap- 
pear and  answer  in  this  behalf,  but  wholly 
made  default;  wherefore  the  saiti  plaintiff 
ought  to  recover  against  the  defendants,  here- 
in the  land  in  controversy. 

"It  is  therefore  considered,  ordered,  adjudg- 
ed, and  decreed  by  the  court  that  the  plaintiff 
Mrs.  Kate  Weaser  (temporary  administratrix 
of  the  estate  of  George  Gostick,  deceased)  do 
have  and  recover  of  and  from  the  defendants, 
London  Pearson,  Mrs.  London  Pearson,  and 
Wesley  Thomas,  the  following  described  prop- 
erty and  real  estate,  with  all  the  appurtenances 
thereto  in  anywise  belonging." 

Then  follows  the  description  of  the  land  in- 
volved in  that  suit,  as  hereinbefore  set  out, 
and  which  description  we  have  said  above 
was  sufficient,  and  then  the  judgment  pro- 
ceeds as  follows: 

"For  which  she  may  have  her  writ  of  pos- 
session and  all  of  her  costs  in  this  behalf  ex- 
pended, for  which  she  may  have  her  execution 
against  each  of  the  defendants  in  this  cause.*' 

Therefore,  If  we  are  correct  in  that,  tho 
contention  that  the  judgment  was  void  for 
lack  of  sufficient  description  cannot  be  sus- 
tained, and  that  much  of  the  proposition  is 
overruled. 

For  the  purpose  of  showing  that  the  Kate 
Weaser  judgment  was  void,  and  therefore 
no  bar  to  appellants'  right  to  recover  in  this 
suit,  they  offered  in  evidence  on  the  trial  be- 
low the  following  petition: 

"The   State  of  Texas,   County  of  Harris,     In 
the  District  Court  of  said  County. 

"To  the  Honorable  Judge  of  said  Court: 

"Your  petitioner,  Mrs.  Kate  Weaser,  who  re- 
sides in  said  county  and  state,  and  who  is 
hereinafter  styled  plaintiff,  complaining  of  Lon- 
don Pearson,  and  also  his  wife,  Mrs.  London 
Pearson,  and  of  Wesley  Thomas,  who  resides 
in  Harris  county,  Texas,  and  are  hereinafter 
styled  defendants,  with  respect  shows  to  the 
court: 

"That  the  plaintiff  is  the  temporary  admin- 
istratrix of  the  estate  of  George  Gostick,  de- 


ceased, and  that  she  is  duly  qualified  and  com- 
missioned as  such  administratrix. 

"That  as  such  administratrix  she  is  the  legal 
and  equitable  owner  of  and  entitled  to  the  pos- 
session of  all  that  certain  portion  of  the  John 
Austin  two  league  grant  in  Harris  county, 
Texas,  out  of  the  Gostick  home  tract,  being  a 
part  of  the  Ward  tract  in  said  grant,  and 
bounded  and  described  as  follows,  to  wit: 

"[Here  follows  a  description  of  a  tract  of 
land  which,  according  to  the  undisputed  rec- 
ord in  this  case,  included  the  land  here  in  con- 
troversy.] 

"And  that  she  was  so  entitled  to  such  posses- 
sion on  the  8th  day  of  May,  1908,  and  that  on 
the  9th  day  of  May,  1908,  defendants  unlaw- 
fully and  forcibly  entered  upon  said  land  and 
ejected  this  plaintiff  therefrom,  to  her  damage 
in  the  sum  of  $500. 

"This  plaintiff  shows  to  the  court  that  said 
defendants  were  tenants  of  the  said  George 
Gostick  in  his  lifetime;  that  they  paid  rents 
to  the  said  George  Gostick;  and  that  said 
George  Gostick  died  in  the  fall  of  the  year  1906; 
and  that  since  his  death  said  defendants  have 
been  setting  up  some  sort  of  claim  to  said  land 
and  to  the  improvements  thereon,  and  have  re- 
fused to  surrender  possession  thereof  to  this 
plaintiff. 

"Wherefore  plaintiff  sues  and  prays  that  de- 
fendant be  cited  to  appear  and  answer  this  pe- 
tition, and  that  uxK>n  trial  hereof  she  have  judg- 
ment for  the  title  and  possession  of  said  lands, 
and  that  she  be  awarded  her  writ  of  possession, 
and  she  further  prays  for  costs  and  for  gen- 
eral reUef." 

The  petition  was  du}y  signed  by  counsel. 
It  bears  file  mark  of  May  9,  1908. 

Appellants  also  offered  in  evidence,  for  the 
same  purpose,  along  with  such  petition  a 
citation  clearly  showing  upon  its  face  that  it 
was  issued  upon  the  foregoing  petition,  and 
the  date  of  its  issuance  was  May  11,  1908. 

Appellees  in  this  suit,  in  their  answer  set- 
ting forth  the  Kate  Weaser  judgment  as  a 
bar  to  appellants'  recovery,  alleged  that  Kate 
Weaser  was  appointed  temporary  administra- 
trix of  the  estate  of  George  Gostick,  deceas- 
ed, on  the  20th  day  of  May,  1908,  and  that 
she  duly  qualified  as  such  administratrix  on 
that  day.  The  order  of  the  probate  court  ap- 
pointing her  bears  date  May  20,  1908,  and 
specifically  authorized  her,  as  such  temporary 
administratrix,  to  bring  all  suits  that  might 
be  deemed  necessary  by  her  for  the  recovery, 
protection,  etc.,  of  lands  belonging  to  said  es- 
tate. It  will  be  noted  from  the  petition  by 
Kate  Weaser,  as  administratrix,  against  Lon- 
don Pearson  et  al.,  as  above  copied,  that  tt 
was  not  specifically  alleged  therein  that  slie 
had  been  authorized  by  the  probate  court  to 
bring  that  suit  for  the  recovery  of  the  land 
there  involved ;  and  one  of  the  main  conten- 
tions of  appellants  here  is  that,  in  the  ab- 
sence of  such  allegation  of  authority  to  bring 
that  suit,  the  district  court  of  Harris  county, 
in  which  it  was  filed,  had  no  jurisdiction  to 
render  the  judgment  in  that  case  by  whWi 
she,  as  temporary  administratrix  of  the  es- 
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tate  of  George  Gostlck,  deceased,  recovered 
as  against  appellants  the  title  and  possession 
of  the  land  here  involved,  and  that,  said  dis- 
trict court  being  without  Jurisdiction  In  that 
cause  to  render  said  judgment,  the  same  was 
void,  and  subject  to  attack  by  appellants  at 
any  time  and  place.  It  is  not  denied  by  ap- 
pellants that  they  were  duly  cited  to  appear 
and  answer  the  Kate  Weaser  suit,  and  th^ 
judgment  in  that  suit  affirmatively  shows 
that  they  were  duly  cited,  but  wholly  male 
default,  and  did  not  answer  or  in  any  manner 
appear  in  that  suit 

It  occurs  to  us  that  the  right  of  appellants 
to  attack  the  Kate  Weaser  judgment  and 
show  its  invalidity  on  the  grounds  interposed 
by  them  depends  upon  whether  the  attack  a^ 
made  by  them  on  that  judgment  is  a  direct  or 
only  a  collateral  one.  It  is  the  contention  of 
appellants  that  the  attack  made  by  them  on 
that  judgment,  as  above  shown,  was  a  direct 
and  not  a  collateral  attack ;  but  that,  if  thMr 
attack  be  only  a  collateral  one,  nevertheless 
it  should  have  been  allowed  and  sustained, 
because,  as  they  contend,  said  judgment  was 
absolutely  void. 

As  shown  above,  no  mention  was  made  by 
appellants  in  their  pleadings  In  this  case  of 
the  Kate  Weaser  judgment  until  appellees 
filed  their  answer,  in  which  they  set  up  the 
Kate  Weaser  judgment  as  a  bar  against  ap- 
pellants herein,  and  then  for  the  first  time, 
by  supplemental  petition,  answered  that  the 
Kate  Weaser  judgment  was  void  on  all  the 
grounds  which  are  indicated  by  their  several 
assignments  of  error  now  under  discussion. 

The  Supreme  Court  of  this  state  in  the 
case  of  Crawford  v.  McDonald,  88  Tex.  626, 
33  S.  W.  325.  had  occasion  to  differentiate  be- 
tween a  direct  and  a  collateral  attack  on  a 
judgment,  and  discussed  at  some  length  the 
question.  Among  other  things,  it  was  there 
said: 

"A  direct  attack  on  a  judgment  is  an  attempt 
to  amend,  correct,  reform,  vacate,  or  enjoin  the 
execution  of  same,  in  a  proceeding  instltnted  for 
that  pnrpose,  such  as  a  motion  for  a  rehearing, 
an  appeal,  some  form  of  writ  of  error,  a  bill 
of  review,  an  injunction  to  restrain  its  execu- 
tion, etc. 

"A  collateral  attack  on  a  judgment  is  an  at- 
tempt to  avoid  its  binding  force  in  a  proceeding 
not  instituted  for  one  of  the  purposes  aforesaid, 
as  where,  in  an  action  of  debt  on  a  judgment, 
defendant  attempts  to  deny  the  fact  of  indebt- 
edness ;  or  where,  in  a  suit  to  try  title  to  prop- 
erty, a  judgment  is  offered  as  a  link  in  the 
chain  of  title,  and  the  adverse  party  attempts 
to  avoid  its  effect,*'  etc. 

It  was  there  further  held: 

"The  general  rule  is  well  established  that  a 
judgment  rendered  by  a  court,  even  of  general 
jurisdiction,  is  void  if  it  had,  at  the  time  of  the 
rendition  of  the  judgment,  no  jurisdiction  of  the 
person  of  the  defendant  or  the  subject-matter 
of  the  litigation.  This  principle  is  self-evident, 
because  until  the  court  acquires  jurisdiction  it 
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has  no  power  to  proceed  to  investigate  and  de- 
termine private  rights.  Logically  it  can  make 
no  difference  as  to  the  validity  of  the  judgment 
whether  the  lack  of  jurisdiction  of  the  person 
or  the  subject-matter  appears  from  the  face  of 
the  record  or  is  made  to  appear  by  evidence 
aliunde.  For  if,  for  instance,  no  service  was 
had  upon  the  defendant,  he  not  appearing  in 
the  case,  the  court,  having  no  jurisdiction  what- 
ever over  his  person,  is  absolutely  without  pow- 
er to  bind  him  by  an  adjudication  that  he  had 
been  in  fact  duly  served;  and  logically  this 
want  of  power  is  the  same  whether  the  lack  ot 
jurisdiction  appears  on  the  face  of  the  record 
pr  not  There  is,  however,  another  rule  of  law 
equally  well  settled,  upon  principles  of  public 
policy,  which  precludes  inquiry  by  evidence 
aliunde  the  record,  in  a  collateral  attack  upon 
a  judgment  of  a  domestic  court  of  general  juris- 
diction, regular  on  its  face,  into  any  fact  which 
the  court  rendering  such  judgment  must  have 
passed  upon  in  proceeding  to  its  rendition. 
Therefore  it  is  well  settled  that  where  a  per- 
sonal judgment  has  been  rendered  against  a  de- 
fendant by  a  domestic  court  of  general  juris- 
diction, and  under  the  same  his  property  has 
been  seized  and  sold,  he  will  not,  in  a  contest 
over  the  title  to  the  property,  be  allowed  to 
show  by  evidence  dehors  the  record  that  the 
judgment  was  rendered  without  any  service 
whatever  upon  him.  Logically  the  judgment  ts 
in  fact  void,  but  on  grounds  of  public  policy 
the  courts,  in  order  to  protect  .property  rights, 
apply  the  rule  aforesaid,  which  precludes  in« 
quiry  into  facts  dehors  the  record  for  the 
purpose  of  showing  the  invalidity  of  the  judg- 
ment, and  therefore  for  all  practical  purposes 
in  such  collateral  attack  the  judgment  is  held 
valid." 

And  further: 

*'Since  the  rule  of  public  policy  above  refer- 
red to  precludes  inquiry  in  a  collateral  attack 
into  even  a  jurisdictional  fact,  when  the  evi- 
dence thereof  does  not  appear  from  the  face  of 
the  record,  it  must  follow,  for  strongei;  rea- 
sons, that  the  judgment  in  this  case  affirming 
the  sale  cannot  be  attacked  collaterally  by  ev- 
idence dehors  the  record  to  the  effect  that  the 
sale  was  not  in  fact  made  at  the  place  required 
by  law.  The  court  in  confirming  the  sale  will 
be  conclusively  presumed  in  this  collateral  at- 
tack to  have  investigated  and  determined  cor- 
rectly that  the  sale  was  made  at  the  proper 
place,  and  no  evidence  aliunde  to  the  contra- 
ry will  be  permitted  to  impeach  the  correctness 
of  the  judgment    •    •    ♦ " 

If  the  holding  of  the  Supreme  Court  in 
Crawford  v.  McDonald,  supra,  as  to  what 
constitutes  a  collateral  attack  upon  a  judg- 
ment and  what  constitutes  a  direct  attack, 
be  correct,  then  it  must  follow,  we  think 
that  the  attack  here  made  by  appellants  on 
the  Kate  Weaser  judgment  is  a  collateral 
attack  and  not  a  direct  one.  Certainly  it 
cannot  be  held  that  appellants*  supplemental 
petition,  which  was  in  answer  to  appellees' 
pleading  setting  up  the  Kate  Weaser  judg- 
ment as  a  bar  to  appellants'  suit,  constituted 
a  proceeding  instituted  by  them  to  amend, 
correct,  reform,  vacate,  or  enjoin  the  ezecu- 
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tlon  of  the  Kate  Weaser  Judgment,  nor  was 
such  supplemental  petition  In  the  nature  of  a 
motion  for  rehearing,  an  appeal,  or  any  other 
form  of  writ  of  error  In  that  cause,  or  a  bill 
In  equity  for  the  purpose  of  reviewing  the 
Judgment  In  that  cause. 

It  was  not  even  prayed  by  them  that  the 
Kate  Weaser  Judgment  be  In  any  manner 
corrected  or  reformed  or  canceled  or  vacated 
by  the  court  In  that  cause,  nor  Was  it  even 
prayed  that  this  attack  for  the  first  time  by 
the  supplemental  petition  be  taken  and  con- 
sidered by  the  court  as  a  cross-action  by  ap- 
pellants to  vacate,  cancel,  or  set  aside  the 
Kate  Weaser  Judgment 

[4]  Under  the  authority  of  Crawford  v. 
McDonald,  supra,  we  have  concluded  that 
appellants'  attack  upon  the  Kate  Weaser 
Judgment,  as  made  by  their  supplemental 
petition,  and  as  sought  to  be  followed  up  and 
sustained  by  their  offer  in  evidence  of  the 
petition  and  citation,  which  they  claim  was 
the  only  petition  and  citation  ever  issued'  in 
the  Kate  Weaser  case,  must  be  held  to  be 
only  a  collateral  attack  upon  the  Kate  Wea- 
ser Judgment.  Such  attack,  in  our  opinion, 
was  only  an  attempt  by  appellants  to  avoid 
the  binding  force  of  the  Kate  Weaser  Judg- 
ment, and  not  a  proceeding  Instituted  by 
them  for  the  purpose  of  correcting,  modify- 
ing, vacating,  setting  aside,  canceling,  or  en- 
joining that  Judgment.  Crawford  v.  McDon- 
ald, supra;  Templeton  v.  Ferguson,  89  Tex. 
47,  33  S.'  W.  329. 

[6]  And  if  the  Kate  Weaser  Judgment  was 
not  void  upon  Its  face,  the  trial  court  was  not 
In  error  in  refusing  to  permit  appellants  to  in- 
troduce in  evidence  in  support  of  their  collat- 
eral attack  the  petition  and  citation  offered 
by  them  and  claimed  by  them  to  be  the  peti- 
tion and  citation  upon  which  that  Judgment 
was  based. 

We  understand  the  rule  to  be  settled  to  the 
effect  that  where  a  domestic  court  of  gener- 
al Jurisdiction  has  acquired  Jurisdiction  of 
the  parties  and  subject  matter,  its  Judgment, 
unless  reversed  or  annulled  in  some  manner 
provided  by  law,  cannot  be  successfully  at- 
tacked or  impeached  by  parties  thereto  or 
their  privies  In  any  collateral  proceeding, 
and  that  this  rule  applies  to  every  character 
of  Judgment  wWch  is  not  absolutely  void. 
Finch  V.  Edmonson,  9  Tex.  5(M;  Williams  v. 
Steele,  101  Tex.  382,  108  S.  W.  155;  Odle  v. 
Frost,  59  Tex.  684 ;  Burns  v.  Barker,  31  Tex. 
Civ.  App.  82,  71  S.  W.  328. 

[8]  The  suit  of  Kate  Weaser,  Temporary 
Administratrix,  v.  London  Pearson  et  al.,  in 
the  district  court  of  Harris  county,  Tex.,* 
was  one  in  the  form  of  trespass  to  try  title 
to  land,  and  the  Judgment  in  that  cause 
shows  alELrmatlvely  that  appellants  here,  who 
were  defendants  there,  were  duly  cited  as 
required  by  law  to  appear  and  answer  the 
plaintiff's  petition  in  that  case,  and  that  they 
failed  to  do  so,  and  Judgment  was  rendered 


against  them  by  default  Now,  if  the  dis- 
trict court  of  Harris  county  had  Jurisdiction 
of  the  subject-matter  and  parties  in  that  suit, 
then  it  cannot  be  successfully  contended  that 
its  Judgment  was  absolutely  void,  however 
erroneous  such  Judgment  or  irregular  tbe 
proceedings  leading  to  it  might  have  been, 
and,  not  being  absolutely  void,  appellants 
eould  not,  by  their  collateral  attack  in  this 
case,  avoid  its  binding  force  or  effect 

In  the  case  of  Templeton  v.  Ferguson,  su- 
pra, the  Supreme  Court  of  this  state,  among 
other  things,  said: 

"Jurisdiction  is  the  power  of  a  conrt  to  hear 
and  determine  a  cause  and  enforce  its  decree. 
The  exact  legal  signification  varies  with  the  cir- 
cumstances under  which  it  is  used,  and  a  fail- 
ure to  observe*  this  fact  often  produces  confo* 
slon  and  leads  to  the  statement  of  inaccurate 
legal  propositions.** 

It  is  not  contended  by  appellants,  of  course, 
that  the  district  court  of  Harris  county  was 
without  Jurisdiction,  under  the  law,  to  hear 
and  determine  an  action  of  trespass  to  try 
title,  as  was  the  Kate  Weaser  suit,  and, 
therefore,  as  we  understand  their  contention, 
the  Jurisdiction  of  that  court  over  the  sub- 
ject-matter Involved  in  that  suit  is  not  ques- 
tioned, but  the  Jurisdiction  Is  questioned  by 
appellants  on  the  ground  that  unless  It  af- 
firmatively appeared  from  .the  petition  of 
Kate  Weaser  in  that  suit  that  she  was  au- 
thorized as  temporary  administratrix  by  the 
probate  court  to  bring  that  suit,  that  then 
said  district  court  was  without  Jurisdiction 
to  hear  and  determine  that  cause  or  to  enter 
any  valid  Judgment  therein.  In  support  of 
this  contention  appellants  rely  upon  article 
3302,  Vernon's  Sayles'  Statutes.  That  article 
provides : 

"Temporary  administrators  shall  have  and 
exercise  only  such  rights  and  powers  with  re- 
gard to  the  estate,  or  such  portions  thereof  as 
may  be  committed  to  their  charge,  as  are  spe- 
cifically and-  clearly  expressed*  in  the  order  of 
the  court  appointing  them,  and  any  acts  per- 
formed by  them  as  such  administrators  that  are 
not  so  expressly  authorized,  shall  be  void." 

[7]  We  do  not  think  that  this  statute  can 
be  construed  as  sustaining  appellants'  con- 
tention. When  the  petition  of  the  plaintiff, 
Kate  Weaser,  as  temporary  administratrix 
of  the  estate  of  George  Gostick,  was  present- 
ed to  the  court  in  that  suit,  the  court  was,  of 
course,  called  upon  to  Judicially  determine 
whether  the  petition  stated  facts  which  au- 
thorized the  court  to  act;  and  even  if  it 
should  be  conceded  that  the  court,  in  deter- 
mining that  question,  was  In  error,  neverthe- 
less it  was,  in  legal  contemplation,  a  Judicial 
determination  of  the  cause,  and  was  the  ex- 
ercise of  its  Judicial  functions ;  and  its  Judg- 
ment, if  erroneous,  never  having  been  ap- 
pealed from  or  in  any  manner  set  aside,  must 
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be  held  to  be  binding  upon  appellants,  and  to 
Import  absolute  verity  as  against  the  collat- 
eral attack  made  by  appellants  thereon. 
Templeton  v.  Ferguson,  supra. 

[8]  And  now,  with  reference  to  the  conten- 
tion of  appellants  that  they  should  have  been 
permitted  to  prove  that  Kate  Weaser  was 
not  in  fact  temporary  administratrix  at  the 
time  she  filed  said  suit,  it  should  be  answer- 
ed, as  against  their  collateral  atiacK,  that  It 
must  be  conclusively  presumed  that  she  was 
authorized  in  that  capacity  to  file  and  prose- 
cute said  suit,  nothing  appearing  affirmative- 
ly to  the  contrary  In  the  record  of  that  case. 
It  is  true  that  the  petition  whlctf  was  offered 
in  evidence  by  appellants,  and  bearing  the  file 
mark  of  May  9,  1908,  and  the  citation  upon 
that  petition,  purporting  to  have  been  issued 
May  11,  1908,  would  Indicate  and  show  that 
such  petition  and  citation  were  filed  and  is- 
sued on  those  respective  dates;  and  appel- 
lants contend  that  these  papers,  being  parts 
of  the  record  in  that  case,  show  clearly  and 
affirmatively  that  the  Judgment  in  the  case 
rendered  in  July  following  was  based  upon 
such  petition  and  citation  alone,  or,  if  not, 
that  they  should  have  been  permitted  to  show 
by  the  derk  of  the  court,  as  they  offered  to 
do,  that  no  other  petition  or  citation  was  in 
fact  filed  in  that  case.  We  think  that  appel- 
lants are  wrong  in  their  contention  that  be- 
cause this  petition  and  citation  were  found  in 
the  record  it  thereby  affirmatively  appears 
that  the  Judgment  in  the  case  was  based  up- 
on them  and  upon  no  other;  but,  on  the  con- 
trary, we  think,  in  view  of  the  fact  that  the 
attack  here  made  by  them  on  the  Kate  Wea- 
ser Judgment  is  a  collateral  one,  and  the 
Judgment  itself  being  not  void  upon  its  face, 
but  importing  absolute  verity,  the  presump- 
tion Should  be  indulged.  If  necessary,  in  keep- 
ing with  the  public  policy  rule  ^n  such  cases, 
that  a  later  petition  was  filed  by  Kate  Wea- 
ser as  temporary  administratrix,  after  her 
appointment  as  such,  and  that  citation  to 
appellants,  defendants  in  that  cause,  was 
duly  and  legally  issued  and  served,  as  de- 
clared by  the  Judgment 

We  therefore  hold  that  there  was  no  error 
committed  by  the  trial  court  in  refusing  to 
permit  the  introduction  in  evidence  of  the 
petition  and  citation  offered  by  appellant. 

We  think  there  is  nothing  in  appellants' 
contention  that  the  Kate  Weaser  Judgment 
is  not  binding  upon  theni  for  the  reason,  as 
claimed  by  thera,  that  It  would  not  have  been 
binding  as  against  the  Gostick  estate  had  the 
Judgment  been  in  favor  of  appellants.  We 
think  that  the  same  rule  which  protects  the 
appellees  In  this  case  would  also  be  ample 
protection  to  appellants  had  the  Judgment 
been  in  their  favor,  as  against  any  attack 
thereafter  made  by  the  Gostick  estate. 

As  to  the  seventh  proposition  under  the 
above  assig^nments,  we  say  that  in  our  opin- 
ion there  Is  no  uncertainty  or  ambiguity  on 


the  face  of  the  Kate  Weaser  Judgment  as  to 
the  capacity  in  which  she  brought  the  suit- 
that  is,  whether  as  an  individual  or  as  tem- 
porary administratrix  of  the  Gostick  estate — 
but  think  that  it  appears  therefrom  with 
reasonable  certainty  that  the  suit  was 
brought  by  her  in  her  capacity  as  temporary 
administratrix,  and  that  the  Judgment  was 
rendered  in  her  favor  in  that  capacity. 

We  also  think  that  there  is  nothing  In  ap- 
pellants' contention  as  made  by  propositions 
8  and  8%  under  these  assignments,  and  they 
are  overruled. 

The  ninth  proposition  points  out  supposed 
error  in  that  the  Kate  Weaser  Judgment 
could  have  no  bearing  as  to  a  one-half  inter- 
est in  the  property  In  controversy  sued  for 
by  appellants,  for  the  reason,  as  claimed  by 
them,  that  at  the  time  that  suit  was  brought 
and  said  Judgment  rendered  a  one-half  inter- 
est to  the  land  was  in  James  Grubbs,  who 
was  not  a  party  to  the  Kate  Weaser  suit,  and 
who  thereafter  conveyed  his  one-half  interest 
to  appellants. 

The  record  does  disclose  that  appellants, 
by  deed  dated  October  26,  1907,  conveyed  a 
one-half  interest  in  the  land  in  controversy 
to  James  Grubbs,  and  that  the  title  thereto 
apparently  remained  in  James  Grubbs  until 
the  1st  day  of  March,  1911,  when  he  recon- 
veyed  it  to  appellant  London  Pearson.  It  is 
true,  also,  that  James  Grubbs  was  not  a  par- 
ty to  the  Kate  Weaser  suit  It  appears, 
however,  from  the  pleadings  of  the  appel- 
lants in  this  case,  that  the  real  and  beneficial 
title  to  the  land  in  controversy,  as  between 
James  Grubbs  and  appellants,  was  in  the  lat- 
ter at  the  time  the  Kate  Weaser  suit  was 
filed,  and  at  the  time  Judgment  therein  was 
rendered  in  favor  of  appellees,  and  that 
James  Grubbs,  at  the  most,  at  each  of  said 
dates  held  only  the  naked  legal  title  and  had 
paid  no  consideration  therefor  whatever,  and, 
recognizing  the  character  of  his  title,  volun- 
tarily reconveyed^he  same  to  appellant,  Lon- 
don Pearson. 

[9]  This  being  true,  we  think  there  is  noth- 
ing in  appellants'  contention  as  made  by  this 
proposition,  and  it  is  not  sustained. 

It  follows  from  what  we  have  said  that  all 
the  foregoing  assignments  of  error  which  we 
have  thus  far  been  discussing  should  be,  and 
they  are,  overruled. 

The  sixth  assignment  complains  of  the  ac- 
tion of  the  court  In  permitting  testimony  of- 
fered by  appellees  to  the  effect  that  the  deed 
from  London  Pearson  and  wife  to  James 
Grubbs,  Just  above  mentioned,  was  without 
consideration,  and  that  the  consideration  for 
same  had  failed,  on  the  ground  that  there 
was  no  pleading  by  appellees  to  that  effect, 
and  therefore  appellees  were  not  authorized 
to  question  the  title  to  one-half  of  the  land 
in  controversy  to  James  Grubbs,  etc. 

What  we  have  Just  said,  In  effect,  disposes 
of  this  assignment,  for  the  reason  that  appel- 
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leee  were  only  permitted  to  show  by  proof 
the  very  fact  that  appellants  had  alleged, 
showing  that  the  real  and  beneficial  title  to 
the  half  interest  of  the  land  in  controversy 
was  not  in  Grubbs  at  the  time  of  the  filing  of 
the  Kate  Weaser  suit  or  at  the  time  of  the 
judgment,  but  only  the  mere  naked  legal  title 
thereto  was  in  him,  and  therefore  this  assign- 
ment is  overruled. 

What  we  have  said  above  also,  in  effect, 
disposes  of  appellants'  eighth  assignment  of 
error,  which  complains,  substantially,  that 
they  should  have  been  permitted  to  go  to  the 
jury  on  their  claim  of  title  by  limitation. 

This,  in  effect,  disposes  of  all  assignments 
of  error,  and  believing  that  none  of  them 
point  out  reversible  error,  all  are  overruled. 

At  a  former  day  during  the  present  term 
of  this  court  it  was  ordered  by  this  court 
that  the  trial  court's  judgment  herein  be  re- 
versed and  the  cause  remanded  for  a  new 
trial,  but  at  the  date  that  order  was  made  no 
written  opinion  had  beeh  prepared,  and 
thereafter  this  court  went  further  into  the 
consideration  of  this  case,  and  then  reached 
the  conclusion  that  the  former  order  was 
wrong,  and  that  the  judgment  of  the  trial 
court  should  be  aflirmed. 

At  the  time  the  former  order  was  made 
reversing  and  remanding  this  cause  we  had 
concluded  that  appellants'  contention,  to  the 
effect  that  the  attack  by  them  upon  the  Kate 
Weaser  judgment  was  direct,  or  should  be 
considered  to  be  a  direct,  attack,  and  not  a 
collateral  one,  was  correct,  and  we  thought 
at  the  time  that  appellants*  contention  on 
that  point  had  support  in  the  following  cas- 
es :  Hamer  v.  Sanford,  189  S.  W.  343 ;  Scan- 
Ian  V.  Campbell,  22  Tex.  Civ.  App.  505,  55  S. 
W.  501;  Graham  v.  East  Texas  Land  Imp. 
Co.,  50  S.  W.  579.  After  a  more  thorough 
consideration  of  those  cases,  however,  in  con- 
nection with  the  record  in  this  case,  we  con- 
cluded that  the  records  i%  those  cases  as  to 
the  pleadings  of  the  parties  were  clearly  dis- 
tinguishable from  the  record  in  this  case,  and 
that  those  cases  are  really  not  authority  for 
appellants'  contention  as  to  the  character  of 
their  attack  on  the  Weaser  judgment  in  this 
case.  We  shall  not  here  attempt  to  discuss 
or  make  the  distinction  which  we  think  ex- 
ists in  those  cases,  but,  if  we  be  mistaken  in 
the  view  that  they  are  distinguishable,  then 
we  have  concluded  that  the  opinions  in  thoi^e 
cases  must  be  held  to  be  in  conflict  with  the 
opinion  of  the  Supreme  Court  of  this  state 
in  Crawford  v.  McDonald,  88  Tex.  626,  33  S. 
W.  325,  and  in  Templeton  v.  Ferguson,  89 
Tex.  47,  33  S.  W.  329. 

We  have,  therefore,  on  our  own  motion,  set 
aside  the  order  reversing  the  judgment  and 
remanding  this  cause,  and  here  now  hold 
that  the  trial  court's  judgment  should  be 
affirmed,  and  it  will  be  ordered  accordingly. 


OITY  OF  GALVESTON  ▼.  HADBN. 

(No.  7750.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 
June  21,  1919.) 

1.  Taxation  ^s»260  — Pebsonai.  Pbopehtt  — 
Situs— Residencb  of  Ownbb. 

Under  Const  art.  8,  f  11,  and  Rev.  St  arts. 
7510,  7514,  the  proper  place  to  tax  personal 
property  is  the  residence  of  the  owner,  provided 
it  has  not  acquired  a  situs  for  purpose  of  taxa- 
tion elsewhere,  in  which  instance  it  is  taxable 
where  situated. 

2.  MUNICIpiL  COBPOBATIONB  ^=»906(1)— TaX- 

ss— Personal  Property  —  Vessels  —  Gal- 
veston. 
Vessels,  derricks,  horses,  and  wagons  nsed  in 
business  of  dredging  and  marketing  mud  shell, 
permanently  situated  at  places  other  than  city 
of  Galveston,  under  control  of  agents  of  owner 
permanently  residing  at  such  places,  were  not 
subject  to  Galveston's  personal  property  tax 
under  Galveston  City  Charter,  f  54,  though  Gal- 
veston was  place  of  owner's  residence,  and 
though  tugboats  were  registered  for  port  of  Gal- 
veston under  U.  S.  Oomp.  St  f  7719,  and  dis- 
charged cargoes  thereat,  and  though  property 
was  not  taxed  at  place  of  its  situs. 

3.  Taxation    ^s»52S— Penalties— iNTEBSffr— 
Erroneous  Assessment— Tender. 

Taxpayer  was  not  liable  for  interest  or  pen- 
alties on  back  taxes,  where  he  could  not  have 
paid  the  taxes  because  collector  refused  to  accept 
payment  therefor  unless  payment  was  also  made 
of  taxes  erroneously  assessed ;  a  tender  of  such 
taxes  having  been  unnecessary,  because  position 
taken  by  collector  rendered  it  a  useless  proceed- 
ing. 

Appeal  from  District  Court,  Galveston 
County;   CJlay  S.  Briggs,  Judge. 

Suit  by  the  City  of  Galveston  against  W. 
D.  Haden.  From  Judgment  rendered,  plain- 
tiff appeals.    AfQrmed. 

Mart  H.  Royston  and  P.  A.  Drouilhet,  both 
of  Galveston,  for  appellant. 

McDonald  &  Wayman,  of  Galveston,  for 
appellee. 

GRAVES,  J.  The  city  of  Galveston 
brought  this  suit  against  W.  D.  Haden  to  re- 
cover for  taxes  alleged  to  be  due  it  from  him 
on  certain  boats,  barges,  and  vessels  for  the 
years  1905  to  1914,  inclusive,  on  various 
horses,  mules,  and  wagons  for  the  years  1906 
to  1911,  Inclusive,  and  on  several  derricks 
for  the  year  1914. 

The  cause  was  tried  before  the  court  upon 
an  agreed  statement  of  facts,  wherein,  among 
other  things,  it  was  stipulated: 

That  Haden,  being  engaged  in  the  busi- 
ness of  dredging  and  marketing  mud  sh^ 
had  both  resided  and  maintained  his  princi- 
pal office  In  Galveston  during  all  the  time 


^ssFor  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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material  to  the  oontrorersy;  that  he  did 
business  and  had  dredge  plants  located  at 
several  places  in  Texas,  such  as  Redfish 
Reet  located  in  Galveston  Bay,  alK>ut  14 
miles  from  the  city's  limits,  Sabine  Lake,  on 
the  Texas  and  Louisiana  line,  Port  Arthur, 
Orange,  and  Seadrift,  having  local  agents 
residing  at  these  dilferent  places  to  look  aft- 
er the  transaction  of  his  business;  that  of 
the  property  mentioned  all  his  tugboats  were 
registered  during  the  time  involved  by  the 
.  collector  of  customs  of  the  United  States 
I  custom  house  for  the  port  of  Galveston,  as 
i,  prescribed  by  seetion  7719,  U.  S.  Oomp.  St., 
none  of  the  barges  or  dredges,  which  move 
only  when  towed,  being  required  to  be  reg- 
istered; that  none  of  the  dredges,  barges, 
tugs,  and  derricks  located  at  Sabine,  Port 
Arthur,  Orange,  or  Seadrift  were  in  or  near 
the  corporate  or  territorial  limits  of  the  city 
of  Galveston  at  any  time  during  the  years 
toT  which  the  tax  assessments  were  made; 
but,  on  the  other  hand,  were  stationed  and 
kept  there  for  use  in  dredging  and  trans- 
porting shell  in  ani^  aroimd  the  places  where 
the  plants  were  located.  The  derricks  at 
e:icl\  of  those  places  were  on  the  wharves 
there,  and  were  used  in  unloading  shell 
brought  in  by  barge.  The  dredge,  tugs,  and 
barge  at  Orange  were  kept  there  for  use  in 
dredging  a  canal  near  Orange  for  the  United 
States  government.  When  any  of  this  float- 
ing property  was  tied  up,  or  not  in  use  for 
any  cause,  it  was  carried  to  Cedar  Bayou, 
in  Harris  county,  Tex.,  where  Haden  had  a 
shipyard  and  marine  ways,  to  which  he  car- 
ried portions  of  his  floating  plant  to  be  re- 
paired, or  tied  up,  wheu  not  in  use. 

The  only  vessels  that  came  to  Galveston 
were  those  forming  a  part  of  the  Redflsh 
Reef  dredge  plant,  which  is  located  about  14 
miles  northeast  of  the  corporate  and  terri- 
torial limits  of  the  city  of  Galveston.  A 
dredge  was  located  on  this  reef,  from  which 
Haden  transported  mud  shell  in  barges 
towed  by  a  tug  to  the  Galveston  wharf,  to 
the  wharf  at  Texas  City,  to  Houston,  and 
other  places  reached  by  water  in  the  vicinity 
of  Redfish  Reef.  The  barges  and  tugs,  how- 
ever, used  in  connection  with  the  Redfish 
Reef  plant  were  used  more  frequently  in 
transporting  shell  to  Galveston  than  to  any 
of  the  other  named  places.  After  the  car- 
goes from  barges  brought  to  Galveston  were 
discharged,  they  would  be  towed  back  to 
the  dredge  to  be  again  reloaded.  When  any 
of  the  Redfish  Reef  plant  needed  repairs,  or 
was  not  in  use  by  reason  of  there  being  no 
Phell  to  transport,  or  when  there  were  break- 
downs of  the  dredge,  or  when  not  in  use  for 
any  other  cause,  for  any  length  of  time, 
they,  too,  were  taken  to  the  shipyard  and 
marine  ways  at  Cedar  Bayou. 

The  horses,  mules,  wagons,  and  two  of  the 
del  ricks  were  located  and  kept  within  the 


city's  limits  during  the  time  for  whi<di  it 
was  sought  to  collect  taxes  upon  them,  and 
the  trial  court  gave  the  city  Judgment  for 
the  amount  found  to  be  due  upon  these 
alone,  $255.76,  without  interest  or  penalties, 
decyiiig  a  recovery  as  to  all  the  property 
not   situated    within    its-  territorial    limits. 

The  city  appeals,  contending:  (1)  That  it 
was  likewise  entitled  to  collect  taxes  upon 
that  part  of  the  property  not  kept  within 
it?  limits ;  and  (2)  that  the  judgment  award- 
ed as  to  that  which  had  been  so  kept  should 
have  carried  both  interest  and  penalties, 
since  the  amount  had  to  be  collected  by  suit. 

Undef  the  provisions  of  its  charter,  and 
various  ordinances  from  year  to  year  car- 
rying them  into  effect,  the  dty  was  author- 
ized— 

"to  levy  for  general  purposes  an  annual  ad  va- 
lorem tax  on  all  real,  personal  and  mixed  prop- 
erty within  the  territorial  limits  of  said  city. 
*  *  *  The  meaning  of  the  term  'persona! 
property'  as  used  In  this  act,  shall  be  construed 
to  include  all  household  furnlti^e,  moneys,  goods, 
capital  and  chattels,  all  ships,  steamboats  and 
vessels,  whether  at  home  or  abroad,"  etc.  Sec- 
tion 54,  Galveston  Charter,  Sp.  Laws  27th  Leg. 
c.  12,  p.  131. 

In  paragraph  7  of  the  statement  of  facts 
this  agreement  appears: 

"Defendant  has  been  ready  and  willing  to  pay 
the  taxes  on  tlie  derricks,  horses,  moles,  and 
wagons  for  the  years  admitted  in  this  stipula- 
tion, to  have  been  located  within  the  territorial 
and  corporate  limits  of  the  dty  of  Galveston, 
but  could  not  pay  the  same  because  the  tax  col- 
lector of  the  city  of  Galveston  declined  to  elim- 
inate the  other  property." 

The  court  filed  the  following  conclusions 
of  law: 

"(a)  Plaintiff,  the  dty  of  Galveston,  is  enti- 
tled to  recover  of  defendant  the  sum  of  |255.76, 
being  the  amount  of  taxes  due  on  the  horses, 
mules,  and  wagons  for  the  years  1906  to  1911, 
inclusiye,  and  on  derrick  No.  1  and  derrick  No. 
4  for  the  year  1914;  it  appearing  that  all  of 
said  property  was,  on  the  first  day  of  each  of  the 
years  named,  located  within  the  territorial  and 
corporate  limits  of  the  dty  of  Galveston. 

"(b)  Plaintiff  is  not  entitled  to  recover  inter- 
est or  penalties  on  said  taxes,  since  defendant 
could  not  pay  the  same  because  the  tax  collector 
declined  to  accept  payment  therefor  unless  pay- 
ment was  made  of  taxes  erroneously  assessed 
for  said  yeaip. 

"(c)  Plaintiff  is  not  entitled  to  recover  on  ac- 
count of  any  of  the  property  except  the  horses, 
mules,  and  wagons  for  the  years  1906  to  1911, 
inclusive,  and  derricks  Nos.  1  and  4  for  the 
year  1914,  because  it  appears  from  the  agreed 
statement  of  facts  that  none  of  said  property 
had  acquired  a  situs  in  the  corporate  or  terri- 
torial limits  of  the  city  of  Galveston  for  the 
years  assessed,  but,  on  the  contrary,  had  a  situs 
elsewhere ;  its  location  at  points  outside  of  Gal- 
veston being  in  no  sense  temporary.  Guaranty 
Life  Ins.  Co.  v.  City  of  Austin,  108  Tex.  209, 
213,  216  [190  S.  W.  189] ;  City  of  Galveston  v. 
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Guffey  Petroleum  Co.  [51  Tex.  Civ.  App.  642], 
113  S.V.  585 ;  Scate  v.  Higgins  Oil  &  Fuel  Co., 
116  S.  W.  617 ;  North,  American  Dredging  Co. 
V.  State,  201  S.  W/  1065,  lOOT.'* 

[11  ThlB  court  Is  not  prepared  to  state  dif- 
ferent ones,  and  therefore  adopts  the  concln- 
sioDs  thus  entered  below  as  its  own.  The 
law  seems  to  be  well  settled  in  Texas  that 
the  proper  place  to  tax  personal  property  is 
I  the  residence  of  the  owner,  provided  It  has 
;  not  acquired  a  situs  for  purposes  of  taxa- 
I  tion  elsewhere,  in  which  instance  it  is  to  be 
'y  taxed  where  situated.  Constitution  of  Tex- 
Vas,  art.  8.  §  11;  B.  S.  arts.  7510  and  7614; 
City  of  Austin  v.  Insurance  Co.,  211  8.  W. 
482.  Indeed,  the  cases  dted  in  the  foregoing 
conclusions  so  hold,  particularly  the  Guffey 
Case,  with  reference  to  such  physical  prop- 
erty as  is  here  InTolved,  and  both  litigants 
ar.pear  to  proceed  upon  the  assumption  that 
tKUCh  is  the  rule,  difFering  only  as  to  whether 
this  property  was  shown  to  hare  a  situs 
where  located.  The  question,  then,  upon 
tills  feature  of  the  case  turns  in  this  court, 
on  whether  or  not  the  evidence  was  sufH- 
cient  to  support  the  trial  court's  finding  that 
the  property  as  to  which  any  recovery  for 
taxes  was  denied  had  in  fact  acquired  a  si- 
tus outside  of  the  city  of  Galveston,  where 
its  owner  resided. 

[2]  An  examination  of  the  Evidence  con- 
vinces us  that  the  finding  has  ample  support, 
as  preceding  recitations  have  shown  none 
of  these  vessels  were  even  in  the  city  of 
Galveston  during  the  years  for  which  the 
tax  assessments  were  levied,  except  those 
used  In  connection  with  the  Redfish  Reef 
plant,  located  14  miles  from  Galveston,  which 
came  to  the  city  only  for  the  purpose  of  dis- 
charging cargo,  nor  of  course  were  any  der- 
ricks, except  the  two  on  the  Galveston 
wharves,  as  to  which  recovery  was  allowed ; 
the  outside  plants  at  the  different  places 
named  were  permanent  so  far  as  the  proof 
in  any  way  indicates,  the  business  from  them 
being  handjled  by  agents  who  resided  there, 
and  the  fixed  arrangements  being  that  none 
of  the  equipment  from  any  of  them,  which 
might  perchance  come  to  Galveston  to  unload, 
were  to  remain  there,  but  should  either  re- 
turn to  the  point  of  origin,  or  to  the  estab> 
llshed  shipyards  at  Cedar  Bayou,  Tex. 
In  these  circumstances,  to  say  that  other 


Jurisdictions  than  the  city  of  Galveston 
might  not  have  subjected  such  tangible  prop- 
erty as  this  to  taxation  is,  it  seems  to  ns,  t3 
run  directly  counter  to  the  requirement  of 
article  8,  {  11,  of  our  Constitution,  and  the 
above-cited  holdings  of  the  courts  C0nstra- 
ing  it,  which  is: 

''An  property,  whether  owned  by  perBons  or 
corporations,  shall  l>e  assessed  for  taxation,  and 
the  taxes  paid  ki  the  county  where  situated." 

Whether  the  other  authorities  did  levy  as- 
sessments on  the  property  or  not  is  beside 
the  issue,  since  the  acquirement  of  a  situs 
there  would  deprive  Galveston  of  any  right 
to  tax  it  See  City  of  Austin  v.  Insurance 
Co.,  211  S.  W.  482 ;  also  City  of  Galveston  v. 
Guffey,  supra,  where  it  is  further  held  that 
the  mere  enrollment  of  vessels  at  the  port 
of  Galveston  does  not  give  it  the  right  to  tax 
them. 

[3]  Appellant's  second  contention  is  com- 
pletely answered,  it  is  thought,  by  a  recur^ 
rence  to  the  recitations  in  the  previously 
quoted  portion  of  paragraph  7  of  the  agreed 
statement  of  facts.  While  the  record  is  si- 
lent as  to  whether  or  not  the  appellee  ever 
made  an  actual  tender  of  the  amount  due 
upon  that  portion  of  the  property  alone,  the 
stipulation  recites  that  he  "could  not  pay 
the  same  because  the  tax  collector  of  the 
city  of  Galveston  declined  to  eliminate  the 
other  property."  Under  these  conditions  a 
tender  was  unnecessary,  because  the  collect- 
or took  a  position  which  would  have  ren- 
dered it  a  useless  proceeding. 

The  rule  is  laid  down  in  38  Cyc  135,  that— 

A  tender  is  dispensed  «with  *Vhere  the  tenderee 
makes  any  declaration  which  amounts  to  a  re- 
pudiation of  the  contract,  or  takes  any  position 
which  woiild  render  a  tender,  so  long  as  the  posi- 
tion taken  by  him  is  maintained,  a  vain  and 
idle  ceremony;  as  where  he  expressly  declares 
that  he  will  not  accept  the  tender  if  it  is  made, 
pt  in  any  way  prevents  or  obstructs  a  tender,** 
etc 

The  rule  also  is  aptly  stated  in  Terrell  et 
al.   V.   Proctor  et  al.,   172   S.   W.  990-1000, 

The  conclusions  stated  require  the  over- 
ruling of  all  assignments  and  an  afi3rmance 
of  the  Judgment;  that  order  has  been  en- 
tered. 

Affirmed. 
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WESTERN  OIL  REFINING  CO.  t.  WELLS, 

County  Judge,  et  al. 

(Court  of  Appeals  of  Kentucky.    May  16,  1919. 
Rehearing  Denied   Sept.   19,  1919.) 

1.  Pbohibition  ^=»9  —  Gbotjnds  —  Issue  by 

ClBCVm   COUBTS. 

Under  Civ-  Code  Prac.  §  479,  and  Cr.  Code 
Prac.  §  25,  jurisdiction  of  circuit  courts  to  issue 
prohibition  writs,  extends  only  to  cases  where 
an  inferior  court  is  proceeding  or  about  to  pro- 
ceed beyond  its  jurisdiction. 

2.  Pbouibition  ^=>3(4)— JUmedt  bt  Appeal 
— Cbiminal  Pbosecution. 

A  company,  charged  with  the  offense  of  sell- 
ing oil  in  Daviess  county  without  the  oil  being 
inspected  as  required  t^y  Ky.  St.  §  2202,  pen- 
alty for  which  is  fixed  by  section  2208  at  $20 
for  each  parcel  or  package  sold,  thus  giving  the 
accused  the  right  to  appeal  under  Cr.  Code 
Prac.  §  362,  from  a  judgment  of  conviction, 
cannot  obtain  an  order  of  prohibition  from  the 
circuit  court,  upon  the  ground  that  the  county 
judge  is  proceeding  or  is  about  to  proceed  in  a 
matter  of  which  he  has  no  jurisdiction,  by 
merely  alleging  in  its  petition,  or  showing  to 
the  circuit  court,  that  all  the  sales  of  oil  consti- 
tuting the  alleged  violations  of  the  statute  oc- 
curred in  the  state  of  Indiana;  such  an  allega- 
tion amounting  to  no  more  than  a  plea  of  not 
guilty. 

3.  Pbohibition  €=»9—Gbounds— Multiplic- 
ity OF  Pbosecutions. 

The  fact  that  26  warrants  were  issued 
against  an  oil  company  for  selling  oil  in  a  cer- 
tain county  without  the  oil  being  inspected  as 
required  by  Ky.  St.  §  2202,  alleged  sales  being 
made  to  different  individuals,  will  not  deprive 
the  county  court  of  jurisdictioii,  so  as  to  war- 
rant the  issuance  of  a  writ  of  prohibition  by  the 
circuit  court,  especially  since  the  fine  in  each 
case,  if  it  should  be  found  guilty,  would  be  such 
as  would  afford  it  an  appeal. 

» 

Appeal  from  Circuit  Court,  Daviess  County. 

Suit  for  prohibition  by  the  Western  Oil  Rcr 
fining  Company  against  C.  W.  Wells  and  H. 
A.  Birkhead,  County  Judge  and  County  A^ 
tomey,  respectively,  of  Daviess  County. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Afiftrmed. 

W.  S.  Smith,  of  Glasgow,  for  appellant 
Birkhead  &  Wilson,  of  Owensboro,  fof  ap- 


THOMAS,  J.  This  suit  filed  in  the  Daviesee 
drcuit  court  is  between  the  same  parties  and 
bottomed  upon  the  same  facts  as  was  a  case 
of  the  same  style  reported  in  180  Ky.  32,  201 
S.  W.  473,  which  was  an  original  proceeding 
filed  in  this  court  against  ai^ellees  hdre,  O. 
W.  Wells  and  H.  A.  Birkhead,  county  judge 
and  county  attorney,  respectively,  of  Daviess 
county.    The  case  filed  in  this  court  sought 


an  order  prohibiting  the  county  judge  from 
trying  and  the  county  attorney  from  prosecut- 
ing appellant.  Western  Oil  Refining  Company, 
upon  26  warrants,  which  had  been  issued  by 
the  county  judge  as  presiding  officer  of  the 
court,  each  of  which  charged  the  company 
with  the  offense  of  selling  oil  In  Daviess 
county  without  the  oil  being  inspected  as  is 
required  l^  section  2202  of  the  Kentucky 
Statutes,  the  penalty  for  which  is  fixed  by 
section  2208  of  the  statutes  at  $20  for  each 
barrel,  cask,  or  package  of  oil  sold  without 
inspection.  It  was  alleged  in  the  petition 
filed  In  this  court,  and  also  in  the  petition  fil- 
ed in  the  circuit  court  in  the  instant  case,  that 
appellee  Wells,  as  county  judge,  was  without 
jurisdiction  to  try  the  compa;iy  upon  the 
charges  preferred  in  the  warrants,  because 
the  sales  of  the  oil  constituting  the  alleged 
violations  of  the  statute  occurred  in  the  state 
of  Indiana,  the  home  of  appellant,  and  not 
In  Daviess  county,  and  since  the  jurisdiction 
of  the  court  is  coextensive  with  the.  county 
only,  In  assuming  to  try  the  company  upon 
the  warrants  it  would  be  acting  without  ju- 
risdiction, and  if  the  court  should  find  the 
company  guilty,  the  latter  would  be  without 
remedy  to  correct  the  wrong.  Upon  these 
facts  it  sought  in  the  original  proceedings 
filed  In  this  court  the  prohibition  writ,  and 
likewise  asks  by  this  proceeding  filed  In  the 
circuit  court  the  same  relief.  Its  petition 
filed  in  this  court  was  dismissed  upon  the  two 
grounds  that:  (1)  The  court  sought  to  be  pro- 
hibited did  not  have  jurisdiction  of  the  of- 
fenses charged  in  the  warrants ;  and  (2)  that 
the  company  had  adequate  remedy  at  law, 
since  the  fine  against  It,  If  found  guilty,  would 
be  $20  In  each  case,  and  section  362  of  the 
Criminal  Code  gives  to  defendant  the  right  of 
appeal  from  the  judgment  of  a  county  or 
quarterly  court  where  the  fine  Is  $20  or  more. 
[1,2]  There  Is  a  distinction  between  the 
jurisdiction  of  this  court  upon  original  ^ap- 
plication to  It  to  Issue  prohibition  writs  and 
that  of  circuit  courts  to  issue  them.  In 
the  latter  case  the  court's  jurisdiction  to 
grant  the  order  extends  only  to  cases  where 
the  inferior  court  is  proceeding  or  about  to 
proceed  beyond  Its  jurisdiction.  Such  juris- 
diction of  circuit  courts  in  civil  cases  is  con- 
ferred by  section  479  of  the  Civil  Code,  and 
in  criminal  cases  by  section  25  of  the  Crim- 
inal Code.  It  is  not  necessary  for.  us  to  de- 
cide in  this  case  whether  a  circuit  court  may 
issue  such  a  writ  upon  any  other  ground  than 
that  the  court  or  officer  sought  to  be  pro- 
hibited is  proceeding  or  about  to  proceed  in 
a  matter  over  which  he  has  no  jurisdiction, 
since  no  other  facts  appear  In  the  petition  be- 
fore us  to  which  a  demurrer  was  sustained 
than  the  one  that  the  county  judge  was  act- 
Injc,  or  about  to  act,  without  jurisdiction. 
The  only  fact  alleged  sustaining  the  charge 
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of  acting  without  Jurisdiction  is  that  the 
sales  of  the  oil  involved  occurred  outside  of 
Daviess  county,  and  it  is  insisted  that  this 
allegation  is  admitted  by  the  demurrer.  The 
petition  furthermore  avers  that  the  warrants 
preferring  the  charges  against  the  company 
state  that  the  alleged  violations  contained 
therein  occurred  in  Daviess  county.  There 
is  neither  averment  nor  intlmatibn  that  the 
county  Judge  would  not  have  Jurisdiction  to 
try  the  offense  if  the  sales  had  occurred  in 
Daviess  county.  No  intimation  is  made  that 
the  statute  under  which  he  is  proceeding  is 
uncenstitutional  or  otherwise  Invalid.  Nei- 
ther does  it  appear  that  the  court  is  about  to 
or  will  proceed  to  try  the  company  under  the 
warrants  without  It  being  properly  brought 
before  the  court,  nor  that  the  county  Judge 
has  exhibited,  either  by  word  or  act,  any  bias 
against  the  company,  or  that  he  has  in  any 
manner  prejudged  the  case. 

Under  these  circumstances,  the  case  re- 
solves itself  into  this:  The  warrants  charge 
the  company  (defendant  therein)  with  being 
guilty  of  the  offenses  charged,  and  the  peti- 
tion now  before  us  says  that  this  is  not  true. 
In  so  doing  it  furnishes  a  substantial,  and,  if 
proven,  an  effective  written  plea  of  not 
guilty,  but  that  is  the  only  effect  which  can 
be  given  to  it.  It  is  Just  as  essential  to 
the  company's  guilt  that  the  sales  with  which 
It  is  charged  be  made  within  the  Jurisdic- 
tion of  the  court  as  It  is  that  the  sales 
were  made  at  all,  or  that  the  articles  sold 
were  such  as  the  statute  requires  to  be 
Inspected  or  that  as  a  matter  of  fact  were 
not  inspected.  In  this  view  of  the  case 
the  circuit  court  was  asked  by  the  peti- 
tion to  issue  the  writ  because  the  applicant 
therefor  said  that  It  was  not  guilty  of  the 
offense  pending  before  the  inferior  court.  In 
other  words,  it  is  insisted  that  the  county 
cofirt  has  no  Jurisdiction  to  try  an  innocent 
defendant,  and  that  when  it  attempts  to  try 
one  who  Is  not  guilty  it  should  be  prohibited 
from  doing  so.    We  have  yet  to  find  a  case 


In  this  or  any  other  Jurisdiction  which,  either 
directly  or  indirectly,  upholds  such  contentioD. 
To  do  so  would  practically  annul  all  statutes 
conferring  Jurisdiction  upon  inferior  courts, 
and  would  enable  a  defendant  who  denied 
guilt  of  the  crime  preferred  against  him  to 
confer  such  Jurisdiction  upon  superior  courts 
contrary  to  the  provisions  of  the  statute  and 
Ck)nstitution  under  which  the  Jurisdiction  of 
both  inferior  and  superior  courts  is  reg- 
ulated. All  that  would  be  necessary  to  ac- 
complish this  end  would  be  for  defendant  to 
manifest  to  the  superior  court  by  pleadings 
that  he  was  not  guilty.  In  the  Instant  case, 
if  the  company  did  not  make  the  sales  iu 
Daviess  county,  it  may  prove  that  fact  upon 
its  trials  in  the  county  court,  and  if  it  does 
so  to  the  satisfaction  of  the  court  we  Indulge 
the  presumption  that  the  court  will  so  hold 
and  acquit  it.  But  if  the  court  should  er- 
roneously convict  it,  it  may  still  obtain  a 
review  by  appeal  to  the  circuit  court.  So  that 
in  no  view  of  the  record  is  a  case  presented 
authorizing  the  issual  of  the  writ  In  favor  of 
appellant 

[3]  Neither  do  we  find  that  the  fact  of 
there  being  26  warrants  aids  or  assists  the 
company  in  its  contention.  Each  warrant 
charges  a  separate  and  distinct  offense, 
since  the  alleged  sales  were  made  to  different 
individuals,  and  they  may  have  been  made 
under  different  circumstances  so  as  to  make 
some  of  them  occur  in  Daviess  county  while 
others  may  have  been  made  outside  of  the 
county.  However  this  may  be,  the  fact  that 
a  defendant  is  accused  of  having  committed 
a  number  of  offenses  instead  of  a  single  one 
will  not  deprive  a  court  otherwise  having 
Jurisdiction  of  the  right  to  try  him  under 
each  charge,  especially  when  the  fine  in  each, 
if  he  is  found,  guilty,  must  be  such  as  to 
afford  him  an  appeal. 

There  being  no  facts  alleged  authorizing  the 
court  to  grant  the  writ,  the  demurrer  to  the 
petition  was  properly  sustained,  and  the 
Judgment  dismissing  It  is  affirmed. 
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SMITH  T.  BOBINSON. 


(Court  of  Appeals  of  Kentucky.    June  6,  1919. 
Rehearing  Denied  Sept.  19,  1919.) 

1.  Bbokebs  «s»88(2)-^unioiBNGY  of  Siby- 
icb»-«Pboof~Pebbicftobx  Inbtbuotxon. 

Where  a  broker  suing  for  a  commission  for 
effecting  the  sale  of  defendant's  farm,  contain- 
ing about  125  acres,  proved  only  a  contract  to 
find  a  certain  other  purchaser  for  100  acres 
thereof,  defendant's  motion  for  a  peremptory 
instruction  should  have  been  granted. 

2.  Bbokkbs  ^s»86(1>-Implibd  Contbaot  fob 

GOIOCISSION— BVIDENOB. 

Kvidence,  in  an  action  for  a  commission  for 
effecting  the  sale  of  defendant's  farm  of  about 
125  acres  to  plaintiff's  brother,  held  not  to 
show  an  implied  contract  for  a  commission  on 
that  sale. 

3.  Bbokebs  ^=»40— Contbact— Constbuotion. 

Contracts  to  pay  broker  a  commission  are 
to  be  construed  and  applied  according  to  the 
same  principles  that  govern  other  contracts. 

4.  Bbokebs  ^5s>82(4)~I]cpijbi>  Contbaot  fob 
Commission— Pleading  and  Pboof. 

Even  if  the  facts  were  sufficient  to  show 
an  implied  contract  for  commissions  on  a  sale  of 
defendant's  farm,,  there  could  be  no  recovery 
where  only  an  express  contract  was  aeclared  on. 

Appeal  from  Circuit  Court,  Scott  County. 

Action  by  J.  W.  Robinson  against  E.  D. 
Smith.  Judgment  for  plaintiff,  and  defend- 
ant filed  a  transcript  of  the  record  in  the 
Court  of  Appeals  with  a  motion  for  an  ap- 
peal. Motion  for  appeal  sustained,  appeal 
granted,  and  Judgment  reversed. 

Ford  &  Ford,  of  Georgetown,  for  appellant 
B.  M.  Lee,  of  Georgetown,  for  appellee. 

THOMAS,  J.  The  plaintiff  (appellee),  J. 
W.  Robinson,  by  this  suit  sought  to  and  did 
recover  against  defendant  (appellant),  £.  D. 
Smith,  a  Judgment  for  $432,  alleged  to  be 
due  plaintiff  as  commissions  for  his  services 
as  real  estate  agent  In  effecting  and  bringing 
about  the  sale  of  a  farm  belonging  to  defend- 
ant In  Scott  county,  containing  a^out  125 
acres,  and  to  reverse  that  Judgment  defend- 
ant has  filed  a  transcript  of  the  record  In 
this  court,  with  a  motion  for  an  appeal. 

Plaintiff  In  his  petition  declares  on  an  ex- 
press contract,  alleging.  In  substance,  that  he 
was  employed  by  the  defendant  to  sell  or 
bring  about  the  sale  of  the  land,  and  that  de- 
fendant agreed  and  promised  to  pay  him  for 
his  services  in  doing  so  2  per  cent,  of  the  pur- 
chase price  if  the  land  was  sold,  which,  as 
alleged,  was  the  usual  and  customary  com- 
mission for  such  services  in  that  vicinity.  It 
was  further  alleged  that  defendant  under 
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the  contract  agreed  to  pay  to  plaintiff  the 
conunlssioD  if  the  land  was  sold  at  a  named 
price  of  $180  per  acre,  and  at  which  price  it 
was  afterwards  sold  by  defendant,  and  to  a 
purchaser  whom  the  plaintiff  in  the  perform- 
ance of  his  contract  procured. 

The  answer  denied,  in  substance,  the  aver- 
ments of  the  petition,  except  that  it  admitted 
that  plaintiff  was  employed  at  his  requ^st  to 
effect  a  sale  of  the  farm  at  $200,  per  acre, 
which  he  failed  to  do,  and  that  he  was  to 
haVe  no  commission  upon  a  sale  at  $180  per 
acre. 

At  the  time  of  the  alleged  contract  and  the 
employment  of  plaintiff  he  was  or  had  been 
enga,ged  in  the  real  estate  business  in  George- 
town, which,  as  we  understand,  consisted  in 
not  only  charging  the  seller  a  commission  for 
effecting  a  sale,  but  likewise  entitled  him  to 
make  a  charge  against  the  purchaser  in  pro- 
curing the  contract  for  him. 

The  sale  for  which  plaintiff  claims  the 
right  to  the  commission  for  which  he  sues 
was  made  by  defendant  to  plaintiff's  brother, 
Dave  Robinson,  who  was  surety  on  the  bond 
for  the  sale  of  the  land  made  by  the  master 
commissioner  under  a  decree  of  court.  In 
support  of  his  alleged  contract  entitling  him 
to  recover  plaintiff  testified  that: 

"I  met  Mr.  Smith  on  the  street  one  day,  and 
I  asked  him  if  he  would  sell  100  acres  of  the 
Holcroft  place  with  the  improvements  on.  He 
said,  'Yes.'  I  asked  the  price,  and  he  said 
$190  an  acre.  I  said,  'Mr.  Smith,  that's  a  little 
high,  isn't  it?'  and  he  said  no;  he  thought  be 
ought  to  get  $190.  I  said,  'I've  got  a  party  that 
I  want  to  show  it  to,  and  I  believe  it  will  suit 
him."* 

He  then  stated  that  the  "party"  to  whom 
he  referred  as  a  prospective  purchaser  was 
Benny  Bridges,  whom  he  shortly  afterwards 
took  to  look  at  the  f&rm,  but  for  some  cause 
he  did  not  purchase  the  100  acres  or  any  part 
of  it,  although  several  conversations  were 
had  with  him  before  his  final  declination. 

After  the  last  conversation  with  Bridges, 
plaintiff  says  this  occurred: 

"We  came  on  out,  and  I  saw  my  brother  Dave ; 
he  was  fixing  to  go  to  Lexington,  and  I  told 
him  I  believed  there  was  a  bargain  in  the  place ; 
that  he  could  make  money.  I  told  Mr.  Smith, 
*You  go  on  up  the  street;  .1  want  to  talk  to 
Dave;'  and  I  told  him  about  it,  and  told  him, 
'You  can  buy  It  for  $180,  and  I  think  it  is  a 
bargain;'  that  he  priced  it  to  Benny  for  that, 
but  he  said  he  did  not  want  it,  too  much  waste 
land." 

Other  conversations  followed  between 
plaintiff  and  his  brother  Dave,  all  of  which 
occurred  while  the  two  were  riding  In  a  bug- 
gy the  distance  of  about  two  squares,  after 
which  plaintiff  claims  he  told  defendant 
about  the  conversation  with  his  brother 
Dave,  which,  however,  is  denied  by  defendant. 
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It  is  further  shown  hy  the  testimony  that  j 
another  brother  of  plaintiff  and  of  Dave' 
Robinson,  on  his  own  initiative,  approached 
the  latter  and  urged  him  to  buy  the  place, 
which  was  afterwards  done  at  the  price  of 
$180  per  acre:  plaintiff  never  saying  or  doing 
anything  further  than  what  is  stated  in  his 
testimony  above. 

Under  these  facts  we  see  no  support  for 
the  Judgment  appealed  from,  and  are  con- 
strained to  the  conclusion  that  defendant's 
motion  for  a  peremptory  instruction  should 
have  been  sustained  for  two  reasons:  (1) 
Plaintiff  declared  on  an  express  contract 
which  he  totally  failed  to  prove;  and  (2) 
his  testimony  fails  to  show  even  an  implied 
contract  for  commission  on  me  sale  which 
was  actually  effected,  and  which  was  one  for 
the  whole  farm  to  his  brother,  Dave  Robin- 
son. 

Contracts  of  this  kind  with  a  real  estate 
agent  have  no  peculiar  sanctity  in  the  law, 
nor  are  they  entitled  to  any  special  favorit- 
ism from  the  courts.  They  are  to  be  con- 
strued and  applied  according  to  the  same 
principles  that  govern  other  contracts. 

Prom  plaintiff's  testimony  it  is  plain  to  be 
seen  that  the  only  negotiations  looking  to  a 
contract  ever  had  between  the  parties  were 
at  his  instance  when  he  met  defendant  on 
the  streets.  Such  negotiations  had  in  view 
and  concerned  only  the  sale  of  100  acres  of 
land  (not  plaintiff's  entire  farm),  and  that  only 
to  a  particular  individual,  Benny  Bridges. 
If  that  sale  had  been  made  there  could  be 
no  doxibt  of  plaintiff's  right  to  recover  a  rea- 
sonable or  a  universally  known  and  cus- 
tomary commission. 

The  only  pretended  foundation  for  the 
claim  to  any  commissions  upon  the  sale  made 
to  plaintiff's  brother  arises  out  of  the  fact 
that  he  mentioned  the  matter  to  his  brother 
while  riding  with  him  about  two  squares  in  a 
buggy  when  the  latter  was  going  to  Lexing- 
ton. The  employment  of  plaintiff  imder  the 
agreement  detailed  in  his  copied  testimony 
had  ceased  when  he  failed  to  effect  the  sale 
to  Bridges,  and  we  know  of  no  principle  of 
law  by  which  plaintiff's  conversation  with 
his  brother  Dave  can  be  construed  into  a  con- 
tract with  plaintiff  entitling  him  to  commis- 
sions. The  evidence  (taking  into  considera- 
tion   proven    circumstances)    preponderates 


that  such  conversation  was  never  divulged  to 
defendant  by  plaintiff,  although  he  testified 
to  the  contrary;  but,  be  this  as  it  may,  he 
never  did  anything  else  looking  to  the  com- 
pletion of  the  sale,  and  he  testified  that  he 
was  Influenced  to  mention  the  matter  to  his 
brother  in  order  t9  enable  him  to  procure  a 
bargain.  He  says  as  much  in  his  testimony 
when  he  was  asked: 

"Q.  Tou  considered  it  a  good  bargain,  and 
thought  there  was  money  in  it  for  your  brother, 
and  went  and  undertook  to  persuade  your  broth- 
er to  buy  it?    A.  Yes,  sir." 

He  then  testified  that  his  brother  made  no 
offer  to  him,  nor  did  he  authorize  plaintiff  to 
make  any  offer  to  defendant,  nor  was  any- 
thing else  ever  said  or  done  by  plaintiff  with 
reference  to  the  sale. 

[1-4]  When  we  consider  these  facts,  to- 
gether with  the  further  one  that  plaintiff 
was  employed  by  defendant,  if  at  all,  only  to 
sell  a  particular  100  acres  to  a  particular 
individual  (contemplating  only  a  single  defi- 
nite transaction),  it  is  quite  manifest  that 
plaintiff  failed  to  prove  by  his  own  testimony 
either  an  express  or  implied  contract  enti-  - 
tling  hfm  to  recover  for  the  sale  of  the  land 
to  his  brother.  If,  however,  the  facts  were 
sufficient  to  show  an  implied  contract  for 
(tommlsslons  on  that  sale,  there  could  then  be 
no  recovery  with  the  record  in  Its  present 
condition,  since  it  is  well  settled  that  a  re- 
covery upon  proof  of  an  implied  contract 
cannot  be  had  when  only  an  express  contract 
is  declared  on.  Newton's  Ex'r  v.  Field,  98 
Ky.  186,  32  S.  W.  623,  17  Ky.  Law  Rep.  1769; 
Price  V.  Price's  Ex'r,  101  Ky.  28,  39  S.  TV. 
429;  Northrips'  Adm'r  v.  Williams,  100  S. 
W.  1192,  30  Ky.  Law  Rep.  1279;  Paducah 
Ice  Co.  V.  Hall,  113  S.  W.  105;  I.  C.  B  R. 
Co.  V.  Ross,  83  S.  W.  635,  26  Ky.  Law  Rep. 
1251. 

This  rule  grows  out  of  the  fact  that  the 
proven  Implied  contract  constitutes  a  fatal 
variance  from  the  alleged  express  one  upon 
which  the  pleader  bases  his  right  of  action 
or  ground  of  defense. 

The  peremptory  instruction  to  find  for  the 
defendant  should  have  been  given,  and  the 
motion  for  the  appeal  is  sustained,  the  ap- 
peal granted,  and  the  Judgment  reversed,  for 
proceedings  consistent  herewith. 
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affirmative  form  that,  although  the  Jury  found 
that  defendaiit's  brakeman  committed  the  act 
charged  by  plaintifE,  yet  if  they  further  found 
that  brakeman  not  guilty  of  negligence  in  so 
doing  verdict  should  be  for  defendant ;  there  be- 
ing evidence  raising  the  issue  whether  the  act 
was  negligent 


GALVESTON,  H.  &  S.  A.  RY.  CO.  ▼.  WIL- 
SON.    (No.  9110.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

May  31,  1919.    Rehearing  Denied  June 

28,  1919.) 

1.  Rahjioads  ^=:>282(5)— Injttbt  to  Shifpkb 
— LoADiNo  Stock— BviDsiTCB. 

In  action  for  injuries  to  shipper  of  stock  al- 
1eg<^d  to  have  been. caused  by  flashing  a  light  be- 
fore animals  on  loading  chute  causing  them  to 
rush  back  and  trample  plaintiff,  evidence  held 
to  raise  the  issue  whetiier  or  not  the  liftht 
which  frightened  the  animals  came  from  a 
trainman's  lantern  or  from  some  other  source. 

2.  Railbgads  ^=»282(2)  —  Speoifioation  of 
Negligence  Causing  Injxtbt  to  Shipper 
Loading  Stock. 

Where  a  stock  shipper,  trampled  by  fright- 
ened animals  on  a  loading  chute,  alleges  par- 
.ticularly  in  a  complaint  for  injuries  that  the 
light  causing  the  fright  came  from  a  trainman's 
lantern,  he  is  limited  to  the  particular  act  of 
negligence  specified. 

8.  Negligence  <8=»119(3)— Isbues  —  Genebal 
Denial. 
A  particular  act  of  negligence  alleged  is  put 
in  issue  by  a  general  denial,  and  plaintiff  is 
limited  to  the  act  specified. 

4.  Trial  <®=»203(3),  251(1)  —  Inbtbuctions— 
Affirmative  Presentation  of  Case  — 
Pleading. 

A  litigant  is  entitled  to  have  his  defense  or 
cause  of  action  affirmatively  submitted,  and  a 
general  denial  is  sufficient  to  require  the  sub- 
mission of  any  defensive  issue  raised  by  the 
evidence  which  is  not  required  by  statute  or 
rules  of  pleading  to  be  specifically  pleaded. 

5.  Trial  ^=»260(8)  r-  Requssixd  Instruc- 
tions. 

In  action  for  injuries  to  shipper  of  stock 
caused  by  a  member  of  the  train  crew  flashing 
his  lantern  at  night  before  horses  and  mules  on 
loading  chute,  causing  them  to  rush  back  and 
trample  plaintiff,  who  was  loading  them  on  the 
chute,  a  requested  charge  that,  if  plaintiff  was 
injured  as  the  "sole  proximate  cause"  of  the  wild 
and  unruly  nature  and  disposition  of  the  miiles 
and  horses,  verdict  should  be  for  defendant,  even 
though  defendant  was  guilty  of  negligence,  was 
sufficiently  presented  by  a  sharge  that  if  their 
wild  and  unruly  nature  and  disposition,  if  any, 
was  the  sole  proximate  cause  of  plaintiff's  in- 
juries, to  find  for  defendant. 

6.  Trial  ^=»251(8)— Instructions— Applica- 

BILTTT. 

Plaintiff  shipper  having  alleged  his  injuries 
were  caused  by  a  certain  negligent  act  of  *'one 
of  the  train  crew,"  it  was  improper  to  submit 
the  issue  whether  or  not  some  other  employ6 
of  defendant  was  gidlty  of  the  act  of  negligence 
charged.  ^ 

7.  Negligence  ^=»138(1)  —  Instructions— 
Affirmative  Presentation  of  Issue. 

In  personal  injury  case  against  a  railroad, 
defendant  was  entitled  to  an  instruction  in  the 


Appeal  from  District  Court,  Tarrant  Coua- 
ty;  R.  E.  L.  Ray,  Judge. 

Action  by  W.  T.  Wilson  against  the  Galves- 
ton, Harrisburg  &  San  Antonio  Railway  Com- 
pany. From  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded. 

Thompson,  Barwise  &  Wharton,  of  Ft. 
Worth,  Baker,  Bottb,  Parker  &  Garwood,  of 
Houston,  and  Alfred  McKnIght,  of  Ft.  Worth, 
for  appellant. 

R.  M.  Rowland,  of  Ft.  Worth,  and  Louis 
Wilson,  of  Dallas,  for  appellee. 

BUCK,  J.  Appellee,  hereinafter  styled 
plaintiff,  sued  appellant,  hereinafter  styled 
defendant,  for  personal  Injuries  alleged  to 
have  occurred  at  Sablnal,  Tex.,  about  July 
18.  1916.  He  alleged  that  he,  with  others. 
Including  members  of  a  freight  train  crew, 
who  were  employes  of  the  defendant  in  the 
nighttime  were  engaged  In  the  work  of  load- 
ing certain  horses  and  mules  into  a  stock 
car  of  the  defendant,  which  car,  when  so 
loaded,  was  to  be  transported  by  the  defend- 
ant and  its  connecting  carrier  from  Sablnal 
to  North  Ft.  Worth.    He  further  alleged: 

"That  while  plaintiff  was  doing  the  work 
aforesaid,  and  was  in  the  exercise  of  due  care 
for  his  own  safety,  and  was  in  a  stock  pen  con- 
taining said  animals,  or  in  the  chute  leading 
from  said  pen  to  the  door  of  the  car  into 
which  the  animals  were  being  loaded,  and  was 
properly  urging  and  driving  said  animals 
through  the  chute  and  into  the  car,  one  of 
said  employes  of  the  defendant  company,  a 
member  of  said  train  crew,  whose  name  is  to 
plaintiff  unknown,  acting  in  the  course  of  his 
employment,  and  jprithin  the  actual  and  appar- 
ent scope  of  sucn  employment,  and  in  the  ef- 
fort to  further  the  defendant's  business  by  aid- 
ing in  the  loading  of  said  car,  but  at  the  same 
time  acting  negligently  and  incompetently,  sud- 
denly got  on  or  in  the  said  chute  near  the  end 
of  the  same  next  to  the  car,  and  flashed  and  dis- 
played his  lighted  train  lantern  in  said  chute, 
and  immediately  before  the  eyes  of  certain  of 
said  horses  and  mules,  whereby  they,  or  at  least 
some  of  them,  were  blinded,  frightened,  and 
confused,  and  caused  to  rush  back  down  the 
chute  and  into  the  pen,  knocking  down  and 
trampling  him." 

Plaintiff  further  alleged  that  he  was  right- 
fully at  the  place  where  he  was  at  the  time 
of  the  Injuries,  and  was  rightfully  engaged 
In  the  work  he  was  doing,  and  *'the  defend- 
ant, its  agents  and  employes,  owed  him  the 
duty  to  exercise  ordinary  care  to  protect  his 
safety  while  he  was  so  engaged,  but  they, 
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and  each  of  them,  negligently  failed  to  dis- 
charge such  duty;  that  such  failure  con- 
sisted In  cavising  and  permitting  the  act  of 
negligence  above  set  out.*'  He  prayed  for 
damages  in  the  sum  of  $4,000,  and  upon  a 
trial  before  a  jury  plaintiff  recovered  a 
Judgment  in  the  sum  of  $2,000,  from  which 
j  lament  the  defendant  has  appealed. 

Assignments  1  and  2  complain  of  the  re- 
fusal of  the  court  to  submit  the  following 
special  requested  instruction,  to  wit: 

*Tou  are  instructed  that  if  you  believe  and 
find  from  the  evidence  in  this  case  that  the 
mule  or  mules  or  horses,  if  any,  which  ran  over 
the  plaintiff,  were  caused  to  do  so  by  reason  of 
a  light  or  flash  other  than  a  lantern  of  defend- 
ant's brakeman  or  other  employ^,  then  you  are 
instructed  that  your  verdict  herein  will  be  for 
the  defendant  herein,  even  though  you  believe 
and  find  from  the  evidence  that  the  plaintiff 
sustained  the  injuries,  or  any  of  the  injuries, 
complained  of." 

The  evidence  shows  that  the  stock  pens, 
where  plalntifTs  mules  and  horses  had  been 
placed  for  the.  purpose  of  loading,  had  a 
chute  or  narrow  passway  leading  from  one 
of  the  pens  to  the  open  door  of  the  car  as  It 
was  being  loaded.  This  chute  consisted  of 
two  sections,  the  one  nearest  the  pen  being 
^  wider  than  the  one  next  to  the  car.  Plain- 
tiff's employ^,  Paul  Johnson,  undertook  to 
drive  the  mules  or  horses,  a  few  at  a  time, 
from  the  pen  into  the  chute,  and  by  the  plain- 
tiff, who  was  stationed  on  the  side  of  the 
chute.  When  the  animals  passed  plaintiff, 
he  would  get  behind  them  and  drive  and  prod 
them  into  the  car,  being  aided  by  two  mem- 
bers of  the  train  crew,  one  on  each  side  of 
the  narrow  chute,  and  standing  on  the  out- 
side thereof  on  a  narrow  platform  or  foot- 
path.    Plaintiff  testified  in  part  as  follows: 

"I  would  say  I  began  loading  the  animals  in- 
to the  car  at  about  nine-thirty  at  night;  it 
might  have  been  a  few  minutes  earlier  than 
that.  •  •  •  Mr.  Johnson  went  down  with 
me  to  help  load  the  stuff,  and  a  young  fellow 
that  works  at  the  depot  and*  a  Mexican  that 
was  there  went  down,  and  the  train  crew. 
Johnson  is  the  man  whose  deposition  has  been 
read  to  the  jury.  I  had  an  arrangement  with 
him  to  accompany  the  animals  on  the  train 
from  there  to  North  Ft.  Worth,  and  he  did  so. 
I  did  not  Intend  going  with  them  myself,  but  I 
was  sending  Johnson  along  as  the  caretaker. 
Johnson  was  helping  me  load  the  animals. 
*  *  *  You  see  they  go  down,  set  the  car,  and 
put  down  the  platform  between  the  loading 
chute  and  the  door,  and  fix  the  door  and  stand 
at  the  door,  and  then  we  load  them  from  the 
pens.  The  railroad  people  do  that.  •  •  ♦ 
When  the  car  was  set  at  the  chute  there  was 
a  brakeman  rode  down  on  top  of  that  car,  sup- 
posed to  set  the  brake  or  something.  He 
was  on  top  with  a  lighted  lantern.  I  told  Mr. 
Johnson  to  bring  the  mules  In  from  four  ta 
seven  at  a  time,  and  I  had  a  hickory  stick 
about  six  feet  long— it  was  a  measuring  pole, 
IB  what  it  was— and  he  would  bring  them  in  to 
me  and  I  would  run  them  up  on  the  chute. 


This  stuff  was  brought  up  here,  and  there  was  a 
brakeman  on  top  of  the  car  with  a  light 
It  is  pretty  near  an  impossibility  to  drive  a 
bunch  of  mules  facing  a  light  at  night.  I  had 
same  racket  with  this  brakeman,  and  it  Is  a 
fact  that  I  used  right  smart  of  rough  lan- 
guage, and  I  finally  got  him  off,  and  he  got 
down  on  the  side  of  the  chute. 

''There  is  a  platform  running  up  to  this  chntcj 
I  would  say  about  half  way  up  the  top  of  the 
fence,  for  a  man  to  walk  up  and  down^  and  if 
they  got  up  there  they  bothered  me  with  the 
light,  and  I  got  them  off  of  there,  and  we  got 
all  the  stock  loaded  except  seven  or  nine  head. 
There  was  probably  five  or  six  head  in  this 
chute,  and  with  the  light  not  being  there,  when 
the  mules  turned  back  to  come  bacic,  why  I 
could  step  to  the  other  side,  because  a  mule  is 
going  to  follow  his  head,  whichever  way  he 
turns.  His  head  was  ahead  of  him,  and  be 
would  go  that  way  and  I  would  step  to  the 
other  side.  Several  of  them  had  run  back  two 
or  three  times  before  that,  and  I  just  stepped 
to  one  side.  This  small  chute  is  about  three 
and  a  half  or  four  feet  wide,  so  that  a  good- 
sized  mule  or  horse  could  not  turn  in  there, 
and  after  he  gets  into  that  chute  there  is  a  Ut- 
tle  gate  that  swings  back,  and  when  I  would  get 
them  started  up  there  they  would  never  stop  un- 
til they  got  into  the  car.  We  got  this  bunch 
of  mules  up  there,  and  there  was  a  light  throwed 
over  from  the  side,  and  when  that  light  was 
throwed  in  there  it  blinded  me  and  the  mules, 
too,  and  when  the  mules  came  back  I  could 
not  tell  whether  it  was  a  mule  or  a  shadow,  and 
the  whole  bunch  ran  over  me.  I  don't  know 
how  many  hit  me,  but  they  ran  over  me.  1 
suppose  the  light  that  flashed  there  came  from 
the  lantern  that  a  brakeman  had;  they  had 
been  around  there  with  them,  and  they  had  tlie 
lights,  and  they  were  the  only  people  that  I 
saw  with  a  light— the  brakemen  that  were  dowc 
there. 

"When  this  lighted  lantern  was  flashed  or 
thrown,  it  was*  thrown  over  into  that  pen.  The 
way  a  man  could  get  up  high  enough  to  throw 
the  light  over  into  the  chute  is  on  the  platform 
running  there;  it  runs  up  the  fence,  about 
half  way  up  to  the  top.  There  is  a  platform 
on  both  sides  that  the  men  walk  up  and  down 
in  loading.  They  use  the  platform  to  aid  them 
in  loading  the  animals.  They  punch  them 
through  the  fence  as  they,  go  by  to  urge  them 
on  and  keep  them  from  stopping.    *    «    * 

"I  don't  know  how  many  feet  the  lantern  was 
away  from  the  eye^  of  the  mules.  He  might 
have  been  able  to  hit  one  of  them  on  the  head 
with  the  lantern.  He  could  reach  over  there; 
there  was  just  a  fence  between  them.  ♦  •  ♦ 
There  had  been  no  light  around  there  except  the 
lights  had  by  the  members  of  the  train  crew. 
I  did  not  see  any  other  light  there  at  alL  I 
don't  remember  whether  the  boy  .from  the  ware- 
house or  depot  that  went  down  there  had  a 
light  or  not<;  he  probably  had,  because  he  goes 
down  there,  and  he  is  the  man  that  seals  the  car, 
and  probably  he  had  a  Ught." 

On  cross-examination  the  plaintiff  further 
testified: 

**Aa  I  have  testified,  I  think  this  man  that  was 
there  with  the  lantern  turned  his  light  over 
there  to  head  a  mule  back  towards  the  oar.     That 


Digitized  by  LjOOQIC 


Tex.)  GALVESTON,  H.  &  S. 

(214 

is  my  opinion  as  to  what  he  did,  and  at  that 
time  I  was  probably  from  seventeen  to  twenty 
feet  from  the  gate]  where  the  man  was.  ♦  •  ♦ 
I  could  not  say  that  I  really  knew  the  mule 
that  knocked  me  down  was  coming  back  at  all, 
because  I  could  not  see  him.  As  soon  as  this 
light  flashed  the  inules  were  moving,  and  I 
could  see  the  shadows  across  the  pen,  but  to 
see  it  on  the  fence  I  could  not  tell  a  shadow 
from  a  mule.    •    ♦    ♦ 

"The  instant  the  man  threw  the  light  oyer 
there  the  mules  ran  over  me.  I  could  have  had 
time  to  get  out  of  the  way  If  I  could  have  seen 
which  way  they  were  coming,  but  the  lantern 
blinded  me^the  movement  of  the  glare  of  the 
lantern." 

Plaintiff's  witness  Paul  Johnson  testified 
upon  this  point  as  follows: 

"Mr.  Wilson  complained  two  or  three  times 
about  the  lanterns  being  at  the  head  of  tjne 
chute.  The  boy  who  worked  at  the  depot  said 
that  he  would  throw  his  lantern  away ;  but  Mr. 
Wilson,  who  is  rather  old,  and  propably  harsher 
than  necessary,  told  the  boy  that  he  didn't 
give  a  damn  what  he  did  with  the  lantern,  just 
so  he  kept  it  out  of  sight.  •  ♦  ♦  i  had  just 
succeeded  in  getting  the  last  mule  and  horse  in 
the  latter  end  of  the  chute  (Mr.  Wilson  was  at 
that  time  in  the  throat  of  the  chute).  I  was 
behind  the  animals.  I  saw  a  light  make  a  flash 
in  front  of  me.  The  animals  hid  from  my  view, 
whether  it  was  a  lantern  waved  or  what  not; 
the  animals  who  were  at  that  time  in  the 
chute  made  a  run  to  the  back  end  of  the  chute. 
I  immediately  climbed  the  fence.  I  saw  Mr. 
Wilson  lying  on  the  ground." 

"Q.  If  a  brakcman  or  other  member  of  the 
train  crew  did  anything  with  his  lantern  just 
before  the  accident  to  Mr.  Wilson,  then  state 
fully  just  what  he  did ;  also  describe  fully  what, 
if  anything,  happened  immediately  after  such 
action,  if  any,  on  the  part  of  said  member  of 
the  train  crew.  A.  Well,  I  don't  know  about 
that.  I  saw  a  flash  of  light  just  before  the 
mules  stampeded.  I  don't  know  whether  it 
was  from  a  lantern  or  what  it  was  from,  it 
might  have  been  from  some  one  lighting  a  ciga- 
rette, but  I  know  that  there  was  a  dare  of  light 
beyond  the  mules  where  I  was.  ♦  ♦  ♦  At  the 
time  the  mule  knocked  Mr.  Wilson  down  I  did 
not  see  any  one  with  a  lantern  at  any  place 
where  they  would  have  frightened  the  mule. 
I  saw  the  flare  of  light,  but  I  don't  know 
whether,  it  was  a  lantern  or  not.  *  *  *  It  is 
a  fact  that  I  saw  no  light  at  the  time  the  mule 
in  question  knocked  Mr.  Wilson  down;  I  saw 
a  flare  of  light,  but  I  don't  know  from  whence 
it  came.    •    ♦    ♦ 

"I  wish  here  to  draw  the  line  between  a  light 
and  a  lantern.  If  my  memory  serves  me  cor- 
rectly, in  discussing  this  matter  with  Mr.  Bon- 
ner (the  claim  agent),  he  interrogated  me  with 
reference  to  a  lantern,  and  I  saw  no  lantern 
after  the  time  that  Mr.  Wilson  raised  an  ob- 
jection to  the  lantern  being  used  at  the  head  of 
the  chute,  but  I  did  see  a  light,  or  a  flash  of 
light,  as  previously  stated  by  me." 

The  evidence  further  shows  that  there 
were  some  six  or  eight  boys  or  young  men, 
ranging  from  15  to  18  years  of  age,  who  had 
congregated  near  the  place  of  loading,  and 
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were  standing  "on  the  sand  pile  or  on  the 
chute"  during  said  time.  The  members  of 
the  train  crew  and  the  warehouse  foreman, 
one  of  the  employes  of  the  defendant,  who 
were  present  at  the  time,  testified  in  the 
case,  and  denied  that  a  lantern  was  flashed 
at  the  time  of  the  accident.  Jordan,  the 
warehouse  foreman,  testified  that  none  of 
the  boys  or  spectators  around  there  had  9, 
lantern  that  he  saw,  but  that  it  was  possible 
that  they  got  up  on  the  side  of  the  pen  and 
lighted  matches,  but  he  could  not  say  wheth- 
er or  not  they  did  so.  He  further  testified 
that  there  was  no  brakeman  fiashed  any 
light  over  there  just  about  the  time  the  plain- 
tiff was  knocked  down. 

[1-3}  We  are  of  the  opinion  that  the  evi- 
dence, quoted  and  cited  and  some  other  of  a 
like  nature,  is  sufficient  to  raise  Ihe  issue 
of  whether  or  not  the  light  which  plaintiff 
claims  caused  the  mules  to  turn  back  and 
run  over  him  came  from  a  lantern  in  the 
hands  of  a  member  of  the  train  crew  or  from 
some  other  source.  While  it  was  not  neces- 
sary, perhaps,  for  plaintiff  to  specify  partic- 
ularly that  the  light  which  he  claimed^  was 
responsible  for  the  accident  came  from  a 
lantern  in  the  hands  of  a  member  of  the 
train  crew,  yet  he  did  so  allege,  and,  having 
so  alleged,  he  is  limited  to  the  particular  act 
of  negligence  specified.  The  particular  act 
of  negligence  alleged  was  put  in  issue  by  the 
general  denial  of  defendant,  and  further  put 
in  issue  by  the  testimony  heretofore  men- 
tioned. Ry.  Co.  V.  Johnson,  100  Tex.  237,  97 
S.  W.  1039;  Ry.  Co.  v.  Moyer,  128  S.  W. 
1135 ;  Ry.  CJo.  v.  Jackson,  47  Tex.  Civ.  App. 
26,  103  S.  W.  709;  Ry.  Co.  ▼.  Smith,  101  S. 
W.  453;   Bolt  et  al.  v.  Bank,  145  S.  W.  7()7. 

[41  That  a  litigant  is  entitled  to  have  his 
defense  or  cause  of  action  affirmatively  sub- 
mitted, and  that  a  defendant's  general  denial 
is  sufficient  to  require  the  submission  of  any 
defensive  Issue  raised  by  the  evidence,  which 
is  not  required  by  statute  or  rules  of  pleading 
to  be  specially  pleaded,  has  been  decided 
many  times  by  our  Supreme  Court.  Ry.  CJo. 
V.  Wallace,  206  S.  W.  505 ;  Wichita  Falls  Tr. 
Ck>.  V.  Adams,  107  Tex.  612,  183  S.  W.  155; 
Yellow  Pine  Oil  Co.  v.  Noble,  101  Tex.  125, 
105  S.  W.  318.  -  Hence,  we  conclude  that  as- 
signments 1  and  2  must  be  sustained. 

[6]  In  the  third  assignment  complaint  is 
made  of  the  failure  of  the  court  to  charge 
the  jury  that  if  they  found  and  believed  that 
plaintiff  was  injured  as  the  sole  proximate 
cause  of  the  wild  and  unruly  nature  and  dis- 
position of  the  mules  and  horses,  then  their 
verdict  would  be  for  the  defendant,  even 
though  the  defendant  was  guilty  of  the  neg- 
ligence alleged,  and  even  though  the  plaintiff 
sustained  the  injuries,  or  any  of  the  injuries, 
alleged.  The  court  did  charge  the  Jury  as 
follows: 

"If  you  believe  from  the  evidence  that  one  or 
more  or  all  of  the  animals  in  question  were 
wild  and  unruly,  and  that  their  wild  and  unruly 
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natare  or  disposition,  if  any,  was  the  sole  proxi- 
mate cause  of  plaintiff's  injuries,  if  any,  then 
you  will  find  for  the  defendant." 

We  are  of  the  opinion  that  the  charge  giv- 
en was  a  sufficient  presentation  of  the  law 
upon  this  question.  The  cases  relied  upon  by 
appellant  to  sustain  this  assignment,  such 
as  Ry.  Co.  v.  NeflP,  87  Tex.  301,  28  S.  W.  283 ; 
H.  &  T.  C.  Ry.  Co.  v.  Bums,  41  Tex.  Civ. 
App.  83,  90  S.  W.  688;  Ft.  Worth  &  D.  O. 
Ry.  Co.  V.  Gatewood,  185  S.  W.  932 ;  T.  &  P. 
Ry.  Co.  V.  Dawson,  34  Tex.  Civ.  App.  240, 
78  S.  W.  235 — ^are  cases  involving  the  issue 
of  contributory  negligence,  and  In  those  cases 
it  was  held  that  a  charge  should  have  been 
given.  In  effect,*  that  if  the  jury  should  find 
that  the  plaintiff  was  guilty  of  contributory 
negligence  proximately  contributing  to  the 
Injury  alleged,  that  the  jury  should  find  for 
the  defendant,  even  though  they  should  fur- 
ther find  that  the  defendant  was  guilty  of 
negligence  as  alleged.  The  rule  of  law 
which  denies  a  recovery  to  a  plaintiff  who 
has  himself  been  guilty  of  negligence,  proxi- 
mately contributing  to  the  injury  complained 
of.  Is  in  the  nature  of  a  penalty,  established 
to  encourage  the  utmost  diligence,  care,  and 
caution  on  the  part  of  one  for  his  own  safety. 
Hence,  except  where  otherwise  provided  by 
statute  under  the  rule  of  comparative  negli- 
gence, the  plaintiff  who  has  been  guilty  of 
contributory  negligence  is  required  to  beai* 
the  full  responsibility  of  the  result  of  such 
contributory  negligence,  even  though  the 
contributory  negligence  of  the  plaintiff  may 
concur  with  the  negligence  of  the  defendant 
In  producing  the  Injury.  We  think  that  if 
the  wild  and  unruly  nature  of  the  animals 
was  the  sole  proximate  cause  of  the  injury, 
as  submitted  to  the  jury,  that  such  hyppthe- 
sis  excludes  the  theory  that  the  defendant 
was  guilty  of  negligence  proximately  contrib- 
uting to  the  injury  in  question.  Hence  we 
conclude  that  the  charge  given  was  not  sub- 
ject to  the  criticism  made,  and  we  overrule 
appellant's  third  and  fourth  assignments. 

[6]  In  the  sixth  paragraph  of  the  court's 
main  charge  the  jury  were  instructed,  in 
effect,  that  if  they  should  find  that  the  de- 
fendant was  injured  at  the  time  aad  place 
and  under  the  circumstances  alleged,  and 
that  "a  brakeman,  or  other  employ^  of  the 
defendant  there  present,  got  on  the  chute 
with  a  lighted  lantern,  and  flashed  or  dis- 
played said  lantern  in  the  chute  or  pen,  and 
over  the  top  of  the  fence  constituting  the 
side  of  the  chute  or  pen;  that  at  the  time 
such  employ^  did  said  act  (if  he  did)  one  or 
more  of  the  animals  were  then  in  the  chute 
or  pen  near  that  place,  and  were  thereby 
blinded,  frightened,  or  confused  by  the  sud- 
den flashing  of  the  light,  and  were  thereby 
caused  to  rush  back  towards  the  pens,  and 
in  so  doing  strike  plaintiff  and  knock  him 
down  and  injure  him,"  etc. — they  should  find 
for  the  plaintiff,  unless  they  found  for  the 


defendant  under  other  Instructions  given  by 
the  court. 

It  is  complained  in  th^  sixth,  seventh, 
eighth,  and  twelfth  assi^ments  that  the 
court  erred  in  subtnltting  to  the  Jury  the 
issue  of  whether  or  not  "any  other  employ^" 
was  guilty  of  the  negligence  alleged.  We 
think  these  assignments  must  be  sustained. 
JThe  plaintiff  having  elected  to  specify  partic- 
ularly that  the  employ^  whose  negligent  acts 
were  relied  upon  to  sustain  the  recovery  was 
**one  of  the  train  crew,"  It  was  improper  to 
submit  the  issue  as  to  whether  or  not  some 
other  employ^  not  a  member  of  the  train 
crew  flashed  the  lantern  in  front  of  the  ani- 
mals and  caused  them  to  turn  back.  As  be- 
fore stated,  the  witness  Jordan  was  an  em- 
ploy6  of  the  defendant,  was  present  and  had 
a  lantern,  and  was  on  the  chute  counting  the 
animals  at  the  time  of  the  accident,  though 
he  testified  that  he  did  not  have  a  lantern 
with  him,  as  did  also  the  two  brakemen. 
Jordan  further  testified  that  he  was  not  a 
member  of  the  train  crew.  Under  the  allega- 
tions of  the  petition,  plaintiff  would  not  have 
been  entitled  to  recovery  if  his  injuries  were 
caused  by  the  negligence  of  Jordan,  though 
under  the  charge  given  the  jury  would  have 
been  justified  in  finding  for  the  plaintiff  even 
though  they  believed  that  Jordan's  negligence 
caused  the  injury.  Hence  said  four  assign- 
ments are  sustained.  Lewis  v.  Hatton,  86 
Tex.  533,  26  S.  W.  50;  T.  &  P.  Ry.  Co.  v. 
French,  86  Tex.  96,  23  S.  W.  612;  M.,  K.  & 
T.  Ry.  Co.  v.  Poole,  104  Tex.  36,  133  S.  W. 
239;  Scott  t.  St.  L.  S.  W.  Ry.  Co.,  64  Tex. 
Civ.  App.  54,  117  S.  W.  890,  writ  of  error 
denied;  Tel.  &  Tel.  Oo.  v.  Sanders,  107  Tex. 
49,  173  S.  W.  865;  Ft.  W.  &  D.  O.  Ry.  Co.  v. 
Yantis,  185  S.  W.  969-973;  K.  C,  M.  &  0. 
Ry.  Co.  V.  Cole,  183  S.  W.  137 ;  Jamison  v. 
Measels,  207  S.  W.  365;  Moody  &  Co.  v.  Bow- 
land,  100  Tex.  363,  99  S.  W.  1112. 

[7]  In  the  ninth,  tenth,  and  eleventh  as- 
signments complaint  is  made  of  the  failure 
of  the  court  to  Instruct  the  jury  that  though 
they  should  believe  and  find  from  the  evi- 
dence that  the  defendant's  brakeman  threw 
or  placed  his  lighted  lantern  in  front  of  the 
mules*  or  horses'  eyes,  as  alleged  in  plahi- 
tiff's  petition,  yet  if  they  should  further  be- 
lieve and  find  from  the  evidence  that  the 
said  brakeman  was  not  guilty  of  negligence 
in  so  doing,  then  they  would  return  a  verdict 
for  the  defendant.  We  are  of  the  opinion 
that  said  instruction  should  have  been  given 
in  the  affirmative  form.     Appellee  testified: 

"This  man  threw  the  light  over  right  in 
amongst  the  mules.  It  looked  like  he  was  try- 
ing to  head  them  to  keep  them  from  coming  back, 
but  wheh  he  throwed  the  light  over  it  blinded 
them.  *  *  *  I  suppose  the  man  on  the  side 
there  was  trying  to  assist  in  loading  them,  be- 
cause we  had  been  some  bit  in  loading  them,  and 
he  threw  the  lantern  over  there,  I  suppose  to 
head  the  mules." 
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This  evidence  and  other  testimony  of 
like  import  raised  the  Issue  of  whether  or 
not  the  alleged  act  of  the  brakeman  In  throw- 
ing the  lantern  in  front  of  the  mules,  even 
if  admitted  that  such  was  done,  was  negli- 
gence. Even  though  said  act  was  the  proxi- 
mate cause  of  plaintiff's  injuries,  yet  if  it 
was  one  which  an  ordinarily  prudent  person 
similarly  situated  would  have  done  defend- 
ant would  not  have  been  liable. 

We  do  not  think  it  necessary  to  discuss 
other  assignments,  but  conclude,  for  the  rea- 
sons given,  that  the  judgment  of  the  trial 
court  must  be  reversed  and  the  cause  re- 
manded, and  it  is  so  ordered. 


SAN  JACINTO  RICE  CO.  v.  ULEIOH. 
(No.  474.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont 
June  30,  1919.) 

1.  Courts  ^s»169(1)  —  JuBiSDionoN  — 
Amount.     • 

In  an  action  in  tlie  county  court  for  water 
rent,  a  cross-action  for  damages  for  flooding  of 
com,  placing  the  value  of  the  com  destroyed  at 
$400,  was  not  a  frautl^on  the  court,  where  it 
was  filed  and  the  value  fixed  in  good  faith  by 
defendant's  counsel,  although  the  real  value  of 
the  crop  was  $l,12a75. 

2.  Evidence  ^=>489  —  Opinion  —  Value 
OP  Corn  Crop— Qualification  of  "Wit- 
ness. 

A  farmer  who  had  been  raising,  buying,  and 
selling  com  for  15  years,  and,  during  year  when 
it  was  claimed  that  a  crop  was  destroyed, 
bought  200  bushels,  and  read  crop  reports  and 
market  quotations  constantly  and  kept  himself 
advised  as  to  the  condition  of  the  corn  market 
and  the  value  of  the  same,  and  knew  the  market 
value  of  corn  such  as  would  have  been  raised 
where  the  crop  was  destroyed,  was  qualified  to 
testify  as  to  what  would  have  been  the  reasona- 
ble value  of  the  crop  had  it  fully  matured,  and 
not  been  destroyed. 

8.  Trial  €=>140(1)— Questions  fob  Jubt— 
Credibility  of  Witnesses. 
Credibility  of  a  witness  is  a  question  for 
the  jury,  and  the  court  cannot  assume  the  truth- 
fulness of  the  unsupported  testimony  of  an  in- 
terested party. 

4.  Evidence  ^=>590  —  Cbedibilitt  of  Wit- 
ness—Interested Person. 
Not^itlistanding  the  rule  that  the  credibil- 
ity of  a  witness  is  a  question  for  the  jury,  and 
the  court  cannot  assume  the  truthfulness  of  the 
unsupported  testimony  of  an  interested  person, 
a  jury  is  not  authorized  to  disregard  the  testi- 
mony of  an  interested  party  and  render  a  judg- 
ment unsupported  by  even  an  indication  from 
any  source  that  the  testimony  of  such  person 
was  not  trae. 


5.  Trial  «=»140(1)— Questions  fob  Jubt— 
Cbedibilitt  of  Witness. 

Where  a  party,  testifying  concerning  a 
transaction,  introduced  original  entries  made 
by  him  at  the  time  covering  the  points  involved, 
his  testimony  was  taken  out  of  the  rule  that 
the  court  cannot  assume  the  truthfulness  of  the 
unsupported  testimony  of  an  interested  party. 

6.  Trial  «=»352<4)  —  Special  Issues  — 
Matteb  Not  in  Issub  —  Damages  —  De- 
fenses. 

In  action  by  a  rice  company  to  recover  a 
balance  due  for  water  rent,  where  defendant  set 
up  a  counterclaim  for  damages  by  reason  of 
flooding  of  corn,  plaintiff  was  not  entitled  to 
have  submitted  as  a  special  issue  the  question 
of  whether  defendant  was  negligent  in  not  build- 
ing a  levee  to  protect  his  corn,  where  it  did  not 
specially  plead  such  defense. 

7.  Appeal  and  Error  ^=5>1070(2)  —  Harm- 
less Error— Findings. 

A  party  cannot  complain  that  an  answer  of 
the  jury  on  a  certain  question  was  not  support- 
ed by  the  testimony,  where  such  question  was 
not  properly  before  the  court,  by  reason  of  fail* 
ure  to  specially  plead  the  matter. 

8.  Damages  ^=>188(1)— Extent  of  Damages 
—-Sufficiency  of  Evidence. 

In  an  action  wherein  damages  were  sought 
for  destruction  of  a  crop  of  com  by  flooding, 
evidence  held  insufficient  to  sustain  a  finding' 
of  the  jury  that  the  crop  was  totally  destroyed. 

9.  Appeal  and  Error  ^=»694(1)  —  Hecoro 
—Review— Uncertainty  in  Testimony. 

An  assignment  of  error  to  the  effect  that  a 
finding  of  the  jury  was  not  supported  by  the  evi- 
dence and  was  against  the  uncontrovcrtcd  tes* 
timony  must  be  overruled,  where  the  appellate 
court,  by  reason  of  the  witnesses  having  re- 
ferred to  maps,  etc.,  when  testifying,  cannot 
determine  from  the  statement  of  facts  that  the 
answers  were  not  sustained. 

10.  Damages  ^=>188(1)  —  Sufficiency  of 
Evidence. 

In  an  action  for  water  rent,  wherein  defend- 
ant filed  a  counterclaim  for  damages  to  a  corn 
crop,  alloRing  the  value  of  the  corn  destroyed 
to  be  $400,  and  that  expense  of  harvesting 
would  have  been  $100,  the  court  erred  in  en- 
tering judgment  for  $300  on  the  cross-action, 
although  the  jury  found  the  reasonable  value  of 
the  corn  crop  to  be  $1,128.75,  the  defendant 
having  file^  a  remittitur  of  $828.75,  where  all 
the  witnesses  testified  that  the  cost  of  raising 
and  harvesting  it  would  have  been  from  $258  to 
$301. 

Appeal  from  Harris  County  Court ;  Roy  P. 
Campbell,  Judge. 

Suit  by  the  San  Jacinto  Rice  Company 
against  P.  C.  Ulrich.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Aflarmed  in  part, 
and  reversed  and  remanded  in  part. 

Campbell,  Myer,  Myer  &  Freeman,' of  Hous- 
ton, for  appellant. 

Baker,  Botts,  Parker '&  Garwood,  of  Hous* 
ton,  for  appellee. 
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WALKER,  J.  This  is  a  suit  by  the  appel- 
lant against  the  appellee  vto  recover  a  balance 
due  on  an  open  account  in  the  sum  of  $124.48, 
and  also  to  recover  the  balance  due  on  the 
water  rent  on  82.3  acres  planted  in  rice,  con- 
tract price  being  three  sacks  of  rice  per  acre, 
180  pounds  to  the  sack,  and  on  two  other 
tracts  of  81.3  acres  each,  the  contract  price 
being  two  sacks  of  rice  per  acre,  180  pounds 
per  sack.  The  defendant  answered,  admit- 
ting the  amount  due  on  the  open  account,  ex- 
cept one  item  of  $6.25,  denied  generally  all 
other  allegations  in  plaintiff's  petition  except 
the  execution  of  the  contract  as  pleaded  by 
plaintiff,  and  also  filed  cross-action  against 
plaintiff  containing  some  four  counts,  total- 
ing $918.  The  case  was  submitted  to  a  Jury 
on  special  issues,  and  the  jury  found  that  the 
appellee  cultivated  three  trac.s  in  rice  under 
contract  with  the  appellant,  tract  No.  1  con- 
taining 82.3  acres  and  tracts  Nos.  2  and  3  con- 
taining 81.3  acres  each;  rent  to  be  paid  aa 
pleaded  by  appellant.  The  jury  further  found 
that  rice  at  threshing  time  was  worth  $3.56 
per  barrel.  On  tract  No.  1  the  Jury  found 
that  the  appellee  delivered  to  the  appellant 
44,280  pounds  of  rice,  and  on  tracts  Nos.  2 
and  3  that  he  delivered  51,840  pounds  of  rice 
Only  one  of  appellee's  counterclaims  was  sub- 
mitted to  the  Jury.  This  claim  was  based  on 
an  alleged  destruction  of  the  crop  of  com  on 
43  acres  of  land  owned  by  appellee,  which 
he  claimed  was  occasioned  by  an  overflow  of 
water  from  the  canal  of  appellant,  and  on 
this  cross-action  the  Jury  found  that  appel- 
lee  had  43  acres  planted  in  corn,  that  this 
crop  of  corn  was  totally  destroyed  by  water 
that  overflowed  from  the  canal  of  appellant, 
that  this  damage  was  due  to  the  negligence 
of  the  appellant,  and  that  this  negligence  was 
the  proximate  cause  of  the  destruction  of  the 
corn,  and  that  the  reasonable  market  value 
of  the  crop  of  corn  that  would  have  been 
raised  on  the  tract  of  land  was  $1,128.75. 
On  the  verdict  of  the  Jury  the  trial  court  ren- 
dered Judgment  for  the  appellant  for  the 
balance  due  on  the  account  in  the  sum  of 
$118.23,  with  interest  thereon  at  the  rate  of 
6  per  cent,  per  annum  from  January  1,  1915, 
making  the  total  sum  of  $140.80,  and  also 
rendered  Judgment  in  favor  of  appellant  for 
the  difference  between  the  rent  contracted  to 
be  paid  to  appellant  and  the  amount  of  rice 
which  the  Jury  found  to  have  been  delivered 
by  appellee  to  appellant,  and  also  rendered 
Judgment  for  appellee  for  $300  as  the  net  val- 
ue of  the  damage  suffered  by  appellee  in  the 
destruction  of  his  com  crop.  From  this  Judg- 
ment the  appellant  has  appealed  to  this  court. 

Appellant's  second  assignment  of  error  is 
based  on  the  refusal  of  the  court  to  dismiss 
appellee's  cross-action. 

No  plea  to  the  Jurisdiction  was  filed  by  ap- 
pellant. On  the  face' of  appellee's  pleadings, 
the  total  sum  of  the  different  amounts  asked 
by  him  in  his  cross-action  was  $918.    The 


county  court  had  Jurisdiction  of  this  sum. 
When  appellee  and  his  son  were  testifying  in 
the  trial  of  the  cause,  they  stated  that  this 
43  acres  of  land  would  have  made  40  bushels 
of  com  per  acre,  and  at  harvesting  time  that 
this  corn  would  have  been  worth  75  cents  i)er 
bushel,  and  that  it  would  have  cost  between 
$6  and  $7  per  acre  to  have  made  and  harvest- 
ed this  corn.  Appellee  had  pleaded  that  the 
43  acres  would  have  made  $400  worth  of  com, 
and  that  it  would  have  cost  $100  to  have 
raised  and  gathered  it.  His  plea  was  for 
$300  as  the  net  value  of  the  com  crop.  When 
this  testimony  was  offered  before  the  Jury, 
appellant  made  a  motion  to  strike  out  ap- 
pellee's cross-action,  because  it  appeared  that 
it  was  fraudulently  brought;  that  appellee 
knew  when  he  filed  the  same  that  the  value 
of  his  corn  crop  vastly  exceeded  the  Jurisdic- 
tion of  the  county  court,  and  that  a  fraud 
had  been  perpetrated  on  the  court  in  filing 
this  cross-action,  and  in  arbitrarily  reducing 
the  value  of  the  corn  crop  from  $1,200  or 
$1,300  to  $300.  The  trial  court  heard  testi- 
mony on  this  motion.  The  lawyer  who  filed 
this  cross-action  testified  that  he  filed  the 
same  in  good  faith;  that  his  dient  did  not 
tell  him  that  the  43  acres  would*  have  made 
40  bushels  of  com  per  acre,  and  that  the 
com  would  have  been  worth  75  cents  per 
bushel,  but  on  his  ow#  investigation  he  esti- 
mated that  the  land  would  have  made  $100 
worth  of  corn,  and  that  it  would  cost  $100 
to  raise  and  gather  the  crop,  and  that  he 
placed  the  net  value  of  the  crop  at  $300;  that 
when  he  filed  the  cross-action  he  believed 
that  to  be  the  reasonable  net  value  of  the 
probable  yield  on  the  43  acres.  On  the  con- 
clusion of  the  testimony  on  this  motion,  the 
court  overruled  it,  thereby,  in  effect,  holding 
that  appellee,  through  his  counsel,  had  in 
good  faith  filed  the  cross-action,  and  had  in 
good  faith  fixed  the  value  of  the  com  crop. 

[1]  We  have  carefully  examined  the  tes- 
timony on  this  issue,  and  believe  that  the 
trial  court  is  fully  sustained  in  this  ruling. 

[2]  By  its  third  assignment  of  error  appel- 
lant complains  of  the  admission  by  the  trial 
court  of  the  following  question  and  answer 
addressed  to  A.  P.  Ulrich,  a  witness  for  the 
appellee: 

**Q.  What  would  have  been  the  reasonable 
value  of  the  crop  of  com  had  it  been  fully  ma- 
tured and  had  it  not  been  destroyed?  A.  75 
cents  per  bushel." 

The  objection  was  that  Ulrich  had  not 
qualified  sufficiently  to  answer  this  question. 

The  record  shows  that  the  witness  was  a 
farmer;  that  he  had  been  raising  com,  buy- 
ing and  selling  the  same,  for  15  or  20  years ; 
that  during  the  year  1914,  when  it  is  claimed 
the  crop  was  destroyed,  he  bought  200  bush- 
els; that  he  read  the  crop  reports  and  the 
market  quotations  on  com;  that  he  did  this 
constantly,  and  by  so  doing  kept  himself  ad- 
vised  as  to  the  condition  of  the  com  market 


Digitized  by  i^jOOQlC 


Tex.) 


SAN  JACINTO  RICE  CO.  T. 
(214  aw.) 


tJLRICH 


779 


and  the  yalne  of  tlie  same,  and  lie  further 
testified  that  he  knew  the  market  valne  of 
corn  such  as  would  have  been  raised  on  this 
43  acres  at  harvesting  time.  We  think  this 
record  shows  that  he  was  qualified  to  make 
the  answer  complained  of. 

[3-5]  By  Its  fifth  assignment  of  error  ap- 
pellant complains  of  the  verdict  of  the  jury 
in  finding  that  it  received  44,280  pounds  of 
rice  off  of  tract  No.  1,  and  51|840  on  tracts 
numbered  2  and  3 ;  nJie  basis  of  this  assign- 
ment being  that,  according  to  the  undisputed 
testimony,  appellant  received  43,300  pounds 
from  tract  No.  1,  and  50,340  pounds  from 
tracts  Nos.  2  and  3. 

We  have  carefully  examined  the  statement 
of  facts  on  this  assignment,  and  find  that  ap- 
pellee in  no  way  contested  the  testimony  of 
appellant  as  to  the  -amount  of  rice  received 
under  this  contract  In  answering  appel- 
lant's brief,  appellee  does  not  answer  this  as- 
signment. As  a  witness  for  the  appellant, 
H.  H.  Lyons  testified  that  he  received  for 
the  appellant,  from  tract  No.  1,  43.300  pounds 
of  rice,  and  from  tracts  Nos.  2  and  3,  50,340 
pounds  of  rice.  He  further  testified  that  he 
made  a  record  of  these  different  weights  at 
the  time  he  rec2ived  the  rice,  and  the  books 
showing  this  were  duly  offered  In  evidence. 
As  .stated  above,  appellee  offered  no  testi- 
mony controverting  Lyons'  statement  of  the 
amount  of  rice  received  by  him.  In  fixing 
the  amount  of  rice  received  from  tract  Na 
1  at  44,280  and  from  tracts  Nos.  2  and  3  at 
51,840  pounds,  the  Jury  acted  arbitrarily,  and 
their  verdict  Is  in  ho  way  supported  by  a 
suggestion  even  of  any  fact  in  the  record. 
The  record  shows  that  the  witness  Lyons 
was  an  employ^  of  t^e  San  Jacinto  Rice  Com- 
pany. We  fully  appreciate  the  rule  an- 
nounced in  First  National  Bank  of  Plainview 
V.  McWhorter.  179  S.  W.  1148,  Heierman  r. 
Robinson,  26  Tex.  Civ.  App.  491,  63  S.  W.  658, 
and  Burleson  v.  Tinnin,  100  S.  W.  851,  that 
the  credibility  of  a  witness  is  a  question  for 
the  Jury,  and  the  court  cannot  assume  the 
truthfulness  of  the  unsupported  testimony  of 
an  Interested  party.  But,  notwithstanding 
this  rale,  under  the  facts  in  this  case  this 
Jury  was  not  authorized  to  disregard  all  the 
testimony  before  It,  and  to  render  a  Judg- 
ment unsupported  by  even  an  intimation  from 
any  source  that  the  testimony  of  Lyons  was 
not  trae  on  this  issue.  However,  we  believe 
that  the  introduction  of  the  orl^al  entries 
made  by  Lyons  at  the  time  he  weighed  this 
rice  sufiSciently  corroborated  his  testimony 
to  take  it  out  of  the  rule  above  announced, 
«ven  If  it  be  conceded  that  his  testimony  was 
subject  to  the  rule  announced  in  the  above- 
cited  cases.  The  trial  court  should  have  in- 
structed the  Jury  to  find  that  appellant  had 
received  43,300  pounds  from  tract  No.  1,  and 
50,340  pounds  from  tracts  2  and  3.  Under 
the  contract,  on  tract  No.  1  appellant  was  en- 


titled to  receive  8  sacks  of  rice  per  acre  from 
82.3  acres,  making  246.9  sacks,  each  sack  to 
contain  180  pounds  of  rice,  making  a  total  of 
44,442  pounds  of  rice  due  from  tract  No.  1. 
Under  this  contract,  appellant  was  to  receive 
2  sacks  per  acre  on  tracts  Nos.  2  and  3. 
These  two  tracts  c6ntained  162.6  acres,  at  2 
sacks  per  acre,  making  325.2  sacks,  at  180 
pounds  to  the  sack,  making  58,536  pounds. 
From  these  three  tracts  appellee  was  due 
rent  102,978  pounds  of  rice.  On  the  undis- 
puted testimony,  appellee  delivered  43,300 
pounds  from  tract  No.  1,  and  50,340  pounds 
from  tracts  2  and  3.  Appellee  was  due  as 
rent  a  balance  of  9,338  pounds  of  rice.  We 
gather  from  the  record  that  a  barrel  of  rice 
contains  165  pounds.  This  mak-es  56.6  bar- 
rels, at  ^.56  per  barrel  (the  market  value 
found  by  the  Jury),  making  a  total  value  of 
$201.50.  On  appellant's  demands  against  ap- 
pellee  the  Judgment  of  the  trial  court  is  re- 
formed, and  here  render-ed  in  favor  of  appel- 
lant for  $118.23,  with  interest  at  6  per  cent, 
per  annum  from  January  1,  1915,  this  being 
the  balance  due  on  open  account,  and  for 
$201.50,  with  interest  at  6  per  cent,  per  an- 
num from  November  1,  1914,  this  being  the 
balance  due  on  rice  rental. 

[I,  7]  Appellant  has  numerous  assignments 
against  the  Judgment  for  $300  rendered  in 
favor  of  appellee  for  the  destruction  of  the 
corn  crop;  its  first  assignment  being  based 
on  the  refusal  of  the  .trial  court  to  submit 
the  following  special  issue: 

"Would  a  man  of  reasonable  prudence,  situ- 
iated  as  the  defendant,  P.  G.  Ulrich,  was,  have 
erected  and  constructed  a  levee  adjacent  to  the 
com  crop  referred  to  in  defendant's  answer  and 
cross-action  to  prevent  the  water,  if  any,  from 
plaintiff's  lateral  flowing  onto  said  crop?" 

Without  disaissing  the  testimony  on  this 
'Issue,  it  is  sufiScient  to  say  that  appellant's 
pleading  in  no  way  raised  the  issue  suggested 
by  this  question.  Appellee  fully  pleaded  neg- 
ligence of  appellant  in  permitting  his  land  to 
be  overflowed,  thereby  destroying  his  corn. 
In  order  to  Justify  the  submission  of  this 
question,  the  appellant  should  have  pleaded 
specially  that  the  appellee  was  negligent  in 
failing  to  exercise  ordinary  care  to  minimize 
the  damages  suffered  by  him. 

As  stated  in  Cooper  v.  Dallas,  83  Tex.  239, 
18  S.  W.  565,  29  Am.  St.  Rep.  645,  and  Louis- 
ville Railway  Co.  v.  Jackson  (Ark.)  184  S. 
W.  450,  it  was  the  duty  of  the  appellee  to  do 
whatever  was  reasonably  necessary  to  protect 
his  property  from  injury,  and.  If  necessary, 
to  incur  a  moderate  expense;  yet,  before  ap- 
pellant could  avail  itself  of  this  duty,  it  must 
specially  plead  it  against  the  appellee.  This 
it  did  not  do. 

As  stated  by  Associate  Justice  Brown, 
speaking  for  the  Supreme  Court  of  Texas  in 
Moody  .V.  Rowland,  100  Tex.  363,  99  S.  IV. 
1112: 
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"The  defendant  may,  by  general  denial,  put 
the  plaintiff  upon  proof  of  facts  alleged  in  the 
petition,  and,  under  general  denial,  the  defend- 
ant would  be  entitled  to  introduce  evidence 
which  tended  to  disprove  the  facts  alleged  in 
the  plaintiff's  petition  and  to  rebut  evidence  of- 
fered by  the  plaintiff.  If  a  defendant  desires 
to  introduce  evidence  of  a  fact  which  does  not 
tend  to  rebut  the  facts  of  plaintifTs  case,  but 
which  shows  an  independent  reason  why  the 
plaintiff  should  not  recover  from  the  case  stated 
and  proved,  then  such  defendant  must  plead  the 
facts  which  will  avoid  the  legal  consequence  of 
plaintiff's  case,  else  the  testimony  will  not  be 
admissible,  and  a  judgment  rendered  upon  such 
evidence,  admitted  under  a  general  denial,  will 
not  be  sustained.  Willis  v.  Hudson,  63  Tex. 
678;  Smothers  v.  Field,  Thayer  &  Co.,  65 
Tex.  435." 

However,  the  court  did  submit  to  the  jury 
this  question: 

"Could  the  defendant,  P.  O.  Ulrich,  b^  plac- 
ing a  levee  parallel  to  the  canal  adjacent  to  the 
corn  crop,  have  prevented  the  damage,  if  any, 
to  said  crop?" 

To  which  the  jury  answered  "No."  The 
basis  of  the  fourth  and  eighth  assignments 
of  error  is  the  submission  of  this  question  to 
the  jury.  Under  these  assignments  appellant 
advances  the  proposition  that  the  undisputed 
testimony  shows  that  such  a  levee  would  have 
prevented  the  damage  to  appellee's  crop. 

For  the  reasons  just  above  stated,  appel- 
lant is  not  In  position  to  complain  of  this  an- 
swer to  this  issue,  because  the  issue  was 
not  properly  In  the  case 

[8]  In  its  seventh  assignment  of  error  ap- 
pellant complains  of  the  eighth  question  sub- 
mitted to  the  jury  as  follows: 

"Was  or  was  not  this  crop  of  corn  totally 
destroyed  by  water  that  overflowed  from  the 
canal,  lateral,  or  ditch  of  the  San  Jacinto  Rice 
Company?" 

The  jury  answered,  "It  was."  Appellant 
complains  of  this  answer  on  the  ground  that 
it  is  against  and  contrary  to  all  the  testimony 
in  the  record. 

R.  E.  Smith,  witness  for  appellee,  testified 
as  to  the  amount  of  corn  gathered  from  this 
land  as  follows: 

"I  harvested  it  When  I  got  the  corn  off  I 
put  it  in  his  [appellee's]  crib,  what  little  he 
had.  There  wasn't  nothing  but  some  nubbins. 
1  don't  know  hardly  how  much  I  got  off  of  it, 
but  mighty  little  bit  I  did  not  harvest  it  I 
am  Mr.  Ulrich's  son-iA-law,  I  married  bis 
daughter.  I  don't  have  any  idea  how  much  corn 
I  got  off  of  it  that  year,  but  a  mighty  little  bit, 
though.  I  never  kept  no  account  of  the  wagon- 
loads.  I  couldn't  tell  you  how  long  they  were 
in  there  harvesting  that  I  know  that  they  got 
a  mighty  little  bit  of  corn  off  of  it  They  were 
hauling  corn  there  is  the  way  I  know  they  har- 
vested it  They  had  only  one  wagon  working. 
I  don't  know  how  many  days  they  were  haul- 
ing. I  didn't  pay  any  attention  to  that  at  all ; 
I  wasn't  interested  and  didn't  pay  any  atten- 


tion.    That  is  everything  I  know  about  it    I 
helped  them  cultivate  that  com." 

On  this  testimony,  which  Is  about  all  we 
find  in  the  record  on  this  issue,  and  is  all  that 
is  shown  in  the  statements  made  by  appellant 
and  appellee,  an  afilrmatiye  answer  to  ques- 
tion No.  8  cannot  be  sustained.  - 

[9]  In  answering  the  ninth  special  issue, 
the  jury  found  that  the  destruction  of  the 
corn  was  due  to  the  n^ligence  of  the  appel- 
lant, and  In  answerln^spedal  issue  No.  10» 
the  jury  found  that  this  negligence  was  the 
proximate  cause  of  the  destruction  of  the 
corn. 

Objection  is  made  to  the  answers  to  these 
two  questions  on  the  ground  that  there  is  no 
evidence  in  the  record  to  sustain  these  an- 
swers, and  that  the  answers  are  against  the 
uncon  trover  ted  testimony.  We  have  careful- 
ly read  the  rental  contracts,  and  all  the  tes- 
timony as  shown  by  the  statement  of  facts, 
and  because  of  the  manner  in  which  witness- 
es testified  we  are  not  able  to  determine 
whether  or  not  the.se  assignments  are  well 
taken.  A  reading  of  the  statement  of  facts 
shows  that  the  witnesses  were  testifying 
'from  maps  and  plats  betore  them,  and  in  de- 
scribing drainage  ditches  and  laterals  and 
fences  and  levees  they  answered  evidently  by 
referring  to  the  map  and  saying  "this  ditch 
here"  and  "this  fence  here"  and  "this  lateral 
here"  and  "this  rice  here."  While  this  tes- 
timony was  perfectly  plain  to  the  Jury,  and 
they  were  able  to  follow  it.  It  has  no  mean- 
ing at  all  to  this  court,  We  find  nothing  in 
the  contract  requiring  appellee  to  build  levees 
or  ditches  not  on  his  land.  It  Is  the  conten- 
tion of  appellee  and  his  witnesses  that  the 
com  was  destroyed  by  water  coming  from 
an  old  drainage  ditch,  and  that  the  levee  was 
on  the  opposite  side  of  the  ditch  from  appel- 
lee's corn.  Appellant  contends  in  his  brief 
that  at  a  cost  from  $15  to  $20  appellee  could 
have  erected  a  levee  on  his  land  that  would 
have  protected  this  com  from  such  oyerflow, 
but  he  did  not  plead  this,  and  hence  is  not  in 
position  to  complain  at  the  failure  of  appellee 
to  take  this  step  to  protect  his  corn. 

As  we  are  not  able  to  determine  from  the 
statement  of  facts  that  the  answers  to  these 
two  issues  are  not  sustained,  we  overrule  the 
ninth  and  tenth  assignments. 

[fO]  Appellant's  eleventh  assignment  of  er- 
ror is  as  follows: 

"Because  the  court  erred  in  entering  judgment 
in  defendant's  favor  for  $300,  because  the  de- 
fendant has  only  pleaded  that  the  corn  crop 
would  have  been  worth  $400,  and  he  is  limited 
thereby  to  that  amount,  and  the  undisputed 
evidence  in  this  case  shows  that  there  were 
43  acres  in  the  corn  crop,  and  that  it  would 
cost  from  $6  to  $7  an  acre  to  harvest  this  crop ; 
that  at  this  rate  it  would  have  cost  between 
$258  and  $301  to  harvest  this  crop.  After  do- 
ducting  this  amount  from  the  $400  claimed 
would  have  left  a  difference  of  not  in  excess  of 
$142,  to  which  amount  defendant  was  limited  in 
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his  recovery,  and  entering  a  judgment  of  $300 
in  defendant's  favor  is,  therefore,  highly  im- 
proper, in  direct  conflict  with  all  the  evidence 
in  the  case,  and  erroneous  for  the  reasons 
stated." 

Question  No.  11  submitted  to  the  Jury  was 
as  follows: 

"What  would  be  the  reasonable  market  value 
of  the  crop  of  com  that  would  have  been  raised 
on  this  tracj:  of  land?" 

To  which  question  the  jury  answered,  "{l,- 
128.75."  After  this  verdict  was  returned  In- 
to court,  appellee,  on  the  27th  day  of  March, 
1918,  filed  a  remittitur  of  $828.75,  and  moved 
the  court  to  enter  judgment  in  its  behklf  for 
$300  on  his  cross-action  against  the  appellant. 
This  motion  was  granted.  In  granting  this 
motion  the  court  necessarily  determined  and 
found  that  the  cost  of  raising  and  harvesting 
this  43  acres  of  corn  would  not  have  exceeded 
$100.  This  finding  Is  In  the  face  of  and 
against  all  the  testimony  In  the  record.  All 
the  witnesses  who  testified  as  to  the  cost  of 
raising  and  marketing  this  crop  placed  this 
cost  at  from  $6  to  $7  per  acre,  and  a  ttlal 
court,  no  more  than  a  jury,  can  make  a  find- 
ing contrary  to  and  against  all  the  testimony. 

For  the  errors  complained  of  in  the  seventh 
and  eleventh  assignments  of  error  the  Judg- 
ment in  favor  of  appellee  against  appellant 
on  his  cross-action  for  the  destruction  of  bis 
com  is  reversed,  and  remanded  for  a  new 
trial,  and  In  all  other  respects,  except  as 
herein  Indicated,  the  judgment  of  the  trial 
court  is  affirmed. 


WESTERN  UNION  TELEGRAPH  CO.  v. 
JEFFRIES  et  al.    (No.  478.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 
July  4,  1919.) 

1.  PLEiU>iNQ     €=>8(20)  ■—  Conclusions    of 

PL£ADE»— BSEAOH  OF  CONTBAOT. 

In  action  against  telegraph  company  for 
breach  of  contract  to  furnish  telegraphic  reports 
of  a  prize  fight,  allegations  that  plaintiffs  were 
damaged  in  consequence  of  the  failure  and  re- 
fusal of  defendant  to  carry  out  its  contract, 
without  stating  facts  upon  which  such  daim  of 
damage  was  based,  held  mere  conclusion  of 
pleader. 

2.  Teleorafhs  and  Telephones  ^s»65(2)  — 
Action  -fob  Breach  of  Contbact— Plead- 

INQ. 

In  action  against  telegraph  company  for 
breach  of  contract  to  furnish  telegraphic  reports 
of  prize  fight,  allegation  that  plaintiffs  would 
have  received  a  large  sum  of  money  on  sale  of 
tickets  held  insufficient  as  a  statement  of  any 
fact  or  facts  showing  that  plaintiffs  were  dam- 
aged in  a  legal  sense  by  reason  of  the  breach, 
and  that  they  were  in  consequence  entitled  to 
special  damages. 


3.  Telegraphs  and  Telephones  <te>65(2)  — 
Contract   to  Deliver  Telegraphic   Re- 
ports—Action FOR  Breach— Pleadings. 
In  action  against  telegraph  company  for  fail- 
ure to  deliver  telegraphic  reports  of  prize  fight 
in  compliance  with  its  contract  to  so  do,  peti- 
tion heM  to  plead  cause  of  action  to  recover  ex- 
penses incurred  in  preparation  for  exhibition  at 
which  reports  were  to  have  been  read,  and  for 
special  damages,  and  not  to  recover  for  loss  of 
profits  by  reason  of  the  breach  of  contract. 

Appeal  from  District  Court,  Harris  Coun- 
ty; K.  C.  Barkley,  Judge. 

Action  by  Ew  C.  Jeffries  and  others  against 
the  ^Western  Union  Telegraph  Company. 
Judgment  foi*  plaintiffs,  and  defendant  ap- 
peals.    Reversed  and  remanded. 

Hume  &  Hume,  of  Houston,  for  appellant. 
A.  B.  Wilson,  of  Houston,  for  appellees. 

HIGHTOWEB,  C.  J.  The  statement  of 
the  nature  and  result  of  this  suit  as  made  In 
appellant's  brief  is  conceded  by  appellees  to 
be  correct,  and  is  as  follows: 

Appellees  (plaintiffs  below)  sued  appellant 
(defendant  below)  for  damages  In  the  sum 
of  $2,749.70,  as  upon  breach  of  contract  to 
furnish  on  July  4,  1910,  a  telegraphic  report 
of  a  prize  fight  There  was  a  jury  trial  In 
the  district  court,  before  a  special  judge. 
The  case  was  submitted  to  the  jury  upon 
three  special  issues,  all  of  which  were  found 
in  appellees'  favor,  and  judgment  was  in  due 
time  rendered  for  plaintiffs,  for  the  sum  of 
$1,500.30.  Motion  for  new  trial  was  duly  filed 
and  overruled  by  the  court,  and  its  action 
thereto  duly  excepted  to. 

Plaintiffs  alleged  substantially: 

That  plaintiffs  entered  into  an  oral  con- 
tract with  the  defendant  under  and  by  virtue 
of  the  terms  of  which  defendant  undertook 
and  agreed,  for  a  consideration  of  $25,  paid 
to  it  by  plaintiffs,  to  furnish  plaintiffs,  at 
the  opera  house.  In  Amarlllo,  Tex.,  where 
defendant  had  an  office  and  agent,  with  the 
detailed  telegraphic  reports  of  the  Jeffries- 
Johnson  prize  fight  to  be  pulled  off  at  Reno, 
Nev.,  July  4,  1910. 

That  plaintiffs  paid  defendant,  June  11, 
1910,  said  sum  of  $25. 

That  defendant  and  its  agent,  manager, 
and  representative  at  Araarillo,  Tex.,  were 
fully  advised  by  plaintiffs  or  all  their  pur- 
poses and  objects  In  entering  into  said  con- 
tract; that  plaintiffs  advised  defendant  of 
their  intention  and  purpose  of  leasing  the 
opera  house  at  Amarlllo,  Tex.,  advertising 
that  detailed  reports  of  said  prize  fight 
would  be  given  at  the  opera  house  on  the 
evening  of  July  4,  1910,  for  an  admission 
fee  to  be  charged  and  collected  by  plaintiffs 
for  permitting  and  allowing  people  to  enter 
the  opera  house  and  witness  the  reports  as 
received  and   given  over  defendant's  wires 
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from  the  ringside  of  the  fight,  and  defendant, 
well  knoA^ing  the  purposes  and  objects  of 
plaintiffs  In  entering  Into  said  contract.  Is 
liable  and  bound  to  pay  plaintiffs  damages 
by  reason  of  defendant's  breach  thereof. 

That  thereafter,  plaintiffs  having  entered 
into  said  contract  with  defendant^  in  the 
course  of  their  preparation  for  receiriug  the 
telegraphic  reports  of  said  prize  fight,  paid 
out  the  following  sums  and  amounts  and  in- 
curred the  following  expenses,  to  wit: 

Rent  on  opera  house 1100  00 

E.  C.  Jeffries  time,  ten  days  $5.00  per  day....  60  00 

Sam  h.  Isacca,  ten  days,  |5.00  per  day 60  00 

Printing    posters ««  6  00 

J^OBting    posters 2  60 

Printing  tickets  and  cards 6  00 

Telegraphing    with    reference    to    said    prise 

fight     2  70 

1216  20 
Drawing  up  contract  with  reference  to  said 

prize    fight I    100 

Paid  defendant  for  use  of  its  wire  serrlce...    26  00 
Paid  for  painting  two  cloth  banners,  adver- 
tising said  prize  fight 7  60 

Aggregating    $249  70 

That  said  expenses  above  enumei'uted  and 
itemized  were  necessary,  proper,  and  rea- 
sonable expenses  incurred  by  plaintiffs  in 
the  course  of  their  preparation  for  receiving 
the  reports  of  said  prize  fight,  and  defend- 
ant, its  agents  and  servants  and  manager 
were  fully  advised  of  the  purposes  and  ob- 
jects of  leasing  said  wire  and  service  it  was 
to  give  plaintiffs  in  making  detailed  reports 
of  said  prize  fight,  knowing  at  the  time 
plaintiffs'  purpose  and  intention  of  advertis- 
ing that  said  reports  would  be  given  at  the 
opera  house  at  Amarillo  on  July  4,  1910,  and 
that  said  expense  so  made,  incurred,  and 
paid  would  be  incurred  by  plaintiffs. 

That  after  plaintiffs  had  incurred,  expend- 
ed, and  paid  the  items  hereinabove  set  forth, 
and  on  or  about  the  2d  day  of  July,  1910, 
defendant  notified  plaintiffs  that  the  Asso- 
ciated Press  objected  to  defendant  giving 
plaintiffs  said  reports  of  said  prize  fight,  and 
for  this  reason  defendant  declined  to  fur- 
nish plaintiffs  telegraphic  detailed  reports 
of  said  prize  fight,  thereby  breaching  Its  con- 
tract with  plaintiffs,  to  their  damage  in  the 
sum  of  $2,500,  in  addition  to  the  expenses 
Incurred  and  paid  as  per  the  above  itemized 
statement,  aggregating  in  all,  $2,749.70. 

That  the  city  of  Amarillo  had  a  population 
of  about  15,000  inhabitants  In  July,  1910; 
that  the  habit  and  custom  of  the  people  of 
said  city  is  to  observe  July  Fourth  as  a  holi- 
day, closing  up  most  of  the  business  houses 
and  making  it  a  day  of  pleasure  and  recrea- 
tion; that  the  people  of  Amarillo  delight 
in  and  love  all  manner  of  games  and  sports, 
and  were  intensely  Interested  in  the  Jeffries- 
Johnson  prize  fight,  and  anticipated  and 
expected  to  attend  the  opera  house  July  4, 
1910,  where  a  detailed  report  was  to  have 
been  given  by  plaintiffs,  under  their  contract 


with  defendant,  from  the  ringside  of  the 
Jeffries  prize  fight.  That  there  was  no 
other  attraction  in  the  town  of  Amarillo  on 
July  4,  1910,  and  plaintiffs  had  reason  to 
believe,  and  did  believe,  that  there  would 
have  been  a  large  attendance,  to  wit,  2,00O 
people  at  the  opera  house,  paying  large  sums 
of  money  for  the  privilege  of  attending  same* 
but  for  defendant's  failure  and  refusal  to 
carry  out  its  contract  with  plaintiffs,  there- 
by causing  plaintiffs  to  suffer  the  loss  and 
damages  aforesaid. 

Premises  considered,  defendant  having 
been  served  with  citation,  plaintiffs  prayed 
that  they  have  Judgment  against  the  defend- 
ant for  the  sum  of  $2,749.70,  together  with 
costs  of  court,  and  for  all  general  and  special 
relief,  as  in  duty  bound  plaintiffs  will  ever 
pray. 

Defendant  excepted  to  plaintiffs'  petition, 
in  respect  to  the  allegations  relating  to  dam- 
ages in  addition  to  the  expenses  alleged  to 
have  been  Inciu-red  and  paid,  said  exceptions 
being  as  follows : 

''Specially  excepting  that  plaintiffs*  said  peti- 
tion is  insufficient  in  law  for.  this ;  and  especial- 
ly that  portion  of  said  petition  wherein  damages 
in  the  sum  of  $2,500  are  claimed  in  addition 
to  the  items  of  expense  alleged,  in  that  there 
are  no  allegations  to  show  any  right  in  plain- 
tiffs to  recover  in  any  event  an  amount  in  ex- 
cess of  the  amount  claimed  for  expenses  incur- 
red ;  and  that  said  daim  for  $2,500  additional 
damages  is  a  mere  legal  conclusion,  and  sur- 
plusage, and  too  general  and  indefinite,  and  ad- 
ditional damages  so  sought  being  too  remote,  con- 
jectural, contingent,  speculative,  and  uncertain, 
and  of  this  defendant  prays  judgment" 

This  special  exception  was  by  the  court 
overruled.  The  Judgment,  omitting  intro- 
ductory recitals,  was  as  follows: 

'The  issues  of  fiact  were  submitted  to  the 
Jury  upon  special  issues,  and,  after  argument 
of  counsel,  they  retired  to  consider  of  their 
verdict,  and,  in  answer  to  the  special  Issues  sub- 
mitted to  them,  returned  their  verdict  in  the 
following  words  and  figures,  to  wit: 

"Special  Issue  No.  1:  What  amount  of  mon- 
ey, if  any,  did  the  plaintifEs  pay  out  in  order 
to  stage  a  telegraphic  report  of  the  J^riee- 
J<^nson  prize  fight,  held  at  Beno,  Nev.,  July 
4,  1910,  such  telegraphic  report  to  be  held  at  the 
opera  house  at  Amarillo,  July  4,  1910?  An- 
swer, stating  the  amount,  if  any,  as  yoo  find  the 
fact  to  be. 

"To  special  issue  No.  1,  we  answer:  We,  the 
Jury,  find  plaintiffs  paid  out  $99.70. 

"Special  Issue  No.  2:  What  amount,  if  any,  do 
you  find  from  the  preponderance  of  the  evidence 
that  the  plaintiffs  would  have  received  from  the 
sale  of  tickets  if  they  had  held  the  telegraphic 
report  of  the  Jeffries-Johnson  prize  fight  at 
Amarillo  opera  house  July  4,  1910?  Answer, 
stating  the  amount,  if  any,  as  you  find  the  fact 
to  be. 

"To  special  issue  No.  2  we  answer:  We,  the 
jury,  find  the  plaintiffs  would  have  received 
seventeen  hundred  dollars  for  sale  of  tickets  had 
the  Jeffries  prize  fight  report  been  pulled  off. 
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"Special  Issue  No.  3:  What  additional  ex- 
pense, if  any,  would  the  plaintiffs  have  incurred 
had  they  held  such  telegraphic  report  of  the 
Jeffries-Johnson  prize  fight  at  the  opera  house 
at  Amarillo  on  July  4,  1910?  Answer,  stating 
the  amount,  if  any,  as  yon  find  the  fact  to  be. 

'"To  special  issue  No.  3  we  answer:  We,  the 
jury,  find  that  the  plaintifb  would  have  ex- 
pended an  additional  $100.00  (one  hundred  dol- 
lars) had  the  Jeffries-Johnson  prize  fight  reports 
been  pulled  off. 

"S.  A.  Bobbins,  Foreman. 

"And,  it  appearing  to  the  court  from  the  ver- 
dict of  the  jury  that  the  plaintiff  did  and  would 
have  expended  the  sum  of  $199.70,  which  sum 
should  be  deducted  from  the  total  sum  of  $1,700, 
which  the  jury  found  plaintiff  would  have  re- 
ceived from  the  sale  of  tickets,  it  is  therefore 
ordered,  adjudged,  and  decreed  by  the  court  that 
the  plaintiffs,  E.  C.  Jeffries  and  Sam  L.  Isaacn, 
do  have  and  recover  of  and  from  Western  Un- 
ion Telegraph  Company,  a  corporation,  the  sum 
of  $1,500.80,  with  interest  thereon  from  the 
27th  day  of  February.  1918,  at  the  rate  of  6  per 
cent,  per  annum,  and  all  costs  herein  incurred 
and  expended,  for- which  execution  may  issue." 

The  first  assignment  of  error  challenges 
the  action  of  the  court  in  overruling  defend- 
ant's special  exception  hereinbefore  quoted. 

By  the  proposition  under  this  assignment, 
it  is  contended  that  plaintiffs'  allegations 
with  reference  to  the  claim  for  damages  in 
the  sum  of  $2,500  in  addition  to  the  items 
of  expense  alleged  constituted  mere  surplus- 
age and  a  mere  legal  conclusion,  and  were 
too  general  and  indefinite,  and  also  that  such 
additional  damages  so  sought  were  too  re- 
mote, conjectural,  contingent,  speculative, 
and  uncertain. 

Appellant's  proposition,  in  so  far  as  it  is 
contended  that  the  allegations  of  plaintiff 
excepted  to  constituted  a  mere  Ifeal  conclu- 
sion, and  were  too  general  and  indefinite, 
must  be  sustained. 

[1,  2]  The  allegations  to  the  effect  that 
plaintiffs  were  damaged  in  consequence  of 
the  failure  and  refusal  on  the  part  of  appel- 
lant to  carry  out  its  contract  with  them, 
without  stating  the  facts  upon  which  such 
claim  of  damage  was  based,  must  be  held  to 
b^  merely  the  conclusion  of  the  pleader,  as 
contradistinguished  from  a  statement  by  the 
pleader  of  the  facts  showing  how  and  to 
what  extent,  etc.,  they  were  damaged  by  rea- 
son of  such  breach.  The  allegation,  in  sub- 
stance, is  that  the  plaintiffs  would  have  re- 
ceived a  large  sum  of  money  for  the  sale  of 
tickets  to  persons  attending  the  opera  house 
on  the  occasion  in  question  had  the  defend- 
ant not  canceled  its  contract  with  plaintiffs, 
and  that  in  consequence  of  appellant's  breach 
plaintiffs  were  damaged.  This  is  about  the 
extent  of  the  allegation?  contained  in  plain- 
tiffs' petition  relating  to  the  claim  of  special 
damages,  in  addition  to  the  claim  for  ex- 
penses incurred  and  paid  in  preparation  for 
the  exhibition.  It  is  not  even  alleged  as  a 
fact  that  "this  large  «um  of  money"  would 


have  been  in  excess  of  $25,  which  was  the 
consideration  .paid  defendant  for  the  con- 
tract, and  certainly  the  allegation  does  not 
amount  to  a  statement  as  a  fact  that  the 
sum  of  money  that  would  have  been  taken 
in  by  plaintiffs  as  admission  fees  would  have 
exceeded  the  aggregate  sum  of  the  expenses 
paid  and  incurred,  or  that  would  have  been 
paid  and  Incurred  by  plaintiffs  in  pulling  off 
this  exhibition  at  the  opera  house.  This  may 
appear  inferentially  from  the  allegat;ions,  but 
as  against  the  special  exception  directed 
against  the  allegation,  the  same  is  insuffi- 
cient as  a  statement  of  any  fact  or  facts 
showing  that  plaintiffs  were  damaged  in  a 
legal  sense  by  reason  of  the  breach  of  the 
contract,  and  that  In  consequence  of  such 
breach  they  were  entitled  to  recover  the  spe- 
icial  damages,  in  addition  to  their  claim  of 
actual  expenses  paid  and  incurred,  as  shown 
in  this  suit. 

The  plaintiffs  do  not  even  allege  what  the 
admission  ought  to  have  been  or  wouid  have 
been.  We  are  compelled  to  sustain  the  first 
assignment  and  the  proposition  thereunder 
for  these  reasons. 

We  would  not  be  understood  as  intimating, 
however,  that  plaintiffs  might  not,  by  prop- 
er allegations  of  fact,  recover  damages 
against  defendant  in  consequence  of  its  will- 
ful breach  of  the  contract,  which  seems  to 
be  indicated  by  this  record.  In  other  words, 
we  do  not  intend  to  hold  that  a  claim  for 
damages  by  plaintiffs,  in  addition  to  the  ac- 
tual expense^  paid  and  incurred  by  them  in 
preparation  for  this  exhibition,  would,  as  a 
matter  of  law,  be  too  remote,  conjectural, 
contingent,  or  speculative,  as  is  broadly 
contended  by  appellant  in  the  latter  part- 
of  its  above-mentioned  proposition.  In- 
deed, we  are  not  prepared  to  say  that  if  the 
plaintiffs'  petition  in  tliis  case  had  stated 
specifically  the  facts,  as  the  evidence  in  this 
record  would  seem  sufilcient  to  sustain,  re- 
lating to  the  reasonableness  of  the  expecta- 
tion on  the  part  of  plaintiffs  as  to  the  sum 
of  money  that  would  have  probably  been 
taken  in  as  admission  fees  on  the  occasion 
in  question,  it  would  not  have  been  sufficient 
to  show  their  right  to  recover  these  special 
damages  as  sought  by  them.  For  instance, 
as  one  particular,  it  is  shown  by  the  evi- 
dence, substantially,  that  prior  to  the  breach 
of  the  contract  by  defendant,  plaintiffs  had 
sold  to  persons  who  contemplated  attending 
this  exhibition  tickets  aggregating  the  price 
of  approximately  $600,  and  they  afterwainls 
refunded  or  returned  this  amount  of  money 
to  the  persons  from  whom  it  was  received 
This  is  only  one  instance  of  a  fact  or  cir- 
cumstance appearing  in  the  record,  ail  of 
which,  taken  together,  would  be  sufficient  to 
indicate,  with  reasonable  certainty,  the  ap- 
proximate amount  of  damage  that  was  done 
plaintiffs  by  reason  of  appellant's  breach  of 
its  contract     We  do  not  mean  by  this  to 
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intimate  that  a  plaintiff  should  be  required 
to  plead  his  evidence,  but  In 'cases  of  this 
character,  where  special  damages  are  claim- 
ed by  reason  of  a  breach  of  .contract,  suffi- 
cient facts,  instead  of  conclusions  and  in- 
ferences, ought  to  be  stated  by  the  pleader 
from  which  it  might  appear  that  the  dam- 
ages sought  werie  not  so  remote,  speculative, 
contingent  or  uncertain  in  amount  that  the 
policy  of  the  law  would  prevent  their  being 
claimed /by  plaintiffs. 

We  quote  the  second  assignment  of  error, 
as  follows: 

"The  judgment  is  without  basis  in  the  plead- 
ings, in  that,  and  in  so  far  as,  it  authorizes  and 
fixes  damages  upon  the  basis  of  the  difference 
between  what  it  would  have  cost  plaintiffs  had 
they  given  the  exhibition  and  the  amount  that 
plaintiffs  would  have  received  from  the  sale  oi 
tickets,  there  being  no  pleadings  to  warrant  the 
application  of  said  measure  of  damages." 

[3]  The  assignment  is  submitted  as  a 
proposition.  We  have  shown  above  that  the 
judgment  recovered  by  the  plaintiffs  was  for 
the  sum  of  $1,500.30,  the  same  purporting 
to  be  based  upon  the  difference  between 
$1,700,  the  amount  which  the  jury  found  in 
plaintiff's  favor  that  they  would  have  re- 
ceived from  the  sale  of  tickets,  and  $199.70, 
the  sum  of  the  amounts  which  the  jury 
found  plaintiffs  did  expend  and  would  have 
expended  had  the  report  been  given.  Now, 
it  was  alleged,  as  shown  above,  that  plain- 
tiffs paid  out  certain  amounts  and  incurred 
certain  expenses,  itemizing  the  same,  which 
aggi-ogated  the  sum  of  $249.70;  it  being  fur- 
ther alleged  that  these  items  were  necessary 
and  reasonable  in  the  course  of  the  prepara- 
'tion  for  receiving  the  said  wire  reports. 
They  then  alleged  that  after  they  had  in- 
curred the  items  of  expense  above  mention- 
ed, defendant  declined  to  furnish  the  tele- 
graphic reports,  and  thereby  breached  its 
contract  with  plaintiffs,  damaging  them  m 
the  sum  of  $2,500,  in  addition  to  the  ex- 
penses incurred  and  paid  in  the  necessary 
preparation  for  the  exhibition,  their  total 
damage  aggregating  $2,749.70.  They  then 
prayed  for  judgment  in  the  aggregate  sum 
of  $2,749.70.  As  v/e  understand  the  petition, 
the  plaintiffs*  suit  was  not  one  to  recover 
for  the  loss  of  profits  by  reason  of  "defend- 
ant's breach  of  contract,  that  is  to  say,  was 
not  a  suit  to  recover  the  difference  between 
the  sum  of  money  they  would  have  tal^en  in 
as  admission  fees  and  the  expenses  paid 
and  incurred  by  them  in  pulling  off  the  ex- 


hibition, but  they  sought  to  recover  both 
the  expenses  Incurred  by  them,  according  to 
their  allegations,  which  expenses  they  item- 
ized, and  also  sought  to  recover  the  addition- 
al sum  of  $2,500  as  special  damages  by  rea- 
son of  breach  of  contract  on  the  part  of  ap- 
pellant This  being  true,  wo  think  that  the 
trial  court  was  not  authorized  to  treat  as  it 
did  the  plaintiffs*  suit  as  being  one  for  dam- 
ages for  loss  of  profits  in  consequence  of  de- 
fendant's bjreach  of  contract  This  is  clear- 
ly what  the  court  did.  It  %vill  be  readily 
seen  from  what  we  have  said  that  there  was 
no  allegation  showing  what  it  would  have 
cost  the  plaintiffs  had  the  wire  reports  been 
furnished  as  agreed  by  defendants,  and  since 
the  profits  that  in  any  event  could  have  l)eeu 
recovered  by  them  would  be  measured  by  tbe 
difference  between  what  would  have  been 
realized  had  the  contract  been  carried  out 
and  the  amount  it  would  have  cost  them  to 
pull  off  the  exhibition,  there  was,  as  con- 
tended by  appellant,  no  basis  in  the  plead- 
ings for  the  award  of  damages  as  shown  by 
.the  judgment.  .  Without  going  further  into 
detail,  we  think  it  clear  that  the  second  as- 
signment of  error  must  also  be  sustained, 
and  enough  has  been  said  to  indicate  that 
the  pleadings,  upon  another  trial,  might  be 
so  amended  as  to  obviate  the  question  raised 
by  this  assignment 

The  third  assignment  of  error  challenges 
the  judgment,  substantially,  on  the  ground 
that  it  is  not  responsive  to  the  pleadings  in 
the  case,  and  Is  without  a  basis  in  the  plead- 
ings, except  to  the  extent  found  by  the  jury 
as  for  the  expenses  incurred  by  plaintiffs, 
that  is  $99,  as  shown  by  their  special  finding 
above. 

This  is  practically  the  same  question 
raised  by  the  second  assignment,  and  for  the 
same  reason  is  sustained.  We  might  per- 
haps be  authorized  to  affirm  the  judgment 
in  favor  of  appellees  for  the  sum  of  $99,  as 
for  actual  expenses  incurred  by  them,  for 
to  that  extent  perhaps  the  pleadings  and 
the  evidence  would  both  be  sufficient  upon 
which  to  base  such  affirmance.  But  in  view 
of  the  fact  that  the  case  must  be  again 
tried,  we  think  best  to  remand  the  whole 
case  that  it  may  be  tried  upon  sufficient  and 
proper  pi^dings,  meeting  the  objections 
pointed  out  by  the  special  exceptions  inter- 
posed by  the  appellant's  answer. 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded;  and  it  Is  so  or- 
dered. 
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(Court  of  Appeals  of  Kentucky.    Jane  6,  1919. 
Rehearing  Denied   Sept.  26,  1919.) 

1.  Death  «=s>2(1)— Pbbsuhftions. 

Under  Ky.  St  |  1639,  declaring  if  any  per- 
son who  shall  have  resided  in  the  state  go  from 
and  does  not  return  for  7  years  he  shall  be  pre- 
sumed to  be  dead,  unless  proof  be  made  that  he 
was  alive,  it  will  be  presumed  that  an  insane 
person,  who  more  than  12  years  ago  escaped 
from  an  asylum  in  Kentucky,  and  was  not 
thereafter  seen  or  heard  of,  is  dead. 

2.  Descent  and  Distribution  ^=»71(4)— 
Presumption  as  to  EIxistencs  of  Descend- 
ants. 

There  is  no  presumption  that  one  who  was 
unmarried  when  last  heard  of  married  there- 
after, and  within  the  7  years  after  which  he  is 
presumed  to  be  dead  had  children  who  survived 
him. 

3.  Evidence  ^=>67(2)  —  Presumptions— Con- 
tinuance OF  Insanity. 

One  adjudged  insane  is  presumed  to  con- 
tinue in  that  condition,  in  the  absence  of  con- 
trary proof, 

4.  Descent  and  Distribution  ^=»71(4)— 
Presumption  as  to  Existence— Descend- 
ants. 

Where  one  who  was  unmarried  and  38  years 
old  when  committed  to  an  insane  asylum,  from 
which  he  escaped,  and  he  was  not  seen  or  heard 
of  thereafter,  it  will,  more  than  a  decade  later, 
be  presumed  that  he  died  without  descendants. 

5.  Vendor  and  Purchaser  ^=»144(3)— Cub- 
ing Defects  in  Title— Security. 

Where  all  of  the  heirs  entitled  to  lands  of 
the  decedent,  except  a  son  who  after  being  com- 
mitted to  an  insane  asylum  escaped  and  was 
not  heard  of  for  more  than  a  decade,  joined  in 
a  conveyance,  and  the  parties  Izovenanted  that 
a  portion  of  the  purchase  price  should  be 
withheld  until  the  vendors  should  institute  pro- 
ceedings to  have  the  insane  person  declared 
legally  dead,  etc.,  the  purchaser  is  bound  to 
pay  over  the  amount  withheld  on  the  vendors* 
obtaining  a  decision  declaring  the  insane  per- 
son to  be  legally  dead,  and  to  have  died  with- 
out lineal  descendants. 

6.  Vendor  and  Purchaser  ^=»172— Interest 
—Right  to.  • 

Where  the  parties  agreed  that  the  pur- 
chaser should  withhold  an  amount  until  the  ven- 
dors obtained  a  decision  declaring  dead  an  in- 
sane person,  who  had  disappeared  many  years 
ago,  but  would  otherwise  be  entitled  to  a  share 
ii^  the  land,  the  vendors  are  not  entitled  to  in- 
terest on  the  amount  withheld  until  the  deci- 
sion finding  the  insane  person  dead  had  been 
affirmed  by  the  highest  court  of  the  state  to 
which  it  was  agreed  by  the  parties  that  the  case 
should  be  carried. 
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from     Circuit     Court,     Oldham 


Julian  T.  Yager,  of  La  Grange,  and  Wilson 
D.  Crabb,  of  Louisville,  for  appellant 

S.  E.  De  Haven,  Geo.  W.  Peak,  and  J.  B. 
Clark,  all  of  La  Grange,  for  appellees. 

CI^ARKE,  J.  On  August  10,  1916,  appel- 
lant  and  appellees  entered  into  a  written 
contract  by  which  appellees  agreed  to  sell 
and  convey  to  appellant  a  farm  of  about  150 
acres  In  Oldham  county  at  $50  per  acre,  the 
purchase  price  to  be  paid  in  cash  after  a 
survey,  and  when  the  deed  was  made  to  him, 
provided  the  title  was  approved  by  a  named 
attorney. 

After  the  land  had  been  surveyed  and  the 
deed  prepared  in  accordance  with  the  con- 
tract, it  was  discovered  by  the  attorney  who 
examined  the  title  that  there  -Mls  a  possi- 
bility that  another  than  the  grantors  in  the 
deed  (Richard  Campbell  or  his  issue)  owned 
an  interest  in  the  lands,  and  he  declined 
to  approve  the  title  tendered  by  appellees, 
whereupon  a  supplemental  agreement  was 
entered  into  between  the  parties,  which,  aft- 
er reciting  in  full  the  original  contract  and 
expressing  the  desire  of  all  parties  to  com- 
plete the  sale  of  thfe  land  at  the  price  agreed 
upon,  provided  that  appellant  should  retain 
in  his  hands  of  the  purchase  money  |1,905, 
the  portion  that  would  belong  to  Richard 
Campbell,  if  living,  until  a  Judgment  should 
be  procured  by  appellees  in  the  circuit  court 
of  Oldham  county  and  the  Court  of  Appeals. 
Just  what  was  to  be  submitted  to  and  ad- 
Judged  by  the  courts  is  the  real  matter  upon 
which  this  controversy  depends,  and  will  be 
considered  later  in  this  opinion.  After  the 
supplemental  contract  had  been  executed  ap- 
pellant accepted  a  deed  of  general  warranty 
from  appellees  for  the  whole  of  the  land,  and 
paid  them  the  purchase  price,  except  the 
11,905  it  was  agreed  he  should  retain. 

The  facts  about  the  title  are  these:  Wil- 
liam Campbell  owned  the  land,  except  a 
small  undivided  interest  owned  by  his  wife, 
when  he  died  intestate  in  1913,  survived  by 
his  widow  and  three  daughters,  who  are  the 
appellees  in  this  action,  and  his  only  heirs, 
unless  a  son,  Richard  Campbell  Is  still  alive, 
or,  If  dead,  left  issue  surviving  him.  It  is 
shown  without  contradiction  that  Richard 
Campbell,  about  12  years  before  the  death 
of  his  father,  and  when  he  was  about  38 
years  of  age,  was  adjudged  by  the  county 
court  of  Oldham  county  to  be  a  lunatic,  and 
sent  to  Lakeland  Asylum,  from  which  he  iL 
a  short  time  escaped,  and  has  never  been 
seien  or  heard  of  since,  unless  a  Richard 
Campbell  who  died  in  Alabama  a  short  time 
thereafter   was«he,   of  which   there   is   no 
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proof;  nor  1b  there  any  proof  that  he  was 
ever  married  or  left  any  descendants.  It 
was  upon  this  proof,  which  is  circumstantial 
as  to  all  issues  involved,  that  the  lower  court 
adjudged  that  Richard  Campbell  died  before 
his  father,  without  descendants,  and  that  ap- 
pellees are  the  only  heirs  of  William  Gamp> 
bell,  and  therefore  entitled  to  recover  of 
appellant  the  $1,905  of  the  purchase  price 
retained  by  him. 

[1,2]  Appellant  not  only  complains  x  that 
this  Judgment,  in  so  far  as  it  decides  that 
appellees  are  the  only  heirs  of  William  Gamp- 
bell,  is  not  sustained  by  the  proof,  but  that, 
even  so,  the  proceeding  upon  which  the  Judg- 
ment was  procured  Is  not  in  accordance  with 
the  terms  of,  and  does  not  afford  him  the 
protection  contemplated  by,  the  supplemental 
contract  entered  into  between  appellees  and 
himself,  and  that  appellees  are  not  entitled 
to  recover  of  him  the  $1,905.  It  is  clear  that 
under  section  1639  of  Kentucky  Statutes, 
which  provMes: 

"If  any  person,  who  shall  have  resided  in 
this  state,  go  from  and  does  not  return  *  *  • 
for  seven  successive  years,  he  shall  be  presumed 
to  be  dead,  in  any  case  wher^n  his  death  shall 
come  in  question,  unless  proof  be  made  that  he 
was  alive  within  that  time" 

— the  Judgment  is  sustained  by  the  proof  in 
so  far  as  the  death  of  Rlchai^d  Campbell  is 
concerned,  but  it  is  earnestly  insisted  that 
it  is  unwarranted  in  so  far  as  it  adjudges 
that  he  died  without  descendants.  While  it 
is  true,  as  stated  by  counsel  for  appellant, 
that  there  is  always  a  presumption  that  a 
decedent  left  heirs  surviving  him,  this  is  not, 
as  assumed  by  counsel,  a  presumption  that 
he  left  descendants.  Every  one  is  presumed 
upon  death  to  have  left  heirs,  because  the 
term  "heirs"  is  so  comprehensive  that  it  Lb 
nearly  impossible  for  any  one  to  die  with- 
out being  survived  by  either  lineal  or  col- 
lateral kindred,  who  would  be  his  heirs  at 
law;  but  we  know  of  no  presumption  that 
a  person  who  was  unmarried  when  last 
heard  of  married  thereafter,  and  within  7 
years,  sifter  which  he  is  presumed  to  be  dead, 
had  children  who  survived  him. 

[3,4]  On  the  other  hand,  since  Richard 
Campbell  was  Insane  when  he  disappeared, 
the  presumption  is  warranted,  in  the  ab- 
sence of  proof  to  the  contrary,  that  he  con- 
tinued to  be  insane  until  his  death  at  some 
time  within  the  succeeding  7  years  (Car- 
penter V.  Carpenter,  8  Bush,  287),  and  we  are 
of  the  opinion  that  the  uncontradicted  proof 
that  Richard  Campbell  disappeared  12  years 
before  the  death  of  his  father,  and  that  he  has 
never  been  seen  or  heard  of  or  from  by  any 
of  his  relatives  or  former  acquaintances  at 
his  last  known  place  of  residence,  and  at 
the  time  of  his  disappearance  was  about  38 
years  of  age,  unmarried  and  Insane,  is  cir- 
cumstantial evidence  Justifying  the  conclu- 


sion of  the  lower  court  that  he  died  without 
descendants  before  the  death  of  his  father, 
and  that  consequently  William  Campbell's 
property.  Including  the  land  In  question,  de- 
scended to  his  widow  and  three  daughters 
as  his  only  heirs  at  law. 

[6]  It  is  therefore  apparent  we  must  af- 
firm the  chancellor's  findings  of  facts,  and' 
that  his  Judgment  based  thereon  that  appel- 
lees recover  of  appellant  the  retained  portloa 
of  the  purchase  price  must  depend  npcm 
whether  appellees  have  fully  complied  witli 
the  terms  of  the  supplemental  contract  The 
applicable  portions  of  that  contract  are  as 
follows: 

'*The  said  tract  of  land  is  to  be  surveyed  and 
the  amount  of  money  to  be  determined  for  the 
entire  farm  at  the  rate  ol  fifty  ($50.00)  dol- 
lars per  acre,  and  the  first  parties  are  to  con- 
vey all  their  interest,  right  and  title  to  the 
second  party,  and  upon  the  conveyance  being 
made  to  second  party  with  deed  of  general  war- 
ranty and  free  of  liens,  the  second  party  agrees 
to  pay  cash  to  first  parties,  about  six  thou- 
sand ($6,000.00)  dollars,  but  since  it  is  not  known 
whether  'Richard  Campbell,*  one  of  the  sons 
of  the  said  William  Campbell,  deceased,  is  dead 
or  alive,  nor  is  it  known  whether  he  left  a 
widow  or  child  or  children,  the  right,  title  and 
interest  of  the  said  son  Richard  Campbell,  if 
any,  is  not  affected  by  this  sale,  and  the  sec- 
ond party  retains  in  his  hands  the  money  for 
his  said  interest,  to  wit,  about  the  sum  of  $1,- 
905.00  amount  to  be  held.  And  the  parties  of 
the  first  part  do  hereby  agree  to  institute  in  the 
Oldham  circuit  court  proceedings  for  the  pur- 
pose of  having  the  said  'Richard  Campbell*  de- 
clared 'legally  dead,'  and  also  for  the  purpose 
of  declaring  by  the  court,  under  proper  legal 
proceedings,  who  the  said  Richard  Campbell's 
heirs  are,  and  they,  the  first  parties,  do  hereby 
agree  to  take  an  appeal  to  the  Court  of  Ap- 
peals of  Kentucky,  and  to  agree  to  have  a  final 
decision  rendered  by  said  Court  of  Appeals,  and 
if  the  Court  o&  Appeals  of  Kentucky  declare 
Richard  Campbell  legally  dead,  and  declare  that 
the  first  parties  are  his  legal  heirs,  then  the 
second  party  agrees  to  pay,  and  the  first  par- 
ties agree  to  sell,  and  convey  the  entire  inter- 
est, if  any,  of  the  said  Richard  Campbell  in  the 
said  tract  of  land  at  the  same  rate,  to  wit,  fifty 
($50.00)  dollars  per  acre,  according  to  the  sur- 
vey. 

*'The  entire  costs  of  this  suit  in  the  Oldham 
circuit  court  and  in  the  Court  of  Appeals,  in- 
cluding their  attorney's  fees,  is  to  be  paid  by 
the  first  parties,  and  the  first  parties  agree  to 
file  and  prosecute  the  said  suit  diligently  in 
both  of  said  courts." 

It  will  be  noticed  It  Is  agreed  In  this  con- 
tract that  "the  right,  title  and  Interest  of 
the  said  son  Richard  Campbell,  if  any,  is  not 
affected  by  this  sale,"  and  that  "the  first 
parties  agree  to  sell  and  convey  the  entire 
interest,  if  any,  of  the  said  Richard  Camp- 
bell," etc.  The  converse  of  these  two  pro- 
visions, while  not  stated,  is  clearly  and 
necessarily  implied ;  that  is,  if  there  existed 
no  outstanding  interest  in  Richard  Campbell 
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or  his  descendants,  no  other  sale  or  convey- 
ance was  necessary  or  required  of  app^- 
lees,  and  appellant  was  to  pay  to  them  the 
$1,905  retained  out  of  the  purchase  price. 
The  contract  then  provides  how  this  ques- 
tion about  which  the  parties  were  in  doubt 
should  be  determined  to  their  satisfaction, 
▼iz.  by  appellees  instituting  a  suit  in  the 
Oldham  circuit  court  "for  the  purpose  of 
having  the  said  'Richard  Campbell'  declared 
'legally  dead,'"  and  also  for  the  purpose 
of  declaring  by  the  court,  under  proper  pro- 
ceedings, who  the  said  Richard  Campbell's 
heirs  are;  and  if  upon  appeal  to  the  Court 
of  Appeals  it  should  be  decided  that  Rich- 
ard Campbell  is  ''legally  dead,"  and  that 
appellees  are  his  legal  heirs,  then  appellant 
"agrees  to  pay"  and  appellees  "agree  to  sell 
and  convey  the  entire  interest,  if  any,  of  the 
said  Richard  Campbell  In  the  said  tract  of 
land,"  eta 

The  lower  court  decided  that  Richard 
Campbell  died  without  descendants,  before 
his  father's  death,  and  that  appellees  were 
the  only  heirs  of  William  Campbell,  and  this 
judgment,  In  our  opinion,  must  be  afllnned, 
and  there  is  therefore  now  no  necessity  for 
other  action  upon  the  part  of  appellees  to 
establish  in  them  a  right  to  recover  of  ap- 
pellant the  sum  retained  by  him  out  of  the 
purchase  price. 

[I]  Appellant  has,  under  the  deed  by 
which  appellees  conveyed  to  him  the  entire 
tract  he  bought  of  them,  their  warranty,  and, 


In  addition,  a  Judicial  determination  by  the 
courts  of  original  and  appellate  Jurisdiction 
that  appellees  owned  and  Have  conveyed  to 
him  the  whole  title  to  the  land,  and  this  is  all 
he  contracted  for  or  that  appellees  agreed  to 
do  under  the  supplemental  contract  as  a 
condition  precedent  to  their  right  to  recover 
the  balance  of  the  purchase  money.  But 
since  appellant  was  not  to  pay  the  $1,905 
until  a  decision  was  obtained  from  both  the 
Oldham  circuit  court  and  this  court,  this 
certain  sum  was  not  due  imtil  such  decisions 
were  obtained,  and  the  court  erred  in  al- 
lowing interest  until  after  maturity,  there 
being  no  provision  in  the  contract  for  In- 
terest See  Lowther-Kaufman  Oil  &  Coal 
Co.  V.  A.  J.  Ounnell,  212  S.  W.  593,  this 
day  decided,  and  authorities  therein  cited. 
For  the  same  reason  the  Judgment  for  the 
recovery  of  the  $1,905  was  premature,  since 
when  entered  the  decision  as  to  whether 
appellees  were  the  only  heirs  of  William 
Campbell  had  not  been  affirmed  by  tl^ 
court,  which  by  contract  was  a  condition 
precedent  to  their  right  to  recover  the  $1,905. 
It  win  therefore  be  necessary  to  reverse 
the  Judgment,  but  since  appellees  have  now 
fully  complied  with  their  contract,  except 
with  reference  to  paying  all  the  costs  of  this 
proceeding  both  here  and  in  the  circuit  courts 
appellant's  debt  to  them  is  now  due,  and  the 
court  will,  upon  a  return  of  the  case,  enter 
a  Judgment  therefor,  but  without  Interest 
or  costs. 
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SHACKELFORD  et  al.  i 
WEALTH. 


COMMON- 


(Conirt  of  Appeals  of  Kentucky.    June  20,  1919. 
Rehearing   Denied    Sept   19,   1919.) 


1.  Obstbuotino  Jubtick  ^=>1  —  Definition. 
The  phrase  "obstructing  justice"  means  im- 
peding or  obstructing  those  who  seek  justice  in 
a  court,  or  those  who  have  duties  or  powers  of 
administering  justice  therein. 


2.  Obstbuotino  Justicb  ^=»6— Fedebal  Of- 
fense—Natubb  OF. 
No  offense  is  committed  ander  the  federal 
statute  making  it  an  offense  to  impede  or  ob- 
struct by  threats  or  violence  the  due  adminis- 
tration of  justice  in  any  United  States  court 
(U.  S.  Comp.  St.  I  10305),  if  the  unlawful  act, 
done  with  reference  to  a  particular  cause  pend- 
ing or  contemplated  to  be  brought  before  a 
United  States  court,  does  not  obstruct  the  ad- 
ministration of  justice  therein,  though  the  evil 
intent  of  the  act  may  militate  against  the  ad- 
ministration of  justice  in  some  other  cause. 


Joe  H.  Miller  and  R.  Alexander,  both  of 
Calhoun,  and  Louis  I.  Igleheart,  of  Owens- 
boro,  for  appellants. 

Chas.  H.  Morris,  Atty.  Oen.,  and  G.  El 
Smith,  Commonwealth's  Atty.,  of  Hartford, 
for  the  Commonwealth. 


I- 


3.  Obstbucting  Justice  ^=»1- 
OF  Justice." 


"Due  Coubse 


The  phrase  "due  course  of  justice,"  within 
rule  making  obstruction  thereof  an  offense, 
means  not  only  the  due  conviction  and  punish- 
ment or  the  due  acquittal  and  discharge  of  an 
accused  person,  as  justice  may  require,  but  also 
the  due  course  of  proceedings  in  the  administra- 
tion of  justice. 

4.  OBSTBucriNG  Justice  ^=»11— Sufficiency 
OF  Indictment— Intebfebkncb  with  Jubt. 

Indictment  charging  that  sheriff  held  con- 
versation with  juror  out  of  the  presence,  sight, 
and  hearing  of  other  jurors  without  charging 
that  the  conversation  pertained  to  subject  con- 
nected with  the  trial  as  prohibited  by  Or.  Code 
Prac.  §§  245,  246,  or  that  the  deputy  sheriff  In 
whose  .custody  jury  had  been  placed  was  not 
present  and  did  not  hear  conversation,  held  in- 
sufficient to  charge  obstruction  of  justice. 

5.  Cbiminal    Law    ^=»867— Sepabation    of 
JuBY— Pbesence  of  Officeb. 

Where  juror  who  had  separated  from  re- 
mainder of  jury  was  not  in  sight  of  officer  in 
charge  at  time  of  separation,  jury  should  be 
discharged. 

6.  Cbiminal  Law  ^=»855(7)— Misconduct  of 
Shebiff— Convebsation  with  Jubob. 

Conduct  of  sheriff  in  holding  a  private  con- 
versation with  juror  out  of  the  hearing,  pres- 
ence, and  sight  of  the  other  jurors  was  reprehen- 
sible ;  his  duty,  in  view  of  oath  of  office  taken, 
being  to  avoid  all  semblance  of  wrongdoing, 
especially  in  -his  relation  with  jurors. 


Appeal 
County. 


from     Circuit     Court,     McLean 


W.  S.  Shackelford  and  J.  B.  Cowglll  were 
convicted  of  obstructing  Justice,  and  they  ap- 
peal.   Reversed,  with  instructions. 


QUIN,  J.  Upon  the  trial  of  an  indictment 
charging  them  with  the  crime  of  obstructing 
justice  the  appellants  were  found  guilty. 
Shackelford's  fine  was  fixed  at  $429.25  and  4S 
days  in  Jail,  and  Cowglll  was  fined  $221  and 
23  days  in  Jail,  and  to  reverse  the  judgments 
entered  pursuant  to  said  verdicts  this  appeal 
has  been  prosecuted. 

Shackelford  was  sheriff  of  McLean  county, 
and  Cowglll  was  a  member  of  the  Jury  that 
had  been  selected  to  try  the  case  of  Common- 
wealth V.  Mans  Gibson,  for  voluntary  man- 
slaughter.   On  the  second  day  of  the  trial, 
and  after  the  case  had  been  submitted  to  the 
Jury,  the  Jury  was  placed  in  the  custody  of 
James  Glenn,  a  deputy  sheriff,  who  had  been 
theretofore  sworn  during  the  trial  and  was 
ordered  to  keep  the  Jurors  together.    Lodging 
had  been  provided  for  the  Jury  in  a  room  at 
the  Capital  Hotel,  in  the  town  of  Calhoun, 
and  between  10  and  11  o'clock  on  the  night 
in  question  Shackelford  went  to  the  room 
occupied  by  the  Jurors  and  took  with  him 
certain  musicians,  and  while  the  musical  in- 
struments were  being  played  it  is  charged 
that   Shackelford  had  a  conversation  with 
Cowglll  in  a  corner  of  the  room  out  of  the 
hearing  of  the  remainder  of  said  jurors,  and, 
after  the  musicians  left,   Shackelford  took 
Cowglll  into  another  room,  where  he  was 
separated  from  the  remainder  of  the  Jniy 
and  out  of  the  presence,  sight,  and  hearing  of 
the  remainder  of  said  Jury,  and  there  re- 
mained for  several  minutes,  and  on  account 
of  this  conduct  they  willfully  and  unlawfully 
obstructed  the  action  of  the  McLean  circuit 
court,  then  and  there  engaged  in  the  Gibson 
trial. 

The  foregoing  is  the  substance  of  the  in- 
dictment, but  for  its  length  we  would  copy  it 
in  full.  We  are  not  advised  as  to  the  result 
of  the  Gibson  trial. 

One  of  the  points  urged  for  reversal  is  the 
error  of  the  circuit  court  in  overruling  a  de- 
murrer to  this  indictment,  and,  having  con- 
cluded the  court  did  so  err,  it  will  be  unneces- 
sary for  us  to  discuss  the  other  points  raised 
by  appellants. 

[1]  The  phrase  "obstructing  Justice"  means 
imp<>dlng  or  obstructing  those  who  seek 
Justice  in  a  court,  or  those  who  have  duties 
or  powers  of  administering  Justice  therein. 
29  Cyc.  1326. 

[2]  By  federal  statute  it  is  made  an  offense 

to  impede  or  obstruct,  by  threats  or  violence, 

the   due  administration   of  Justice  in    any 

United  States  court.    U.  S.  Comp.  St  |  10305. 

I  Under  this  statute,  if  the  unlawful  act,  done 
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with  reference  to  a  particular  cause  pending 
or  contemplated  to  be  brotight  before  a 
United  States  court,  does  not  obstruct  the  ad- 
ministration of  justice  therein,  no  offense  Is 
committed,  although  the  evil  Intent  of  the 
unlawful  act  may  militate  against  the  ad 
ministration  of  justice  in  some  other  cause. 
United  States  t.  McLeod  (C.  C.)  119  Fed.  416 ; 
20  Cyc.  1332. 

[3]  The  due  course  of  Justice  means  not 
only  tlie  due  conviction  and  punishment,  or 
the  due  acquittal  and  discharge,  of  an  acdbs- 
ed  person  us  justice  may  require,  but  it  also 
means  the  due  course  of  proceedings  in  the 
administration  of  justice.  By  obstructing 
those  proceedings  public  justice  is  obstructed. 
8  R.  C.  L.  319. 

In  Gregory's  Criminal  Law,  |  233,  the  au- 
thor states: 

"Aside  from  numerous  specific  offenses  affect- 
in?  the  due  course  of  justice,  the  common-law 
offense  A  obstructing  justice  is  still  in  force 
in  Kentucky.  Though  rather  seldomly  InToked, 
common  observation  admonishes  us  that  the  oc- 
casions when  it  should  be  apphed  to  remedy 
reprehensible  practices  affecting  both  civil  and 
criminal  cases  are  not  infrequent.  With  com- 
prehensiveness that  is  all-embracing  and  punish- 
ment admitting  the  nicest  degree  of  adjustment, 
both  as  to  amount  of  fine  and  imprisonment, 
resort  to  prosecution  for  these  offenses  affords  a 
most  effective  remedy  for  much  of  the  trickery 
and  corruption  that  tend  to  defeat  justice,  dis- 
credit the  law  and  its  officers,  and  pollute  the 
whole  course  of  judicial  procedure.** 

[4]  As  defined  •by  the  foregoing  citations, 
we  are  satisfied  the  indlctmoit  unaer  con- 
Bideration  was  insufficient  to  charge  appel- 
lants with  the  crime  of  obstructing  justice. 

It  is  defective  in  many  respects.  It  does 
not  charge  that  the  conversation* between  the 
appellants  pertained  in  any  wise  to  any  sub- 
ject connected  with  the  trial,  as  is  prohibited 
by  sections  245  and  246  of  the  Criminal  Code. 

As  said  in  Cnnter  v.  Commonwealth,  176 
Ky.  360, 195  S.  W.  825: 

"It  has,  however,  never  been  held  that  to 
speak  to  a  juror  upon  a  subject  not  connected 
with  the  trial  is  a  ground  for  a  reversal  of  the 
verdict,  or  that  such  communication,  when  made 
in  the  presence  of  the  officer  in  charge  and  the 
other  jurors,  has  never  been  held  to  be  of  st^ch  a 
prejudicial  character  as  to  warrant  setting  aside 
the  verdict  of  the  jury.** 

Instead  of  a  concert  a  card  game  was  pro- 
vided for  the  amusement  of  the  jurors  In  the 
Canter  Case;  the  jailer  being  an  invited 
guest  A  reversal  was  asked  because  the 
presence  of  the  jailer  violated  section  2257, 
Ky.  Stats.,  which  provides: 


"No  sheriff  or  other  officer  shall  converse  with 
the  jury,  or  any  member  thereof,  upon  any  sub- 
ject after  they  have  been  sworn,  without  leave 
»f  court" 


Answering  this  point,  the  conrt  says: 

'*This  statute  seems  to  be  directed  principally 
to  the  conduct  of  the  officer,  and  Is  one  of  the 
safeguards  which  the  law  attempts  to  throw 
around  the  juries  to  protect  their  verdicts,  and, 
without  question,  should  be  rigidly  enforced,  and 
the  officer  who  violated  it  should  be  held  to  a 
strict  accountability,  but,  if  the  conversation 
held  by  the  officer  with  the  jury  was  upon  a 
subject  not  connected  with  the  trial  in  any  way, 
it  is  impossible  to  see  how  such  a  conversation 
could  prejudice  the  substantial  rights  of  one 
on  trial  for  a  crime.** 

In  the  same  case  one  of  the  jurors  was  al- 
lowed to  converse  with  his  wife  over  the 
telephone,  and,  while  condemning  the  prac- 
tice, it  was  held  insufficient  ground  to  au- 
thorize a  reversal. 

During  a  murder  trial  the  jailer  of  the 
county  arrested  for  drunkenness  a  son  of  one 
of  the  jurors,  and,  while  he  was  imder  ar- 
rest, took  the  boy,  at  his  request,  to  see  his 
father,  who  was  at  a  hotel  with  the  other 
jurors  in  the  custody  of  the  sheriff,  ancl  this 
was  held  in  Mansfield  v.  Commonwealfh,  163 
Ky.  488,  174  S.  W.  16,  not  to  be  misconduct 
on  the  part  of  the  officer.  Nor  was  It  mis- 
conduct to  take  the  jury  to  a  picture  show  on 
three  different  nights  during  the  trial.  See, 
also,  Deacon  v.  Commonwealth,  162  Ky.  188, 
172  S.  W.  121. 

It  is  not  charged  that  Shackelford  made 
any  effort  to  Infiuence  Cowgill  to  render  a 
verdict  either  for  acquittal  or  conviction; 
nor  is  it  shown  that  he  visited  the  hotel  for 
any  unlawful  purpose;  indeed,  there  is  no 
specification  or  charge  of  any  wrongdoing. 

Though  appellants  did  converse  with  each 
other  on  the  night  referred  to,  it  is  not 
charged  that  the  deputy  sheriff  was  not  pres- 
ent and  in  hearing  distance  all  the  while.  In 
Johnson  v.  Commonwealth,  179  Ky.  40,  200 
S.  W.  35,  it  appears  that  while  a  jury  was  In 
charge  of  tlie  sheriff  one » of  the  jurors  was 
permitted  to  talk  to  a  person  other  than  a 
member  of  the  jury,  and  two  or  more  of  the 
jury  were  permitted  to  enter  a  drug  store  and 
thereby  separate  themselves  from  the  re- 
maining members  of  the  jury.  It  was  urged 
the  jury  should  have  been  discharged  because 
an  opportunity  was  presented  for  the  jurors 
to  discuss  the  case  with  strangers,  or  other 
persons,  if  they  had  been  so  minded.  Con- 
cluding that  the  conversation  mentioned  had 
no  connection  with  the  case,  and  that  the 
jurors  who  went  in  the  drug  store  were  at  all 
times  within  view  of  the  sheriff,  the  judgment 
was  affirmed.  ^ 

[6]  A  contrary  rule  prevails  where  the  sep- 
aration is  such  that  the  jury  is  not  in  sight 
of  the  officer  in  charge.  French  v.  Common- 
wealth, 100  Ky.  63„37  S.  W.  269,  18  Ky.  Law 
Rep.  574;  Vinegar  v.  Commonwealth,  104 
Ky.  106,  46  S.  W.  510,  20  Ky.  Law  Rep.  412; 
Campbell  v.  Commonwealth,  162  Ky.  106,  172 
I  S.  W.  110. 
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While  approving  the  rigidity  of  tbe  rule 
against  permitting  a  separation  of  the  Jafy  in 
a  case  where  capital  punishment  may  be  in- 
flicted, this  court,  in  Barnes  t.  Common- 
wealth, 179  Ky.  725,  201  S.  W.  318,  and  Cox 
V.  Commonwealth,  181  Ky.  433,  205  S.  W.  385, 
held  that  a  separation  of  the  jury  In  each 
of  those  cases  was  not  sufficient  to  authorize 
a  reversaL  To  same  effect  see  Minor  y.  Com- 
monwealth, 6  Ky.  Law  Rep.  176,  and  Van 
Dalsen  v.  Commonwealth,  89  S.  W.  255,  28 
Ky.  Law  Rep.  238. 

The  Indictment  In  Commcmwealth  v.  Berry, 
141  Ky.  4T7,  133  S.  W.  212,  33  L.  R.  A.  (N.  S.) 
976,  Ann.  Cas.  1912C,  516,  Is  quite  different 
from  the  one  here  involyed.  It  was  there 
charged  that  defendant,  by  persuading,  con- 
triving, and  intenolng  to  Impede  and  obstruct 
an  investigation  before  the  grand. Jury,  did 
unlawfully  and  corruptly  entice,  solicit,  and 
persuade  one  Moore  to  absent  himself  from 
the  county,  and  not  appear  before  the  grand 
jurj*  The  court  very  properly  held  the 
indictment  to  be  good.  The  law  does  not 
tolerate  that  its  proceedings  shall  be  stifled, 
and  that  enticing  away  a  witness  to  stifle 
prosecution  Is  none  the  less  an  offense  be- 
cause done  before  the  grand  jury  Is^  im- 
paneled. 

[6]  The  conduct  of  the  appellants  was  very 
reprehensible.  A  due  regard  for  the  duties 
and  responsibilities  of  his  high  office  should 
have  prompted  Shackelford  not  to  disturb  the 
jurors.  One  of  his  position,  In  the  conduct  of 
his  office,  should  avoid  the  mere  semblance  of 
any  wrongdoing,  especially  in  his  relation 
with  Jurors.  Before  entering  upon  his  duties 
a  sheriff  Is  required  to  take  an  oath  that  he 


will  do  right  in  all  things  belonging  to  his 
office,  that  he  will  do  no  wrong  to  any  one, 
and  in  all  things  to  faithfully  execute  the  du- 
ties of  his  office. 

Courts  were  created  to  protect  life  and 
property  and  to  guard  and  preserve  those 
rights,  sacred  alike  to  all,  established  and 
guaranteed  by  the  Constitution  and  statutes. 
The  happiness  and  well-being  of  society  and 
the  perpetuity  of  our  institutions  depend 
UDon  the  Integrity,  independence^  conser?a- 
tram,  and  courage  of  the  courts  and  their  offi- 
cers in  upholding  the  majesty  of  the  law. 
The  jury  through  all  the  ages  smce  Magna 
Charta  has  been  retained  as  an  essential  part 
of  the  Judicial  system.  Of  like  importance  to 
the  commonwealth  and  the  accused  this  safe- 
guard of  the  ancient  law  must  be  shielded 
and  held  inviolate.  It  is  impossible  to  keep 
the  fountains  of  Justice  clean  and  pure,  un- 
less the  jury  is  free  from  contamhintlon  and 
Influence.  See  Poindexter  v.  Arkansas,  109 
Ark.  179,  159  S.  W.  197,  46  Ia  R.  A.  (N.  S.) 
617. 

While  the  conduct  of  the  appellants  in  the 
respect  referred  to  was  irregular  and  im-" 
proper,  it  is  not  shown  that  the  trial  or  any- 
thing relating  thereto  was  discussed  or  eTen 
mentioned,  and  for  this  and  other  reasons 
herein  referred  to  the  indictment  is  not  suffi- 
cient to  show  they  so  hindered,  retarded,  or 
interfered  with  the  due  administration  of 
Justice  as  to  charge  them  |vith  the  crime  of 
obstructing  Justice.  ^ 

Accordingly  the  judgment  appealed  from 
will  be  reversed,  with  instructions  to  sustain 
the  demurrer  to  the  indictment 
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Bofficient  to  show  that  intestate  had  made  a  gift 
of  the  property  to  his  wife. 


(Court  of  Appeals  of  Kentucky.    May  27,  1919. 
Rehearing  Denied  Sept.  23,  1919.) 

1.  Contempt  ^=»21— Violation  ov  Osdbb— 

JUBISDIOTION   OF  PaBTIEB   AND  CAUBB— OB- 

DEB  WITHIN  Issues. 
To  make  a  valid  order^  disobedience  of 
which  may  be  punished  as  a  contempt,  it  is  nec- 
essary that  the  court  have  jurisdiction  of  the 
parties  and  the  subject-matter  of  the  action 
and  power  to  make  the  order,  and  the  order  must 
be  within  tiie  issues  of  the  cause. 

2.  Descent  and  Distbibxttion  ^a»69,  97  — 
Out  to  Ghildbbn  in  Fbaud  of  Wife. 

A  father's  right  to  give  to  his  children  dur- 
ing the  existence  of  the  marriage  relation  gifts 
of  property  under  drcumstances  which  evidence 
good  faith  may  not  be  questioned,  but  when 
made  during  his  last  illness,  with  the  purpose 
of  defrauding  his  wife,  they  may  be  set  aside  at 
least  to  the  extent  afEecting  her  rights. 

&  Descent  and  Distbibution  ^=>69— Con- 
veyance by  Husband  in  Fbaud  of  Wife— 
Childben  of  Fobmeb  Mabbiaoi^^Pbesump- 
tion  of  Fbaud. 
Where  a  husband  makes  a  gift  or  voluntary 
conveyance  of  all  or  the  greater  part  of  his 
property  to  his  children  by  a  former  marriage, 
without  the  knowledge  of  the  wife,  a  prima  fade 
case  of  fraud  arises,  and  it  rests  upon  the  ben- 
eficiaries to  explain  away  the  presumption. 

4.  Wills  ^=»88(1)— Conveyance  as  Testa- 
mentaby  pisposition—validitt. 

A  f ether's  writing,  conveying  property  to 
his  children,  but  retaining  control  thereof  during 
his  life,  distribution  to  be  made  upon  his  death, 
is  testamentary  in  character,  and  must  be  ex- 
ecuted with  the  formalities  required  in  a  wilL 

5.  ExECUTOBS  AND  Administbatobs  ^s>58&— 
BXECUTOB  De  Son  Tobt— Fbaudulent  Con- 
veyance by  Deceased. 

One  who  undertakes  to  distribute  property 
of  a  deceased  person  under  a  trust  fraudulently 
created  by  the  deceased  becomes  an  executor  de 
son  tort. 

6.  Executobs  and  Administbatobs  ^s>539— 
EzECUTOB  De  Son  Tobt. 

An  executor  de  son  tort  is  held  to  all  the 
liabilities  of  a  real  personal  representative,  with- 
out any  of  the  rights  which  attach  to  the  office. 

7.  Executobs  and  Adhinistbatobs  ^=»189— 
Relinquishment  or  Widow's  Rights  — 
Validity 'OF  Contbact. 

An  agreement  between  intestate's  widow  and 
one  of  his  sons,  by  which  she  relinquished  her 
rights,  was  invalid,  where  he  was  without  au- 
thority to  represent  the  other  heirs,  and  the 
contract  was  without  consideratiour  and  was 
made  upon  false  representations  as  to  the 
amount  of  the  estate. 

&  Husband  and  Wuib  «=»49%(8)— Gift  to 
Wife— Evidence— Su  fficiency. 
In  an  action  to  recover  intestate's  property 
placed  in  the  hands  of  his  son,  evidence  hM 


9.  Constitutional  Law  te»83(3)— Imprison- 
ment FOB  Debt— PowEB  of  State  Coubt. 

The  federal  Constitution  does  not  prohibit 
imprisonment  for  debt  under  a  judgment  of  a 
state  court  The  state  Constitution  does  not 
prohibit  imprisonment  for  debt,  but  Const.  | 
18,  prohibits  the  continuance  of  a  debtor  in 
prison  after  he  has  delivered  up  his  estate  for 
the  benefit  of  his  creditors,  unless  there  is  a 
strong  presumption  that  the  debtor  has  not  made 
a  bona  fide  delivery  of  his  property,  but  such 
imprisonment  must  be  in  the  manner  prescribed 
by  Ky.  St  K  2180-2185. 

10.  Contempt  ^=»36-^Enfobcembnt  of  Judg- 
ments —  Attachment  AND  IMFBISONMENT — 
Authobity  of  Chancellob. 

In  view  of  Ky.  St  §i  1650, 1661, 1663, 2180. 
Civ,  Code  Prac  {{  152-156,  and  the  ancient . 
powers  of  the  chancery  court  chancellor  now 
has,  as -an  incident  of  his  equity  jurisdiction, 
the  power  to  enforce  decrees,  orders,  and  judg- 
ments upon  the  chancery  side  of  the  circuit 
court  by  process  of  attachment  and  imprison- 
ment, except  as  limited  by  statutes. 

11.  Contempt  ^=»24  —  Enforcement  of  Ob- 
der— Ability  to  Obey. 

The  chancellor  will  not  grant  the  process 
of  contempt  to  require  the  doing  of  an  impossi- 
ble thing,  and  if  it  is  an  order  to  pay  money 
and  the  contemner  is  not  able  to  do  so  through 
no  fault  of  his,  the  process  of  attachment  and 
imprisonment  will  not  be  granted. 

12.  Contempt  ^»24  —  Inability  to  Pay  — 
Fiduciaby— Excuse. 

In  the  case  of  a  fiduciary  or  one  in  posses- 
sion of  a  trust  such  as  an  executor  de  son 
tort  when  his  inability  to  pay  as  ordered  by 
the  chancellor  arises  from  his  having  misap- 
plied or  misappropriated  trust  funds,  and  his 
testimony  shows  his  ability  to  comply  with  the 
order  from  funds  he  claims  exempt  as  a  house- 
keeper, but  evidence  shows  that  the  land  from 
which  he  derived  the  fund  was  purchased  in  part 
from  such  misappropriated  funds  and  sold  since 
the  suit  began,  he  has  not  shown  excuse  for  the 
contempt 

13.  CoNSTrrunaNAL  LIaw  €=»83(3)— Poweb 
TO  punish— Impbisonment  fob  debt. 

An  attachment  and  imprisonment  for  con- 
tempt for  disobedience  of  a  court's  order  to  pay 
over  money  is  not  imprisonment  for  debt  but 
the  right  to  punish  rests  upon  the  power  of  the 
court  to  vindicate  its  authority  and  to  punish 
for  disobedience  of  it 


Appeal  from  Circuit  Court  Pendleton 
County. 

Action  by  Belle  Rudd  and*  others  against 
Abner  Rudd  and  others.  Judgment  for  plain- 
tiffs, and  defendant  Abner  Rudd  appeals. 
Affirmed. 

W.  A.  Bryon,  of  Brooksville,  and  A.  D. 
Cole,  of  Maysville,  for  appellant. 
M.  Hargett,  of  Augusta,  for  appellees. 
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HURT,  J.    On  November  11,  1913,  Joseph 
Rudd,  a  widower,  and  Belle  French,  a  widow, 
married,  and  continued 'as  husband  and  wife, 
until  January  20,  1916,  when  the  husband 
died.     He  was  7^  years  ot  age  at  the  time 
of  his  death,  and  by  a  former  marriage  was 
the  father  of  seven  children  who  were  liv- 
ing and  two  who  were  dead.     Each  of  the 
latter  left  a  number  of  children  surviving 
him.     The  living  children  of  Joseph  Rudd 
were  all  mature  persons,  and  some  of  them 
had  passed  the  middle  of  life.    The  widow, 
Belle   French,    owned   a   small   farm,   upon 
which  she  lived.     She  owed  a  note,  for  the 
sum  of  $400,  which  seems  to  have  been  a 
lien  upon  her  land.    A  few  hours  before  the 
marriage,  Joseph  Rudd  called  upon  the  hold- 
ers of  the  note  against  his  intended  wife, 
•  and  paid  off  the  note,  and,  either  before  or 
after  the  marriage,  made  a  present  of  it  to 
his  wife.     After  the   marriage,   they  lived 
at  the  home  of  his  wife,  who  had  a  young 
son  by  her  former  husband,  and  this  young 
son  yet  lived  with  his  mother.    The  place  at 
which  Joseph  Rudd  and  his  wife  lived  was 
in  Pendleton  county,  and  two  of  his  sons, 
Abner  Rudd  and  Bela  Rudd,  lived  in  the 
vicinity  of  Brooksville,   in  Bracken  county. 
Joseph  Rudd  would  make  trips  to  Brooks- 
ville  nearly   every  month,   and  on  one   ot 
more  occasions  stayed  several  days  before 
returning  to  his  home.    In  December,  1915, 
he  left  his  home  to  go  to  Brooksville  to  se- 
cure the  services  of  two  physicians  at  that 
place,  and  while  there  stopped  at  the  home 
of  a  niece,  and  also  came  in  contact  with 
his  son,  Abner  Rudd  and  visited  his  home. 
He  became  more  ill  after  reaching  Brooks- 
ville, and  died  at  the  home  of  his  niece,  at 
that  place.    No  notice  was  given  to  his  wife 
of  his  sickness,  death,  or  burial  until  five 
days   afterward,    when    Bela    Rudd    visited 
the  home  of  his  father's  widow   and  gave 
her  Information  about  it.     Joseph  Rudd  at 
the  time  of  his  death  did  not  own  any  prop- 
erty, except  about  $100  in  value  of  house- 
hold goods,  which  were  at  his  home,  and 
$1,675  in  money  and  notes.    The  widow  and 
administrator  learned  after  a  time  that  the 
money   and   notes    were,    at   the   decedent's 
death.  In  the  hands  of  his  son  Abner  Rudd, 
or  at  least  they  had  been  delivered  to  Abner 
Rudd   by   the   decedent   shortly   before   his 
death. 

The  administrator,  the  widow,  and  one 
of  the  daughters  of  decedent,  who  had  not 
been  permitted. to  share  in  the  distribution 
of  his  property,  brought  this  action  against 
Abner  Rudd  and  the  other  heirs  of  decedent; 
and  sought  the  recovery  of  the  money  and 
the  proceeds  of  the  notes  and  for  a  distribu- 
tion of  same  among  the  widow  and  heirs  in 
accordance  with  their  legal  rights.  They  al- 
leged that  Abner  Rudd  had  secured  the  mon- 
ey and  notes  under  an  arrangement  with  the 
decedent,    and   had   kept   tne  greater   part 


himself,  but  distributed  portions  to  others 
of  the  defendants  in  fraud  of  the  rights  of 
the  widow  and  the  other  heirs  of  the  de- 
cedent, who  at  the  time  of  the  transaction 
between  him  and  Abner  Rudd  by  which  the 
latter  secured  the  possession  of  the  money 
was   80    infirm    and   imbecile   that   he  did 
not  know  the  quality  of  his  actions,  and  was 
procured   to   deliver  the  possession  of  his 
property  to  Abner  Rudd  by  an  undue  influ- 
ence  exercised   over   him   by   Abner  Rudd. 
They  also  claimed  that  Bela  Rudd  had  in 
the   same  way    secured   a    note,   which  he 
owed  the  decedent,  for  the  sum  of  about  $300. 
The  defendants,  the  appellants  here,  relied 
for  a  defense  to  the  action  upon  a  paper, 
subscribed  by  the  decedent  and  Abner  Rudd, 
which  bore  the  date  of  December  6, 1915,  and 
recited  that,  in  order  that  his  six  children 
should  receive  a  just  and  equal  portion  of 
ills  estate  at  his  death,  he  had  appointed 
Abner  Rudd  as  his  agent,  and  turned  over 
to  him  all  of  his  money  and  notes,  the  latter 
of  which  he  had  indorsed,  and  which  were  to 
be  collected  by  Abner  Rudd,  but  all  of  it 
should  be  subject  to  the  control  and  demands 
of  decedent  during  his  lifetime,  but  after  his 
death  Abner  Rudd  should  pay  the  costs  of 
his   burial  and   other  expenses  out  of  the 
money,   and   divide  the  remainder   betweeu 
decedent's  six  children.     Joseph   Rudd  and 
Abner  Rudd  each  subscribed  the  paper  by 
mark.     Although  the  decedent  at  that  time 
had  seven  children  living,  the  paper  recited 
that  the  property  was  to  be  divided  between 
his  six  living  children,  and  did  not  desig- 
nate which  ones  of  his  children  should  con- 
stitute the  six  children  among  whom  the  mon- 
ey was  to  be  divided,  and,  although  he  had  a 
number  of  grandchildren  surviving  him,  who 
were  the  children  of  his  two  deceased  chil- 
dren, there  was  no  provision  made,  nor  men- 
tion of  them,  in  the  writing.    And  although, 
according  to  Bela  Rudd,  he  had  theretofore 
given  him   a   note,   which   he  held   against 
B^a  Rudd,  for  the  sum  of  $300,  it  is  claim- 
ed that  Bela  Rudd  was  entitled  to  be  one 
of  the  six  children  to  receive  an  equal  por- 
tion of  the  remainder  of  the  estate.    For  a 
further  defense  the  appellants  relied  upon  a 
contract  in  writing  which  was  subscribed  by 
the  widow,  and  by  Bela  Rudd  as  agent  of  Jo- 
seph Rudd's  heirs.    This  paper  was  subscrib- 
ed on  the  25th  day  of  January,  1916,  at  the 
time  w^hen  Bela  Rudd  informed  the  widow  of 
the  death  and  burial  of  her  husband,  and  the 
paper  recited  that  the  widow,  in  consideration 
of  retaining  the  personal  effects  of  her  hus- 
band, which  were  in  her  possession,  except  his 
trunk  and  pictures  and  the  contents  of  the 
trunk,  relinquished  all  claim  to  any  of  his 
personal  effects  in  Bracken  and  Pendleton 
counties,  and   Bela   Rudd,   for  the  heirs  of 
decedent,  agreed  to  pay  all  the  burial  ex- 
penses,  and   all   debts   which  the   decedent 
owed.    This  contract  was  pleaded  as  an  es- 
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toppel  of  any  claim  of  the  widow  for  her  dis- 
tributable share  of  the  estate  or  any  claim 
as  the  widow  of  the  decedent.  The  widow 
sought  to  avoid  ^  this  contract  upon  the 
grounds  that  its  execution  was  without  con- 
sideration, and  was  obtained  from  her  by 
misr^resentation  and  fraud. 

It  should  be  stated  that  the  same  person 
who  was  the  draftsman  of  the  writing  be- 
tween Abner  Rudd  and  the  decedent,  and 
which  was  executed  at  Brooksville,  accom- 
panied Bela  Rudd  to  the  home  of  the  widow 
in  Pendleton  county,  and  there  prepared  the 
writing  which  was  subscribed  by  the  widow 
and  Bela  Rudd  for  the  heirs  of  Joseph  Rudd. 
Under  the  contract  between  Bela  Rudd  and 
the  widow,  she  only  retained  of  her  hus- 
band's estate  certain  articles  of  bed  clothing, 
and  probably  a  few  other  household  articles 
of  comparatively  small  value.  The  only 
thing  of  any  value  in  the  house  of  the  widow 
was  a  mortgage  for  the  sum  of  $150,  payable 
to  the  decedent,  and  secured  by  a  lien  upon 
a  horse  and  mule,  and  this  Bela  Rudd  ob- 
tained under  the  contract,  and  carried  away 
with  him,  but  It  seems  thereafter  to  have 
gone  into  the  hands  of  Abner  Rudd.  After 
hearing  the  evidence  offered  In  the  case,  the 
court  sustained  a  motion  for  a  rule  against 
Abner  Rudd  to  show  cause  why  he  should 
not  pay  into  court  the  sum  of  $1,701.75,  as 
the  money  received  from  his  father,  Joseph 
Rudd.  To  this  rule  he  responded  that  he 
received  from  his  father  only  the  sum  of 
$1,551.75  in  trust,  to  pay  it  In  equal  amounts 
to  the  six  children  of  decedent,  namely,  Bela 
Rudd,  Webb  Rudd,  Isaac  Rudd,  Julia  Rudd, 
Lizzie  Rudd,  and  himself,  and  that  he  had, 
long  since,  executed  the  trust,  by  retaining 
one-sixth  of  it  himself,  and  paying  one-sixth 
of  it  to  each  of  the  others  named,  and  that 
he  had  made  this  division  after  the  payment 
of  the  burial  expenses  and  other  expenses 
incident  to  the  sickness  of  his  father,  and 
that  he  did  not  have  the  money  then  in  his 
possession,  or  under  his  control,  and  that 
the  only  money  he  had  in  his  possession  was 
$1,500,  which  he  had  received  as  the  price  of 
a  farm  which  he  had  sold,  and  which  was 
his  homestead.  The  response  was  adjudged 
insufficient,  and  the  rule  made  absolute,  and 
he  was  adjudged  tft  be  in  contempt  of  the 
court,  and  that  he  could  purge  himself  of 
the  contempt  by  paying  into  court  the  sum 
of  $1,182.76,  and  an  order  of  an  arrest  was 
directed  to  be  issued,  and  the  officer  directed 
to  execute  it  by  arresting  him  and  deliver- 
ing him  to  the  jailer  of  the  county,  but  pro- 
vided, that  he  could  discharge  himself  by 
paying  the  sum  ordered  to  be  paid  or  he 
could  give  bail  in  the  sum  of  $1,500,  condi- 
tioned that  he  should  appear  in  court  on  the 
first  day  of  Its  following  term  and  pay  into 
court  the  sum  of  $1,182.76,  and  to  this  judg- 
ment Abner  Rudd  excepted,  and  appealed 
from  it.   A  considerable  quantity  of  evidence 


V.  RUDD  793 

S.W.) 

had  been  taken  upon  the  issues  of  the  case, 
and  it  was  apparently  ready  for  submission 
when  the  order  was  made,  directing  Abner 
Rudd  to  pay  to  the  master  commissioner  of 
the  court  the  sum  above  named.  The  court 
did  not  adjudge  that  the  rule  should  be  ab- 
solute until  a  response  had  been  filed  to  it 
by  Abner  Rudd,  and  he  was  ordered  to  pay 
over  the  money  and  adjudged  to  be  in  con- 
tempt of  the  court  by  refusing  to  do  so,  and 
it  will  be  observed  that,  according  to  the  con- 
ditions of  the  order,  he  was  permitted  to 
purge  himself  of  the  contempt  by  paying 
the  money.  An  issue  was  thus  made  upon 
the  subject  as  to  whether  or  not  he  was  in 
contempt  of  the  court,  and  a  full  opportu- 
nity for  defense  allowed,  before  he  was  ad- 
judged to  be  guilty  of  a  contempt  of  the 
court. 

[1-3]  To  make  a  valid  order,  the  disobedi- 
ence of  which  may  be  punished  as  a  con- 
tempt, It  is  necessary  that  the  court  have 
jurisdiction  of  the  parties  and  the  subject- 
matter  of  the  action,  and  the  power  to  make 
the  order;  that  is,  it  must  be  within  the  is- 
sues of  the  cause  in  which  it  is  made,  and 
within  the  power  of  the  court  to  make.  Mc- 
Henry  v.  State,  91  Miss.  562,  44  South.  831, 
16  L.  R.  A.  (N.  S.)  1062 ;  Daniel  v.  Owen,  72 
N.  C.  340.  There  can  be  no  question,  and 
no  question  is  made,  as  to  the  court's  juris- 
diction of  the  parties  to  the  action,  and  the 
subject-matter  of  the  action,  and  the  order 
is  within  the  issues  of  the  action,  as  the  suit 
is  for  the  recovery  of  the  fund  in  the  hands 
of  Abner  Rudd,  and  for  its  distribution  in 
the  settlement  of  the  estate  of  the  dece- 
dent. Hence  the  question  alone  exists  as  to 
the  power  of  the  court  to  make  the  order 
and  to  enforce  obedience  to  it  by  imprison- 
ment ;  that  is,  was  the  court  under  the  law 
as  applied  to  the  facts  authorized  to  make 
the  order,  and  to  enforce  it  by  process  of 
contempt?  The  purpose  of  requiring  the 
money  to  be  paid  into  court  was  that  it 
might  be  administered  and  distributed  as 
the  assets  of  the  estate  of  the  decedent, 
which  the  court  had  undertaken  to  admin- 
ister. The  evidence  strongly  tends  to  prove 
that  the  decedent  was  an  old,  infirm,  and 
feeble  man,  and  he  died  within  a  few  weeks 
after  the  arrangement  was  effected  whereby 
Abner  Rudd  came  into  the  possession  of 
substantially  all  his  property,  except  the 
$150  mortgage  and  a  few  household  goods. 

Abner  Rudd  knew  that  he  was  acquiring 
possession  of  the  entire  estate,  as  he,  after 
the  death  of  decedent,  received  the  benefits 
of  the  $150  mortgage.  He  was  obliged  to 
know  that  the  arrangement  was  a  fraud  up- 
on the  rights  of  the  widow.  The  right  of  a 
father  to  give  to  his  children  during  the 
existence  of  a  marriage  relation  gifts  of 
property,  if  done  under  circumstances  which 
evidence  good  faith,  Is  not  questioned,  but 
when  it  is  made  with  the  purpose  of  de^ 
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fraudlng  the  wife,  It  will  be  set  aside,  at 
least  to  the  extent  that  It  affects  the  wife. 
Manlkee's  Adm'x  t.  Beard,  85  Ky.  20,  2^  S. 
W.  545.  In  Murray  v.  Murray,  90  Ky.  1,  13 
S.  W.  244.  11  Ky.  Law  Rep.  815,  8  L.  R.  A.  95, 
It  was  said: 

"If,  however,  a  gift  or  Toluntary  couTeyance 
of  all  or  the  greater  portion  of  his  property  be 
made  to  his  children  by  a  former  marriage  with- 
out the  knowledge  of  the  intended  wife,  or  it  be 
advanced  to  them  after  marriage  without  the 
wife's  knowledge,  a  prima  facie  case  of  fraud 
arises,  and  it  rests  upon  the  beneficiaries  to  ex- 
plain away  such  presumption.*'  Redmond's 
Adm'r  v.  Redmond,  etc.,  112  Ky.  760,  66  S.  W. 
745;  Petty  v.  Petty,  4  B.  Mon.  216,  39  Am. 
I>ec.  501 ;  McAfee  v.  Ferguson,  9  B.  Mon.  475 ; 
Fannessey  v.  Fannessey,  1  Ky.  Ldiw  Rep.  328. 

[4-6]  If  the  deceased  was  not  nndnly  In- 
fluenced to  make  the  disposition,  he  was 
also  a  party  to  the  fraud.  If  Imbecile  and 
overcome  by  undue  Influence,  the  transaction 
was  void,  and  subject  to  attack  by  his  ad- 
ministrator, or  aijiy  of  his  heirs.  Aside  from 
the  question  of  fraud  or  undue  Influence, 
the  writing  entered  Into  appears  to  have 
been  In  the  nature  of  a  testamentary  dis- 
position, as  by  Its  terms  the  decedent  retain- 
ed control  of  the  fund  as  long  as  he  Uved, 
and  the  distribution  made  by  Abner  Rudd 
was  to  take  place  after  the  decedent's  death. 
.The  paper  was  not  executed  so  as  to  make 
it  a  valid  testamentary  disposition,  and 
hence  It  could  have  no  validity  after  dece- 
dent's death,  and  the  property  in  the  hands 
of  Abner  Rudd  was  undevised  estate,  and 
passed  as  the  property  of  an  intestate. 
When  Abner  Rudd  undertook  then  to  dis- 
tribute it,  he  became  an  executor  de  son 
tort.  It  was  held  in  Hopkins  y.  Towns,  4 
B.  Mon.  124,  39  Am.  Dec.  497,  that  one  who 
takes  or  has  In  his  possession  property  of  a 
deceased  person  under  a  fraudulent  convey- 
ance thereby  becomes  an  executor  de  son  tort 
In  11  R.  C.  L.  458,  citing  Rohn  v.  Rolm,  204 
111.  184,  68  N.  B.  869,  98  Am.  St  Rep.  185, 
it  Is  said: 

"And  since  one  who  takes  charge  of  the  es- 
tate of  an  intestate  must  hold  and  account  there- 
for to  the  widow  and  minor  heirs  in  the  pro- 
portion fixed  by  statute,  it  has  been  held  that 
if  such  person  attempts  to  carry  out  the  instruc- 
tions of  the  intestate  for  a  different  disposition 
of  the  estate,  he  may  be  held  liable  as  an  ex- 
ecutor de  son  tort" 

The  contention  that  It  was  a  trust  created 
by  the  decedent  in  Abner  Rudd  does  not 
change  the  situation,  as  a  trust  fraudulently 
created  would  not  have  the  effect  to  pass  the 
property  any  more  than  any  other  fraudu- 
lent disposition.  An  executor  de  son  tort  is 
held  to  all  the  liabilities  of  a  real  personal 
representative,  without  any  of  the  rights 
which  attach  to  such  an  office. 

[7,  8]  The  writing  entered  into  between  the 
widow  and  Bela  Rudd,  as  agent  for  the  heirs 


of  decedent,  five  days  after  bis  death,  and 
when  the  widow  had  Just  been  informed 
thereof,  dote  not  present  any  defense  to  the 
Judgment  making  the  order  complained  oL 
In  the  first  place,  it  does  not  appear  that  he 
had  any  authority  to  r^resent  the  heirs, 
especially  those  who  never  ratified  his  acts 
by  receiving  any  of  the  benefits  of  the  con- 
tract The  contract  was  without  considera- 
tion upon  the  part  of  the  widow,  as  she  re- 
ceived nothing  under  It  True  she  had  a 
right  to  give  all  the  portion  of  the  estate  to 
whl(±.  by  law  she  was  entitled  to  the  heirs 
of  her  deceased  husband,  but  there  is  no 
pretense  that  she  intended  or  undertook 
to  do  this.  She  seems  to  have  had  some  In- 
formation, received  from  her  husband,  as 
to  the  amount  of  his  estate,  or  at>  least  to 
what  it  had  been,  and  that  it  was  in  the 
hands  of  Abner  Rudd,  but  at  the  time  of  the 
contract  Bela  Rudd,  who  came  directly  from 
the  scene  of  his  father's  death  and  from 
where  his  estate  was  supposed  to  be,  repre- 
sented that  there  was  not  a  sufficiency  of  it 
to  pay  the  burial  expenses.  The  writing 
prepared  and  signed  to  evidence  the  contract 
according  to  its  draftsman,  was  not  written 
as  he  Intended  it  or  as  he  explained  its  con- 
tents. It  does  not  appear  that  she  had  suf- 
ficient knowledge  as  to  the  amount  of  the 
estate,-  and  made  the  contract  understand- 
ingly,  so  as  to  be  bound  when  there  was  no 
consideration  for  Its  execution  upon  her 
part  and  she  was  relying  upon  the  repre- 
sentation that  there  was  not  a  sufficiency  of 
it  to  pay  the  burial  expenses.  The  $400 
note,  which  decedent  paid  for  her,  did  not 
make  a  consideration  to  support  the  contract 
as  the  answers  allege  that  it  was  a  loan, 
which  was  denied,  and  there  was  no  evidence 
upon  the  issue,  except  that  of  the  widow, 
who  testified  that  decedent  made  a  gift  of 
it  to  her.  It  is  not  necessary  to  decide 
whether  th§  common-law  principle,  to  the 
effect  that  the  marriage  of  a  woman  extin- 
guished any  debt  which  she  was  owing  to 
her  husband  before  marriage,  is  still  In 
force,  as  held  in  Dillon  v.  Dillon  et  aL,  69  S. 
W.  1099,  24  Ky.  Law  Rep.  781,  and  Farley  v. 
Farley,  91  Ky.  497,i  and  enunciated  in  15  A.  & 
B.  Ency.  of  Law,  862,  or  not  as  the  decedoit 
had  a  right  to  make  a  %if t  to.  the  wife,  and 
all  the  evidence  is  to  the  effect  that  he  did 
sa  Long  v.  Beard,  48  S.  W.  158,  20  Ky.  Law 
Rep.  1036;  McWethy's  Adm'x  v.  McCright 
141  Ky.  816,  133  S.  W.  1001. 

[I]  Had  the  court  authority  by  a  rule  to 
require  appellant  to  pay  the  money  Into 
court,  and,  if  so,  could  it  compel  obedience 
to  its  order  by  the  process  of  attachment  and 
Imprisonment?  It  Is  insisted  by  appellant 
that  the  judgment  is  one  for  the  recovery 
of  money,  and  to  imprison  him  for  failure 
to  obey  the  order  is  Imprisonment  for  debt 
and  that  same  is  In  violation  of  the  law  of 
the  state,  as  well  as  certain  provisions  of 

»i«aw.  i». 
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the  federal  GonstitntloiL  While  a  commit- 
ment for  contempt  for  failure  po  obey  an 
order  to  pay  money  la  not  an  Imprisonment 
for  debt,  as  will  be  hereafter  shown,  there 
Is  no  provision  of  the  federal  Ck>nstltutlon 
which  prohibits  imprisonment  for  debt  under 
a  judgment  of  a  state  court,  and  the  provi- 
sion of  the  Constitution  of  this  state  upon 
the  subject  Is  section  18,  which  Is  as  follows: 

"The  person  of  a  debtor,  where  there  is  not 
strong  presumption  of  fraud,  shall  not  be  con- 
tinued in  prison,  after  delivering  up  his  estate 
for  the  benefit  of  his  creditors  in  such  manner 
as  shall  be  prescribed  by  law." 

The  manner  prescribed  by  law  Is  sections 
2180  to  2185,  inclusive,  Ky.  Stats.  It  will 
thus  be  observed  that  there  is  no  constitu- 
tional provision  of  this  state  which  pro- 
hibits Imprisonment  for  debt,  but  the  pro- 
vision of  the  Constitution  prohibits  the  con-^ 
tlnulng  of  a  debtor  in  prison  after  he  has 
delivered  up  his  estate  for  the  benefit  of 
his  creditors,  unless  there  Is  a  strong  pre- 
sumption that  the  debtor  has  not  made  a 
bona  fide  delivery  of  his  property. 

[10-12]  The  statutes,  however,  govern  the 
authority  to  Imprison  for  debt.  Two  writs 
are  provided  for  the  collection  of  judgments 
in  personanT,  for  money,  at  law.  Upon  a 
judgment  for  a  trespass  vl  et  armis,  for  se- 
duction, slander,  written  or  verbal,  or  for 
malicious  prosecution,  except  when  against 
a  female,  a  capias  ad  satisfaciendum  may 
Issue,  by  virtue  of  which  the  defendant  may 
be  taken  and  committed  to  prison,  until  he 
shall  be  delivered  as  provided  in  section 
2180,  supra.  For  the  collection  of  all  other 
judgments,  for  money,  in  personam,  at  law, 
a  writ  of  fieri  facias  only  can  Issue,  and 
which  can  be  levied  upon  the  pr<^)erty  of 
the  defendant,  but  his  person  cannot  be  seiz- 
ed. An  ancillary  process  of  an  order  of 
arrest  may  be  Issued  In  civil  actions  at  the 
commencement  of  the  action  or  before  judg- 
ment against  the  defendant.  In  an  action 
for  the  recovery  of  money,  where  the  defend- 
ant is  about  to  depart  from  the  state  with 
the  Intention  of  defrauding  his  creditors,  and 
has  removed  or  concealed  his  property,  so 
that  the  process  of  the  court,  after  judgment, 
cannot  be  executed.  This  process  is  provided 
for  by  chapter  1  of  title  8  of  Civil  Code,  and 
a  defendant  for  whom  the  order  of  arrest  is 
issued*  according  to  the  provisions  of  that 
chapter,  may  be  committed  to  jail  In  default 
of  ballf  and  upon  Judgments  in  actions, 
wherein  an  order  of  arrest  has  been  Issued 
and  not  vacated,  an  execution  against  the 
body  of  the  defendant  may  be  Issued,  and 
the  defendant  committed  to  jail,  until  de- 
livered. In  accordance  with  the  provisions 
of  section  2180,  supra.  Sections  1661,  1650, 
Ky.  Stat;  chapter  1,  title  8,  Civil  Code. 
Final  orders  and  judgments  in  chancery  may 
be  enforced  by  any  appropriate  writ  of  ex- 
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ecution,  allowable  upon  a  judgment  at  law, 

according  to  the  nature  of  the  case.  Section 

1663,   K^   Stats.     Subsection  2  of  section 
1663,  supra,  however,  provides: 

"Nothing  in  this  article  shall  prevent  any 
party  from  proceeding  to  carry  an  order  or 
judgment  of  court  into  execution  according  to 
the  ancient  practice  of  courts  of  chancery." 

Anciently  the  only  process  which  the 
courts  of  chancery  had  by  which  to  enforce 
their  orders  and  decrees  was  the  process  of 
attachment  and  Imprisonment  Latterly 
other  process  came  to  be  used,  but  the 
writ  of  attachment  has  always  been  an  equi- 
ty process.  The  chancellor  now  has  in 
this  state,  as  an  Incident  of  his  equity  or 
chancery  Jurisdiction,  the  power  to  enforce 
the  decrees,  orders,  and  Judgments  upon  the 
chancery  side  of  the  circuit  courts  by  the 
process  of  attachment  and  imprisonment,  ex-, 
cept  as  hereinafter  limited.  Sebastian  v. 
Rose,  135  Ky.  202,  122  S.  W.  120;  Rebhan  v. 
l^^uhrman,  130  Ky.  418,  50  S.  W.  976,  21 
Ky.  Law  Rep.  17;  Ballard  v.  Caperton,  2 
Mete.  412;  Tyler  v.  Tyler,  09  Ky.  31.  34  S. 
W.  898,  17  Ky.  Law  Rep.  1341;  Evans  v. 
Stewart,  38  S,  W.  697,  18  Ky.  Law  Rep. 
941.  In  analogy  to  the  law,  although  he  may 
render  such  Judgment,  the  chancellor  will 
not  exercise  the  power  of  enforcing  a  judg- 
ment in  personam  for  money,  where  it  is 
for  the  recovery  of  a  mere  debt  or.  claim  in 
the  nature  of  assumpsit,  or  upon  a  contract 
made  between  the  parties,  by  the  process  for 
contempt,  but  will  relegate  the  parties  to 
the  usual  processes  of  execution,  except  the 
circumstances  be  exceptional,  as  where  one 
has  obtained  the  other's  money  or  property 
by  fraud,  and  has  it  in  possession  and  Is  at- 
tempting to  depart  from  the  state.  Rebhan 
V.  Fuhrman,  supra.  In  Graham  v.  Sheets, 
9  Ky.  Op.  701,  6  Ky.  Law  Rep.  299,  this 
court  said: 

"The  right  and  power  of  the  ehancellor  to  en- 
force his  judgments  by  summary  process  against 
the  person  of  the  defendant  in  a  large  class  of 
cases  is  not  questioned,  but  that  power  is  con- 
fined to  the  cases  where  the  party  occupies  some 
fiduciary  position,  or  where  he  has  dealt  with 
the  court  as  an  officer  of  the  court  in  an  action, 
and  become  debtor  to  the  court,  and  cases  in 
which  it  is  authorized  by  statute.  The  simple 
fact  that  the  chancellor  has  rendered  a  judg- 
ment does  not  authorize  him  to  enforce  it  by 
process  of  contempt,  without  regard  to  the  re- 
lation of  the  parties  to  each  other  and  to  the 
court." 


The  same  principle  was  announced  in 
Lowe  V.  Thornton,  1  Ky.  Op.  8.  The  gener- 
al rule  is  that  where  there  is  a  Judgment  for 
money,  or  an  order  to  pay  money,  the  court 
will  not  grant  the  equity  processes  of  attach- 
ment and  commitment  for  contempt,  except 
In   cases  where  the  court  has  jurisdiction 
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over  a  fund,  or  the  fund  Is  the  subject  of 
a  suit  and  is  in  the  possession  of  a  party 
subject  to  the  control  of  the  court  10  R. 
C.  L.  565,  566.  The  appellant  in  the  instant 
case,  as  heretofore  shown  as  an  executor  de 
son  tort,  was  a  fiduciary;  the  court  has  ju- 
risdiction over  the  fund  In  his  hands,  which 
is  the  subject  of  the  suit,  and  over  him,  and 
in  accordance  with  the  foregoing  principles 
had  authority  to  enforce  its  order  by  process 
of  attachment  and  imprisonment  for  con- 
tempt; otherwise  the  court  would  be  help- 
less. The  provisions  of  sections  2180  to 
2185,  inclusive,  are  available,  however,  to 
such  a  contemnor.  The  rule  is  general  that 
the  chancellor  will  not  grant  process  of  con- 
tempt to  require  the  doing  of  an  impossible 
thing,  and  if  it  is  an  order  to  pay  money, 
and  the  contemnor  is  not  able  to  do  so,  be- 
cause of  no  fault  of  his,  the  process  of  at- 
tachment and  imprisonment  will  not  'be 
granted.  Turner  v.  New  Farmers'  Bank's 
Trustee.  102  Ky.  473,  43  S.  W.  721,  19  Ky. 
Law  Rep.  1522;  State  ex  rel.  McLean  v. 
District  Court,  37  Mont.  485,  07  Pac.  841, 
15  Ann.  Cas.  941;  Galland  v.  Galland,  44 
Cal.  475,  13  Am.  Rep.  167. 

In  the  case  of  a  fiduciary,  however,  or  one 
in  a  position  of  trust,  the  answer  of  inabil 
ity  to  pay  will  not  excuse  the  contempt, 
when  his  inability  arises  from  his  having 
misapplied  or  misappropriated  the  trust 
funds;    hence  the  appellant's  claim  that  he 


had  paid  fl^e-slxths  of  the  funds  to  others 
will  not  excuse  him.  His  testimony  shows 
that  he  is  able  to  comply  with  the  order  of 
the  court,  but  he  claims  that  the  funds  he 
now  has  are  exempt  to  him  as  a  housekeeper, 
but  his  evidence  shows  that  he  purchased  the 
land  for  the  sale  of  which  he  received  the 
money  he  now  has,  since  he  created  the  ob- 
ligation, and  has  sold  the  land  since  the  suit 
was  filed  against  him.  People  v.  Zimmer, 
238  lU.  607,  87  N.  E.  845;  Wise  v.  Chaney. 
67  Iowa,  73,  24  N.  W.  509;  Morrison  v. 
Blake,  33  Pa.  Super.  Gt  290;  Jastram  v. 
McAuslan  et  al.,  29  R.  I.  390.  71  AtL  454,  17 
Ann.  Cas.  820;  Smith  y.  McLendon,  59  Ga. 
523. 

[18]  In  Jurisdictions,  where  the  power  to 
imprison  for  debt  Is  prohibited  by  law,  it  is 
generally  held  by  the  courts  that  an  attach- 
ment and  imprisonment  for  contempt  in  dis- 
obedience of  a  court's  orders  to  pay  over 
money  is  not  imprisonment  for  debt,  but  the 
punishment  rests  upon  the  power  of  the 
court  to  vindicate  its  authority  and  to  pun- 
ish for  disobedience  of  it.  In  re  Meggett, 
105  Wis.  291.  81  N.  W.  419;  Lester  v.  Peo- 
ple, 150  111.  420,  23  N.  E.  387,  37  N.  E.  1004, 
41  Am.  St.  Rep.  375;  Bristol  v.  Pearson,  109 
N.  C.  718,  13  S.  E.  925;  Jastram  v.  Mc- 
Auslan, supra. 

The  appellant  can  purge  himself  by  paying 
over  the  money  ordered,  and  is  able  to  do  so. 

The  Judgment  is  therefore  afilrmed. 
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FRANOKLOW  et  al. 
KRAUSSE3, 


V.  ULLMANN,  STERN  & 
Inc.     (No.  7ei9.) 


(Court  of  Civil  Appeals  of  Texas.    Galyeston. 

June  5,  1910.    Rehearing  Denied  July  8, 

1919.) 

1.  Appeal  and  Ebrob  «=»1010(1)— Rbvibw— 
Finding. 

lading  of  fact  amply  supported  by  evidence 
la  coQclusiTe  on  appeaL 

2.  JUDOMBNT    ^5»668(1>— RSOEIYEBSHXP    PbO- 
OESDINOfiH-PKBSONS    CONCLUDED. 

All  parties  in  receivership  suit  are  bound  by 
Judgment  therein. 

8.  Bills  and  Noxis  ^=9106— Illeqaleit  of 
Consideration. 
Even  though  an  agreement  between  a  mort- 
gagee and  another  creditor  of  mortgagor  that 
such  creditor  should  participate  with  the  mort- 
gagee in  the  mortgage  security  was  illegal  un- 
der Bankr.  Act,  t  29b,  subd.  5,  because  given 
by  mortgagee  in  consideration  of  such  creditor's 
refraining  from  instituting  bankruptcy  proceed- 
ings and  setting  aside  the  mortgage  as  an  un- 
lawful preference,  yet  where  the  agreement  was 
carried  out,  and  title  to  the  mortgaged  property 
vested  by  foreclosure  in  mortgagee,  the  illegality 
of  such  agreement  was  no  defense  to  third  par- 
ties on  their  note  to  such  creditor  for  the  full 
amount  of  his  claim  against  the  mortgagor, 
which  note  was  given  by  them  as  part  payment 
(A  their  purchase  from  the  mortgagee  of  the 
property  acquired  by  such  foreclosure. 

Appeal  from  District  Court,  Galvestqn 
County;   Kobt  G.  Street,  Judge. 

Suit  by  Ullmann,  Stem  &  Elrausse,  Incor- 
porated, against  J.  H.  Francklow  and  others. 
Judgment  for  plaintiff,  and  d^endants  ap- 
peal.   Affirmed. 

W.  W.Meacbum,  Jr.,  McDonald  Meachum, 
and  L.  C.  Kemp,  all  of  Houston,  for  appel- 
lants. 

^  Mart  H.  Royston,  of  Galveston,  for  ai^- 
pellee. 
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without  any  consideration  therefor,  and  is 
also  void  and  unenforceable  because  it  was 
executed  in  furtherance  of  a  fraudulent  and 
illegal  agreement  The  facts  upon  which  the 
plea  of  want  and  illegality  of  consideration 
is  based  are  set  out  in  fuU  in  the  answer,  and 
may  be  briefly  summarized  as  follows: 

D.  B.  Keisler  &  Son,  a  firm  engaged  in  oper- 
ating a  mill  for  the  manufacture  of  lumber, 
and  also  in  conducting  a  mercantile  business 
in  Grimes  county,  became  indebted  to  a  num- 
ber of  persons  in  1014,  and  in  the  early  part 
of  that  year  the  business  and  properties  of 
said  firm  were,  In  a  suit  brought  by  the  Farm- 
ers* State  Bank  of  Shiro,  placed  in  the  hands 
of  a  receiver.  Said  bank,  of  which  defend- 
ants were  stockholders  and  directors,  was  the 
largest  creditor  of  the  firm,  and  held  a  mort- 
gage upon  all  of  the  firm's  property  to  secure 
the  amount  due  it.  The  firm  was  Indebted  to 
appellee  for  goods  and  merchandise  sold  it 
in  the  sum  of  $1,662.21,  and  was  Indebted  to 
various  other  persons  In  various  amounts. 
After  it  had  secured  the  appointment  of  a 
temporary  receiver  the  bank  wrote  to  appel- 
lee requesting  it  to  Join  in  the  receivership 
proceedings,  and  co-operate  with  it  in  resist- 
ing any  attempt  on  the  part  of  other  creditors 
to  prevent  the  administration  of  the  debtor's 
properties  by  a  receiver.  In  response  to  this 
request  appellee  sent  an  agent  to  Grimes 
county  to  investigate  the  business  affairs  of 
Keisler  &  Son,  and  determine  whether  it  wai 
best  for  appellee's  interest  to  join  the  bani> 
in  the  receivership  proceedings.  This  agent, 
having  ascertained  that  the  mortgages  or 
deeds  of  trust  by  which  the  bank's  dalms 
were  secured  had  been  executed  less  than 
four  months,  informed  the  bank  that  appel- 
lee would  not  join  it  In  the  receivership  pro- 
ceedings unless  it  would  agree  that  appellee^s 
debt  should  be  protected  by  the  security  held 
by  the  bank,  and  that  unless  the  bank  would 
agree  to  this  appellee  would  institute  pro- 
ceedings in  bankruptcy  against  Keisler  &  Son 
and  have  the  lien  of  the  bank  set  aside,  such 
Hen  being  an  unlawful  preference  under  the 
bankruptcy  act.  The  bank  acceded  to  ap- 
pellee's demand,  and  said  parties  entered  Into 
the  following  written  agreement: 


PLEASANTS,  O.  J.  This  suit  was  brought 
by  appellee  against  appellants  J.  H.  Franck- 
low, J.  T.  Keisler,  and  Reid  Rikard,  to  re^ 
cover  upon  a  promissory  note  for  the  sum 
of  $1,808.51  executed  by  appellants  on  May 
15, 1015,  and  payable  to  appellee  on  or  before 
May  17,  1916,  with  interest  from  date  at 
the  rate  of  8  per  cent,  per  annum,  and  pro- 
viding for  10  per  cent,  attorney's  fees  in  event 
It  was  not  paid  at  maturity  and  was  placed 
in  the  hands  of  an  attorney  for  collection. 

The  answer  of  defendants,  in  addition  to 
a  general  demurrer  and  general  denial,  avers, 
in   substance,   that  the  note  was   executed 


"Anderson,  Texas,  May  13,  1914. 
"It  is  agreed  that  the  Farmers'  State  Bank 
of  Shiro,  Texas,  and  Ullmann,  Stern  &  Krausse, 
Inc.,  of  Galveston,  Texas,  shall  both  participate 
in  the  security  held  by  the  Farmers'  State  Bank 
of  Shiro,  Texas,  given  it  by  D.  E.  Keisler  &  Son, 
in  proportion  to  the  amount  due  the  said  par- 
ties by  the  said  Keisler  &  Son. 

"[Signed]    Farmers'  State  Bank, 

"By  Reid  Rickard,  Pres. 
''Ullmann,  Stern  &  Krausse,  Inc. 
"Per  A.  L.  Wright,   Sec'y." 


This  agreement  was  carried  out  by  both  of 
the  parties  thereto. 


^=:>For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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The  recelTersliip  was  made  permanent,  and 
all  of  the  general  creditors  of  the  debtor  firm, 
including  appellee,  intervened  in  the  suit, 
proved  their  claims,  and  obtained  Judgments 
therefor. 

The  claim  of  the  bank  was  allowed  as  a 
secured  claim,  and  the  property  covered  by 
the  chattel  mortgage  and  deed  of  trust  was 
ordered  sold  to  satisfy  said  claim. 

This  property,  which  included  practically 
all  of  the  assets  of  Keisler  &  Son,  was  sold 
by  the  receiver  and  bought  in  by  the  bank  for 
a  sum  less  than  the  amount  of  its  judgment 
No  money  was  actually  paid  by  the  bank  for 
the  property,  the  amount  of  its  bid  being 
placed  as  a  credit  on  its  judgment 

After  setting  out  the  facts  above  stated, 
they  further  aver: 

"After  said  bank  had  purchased  the  property 
under  a  foreclosure  had  in  said  receivership  pro- 
ceedings, bidding  in  said  property  and  crediting 
the  amount  so  paid  upon  its  said  debt  against 
the  said  insolvent  firm,  and  had  obtained  a  con- 
veyance from  the  receiver  of  said  insolvent  firm 
to  such  property,  and  after  the  unsecured  cred- 
itors, or  a  great  majority  thereof,  had  received 
nothing  upon  their  debts  against  said  insolvent 
firm  by  reason  of  the  unlawful  acts  and  pref- 
erence brought  about  in  favor  of  appellee  and 
said  bank  by  said  secret  agreement  and  in  fur* 
therance  of  said  agreement  appellee  demanded 
of  these  appellants  that,  pending  the  working 
out  or  realization  into  money  of  said  property 
included  within  ajid  covered  by  said  secret  agree- 
ment, deed  of  trust,  and  chattel  mortgages  to 
which  said  bank  had  and  then  held  such  convey- 
ance, and  pending  the  payment  by  said  bank  of 
the  amount  or  proceeds  from  said  property  ow- 
ing appellee  by  said  bank  as  a  result  of  and 
under  said  secret  agreement  and  when  said 
bank  realized  its  money  from  the  handling,  work- 
ing out  or  sale  of  said  property  so  purchased  by 
said  bank  under  such  foreclosure,  these  appel- 
lants should  execute  to  said  appellee  the  note 
sued  upon  as  a  matter  of  form,  that  appellee's 
books  might  show  the  account  closed  by  note, 
the  same  to  be  held  by  appellee  and  thereafter 
surrendered  to  these  appellants  without  charge 
upon  them,  it  being  the  understanding  between 
appellee  and  appellants  prior  to  and  at  the  time 
of  the  execution  of  said  note  sued  upon  that 
the  same  was  executed  in  response  to  app^ 
lee*s  demands  and  for  the  purposes  aforesaid, 
said  note  being  executed  for  the  sum  stated 
therein,  this  being  the  amount  of  appellee's  debt 
against  said  insolvent  firm  of  D.  E.  Keisler  & 
Son,  with  interest  which  had  already  been  prov- 
en up  in  the  said  receivership  proceedings,  as 
appellee  than  and  there  well  knew;  appellants 
alleging  that  all  such  acts  and  agreements,  in- 
cluding the  execution  of  said  note  for  whatever 
purpose  executed,  being  done  as  a  part  of,  or 
pursuant  to  and  in  furtherance  of,  and  in  finally 
forwarding  and  carrying  out  or  as  the  immedi- 
ate result  of,  said  secret  transaction,  agreement, 
unlawful  scheme,  or  enterprise  heretofore  fully 
set  forth ;  and  that  neither  of  these  appellants 
have  ever  received  any  money  or  other  good  and 
valuable  consideration  whatsoever  for  the  execu- 
tion of  said  note,  nor  were  said  appellants,  or 
either  of  them,  at  and  before  the  execution  of 
said  note,  indebted  to  the  said  appellee  in  any 


sum  whatsoever,  but  that  said  note  was  execut- 
ed pursuant  to,  or  as  a  part  of,  or  in  aid  of, 
and  as  the  immediate  result  and  in  furtherance 
of,  said  secret  agreement  scheme,  and  under- 
standing, and  that  there  was  no  consideration 
whatsoever  for  said  note  except  as  hereinbe- 
fore stated." 

The  cause  was*  tried  in  the  court  below 
without  a  jury,  and  judgment  rendered  In 
favor  of  plaintiff  for  the  amount  due  upon 
the  note. 

The  evidence  shows  that  on  May  31,  1915, 
the  bank  conveyed  all  the  property,  which 
consisted  of  timber  lands,  timber  rights,  a 
lumber  mill,  and  also  a  number  of  live  stock 
and  other  personal  property,  to  the  defend- 
ant Francklow  for  a  recited  cash  considera- 
tion of  $5,500.  Prior  to  this  conveyance  by 
the  bank  to  Francklow  he  and  the  other  de- 
fendants had  agreed  with  the  bank  that  they 
would  take  over  the  property  upon  terms  sat- 
isfactory to  the  bank,  and  for  this  purpose 
had  agreed  with  each  other  to  organize  a  cor- 
poration to  operate  the  properties.  In  pur- 
suance of  this  agreement  they  organized  a 
corporation  called  the  Tri-County  Lumber 
Company.  FraD<&low  did  not  pay  the  bank 
the  consideration  recited  in  the  deed  to  him, 
and  only  held  the  title  to  the  property  pena- 
ing  the  organization  of  the  corporation  by 
agreement  of  the  parties  and  to  get  it  off  the 
books  of  the  bank.  After  the  corporation  was 
formed  he  conveyed  all  of  the  property  to  it, 
and  in  consideration  therefor  the  defendants 
executed  their  joint  note  in  favor  of  the  bank 
for  the  amount  of  its  judgment  against  Keis- 
ler &  Son,  and  also  the  note  sued  on  in  favor 
of  appellee  for  the  amount  of  its  judgment 
against  said  firm. 

There  is  conflict  in  the  testimony  upon 
this  issue,  but  the  evidence  is  amply  sufficient 
to  sustain  the  finding  of  the  trial  court  that 
the  notes  given  the  bank  and  the  appellee 
by  the  defendants  were  for  tlje  agreed  pur- 
chase price  of  the  property,  and  were  intend- 
ed, as  they  purported,  to  be  unconditional 
promises  to  pay  the  sums  therein  specified. 

[1]  We  think  this  fact  fiAidlng  is  decisive  of 
this  appeaL 

Appellants  very  earnestly  contend  that  pay- 
ment of  the  note  cannot  be  enforced  because 
its  execution  was  an  incident  to  and  grew 
out  of  the  alleged  unlawful  agreement  be- 
tween the  bank  and  appellee.  The  follow- 
ing assignments  present  appellants'  oonten- 
tions  upon  this  question: 

"Third  Assignment  of  Error:  The  trial  court 
erred,  to  the  prejudice  of  the  defendants  and 
each  of  them,  in  rendering  judgment  in  favor 
of  the  plaintiff,  and  in  failing  and  refusing 
to  render  judgment  in  favor  of  the  defendants, 
because  it  affirmatively  appears  from  the  evi- 
dence that  the  note  sued  upon  was  but  the  final 
proceeds  and  fruit  of  a  secret  agreement  between 
the  plaintiffs  and  the  Farmers'  State  Bank, 
which  was  illegal  and  void,  because  such  agree- 
ment and  the  acts  done  in  pursuance  thereof 
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and  in  connection  therewith,  was  and  constituted 
a  fraud  upon  the  other  unsecured  creditors  of  D. 
E.  Keisler  &  Son,  and  was  made  in  order  that 
the  plaintiff  might  reap  the  benefits,  as  against 
the  other  unsecured  creditors  of  said  firm,  which 
was  then  and  there  known  to, be  insolvent,  of 
a  secret  preference  and  agreement,  violative  of 
law  and  sound  public  policy  and  good  morals. 

"Fourth  Assignment  of  Error:  The  trial 
court  erred,  to  the  prejudice  of  the  defendants 
and  each  of  them,  in  rendering  Judgment  in  fa- 
vor of  plaintiff,  and  in  failing  and  refusing  to 
render  judgment  in  favor  of  the  defendants,  be- 
cause it  affirmatively  appears  from  the  evidence 
that  the  note  sued  upon  was  but  the  final  pro- 
ceeds and  fruit  of  a  secret  agreement,  scheme, 
and  enterprise,  which  was  illegal  and  void,  and 
was  against  public  policy  and  immoral,  because 
affording  plaintiff  a  secret  preference,  and  re- 
sulting in  its  obtaining  more  than  its  propor- 
tionate share  of  the  estate  of  D.  E.  Keisler  & 
Son ;  and,  further,  because  said  agreement,  and 
acts  done  pursuant  thereto^  and  in  furtherance 
thereof,  and  in  connection  therewith,  was  a 
scheme  between  the  plaintiff  and  the  Farmers' 
State  Bank  to  defraud  others,  and  therefore  il- 
legal and  void. 

"Fifth  Assignment  of  Error:  The  trial  court 
erred,  to  the  prejudice  of  the  defendants  and 
each  of  the9,  in  rendering  judgment  in  favor  of 
the  plaintiff,  and  in  failing  and  refusing  to  ren- 
der judgment  in  favor  of  the  defendants,  because 
it  affirmatively  appears  from  the  evidence  that 
the  note  sued  upon  was  but  the  final  proceeds 
and  fruit  of  a  secret  agreement,  scheme,  and 
enterprise,  and  acts  done  in  pursuance  thereof 
and  in  connection  therewith,  between  the  plain- 
tiff and  the  Farmers'  State  Bank,  which  agree- 
ment, scheme,  enterprise,  and  acts  were  illegal 
and  void,  because  constituting  a  fraud  upon 
the  district  court  of  Grimes  county,  Texas,  for 
the  reason  that  plaintiff,  pretending  to  be  an  un- 
secured creditor,  proved  up  its  claim  in  the 
receivership  proceedings  pending  in  said  court 
against  D.  E.  Keisler  &  Son  as  an  unsecured 
creditor,  and  took  judgment  therefor,  and  there- 
by represented  under  oath  to  said  court  that 
it  (plaintiff)  was  an  unsecured  creditor,  when 
in  truth  and  in  fact,  under  said  agreement, 
scheme,  and  enterprise,  it  was  then  and  there  re- 
lying upon  and  claiming  to  have  security  for  its 
debts,  and  to  be  jointly  interested  in  the  banks' 
deed  of  trust,  without  disclosing  the  same,  which 
was  likewise  proven  up  in  the  name  of  the 
bank ;  all  of  which  was  then  and  there  a  fraud 
upon  the  court,  as  well  as  the  other  unsecured 
creditors  of  the  said  firm  of  D.  E.  Keisler  & 
Son,  violative  of  law  and  of  sound  public  policy 
and  morals." 


If  it  be  conceded  that  the  agreement  be- 
tween the  bank  and  appellee  was,  as  contend- 
ed by  appellant,  against  public  policy  and 
unenforceable  by  either  of  the  parties  there- 
to, fhe  fact  remains  that  the  agreement  was 
carried  ont  by  the  parties,  and  appellee's  In- 
terest In  the  property,  the  title  to  which  was 
Tested  in  the  bank  by  the  foreclosure  and  sale 
thereunder,  was  recognized  by  the  bank  and 
by  the  appellants.  There  can  be  no  question 
that  the  bank  obtained  the  title  to  the  proper- 
ty under  the  foreclofiure  sale. 


[2, 3]  All  of  the  parties  In  the  receirershlp 
suit  are  bound  by  the  judgment  ther^n, 
which  is  not  subject  to  collateral  attadc  In 
this  suit,  and  the  facts  alleged  by  appellants 
disclosed  by  the  evidence  in  this  case  would 
not  render  the  Judgment  of  foreclosure  in- 
valid in  a  direct  proceeding  to  have  the  Judg- 
ment set  aside. 

The  foreclosure  was  not  had  In  bankrupt- 
cy proceedings,  no  such  proceedings  were 
pending  at  the  time  the  alleged  Illegal  agree- 
ment was  made,  and  none  was  thereafter  In- 
stituted. The  date  of  the  mortgage  and  trust 
deed  was  a  matter  of  public  record,  and  the 
facts  tending  to  show  the  Insolvency  of  Keis- 
ler &  Son  were  as  open  to  all  of  the  creditors 
of  said  firm  as  they  were  to  appellee.  No 
concealment  of  any  of  these  facts  by  the  ap- 
pellee Is  shown.  In  these  circumstances  it 
cannot  be  held  that  in  obtaining  the  judgment 
of  foreclosure  any  fraud  was  practiced  upon 
the  court  or  upon  the  other  creditors  of  the 
Insolvent  firm.  If  subdivision  5  of  section 
20b  of  the  federal  Bankruptcy  Act  of  July 
1,  1898,  a  641,  30  St*.  654  (U.  S.  Comp.  St.  { 
9613),  which  Inhibits  "extorting  or  attempting 
to  extort  any  money  or  property  from  any 
person  as  a  consideration  for  acting  or  for- 
bearing to  act  in  bankruptcy  proceedings," 
rendered  the  agreement  between  appellee  and 
the  bank  Illegal  and  unenforceable,  such  Il- 
legality in  the  agreement  would  not  affect  the 
validity  of  the  Judgment  of  foreclosure,  nor 
of  the  bank's  title  to  the  property  acquired 
thereunder.  If  the  bank,  notwithstanding  it 
was  not  bound  by  its  agreement  with  appellee, 
saw  fit  to  recognize  appellee's  Interest  In  the 
property,  and  appellants  agreed  with  the  bank 
and  appellee  to  purchase  the  property,  taking 
the  title  from  the  bank,  and  as  a  part  con- 
sideration therefor  executing  their  notb  to 
appellee  for  its  claim  or  Interest  in  the  prop- 
erty, they  cannot  deny  the  validity  of  their 
note  on  the  ground  that  the  bank  was  not 
bound  by  the  Illegal  agreement  made  by  It 
with  the  appellee. 

It  would  hardly  be  contended  that  If  A. 
should  win  a  horse  from  B.  In  a  game  of 
cards,  and  B.  delivered  the  horse  and  aban- 
doned all  claim  thereto,  and  thereafter  A. 
sold  the  horse  to  C,  taking  his  note  therefor,* 
that  0.  could  defeat  a  suit  brought  by  A.  on 
the  note  on  the  ground  that  A.  got  the  horse 
through  an  unlawful  transaction  with  B.  We 
think  this  Illustration  shows  the  unsoundness 
of  appellants'  contention. 

It  would  serve  no  useful  purpose  to  set 
out  or  discuss  separately  the  various  assign- 
ments presented  In  appellants'  brief.  The 
facts  upon  which  appellants  base  their  de- 
fense of  Illegality  of  consideration  for  the 
execution  of  the  note  are  undisputed,  and 
in  our  opinion  wholly  fall  to  establish  such 
defense.  If  this  conclusion  Is  sound,  our  fur- 
ther conclusion  that  the  finding  of  the  trial 
court  that  the  appellants  executed  the  note  In 
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consideration  of  tbe  conveyance  of  the  prop- 
erty to  them  by  the  bank,  and  that  they  and 
the  appellee  intended  and  understood  said 
note  to  be  an  absolute  unconditional  promise 
to  pay  the  sum  therein  named  according  to 
its  terms,  Is  amply  supported  by  the  evidence, 
destroys  the  other  defense  that  the  note  was 
only  executed  as  a  matter  of  form  and  with 
the  understanding  of  all  parties  that  it  was 
not  to  be  paid  unless  the  Tri-County  Lumber 
Company  could  obtain  sufficient  money  there- 
for by  the  operation  or  sale  of  the  properties 
conveyed  to  it  by  the  bank,  and  requires  an 


affirmance  of  the  judgment.  We  omitted  to 
state  in  our  findings  of  fact  that  the  Tri- 
Ck)unty  Lumber  Company  failed  in  its  at- 
tempt to  successfully  operate  the  properties, 
and  a  sale  thereof  by  it  of  a  greater  portion, 
If  not  all,  of  the  property  only  realized  a  suffi- 
cient amount  to  pay  the  cost  of  operation  and 
other  valid  claims  against  the  corporation. 

It. follows  from  the  conclusions  above  stat- 
ed that  the  Judgment  of  the  court  below 
should  be  affirmed,  and  it  has  been  so  or- 
dered. 

Affirmed* 
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LOUISVILLB  PROPERTY 
CO. 

(Court  of  Appeals  of  Kentucky.    May  23,  1919. 
Rehearing  Denied   Sept.  24,  1919.) 

1.  CORPOBATIONB  <@S»212— SUIT  BT  MlNOIUTT 
STOCKHOLOEB— MlBMANAGEHSNT  BT  DUUSO- 
TORS— EyIDENCE. 

In  suit  by  minority  stockholder  in  his  own 
right  and  on  behalf  of  all  such  stockholders  to 
oust  directors,  annul  a  conveyance  of  a  large 
part  of  corporate  property,  and  wind  up  the 
affairs  of  the  corporation  alleged  to  have  been 
managed  by  its  directors  solely  in  the  interest 
of  and  for  the  benefit  of  another  corporation, 
held,  under  the  evidence,  that  such  mismanage- 
ment was  established  as  to  authorise  the  re- 
lief demanded. 

2.  Appsai.  and  Ebbob  ^=»839(1)— Questions 
Not  Passed  on  by  Ohancellob— Kbview. 

All  questions  of  accounting  upon  a  final  set- 
tlement in  winding  up  affairs  of  defendant  cor- 
poration are  waived  in  the  Court  of  Appeals 
unless  passed  upon  by  the  chancellor,  as  are 
also  all  questions  not  specifically  decided. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Suit  by  I.  W.  Bemheim,  a  inlnority  stock- 
holder, suing  in  his  own  right  and  on  behalf 
of  all  such  stockholders,  against  the  Louis- 
ville Property  Company,  etc.  From  judgment 
rendered,  plaintiff  appeals.  Reversed  and 
remanded. 

Blakey,  Quin  &  Lewis,  Eli  H.  Brown,  Jr., 
and  M.  M.  Logan,  all  of  Louisville,  and  Gus- 
tavus  Remak,  Jr.,  of  Philadelphia,  Pa.,  for 
appellant. 

Bruce  &  Bullitt,  Benjamin  D.  Warfleld, 
and  H.  L.  Stone,  all  of  Louisville,  for  ap- 
pellee. 

Wm.  Ayers,  of  Louisville,  for  Cairns  heirs. 

Shackelford  Miller,  of  Louisville,  amicus 
curiue. 

CLARKE,  J.  By  this  action  in  equity  the 
appellant,  a  minority  stockholder  suing  in 
his  own  right  and  on  behalf  of  all  such  stock- 
holders, seeks  primarily  to  oust  the  directors, 
annul  a  conveyance  to  Thos.  P.  Cairns  of  a 
large  part  of  the  corporate  property,  and  to 
wind  up  the  affairs  of  the  Louisville  Prop- 
erty Cbmpany,  a  Kentucky  corporation  al- 
leged to  have  been  managed  by  Its  directors 
solely  In  the  Interest  and  for  the  benefit  of 
another  corporation,  the  Louisville  &  Nash- 
ville Railroad  Company,  in  disregard  of  its 
own  welfare  and  to  his  hurt,  aM  incidental 
to  this  relief  recoveries  for  large  amounts 
are  sought  upon  an  accounting  for  the  prop- 
erty company  against  its  directors  and 
against  the  Louisville  &  Nashville  Railroad 
Company. 

A  very  large  record  has  resulted  from  the 
tact  an  attempt  has  been  made  In  both  the 
pleadings  and  proof  to  cover  In  detail  prac- 
tically every  corporate  act  during  a  period  of 


about  15  years  of  a  eorporatjlon  owning  r«al 
estate  in  several  states  worth  in  the  aggre* 
gate  approximately  $2,500,000. 

[1  ]  Elvery  relief  of  every  kind  sought  was 
denied  by  the  chancellor,  upon  a  submission 
without  a  reference  to  the  master,  and  all 
of  these  questions  of  principle  and  detail  are 
presented  and  argued  upon  this  appeal,  but 
we  cannot  attempt  to  perform  the  difficult 
task  of  rendering  an  original  accounting  In 
any  event,  so  we  shall  at  the  very  outset 
limit  our  consideration  as  nearly  as  we  can 
to  the  pleadings  and  proof  upon  the  main 
question  Involved,  viz,  whether  such  mis- 
management has  been  established  as  au- 
thorizes a  court  of  equity  to  oust  the  regular- 
ly elected  directorate,  and  with  the  aid  of 
a  receiver  to  wind  up  the  affairs  of  the  cor- 
poration; and  we  shall  not  attempt  to  dis- 
pose of  any  but  this  question,  except  such  of 
the  principal  Items  of  detail  as  cannot  be 
avoided  In  considering  the  main  Issue. 

[2]  As  this  is  a  court  of  errors  and  not  of 
original  jurisdiction,  all  questions  of  ac- 
counting upon  a  final  settlement  are  waived 
until  passed  oipon  by  the  chancellor,  to 
whom  the  services  of  the  master  are  avail- 
able :  as  are  also  all  questions  not  specifical- 
ly decided. 

That  the  m^ln  and  all-important  question 
referred  to  above,  which  Is  purely  one  of 
fact,  may  be  segregated  and  considered  upon 
its  merits,  we  shall  have  to  eliminate  also 
much  of  the  argument  presented  whldii  Is  up- 
on questions  of  law  alike  irrelevant  and  con- 
fusing, but,  before  doing  this,  it  will  be  nec- 
essary to  recite  briefly  the  history  of  the  cor- 
poration, the  Louisville  Property  Company. 

It  was  organized  in  1806  by  the  Louisville 
&  Nashville  Railroad  Company,  which  owned 
all  of  its  160,000  of  capital  stock,  simply  as 
a  holding  company  or  depository  for  the 
title  to  real  estate  that  the  railroad  company 
believed  it  would  need  in  the  future,  or  that  it 
was  forced  to  buy  to  protect  Its  previous 
Investments  in  or  advancements  to  enter- 
prises of  individuals  or  corporations  that 
were  a  source  of  transportation  business  to 
it,  the  title  to  which  was  considered  inexpe- 
dient to  be  held  In  the  name  of  the  railroad 
company.  It  Is  conceded  that  for  the  first 
10  years  of  Its  existence,  though  nominally 
a  separate  corporation,  the  property  company 
was  not  in  fact  a  corporate  entity,  but  was 
merely  "a  bookkeeping  entry"  upon  the 
hooks  of  the  railroad  company,  without  in- 
dependent ioriK)nite  alms  or  purposes  or  in- 
terests. The  full  purpose  of  its  existence, 
such  as  Ut  had,  was  to  serve  the  purposes  and 
conveniences  of  the  railroad  company,  which 
owned  all  of  Its  corjwrate  stock  and  dictated 
all  of  Its  poUcles.  With  this  period  of  its 
existence  we  are  not  at  all  concerned,  except 
as  it  may  explain  or  account  for  the  subse- 
quent management  and  control  of  its  affairs 


4S9For  other  oases  see  same  topio  and  KBY -NUMBER  in  aU  Key-Numbered  Disesti  and  Indexes 
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by  Its  directors,  elected  l)y  the  Atlantic  Coast 
line  Railroad  Company,  the  owner  of  the 
majority  of  Its  capital  stock,  as  well  as  of 
the  LoulsTllle  &  Nashville  Railroad  Com- 
pany, from  the  officers  of  the  latter  company. 
In  March,  1906,  the  LoulsTllle  &  Nashville 
Railroad  Company  disposed  of  all  of  the 
stock  in  the  property  company  in  the  manner 
hereinafter  detailed,  and  effected  a  sever- 
ance of  the  two  companies,  thereby  ostensi- 
bly and  in  fact  emancipating  the  property 
company  and  setting  It  np  In  business  to 
serve  Its  own  interests,  with  no  duties  to 
perform  for  or  obligations  to  the  parent  com- 
pany, except  to  repay  such  sums  as  it  then 
owed  It,  and  to  secure  which  the  Louisville 
&  Nashville  Railroad  Company  retained  a 
mortgage  lien  upon  all  of  the  property  of 
the  property  company. 

What  It  was  that  prompted  this  severance 
does  not  concern  us,  and  we  therefore  put 
aside  entirely  the  question  of  the  motive  of 
this  transaction,  but  with  the  method  we  are 
momentarily  ccmcemed,  since  thereby  the 
conditions  were  created  out  of  which  arose 
the  property  rights  and  obligations  involved 
In  this  action. 

The  railroad  company  had  paid  for  all 
of  the  property  acquired  by  the  property 
company,  aggregating  some  $2,000,000  or 
more,  except  the  $50,000  the  latter  company 
had  from  the  sale  of  its  entire  authorized 
capital  stock,  and  had  charged  same  to  the 
latter  upon  Its  books.  The  severance  of  the 
two  companies  was  effected  by  increasing 
the  capital  stock  of  the  property  company 
to  $600,000,  the  railroad  company  purchas- 
ing the  $550,000  increase  at  par,  and  credit- 
ing the  property  company  accounts  with  that 
amount,  and  then  distributing  the  stock  tn  the 
latter  company  as  stock  dlvidaid  of  1  per 
cent  to  the  stockholders  of  the  railroad  com- 
pany (its  capital  stock  being  $60,000,000).  It 
therefore  became  necessary  as  a  part  of  this 
transaction  to  sever  the  property  company  ac- 
counts from  those  of  the  railroad  company, 
and  this  was  done  by  opening  a  set  of  boc^ 
for  the  former  company,  and  therein  debit- 
ing it  with  all  amounts  advanced  by  the 
railroad  company,  and  crediting  it  with  the 
proceeds  of  pr(^;)erty  sales  and  rentals  col- 
lected. In  the  summary  thus  attained  the 
balance  sheets  showed  at  first  that  the  prop- 
erty company  had  a  surplus  of  $102,455.88, 
estimating  the  property  owned  at  its  cost 
price,  over  its  Indebtedness  of  $1,948,135.28 
to  the  railroad  company,  but  later  in  the  final 
balance  sheets  this  surplus  was  eliminated  by 
increasing  the  indebtedness  to  the  railroad 
company  by  that  amount,  or  to  $2,0^,591.16, 
and  this  change  in  its  book  accounts  is  the 
first  Item  of  which  plaintiff  complains,  but 
there  is  no  merit  in  this  charge  of  mismanage- 
ment or  bad  faith  upon  the  part  of  the  di- 
rectors of  the  property  company,  because  it 
is  conclusively  proven  that  in  the  balance 
sheets  showing  this  surplus  the  property  com- 


pany received  all  proper  credits,  but  had  not 
been  charged  with  any  interest  on  advance- 
ments, which  was  clearly  chargeable  to  it 
upon  an  equitable  and  fair  adjudgment  of  ac- 
counts, and  as  this  item  of  interest  at  the 
legal  rate  of  6  per  cent  largely  exceeded  the 
amount  of  apparent  but  not  real  surplus, 
there  was  certainly  no  wrong  upon  the  part 
of  the  directors  in  agreeing  to  this  correction 
of  the  first  balance  sheets,  so  as  to  allow  the 
railroad .  company  partial  Interest  on  these 
advancements;  especially  is  this  true  as  to 
plaintiff  and  all  the  stockholders  in  the 
two  companies,  because  their  Louisville  & 
Na^vllle  stock  was  enhaaced  in  value  in 
exactly  the  same  proportion  as  their  property 
company  stock  was  depreciated,  and  besides 
they  received  the  latter  simply  as  a  stocd: 
dividend  upon  the  former,  and  they  were  in 
no  wise  hurt,  even  if  the  correction  on  final 
settlement  of  accounts  between  the  com- 
panies had  been  fairly  open  to  criticism,  as 
it  is  not  We  therefore  eliminate  this  item 
from  further  consideration. 

The  next  and  principal  act  of  the  direc- 
tors complained  of  is  a  deed  to  one  Thos.  P. 
Cairns,  of  date- October  16,  1911;  and,  as  af- 
fecting its  validity,  the  question  of  whether 
or  not  the  lands  thereby  conveyed  to  him 
were  liable  at  that  time  to  escheat  is  elabo- 
rately argued  by  counsel  on  both  sides,  but 
a  liability  to  escheat  could  only  afford  a 
reason  for  disposing  of  the  property;  and, 
as  all  parties  agree  it  was  the  duty  of  the 
directors  to  sell  the  property  at  that  time, 
the  whole  question  of  escheat,  not  directly 
Involved  in  this  action,  nor  pertinent  upon  an 
inquiry  as  to  whether  a  deed  was  in  fact  a 
bona  fide  sale,  may  be  dismissed  from  con- 
sideration. 

This  brings  us  to  a  consideration  of  the 
validity  of  the  Oiims  deed  by  which  on  its 
face  the  property  company  conveyed  to 
Cairnb  the  fee-simple  title  to  all  of  its  real 
estate  in  Kentucky,  being  about  three-fourths 
of  all  property  owned  by  it,  and  worth  at 
least  $1,800,000,  upon  terms  so  remarkable 
and  unusual  as  to  at  least  require  of  the 
parties  thereto  in  this  action  attacking  its 
validity,  a  full,  fair,  and  satisfactory  ex- 
planation, as  is  apparent  from  the  mere  state- 
ment of  admitted  facts.  Calms  was  an  old 
man,  entirely  without  means,  who  did  not 
pay  a  dollar  down  upon  the  trade,  nor  did 
he  obligate  himself  for  the  payment  of  a 
single  dollar  in  any  event,  except  out  of  the 
proceeds  of  the  sale  of  the  property  in  the 
event  and  as  he  sold  it  or  any  part  thereof 
within  20  years,  during  which  time,  or  un- 
til his  death,  he  was  to  and  did  receive  from 
the  property  company  a  salary  of  $250  per 
month  and  expenses  from  the  income  of  the 
property.  We  say  that  he  did  not  obligate 
himself  to  pay  a  single  dollar  for  this  prop- 
erty, although  he  did,  at  the  time  the  deed 
was  made  to  him,  October  16,  1911,  execute 
to  the  property  company  his  note  for  $1,800,- 
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000,  due  in  20  years,  and  to  secure  the  pay* 
ment  of  whicb  he  executed  to  the  property 
company  a  mortgage  on  the  same  property 
conveyed  by  It  to  him ;  but  we  find  that  just 
one  week  later,  on  October  23,  1911,  the  pais 
ties  to  this  remarkable  real  estate  transac- 
tion redaced  to  writing  and  signed  a  secret 
agreement  for  no  consideration  whatever, 
except  to  have  in  writing  the  wl^ole  agree- 
ment, the  principal  stipulation  of  which  was 
a  release  of  Cairns  from  personal  liability 
upon  the  $1,800,000  note  he  had  executed  to 
the  prc^erty  company ;  and  yet,  we  are  asked 
by  learned  counsel  for  appellee  to  accept^the 
bare  and  cold  recitals  of  the  deed  as  sufficient 
evidence  to  show  that  this  was  a  bona  fide 
transaction,  behind  which  neither  a  stocE- 
holder  of  the  corporation  nor  a  court  of  equi- 
ty might  look.  We  are  even  asked  to  believe 
that  this  secret  contract  of  October  23d  Is  a 
separate  and  independent  transaction,  and 
not  to  be  considered  as  a  part  of  the  deed 
itself  in  order  to  determine  Its  validity,  al- 
though Its  preamble  states  it  was  made  In 
order  that  there  should  be  a  definite  under- 
standing "as  to  certain  other  matters  not  nec- 
essary to  be  set  forth  in  said  deeds  or  mort- 
gage, ^but  as  to  which  there  should  be  a  writ- 
ten  agreement*' 

We  are  entirely  unable  to  see  how  any  one 
can  examine  this  transaction  and  believe 
for  one  moment  that  it  was  in  fact  or  con- 
sidered by  either  party  a  bona  fide  sale  on 
the  part  of  the  property  company  to  Cairns 
of  nearly  $2,000,000  of  real  estate  for  not  a 
single  dollar  in  cagL  but  for  his  note  merely, 
and  that  not  due  wt  20  years,  with  no  pro- 
vision for  acceleration  of  the  maturity  date 
in  case  of  default  in  Interest  payments,  and 
even  the  remote  possibility  of  its  being  col- 
lectible at  maturity,  guarded  against  by  a 
secret  agreement  between  the  parties.  Ex- 
cept by  the  mere  force  of  the  formal  lan- 
guage employed  In  the  deed,  there  is  noth- 
ing to  suggest  a  real  transaction  between  the 
parties.  Cairns  not  only  parted  with  noth- 
ing as  a  consideration  for  the  deed,  but  as  a 
matter  of  fact  he  took  nothing  thereunder, 
because  he  could  net  sell  or  dispose  of  a 
single  piece  of  the  property  except  and  until 
he  got  the  consent  of  the  Louisville  &  Nash- 
ville Railroad  Oompany,  and  this  Cairns 
seems  to  have  thoroughly  understood,  because 
for  a  time  at  least  after  the  conveyance  to 
him,  just  as  he  had  done  theretofore,  when 
writing  to  the  officials  of  the  property  com- 
pany or  the  Louisville  &  Nashville  Railroad 
Company,  about  the  property,  he  signed  him- 
self as  "General  Manager,"  evidently  not 
having  comprehended,  as  now  asserted  by  de- 
fendants, that  instead  of  being  an  employ^, 
manager,  or  agent,  he  had  become  the  real 
owner  of  this  vast  property,  without  the 
paymtot  of  or  even  a  liability  to  pay  therefor 
a  single  solitary  dollar  of  his  own  money. 
It  is  not  at  all  surprising  that  it  took  some 
time  for  this  alleged  fact  to  sink  in.    Nor  is 


It  hard  from  this  record  to  ascertain  with 
exact  certitude  the  real  and  only  purpose  of 
this  transaction.  Although  the  Louisville  & 
Nashville  Railroad  Company  did  not  own  a 
dollar  of  the  stock  of  the  Louisville  Prop- 
erty Company,  and  had  no  right  to  even  a 
consideration  of  its  interests  when  a  sale  of 
any  of  the  property  of  the  property  com- 
pany was  contemplated  or  made,  except  as 
a  lienholder,  yet  we  find  that  the  directors 
of  the  property  company,  when  confronted 
with  the  necessity  to  sell  its  property  and 
turn  it  into  cash  as  speedily  as  possible, 
adqE>ted  a  plan  which  brought  to  that  com- 
pany not  a  single  dollar  of  money,  except 
when  and  as  Cairns  during  a  period  of  20 
years  might  sell,  but  even  this  chance  of  get- 
ting something  out  of  its  pihoperty  could  not 
be  realized  unless  ihe  Louisville  &  Nashville 
Railroad  Company,  to  whom  the  property 
company's  lien  was  at  once  assigned,  would 
agree  to  the  sale. 

This  arrangement,  which  so  illy  served  the 
purposes  of  the  property  company,  put  it  in 
the  xx>wer  of  the  Louisville  &  Nashville  Rail- 
road Company,  by  merely  objecting,  to  de- 
feat a  sale  of  any  of  the  property  which  had 
originally  been  acquired  sol^y  to  serve  its 
anticipated  future  needs,  no  matter  how  ad- 
vantageous such  a  sale  might  appear  from 
the  standpoint  of  the  property  *  company  or 
Cairns,  and  the  conclusion  is  unescapable 
that  this  whole  transaction  was  engineered 
and  put  over  by  the  directors  and  officers  of 
the  property  company,  who  were  also  of- 
ficers in  the  Louisville  &  Nashville  Railroad 
Company,  in  order  that  that  property  might 
still  be  available  throughout  the  20  years  or 
longer  to  the  railroad  company  as  and  when 
that  company  needed  it,  especially  since  Mr. 
Mapother  admits  the  details  were  all  ar- 
ranged by  himself  and  associates  in  the 
management  of  the  two  companies  before 
Calms  was  even  consulted ;  and  this  transac- 
tion but  fitly  illustrates  the  inability  of  any 
man  or  set  of  men,  however  upright  and 
well  meaning,  to  serve  two  masters  at  the 
same  time,  and  that  fact  is  not  only  exem- 
plified  by  this  transaction,  as  well  as  some 
of  the  evUs  of  interlocking  directorates,  but 
is  also  the  most  patent  fact  in  all  the  tes- 
timony of  Mr.  Mapother,  who  for  years  has 
attempted  the  dlificult  rdle  of  serving  at  the 
same  time  as  vice  president  of  both  of  these 
companies,  whose  interests  since  their  legal 
severance  in  1908  have  been  almost  diametric- 
ally OK>osed  to  each  other. 

The  property  company  was  authorized  by 
its  charter  only  to  .buy,  own,  hold,  lease,  and 
sell  property.  Nearly,  if  not  all,  of  this  prop- 
erty was  unprofitable  as  an  Investment,  and 
certainly  ought  to  have  been  sold  as  promptly 
and  as  advantageously  as  possible  after  the 
company  was  legally  separated  from  Louis- 
ville &  Nashville  control  in  1908,  either  for 
reinvestment  of  the  proceeds  where  profits 
were  probable,  or  moire  properly  to  wind  up 
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the  affairs  of  this  corparatlon,  whose  very 
corporate  purposes  were  at  an  end  when  its 
connections  with  Louisville  &  Nashville  Rail- 
road Company  were  severed.  The  Louisville 
&  Nashville  Railroad  Company,  on  the  other 
hand,  would  need  this  property,  or  much  of 
it,  as  Its  business  developed;  and,  although 
it  now  owned  no  interest  in  and  had  no 
right  to  control  the  policies  of  the  property 
company,  it  was  patently  to  Its  interest  that 
this  pifoperty  should  be  left  where  the  Louis- 
ville &  Nashville  could  get  it  as  it  needed  It 
And  this  is  exactly  and  all  the  Cairns  trans- 
action did  or  was  Intended  to  do,  and  this 
was  thoroughly  understood  by  all  parties  at 
all  times,  as  is  clearly  apparent  by  their  sub- 
sequent acts ;  and  neither  its  force  nor  effect 
was  enlarged  or  strengthened  by  the  sub- 
sequent ratification  of  either  the  directors 
or  the  stockholders  ev6n  if  regularly  done, 
so  we  need  not  consider  the  elaborate  dis- 
eussfon  in  briefs  as  to  the  regularity  of  such 
ratifications  as  were  attempted. 

Mr.  Mapother,  as  was  not  unnatural,  know- 
ing the  real  purposes  and  effect  of  the  Cairns 
arrangement,  shows  hy  his  testimony  the 
utter  inability  of  hims^f  and  his  associates 
to  lose  sight  t)f  the  fact  that  the  property 
company  was  organized  and  acquired  its 
proi)erty  for  the  sole  purpose  of  serving  the 
interest  of  the  Louisville  &  Nashville  Rail- 
road Company,  or  to  belled  the  severance  of 
190S  in  reality  changed  the  relationship  be- 
tween the  two  companies,  and  strangely 
enough  this  hallucination  as  to  the  continued 
relationship  between  the  companies  after 
1908  appears  in  the  argument  of  learned 
counsel  for  the  defendants,  when  they  at- 
tempt to  argue  against  the  plaintiff  as  an  es- 
toppel to  his  objecting  to  the  property  com- 
pany being  managed  in  the  Interest  of  the 
railroad  company  the  fact  that  he  knew  that 
the  property  company  was  organized  and 
Its  property  acquired  to  serve  the  purposes 
of  the  railroad  company;  and,  even  stranger 
than  this,  it  is  actually  pleaded  In  the  an- 
swer of  defendants  that  the  affairs  of  the 
property  company  have  been  managed  by  the 
directors  since  its  legal  severance  from  the 
Louisville  &  Nashville  Railroad  Company,  in 
1908,  in  the  same  manner  as  theretofore  thus: 

"Moreover,  defendants  say  that  such  property 
in  other  states  than  in  Kentucky  as  has  been 
acquired  since  the  aforesaid  distribution  of 
stock  has  been  acquired  in  the  same  way  and 
for  the  same  purposes  and  reasons  as  existed 
with  reference  to  the  acquisition  of  property 
which  had  been  acquired  by  the  Louisville  Prop- 
erty Company  prior  to  said  distribution  of 
stock,  and  the  handling  of  the  property  has 
been  of  the  same  character  as  the  handling  of 
the  property  of  said  corporation  prior  to  said 
distribution." 

And  this  admission  in  the  pleadings  is  fully 
borne  out  by  the  testimony  of  Mr.  Mapother, 
who  said: 

"I  recall  no  distinction  in  the  method  of  man- 
agement as  regards  1908  and   subsequent   to 


that  time.  If  by  'management*  you  mean  the 
care  of  the  property,  the  payment  of  taxes,  the 
renting  of  property,  the  collection  of  rents,  and 
the  sales  of  any  parcels  and  the  say  as  to  which 
parcels  were  desirable  or  the  acquisition  of  any 
parcels  thought  to  be  necessary,  the  general 
management  of  the  company  as  to  the  manage- 
ment of  the  property  whfch  the  company  owned 
was  substantially  the  same,  as  far  as  I  now 
recall,  prior  to  1906  as  it  was  subsequent  to 
1906." 

And  yet  it  Is  admitted  in  tiie  pleadings,  th^ 
proof,  and  argument  of  counsel  that  prior  to 
190Q  the  property  company  was  managed 
and  operated  and  in  fact  existed  solely  to 
serve  the  I<ouisville  &  Nashville  Railroad 
Company.  So  far  as  the  ofllcials  of  the  two 
companies  are  concerned,  they  seem  never  to 
have  given  any  force  or  effect  to  the  legal 
separation  of  the  two  companies  in  1906, 
since  which  time  the  interests  of  the  Louis- 
ville &  Nashville  Railroad  Company  have 
had  no  right  to  a  consideration  in  the  man- 
agement of  the  affairs  of  the  property  com- 
pany, because  since  that  date  the  LouiavlUe 
&  Nashville  Railroad  Company  has  not  even 
owned  a  dollar's  worth  of  the  stock  of  the 
property  company.  In  addition  to  this  ad- 
mission In  both  the  pleadings  and  the  evi- 
dence of  defendant,  which,  in  our  judgment, 
is  a  confession  of  such  mismanagement  as 
to  exhibit  the  ri^t  upon  the  part  of  the 
plaintiff  to  the  main  relief  sought  by  this 
proceeding,  in  the  evidence  for  the  plaintiff 
are  many  circumstances  which  show  conclu- 
sively that  since  1906,  lust  as  before  that 
time,  the  directors  elecf^  ^7  the  majority 
stockholder,  also  a  majority  stockholder  in 
tlie  Louisville  &  Nashville  Company,  have 
believed  and  acted  upon  the  belief  tliat  it 
was  their  duty  to  manage  the  property  com- 
pany in  the  interest  of  the  railroad  company ; 
and  because  of  this  belief  these  directors, 
who  are  men  of  unimpeachable  character  and 
integrity,  have  nevertheless  and  without  cor- 
rupt motives  or  profit  to  themselves  utterly 
misconceived  their^  duties  as  directors  in  the 
property  company,  and  as  a  consequence 
their  management  of  its  affairs  in  the  inter- 
est of  the  Louisville  &  Nashville  Railroad 
Company  has  been  and  is  a  fraud  upon  the 
rights  of  all  the  minority  stockholders  in  Che 
property  company,  who  did  not  happen  to  be 
also  stockholders  in  the  Louisville  &  Nash- 
ville Railroad  Company. 

As  illustrative  of  this  ultimate  fact  that 
the  directors  have  persistently  managed  its 
affairs  in  the  interest  of  the  Louisville  & 
Nashville  Railroad  Company,  we  cite  the 
following  facts  in  addition  to  the  Cairns 
transaction: 

From  the  date  of  the  separation  of  the 
two  companies  In  1908  until  the  trial  of  this 
action  never  a  piece  or  parcel  of  this  prop- 
erty originally  bought  for  Louisville  &  Nash- 
ville purposes  seems  to  have  been  sold  to  any 
one  by  the  property  company  or  Cairns,  but 
the  Louisville  &  Nashville  Railroad  Conn 
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pany,  except  four  dty  lots  hereinafter  re- 
ferred to,  de^ite  the  fact  the  necessity  for  a 
sale  was  recognized  by  all  parties,  the  Cairns 
deed  was  made  ostensibly  for  that  purpose, 
and  it  was  stipulated  in  the  agreement  of 
October  23,  1911,  that  Cairns  should  ''make 
active  and  zealous  effort  to  sell  tlie  lands  and 
mineral  rlgflits"  conveyed  to  him;  and  yet, 
when  in  1913,  after  Cairna'  death,  Mr.  Heath, 
the  acting  trustee  or  agent,  designated  by 
the  Louisville  &  Nashville  Railroad  Com- 
pany as  assignee  of  property  company  to. 
manage  the  Cairns  lands,  recommended  the 
sale  of  certain  property  as  advantageous  to 
all  parties  to  Mr.  Mapother,  the  president  of 
the  property  company,  which  was  in  urgent 
need  of  selling  and  -  getting  its  money  out 
of  the  property,  the  latter  wrote  him: 

"Generally  speaking,  I  am  averse  to  any  dim- 
inution of  the  present  acreage,  but  if  after  the 
careful  investigation  which  you  intend  to  make 
it  should  be  shown  conclusively  that  the  dis- 
position would  be  advantageous  to  the  estate 
[the  Cairns  estate  doubtless]  the  Louisville 
Property  Company  will  not  be  disposed  to  offer 
any  objection." 

In  so  far  as  we  are  able  to  ascertain  from 
the  record,  there  has  never  been  but  one  sale 
of  any  of  the  property  owned  by  tlie  proper- 
ty company  either  before  or  after  the  Cairns 
deed,  to  any  one  except  the  Louisville  & 
Kashville,  and  that  sale  was  made  after 
October  19,  1911,  and  therefore  after  the 
Cairns  deed,  because  on  that  date  Mr.  Mapoth- 
er, then  a  vice  president  of  both  companies, 
wrote  to  Mr.  M.  H.  Smith,  the  president  of 
both,  recommending  the  sale  of  four  lots  in 
Louisville  to  the  £)wald  Iron  Company  at 
$3,000,  although  valued  by  Mr.  Bradford  the 
real  estate  agent  of  Louisville  &  Nashville, 
and  who  frequently  acted  as  such  for  the 
property  company,  at  $4^200,  and  assigning  as 
the  reason  why  these  lots  should  be  sold: 

"Their  location  is  such  that  the  Louisville  & 
Nashville  Railroad  Company  is  not  Ukely  to 
ever  have  any  need  of  them." 

It  is  shown  that,  in  leases  made  by  the 
property  company  after  severance  from  the 
Louisville  &  Nashvlle  Railroad  Company, 
It  was  customary  to  insert  a  clause  releas- 
ing the  Louisville  &  Nashville  Railroad  Com- 
pany from  liability  for  damage  from  fire  from 
Its  engines,  although  the  insertion  of  this 
clause  for  the  benefit  of  a  stranger  must  have 
been  at  some  cost  in  rentals  tO|  the  property 
company,  the  sole  owner  of  the  property. 

All  inquiries  of  prospective  purchasers  of 
any  of  the  property  of  the  property  company 
uniformly  elicited  the  response  that  the 
property  was  not  for  sale. 

Many  more  Incidents  might  be  dted  from 
the  record  illustrative  of  the  same  fact,  but 
these  are  certainly  BUfBdent  to  show  con- 
clusively that  the  property  company  has  been 
managed  by  its  directors  in  atter  disregard 
of  its  own  urgent  needs  and  best  interests 


in  order  fhat  its  assets  might  be  at  all  times 
available  to  the  Louisville  &  NasAiville  Rail- 
road Company. 

Therefore,  since  it  has  been  established 
that  the  so-called  deed  to  Cairns  was  not 
in  fact  a  deed,  and  did  not  in  any  way  change 
his  status  as  an  employ^  or  the  property 
company's  title  to  the  lands  described  there- 
in, it  is  manifest  that  deed  should  be  can- 
celed and  held  for  naught,  in  order  that  a 
sale  of  the  property  may  not  longer  be  there- 
by obstructed. 

It  is  also  apparent,  in  fact  confessed,  that 
a  sale  of  this  property  is  and  has  been  at 
all  times,  at  least  since  1908,  urgently  de- 
manded by  every  consideration  of  the  welfare 
of  the  property  company,  whether  from  a 
standpoint  of  corporate  powers  or  corporate 
needs ;  and  that  this  cannot  be  accomplished 
so  long  as  the  Louisville  &  Nashville  Railroad 
Company,  through  an  interlocking  directo- 
rate, retains  the  power  to  control  and  re^ 
strain  a  sale  in  accordance  with  its  interests 
and  purposes. 

It  is  equally  apparent  that,  because  of  the 
ownership  of  a  majority  of  the  stock  in  both 
companies  by  the  same  party,  no  relief  would 
be  afforded  to  minority  stockholders  in  the 
property  company  by  an  election  of  new  di- 
rectors, which  would  but  change  the  person- 
nel, but  could  not  alter  the  policy  of  tlie 
board  of  directors  to  the  extent  of  freeing 
the  company  from  domination  by  the  Atlan- 
tic Coast  Line  Railroad  Company  in  the  in- 
terest of  the  Louisville  &  Nashville  Rail- 
road Company.  It  is  necessary  for  the  court 
to  assume  control  of  the  company's  affairs 
through  a  receiver  until  the  properties  can  be 
disposed  of  and  its  indebtedness  to  the  Louis- 
ville &  Nashville  Railroad  Company  paid  off ; 
and,  since  all  parties  agree  the  properties 
must  be  sold,  and  since  the  real  purposes  of 
the  corporate  existence  to  buy,  own,  hold,  and 
sell  the  property  for  the  purposes  and  uses  of 
the  Louisville  &  Nashville  Railroad  Com- 
pany were  extinguished  by  the  legal  separa- 
tion of  the  two  companies  in  1908,  and  there 
is  neither  suggested  nor  apparent  any  other 
reason  for  its  continued  existence,  if  per- 
chance there  should  be  anything  left  upon 
which  it  could  exist  after  satisfying  the 
Louisville  &  Nashville  Railroad  Company's 
mortgage  lien  upon  all  of  the  property  com- 
pany's assets,  the  properties  should  be  sold 
by  order  of  court,  and  the  proceeds,  if  any 
after  satisfying  this  lien,  should  be  distrib- 
uted to  those  entitled  thereto  upon  a  final 
settlement  of  the  affairs  of  the  corporation. 

Wherefore  the  judgment  dismissing  the  pe- 
tition is  reversed,  and  the  cause  remanded  for 
an  accounting  and  all  proceedings  necessary 
to  a  final  settlement  of  the  affairs  of  the  cor- 
poration not  inconsistent  herewith. 

CARROLL,  C.  J.,  absent. 
QUIN,  J.,  not  sitting,  as  he  was  at  one  tim« 
an  attorney  in  the  case. 
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AMERICAN  SURETY  CO.  OF  NEW  YORK 
V.   STEFFBN  et  al.     (No.   15810.) 

(St  Louis  Court  of  Appeals.  Missouri.  May 
6,  1919.     Rehearing  Denied  July  9,  1919.) 

1.  Appeal  and  Ebbob  ^=»468— Appeal  Bond 
Filed  Too  Late  to  Opebate  as  Supebbe- 

DBA8. 

Where  order  was  made  allowing  defendants 
10  days  after  the  dose  of  the  April  term,  1915, 
to  file  appeal  bond,  and  such  term  ended  June 
4th,  the  10  days  expired  June  14th,  and  a  bond 
not  filed  until  June  15th  was  not  filed  in  com- 
pliance with  ReT.  St.  1909,  §  2042,  and  benoe 
did  not  operate  as  a  supersedeas. 

2.  Indemnity  «=»15(6)— When  Petition  Suf- 
ficient IN  Action  by  Subety  on  Appeal 
Bond. 

Petition  by  a  surety  company,  which  had 
signed  the  appeal  bond  of  defendant  in  a  suit 
at  the  instance  of  defendants  named  in  the  pe- 
tition, held  to  state  a  cause  of  action  against 
such  defendants  on  the  contract  of  indemnity 
executed  by   them. 


Error  to  St.  Louis  Circuit  Court; 
T.  Jones,  Judge. 
''Not  to  be  officially  published." 


Wm. 


Adtion  by  the  American  Surety  Company 
of  New  York  against  C.  J.  StefPen  and  others. 
To  review  judgment  for  plaintiff,  defendants, 
except  the  Hurst  Automatic  Switch  &  Sig- 
nal Company,  as  to  which  plaintiff  dismissed, 
bring  error.     Affirmed. 

W.  W.  Cohlck,  of  St.  Louis,  for  plaintiffs 
in  error. 

J.  D.  &  L.  C.  Johnson  and  Eustace  C 
Wheeler,  all  of  St.  Louis,  for  defendant  in 
error. 

ALLEN,  J.  This  is  an  action  upon  a  con- 
tract of  indemnity  executed  by  the  defend- 
ants C.  J.  Steffen  and  Charles  M.  Hurst  in 
favor  of  plaintiff,  a  foreign  corporation  au- 
thorized to  transact  business  in  this  state  as 
a  surety  or  bonding  company.  The  suit  was 
instituted  against  the  above-mentioned  de- 
fendants and  the  Hurst  Automatic  Switch 
&  Signal  Company,  a  corporation,  but  plain- 
tiff dismissed  as  to  the  last-named  defend- 
ant. 

The  record  shows  that  prior  to  July  28, 
1914,  one  William  R.  Faribault  inst^ituted  suit 
against  the  Hurst  Automatic  Switch  &  Sig- 
nal Company  before  a  justice  of  the  peace  in 
the  city  of  St.  Louis,  where  he  obtained  a 
judgment  against  said  corporation  for  the 
sum  of  $412.50.  Thereupon  the  Hurst  Auto- 
matic Switch  &  Signal  Company  prosecuted 
an  appeal  from  that  judgment  to  the  circuit 
court  of  said  city,  and  upon  that  appeal 
plaintiff  herein,  the  American  Surety  Com- 


pany of  New  Tork,  at  the  Instance  and  re- 
quest of  these  defendants,  Steffen  and  Hurst, 
signed  the  appeal  bond  as  surety  on  or  about 
July  28,  1914,  on  which  day  these  defend- 
ants executed  to  plaintiff  the  contract  of  in- 
demnity sued  upon  in  the  present  action. 
By  that  contract  these  defendants  agreed  to 
indemnify  plaintiff  and  save  it  harmless 
from  and  against  every  claim,  demand,  lia- 
bility, cost,  etc.,  on  said  appeal  bond,  and 
agreed  to  "place  fhe  surety  [plaintiff]  in 
funds  to  meet  the  same*'  before  it  should  be 
required  to  make  any  payment,  etc. 

In  the  Faribault  Case  the  judgment  of 
the  justice  of  the  peace  was  subsequently 
affirmed  in  the  circuit  court;  judgment  be- 
ing rendered  there  against  the  Hurst  Auto- 
matic Switch  &  Signal  Company  and  like- 
wise against  this  plaintiff  as  surety  upon  the 
appear  bond.  The  fact  is,  as  appears  from 
our  own  records,  that  the  said  judgment  was 
affirmed  for  failure  of  the  Hurst  Automatic 
Switch  &  Signal  Company  to  appear  and 
prosecute  its  appeal  in  the  circuit  court.  Sub- 
sequently the  Automatic  Switch  &  Signal 
Company  filed  a  motion  to  set  aside  the  af- 
firmance of  the  judgment,  and,  upon  this  mo> 
tlon  being  overruled,  appealed  to  this  court, 
and,  as  our  records  show,  the  judgment  of 
the  circuit  court  therein  was  subsequently 
affirmed  by  this  court.  See  Faribault  v. 
Hurst  Automatic  Switch  &  Signal  Co.,  199 
S.  W.  1033.  It  appears  that  upon  applica- 
tion of  counsel  representing  the  Hurst  Auto- 
matic Switch  &  Signal  Company  the  said  ap- 
peal to  this  court  in  the  Faribault  Case  was 
allowed  "the  defendants"  therein;  but  it  is 
said  that  this  plaintiff  did  not  participate  in 
the  taking  of  the  appeal  or  authorize  an  ap- 
peal to  be  taken  in  its  behalf,  and  in  this 
court  the  appeal  therein  was  dismissed  as  to 
this  plaintiff,  on  its  motion.  See  Faribault 
V.  Hurst  Automatic  Switch  &  Signal  Co., 
supra.  After  the  granting  of  that  appeal 
the  Hurst  Automatic  Switdi  &  Signal  Com- 
pany filed  a  supersedeas  bond,  which  was 
approved  by  the  trial  court;  but  this  plain- 
tiff was  not  named  therein,  nor  did  this 
plaintiff  file  any  such  bond  in  its  own  be- 
half. Subsequently,  pending  the  appeal 
therein  to  this  court,  Faribault  sued  out  ex- 
ecution against  this  plaintiff,  whereupon 
plaintiff  paid  the  amount  of  the  judgment, 
with  interest  and  costs.  The  present  action 
is  to  recover  from  these  defendants,  as  in- 
demnitors, the  amount  so  expended  by  plain- 
tiff, together  with  interest  and  costs. 

The  cause  was  tried  before  the  court  and 
a  jury,  and  at  the  close  of  all  the  evidence 
in  the  case  the  court  peremptorily  directed 
a  verdict  for  plaintiff.  Verdict  and  judg- 
'ment  followed  accordingly,  and  the  defend- 
ants have  brought  the  case  here  by  writ  of 
error. 


^s»For  other  cases  see  same  topic  and  KBlf -NUMBER  hi  all  Key-Numbered  Digests  and  .Indexes 
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[1]  In  their  brief  plaintiffs  in  error  make 
two  points,  as  tliey  are  termed.  The  first  of 
these  consists  of  an  effort  to  show  that  upon 
the  appeal  of  the  Faribault  Case  to  this 
court  the  appeal  bond  of  the  Hurst  Auto* 
matic  Switch  &  Signal  Company  was  timely 
filed.  It  appears,  however,  that  the  bond 
was  not  filed  in  time.  The  record  shows 
that  in  that  cause  an  order  was  made  allow- 
ing the  "defendants"  10  days  "after  close  of 
April  term,  1915,  to  file  appeal  bond."  It  is 
conceded  that  the  said  April  term  ended  on 
June  4,  1915.  Consequently  the  10  days  al- 
lowed by  this  order  expired  June  14,  1915; 
whereas,  the  bond  was  not  filed  until  June 
15,  1915.  It  follows  that  the  appeal  bond 
was  not  filed  in  compliance  with  the  stat- 
ute (section  2042,  Rev.  Stat  1909),  and  hence 
did  not  opertte  as  a  supersedeas. 


[2]  The  second  point  made  is  that  the  peti- 
tion herein  does  not  state  a  cause  of  action. 
As  to  this  it  is  sufficient  to  say  that  the  peti- 
tion sets  up,  in  substance,  all  of  the  essen- 
tial facts,  to  which  we  have  referred  aboyer 
showing  a  right  of  recovery  on  this  contract 
of  indemnity.  There  was  nothing,  in  any 
event,  to  stay  execution  upon  the  Faribault 
judgment  as  against  this  plaintiff ;  and  when 
plaintiff  paid  the  Judgment,  under  the  coer- 
cion of  an  execution  issued  against  ity  plain- 
tiff became  entitled  to  reimbursement  from 
these  defendants  in  accordance  with  their 
contract  of  indemnity. 

It  follows  that  the  judgment  should  be  af- 
firmed ;  and  it  is  so  ordered. 


REYNOM)S,  P.  J„ 

cur. 


and  BECKER,  J.,  con- 
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TEXAS  ft  P.  RT.  CO.  et  al.  v.  WEST  BROS. 
(No.  21-2623.) 

(Commisaion  of  Appeals  of  Texas,  Section  B. 
July  7,  1919.) 

Cabriebs  e=>229(l)— Livb  Stock— Damage— 
Loss  OF  Fill. 
In  an  action  against  a  carrier  for  damage 
to  a  shipment  of  live  stock  by  delay,  if  the 
shipment  was  delayed  by  defendant,  and  on  ac- 
count of  such  delay  plaintiffs*  cattle  were  dam- 
aged in  appearance  and  lost  in  weight  by  reason 
of  *'loss  of  fill,"  reasonably  in  contemplation, 
such  loss  of  fill  may  properly  be  shown  as  af- 
fecting market  value. 


Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

On  motion  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  which  affirms  in  part 
and  reverses  in  part  159  S.  W.  142,  see  207 
S.  W.  918. 


SADLER,  J.  The  motion  for  rehearing 
should  be  overruled.  It  only  complains  of 
the  opinion  in  relation  to  the  discussion  of 
"fiU."    The  original  opinion  is  not  subject  to 


the  criticisms  urged.  The  ];^la!ntiffs  in  er- 
ror, by  amended  and  supplemental  applica- 
tions, complain  of  the  holding  of  the  Court 
of  Civil  Appeals  on  this  question.  Writ  of 
error  was  granted  on  these  applications.  The 
cause  being  reversed,  we  deemed  it  proper  to 
discuss  this  question. 

We  think  it  is  clear  from  what  we  said  that 
it  is  a  matter  of  proof  as  to  whether  plain- 
tiff suffered  any  "loss  of  fill,"  affecting  the 
market  value  of  his  cattle,  and  chargeable  to 
any  failure  on  the  pert  of  defendant  railway 
company.  We  do  not  think  the  language  used 
by  us  in  the  original  opinion  is  capable  of 
being  construed  into  a  holding  that  plain tiCTs 
could  contract  so  as  to  recover  because  the 
cattle  had  been  fed  twice  en  route  and  there- 
by failed  to  take  on  "extra  fill."  Our  hold- 
ing the  verbal  contract  void  <lestroy8  such 
construction.  However,  if  the  shipment  was 
delayed  by  the  defendant  company,  and  on 
account  of  such  delay  plaintiffs*  cattle  were 
damaged  in  appearance  and  lost  In  weight 
by  reason  of  "loss  of  fill"  reasonably,  in  con- 
templation, such  "loss  of  fill"  is  proper  to  be 
shown,  not  that  plaintiff  recovers  for  "loss 
of  fill"  as  such,  but  their  damages  in  market 
value  as  affected  by  such  loss. 

PHILLIPS,  C.  J.  Overruled,  as  recom- 
mended by  the  Commission  of  Appeals. 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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CITT  OF  HENDERSON  v.  REDMAN  et  at 


(Court  of  Appeals  of  Kentucky. 
1919.) 


Sept  26, 


1.  Municipal  Cobpobations  ^=>949  — Oow- 
TBACTs  —  Invalid  Bonds  —  Ioabilitiks  to 
Holders. 

A  city  is  liable  to  the  holders  of  bonds  for 
money  received  for  the  bonds,  where  they  are 
invalid  because  issued  for  street  improvements 
pursuant  to  an  ordinance  passed  under  an  un- 
constitutional statute   (Ky.  St.  §  d459a). 

2.  Appeal  and  Brbob  ^=»14(4)— Review- 
Appeals  Between  Co  appellees. 

Under  Civ.  Code  Prac.  §  755,  a  cross-appeal 
will  only  be  allowed  an  appellee  against  an  ap- 
pellant, and  is  not  permissible  against  a  co- 
appellee;  the  only  remedy  for  an  appellee,  dis- 
satisfied as  to  a  judgment  against  him  by  a  co- 
appellee,  being  l^y  original  appeal. 

8.  Appeal   and    Eibbob    ^=»14(4)— Review- 
Motion  fob  Appeal  Between  Copabties— 
Denial. 
Relief  by  cross-appeal  against  a  coappellee 

will  be  denied   on   final  hearing,   although  the 

motion  was  previously  granted. 

Appeal  from  Circuit  Court,  Henderson 
County. 

Action  by  Annie  W.  Redman  against  R.  W. 
Youni;blood  and  wife,  to  which  the  City  of 
Henderson  was  made  a  party  defendant  by 
Ifetition  and  cross-petiticoi.  From  a  judg- 
ment against  the  City  In  favor  of  R.  W. 
Toungblood,  It  appeals,  and  R.  W..  Young- 
blood  and  wife  file  cross-appeal  against  An- 
nie \y.  Redman.  Cross-appeal  disallowed, 
and  judgment  affirmed. 

B.  S.  Morris,  of  Henderson,  for  appellant. 

Dorsey  &  Dorsey,  of  Henderson,  for  appel- 
lee Redman. 

Henson  &  Taylor,  of  Henderson,  for  appel- 
lees Youngblood. 

THOMAS,  J.  The  appellee  and  plalntMT 
below,  Annie  W.  Redman,  on  March  21,  1913, 
sold  and  conveyed  to  the  appellees  and  de- 
fendants below,  R.  W.  Youngblood  and  wife, 
a  house  and  lot  tn  the  dty  of  Henderson  for 
the  consideration  of  $1,500,  a  small  portion 
of  which  was  paid  In  cash,  and  the  remain- 
der with  a  note  for  $200,  which  Youngblood 
and  wife  executed  to  the  vendor,  and  at  the 
same  time  delivered  to  the  latter  11  bonds 
of  the  city  of  Henderson,  of  the  face  value 
of  $100  each,  which  It  Is  claimed  were  Issued 
In  paym«it  for  Improving  Jackson  street  In 
the  city,  and  which  work  was  ordered  to  be 
and  was  done  under  an  ordinance  duly  passed 
by  the  dty  council  pursuant  to  and  under  the 
provisions  of  section  3450a  of  the  Kentucky 
Statutes,  which  Is  an  act  passed  by  the  Leg- 
islature at  Its  1912  session,  and  is  chapter  113 


of  the  published  acts  of  that  session.  The 
title  of  the  act  purported  to  amend  charters 
of  dties  of  the  third  dass,  to  which  Hender- 
son belongs. 

The  case  of  Hickman,  Mayor,  et  al.  v.  Klm- 
bley,  161  Ky.  652,  171  S.  W.  176,  was  one 
brought  by  the  owner  of  property  abutting  on 
a  street,  which  the  dty  proposed  to  Improve 
under  tie  plan  outlined  in  the  amendment, 
to  enjoin  the  work  upon  the  grouud  that  the 
statute  and  the  ordinance  enacted  pursuant 
thereto  was  each  unconstitutional.  It  was 
held  that  the  amendatory  act  was  unconsti- 
tutional, In  that  the  Legislature  In  enacting 
It  failed  to  comply  with  the  provisions  of  sec- 
tion 51  of  the  Constitution. 

In  the  later  case  of  City  of  Henderson  v. 
Lleber's  Ex'r  et  al.,  175  Ky.  15,  192  S.  W. 
830,  the  dty  endeavored  to  enforce  the  col- 
lection of  bonds  which  were  Issued  In  pay- 
ment of  Improvements  made  to  one  of  Its 
streets,  and  to  enforce  a  lien  against  an 
abutting  piece  of  property,  which  Improve- 
ments had  been  made  pursuant  to  the  pro- 
visions of  the  amendment  above  referred  to, 
and  which  amendment  provided  for  the  lien 
attempted  to  be  asserted.  It  was  again  held 
that  the  statute  was  unconstitutional,  and 
that  neither  the  dty  nor  any  holder  of  bonds 
Issued  for  such  Improvements  could  assert 
any  Hen  against  the  abutting  property  on  the 
Improved  street. 

Some  time  after  the  rendltlcm  of  the  two 
opinions  referred  to,  the  plaintiff,  Mrs.  Red- 
man, brought  this  suit  against  Youngblood 
and  wife  to  recover,  not  only  the  note  for 
$200,  which  they  executed  In  part  payment 
for  the  purchase  of  the  lot  involved,  but  also 
to  recover  the  face  value  of  eight  of  the 
bonds  which  had  been  taken  In  part  payment 
for  the  lot,  three  of  which  had  been  paid. 
The  right  to  collect  from  the  vendee  the 
amount  represented  by  the  unpaid  bonds  as 
alleged  In  the  petition  was  upon  the  theory 
that  the  bonds  were  void  and  their  delivery 
to  the  plaintiff  constituted  no  payment  Aft- 
er the  filing  of  the  petition  an  amendment 
was  filed,  making  the  city  of  Henderson  a 
party,  and  its  answer  denied  all  liability,  re- 
lying, of  course,  upon  the  two  opinions  above 
referred  to.  Youngblood  and  wife  resisted 
liability  upon  the  ground  that  neither  of 
them  had  Indorsed  any  of  the  bonds,  which 
were  made  payable  to  bearer,  and  that  plain- 
tiff possessed  the  same  constructive  knowl^ 
edge  of  their  vice  as  did  defendants,  and  they 
were  therefore  accepted  cum  onere.  The  an- 
swer was  also  made  a  cross-petition  against 
the  city,  and  a  recovery  against  it  in  favor  of 
defendants  was  asked  In  the  event  that  plain- 
tiffs should  recover  judgment  against  them. 
To  this  cross-petition  the  city  made  the  same 
defense  that  it  did  to  the  amended  petition. 


After  the  issues  had  been  made  and  the  evi- 
dence taken,  tlie  cause  was  submitted,  and  the 
court,  on  the  authority  of  the  two  opinions. 


^=s>For  ot"h«f  cases  see  same  topic  and  KEY -NUMBER  la  all  Kegr-Numtoered  Dlcestsand  IndezcH 
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supra,  held  that  the  statute  and  the  ordinance 
enactw  pursuant  thereto,  under  whldh  the 
improvement  was  made,  was  e^ch  unconsti- 
tutional, but  rendered  judgment  in  favor  of 
plaintiff  against  Youngblood  and  wife,  and 
gave  them  judgment  over  against  the  dty  for 
the  same  amount,  on  the  ground  that  the  pay- 
ment of  the  money  to  it  by  defendants.  In  the 
purchase  of  the  bonds,  was  without  consid- 
eration, and  to  reverse  the  latter  judgment 
the  city  prosecutes  this  appeal,  making  all  of 
the  original  parties  to  the  suit  appellees. 

[1]  Since  the  rendition  of  the  judgment 
appealed  from,  this  court,  in  the  case  of 
Cohen  v.  City  of  Henderson,  182  Ky.  658,  207 
8.  W.  4,  had  before  it  the  question  of  the  lia- 
bility of  the  city  to  a  purchaser  of  a  similar 
bond  issued  by  it  to  the  contractor  in  payment 
for  work  done  under  the  same  unconstitution- 
al amendment,  and  it  was  held  that  the  dty 
was  not  liable  to  the  holder  of  the  bond,  nor 
was  it  liable  to  him  for  the  value  of  the  im- 
provement, upon  the  ground,  as  urged,  that  it 
had  the  right  under  the  charter,  independent 
of  the  unconstitutional  amendment  to  im- 
prove its  sidewalks  and  streets,  in  the  same 
manner  as  had  been  done  by  the  contractor 
under  the  Invalid  statute. 

The  appellant  city,  for  reversal,  relies  upon 
the  cases  referred  to  and  a  long  list  of  others 
from  this  court,  holding  In  substance  that 
persons  who  contract  with  municipal  corpo- 
rations must  at  their  peril  know  the  rights 
and  powers  of  the  municipality  to  make  it, 
and  the  authority  of  the  particular  agent 
with  whom  it  was  made.  Some  of  the  cases 
so  holding  are  Miles  Auto  CJo.  v.  Dorsey,  163 
Ky.  692,  174  S.  W.  502,  Floyd  County  v.  Owe- 
go  Bridge  Co.,  143  Ky.  603,  137  S.  W.  237. 
J.  I.  Case  Threshing  Machine  Co.  v.  Common- 
wealth, 177  Ky.  454,  197  S.  W.  940,  City  of 
Princeton  v.  Princeton  Electric  Light  &  Pow- 
er Co.,  166  Ky.  730,  179  S.  W.  1074,  Trustees 
of  Belleview  v.  Hohn,  82  Ky.  1,  5  Ky.  Law 
Rep.  730,  German  National  Bank  of  Coving- 
ton V.  City  of  Covington,  164  Ky.  292,  175  S. 
W.  330,  Ann.  Cas.  1917B,  189,  City  of  Pine- 
viUe  V.  Pinevllle  Bridge  Co.,  179  Ky.  375,  200 
S.  W.  659,  and  Worrell  Mfg.  Co.  v.  City  of 
Ashland,  159  Ky.  656,  167  S.  W.  922,  52  L.  R. 
A.  (N.  S.)  880.  But  according  to  our  view  the 
doctrine  of  those  cases  does  not  apply  to  the 
facts  before  us. 

The  Cohen  Case  was  not  prosecuted  upon 
the  theory  that  the  city  was  liable  for  money 
had  and  received  from  the  plaintiff,  for  the 
manifest  reason  that  he  had  paid  it  no  mon- 
ey, since  he  had  purchased  his  bond,  not  from 
the  city,  but  from  a  holder  who  had  received 
it  from  the  city  in  payment  for  work  for 
which  the  city  was  not  liable.  Without  going 
into  details,  in  the  other  cases  dffed  plaintiff 
sought  to  recover  from  the  municipality,  ei- 
ther for  articles  sold  to  it  without  it  having 
statutory  authority  to  purchase  them,  or 
without  authority  of  the  agent  who  made  the 
purchase  to  do  so,  or  for  services  rendered- 
in  the  construction  of  improvements  or  other* 


wise,  the  contract  for  which  was  Illegally 
made,  or  beyond  the  authority  of  the  munici- 
pality to  make.  To  illustrate:  The  dty  la 
not  liable  for  the  services  of  attorneys  when 
employed  by  an  agent  without  authority  to 
do  so  (City  of  Covington  v.  Hallam  &  Mey^s 
[Super.]  16  Ky.  Law  Rep.  128;  City  of 
Owensboro  v.  Weir,  95  Ky.  168,  24  S.  W.  115; 
District  of  Highlands  v.  Michie,  32  Ky.  Law 
Rep.  761,  107  S.  W.  216) ;  nor  for  the  repair 
of  a  county  road  under  a  contract  made  with 
the  county  judge  without  authority  (Floyd 
County  V.  Allen,  137  Ky.  575,  126  S..W.  124, 
27  L.  R.  A.  [N.  S.]  1125) ;  nor  for  the  build- 
ing of  a  bridge  when  the  contract  therefor 
was  not  entered  into  as  the  statute  r^uired 
(Floyd  County  v.  Owego  Bridge  Co.,  supra) ; 
nor  for  materials  bought  and  used  by  the 
city  clerk  without  authority  (Worrell  Mfg. 
C^o.  V.  City  of  Ashland,  159  Ky.  656, 167  S.  W. 
922,  52  L.  R.  A.  [N.  S.]  880) ;  nor  for  the  pur- 
chase of  machinery  for  the  use  of  the  munid- 
pallty  by  others  than  those  auU^orized  by  the 
statute  (J.  I.  Case  Threshing  Machine  Cto.  v. 
Commonwealth,  supra).  Certainly  the  mu- 
ni dpality  would  not  be  liable  where  the  con- 
tract, although  authorized  and  duly  entered 
into,  would  create  an  indebtedness  beyond 
the  constitutional  limit 

In  each  of  the  cases  referred  to,  and  many 
others  which  might  be  cited,  the  munidpality 
got  the  benefit  of  the  services,  and  it  was 
urged  that  it  ought  to  be  made  liable  on  a 
quantum  meruit  because  of  benefits  received; 
but  this  contention  was  denied  upon  the 
ground  that,  although  the  result  was  harsb, 
a  due  regard  for  the  protection  of  the  taxpay- 
er demanded  that  such  corporations  should 
be  held  strictly  to  their  statutory  authority  in 
the  making  of  contracts  and  the  expenditure 
of  public  funds ;  that  if  the  doors  were  once 
opened  for  the  violation  of  such  authority, 
the  treasury  might  he  depleted,  and  addition- 
al burdens  placed  upon  the  citizen  in  the  tray 
of  t(ure«.  In  other  words,  it  would  pave  the 
way  for  an  indiscriminate  expenditure  of 
public  funds,  with  a  possible  failure  to  ob- 
tain value  received.  Thus,  in  the  Worrell 
Mfg.  Co.  Case,  supra,  quoting  from  Belleview 
V.  Hohn,  82  Ky.  1,  in  laying  down  the  reason 
for  denying  liability  in  such  cases,  this  court 
said: 

"Courts  found  it  necessary  to  execute  the 
powers  expressly  granted,  and  to  refuse  to  make 
corporations  liable  upon  implied  promises  by 
reason  of  benefits  received.  This  is  done  for  the 
protection  of  the  inhabitants  of  the  corporation, 
and  because  the  only  power  the  corporation  has 
is  from  the  law  creating  it,  and,  instead  of 
recognizing  a  more  liberal  rule,  the  courts  are 
inclined  to  hold  corporations  and  their  agents 
within  the  letter  of  their  grant.*' 

Further  along  in  the  same  opinion,  as  if  to 
emphasize  the  reason  for  the  doctrine,  it  is 
said: 

"It  may  be  that  an  occasional  injustice  will 
result;  but  it  is  better  that  this  should  be 
than  that  the  taxpayers  of  a  dty*  whose  burdens 
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are  already  heavy,  thould  he  suhjeeied  io  an '  tiff,  but  with  money  furnished  by  the  tazpay- 


increaaed 
agents." 


lurden    imposed    by    unauthorized 


Again,  in  the  Ck>hen  Case,  supra,  it  is  said: 

"While*  the  equities  of  this  case  greatly  weigh 
in  favor  of  the  appellant,  and  the  result  seems 
harsh,  the  setting  aside  of  the  well-established 
principles  of  law,  to  save  him  from  tne  conse- 
quences, cannot  be  justified,  as  the  evil  con- 
sequences which  would  flow  from  a  contrary 
holding  would  be  unending.*' 

In  a  former  part  of  the  opinion  it  was 
shown  that  the  "evil  consequences"  referred 
to  were  those  that  would  operate  to  the  detri- 
ment of  the  taxpayer.  Indeed,  in  none  of  the 
cases  do  we  find  any  other  ground  upon 
which  to  base  the  doctrine  which  they  an- 
nounce, the  soundness  of  which  we  do  not 
question.  But,  like  all  other  doctrines  or 
rules  of  law,  when  the  reason  for  it  ceases, 
its  application  should  also  cease. 

In  the  instant  case  the  city,  by  its  council, 
had  authorized  the  mayor  and  clerk  to  issue 
bonds  of  the  nature  purchased  by  the  appel- 
lee Youngblood,  and  to  the  amount  which  he 
purchased.  After  that  he  applied  to  the 
mayor,  and  both  of  them,  acting  under  the 
belief  that  the  bonds  were  valid  (they  being 
duly  signed  and  executed),  he  issued  his 
check,  payable  to  the  city  of  Henderson,  and 
delivered  it  to  the  mayor,  receiving  therefor 
the  bonds  in  contest.  The  check  could  not  be 
cashed  without  being  legally  indorsed  by  the 
city,  and  the  fact  that  the  mayor  may  have 
wrongfully  Indorsed  the  check,  or  delivered  It 
to  one  to  whom  the  city  was  not  Justly  in- 
debted, cannot,  according  to  our  view,  affect 
the  rights  of  Youngblood;  for  if  the  check 
was  wrongfully  disposed  of,  either  by  an  un- 
authorized indorsement  or  an  unauthorized 
delivery,  such  facts  raise  questions  affecting 
the  city,  and  not  the  maker  of  the  check. 
The  facts  clearly  present  a  case  where  both 
parties  were  mistaken  as  to  the  right  of  the 
city  to  either  issue,  sell,  or  deliver  the  bonds, 
and  one  where  It  obtained  $1,100  from  appel- 
lee without  any  consideration  whatever.  In 
such  case,  can  it  be  said  that  it  would  be  a 
burden  upon  the  taxpayer  if  the  city  should 
be  required  to  rectify  this  mistake  and  to  re- 
store the  wrongfully  obtained  cash  considera- 
tion? We  think  not.  The  difference  between 
this  case  and  those  where  only  services,  ma- 
chinery, or  improvements  have  been  rendered 
or  furnished  the  municipality  is  perfectly  ap- 
parent. In  the  latter  class  of  cases  no  funds 
went  into  or  were  made  payable  to  the  treas- 
ury of  the  municipality,  and  if  It  were  made 
liable  the  treasury  would  be  drawn  on  without 
a  corresponding  amount  having  gone  Into  it, 
and  that,  too,  in  payment  for  services  or  arti- 
cles which  the  municipality  did  not  have  the 
right  to  purchase,  or,  if  so.  It  illegally  pur- 
chased them.  In  such  cases  the  amount  ad- 
Judged  to  be  paid  would  not  be  paid  with  a 
corresponding  sum  previously  paid  by  plain- 


er. The  difference  between  the  two  classes 
of  cases  affords  ample  room  for  the  applica- 
tion of  a  different  legal  principle.  Suppose 
the  dty  of  Henderson  had  possessed  the  au- 
thority to  issue  and  deliver  the  bonds  in 
4iuestion,  they  being  free  from  any  taint  of 
Illegality,  and  Youngblood  had  paid  for  them, 
but  the  city  declined  to  deliver  them,  either 
because  the  bonds  were  already  sold,  or  for 
any  other  reason;  could  it  then  be  said  that 
the  city  could  retain  the  money  upon  the 
ground  that  it  should  not  be  held  liable  upon 
an  implied  contract  to  refund  it,  or  upon  any 
other  ground?  Such  a  contention  would  be 
monstrous,  and  would  shock  the  conscience  of 
enlightened  Jurisprudence.  In  the  supposed 
case  the  transaction  would  be  nothing  more 
than  the  dty  agreeing  to  deliver  bonds,  and 
failing  to  do  sO  after  it  had  received  payment 
therefor. 

In  the  case  before  us  the  bonds  delivered 
were  in  fact  no  bonds.  They  were  mere 
scraps  of  paper,  and  we  are  unable  to  differ- 
entiate the  case  from  the  one  where  there  was 
a  failure  to  make  any  delivery.  But  it  is  In- 
sisted that  the  Worrell  Mfg.  Co.  Case,  and 
others  referred  to,  hold  that  a  municipality 
cannot  be  held  on  an  Implied  contract,  and 
such  seems  to  be  the  holding  of  that  opinion ; 
but  the  expressions  therein  with  reference 
to  the  rule  were  made  in  the  liieht  of  the 
faets  being  dealt  with,  whidi  were  entirely 
dissimilar  to  those  here  presented,  in  that 
the  collection  was  not  sought  for  money  paid 
to  the  municipality.  However,  if  the  doctrine 
of  that  and  other  cases  should  be  construed 
to  be  of  universal  application,  so  as  to  in-  ^ 
elude  cases  like  the  one  before  us,  there  are 
still  grounds  upon  which  the  plaintiff  ought 
to  be  entitled  to  recover — ^they  being  (a)  pay- 
ment of  money  by  a  mistake;  and  (b)  a 
fraudulent  obtention  of  the  money  by  the  mu- 
nicipality for  which  it  should  be  made  liable 
in  tort  Indeed,  to  so  hold  is  nqt  a  departure 
from  the  doctrine  of  the  cases  relied  on  by  the 
city  and  referred  to  above,  for  it  is  recognized 
in  them  that  the  plaintiff,  although  unable  to 
collect  from  the  municipality,  may  recover 
the  consideration  furnished  by  him,  if  he  can 
obtain  it  either  with  or  without  the  processes 
of  the  court.  Thus  in  the  Owego  Bridge  Co. 
Case,  supra,  referring  to  the  rule  as  an- 
nounced by  the  Supreme  Court  of  the  United 
States  in  Marsh  v.  Fulton  County,  10  Wall. 
676, 19  U  £d.  1040,  this  court  said: 

'The  obligation  to  do  justice  rests  upon  all 
persons,  natural  and  artificial,  and  if  a  county 
obtain  money  or  propeity  of  others  without 
authority,  the  law,  independent  of  any  statute, 
will  compel  restitution  or  compensation.  Un- 
der this  rule,  Floyd  county  will  not  be  permit- 
ted to  retain  the  bridges  and  not  pay  for  them. 
Appellant  having  declined  to  pay  for  the  bridg- 
es, appellee  wiU  be  i>ermitted  to  remove  the 
bridges  and  all  the  material  which  it  furnished 
in  their  construction/* 
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The  same  right  of  the  plaintiff  is  upheld  in 
the  cases  of  City  of  Bardwell  v.  Southern 
Engine  &  Boiler  Works,  130  Ky.  222,  118  S. 
W.  97,  20  L.  R.  A.  (N.  S.)  110.  and  Floyd 
CJounty  V.  AUen,  137  Ky.  675,  126  S.  W.  124, 
27  L.  R.  A.  (N.  S.)  1125.  See,  also,  Dillon  on 
Municipal  Corporations,  §  961 ;  the  text  being 
supported  by  cases  from  many  of  the  states 
of  the  Union. 

It  will  be  noticed  that  the  principle  last  re- 
ferred to  permits  the  plaintiff  to  recover  the 
property  which  his  services  furnished  or  cre- 
ated, if  obtainable,  and  it  permits  him  to  re- 
cover from  the  municipality  "money"  which 
it  had  obtained  from  him  without  authority. 
But  we  are  not  without  authority  from  this 
court  holding  that  money  illegally  paid,  or 
paid  without  consideration,  to  a  municipality, 
may  be  recovered  from  it.  In  the  case  of 
Trustees  of  Town  of  Stanforrf  v.-Hite,  2  Ky. 
Law  Rep.  386,  and  reported  in  full  in  11  Ky. 
Opinions,  145,  it  was  held  that  one  who  paid 
to  the  city  money  for  a  license  which  had  been 
issued  under  a  void  ordinance  could  be  re- 
covered by  the  payor  in  a  suit  against  the 
city,  upon  the  ground  that  it  had  been  paid 
by  a  mistake  and  without  consideration.  In 
the  course  of  the  opinion  this  court,  through 
Judge  Pryor,  said: 

"The  corporation  has  no  right  to  this  appel- 
lee's money.  He  was  under  neither  a  legal  nor 
moral  obligation  to  pay  it ;  and,  having  received 
no  consideration  in  any  manner  by  reason  of 
its  pasrment,  the  corporation  was  properly  re- 
quired to  refund  it." 

This  is  in  accord  with  the  fundamental 
principles  of  Justice,  and  does  not  come  with- 
in the  rule  requiring  the  court  to  protect  the 
taxpayer  by  a  strict  construction  of  the  pow- 
ers and  authority  of  the  municipality  or  its 
agents,  since  he  never  had  any  interest  in  the 
fund  to  be  protected,  having  in  no  way  con- 
tributed to  it,  and  we  unhesitatingly  adopt  it 
as  the  correct  doctrine,  in  order  to  carry  out  I 
the  principles  of  right.  Justice,  and  honesty  ; 
between    individuals,    whether   artificial   or  I 
natural.    But  we  go  no  further  than  to  apply  [ 
the  principle  herein  announced  to  the  facts  I 
of  this  case.    The  record  does  not  show  that  j 
the  city  was  indebted  beyoud  the  constitu- 
tional limit,  and  this  defense  cannot  prevail, 
even  if  it  be  conceded  that  the  fact  could  be 
relied  on  in  a  case  like  this. 

[2,  3]  Since  the  pendency  of  the  appeal,  a 
motion  has  been  made  in  this  court  by  the 
original  defendants  for  a  cross-appeal  against 
plaintiff  (a  coappellee),  which  motion  was  sus- 
tained, and  it  is  now  insisted  that  plaintiff's 
petition  should  hav«<been  dismissed  in  so  far 
as  it  sought  Judgment  against  defendants, 
Youngblood  and  i^ife,  for  the  $800  represent- 
ed by  the  unpaid  dty  bonds  given  as  part 
consideration  for  the  property  purchased. 
We  do  not  think,  however,  that  defendants 
can  in  this  court  question  the  Judgment  ren- 
dered against  them  through  the  prosecution 


of  the  attempted  cross-appeaL  A  cross-ap- 
peal is  allowable  to  an  appellee  against  a.n 
appellant  only,  and  not  against  a  coappellee. 
This  rule  as  applicable  to  practice  in  ap- 
pellate courts  is  without  exemption  so  far 
as  we  are  aware.  Indeed,  the  right  of  ap- 
peal in  any  case,  as  well  as  the  right  to  a 
cross-appeal,  is  purely  statutory,  and  un- 
less it  is  provided  for  by  statute  the  liti- 
gant cannot  Insist  on  it.  3  C.  J.  352.  Un- 
der this  rule  the  statute  may  provide  for  an 
appeal  without  providing  for  a  cross-appeal, 
in  which  case  no  cross-appeal  can  be  pros- 
ecuted. Hence,  in  the  au&ority  Just  refer- 
red to,  It  is  said : 

"As  the  right  of  appeal  is  purely  statutory, 
where  one  party  takes  an  appeal,  the  other 
party  cannot  take  a  cross-appeal,  unless  it  is 
authorized  by  statute." 

Although  section  755  of  the  Civil  Code  pro- 
vides for  the  prosecution  of  a  cross-appeal, 
it  has  been  construed  to  confine  the  ri^t 
to  an  appellee  dissatisfied  with  some  relief 
granted  against  him  in  favor  of  an  appel- 
lant. Smith,  Adm*x,  v.  Bank,  1  Mete.  575; 
Gaar  v.  Bank  Co.,  11  Bush,  180,  21  Am.  Eep. 
209;  Home  Insurance  Co.  v.  Gaddis,  3  Ky. 
Law  Rep.  159;  McKay  v.  Mayes,  32  S.  W.  606, 
17  Ky.  Law  Rep.  827 ;  Marion  National  Bank 
v.  Phillips,  35  S.  W.  910,  18  Ky.  Law  Rep. 
159;  Asher  v.  Helton,  101  S.  W.  350,  31  Ky. 
Law  Rep.  9;  Hessig  v.  Hessig's  Adm'r,  130 
Ky.  685,  113  S.  W.  851;  and  Matney  v.  Ed- 
monds, 179  Ky.  243,  200  S.  W.  365.  In  the 
case  last  mentioned  this  court  in  announcing 
the  rule,  said: 

"A  cross-appeal  is  only  allowable  in  belialf  of 
an  appellee  against  an  appellant;  it  is  not 
permissible  against  a  coappdlee." 

The  other  cases  referred  to  state  the  rule  in 
equally  emphatic  terms.  If  an  app^ee  de- 
sires a  review  of  any  Judgment  which  his  co- 
appellee obtained  against  him,  his  only  remedy 
is  to  prosecute  an  original  appeal  since  under 
the  rule,  supra,  he  may  not  obtain  such  re- 
view through  the  medium  of  a  cross-appeal. 
It  might  be  insisted  that,  the  cros»-appeal 
having  been  heretofore  granted,  it  is  now  too 
late  to  deny  it;  but  the  same  conditions  will 
be  found  to  exist  in  the  cases,  supra,  wherein 
the  relief  by  cross-appeal  was  denied  on  final 
hearing,  although  the  motion  was  previously 
granted.  Besides,  such  a  motion,  when  made 
in  this  court,  is  generally  sustained  as  a  mat- 
ter of  course,  but  when  the  case  is  heard  up- 
on its  merits  it  will  be  allowed  or  disallowed 
according  to  the  appellee's  right  thereto. 

In  this  case  there  is  yet  ample  time  for  the 
prosecution  of  an  original  appeal  by  Young- 
blood  and  virlfe  against  plaintiff,  if  such  a 
course  is  desired.  For  manifest  reasons  we 
therefore  decline  to  express  any  opinion  up- 
on the  questions  sought  to  be  raised  hy  the 
attempted  crossrappeal. 

Wherefore  the  petition  for  a  rehearing  is 
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sustained,  Uie.former  opinion  withdrawn,  the 
•cross-appeal  disallowed,  and  the  Judgment 
affirmed* 


LEE  V.  GRIFFIN. 
-(Court  of  Appeals  of  Kentucky.    Sept  19, 1^19.) 

Appeal  from  Circuit  Court,  Clinton  Cojmty. 

Action  by  J.  W.  Griffin  against  W.  T.  Lee. 
From  the  judgment  rendered,  defendant  appeals. 
Affirmed. 

S.  G.  Smith,  of  Albany,  for  appellant. 

Klza  Bertram,  of  Albany,  for  appellee. 

QUIN,  J.  Appellee,  as  plaintiff  below,  filed 
this  suit,  seeking  the  dissolution  and  settlement 
of  a  copartnership  with  appellant.  Appellant 
was  engaged  in  the  distillation  of  whisky  and 
brandy.  Under  a  verbal  agreement  appellee  ob- 
ligated himself  to  pay  appellant  $700  and  he 
was  to  operate  the  distillery;  the  profits  and 
expenses  to  be  shared  equally.  Shortly  after 
entering  into  said  agreement,  appellant  moved 
to  Tennessee,  leaving  his  brother  and  nephew 
to  look  after  his  interests.  After  operating  the 
plant  for  several  months,  the  brother  on  one  oc- 
•casion  gave  such  an  exhibition  of  his  shooting 
propensities,  accompanied  with  divers  threats 
against  appellee,  as  to  cause  the  latter  to  quit 
the  business  and  sue  for  a  settlement. 

Appellant  admitted  a  partnership  agreement, 
one  different,  however,  from  that  alleged  in  the 
petition,  but  he  claims  appellee  never  performed 
his  part  of  the  contract.  The.  cause  was  refer- 
red to  the  nuister  commissioner,  proof  taken, 
and  in  a  splendid  report  the  master  found 
that  appellant  was  indebted  to  appellee  in  the 
sum  of  ^1,259.55.  With  commendable  care  and 
detail  the  several  debits  and  credits  claimed  by 
the  parties  are  fairly  dealt  with,  fully  e^tplained,* 
and  properly  treated.  It  is  conceded  thnt  a  p'art- 
nership  existed.  This  being  true,  there  remained 
•only  the  question  of  accounting.  Appellant  fails 
to  show  wherein  the  report  is  erroneous  in  any 
respect. 

Considering  the  indefinite  character  of  evi- 
dence adduced  by  appellant,  and  the  fact  that 
it  furnished  practically  no  aid  or  assistance  to 
the  court  or  master  in  arriving  at  the  correct 
sum  due,  appellant  has  fared  exceedingly  well, 
and  certainly  has  no  cause  to  complain  of  the 
conclusion  reached. 

The  judgment  confirms  and  approves  the  re- 
port of  the  master,  and,  finding  no  error 'there- 
in, same  is  accordingly  affirmed. 


HARNED  et  al.  v.  WISE  et  al.  (two  cases). 

WISE  V.  HARNED  et  al. 

(Court  of  Appeals  of  Kentucky.    May  16,  1919. 
Rehearing  Denied   Sept.   30,   1919.) 

1.  Wills    ^=»324(4)  —  ExECtrrioN  —  Ques- 
tion rOR  JtJBY. 
Where  the  physician  who  signed  testator's 
name,   as   well   as   attesting   witness,   testified, 
-without  contradiction,   that   testator   requested 


the  physician  to,  sign  for  him  as  Ky.  St  $  4823, 
authorlECS,  court  did  not  err  in  giving  an  in- 
struction assuming  that  the  will  was  duly  ex- 
ecuted. 

2.  WiLis  ^=:»324(3)  —  Contest  —  Mental 
Incapacity  and  Undue  Influence— Ques- 
tion FOR  THE  Jury. 

Where  there  were  circumstances  showing 
mental  incapacity  and  undue  influence  in  pro- 
curing the  will  and  direct  and  positive  evidence 
to  the  contrary,  it  was  proper  to  deny  a  per- 
emptory instruction  in  favor  of  contestants. 

3.  Wills*  <S=>598  —  Construction  —  Dis- 
position OF  Fee. 

A  will  which  appointed  testator's  sister  as 
executrix  and  then  gave  her  the  "entire  con- 
trol and  division"  of  his  estate,  with  directions 
to  pay  certain  specific  bequests,  conferred  the 
power  of  absolute  disposition,  and  she  took  th( 
fee  in  all  of  testator's  property  not  specifically 
bequeathed. 

4.  Wills  <S=>733(1)  —  Construction  — 
"Make"— Time  for  Payment  of  Bequests. 

Wl^re  testator  gave  his  executrix  entire 
control  and  division  of  his  estate  and  directed 
her  to  "make"  certain  specific  bequests,  the 
word  "make**  was  used  in  a  sense  of  "pay,**  and 
the  bequests  took  effect  and  were  payable  imme- 
diately on  testator's  death. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Make.] 

Appeals  from  Circuit  Court,  Nelson 
County. 

Actions  between  Ben  Hamed  and  others 
and  Belle  Wise  and  others,  and  between 
Elisha  Harned  and  others  and  Belle  Wise 
and  others,  and  between  Belle  Wise  and 
Elisha  Harned  and  others  involving  the  con- 
struction of  a  will  of  Hundley  Troutman, 
deceased,  were  appealed  and  considered  in 
this  one  opinion.  In  the  first  and  second 
cases  the  judgments  are  affirmed,  while  on 
the  appeal  of  the  last  Judgment  is  reversed 
and  cause  remanded,  with  directions. 

Nat  W.  Halstead,  Osse  W.  Stanley,  and 
Frank  E.  Daugherty,  all  of  Bardstown,  for 
Ben  Hamed  and  others  and  Elisha  Harned 
and  others. 

C.  T.  Atkinson,  John  A.  Fulten,  and  Kelley 
&  Kelley,  all  of  Bardstown,  for  Wise  and 
others. 

CLAY,  C.  These  three  appeals  involve  the 
validity  and  construction  of  the  will  of 
Hundley  Troutman,  deceased,  and  will  be  con- 
sidered  in   one   opinion. 

The  will  in  question  is  as  follows: 

"Jewish  Hospital,  Liouisville,  Ky., 
"Feb.  23,  1917. 
"I  wish  to  appoint  Mrs.  Belle  Wise,  my  half 
sister,  as  my  executrix  without  bond. 

"I  wish  to  leave  her  the  entire  control  and 
division  of  my  estate.  I  direct  her  to  make  the 
following   bequests:     To   the  children   of   Mrs. 
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Ruth  EngliBh  (deceased)  each  ($1,000)  one  thou- 
sand dollars.  To  William  Geohegan  ($500)  ^^^ 
hundred   dollars.  Hundley  Troutman, 

"By  G.  P.  Grisby. 
"Witnesses: 

"Emma  E.  Berlinsky,  R.  N. 
"Dr.  H.  S.  Harned." 


The  will  was  sustained  by  the  Jury,  and  we 
shall  first  discuss  the  ralings  of  that  trial. 

[1]  The  point  is  made  that  the  court  erred 
in  assuming  in  its  instructian  that  the  will 
was  duly  executed,  and  in  telling  the  jury 
to  find  for  the  will  unless  they  believed  from 
the  evidence  that  at  the  time  of  its  execution 
the  testator  was  not  of  sound  mind,  or  that 
the  execution  of  the  paper  was  procured  by 
undue  influence. 

Under  our  statute,  the  will  may  be  signed 
by  the  testator  or  by  some  one  else  in  his 
presence  and  by  his  direction.  Section  4828, 
Ky.  Statutes.  Here,  the  physician,  who  sign- 
ed the  testator's  name,  as  well  as  the  attest- 
ing witnesses,  all  say  that  the  testator  re- 
quested the  physician  to  sign  for  him.  These 
witnesses  are  not  contradicted  or  impeached. 
Hence  the  court  did  not  err  in  assuming  that 
the  will  was  duly  executed  by  the  testator. 
Bramel  v.  Bramel,  101  Ky.  64,  39  &  W.  520, 
18  Ky.  Law  Rep.  1074;  Woodford  v.  Buckner, 
111  Ky.  241,  63  S.  W.  617,  23  Ky.  Law  Rep. 
627. 

.  [2]  Another  insistence  is  that  the  contest- 
ants were  entitled  to  a  peremptory  instruc- 
tion. We  have  carefully  considered  the  evi- 
dence, and,  while  there  were  certain  circum- 
stances tending  to  i^ow  mental  incapacity 
and  undue  influence,  there  was  direct  and 
positive  evidence  to  the  contrary.  In  view  of 
this  conflict  in  the  evidence,  the  questions 
were  for  the  jury  and  not  for  the  court, 
and  the  court  did  not  err  In  so  holding. 

[3]  2.  In  construing  the  will,  the  chancel- 
lor upheld  the  bequests  to  the  children  of 
Mrs.  Ruth  English  and  to  William  Geohegan, 
but  held  that  Mrs.  Wise  took  nothing  under 
the  will.  To  sustain  the  construction  so  far 
as  Mrs.  Wise  is  concerned,  it  is  argued  that 
she  was  first  appointed  executrix.  She  was 
then  given  the  entire  control  and  division 
of  the  estate  as  executrix,  and  no  words  were 
employed  that  would  indicate  that  any  prop- 
erty of  any  kind  was  devised  to  her  personal- 
ly. If  this  construction  be  correct,  then  the 
sole  purpose  of  the  testator  in  making  the 


will  was  to  make  the  bequests  to  the  English 
children  and  William  Geohegan,  and  he  died 
intestate  as  to  the  greater  portion  of  bis 
property.  We  are  not  prepared  to  take  sudi 
a  narrow  view  of  the  will  If  the  testator 
merely  intended  to  make  the  specific  bequests 
mentioned,  it  is  not  perceived  wliy  he  should 
have  employed  the  words,  "I  wish  to  leave  to 
her  the  entire  control  and  division  of  my 
estate."  In  our  opinion  the  phrase,  "entire 
control,"  when  unqualified,  implies  complete 
dominion,  and  "complete  dominion*'  carries 
with  it  the  power  of  absolute  disposition, 
and  therefore  the  fee.  Welch  v.  Gist,  101 
Md.  606,  61  AtL  666.  Here,  the  only  limita- 
tion on  the  "entire  control"  given  to  Mrs. 
Wise  was  the  direction  to  pay  certain  be- 
quests to  certain  legatees.  With  these  ex- 
ceptions she  was  given  "the  entire  control 
and  division  of  the  estate,"  and  not  merely 
that  portion  of  the  estate  specifically  devised. 
Thus  she  was  given  the  right  to  dij^>ose  of 
the  remainder  of  the  estate  as  she  saw  fit, 
and  this  i)ower,  being  wholly  discretionary, 
was  not  annexed  to  the  office  of  executrix 
but  was  given  to  her  individually.  Hill  v. 
Fisfce  et  al.,  69  Misc.  Rep.  507,  125  N.  Y. 
Supp.  1027.  We  therefore  conclude  that  Mrs. 
Wise  took  the  fee  in  all  the  testator's  prop- 
erty not  specifically  bequeathed  to  the  chil- 
dren of  Mrs.  Ruth  £biglish  and  William 
Geohegan.  The  judgment  of  the  chancellor 
not  being  in  accord  with  these  views  is  there- 
fore erroneous.  However,  the  Judgment  is 
correct  so  far  as  the  bequests  to  the  children 
of  Mrs.  English  and  to  William  Geohegan 
are  concerned. 

[4]  Since  the  testator  was  disposing  of  bis 
own  estate,  it  is  clear,  we  think,  that  he  did 
not  Intend  merely  to  direct  Mrs.  Wise  to  be- 
queath the  sums  named  to  the  English  chil- 
dren and  to  William  Geohegan,  but  used  the 
word  "make"  in  the  sense  of  "pay,"  and 
that  the  clause  should  be  construed  as  if  it 
had  read,  "I  direct  her  to  pay  the  following 
bequests."  Hence  the  bequests  took  effect 
and  were  payable  immediately  upon  the  tes- 
tator's death. 

In  the  cases  of  Ben  Harned,  etc.,  v.  Belle 
Wise,  etc.,  and  Ellsha  Harned,  etc.,  v.  Belle 
Wise,  etc.,  the  judgments  are  afitaned.  On 
the  appeal  of  Belle  Wise  v.  Ellsha  Harned* 
etc.,  the  jud^nnent  is  reversed,  and  cause  re- 
manded, with  directions  to  enter  Judgment 
in  conformity  with  this  opinion. 


Digitized  by 


Google 


Kyj 


McBRAYBSR'S  ADM'RS  et  aL  y.  YATES  et  al. 


^Court   of    Appeals   of    Kentucky, 
1919.) 


Sept    24, 


1.  Wills  €=»767— Sale  ArtKB  Bxbcution  or 
Will  Wobks  ADSMPrionr  Whebe  Devisees 
ABE  Not  Hbibs. 

Common-law  rule  that  a  sale  by  testator, 
after  making  his  will,  of  land  or  personal  prop- 
erty thereby  devised  or  bequeathed,'  revoked 
devise  or  worked  ademption  of  legacy,  though 
not  in  force  where  legatee  is  an  heir  of  testator, 
since  enactment  of  Ky.  St.  {  2068,  is  applicable 
where  devisees  are  not  heirs. 

2.  Wills  ^b9770  —  Bubden  ot  Pbooi"  of 
Ademption  on  Those  GLAnhNo  Against 
Will. 

Burden  of  showing  that  testator,  by  selling 
-property  theretofore  devised  or  bequeathed  by 
will,  intended  to  effect  an  ademption,  according 
to  Ky.  St  i  2068,  is  on  those  claiming  against 
wilL 

3.  Wills  «=»767  —  Subsequent  Sale  of 
Homestead  Wobkbd  Ademption  Against 
Devisees  Not  Heibs. 

Where  testatrix  devised  "one-third  interest 
in  my  homestead"  and  '*equal  shares  in  my 
homestead,'*  without  use  of  word  '^proceeds," 
«he  devised  homestead  itself,  and  not  proceeds 
of  sale  thereof,  so  that  her  subsequent  sale  of 
homestead  worked  an  ademption,  where  dev- 
isees were  not  heirs,  under  Ky.  St  |  2068. 

Appeal  from  Circnit  Court,  Anderson 
County. 

Action  between  Mary  W.  McBrayer's  ad- 
ministrators and  others  and  James  Yates 
and  others.  From  the  Judgment  rendered, 
the  former  appeal.    Affirmed. 

Will  D.  Jesse,  of  Versailles,  and  L.  W. 
McKee,  of  Lawrenceburg,  for  appellants. 

U  H.  Carter  and  Stanley  Trent,  both  of 
Lawrenceburg,  for  appellees. 

CLAY,  C.  Mary  W.  McBrayer  died  testate 
and  a  resident  of  Anderson  county  on  July 
19,  1915.  Her  will,  which  was  executed  on 
Kovember  22,  1911,  is  as  follows: 

"I,  Mary  W.  McBrayer,  of  Lawrenceburg, 
Anderson  county,  Kentucky,  do  make  this  my 
last  will  and  testament,  hereby  revoking  all 
other  wills  made  by  me. 

*To  Percy  'A  Whilden— son  of  Mary  Moore 
Whilden— I  will  one-third  interest  in  my  *home- 
stead  in  Lawrenceburg,  Kentucky,  to  be  left 
in  trust  of  Charles  M.  Dedman  until  he  reaches 
the  age  of  twenty-one. 

"To  Wallace  M.  Bartlett  and  McBrayer 
Moore,  I  will  equal  shares  in  my  homestead — 
with  furniture,  library  and  pictures,  my  silver 
I  give  to  McBrayer  Moore. 

"To  my  brother,  J.  W.  Wallace  of  Roanoke, 
Mo.,  I  give  one  thousand  dollars— and  I  wish 
my  niece,  Sallie  H.  McKee,  to  have  one  thou- 
sand doUars.     I  hold  of  my  nephew,  Chas.  M. 
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Dedman    of   Harrodsburg,   Ky.,    for   fifty-four 
hundred  dollars,  dated   April  19th,  1892— 

*'0n  this  note  he  has  been  paying  an  annual 
interest  of  six  per  cent.  My  nephew  has  not 
only  paid  the  interest  due  on  tiiis  note,  but 
on  July  7,  1910,  he  paid  me  fifteen  hundred  dol- 
lars on  the  principal  of  said  note,  and  will 
probably  pay  other  sums  as  my  needs  may  re- 
quire. I  therefore  devise  to  Chas.  M.  Dedman 
the  sum  of  fifty-four  hundred  dollars,  but  this 
devise  is  to  be  credited  by  whatever  part, 
if  any,  of  the  aforesaid  note  which  may  re- 
main unpaid  at  my  death." 


Percy  T.  Whilden,  Wallace  M.  Bartlett,  and 
McBrayer  Moore,  the  devisees  of  the  home- 
stead, were  not  related  to  the  testatrix,  but 
were  the  descendants  of  her  deceased  hus* 
band.  A  few  months  prior  to  her  death,  the 
testatrix  sold  her  homestead  to  Mrs.  Wallace 
M.  Bartlett,  one  of  the  devisees,  for  the  sum 
of  112,000,  of  which  $4,000  was  paid  in  cash, 
and  a  note  executed  for  the  balance.  After 
the  death  of  the  testatrix,  the  note  was  paid 
to  the  administrator  with  the  will  annexed. 

In  this  action  to  settle  the  estate  of  the 
testatrix,  the  devisees,  Percy  T.  Whilden, 
Wallace  M.  Bartlett,  and  McBrayer  Moore, 
claimed  that  they  were  entitled  to  the  pro- 
ceeds of  the  note  given  in  part  payment  for 
the  homestead.  Their  claim  was  contested 
by  J.  W.  Wallace  and  Sallie  H.  McKee,  the 
heirs  of  the  testatrix.  On  final  hearing  the 
chancellor  adjudged  that  the  devise  of  the 
homestead  was  revoked  or  adeemed  by  the 
sale  thereof  made  by  the  testatrix  during  her 
lifetime.    The  devisees  appeal. 

[1,2]  Formerly  a  sale  by  a  testator,  after 
making  his  will,  of  eitlier  land  or  personal 
property  thereby  devised  or  bequeathed,  was 
a  revocation  of  the  devise  or  an  ademption 
of  the  legacy.  It  was  not  a  question  of  in- 
tention. The  ademption  was  effected  upon 
the  principle  that  the  subject  was  annihilated 
or  its  condition  so  changed  that  nothing  re- 
mained to  which  the  terms  of  the  will  could 
apply.  Wickliffe's  Ex'r  v.  Preston  et  ux.,  4 
Mete.  178;  Durham's  Adra'r  v.  Clay,  142  Ky. 
06,  134  S.  W.  153.  Since  the  adoption  of  the 
Revised  Statutes,  however,  the  rule  is  other- 
wise as  to  devises  and  bequests  to  an  heir 
of  the  testator,  no  ademption  being  effected 
by  a  subsequent  sale  of  the  property  devised 
or  bequeathed,  unless  the  testator  so  intend- 
ed, and  the  burden  of  showing  such  Inten-. 
tlon  rests  on  those  claiming  against  the  will. 
Rev.  Stat  chapter  46,  article  3;  section 
2068,  Ky.  Statutes;  Hocker  v.  Gentry,  3 
Mete.  473.  Here  the  devisees  are  not  heirs 
of  the  testatrix.  Hence  the  common-law  rule 
applies,  unless  it  can  be  said  that  she  de- 
vised the  proceeds  of  her  homestead  and  not 
the  homestead  itself.  Miller's  Ex'r  v.  Ma- 
lone,  109  Ky.  133,  58  S.  W.  708,  22  Ky.  Law 
Rep.  635,  96  Am.  St  Rep.  338.  The  language 
of  the  will  is: 


^s»For  other  cases  see 


same  topic  and  KBT -NUMBER  in  all  Key-Numbered  Digests  and  Indexes 

Digitized  by  LjOOQIC 


816 


il4  SOUTHWESTERN  REPORTER 


(Ky. 


'*To  Percy  T.  Whilden— son  of  Mary  Moore 
Whilden— I  will  one-third  interest  in  my  home- 
stead in  Lawrenceburg,  Kentucky,  to  be  left  in 
trust  of  Charles  M.  Dedman  until  he  reaches 
the  age  of  twenty-one. 

*rro  Wallace  M.  Bartlett  and  McBrayer 
Moore  I  will  equal  shares  in  my  homestead." 

[3]  The  word  "proceeds"  is  not  mentioned. 
There  is  no  positive  direction  that  the  home- 
stead be  sold.  The  mere  fact  that  the  interest 
of  Percy  T.  Whilden  was  to  be  held  in  trust 
until  he  reached  the  age  of  21  is  not  suffi- 
cient to  show  that  a  sale  of  the  property  was 
even  contemplated,  much  less  directed.  It 
is  clear,  therefore,  that  the  testatrix  devised 
to  each  of  the  devisees  a  one-third  Interest 
in  the  homestead  itself,  and  not  a  one-third 
interest  in  the  proceeds  of  the  homestead. 
That  being  true,  the  sale  of  the  homestead 
worked  an  ademption. 

Judgment  affirmed. 


McCLAIN  et  aL  ▼.   BOTETT. 

(Court  of  Appeals  of  Kefttucky.     Sept  10, 
19ia) 

Tbial   ^=»16d— Dibscted  Verdict. 

Where  there  was  not  sufficient  evidence  to 
take  case  to  the  jury,  court  did  not  err  in  di- 
recting verdict  for  defendant 

Appeal  from  Circuit  Court  Graves  County. 

Action  by  R.  F.  McClaln  and  another 
against  R.  E.  Boyett  Verdict  directed  for  de- 
fendant, and  plaintiffs  appeal.    Affirmed. 

W.  J.  Webb,  of  Mayfield,  for  appellants. 
Bobbins  &  Robbins  and  M.  B.  Holifield,  all 
of  Mayfield,  for  appellee. 

CLAY,  C.  R.  F.  McClaln  and  W.  B.  Sulli- 
van were  sureties  for  Oscar  Elmore  on  a 
note  for  |2,000  to  the  First  National  Bank  of 
Mayfield.  When  the  note  became  due,  Mc- 
Claln and  Sullivan  claimed  that  they  de- 
clined to  renew  it  unless  Elmore  would  fur- 
nish additional  security.  Elmore  requests 
R.  E.  Boyett  to  indorse  for  him,  and  Mc- 
Claln and  Sullivan  as  sureties,  and  Elmore  as 
principal,  executed  to  Boyett  a  note  for 
$2,000,  which  Boyett  Indorsed  to  the  bank, 
and  the  proceeds  thereof  were  used  to  pay  the 
note  on  which  McClaln  and  Sullivan  were 
sureties.  Some  building  association  stock 
was  attached  as  collateral  security  to  the 
note  on  which  Boyett  was  indorser.  Early 
in  the  year  1916  Su^ivan  claimed  that  the 
dates  on  the  building  association  stock  were 
forged,  and  gave  Elmore  30  days  in  which  to 


raise  the  money.  Thereupon  Elmore,  with 
McClaln  and  Sullivan  as  sureties,  executed  a 
30-day  note  for  $2,000  to  the  bank,  and  paid 
the  $2,000  note  on  which  Boyett  was  Indorser. 
Boyett  did  not  sign  the  30-day  note  either 
as  surety  or  indorser.  When  the  latter  note 
became  due  on  A^pril  18, 1916,  it  was  paid  by 
Sullivan  and  McClaln.  About  six  months 
later,  McClaln,  Sullivan,  and  Boyett  executed 
a  joint  note  to  the  bank  for  $2,139.28,  dated 
October  18, 1916,  and  payable  in  four  months. 

Claiming  that  they  had  paid  the  note  of 
October  18,  1916,  and  that  Boyett  was  Jointly 
liable  as  surety  thereon,  McClaln  and  Sulli- 
van brought  this  suit  against  Boyett  to  recov- 
er one-third  of  the  note,  or  the  sum  of  $713.09. 
Boyett  pleaded  that  the  note  was  executed 
without  consideration,  and  solely  for  the  use 
and  benefit  of  McClaln  and  SuUlvan.  In 
addition  to  denying  the  allegations  of  the:  an- 
swer, McClaln  and  Sullivan  pleaded  in  sub- 
stance the  facts  above  set  out  and  alleged 
that  they  declined  to  renew  the  note  on  which 
they  were  sureties  for  Elmore  unless  he  ob- 
tained additional  security;  that  thereupon 
Elmore  procured  Boyett  to  indorse  the  note 
given  in  renewal  of  the  former  obligation; 
that  when  the  30-day  note  was  executed  to 
the  bank  Boyett  agreed  to  bie  bound  thereon 
as  theretofore,  but,  not  being  In  Mayfield,  he 
instructed  plaintiffs  to  sign  the  note,  and 
stated  that  he  would  continue  upon  same, 
and  would  be  bound  thereon  the  same  as  if 
he  had  signed  the  renewal;  that  thereafter 
Boyett  agreed  with  plaintiffs  that  he  was 
bound  thereon  and  signed  with  plaintiffs  the 
note  on  which  suit  was  brought 

At  the  conclusion  of  the  evidence,  the  trial 
court  directed  the  jury  to  return  a  verdict 
in  favor  of  the  defendant.    Plaintiffs  appeal. 

It  is  conceded  by  counsel  that  plaintiffs' 
right  to  contribution  from  defendant,  Boyett, 
depends  on  whether  Boyett,  though  appearing 
on  the  original  note  as  a  mere  indorser,  was 
in  fact  a  joint  surety  with  plaintiffs.  In  view 
of  the  insufficiency  of  the  evidence  we  deem 
it  unnecessary  to  decide  whether  parol  evi- 
dence Is  admissible  under  the  Negotiable 
Instrument  Act  to  show  that,  as  between  the 
parties  to  the  instrument,  an  indorser  is  a 
joint  surety  with  certain  of  the  makers.  Nei- 
ther McClaln  nor  Sullivan  was  present  when 
Boyett  indorsed  the  note,  'and  neither  they 
nor  any  other  witness  testified  that  he  ever 
agre<)d  to  be  bound  on  the  note  as  a  joint 
surety.  On  the  contrary,  both  Boyett  and 
Elmore  testified  that  Boyett's  only  agreement 
was  to  sign  the  note  as  an  Indorser.  Since 
plaintiffs'  evidence,  even  if  admissible,  was 
not  sufficient  to  take  the  case  to  the  jury,  it 
follows  that  the  court  did  not  err  in  directing 
a  verdict  for  the  defendant. 

Judgment  affirmed. 
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COLB-McINTYRE-NORFLEET  CO.  v. 
HOLLOWAY. 

(Supreme  Court  of  Tennessee.    June  12,  1919. 

Response  to  Petition  to  Rehear, 

Sept  2D,  1919.) 

t.  Customs  and  Usaoes  <S=>5  —  Coubse  of 
Trade  of  Certain  Dsaxjers,  Not  Amount- 
ing TO  Custom,  Insufficient  to  Bind  De- 
fendant. 
In  an  action  for  failure  to  deliver  meal  pur- 
chased, the  seller-  denying  that  it  accepted  the 
tentative  contract  made  by  its  agent,  the  proof 
that  some  jobbers  in  the  seller's  city  uniformly 
filled  such  orders,  unless  the  buyer  was  notified 
to  the  contrary,  not  amounting  to  a  custom, 
heti  valueless  to  make  a  case  for  plaintiff  buyer. 

2.  Sales  ^»23(3)~Unbeasonablb  Delay  in 

Rejecting  Solicited  Order  Amounts  to 

Acceptance. 

Where   order   for   meal    was    solicited    by 

wholesaler's   drummer,    wholesaler's    delay   for 

60  days  after  order  was  taken  in  notifying  the 

customer  that  it  had  not  confirmed  or  accepted 

the  order  as  required  held  to  be  unreasonable, 

and  to  effect  an  acceptance  of  the  order. 

Response  to  Petition  to  Rehear. 

8.  Contracts  ^s»22(1)— Assent  to  Offer  mat 
BE  Either  Express  or  Implied. 
Though  an  assent  to  an  offer  is  requisite  to 
the  formation  of  a  contract  or  agreement,  such 
assent  is  a  condition  of  mind,  and  may  be  either 
expressed  or  merely  evidenced  by  circumstances. 

4.  Sales  ^=»2d(3)— Unreasonable  Delat  in 
Rejecting  Solicited  Order  Amounts  to 
Acceptance. 
Although  orders  solidfed  by  drummers  for 
wholesaler  are  not  binding  until  accepted   by 
wholesaler,  yet,  if  wholesaler  wishes  to  reject 
such  an  order,  he  should,  especially  in  case  of 
orders  for  perishable  articles  and  articles  con- 
sumable in  the  use,  notify  the  customer  within 
a  reasonable  time  that  the  order  is  not  acc^ted, 
and  if,  with  ample  opportunity,  he  fails  to  do 
so,  silence  for  an  unreasonable  length  of  time 
will  amount  to  acceptance,  if  the  customer  is 
relying  on  him  for  the  goods. 

Error  to  Circuit  Court,  Shelby  County; 
J.  P.  Young,  Judge. 

Action  by  A.  S.  Holloway  against  the  Cole- 
Mclntyre-Norfleet  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appealed  to 
the  Court  of  Civil  Appeals,  which  affirmed, 
and  defendant  brings  error.    Writ  denied. 

D.  B.  Sweeney,  of  Memphis,  for  plaintiff 
In  error. 

P.  J.  Lyons  and  Jno.  E.  Bell,  of  Memphis, 
for  defendant  in  error. 

LANSDBN,  C.  J.  This  case  presents  a 
question  of  law,  which,  so  far  as  we  are  ad- 
vised, has  not  been  decided  by  this  court  in 
its  exact  phases.  March  26,  1917,  a  travel- 
ing salesman  of  plaintiff  in  error  solicited 
and   received   from   defendant  in   error,   at 


fals  country  store  in  Shelby  county,  Tenn., 
an  order  for  certain  goods,  which  he  was  au- 
thoriased  to  sell.  Among  these  goods  were 
60  barrels  of  meal.  The  meal  was  to  be 
ordered  out  by  defendant  by  the  81st  day  of 
July,  and  afterwards  5  cents  per  barrel  per 
month  was  to  be  charged  him  for  storage. 

After  the  order  ;was  given,  the  defendant 
heard  nothing  from  it  until  the  26th  of  May, 
1017,  when  he  was  In  the  place  of  business 
of  plaintiff  in  error,  and  told  it  to  begin 
shipment  of  the  meal  on  his  contract.  He 
was  informed  by  plaintiff  in  error  that  it 
did  not  accept  the  order  of  March  26th,  and 
for  that  reason  the  defendant  had  no  con* 
tract  for  meal. 

The  defendant  In  error  never  received  con- 
firmation or  rejectton  from  plaintiff  in  er- 
ror, or  other  refusal  to  fill  the  order.  The 
same  traveling  salesman  of  plaintiff  in  error 
called  on  defendant  as  often  as  once  each 
week,  and  this  order  was  not  mentioned  to 
defendant,  either  by  him  or  by  his  prind- 
pahs,  in  any  way.  Between  the  day  of  the 
order  and  the  26th  of  May,  the  day  of  its  al- 
leged rejection,  prices  on  all  of  the  articles 
in  the  contract  greatly  advanced.  All  of  the 
goods  advanced  about  50  per  cent,  in  value* 

Some  Jobbers  at  Memphis  received  orders 
from  th^  drummers,  and  filled  the  orders 
or  notified  the  purchaser  that  the  orders 
were  rejected;  but  this  method  was  not 
followed  by  plaintiff  in  error. 

The  contract  provided  that  it  was  not 
binding  until  accepted  by  the  seller  at  its 
office  in  Monphis,  and  that  the  salesman 
had  no  authority  to  sign  the  contract  for 
either  the  seller  or  buyer.  It  was  further 
stipulated  that  the  order  should  not  be  sub* 
Ject  to  countermand. 

[1]  It  will  be  observed  that  plaintiff  in 
error  was  sUmt  upon  both  the  acceptance 
and  rejection  of  the  contract.  It  sent  forth 
its  salesman  to  solicit  this  and  other  orders. 
The  defendant  in  error  did  not  have  the 
right  to  countermand  orders  and  the  con- 
tract was  closed,  if  and  when  It  was  ac- 
cepted by  plaintiff  in  error.  The  proof  that 
some  jobbers  in  Memphis  uniformly  filled 
such  orders  unless  the  purchaser  was  noti- 
fied to  the  contrary  is  of  no  value  because 
it  does  not  amount  to  a  custom. 

The  case,  theref<Hre,  must  be  decided  upon 
Its  facts.  The  circuit  court  and  the  court 
of  dvil  a  PI  reals  were  both  of  opinion  that 
the  contract  was  completed  because  of  the 
lapse  of  time  before  plaintiff  in  error  re- 
jected it  The  time  intervening  between  the 
giving  of  the  ofder  by  defendant  and  its  al- 
leged repudiation  by  plaintiff  in  error  was 
about  60  days.  Weekly  opportunities  were 
afforded  the  salesman  of  plaintiff  in  error 
to  notify  the  defendant  in  error  of  the  re- 
jection of  the  contract,  and,  of  course,  daily 
occasions  were  afforded  plaintiff  in  error  to 
notify  him  by  mall  or  wire.    The  defendant 
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belieyed  the  contract  was  In  force  on  tbe 
26th  of  May,  because  he  directed  plaintiff 
In  error  to  begin  shipment  of  the  meal  on 
that  day.  Such  shipments  were  to  have 
been  completed  by  July  81st,  or  defendant 
to  pay  storage  charges.  From  this  evidence 
the  Circuit  Court  found  as  an  inference  of 
fact  that  plaintiff  in  er|'or  had  not  acted 
within  a  reasonable  time,  and  therefore  its 
silence  would  be  construed  as  an  acceptance 
of  the  contract.  The  question  of  whether 
the  delay  of  plaintiff  in  error  was  reason- 
able or  unreasonable  was  one  of  fact,  and 
the  circuit  court  was  justified  from  the  evi- 
dence in  finding  that  the  delay  was  unrea- 
sonable. Hence  the  case,  as  it  comes  to  us, 
is  whether  delay  upon  the  part  of  plaintiff  in 
•  error  for  an  unreasonable  time  in  notifying 
the  defendant  in  error  of  its  action  upon  tiie 
contract  is  an  acceptance  of  its  terms. 

[2]  We  think  such  delay  was  unreasona- 
ble, and  effected  an  acceptance  of  the  c<»i- 
,  tract  It  should  not  be  forgotten  that  this 
is  not  the  case  x>f  an  agent  exceeding  his  au- 
thority, or  acting  without  authority.  Blven 
in  such  cases  the  principal  must  accept  or 
reject  the  benefits  of  the  contract  promptly 
and  within  a  reasonable  time.  Williams 
V.  Storm,  6  Cold.  207. 

Plaintiff's  agent  in  this  case  was  author- 
ized to  do  precisely  that  which  he  did  do, 
both  as  to  time  and  substance.  The  only 
thing  which  was  left  open  by  the  contract 
was  the  acceptance  or  rejection  of  its  terms 
by  plaintiff  in  error.  It  will  not  do  to  ^ay 
that  a  seller  of  goods  like  these  could  wait 
indefinitely  to  decide  whether  or  not  he  will 
accept  the  offer  of  the  proposed  buyer.  This 
was  all  done  in  the  usual  course  of  business, 
and  the  articles  embraced  within  the  con- 
tract were  consumable  in  the  use,  and  some 
of  them  would  become  unfitted  for  the  mar- 
ket within  a  short  time. 

It  is  undoubtedly  true  that  an  offer  to  buy 
or  sell  is  not  binding  until  its  acceptance  is 
'  communicated  to  the  other  party.  The  ac- 
ceptance, however,  of  such  an  offer,  may  be 
communicated  by  the  other  party  either  by 
a  formal  acceptance,  or  acts  amounting  to 
an  acceptance.  Delay  in  communicating  ac^ 
tion  as  to  the  acceptance  may  amount  to  an 
acceptance  Itself.  When  the  subject  of  a 
contract,  either  in  Its  nature  or  by  virtue 
of  conditions  of  the  market,  will  become 
.  unmarketable  by  delay,  delay  In  notifying 
the  other  party  of  his  decision  will  amount 
to  an  acceptance  by  the  offerer.  Otherwise, 
the  offerer  could  place  his  goods  upon  the 
market,  and  solicit  orders,  and  yet  hold  the 
other  party  to  the  contract,  while  he  re- 
serves time  to  himself  to  see  if  the  contract 
will  be  profitable. 

Writ  denied. 

Response  to  Petition  to  Rehear. 
An  earnest   petition   to  rehear  has  been 
filed,  and  we  have  re-examined  the  question 


with  great  care.     Hie  petition  quotes  the 
text  of  13  Corpus  Juris,  p.  276,  as  follows: 

"An  offer  made  to  another,  either  orally  or 
in  writing,  cannot  be  tamed  into  an  agreement 
because  the  person  to  whom  it  is  made  or  sent 
makes  no  reply,  even  though  the  offer  states 
that  silence  will  be  taken  as  consent,  for  the 
offerer  cannot  prescribe  conditions  of  rejection, 
so  as  to  turn  silence  on  the  part  of  the  offeree 
into  acceptance." 

And  further:. 

"In  like  manner  mere  delay  In  accepting  or 
rejecting  an  offer  cannot  make  an  agreement.** 

It  is  also  said  that  diligent  search  reveals 
only  one  case  holding  in  accord  with  the 
court's  decision  of  this  case,  and  that  case 
is  Blue  Grass  Cordage  Co.  v.  Luthy,  98  Ky. 
583,  33  S.  W.  835,  and  it  is  said  this  case 
was  overruled  by  the  later  case  of  Ia  A.  Beck- 
er Co.  V.  Alvey,  86  S.  W.  974,  27  Ky.  Law 
Rep.  832.  We  have  examined  both  of  those 
cases,  and  we  do  not  think  either  is  author- 
ity on  the  question  at  issue.  In  the  first  case 
the  contract  was  admittedly  executed,  and 
the  suit  was  for  damages  for  Its  breach. 
The  second  case  does  not  refer  to  the  first, 
and  is  upon  another  branch  of  contracts. 
The  quotation  from  Corpus  Juris  contem- 
plates the  case  of  an  original  offer,  unac- 
companied by  other  circumstances,  and  does 
not  apply  to  this  case,  where  the  parties  had 
been  dealing  with  each  other  before  the  con- 
tract, and  were  dealing  in  due  course  at  the 
time. 

[8,4]  It  is  a  general  principle  of  the  law 
of  contracts  that,  while  an  assent  to  an  of- 
fer is  requisite  to  the  formation  of  an  agree- 
ment, yet  such  assent  is  a  condition  of  the 
mind,  and  may  be  either  express  or  evidenc- 
ed by  circumstances  from  which  the  assent 
may  be  inferred.  Hartford  et  al.  v.  Jackson, 
24  Conn.  514,  63  Am.  Dec.  177;  6  RuUng 
Case  Law,  605;  13  Corpus  Juris,  276;  9 
Cyc.  258.  And  see  the  cases  cited  in  the 
notes  of  these  authorities.  They  all  agree 
that  acceptance  of  an  offer  may  be  inferred 
from  silence.  This  is  only  where  the  circum- 
stances surrounding  the  parties  afford  a 
basis  fpom  which  an  inference  may  be  drawn 
from  silence.  There  must  be  the  right  and 
the  duty  to  speak,  before  the  failure  to  do 
so  can  prevent  a  person  from  afterwards 
setting  up  the  truth.  We  think  It  is  the  duty 
of  a  wholesale  merchant,  who  sends  out  his 
drummers  to  solicit  orders  for  perishable  ar- 
ticles, and  articles  consumable  in  the  use,  to 
notify  his  customers  within  a  reasonable 
time  that  the  orders  are  not  accepted;  and 
if  he  fails  to  do  so,  and  the  proof  shows  that 
he  had  ample  opportunity,  silence  for  an  un- 
reasonable length  of  time  will  amount  to  an 
acceptance,  if  the  offerer  is  relying  upon 
him  for  the  goods. 

The  petition  to  rehear  is  denied* 
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LEBANON  A  BIG  SPRING  TURNPIKE  CO.  t.  STATE  $19 

^  (114  S.W.) 

It  is  InBlsted  for  defendant  that  section  9 
of  article  1  of  the  state  Constltntfon  controls 
this  case.    This  section  Is  as  follows: 


(Supreme  Court  of  Tennessee.    Sept.  20,  1919.) 

CBiinHAi.  Law  #s»26&-Goi7bt,  in  Abbsnob 
OF  Defcnoaft  Not  Chaboed  With  Fel- 
ony, Can  Enteb  Plea  of  Not  Guilty. 
Where    a   corporation,   charged   with   fail- 
ure to  repair  a  turnpike  owned  and  operated 
by  it,  waa  duly  served  with  process  and  volun- 
tarily entered   appearance,   by   demurring   and 
applying  for  continuance,  but  did  not  plead,  the 
trial  court,  under  Thomp.  Shan.  Code,  |  7178, 
was  authorized  to  enter  plea  of  not  guilty  for 
it  in  its  absence  from  the  court;    Const  art 
If  I  9,  providing  that  accused  hath  the  right 
to  be  heard  by  himself  and  his  counsel,  etc., 
applying  only  to  charges  of  felony. 

Error  to  Circuit  Court,  Wi]s<m  County; 
LUlord  Thompson,  Special  Judge. 

The  Lebanon  &  Big  Spring  Turnpike 
Company  was  convicted  of  failing  to  repair 
a  turnpike  owned  and  operated  by  it,  and 
brings  error.    Affirmed. 

William  A.  Guild  and  W.  C.  Cherry,  both 
of  Nashville,  for  plaintiff  in  error. 
The  Attorney  General,  for  the  State. 

LANSDEN,  C.  J.  The  plaintiff  in  error 
was  indicted  in  the  criminal  court  of  Wil- 
son county  for  failure  to  repair  a  turnpike 
which  it  owned  and  was  operating  in  that 
county.  Two  individuals  were  Joined  with 
it,  but  they  were  dismissed  upon  demurrer 
and  are  not  before  the  court. 

The  case  was  continued  a  number  of  times 
and  a  day  certain  was  fixed  for  the  trial  at 
the  succeeding  term  of  court  The  defendant 
failed  to  appear  by  counsel  or  otherwise  at 
the  term  in  which  the  trial  was  had,  and  the 
trial  judge  caused  a  plea  of  not  guilty  to  be 
entered  for  it,  impaneled  a  jury,  and  sub- 
mitted the  case  to  the  jury  upon  eyldence 
and  a  charge  which  are  not  in  the  record. 
The  jury  returned  a  verdict  of  guilty,  and 
upon  motion  of  the  state  the  court  entered 
judgment  upon  the  verdict  to  the  effect  that 
the  defendant  pay  a  fine  of  $50  and  costs. 

There  was  no  motion  for  a  new  trial  or 
in  arrest  of  judgment,  and  there  is  no  bill 
of  exceptions. 

The  defendant  makes  but  one  assignment 
tn  this  court,  which  is  as  follows: 

^The  court  erred  in  proceeding  to  trial  of  the 
cause,  upon  plea  of  not  guilty  entered  by  the 
court,  without  notice  and  knowledge  and  oon- 
eent  of  the  defendant,  in  the  absence  of  de- 
fendant or  defendant's  counsel,  and  the  verdict 
and  judgment  thereon  are  therefore  void.** 


**Righi  of  the  Aoou9ed  in  Criminal  Proteou^ 
<{ofM.— That  in  all  criminal  prosecutions,  the 
accused  hath  the  right  to  be  heard  by  himself 
and  his  counsel;  to  demand  the  nature  and 
cause  of  the  accusation  against  him,  and  to 
have  a  copy  thereof,  to  meet  the  witnesses  face 
to  face,  to  have  compulsory  process  for  obtain- 
ing witnesses  in  his  favor,  and  in  prosecutions 
by  indictment  or  presentment,  a  speedy  public 
trial,  by  an  impartial  jury  of  the  county  ["coun- 
ty or  district,"  in  Const  of  1796  and  1834, 
Armstrong  v.  State,  1  Cold.  338,  342j  in 
which  the  crime  shall  have  been  committed,  and 
shall  not  be  compelled  to  give  evidence  against 
himself." 

The  Code  provides,  at  section  7173,  Thomp- 
son's Shannon's  Code,  that^ 

''If  the  defendant  refuses  or  neglects  to 
plead,  or  stands  mute,  the  court  shall  cause 
the  plea  of  not  guilty  to  be  entered  and  proceed 
with  the  trial  as  if  the  defendant  had  put  in 
the  plea.** 

It  is  argued  that  this  section  of  the  Code, 
properly  construed,  means  that  the  defend- 
ant must  be  present  and  refuse  to  plead. 
It  is  said  that  this  is  the  only  construction 
which  can  be  given  It,  so  as  to  harmonize 
with  the  section  of  the  Constitution  quoted. 

It  has  been  held  by  this  court  that  the 
words  "criminal  charge,"  found  in  sections 
6  and  14  of  article  1  of  the  Constitution, 
refer  only  to  prosecutions  of  the  grade  of 
felony.  McGlnnis  v.  State,  9  Humph.  43, 
49  Am.  Dec.  697 ;  State  v.  Sexton,  121  Tenn. 
35,  114  S.  W.  494;  Witt  v.  State,  5  Cold.  11; 
Andrews  v.  State,  2  Sneed,  651;  Cooley  on 
Constitutional    Limitations    (7th  .Bd.)|   452. 

No  question  Is  made  upon  the  execution  of 
process  against  defendant,  or  its  voluntary 
entrance  of  its  appearance  by  demurring  and 
applying  for  a  continuance  of  the  case.  We 
think  no  question  could  be  properly  made, 
and  therefore  defendant  was  properly  be- 
fore the  court  It  did  not  plead,  and  if  the 
court  was  not  authorized  to  enter  a  plea  of 
not  guilty  for  it,  it  could  have  obstructed  the 
trial  entirely.  Its  presence  in  court  was  not 
necessary  to  the  jurisdiction  of  the  court. 
Only  a  fine  was  Imposed  against  it,  and  no 
corporal  punishment  could  have  been  ad- 
ministered, because  it  is  a  corporation. 

We  are  also  of  opinion  that  the  section  of 
the  Constitution  quoted  has  no  application  to 
this  case.  Its  only  application  must  be  held 
to  be  to  appearance  of  the  defendant  in 
criminal  charges  of  the  grade  of  felony.  See 
the  cases  cited  above. 

There  is  no  error  in  the  judgment  of  the 
court  below,   and   it  is   therefore   affirmed. 
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INDIANA  NAT.  LIFE  INS.  CO.  v.  MAINBS. 


(Court  of  Appeals  of  Kentucky. 
1919.) 


Sept  26^ 


1.  Pleadino  ^s»214(1)— Demubreb  Adiots 
Tbuth  or  Facts  Pleaded. 

Demurrer  to  the  answer  admitted  the  tmtb 
of  the  facts  as  pleaded. 

2.  Insurance  ^=s>296— Insubeb  Not  Liable 
ON  False  Repbesentation  as  to  Occupa- 
tion. 

Where  an  applicant  for  life  insurance  stat- 
ed that  he  was  engaged  in  farming  as  a  busi- 
ness, when  in  fact  he  was  in  a  place  where 
various  intoxicating  drinks  were  sold/ and  if 
the  insurer  had  known  the  truth  it  would  have 
rejected  the  application,  as  it  did  a  few  days 
after  receipt,  on  discovery  of  the  truth,^  the  in- 
surer was  not  liable  to  the  applicant's^  widow, 
though  a  "binding  receipt"  for  first  year's  pre- 
mium had  been  issued,  and  applicant  had  been 
approved  by  the  insurer's  medical  examiner 
when  he  was  killed. 

Appeal  from  Circuit  Court,  Grant  Coanty. 

Action  by  Jennie  Maines  against  the  Indi- 
ana National  Life  Insurance  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  with  directions. 

C.  C.  Adams,  of  WiUiamstown,  and  O.  E. 
Henderson,  of  Indianapolis,  Ind.,  for  appel- 
lant 

B.  F.  Menefee,  of  Crittenden,  and  J.  J. 
Blackburn,    of   Wllliamstown,   for   appellee. 

CARROLL,  O.  J.  On  August  1,  1916,  Ed- 
gar B.  Maines  was  procured  by  W.  P.  Strad- 
er,  an  agent  of  the  appellant  insurance  com- 
pany, to  make  application  for  a  policy  in  the 
sum  of  $1,000  for  the  use  and  benefit  of  his 
wife,  the  appellee,  Jennie  Maines,  for  which 
he  was  to  pay  then  and  each  year  thereafter 
a  premium  of  $46.63.  On  August  5,  1916, 
Maines  was  killed  and  his  widow,  the  bene- 
ficiary thereafter,  upon  the  refusal  of  the 
company  to  pay  the  insurance,  brought  this 
suit  and  recovered  judgment  for  the  full 
amount  thereof.  The  case  Is  brought  here 
by  the  insurance  company  upon  the  ground 
that  the  court  erred  in  sustaining  a  demurrer 
to  its  answer,  which  set  up  the  defenses  it 
relied  on. 

There  is  no  dispute  about  the  facts  that 
on  August  1,  1916,  Maines  signed  and  deliv- 
ered to  the  agent  his  application  in  writ- 
ing for  the  insurance;  that  on  August  1, 
1016,  in  payment  of  the  first  premium  of 
$43.63,  Maines  executed  to  the  agent  a  note 
for  this  amount,  which  was  accepted  by  the 
agent,  and  at  the  same  time  the  agent  gave 
to  Maines  what  is  known  as  a  binding  re- 
ceipt; that  on  August  1st  Maines  submitted 
to  a  medical  examination,  and  the  medical 
examiner  found  him  to  be,  and  so  stated  in 


his  report,  a  first-class  ^risk ;  that  the  ap- 
plication and  other  related  papers  were  sent 
to  the  company  at  Its  home  ofi9ce  in  Indian- 
apolis and  received  by  it  on  August  2,  1916 : 
that  Maines  was  killed  before  the  applica- 
tion had  been  acted  on  or  any  policy  issued ; 
that  th^  note  given  for  prendnm  was  ten- 
dered to  Mr.  Maines  when  the  liability  of 
the  company  was  denied. 

In  the  answer  it  was  set  up  that  in  his 
application  for  insurance  Maines,  In  answer 
to  questions,  said: 

"Q.  What  is  your  present  occupation,  kind 
of  business,  and  position  held?  A.  Farmer.  Q. 
Do  you  contemplate  making  any  change,  tem- 
porary or  permanent,  in  your  occupation?  A. 
No.  Q.  Are  you  engaged  in  the  sale  or  manu- 
facture of  alcoholic,  malt,  or  vinous  liquors?  A. 
No.  Q.  How  long  have  you  been  engaged  in 
your  present  occupation?     A.  All  my  life.'* 

That  the  application  farther  recited  that: 

'^I  agree  that  the  statements  and  agreements 
herein  and  the  statements  to  the  medical  exam- 
iner in  part  2  of  application  are  made  for  the 
purpose  of  securing  this  insurance  and  declare 
that  all  such  statements  are  complete  and  true 
without  exception,  unless  exception  is  indi- 
cated." 

And  further  recited  that: 

"I  further  agree  that  no  contract  of  insurance 
shall  be  deemed  made  and  no  liability  on  the 
part  of  said  company  shall  arise  until  a  polio* 
shall  be  issued  and  delivered  to  me,  nor  until 
the  first  premium  thereon  shall  be  actually  paid 
while  I  am  in  good  health.'* 

The  answer  also  averred  that  the  binding 
receipt  read  as  follows: 

"Received  forty -six  and  «Vioo  note,  dated 
July  31,  1916,  due  November  1,  191«,  from  E. 
B.  Maines,  in  full  settlement  of  first  premium 
on  a  proposed  insurance  of  $1,000  on  his  life, 
application  for  whidi  is  this  day  made  to  In- 
diana National  Life  Insurance  Company  of  In- 
dianapolis, Indiana,  subject  to  the  following 
conditions: 

**First.  No  contract  of  insurance  shall  be 
deemed  made  and  no  liability  on  the  part  of  the 
said  company  shall  arise  until  a  policy  shall  be 
issued  and  delivered  to  me,  nor  until  the  first 
premium  thereon  shall  be  actually  paid  while  I 
am  in  good  health. 

''Second.  That  the  application  will  be  com- 
pleted by  submitting  to  a  medical  examination, 
and  if  such  application  be  dedined  by  the  com- 
pany, the  premium  paid,  as  evidenced  by  this 
receipt,  will  be  returned. 

'*Third.  Any  change  in  the  terms  and  condi- 
tions of  this  'binding  receipt*  or  its  use  for  any 
but  the  first  premium  will  render  it  void/* 

[1]  Under  the  undisputed  facts  as  they  ap- 
pear in  the  answer,  and  which  for  the  pur- 
poses of  the  case  on  this  appeal  must  be 
taken  as  true,  we  think  the  lower  court 
committed  error  in  sustaining  the  general 
demurrer  to  the  answer  and  in  giving  Judg- 
ment for  the  amount  of  the  insurance. 
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[2]  The  chief  defense  relied  on  by  the 
company,  as  we  understand  the  record,  Is 
that  the  statement  of  Malnes  in  his  applica- 
tion that  he  was  engaged  In  farming  was 
material  to  the  risk  and  false;  that  in  fact, 
as  stated  In  the  answer,  he  was  then,  and  had 
been  for  some  time  previous  thereto,  engaged 
as  assistant  |md  cleric  in  an  establishment 
where  various  kinds  of  soft  drinks  of  a  malt 
and  Intoxicating  nature  were  being  dispensed 
and  sold;  and  that  if  Malnes  in  his  applica- 
tion had  stated  the  truth  as  to  his  business 
and  occupation,  and  the  company  had  known 
of  the  truth  and  facts  as  to  his  business  and 
occupation,  it  would  have  then  and  there, 
according  to  its  usual  course  of  business,  im- 
mediately rejected  vand  declined  to  consider 
said  application,  as  it  did  do  a  few  days  aft- 
er receiving  the  application,  and  as  soon  as 
It  discovered  the  business  Malnes  was  en- 
gaged in  when  the  application  was  made. 

We  do  not  think  it  necessary  on  this  ap- 
peal to  go  into  any  discussion  of  the  law  of 
this  case,  as  we  think  the  demurrer  to  the 
answer  should  have  been  overruled,  and  the 
case  prepared  for  hearing  and  disposition  on 
the  issues  raised  by  the  pleadings,  and  such 
other  pleadings  as  the  parties  may  desire  to 
file. 

Wherefore  the  Judgment  is  reversed,  with 
directions  to  overrule  the  demurrer  to  the 
answer  and  for  further  proceedings. 


HALE  V.  COMMONWEALTH. 

Sept  23, 


(Court  of  Appeals  of  Kentucky. 
1919.) 


1.  Cbiminal  Law  4=3»1169(2>  —  Conviction 
Not  Flagbantlt  Against  Evidence  Sus- 
tained. 

In  a  burglary  trial,  it  is  the  province  of 
the  jury  to  determine  the  facts  and  judge  of  the 
credibility  of  the  witnesses,  and,  being  properly 
instructed,  the  verdict  of  guilty,  where  not  so 
flagrantly  against  the  evidence  as  to  indicate 
passion  or  prejudice,  must  be  permitted  to 
stand. 

2.  Cbihinal  Law  «=»507%--When  Witness 
AN  Accomplice  of  Aooubed. 

Where  a  judgment  convicting  a  witness  as 
«  principal,  aider,  abettor,  or  accessory  before 
the  fact  in  the  commission  of  a  crime,  could 
be  sustained  upon  the  evidence,  such  witness 
will  be  considered  an  accomplice  of  the  defend- 
ant. 

a  Obiminai,    Law    «=><511(2)— Where    Evi- 
dence Beside  That  of  Accomplice  Sus- 
tains Conviction. 
In    a  prosecution    for   burglary,   testimony 
other  than  that  of  an  accomplice  held  to  auSor 
ciently   corroborate  the    accomplice's   evidence, 
and  to  connect  accused  with  the  conimission  of 


the  crime  without  the  aid  of  suoh  accomplice's 
testimony,  and  to  comply  with  Or.  Code  Prac 
I  241. 

4.  Cbihinai.  Law  «=s>938(1)--Newlt  Diboov- 

EBED    lUPEACHINO    EVIDENCE^  NOT    GBOUND 

FOB  New  Tbiau 
In  a  prosecution  for  burglary,  a  convicted 
defendant  is  not  entitled  to  a  new  trial  for 
newly  discovered  evidence  of  contradictory 
statements  made  to  inmates  of  the  county  jail, 
admissible  only  for  impeaching  or  discrediting 
the  evidence  of  an  accomplice,  where  the  attor- 
ney for  the  commonwealth  had  admitted  the  ac- 
complice's character  was  bad  for  morals,  hon- 
esty, or  any  other  trait. 

Appeal  from  Circuit  Court,  Lanr^  County. 

Harry  Hale  was  convicted  of  feloniously 
breaking  into  a  storehouse  with  intent  to 
steal  therefrom,  and,  l^elng  denied  a  new 
trial,  he  appeals.    A£9rmed. 

W.  E.  Begley,  of  London,  for  appellant 
C.  H.  Morris,  Atty.  Gen.,  and  Beverly  M. 
Vincent,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

HURT,  J.  The  appellant,  Harry  Hale,  and 
one  Harvey  Rovve,  were  jointly  indicted  for 
the  crime  of  feloniously  breaking  into  a  store- 
house, with  the  intent  to  steal  therefrom. 
Upon  a  separate  trial  of  the  appellant,  he 
was  found  guilty  by  the  verdict  of  the  jury, 
and  his  punishment  fixed  at  Imprisonment  in 
the  state  reformatory  for  one  year,  and  a 
judgment  of  the  court  was  rendered  accord* 
ingly.  Being  denied  a  new  trial,  he  has  ap- 
pealed, and  assigns  as  reasons  why  the  Judg- 
ment against  him  should  be  reversed  as 
follows: 

(1)  The  evidence  is  insufficient  to  sustain 
the  verdict 

(2)  The  conviction  was  had  upon  the  testi- 
mony of  an  accomplice,  which  was  not  corrob- 
orated by  other  testimony,  to  the  extent  re- 
quired by  law  to  authorize  a  conviction. 

(3)  The  court  erred  to  the  prejudice  of  his 
substantial  rights  in  denying  him  a  new 
trial  upon  the  ground  of  newly  discovered 
evidence  in  his  behalf. 

The  facts,  as  developed  by  the  evidence,  . 
were  substantially  that  on  a  Sunday  Win- 
wright  Mallicote,  who  kept  a  storehouse  for 
the  sale  of  merchandise  in  the  village  of  Alta- 
mont,  accompanied  by  his  wife,  closed  his 
storehouse,  locking  the  doors,  and  nailing 
down  the  windows,  and  went  for  a  visit  to 
the  dwelling  of  a  neighbor,  who  resided  about 
300  yards  distant.  It  was  between  10  and  11 
o'clock  in  the  morning,  and  appellant  who  re- 
sided near  East  Bernstadt,  had  left  his  home 
and  come  to  Altamont,  and  when  Mallicote 
returned  to  his  storehouse,  after  having  been 
gone  from  it  about  one  hour,  the  appellant 
was  sitting  upon  the  railroad  right  of  way, 
on  the  sifle  upon  which  the  house  fronted. 
When  Mallicote  entered  the  house,  he  dis- 
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covered  that  the  cash  drawer  had  been  rifled, 
and  a  trunk,  in  wliich  he  kept  money,  had 
been  broken  into  with  an  ax,  and  the  money, 
a  ring,  and  a  watch,  which  were  in  the  trunx, 
had  been  stolen.  The  thief  or  thieves  had 
entered  the  house,  by  breaking  a  pane  of  a 
window  upon  the  back  side  of  the  house. 
The  sum  of  money,  which  had  been  stolen 
was  between  $8(X)  and  $1,200.  Mallicote  sent 
for  his  wife  to  return  to  the  store,  and  im- 
mediately departed  for  East  Bemstadt  to 
seek  assistance  and  information  which  would 
lead  to  the  recovery  of  the  money,  and  the 
detection  of  the  taker.  Very  shortly  after 
Mallioote'B  wife  returned  to  the  house,  the 
appellant  and  his  brother-in-law.  Wells,  came 
into  the  house,  and  the  latter  inquired  what 
had  occurred,  when  Mrs.  Mallicote  answered: 
*'You  look  and  you  will  see."  Wells  then 
said:  ''CaU  the  bloodhounds."  Mrs.  MaUi- 
cote  answered:  "I  don't  know  how;  do  you? 
I  can't  leave  home.  Here  is  the  money,  go 
and  call  them."  Hale  then  says:  '*Don't  do 
that;  don't  call  the  bloodhounds;  I  know 
who  got  the  money."  Again  Hale  said: 
"CJome  here;  don't  call  the  bloodhounds;  I 
know  who  got  it."  He  then  says:  *'Who  do 
you  think  got  it?"  Mrs.  Mallicote  answered: 
•'Harvey  Rowe."  He  then  said:  "I  will  go 
and  get  it" 

Hale  went  out  of  the  house,  and  Mrs. 
Mallicote  requested  Clarence  Parker  to  watch 
him,  and  to  observe  where  he  went,  and  he 
testified  that  he  did  so.  Parker  testified  that 
Hale  went  in  the  direction  of  the  Altamont 
spring,  and  when  near  to  it  turned  about 
and  returned  to  the  house,  without  com- 
ing in  contact  with  any  other  person.  He 
was  gone  but  a  few  minutes,  and  not  a 
sufficient  time  to  have  enabled  him  to  have 
gone  to  the  home  of  Rowe,  a  half  mile  away, 
as  he  afterwards  stated  and  testified  on  the 
trial.  When  he  returned,  he  said:  "Mrs.  Mal- 
licote, have  you  sent  for  the  bloodhounds?" 
She  answered:  ''No;  Willie  could  not  get 
them."  Hale  then  says:  "I  have  $120  of  your 
money,  and  I  know  where  I  can  get  the  rest 
of  it"  He  then  departed  again.  After  Malli- 
cote returned  from  East  Bernstadt,  Hale  and 
Wells  again  came  into  the  house,  and  Hale 
said  to  him:  "Come  here.  If  I  were  you,  I 
would  not  call  in  any  bloodhounds;  they 
wlU  cost  you  $75  or  $100  to  get  them.  I 
have  $125  of  your  money  in  my  pocket  I 
got  it  off  of  Harvey  Rowe.  I  have  got  Harvey 
Rowe  treed  over  in  a  coal  bank.  I  wouldn't 
have  bloodhounds.  I  know  where  every  cent 
of  your  money  is,  and  I  will  get  it."  He  then 
left,  as  though  to  go  and  get  it  from  Rowe. 

Chas.  Castelle  testified  that  about  1  o'clock 
of  the  day  the  store  was  broken  into  Hale  and 
Wells  came  and  called  Mallicote  and  the 
witness  aside,  and  Hale  inquired  if  the  bring- 
ing of  the  bloodhounds  could  not  be  stopped, 
when  Castelle  answered  that  they  would  be 
stopped  upon  one  condition,  and   that  was 


that  the  money  be  forthwith  brought  forward 
and  delivered  to  Mallioote.  Hale  requested 
that  the  bringing  of  the  bloodhounds  be 
stopped,  and  said  that  the  money  could  be 
had,  and  that  he  had  a  portion  of  it,  or  knew 
where  a  portion  of  it  was ;  that  he  had  got- 
ten a  part  of  it,  and  could  get  the  remainder 
of  it,  and  knew  where  the  remainder  of  it 
was.  He  was  then  told,  that  the  dogs  would 
be  stopped  when  the  money  was  brought 
forth,  and  he  said  that  "we  would  go  and  get 
it"  Hale,  accompanied  by  Castelle,  went  to 
a  place  where  a  hole  was  scratched  in  the 
ground,  near  the  home  of  Rowe,  and  said 
that  was  where  the  money  had  been  buried. 

The  father  of  Rowe  testified  that  he  re- 
ceived InformatiiHi  that  his  son  was  accused 
of  the  crime,  and  saw  Hale  and  his  son  in 
conversation  near  his  home,  and  he  went  to 
them  and  said  to  his  son  that  he  had  heard 
that  he  was  being  accused  of  a  "bad  thing," 
when  Hale  said:  "You  needn't  be  uneasy 
about  Harvey ;  Harvey  is  not  guilty.  I  will 
swear  to  it,  Willie  Wells  will  swear  it  and 
Ed  Graham." 

Harvey  Rowe  testified  to  the  effect  that 
two  or  three  weeks  before  the  breaking.  Hale 
said  to  him  that  Mallicote  had  a  big  lot  of 
money  in  the  house,  and  that  he  intended  to 
break  in  and  get  it;  that  he  knew  where  it 
was  kept;  that  he  had  seen  him  pay  a 
drummer  a  bill,  and  saw  where  the  money 
was  gotten  from,  and  on  the  day  of  tne 
breaking,  but  previous  thereto,  he  saw  Hale 
in  a  clump  of  bushes  below  Altamont  and 
that  afterwards  Hale  came  to  his  home,  and 
called  him  out  and  told  him  that  he  had 
broken  the  house,  and  had  the  money,  and 
that  he  would  give  him  a  portion  of  the  mon- 
ey not  to  tell ;  that  he  said  that  he  intended 
to  stQfQ  it  and  gave  him  between  $120  and 
$160  ftnd  a  watch,  and  that  he  burled  it  in 
the  ground  at  the  place  where  they  were,  and 
at  the  place  where  Hale  told  Castelle  that  it 
was;  that  Hale  said  that  he  and  witness 
were  both  being  accused  of  the  breaking  and 
theft,  and  this  was  the  only  time  Hale  came 
and  talked  to  him  on  that  day.  On  the  day 
of  the  theft,  when  Hale  had  accused  Rowe  of 
the  crime,  Rowe  then  told  of  the  transaction 
as  above  stated;  but  when  he  was  accom- 
panied by  Castelle  and  went  to  find  the  mon- 
ey and  watch,  which  he  said  Hale  had  given 
him,  they  failed  to  find  it  at  any  place,  and 
Rowe  then  claimed  that  he  had  thrown  the 
money  over  into  a  garden,  and  pretended  to 
look  for  it  under  his  father's  house,  and  In 
the  bushes,  and  said  that  some  one  must  have 
gotten  it. 

Hale  denied  that  he  had  ever  told  Rowe 
that  he  intended  to  steal  the  money,  or  that 
he  had  done  so,  or  that  he  knew  anything  of 
the  theft  until  It  was  accomplished,  or  that 
he  went  in  the  direction  of  the  Altamont 
spring  when  he  started  to  get  the  money.  He 
claimed  that,  at  the  request  of  Mrs.  Mallicote 
he  went  to  see  Rowe ;  but  Rowe  denied  that  he 
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bad  broken  into  the.  bouse,  and  that  he  went 
a  second  time  to  see  him,  and  by  representing 
to  Rowe  that  he  and  Wells  and  others  would 
have  to  be  witnesses  against  him,  and  that 
the  evidence  of  his  guilt  was  overwhelming, 
he  induced  Rowe  to  confess  his  guilt,  and 
that  Rowe  therefore  gave  him  $100  of  the 
money  not  to  tell  it,  and  $20  to  employ  a 
lawyer  for  him,  and  that  was  the  $120' which 
he  had  and  turned  over  to  the  sheriff. ,  He 
further  said  that  Rowe  had  the  money  buried 
at  the  point  he  pointed  out  to  Castelle  and  the 
sheriff.  He  also  denied  that  he  gave  any 
money  or  watch  to  Rowe.  He  was  corrobo- 
rated in  many  of  his  statements  by  other 
witnesses,  and  the  evidence  tends  very 
strongly  to  prove  that  Rowe  was  the  party 
who  actually  entered  the  house  and  stole  the 
money. 

[]]  The  jury  was  instructed  as  to  the  guilt 
of  the  appellant,  if  he  was  the  principal  per- 
petrator of  the  crime  charged,  and  also  if 
Harvey  Rowe  actually  committed  the  break- 
ing, and  the  appellant  was  present  and  aided 
and  abetted  Rowe  in  so  doing,  and  the  jury 
evidently  arrived  at  the  conclusion  that  the 
appellant  and  Rowe  Jointly  committed  the 
crime,  and  the  apparent  efforts  of  appellant 
to  secure  the  return  of  the  money  was  to 
conceal  his  connection  with  it,  and  to  escape 
the  consequences  of  it,  and  for  that  purpose 
he  was  willing  to  return  a  portion  of  the 
money  and  to  fix  the  entire  guilt  of  the  crime 
upon  his  accomplice.  The  mere  statement  of 
the  substance  of  the  evidence  makes  it  ap- 
parent that  the  verdict  of  the  jury  is  not 
flagrantly  against  the  weight  of  the  evidence, 
if  the  evidence  is  believed.  In  a  criminal 
trial,  it  is  necessarily  the  province  of  the 
jury  to  determine  from  the  evidence  what  the 
facts  are,  and  it  is  the  judge  of  the  credibility 
of  the  witnesses,  and  its  verdict,  where  it  was 
properly  instructed,  as  in  this  case^  will  not 
be  set  aside  upon  appeal,  unless  the  verdict  is 
so  flagrantly  against  the  evidence  as  to  ap« 
pear,  at  first  blush,  as  having  been  induced 
by  passion  and  prejudice.  Ratllff  v.  Com., 
182  Ky.  259,  206  S.  W.  497 ;  Martin  v.  Com., 
178  Ky.  443,  198  S.  W.  1158. 

[2,  3]  It  is  insisted,  however,  that  Rowe, 
being  an  accomplice  in  the  commission  of  the 
crime,  and  having  testified  as  a  witness,  the 
conviction  rested  upon  his  testimony,  and 
that  his  testimony  was  not  sufficiently  corrob- 
orated, as  required  by  section  241,  Criminal 
Code  of  Practice.  From  the  evidence  there 
can  be  but  little  doubt  that  Rowe  was  an  ac- 
complice. Where  a  judgment  of  conviction, 
adjudging  one  to  be  a  principal,  aider,  or 
abettor,  or  accessory  before  the  fact,  in  the 
commission  of  a  crime,  can  be  sustained  upon 
the  evid^ice,  such  person  will  be  considered 
9  a  accomplice,  when  called  as  a  witness  to 
testify  against  another,  who  is  charged  with 
participation  in  the  crime.  Levering  v« 
<3om.,  132  Ky.  678,  117  S.  W.  253,  136  Am. 


St.  Rep.  192,  19  Ann.  Cas.  140;  Elmendorf 
V.  Com.,  171  Ky.  410,  188  S.  W;  488.  The 
corroboration  of  the  testimony  of  an  accom- 
plice necessary  to  sustain  a  conviction,  under 
section  241,  Criminal  Code  of  Practice,  is  had 
where,  if  the  testimony  of  the  accomplice  is 
eliminated  from  the  trial,  and  the  testimony 
of  the  other  witnesses  will  connect  the  ac- 
cused with  the  commission  of  the  crime  with- 
out the  aid  of  the  testimony  of  the  accom- 
plice. Com.  T.  McQarvey,  158  Ky.  6^0,  166 
S.  W.  973.  Applying  such  rule  to  the  present 
case,  It  is  clear  that  the  testimony  of  Rowe 
is  corroborated  by  other  evidence  tending  to 
connect  the  appellant  with  the  commission  of 
the  crime.  The  court  correctly  instructed  the 
jury  touching  the  weight  to  be  attached  to 
the  testimony  of  an  accomplice,  and  its  duty 
in  the  premises,  as  provided  by  section  242 
Criminal  Code  of  Practice. 

[4]  The  newly  discovered  evidence,  upon 
which  appellant  insists  that  he  is  entitled  to 
have  a  new  trial,  consists  of  the  contents  of 
affidavits,  made  chiefly  by  fellow  occupants  of 
the  Jail  with  appellant,  who  propose,  if  a  new 
trial  is  granted,  to  testify  to  statements  made 
by  Rowe  after  the  conclusion  of  appellant's 
trial,  which  are  contradictory  of  statements 
made  by  him  upon  the  trial.  The  statements 
which  these  proposed  new  witnesses  allege 
that  they  will  make  could,  upon  another  trial, 
be  made  competent  evidence  only  for  the  pur- 
pose of  impeaching  or  discrediting  the  evi-* 
dence  of  Rowe,  and  after  the  proper  founda- 
tion for  their  introduction  was  laid.  The 
same  rule  prevails  with  regard  to  granting 
a  new  trial  on  account  of  newly  discovered  evi- 
dence in  a  criminal  prosecution  as  in  a  dvll 
action,  and  a  new  trial  will  not  be  granted 
on  account  of  newly  discovered  evidence 
which  is  competent  only  for  the  purpose  of 
impeaching  an  opposing  witness,  unless  the 
circumstances  of  the  case  are  such,  that  the 
new  evidence  will  be  of  such  character  and 
preponderating  influence  as  to  be  reasonably 
calculated  to  have  a  decisive  influence  upon 
the  result  of  the  trial.  Gee  v.  Com.,  178 
Ky.  666,  199  S.  W.  1051 ;  Ray  v.  Com.,  184 
Ky.  800,  212  S.  W.  908;  Lyons  v.  Com.,  176 
Ky.  657,  197  S.  W.  387 ;  Crouch  v.  Com.,  172 
Ky.  463,  189  S.  W.  698 ;  Mercer  v.  Mercer,  87 
Ky.  21,  7  S.  W.  307,  9  Ky.  Law  Rep.  870; 
Hays  V.  Com.,  140  Ky.  184,  130  S.  W.  987; 
Ellis  V.  Com.,  146  Ky.  715,  143  S.  W.  427. 

In  the  trial  of  this  action,  the  attorney  for 
the  commonwealth,  when  a  witness  was 
called  to  impeach  the  testimony  of  Rowe,  ad- 
mitted upon  the  record  that  his  character 
was  bad  for  morals,  honesty,  or  any  other 
trait,  and  mere  contradictions  of.  the  testi- 
mony of  such  a  witness  by  inmates  of  the 
county  jail  could  not  be  deemed  to  be  of 
such  convincing  character  as  to  decisively 
influence  the  result  of  the  triaL 

The  judgment  therefore  must  be  affirmed. 
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TANNER  et  aL  t.  GRACE  et  at 

(Court   of  Appeals   of   Kentucky.      Sept   23, 
1910.) 

1.  Appeal  and  Ebbob  ^=»1003  —  Verdict 
Will  Not  be  Dibtxtbbed  Unless  Glbab* 
LY  Wbono. 

The  verdict  of  a  properly  instructed  jury 
on  a  question  of  fact  will  not  be  disturbed,  un- 
less its  finding  is  flagrantly  against  the  evidence. 

2.  Appeal  and  Ebbob  ^=s>692(1)— Exclusion 
OF  Question  Not  Reviewable  Whebe  Ex- 
pected Answer  Not  Shown. 

In  a  will  contest,  where  a  witness  was  ask- 
ed whether  or  not  he  gave  testator  the  same 
treatment  for  cancer  that  he  gave  another  per- 
son, in  the  absence  of  avowal  as  to  what  the 
witness  would  have  said,  had  objection  not 
been  sustained,  the  exclusion  of  the  evidence 
is   not  reviewable. 

8.  Evidence   ^=»474(4)  —   Witnesses    Not 
Pbesent  at  Execution  of  Will  Competent 
▲8  to  Sanity. 
Where   witnesses    testifying   that    testator 
had  mind  enough  'to  know  his  estate,  the  nat- 
ural objects  of   his   bounty,   and  his   duty  to 
them,  and  to  dispose  of  his  estate  according 
to  his  own  fixed  purpose,  saw  him  just  before 
and  after  the  execution  of  the  will,  and  ob- 
served his  conduct  and  state  of  mind,  the  fact 
that   they  were  not  present  at  the  execution 
does  not  render  them  incompetent  to  give  an 
^  opinion  as  to  his  testamentary  capacity. 

Appeal  from  Circuit  Court,  Ballard 
County. 

Will  contest  by  Maggie  A.  Tanner  and  oth- 
ers against  Mattie  J.  Grace  and  others.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
AfiQrmed. 

J.  B.  Wickllffe,  M.  C.  Anderson,  and  Wm. 
Henderson,  all  of  Wickliffe,  for  appellants. 

J.  E.  Kane,  of  Bardwell,  and  W.  T.  White, 
of  Wickliffe,  for  appellees. 

CLAY,  C.  This  is  an  appeal  from  a  judg- 
ment of  the  Ballard  circuit  court,  sustain- 
ing the  will  of  W.  H.  Grace. 

The  testator  was  twice  married.  His  first 
wife  owned  a  small  farm.  The  farm  was 
sold  and  the  proceeds,  together  with  a  few 
hundred  dollars  furnished  by  the  testator, 
were  used  to  purchase  a  60-acre  farm,  which 
was  conveyed  to  the  testator  and  his  first 
wife  Jointly.  By  his  first  wife  the  testator 
had  five  children.  Upon  the  death  of  his  first 
wife  the  testator  married  Mrs.  Mattie  J.  Ma- 
son, who  was  a  very  industrious  woman.  At 
the  time  of  her  marriage,  Mrs.  Mason  owned 
considerable  personal  property,  consisting 
largely  of  stock  and  provisions,  which  were 
carried  to  the  home  of  the  testator.  It  is  al- 
so shown  that  she  had  some  money,  which 
was  used  in  the  repair  or  construction  of  her 
home  on  testator's  farm.    It  further  appears 


that  her  income  from  the  dairy  and  poultry 
products  was  about  $250  a  year,,  and  out  of 
this  income  the  family  was  largely  supported. 
After  his  second  marriage  the  testator  be- 
came more  prosperous,  and  at  the  time  of  his 
death  his  half  of  the  60-acre  farm  was  worth 
about  $3,000,  and  his  personal  property  was 
worth  12,500  or  $3,000. 

For' some  time  prior  to  the  execution  of  the 
will;  which  occurred  on  March  9,  1916,  testa- 
tor had  been  afiUcted  with  a  cancer,  but  lived 
for  about  a  year  after  the  execution  of  the 
will.  By  the  will  in  question  the  testator 
first  bequeathed,  to  his  second  wife  all  of  his 
personal  property.  He  then  devised  to  her 
all  of  his  real  estate,  to  be  held  by  her  dnr^ 
ing  her  life,  and  at  her  death  to  be  equally 
divided  between  his  children. 

[1]  It  is  unnecessary  to  review  the  evi- 
dence at  length.  Some  of  the  witnesses^  for 
contestants,  who  were  the  testator's  children 
by  his  first  wife,  stated  that  they  were  pres- 
ent on  the  day  the  will  was  executed,  and 
that  the  testator  was  so  delinious  that  he  did 
not  recognize  those  who  were  present  or 
know  what  he  was  doing.  On  the  other  hand, 
a  number  of  witnesses  stated  that,  althongh 
the  testator  was  suffering  and  would  talk  in 
his  sleep,  yet  his  mind  was  perfectly  dear 
when  he  was  awake.  It  is  our  role  not  to 
disturb  the  verdict  of  a  properly  instructed 
Jury  on  a  question  of  fact,  unless  its  findincr 
is  flagrantly  against  the  evidence  (William- 
son V.  Bently,  158  Ky.  346, 164  S.  W.  951),  and 
in  this  case  the  verdict  is  supported  by  the 
preponderance  of  the  evidence. 

[2]  One  of  the  errors  relied  on  is  that  the 
court  refused  to  permit  contestants  to  prove 
that  the  treatment,  wlUch  the  testator  was 
undergoing  for  the  purpose  of  removing  the 
cancer,  was  so  severe  as  to  render  him  in- 
capable of  knowing  anything  for  the  time  be- 
ing. We  fail  to  find  where  any  such  evi- 
dence was  rejected.  It  is  true  that,  when  the 
witness  Neely  was  on  the  stand,  an  objection 
was  sustained  to  the  following  question: 

"Tell  the  jury  whether  or  not  you  gave  Mr. 
Grace  the  same  treatment  that  you  gave  T. 
O.  Claris." 

But  there  was  no  avowal  as  to  what  the 
witness  would  say.  That  being  true,  the  ex- 
clusion of  the  evidence  is  not  reviewable. 
Hostetter  et  al.  v.  Green,  150  Ky.  651,  150  S. 
W.  652. 

[3]  Another  ground  urged  for  reversal  Is 
that  the  court  permitted  certain  witnesses, 
who  were  not  present  when  the  will  was 
executed,  to  give  an  opinion  that  the  testator 
had  testamentary  capacity  at  that  time.  Un- 
der the  rule  prevailing  in  this  state,  wit- 
nesses may  testify  whether  the  testator  had 
mind  enou^  to  know  his  estate,  and  the  nat- 
ural objects  of  his  bounty,  and  his  duty  to 
them,  and  to  dispose  of  his  estate  according 
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to  a  fixed  purpose  of  Ws  own  (Walls  v.  Walls, 
99  S.  W.  969,  80  Ky.  Law  Kep.  948);  and 
Tvhere,  as  In  this  case,  It  appears  that  the 
witnesses  saw  the  testator  Just  before  and 
after  the  execution  of  the  will,  and  had  an 
opportunity  to  observe  his  conduct  and  state 
of  mind,  the  fact  that  they  were  not  present 
when  the  will  was  executed  does  not  render 
them  incompetent  to  give  an  opinion  on  the 
question  of  testamentary  capacity,  but  affects 
only  the  probntite  value  of  their  testimony. 
Judgment  affirmed. 


ELY  V.  COMMONWEALTH. 


(Court  of  Appeals  of  Kentucky. 
1919.) 


Sept.  23, 


Homicide   «=s»819  —  New  Tbial  vob  Newlt 

DiSCOVXBED      BVIDENOB      INSUTTICIBNT      TO 

Ohanob  Rbsxjxt  Pbopeblt  Refused. 
In  a  prosecution  for  homicide,  newly  dis- 
covered evidence  that  cartridge  shells  were 
found  at  the  point  near  where  decedent  fell 
when  he  was  shot  by  defendant,  also  sboMdng 
fresh  bullet  marks  on  the  house  of  defendant, 
who  claimed  he  had  shot  in  defense  of  his 
home,  held  insufficient  to  call  for  a  new  trial,  in 
view  of  promiscuous  shooting  around  the  prem- 
ises before  decedent  was  killed  or  any  quarrel 
took  place. 

Appeal  from  Circuit  Court,  Bell  County. 
Nathaniel  Ely  was  convicted  of  homicide, 
and  appeals.    Affirmed. 

J.  a  Bolllns  and  J.  M  Gilbert,  both  of 
Pineville,  for  appellant 

Charles  H.  Morris  and  Overton  S.  Hogan, 
Asst  Attys.  Gen.,  for  the  Commonwealth. 

CARROLL,  C.  J.  Appellant,  Ely,  was  con- 
victed of  the  crime  of  shooting  and  killing 
John  Ric^,  and  he  prosecutes  this  appeal 
from  a  judgment  of  the  Bell  circuit  court 
fixing  his  punishment  in  accordance  with  the 
verdict  at  confinement  in  the  state  peniten- 
tiary for  a  period  of  21  years. 

The  facts  are  involved  in  considerable  con- 
fusion growing  out  of  the  circumstance  that 
all  of  the  parties  concerned  in  the  affair  were 
drinking  heavily  when  the  homicide  occurred. 
Briefly  the  facts  as  we  understand  them  are 
as  follows: 

Bill  and  Gabe  Ellis,  whose  sister  had  mar- 
ried Ely,  together  with  John  Rice,  the  de- 
ceased, went  to  the  house  of  Ely  early  in  the 
night,  for  what  purpose  does  not  appear, 
nor  is  there  any  evidence  that  previous  to 
this  time  there  had  been  any  bad  feelings 
between  any  of  the  parties.  Soon  after  they 
reached  the  house,  for  some  unexplained 
cause,  they  or  some  of  them  became  engaged 
in  a  drunken  quarrel,  and  several  shots  were 


fired  in  the  floor  of  the  house  by  Ely  and 
perhaps  some  of  the  others.  After  engaging 
in  this  sport  for  a  little  while,  the  EUises  and 
Rice  left  the  house  of  Ely,  and  after  going 
a  short  distance  Gabe  Ellis  returned  to  the 
house,  and  according  to  the  testimony  of  Ely 
cursed  and  abused  him  in  a  violent  manner, 
and  then  went  back  to  where  it  appears  Rice 
and  Bill  Ellis  were  standing.  About  the 
time  or  shortly  after  he  left,  Ely  claims  all 
or  some  of  them  commenced  shooting  at  him 
and  his  house,  and  thereupon  he  got  his  shot- 
gun and  fired  at  them,  for  the  purpose  of 
defending  himself  and  protecting  his  home 
and  his  family.  On  the  other  hand,  the  El- 
lises  say  that  when  they  left  the  house,  and 
while  they  and  Rice  were  walking  away,  nei- 
ther of  them  shooting  at  or  in  any  way  mo- 
lesting Ely,  his  family,  or  his  house,  Ely 
fired  his  gun  at  them,  and  shot  Rice  in  the 
back  of  the  head,  killing  him  instantly. 

There  is  no  complaint  about  the  Instrue- 
tions,  and  the  only  ground  upon  which  a  new 
trial  was  sought  and  a  reversal  asked  is  that 
of  newly  discovered  evidence;  This  newly 
discovered  evidence  is  directed  to  the  point 
that  after  the  Ellises  and  Rice  left  the  house 
of  Ely  they  flred  several  shots,  some  of  whicb 
struck  his  bouse,  and  that  he  did  not  shoot  at 
them  until  after  these  shots  had  been  flred  at 
him  or  his  house.  Affidavits  were  made  by 
Charles  Snelling,  Sherman  Miracle,  Sol  Wil- 
son, Robert  Johnson,  and  others  to  the  effect 
that  they  found  cartridge  shells  on  the 
ground  at  the  point  near  where  John  Rice 
fell  when  he  was  shot,  and  also  saw  fresh 
bullet  marks  on  Ely's  house  and  on  some 
rocks  near  where  Ely  was  standing  when  he 
fired  the  shot  that  killed  Rice.  It  is  further 
shown  in  some  of  these  affidavits  that 
BUI  Ellis,  shortiy  after  the  killing,  said  that 
he  had  fired  all  of  the  shots  out  of  his  pistol, 
and  that  John  Rice  was  killed,  but  he  did 
not  know  who  else. 

Much  of  the  evidence  that  it  was  averred 
these  newly  discovered  witnesses  would  make 
was  merely  cumulative,  and  the  remainder 
of  it  not  of  suflicient  weight  to  have  affected 
the  result  of  the  trial,  and  not  much  impor- 
tance should  be  attached  to  the  fact  that 
shells  were  found  on  the  ground  near  the 
house,  or  that  marks  made  by  bullets  were 
found  on  the  house,  because  all  the  evidence 
shows  that  these  people  were  drunk,  and  two 
or  three  of  them  had  pistols,  and  they  seem 
to  have  been  shooting  recklessly,  not  only  in 
the  house,  but  around  the  premises,  before 
Rice  was  killed,  or  any  disturbance  <!ame  up. 
There  is  no  dispute  about  the  fact  that  Rice 
was  shot  in  the  back  of  the  head  after  he 
had  left  the  house  and  had  gone  some  dis- 
tance, or  about  the  fact  that  his  pistol  was 
found  fully  loaded  when  he  felll 

Upon  the  whole  case,  we  are  not  disposed 
to  disturb  the  Judgment;   and  it  is  affirmed. 
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SATLOR  ct  al.  ▼.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Sept  24, 1019.) 

L  Labcent  ^=s>59»  79— Value  of  Pbopebty 
Requibino  Instbuction  on  Petit  Labcent. 
Evidence  on  prosecution  for  stealing  chick- 
ens held  to  authorize  finding  that  they  were 
-worth  less  than  $2,  and  so  to  call  for  instruc- 
tion on  petit  larceny. 

2.  Cbiminal  Law  «=»1173(2)— Failube  to  In- 

BTBTJCT   ON   DEGBEB   OF   CbIME    PbEJUDIGIAL 

Ebbob. 
The  evidence  that  defendants  stole  the  chick- 
ens being  convincing,  with  consequent  inclination 
to  find  them  guilty,  instructing  merely  to  find 
them  guilty  of  felony  charged,  if  the  jury  be- 
lieved from  the  evidence  that  defendants  stole 
chickens  of  the  value  of  |2,  and  omitting  in- 
struction, authorised  by  evidence,  to  find  them 
guilty  of  petit  larceny  if  the  jury  believed  they 
stole  chickens  of  less  value  than  |2,  was  preju- 
dicial. 

8.  Cbiicinai.  Law  ^=9493  — Jttbt  Mat  Use 

Own  Knowledge  ab  to  Value  of  Stolen 

Chickens. 

Where  the  jurors  are  familiar  from  personal 

observation  and  common  knowledge  with   the 

value  of  stolen  property  (chickens),   and  there 

is  reasonable  room  for  difference  of  opinion  as 

to  the  value,  they  need  not  accept  as  true  the 

conclusion    of    witnesses,    but   may    use    their 

knowledge  and  draw  a  different  conclusion. 

Appeal  from  Circuit  Court,  Leslie  County. 

Ace  Saylor  and  others  were  convicted  of 
felony  for  stealing  chickens,  and  appeal.  Re- 
versed and  remanded  for  new  trial. 

Dillon  M.  Bingham,  of  Beverly,  and  Jno.  L. 
Dizon  and  Cleon  K.  Calvert,  both  of  Hyden, 
for  .appellants. 

Cbas.  H.  Morris,  Atty.  Qen.,  and  Overton 
S.  Hogan,  Asst  Atty.  Gen.,  for  the  Conmion- 
wealth. 


CARROLL^  C.  J.  Appellants  were  con- 
victed imder  an  indictment  charging  them 
with  the  offense  of  stealing  chickens  of  the 
value  of  more  than  $2,  which  i^  made  a 
felony  by  statute.  On  this  appeal  the  only 
ground  for  reversal  relied  on  is  the  failure  of 
the  trial  court  to  instruct  the  Jury  on  the 
subject  of  petit  larceny,  which  is  a  misde- 
meanor. The  court  instructed  the  jury  that, 
if  they  believed  from  the  evidence  that  the 
defendants  stole  chickens  "of  the  value  of  $2 
or  more,"  they  should  find  them  guilty  of  the 
felony  charged  in  the  indictment,  but  failed 
to  give  an  instruction  that,  if  they  believed 
the  chickens  were  of  less  value  than  $2,  they 
should  find  the  defendants  guilty  of  petit  lar- 
ceny, which  is  a  degree  of  the  offense  charged 


in  the  indictment,  and  fix  their  punishment 
at  confinement  in  the  county  Jail  for  the  peri- 
od named  in  the  statute. 

[1]  Whether  an  instruction  on  the  subject 
of  petit  larceny  should  have  been  given  de- 
pends on  the  evidence  introduced  as  to  the 
value  of  the  chickens.  The  prosecuting  wit- 
ness testified  that  the  three  hens  stolen  were 
worth  "somewhere  over  $2" ;  that  they  were 
good-sized  hens,  such  as  had  been  selling 
around  there  at  $1  apiece ;  that  he  had  sold 
some  at  $1.  He  also  testified  that  one  of  the 
chickens  was  sick,  and  worth  something,  but 
not  as  much  as  $1;  that  he  could  have  got- 
ten $1  apiece  for  the  others,  if  he  had  wanted 
to  sell  them.  Another  witness  testified  that 
chickens  were  selling  at  $1  apiece  on  the  rail- 
road a  few  miles  from  the  place  the  hens 
were  stolen,  but  in  the  neighborhood  they 
could  be  bought  for  75  cents  apiece.  Another 
witness  said  he  had  been  selling  hens  in  that 
neighborhood  at  75  cents  apiece,  but  that  he 
believed  the  hens  stolen  were  worth  |2  on  the 
market  Under  this  evidence  we  think  the 
Jury  should  have  been  instructed  that,  if  they 
believed  the  hens  were  worth  less  than  $2* 
they  might  find  the  defendants  guilty  of  petit 
larceny. 

[2]  It  is  true  that  under  the  instruction 
given  the  Jury  could  not  find  the  defendants 
guilty,  unless  they  believed  the  hens  were 
worth  more  than  $2 ;  but  under  this  instruc- 
tion, if  the  hens  in  the  opinion  of  the  Jury 
were  worth  less  than  $2,  they  must  acquit  the 
defendants,  although  they  may  have  belieyed 
beyond  a  doubt  that  the  defendants  stole  the 
hens.  In  view  of  the  fact  that  the  evidence 
was  very  convincing  that  the  defendants  stole 
the  hens,  it  is  not  unreasonable  to  assume 
that  the  Jury,  rather  than  acquit  the  defend* 
ants  were  persuaded  to  find  from  the  evi- 
dence that  they  were  worth  |2  or  more,  while, 
if  they  could  have  punished  the  defendants 
for  petit  larceny,  they  might  have  done  so. 

[3]  In  cases  like  this,  where  the  Jurors  are 
familiar  from  personal  observation  and  com- 
mon knowledge  with  the  value  of  property 
stolen,  and  there  is  reasonable  room  for  dif- 
ference of  opinion  as  to  the  value,  they  need 
not  accept  as  true  the  statements  of  witness- 
es, but  may  bring  to  their  assistance  in  arriv- 
ing at  the  value  of  the  property  their  own 
knowledge,  drawn  from  experience  and  ob- 
servation, and  reach  a  different  conclusion 
from  that  expressed  by  the  witnesses.  Bron- 
augh  V.  Commonwealth,  2  Ky.  Law  Rep.  386 ; 
Carter  v.  Commonwealth,  2  Ky.  Law  Rep. 
311;  Wilhelm  v.  Commonwealth,  12  S.  W.  271, 
11  Ky.  Law  Rep.  431. 

For  the  error  in  falling  to  instruct  the  Jury 
on  the  subject  of  petit  larceny,  the  Judgment 
is  reversed,  and  the  case  remanded  for  a  new 
trial. 


»For  other  c«Mt  ■••  same  topio  and  KSY-NUMBBR  ta  all  Kiy-Numb«rad  Dlgwto  and  Indtsaa 


Digitized  by 


Google 


Ter.) 


LANDIS  ▼.   STATE.     (No.  4868.) 

<Court  of  Criminal  Appeals  t>f  Texas.  Nov.  27, 
1918.  Rehearing  Denied  Jane  4,  1910.  Sec- 
ond Petition  for  Rehearing  Denied  Oct  S, 
1919.) 

1.  Cbimtnal  Law  «=»444--Bvidenoi&— Corpo- 

BATE   OHARTEB— iDBNTmOATION.  ^ 

In  prosecution  for  embezslement  of  funds 
of  a  company  there  was  no  error  in  permitting 
an  attorney  who  procured  th^  company's  diar- 
ter  to  identify  it  as  the  original  charter. 

2.  Gbdonai.   Law    ^=a>430— Bvidbnob— Cob- 

POBATE   CHABTEB— CeBTTFISD    GOFT. 

In  prosecution  for  embezzlement  of  funds  of 
a  company  there  was  no  error  in  admitting  in 
evidence  the  company's  charter,  certified  to  be 
a  true  copy  of  that  filed  in  office  of  the  Secre- 
tary of  State  by  the  chief  clerk,  acting  secre- 
tary; R.  S.  art.  4319,  authorizing  chief  derk 
to  act  as  secretary  of  the  state  in  case  of  ab- 
sence or  inability  of  the  secretary  to  act. 

3.  Cbiminal  Law  <®=>400(6)  —  Incobpoba- 
TiON  OF  Ck>MPANY— Parol  Evidence. 

In  prosecution  for  embezzlement  of  funds 
of  a  company,  proof  of  the  company's  incorpo- 
ration could  be  by  oral  testimony. 

4.  Cbiminal  Law  ^a»406<3)--ADMis8iON  of 
Aocubbd— Admibsibilitt. 

In  a  prosecution  for  the  embezzlement  by 
defendant,  local  manager,  of  property  of  a  com- 
pany, held  there  was  no  error  in  admitting  in 
evidence  defendant's  admission  as  to  shortage 
made  to  general  manager  of  the  company  while 
an  inventory  was  being  taken  of  the  company's 
stodc. 

5.  ElCBBZZLEHENT  ^s>88  —  SALES  SLIPS  — 
ADiaSSIBILITT. 

In  prosecution  for  embezzlement  by  local 
manager  of  company's  property  on  or  about 
May  80,  1916,  there  was  no  error  in  admitting 
in  evidence  the  sales  slips  for  several  days  from 
the  22d  to  the  27th,  inclusive,  of  said  month. 

6.  BUBEZZLEICENT  ^S942— Bt  Looal  Mana- 
GEB— Evidence  Admissible. 

In  prosecution  for  embezzlement  by  local 
manager  of  property  of  company,  there  was  no 
error  in  admitting  testimony  of  banker  show- 
ing deposits  whtch  defendant  had  made  to  his 
individual  account,  the  sole  objection  being 
that  it  was  immaterial. 

7.  Embezzlement  ^s»44(1)  —  Evidence  — 
Sufficiency. 

Evidence  hM  to  show  a  typical  case  of  em- 
bezzlement by  the  local  manager  of  a  company 
under  Pen.  Code  1911,  art  1416,  and  not  bailee 
theft,  under  article  1348. 

&  Cbiminal  Law  ^ss>29  —  Diftebent  Of- 
fenses IN  Same  Tbansaction. 
That  case  in  question  may  have  constituted 
theft  of  property  acquired  by  bailee  under  Pen. 
Code  1911,  art  1348,  would  afford  no  reason 
why  it  would  not  also  constitute  embezzlemoit, 
under  article  1416. 


LANDIS  V.  STATE  827 

(114  8.W.) 

Appeal  from  Criminal  District  Court,  Tar- 
rant County ;  George  E.  Hosey,  Judge. 


R.  L.  Landls  was  convicted  of  embezzle- 
ment, and  appeals.    Affirmed. 

A.  J.  Power,  of  Ft  Worth,  for  appellant 
E.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDERGAST,  J.  Appellant  was  con- 
victed of  embezzlement  of  more  than  $50, 
and  his  punishment  assessed  at  the  lowest 
fixed  by  law. 

The  Indictment  alleged  that  on  or  about 
May  30,  1916,  appellant  was  the  agent,  derk, 
manager,  and  attorney  in  fact  of  the  incor- 
porated company  Wise-Heame  Shoe  Com- 
pany, and  as  such  he  did  then  and  there  un- 
lawfully and  fraudulently  embezzle  and 
fraudulently  misapply  and  convert  to  his  own 
use,  without  the  consent  of  said  company, 
$72.30,  which  was  the  corporeal  personal  prop- 
erty of  and  belonging  to  said  company,  and 
which  money  had  theretofore  come  Into  his 
possession,  and  was  then  and  there  under 
his  care  by  virtue  of  said  agency,  etc. 

The  state  by  its  evidence,  which  was 
wholly  uncontradicted  and  unimpeached, 
made  a  clear  case  against  appellant,  literal- 
ly, in  substance  and  effect,  proving  every  al- 
legation in  the  Indictment,  and  every  fact 
necessary  and  proper  for  his  conviction.  He 
introduced  no  evidence  and  no  witness. 

We  regard  many  of  appellant's  contentions 
as  of  minor  Importance,  if  any,  and  all  of 
them  without  any  merit  It  will  not  be 
necessary  to  take  them  up  severally  and  dis- 
cuss them,  but  what  we  will  have  to  say 
will  dispose  of  all  of  them. 

[1-3]  Mr.  Short  of  the  law  firm  of  Capps, 
Cantey,  Hanger  ft  Short  of  Ft  Worth,  tes- 
tified that  he  and  his  firm  were  the  attor- 
neys for  said  company;  that  he  represented 
It  in  the  incorporation  of  it  and  procured  its 
charter.  Thereupon  the  state's  counsel  hand- 
ed to  him  the  charter  of  said  company.  The 
court  did  not  err  in  permitting  Mr.  Short  to 
testify:  "Thia  is  the  original  charter  of  the 
Wise-Heame  Shoe  Company  granted  said 
company  by  the  state  of  Texas."  The  state 
then  at  once  introduced  in  evidence  the  said 
charter.  It  is  unnecessary  to  copy  it  It  is 
in  complete  compliance  In  every  way  with 
such  charters  as  granted  by  the  state  of 
Texas  under  the  statutes.  It  was  certified 
to  be  a  true  copy  of  that  filed  in  the  secre- 
tary of  state's  office  by  D.  A,  Gregg,  chief 
clerk,  acting  secretary  of  state.  The  stat- 
ute expressly  authorizes  the  chief  clerk  to 
act  as  secretary  of  state  in  the  absence  of 
the  secretary  or  his  inability  from  any  cause 
to  act  R.  S.  art.  4319.  The  court  did  not 
err  in  admitting  the  charter  in  evidence.  In 
addition,  the  testimony  of  Mr.  Short,  which 
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was  not  objected  to,  was  amply  stiffident  to 
prove  that  said  company  was  duly  incorpo- 
rated. Such  proof  could  be  made  orally. 
White  V.  State,  61  Tex.  Or.  R.  501,  135  S. 
W.  562;  Zweig  v.  State,  74  Tex.  Or.  R.  314, 
171  S.  W.  747;  3  Enc.  of  Bv.  p.  604,  subd.  D ; 
Fleener  v.  State,  58  Ark.  98,  23  S.  W.  1; 
Com.  V.  Whitman,  121  Mass.  361;  Lowe  v. 
State,  46  Ind.  305;  Smith  v.  State,  34  Tex. 
Cr.  R.  265,  30  S.  W.  236. 

The  facts  show  that  the  Florsheim  Shoe 
Company  of  Chicago,  111.,  a  corporation,  own- 
ed said  W'ise-Hearne  Shoe  Company;  that 
all  of  the  Florsheim  Company's  officers  lived 
in  Illinois,  and  none  of  them  in  Texas ;  that 
they  managed,  controlled,  and  oi^erated  said 
Wise-Hearne  Shoe  Company  through  their 
agent,  Mr.  S.  V.  Wright.  Mr.  Wright  is 
shown  to  have  had  general  supervision,  con- 
trol, and  management  of  said  Wise-Hearne 
Shoe  Company ;  employed  and  discharged  its 
manager  from  time  to  time  as  he  saw  fit, 
and  had  such  control  of  said  company  from 
the  time  of  its  organization  and  when  it  be- 
gan business  in  Ft.  Worth;  that  he  put  ap- 
pellant in  charge  as  manager  of  said  business 
about  September,  1015,  -whose  duties  as  the 
local  manager  were  to  look  after  the  store 
and  do  just  such  things  that  the  manager 
of  an  ordinary  business  would  do,  and  among 
other  things  was  at  the  close  of  each  day's 
business  to  take  the  money  received  and  plac- 
ed in  the  till  out  of  it,  and  put  it  in  the  safe, 
and  then  the  next  business  day  to  deposit  all 
of  that  money  in  a  bank  in  Ft.  W.orth ;  that 
on  May  30, 1916,  he  went  to  this  store  to  check 
it  up,  and  BO  told  appellant ;  that  on  this  oc- 
casion he  went  to  the  till  or  cash  drawer, 
counted  the  money,  checked  up  the  sales 
from  the  sales  slips  which  were  there,  then 
went  to  the  safe  and  checked  up  the  money 
therein;  that  the  sales  slips  called  for  $201 
and  some  cents  more  than  there  was  cash; 
that  the  sales  slips  of  Saturday,  May  27th, 
totaled  $71.30 ;  that  the  sales  slips,  represent- 
ing the  cash  received  on  May  27th,  had  not 
been  entered  up  by  appellant  when  he  check- 
ed these  matters  up  on  May  30th';  that  upon 
finding  this  state  of  fact-  he  concluded  he 
had  better  take  a  complete  inventory  of  the 
stock  and  check  up  everything,  and  he  so 
told  appellant,  and  that  he,  appellant,  and 
the  only  other  clerk  in  the  store,  Mr.  Crow, 
then  took  an  inventory  and  checked  up  every- 
thing; that  it  took  several  days  to  do  this, 
and  upon  its  completion  he  found  a  "short- 
age" by  appellant  of  a  total  of  $1,720.51.  A 
complete  itemized  statement  of  all  these 
matters  was  prepared  by  Mr.  Wright  and 
signed  by  appellant,  duly  witnessed,  and 
completely  proven  up.  This  signed  proven- 
up  statement  was  introduced  in  evidence. 
Among  other  admissions  and  statements  by 
appellant  in  it  are  these: 


Tt  Worth,  Texas,  June  14,  1916. 
''Statem^it  of  shortage  (showing  the  different 
sources  of  the  shortage)  at  present  existing  in 
the  business  and  assets  of  Wise-Hearne  Shoe 
Company,  700  Main  St.,  Ft  Worth,  Texas- 
Said  shortage  having  occurred  during  the  time 
the  said  Wise-Hearne  Shoe  Co.  was  under 
the  management  of  Mr.  R.  L.  Landis  and  said 
R.  It,  Landis  being  responsible  for  same. 

"Cash .  drawer,  short  when  cash  was 
balanced  5/30/16  by  R.  L.  Landis 
and  S.  V.  Wright,  said  cash  having 
been  appropriated  to  his  own  personal 
use  by  R.  L.  Landis $200.45^ 

And  again  as  follows: 

"Merchandise  short  as  shown  by  inven- 
tory taken  May  Slst,  by  R.  L.  Landis 
and  S.  V.  Wright,  this  shortage  having 
occurred  through  merchandise  being 
sold,  no  record  made  of  the  sale,  and 
the  cash  appropriated  to  his  own  use 
by  R.  L.  Landis,  wholesale  cost  (229 
prs.)     $901.ie 

"An  invoice  dated  4/7/16,  Matchless 
Shoe  Co.,  never  entered  on  records, 
but  the  goods  in  stock  at  the  time  of 
inventory.  May  31st,  1916  (28  prs.).  .$77.00'* 

And  again  as  follows: 

"Charge  Accounts:  The  following  fictitious 
charge  accounts  made  out  to  cover  up  shortage, 
and  charge  accounts  collected,  but  the  money 
used  by  R.  L.  Landis  for  his  personal  use  in 
place  of  being  turned  into  the  business." 

Then  follows  an  itemized  list,  aggregating 
$86.60. 

And  again  the  statemait  concludes  as  fol- 
lows: 

"Fort  Worth,  Texas,  6/14/16. 

"I  hereby  acknowledge  the  above  statement 
as  itemized  to  be  correct,  and  the  amount  ($1,- 
720.51)  of  shortage  I  am  responsible  for  hav- 
ing created  this  shortage  by  appropriating,  to 
my  own  personal  use,  while  manager  of  the 
Wise-Hearne  Shoe  dJo.,  funds  to  the  amount  of 
$1,720.51,  as  itemized  above.     R.  h.  Landis. 

"Witness:  Arthur  Juline." 

It  is  unnecessary  to  incumber  this  opinion 
with  a  copy  in  full  of  said  written  admission 
or  statement  and  of  the  several  items  stated 
therein. 

In  addition  Mr.  Wright  testified  that  while 
they  were  making  said  Inventory  and  state- 
ment that  he  and  appellant  went  into  the 
matter,  and  appellant  admitted  verbally,  as 
well  as  in  said  writing,  his  shortage,  and 
stated  that  he  wanted  to  make  every  effort 
to  square  up,  and  would  try  to  raise  the 
money  to  do  so,  and  told  him  from  day  to 
day  of  persons  from  whom  he  was  expecting 
to  get  the  money  to  pay  up.  "He  admitted 
$200.45  shortage,  the  cash  drawer  item.  He 
stated  to  me  that  this  $200  covered  the  four 
previous  days'  sales  in  the  business.  The 
money  was  taken  from  the  till,  from  the  sales 
of  shoes  that  had  been  sold.    *    *    ^    He  ad- 
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niitted  tholce  was  a  shortage  In  the  stock  be- 
cause of  the  fact  the  shoes  had  been  sold  and 
no  sales  slips  written  up  for  them.  He  said 
he  had  done  that — money  misappropriated." 
Mr.  Wright  further  swore  that  he  did  not 
gire  the  appellant  permission  to  take  the 
amount  taken  by  him  or  any  part  of  it ;  nor 
did  he  give  his  consent,  or  throagh  him,  the 
witness,  the  consent  of  the  company,  to  ap- 
pellant to  take  this  money  or  any  part  of  it. 

[4]  The  court  did  not  err  in  admitting  this 
statement  or  admission  by  appellant — ^the 
whole  of  It — in  evidence.  Leach  v.  State, 
46  Tex.  Or.  B.  510,  81  S.  W.  78S;  2  Branch's 
An.  P.  G.  p.  1415,  and  cases  cited  by  him  In 
the  fourth  paragraph;  Lawshe  v.  State,  57 
Tex.  Or.  R.  32,  121  S.  W.  805;  Taylor  v. 
State,  29  Tex.  App.  466,  16  S.  W.  302 ;  Ham- 
er  V.  State,  60  Tex.  Cr.  R.  841,  131  S.  W. 
813;  Powell  v.  State,  198  S.  W.  323,  and 
cases  dted  and  rAriewed ;  Bvans  v.  State,  40 
Tex.  Cr.  R.  58,  48  S.  W.  194. 

[6]  Neither  did  the  court  err  in  admitting 
the  sales  slips  for  several  days  from  the  22d 
to  the  27th,  inclusive,  of  May,  1916. 

Ai^)ellant  has  several  bills  to  short  ex- 
tracts from  the  testimony  of  Mr.  Wright 
These  bills  are  so  wholly  defective  as  to 
preclude  consideration  by  this  court  James 
V.  State,  63  Tex.  Cr.  R.  75,  ite  S.  W.  612; 
Befit  V.  State,  72  Tex.  Cr.  R.  203,  164  S.  W. 
996 ;  Lowe  v.  State,  206  S.  W.  519  (not  yet 
officially  reported).  However,  if  these  bills 
could  be  considered,  the  testimony  objected 
to  was  admissible,  and  the  court  committed 
no  error  in  admitting  all  of  it  objected  to 
by  his  bills. 

[6]  Neither  did  the  court  commit  error  In 
admitting  the  testimony  of  the  banker  show- 
ing the  deposits  appellant  made  on  his  indi- 
vidual account,  his  sole  objection  thereto 
being  that  it  was  immaterial. 

Neither  did  the  court  err  in  refusing  to 
give  his  peremptory  instruction  to  acquit. 
Nor  in  refusing  to  give  his  peremptory 
charge  to  acquit  on  the  ground  that  if  he 
was  guilty  of  anything  he  was  guilty  of  the 
theft  of  the  money,  and  not  of  the  embezzle- 
ment of  it 

Appellant's  main  contention  seems  to  be 
that  the  evidence  made  out  the  offense  of 
theft  He  does  not  say  as  bailee,  but  per- 
haps that  Is  his  contention  Instead  of  ordi- 
nary theft  The  statute  under  which  appel- 
lant was  convicted  Is  as  follows:  If  any 
officer,  agent,  clerk,  od  attorney  at  law  or  in 
fact  of  any  incorporated  company,  or  any 
consignee  or  bailee  of  money  or  property, 
shall  embezzle,  fraudulently  misapply,  or  con- 
vert to  his  own  use,  without  the  consent  of 
his  principal,  or  employer,  any  money  or 
property  of  such  principal  or  employer  which 
may  have  come  into  his  possession  or  be  un- 
der his  care  l^  virtue  of  such  office,  agency, 


or  employment,  he  shall  be  punished,  etc* 
Article  1416,  P.  C. 

Ck)nverslon  or  theft  by  bailee  is  thus  de- 
fined: Any  person  having  possession  of  per- 
sonal property  of  another  by  virtue  of  a 
contract  of  hiring  or  borrowing,  or  other 
bailment,  who  shall,  without  the  consent  of 
the  owner,  fraudulently  convert  such  proper- 
ty to  his  own  use  with  intent  to  deprive  the 
owner  of  the  value  of  the  same,  shall  be 
guilty  of  theft,  and  shall  be  punished,  etc. 

[7]  In  our  opinion  the  evidence  in  this  case 
without  doubt  establishes  a  typical  case  of' 
embezzlement  and  not  bailee  theft  Johnson 
V.  State,  71  Tex.  Or.  B.  207,  159  S.  W.  849; 
tleed  V.  State,  16  Tex.  App.  590;  VVilsou  v. 
State,  47  Tex.  Or.  B.  160,  82  S.  W.  651. 

[8]  But,  if  the  evidence  should  also  be  held 
sufficient  to  show  bailee  theft,  this  court 
holds:  ^'Although  an  act  may  have  consti- 
tuted theft  of  property  acquired  by  bailment 
under"  article  1348,  P.  C,  "that  affords  no 
reason  why  it  would  not  also  constitute  em- 
bezzlement under  the  general  statute  [ar- 
ticle 1416]."  Wilson  V.  State,  47  Tex.  Cr.  B. 
159,  82  S.  W.  651;  Lewis  v.  State,  48  Tex. 
Cr.  B.  811,  87  S.  W.  831. 

The  court's  charge  submitted  every  issue 
aptly  and  properly  that  was  raised  by  the 
testimony.  The  facts  did  not  call  for  any 
charge  on  embezzlement  of  less  than  $50.00. 
The  Lawshe  Case,  supra,  and  other  cases. 
None  of  appellant's  objections  to  the  court's 
charge  show  any  reversible  error. 

The  Judgment  is  affirmed. 


Mcdonald  v.  lastinobb.    (No.  606o.> 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

July  5,  1919.    Behearing  Denied 

Oct  8,  1919.) 

1.  Fraud  «=»  11(2)— Positive  Statement  of 
Value  or  Stock  Was  Bepbesentation  of 
Pact. 

Where  one  trading  corporate  stock  for  lands 
positively  insisted  after  discussion  that  the 
stock  was  not  only  worth  75  cents  on  the  dol- 
lar, but  had  such  market  value,  and  the  other 
party  had  no  knowledge  on  the  subject,  and 
believed  and  relied  on  the  statement  such 
statement  as  to  value  by  the  party  exchanging 
the  stock  was  a  representation  of  fact  rather 
than  of  opinion,  and  therefore  actionable. 

2.  Feaud  ^=»22(1)— That  Inquiry  Would 
Have  Shown  Misbepbesentation  of  Val- 
ue OF  Stock  No  Defense. 

Where  one  exchanging  corporate  stock  for 
lands  misrepresented  its  value  at  75  cents  on 
the  dollar,  he  cannot  defend  the  other  party's 
action  for  damages  from  the  fraud  on  the  ground 
that  had  inquiry  and  investigation  been  made 
the.  falsity  of  the  representation  would  have 
been  discovered. 
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8.   FbAUD   «S»13(2)   —   lONOBARCE    OF   Falss 

Repbesentation  of  Value  of  Stock  No 

Defense. 
Whether  the  patty  who  exchanged  corporate 
stock  for  lands,  misrepreaenting  the  value  of 
the  stock,  knew  that  he  was  making  a  false 
representation,  is  immaterial  to  his  liability 
to  the  other  party  if  such  other  party  in  fact 
believed  the  representations  to  be  tme,  relied 
on  them,  and  closed  the  transaction  on  the 
faith  thereof. 

4.  Exchange  of  Pbopeett  «=»5— Pabty  Tak- 
ing  Stock   In   Exchange   fob   Land   on 

'  False  Refbesentation  Not  Guilty  of 
Laches. 
One  who  exchanged  lands  for  corporate 
stock  under  misrepresentations  of  the  value 
of  the  stock,  giving  his  note  for  the  difference 
in  value,  KM  not  guilty  of  laches  in  not  de- 
manding rescission  or  claiming  damages,  but 
setting  up  the  misrepresentation  as  a  founda- 
tion for  a  cross-action  for  cancellation  and 
damages  when  sued  on  the  note  in  the  fall  after 
the  spring  in  which  he  discovered  the  falsity 
of  the  representations  of  the  value  of  the  stock. 

5.  Exchange  of  Pbopebtt  ^s>8(3)— Laches 
AS  A  Defense  Must  be  Pleaded. 

In  an  action  on  note  given  for  difference 
on  exchange  of  land  for  corporate  stock,  in 
which  defendant  cross-claimed  for  misrepresen- 
tation, asking  cancellation  and  damages,  de- 
fendant's laches  must  be  pleaded. 

6.  Set-Off  and  Countebclaim  ^=s>35  —  In 
Action  on  Note  Cboss-Action  fob  Mis- 
befbebentations  on  Giving  Note  Allow- 
able. 

In  suit  on  a  note  given  for  the  diffeifence 
between  the  values  of  corporate  stock  and 
farm  lands  exchanged,  it  was  permissible  for 
defendant,  the  former  owner  of  the  farm  lands, 
and  maker  of  the  note,  to  bring  a  cross-action 
against  plaintiff  for  misrepresenting  the  value 
of  the  corporate  stock,  such  cross-action  having 
arisen  out  of,  and  been  incident  to  or  con- 
nected with,  the  liquidated  demand  sued  on. 

7.  New  Tbial  «=»99,  150(1)— Pbopeblt  De- 
nied FOB  Newly  Disco vebed  Evidence, 
No  Diligence  Being  Shown. 

Where  motion  for  new  trial  for  newly  disr 
covered  evidence  was  unaccompanied  by  the 
affidavit  of  the  witnesses,  no  diligence  was 
shown,  and  the  testimony  was  chiefly  on  the 
matter  of  the  impeachment  of  the  adverse  par- 
ty's testimony,  such  motion  was  properly  de- 
nied. 

Appeal  from  McLennan  County  Court; 
James  P.  Alexander,  Judge. 

Suit  by  C.  L.  McDonald  and  others  against 
W.  W.  Lastinger.  From  jud^ent  against 
the  named  and  in  favor  of  the  unnamed 
plaintiffs  against  defendant,  and  in  favor  of 
defendant  on  his  cross-action  against  the 
named  plaintiff,  the  latter  appeals.    Affirmed. 

S.  J.  T.  Smith,  of  Waco,  for  appellant. 
S.  E.  Stratton,  of  Waco,  for  appellee. 


BRADT,  J.  Appellant,  O.  L.  McDonald* 
and  Z.  F.  Cunningham  and  W.  H.  Price  sued 
appellee,  W.  W.  Lastinger,  upon  a  promissory 
note  for  the  sum  of  $422.60,  with  interest  and 
attorney's  fees.  It  was  alleged  that  Cunning- 
ham and  Price  had  acquired  an  Interest  of 
$200  in  the  note  before  maturity,  and  for  a 
valuable  consideration,  and  they  claimed  to 
be  innocent  holders  in  good  faith.  Lastinger 
defended  by  general  demurrer,  general  denial* 
and  special  answer,  pleading  failure  of  con- 
sideration and  fraud,  and  asked  damages  by 
way  of  cross-action  for  the  sum  of  $750, 
prayed  for  cancellation  of  the  note,  and  for 
judgment  over  against  appellant  for  wrong- 
ful circulation  of  the  note,  and  for  any  re- 
covery against  him  by  Price  and  Cunning- 
ham. 

The  case  was  tried  without  a  jury,  and 
the  court  rendered  judgment  that  appellant, 
C.  L.  McDonald,  take  nothing  by  his  suit,  and 
in  favor  of  Cunningham  and  Price  against 
Lastinger  for  $246.20,  and  in  favor  of  Last- 
inger against  appellant  upon  his  cross-action 
for  $996.20. 

Findings  of  Fact. 

In  deference  to  the  judgment  of  the  trial 
court,  we  find  that  appellee  executed  and  de- 
livered the  note  in  suit  to  appellant,  C.  L.  Mc- 
Donald, and  that,  prior  to  maturity,  McDon- 
ald sold  and  assigned,  for  a  valuable  consid- 
eration, an  undivided  one-half  interest  in  the 
note  to  Price  and  Cunningham,  and  that  they 
were  innocent  holders;  that  there  was  at- 
tached to  the  note  as  collateral  $1,000  of  the 
capital  stock  of  the  Texas  Coffee  &  Extract 
Company;  that  the  note  was  given  as  the  re- 
sult of  a  trade  between  McDonald  and  Last- 
inger, in  which  Lastinger  traded  his  equity 
in  a  farm,*  estimated  to  be  worth  $3,500,  for 
$5,400  par  or  face  value  of  the  capital  stock 
of  the  Texas  Coffee  &  Extract  Company,  be- 
longing to  McDonald.  The  trade  was  fully 
discussed  between  the  parties,  and  the  prin- 
cipal discussion  was  over  the  value  of  the 
stock  and  the  land.  The  trade  was  effected 
by  Lastlnger's  conveying  to  McDonald  the 
farm,  subject  to  the  incumbrance  thereon,  and 
his  executing  to  McDonald  the  note  sued 
upon,  and  by  McDonald's  transferring  and 
delivering  to  Lastinger  the  shares  of  stock 
in  the  amoimt  stated.  Lastinger  represented 
to  McDonald  that  the  land  was  worth  $75  per 
acre,  which  was  agreed  to  be  its  market  val- 
ue, and  it  was  proven  on  the  trial  to  be  of 
that  market  value.  Lastinger  did  not  know 
the  value  of  the  stock,  which  was  represented 
by  McDonald  to  be  $75  per  share,  or  76  cents 
on  the  dollar  for  the  $5,400  par  value.  Last- 
inger objected  to  giving  the  note,  and  wanted 
the  price  of  the  stock  reduced,  but  McDonald 
insisted  that  it  had  a  market  value  of  75 
cents  on  the  dollar,  and  that  it  was  worth 
the  equity   in  the  land,  together  witli  the 
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amonnt  of  the  note  to  be  demanded.  Last- 
Inger  did  not  inauire  nor  make  any  investi- 
gation as  to  the  yalue  of  the  stock  in  the 
Texas  Coffee  &  Extract  Ompany,  but  relied 
solely  on  the  representations  made  to  him 
by  McDonald  in  making  the  trade,  and  he 
would  not  haye  closed  the  deal  had  he  known 
it  did  not  have  such  market  value,  and  would 
not  have  conveyed  his  lands  to  McDonald. 

The  contract  was  entered  into  about  Jan- 
uary 16, 1916,  but  the  sale  was  not  oondnded 
and  transfers  made  until  March  18,  1916. 
During  that  period  Lastinger  was  away  Id 
Robertson  county,  Tex.,  looking  after  some 
farming  Interests  for  others  and  was  in  Waco 
only  at  intervals  on  Batnrday  evenings  and 
Sundays. 

The  market  value  of  the  capital  stock  of 
the  Texas  Coffee  &  Extract  Company  on  Jan- 
uary 16,  1916,  and  at  the  time  of  passing  the 
deed  March  Id,  1916,  was  10  cents  on  the  dol- 
lar, or  10  per  cent,  of  the  par  value.  After 
he  traded  for  the  stock,  Lastinger  placed  it 
as  collateral  security  with  Central  Texas 
Exchange  National  Bank,  but  at  that  time 
made  no  investigation  as  to  its  value,  and 
did  not  learn  of  the  true  value  of  the  stock 
untfl  the  summer  of  1916,  when  the  manager 
of  the  Texas  Coffee  &  Extract  Company  ad- 
vised him  that  the  stock  had  no  market  val- 
ue, and  did  not  have  when  transferred  to 
him,  and  that  the  indebtedness  of  the  com- 
pany was  greater  than  its  assets.  Being 
called  upon  by  the  bank  to  pay  his  indebt- 
edness, for  which  the  stock  was  collateral 
security,  in  the  fall  of  1916  or  spring  of  1917, 
and  being  unable  to  do  so,  the  bank  adver- 
tised the  stocfk  for  sale  in  a  Waco  daily  paper 
at  10  cents  on  the  dollar,  but  was  unable  to 
secure  a  buyer  at  any  price.  He  then  learned 
that  the  stock  was  not  worth  more  -than 
10  oents  on  the  dollar  on  the  market,  and 
later  ascertained  that  the  management  of  the 
corporation  had  effected  a  settlement  of  its 
indebtedness  at  25  cents  on  the  dollar,  either 
in  the  winter  of  1916  or  spring  of  1917,  and 
that  the  concern  was  still  going.  After  the 
settlement  with  its  creditors  the  stock  had 
no  greater  value  than  10  cents  on  the  dollar, 
and  Lastinger  had  been  unable  to  sell  the 
same  at  any  price.  Lastinger  had  a  business 
experience  of  about  30  years,  about  5  years 
of  which  time  he  had  been  cashier  of  banks, 
and  had  handled  various  stocks,  and  about 
10  or  15  years  of  the  time  he  had  been  in  the 
real  estate  and  loan  business.  A  part  of  the 
time  he  was  looking  after  his  farm  and  some 
of  the  time  was  doing  nothing.  .  He  had 
known  McDonald  in  a  business  way  for  b&v- 
eral  years  prior  to  the  exchange  of  proper- 
ties, and  from  general  information  regarded 
him  as  an  honest  and  honorable  young  man, 
solvent  and  financially  responsible  for  his  ob- 
ligations; that  he  did  not  attempt  to  rescind 
the  trade,  nor  try  to  collect  any  refund  or 
damages  from  McDonald  prior  to  the  present 


suit;  that  he  left  the  matter  of  handling  his 
defense^  and  filing  the  cross-action  to  his 
attorney. 

Opinion. 

By  several  assignments  of  error  in  appel- 
lant's brief  the  question  is  presented,  in  sub- 
stance, that  the  judgment  was  erroneous,  and 
that  the  trial  court  should  have  granted  a 
new  trial,  because  appQ^ant  had  made  no 
representation  of  fact,  but  merely  of  opinion, 
and  because  it  was  shown  that  appellee  iftade 
no  inquiry  or  independent  investigation,  al- 
though he  had  the  opportunity  to  do  so,  and 
because  he  was  guilty  of  laches  in  not  seeking 
a  rescission  of  the  trade,  or  making  com- 
plaint to  appellant,  for  more  than  a  year 
after  the  trade  was  consummated.  These 
assignments  also  present  the  daim  that  there 
was  error  in  the  judgment,  because  it  is  not 
shown  that  appellant  knew  that  the  stock 
was  worthless  or  practically  so,  when  he 
made  the  alleged  representation. 

[1]  We  have  experienced  some  difficulty  in 
reaching  a  conclusion  upon  the  issue  raised 
by  these  assignments,  especially  upon  the 
question  as  to  whether  or  not  the  representa- 
tion made  by  appellant  constituted  a  repre- 
sentation of  fact,  or  merely  an  opinion  upon 
whidi  appellee  had  no  right  to  rely,  but  was 
required  to  make  inquiry  and  investigation. 
After  a  mature  consideration  pt  the  matter, 
we  have  concluded  that  the  representation, 
under  the  drcumstances  of  this  case,  was 
one  of  fact  rather  than  of  opinion.  It  has 
been  shown  that  appellant  made  the  positive 
statement  to  appellee,  and  insisted,  after  a 
discussion  upon  the  subject  of  value,  that  the 
stock  was  not  only  worth  75  cents  on  the 
dollar,  but  that  it  had  that  market  value. 
It  was  Also  shown  that  appellee  had  no 
knowledge  on  the  subject,  and  believed  and 
relied  upon  the  statement  of  appellant. 

In  the  case  of  Buchanan  v.  Burnett,  )02 
Tex.  492,  119  S.  W.  1141,  132  Am.  St.  Rep. 
900,  the  Supreme  Court  held  that  althoui^  a 
statement  by  a  vendor  of  land  that  he  had 
and  could  convey  good  title  embodied  a  con- 
clusion drawn  from  the  facts  relative  to  the 
title,  it  was  in  effect  a  representation  that  the 
facts  which  would  constitute  a  good  title  to 
the  land  existed.  This  holding  was  made, 
although  at  the  time  of  the  sale  the  party 
selling  the  land  and  making  the  representa- 
tion furnished  the  purchaser  with  an  abstract 
which  showed  defects  in  the  title,  it  being 
shown  that  the  purchaser  was  ignorant. con- 
cerning land  titles.  The  substance  of  the 
opinion  in  that  case  is  that  the  statement  was 
not  a  mere  expression  of  opinion  for  which 
the  seller  would  not  be  responsible,  but  had 
the  effect  of  a  statement  of  fact. 

We  regard  the  instant  case  as  a  stronger 
case  of  fraud  than  the  Buchanan  Case,  and 
that  the  representation  as  to  market  val- 
ue was  one  of  fact,  or  at  least  a  claim  of 
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knowledge  of  the  facts  as  to  value.  Appel- 
lant cannot  be  permitted  to  say  that  what  he 
represented  as  a  fact  within  his  knowledge 
was  a  mere  expression  of  opinion  upon 
which  the  appellee  had  no  right  to  rely,  and 
as  to  which  he  was  under  the  duty  to  inde- 
pendently inquire  and  investigate. 

[2]  As  to  the  question  of  the  necessity  of 
an  inquiry  and  investigation  by  appellee,  the 
Buchanan  Case  is  also  in  point  That  case 
quotes  with  approval  from  Labbe  y.  Oorbett, 
69  T?ex.  509,  6  S.  W.  811,  as  follows: 

**When  once  it  is  established  that  there  has 
been  any  fraudulent  misrepresentation,  •  ♦  • 
by  which  a  person  has  been  induced  to  enter 
into  a  contract,  it  is  no  answer  to  his  claim 
to  be  relieved  from  it  to  tell  him  tiiat  he  might 
have  known  the  truth  by  further  inquiry.  He 
has  a  right  to  retort  upon  his  objector:  'You, 
at  least,  who  have  stated  what  is  untrue 
♦  ♦  ♦  for  the  purpose  of  drawing  me  into 
a  contract,  cannot  accuse  me  of  want  of  cau- 
tion, because  I  relied  implicitly  upon  your  fair- 
ness and  honesty.' " 

niis  seems  a  complete  answer  to  the  con- 
tention, especially  when  it  is  considered  that 
appellee  gave  a  reasonable  excuse  for  not 
making  inquiry  at  the  time  and  before  the 
conclusion  of  the  trade. 

[3]  Upon  the  question  of  the  f&ilure  of  the 
evidence  to  show  that  appellant  knew  that  he 
was  making  a  false  representation  as  to  the 
market  value  of  the  stock,  it  is  sufficient  to 
say  that  this  is  immaterial,  if  in  fact  appellee 
believed  the  representations  to  be  true,  relied 
upon  them,  and  closed  the  trade  upon  the 
faith  of  the  statements  of  appellant.  Mitch- 
ell V.  Zimmerman,  4  Tex.  81,  51  Am.  Dec. 
717 ;   Buchanan  v.  Burnett,  supra. 

It  is  as  much  a  fraud  to  represent  a  thing 
to  be  true  when  the  party  making  the  state- 
ment does  not  know  whether  it  is  true  or  not 
as  it  is  to  represent  it  to  be  a  fact  with 
positive  knowledge  of  its  untruth.  In  this 
case  appellant  positively  stated  the  matter  of 
market  value  as  a  fact,  and  it  is  unimpor- 
tant whether  he  knew  it  to  be  false  or  not. 

[4,  B]  There  remains  the  further  claim  upon 
this  issue  that  appellee  was  guilty  of  laches 
in  not  demanding  a  rescission  or  in  not  claim- 
ing or  suing  for  damages  before  making  his 
defense  in  this  suit  We  think  the  contention 
is  without  merit,  especially  as  this  suit  is 
not  for  a  rescission  of  the  Contract,  bat  is 


for  damages  in  a  cnoss-actlon  to  appellants 
suit  upon  the  note,  and  because  it  was  shown 
that  appellee  did  not  learn  of  the  falsity  of 
the  representation  until  the  spring  of  1917, 
and  this  suit  was  instituted  in  the  early  falL 
We  do  not  think  appellee  was  precluded  from 
recovering  his  damages  because  of  delay  in 
asserting  his  claim,  and,  further,  because 
there  was  no  pleading  raising  the  question  of 
laches. 

Foi;  the  reasons  stated  the  assignments  on 
the  issue  of  fraud  will  be  overruled,  and  we 
cite  the  following  additional  authorities  in 
support  of  our  conclusion:  George  v.  Hesse, 
lOa  Tex.  44,  93  S.  W.  107,  8  U  R.  A.  (N.  S.) 
804,  123  Am.  St.  Rep.  772,  15  Ann.  Gas.  456; 
Dempster  Mill  Mfg.  Ck>.  v.  Humphries,  189 
S.  W.  lUO;  Moore  v.  Beakley,  183  S.  W.  381; 
White  V.  Peters,  185  S.  W.  659;  Heck  v.  Rob- 
inson, 194  S.  W.  456. 

[C]  The  third  assignment  of  error  com- 
plains of  the  Judgment  because  the  cross- 
action  was  based  upon  a  tort,  and  could  not 
be  maintained  in  a  suit  upon  a  liquidated  de- 
mand. There  is  no  merit  In  the  pr(q[K>sition« 
and  it  is  sufficient  to  say  that  our  statute 
authorizes  such  a  cross-action  when  it  arises 
out  of,  is  incident  to,  or  connected  with  the 
liquidated  demand  sued  upon. 

The  fourth  assignment  of  error  asserts  that 
there  is  not  a  scintilla  of  evidence  in  the  reo* 
ord  to  sustain  the  Judgment  on  the  cross- 
action.  This  assignment  is  overruled,  the 
record  showing  ample  evidence  to  sustain  the 
judgment  rendered. 

[7]  The  fifth  and  last  assignment  complains 
of  the  action  of  the  trial  court  in  refusing  a 
new  trial  on  the  ground  of  newly  discovered 
evidence.  It  is  claimed  that  the  r^usal  of 
the  motion  was  an  abuse  of  the  discretion  of 
the  trial  court  To  this  proposition  we  can- 
not assent,  because  the  motion  was  not  ac- 
companied by  the  affidavit  of  tlie  witnesses 
whose  testimony  was  sought,  no  diligence 
was  shown,  and  the  testimony  was  chiefly 
upon  the  matter  of  impeachment  of  appellee's 
testimony.  We  deem  it  unnecessary  to  cite 
authorities  that,  under  such  circumstances,  it 
is  not  an  abuse  of  discretion  for  the  trial 
court  to  refuse  a  new  trial. 

All  assignments  have  been  considered,  and, 
finding  no  reversible  error,  the  Judgment  is 
affirmed. 

Affirmed* 
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CHICAGO  db  G.  W.  RY.  CO.  v.  PLANO  M  ILLING  CO.  83^5 

(214  S.W.) 

Suit  by  the  Piano  Milling  Company  against 
W.  RY.  CO.  et  al.  v.  PLANO  the  Chicago  &  Great  Western  Railway  Com- 
CO.  et  aL     (No.  2114.)  pany  and  others,  wherein  J.  G.  Puterbaugh 

intervened.  From  Judgment  for  the  inter- 
vener,  the  named  defendant  and  another  ap- 
peaL  Judgment  affirmed  In  part;  reversed 
and  rendered  in  part 


(Court  of  Civil  Appeals  of  Texas.  Toxarkana. 
April  23,  1919.  On  Motion  of  Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  for  Rehearing,  July 
3,  1919.     Dissenting  Opinion,  July  5,  1919.) 


1.  Carbiers  «=>10&— Cabbies  Issxjino  Bux 
OF  Lading  to  S.  on  Changing  Routing  at 
S.  Not  Insubsb  of  Good  Condition  at  P. 

A  carrier  which  never  undertook  to  trans- 
port a  carload  of  corn  further  than  S.,  by 
changing  the  routing  of  the  corn,  without  nota- 
tion on  the  bill  of  lading,  did  not  become  an  In- 
Burer  of  its  arrival  in  good  condition  at  P. 

2.  Cabbibbs  ^=»116  —  Connbotino  Cabbieb's 
Delay  in  Tbanspobtation  Pboximatb 
Cause  of  Injubt  to  Shipment. 

Where  the  proKimatc  cause  of  Injury  to  a 
carlda(l  of  corn  was  the  failure  of  one  of  the 
railroads  which  carried  it  to  comply  promptly 
with  the  request  of  the  original  consignee  of 
the  car  to  carry  it  to  another  point  than  it 
was  originally  billed  to,  which  resulted  in  a 
delay  of  about  one  month,  the  railroad  was  lia- 
ble as  for  a  breach  of  its  undertaking  to  trans- 
port to  a  new  destination  and  make  delivery 
within  reasonable  time,  as  evidenced  by  the 
bill  of  lading  issued  to  the  original  consignee 
by  its  agent. 

3.  Carriers  ^=>47(2)— Carrier  ATTEMPriNa 
to  Perform  Unauthorized  Contbact  by 
Agent  Liable  fob  Injubibs  by  Delay. 

Where  a  railroad's  agent  exceeded  authority 
in  issuing  bill  of  lading  purporting  to  bind  the 
road  to  transport  over  connecting  lines  proper- 
ty it  had  not  and  never  afterwards  acquired  pos- 
session of,  but  the  road,  by  attempting  to  per- 
form, adopted  its  agent's  act,  it  was  liable  for 
damage  resulting  from  negligent  failure  to 
transport  and  deliver  within  reasonable  time. 

On  Motion  of  the  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  for  Rehearing. 

4.  Cabbibbs  ♦»47(2)— ^uthobity  of  Agent 
OF  Connecting  Cabbieb  to  Issue  Bill  of 
Lading  Determined. 

It  was  within  the  scope  of  the  authority  of 
a  railroad's  agent  to  issue  a  bill  of  lading  biud- 
ing  it  to  take  up  a  carload  of  corn  from  its 
connecting  carrier  and  to  continue  the  car- 
riage from  its  destination  under  bill  of  lading 
issued  by  the  original  carrier  to  a  new  destina- 
tion. 

5.  Cabbiebs  <&==>69(2)— Seeking  Relief  Be- 
cause OF  Mistake,  Must  Plead  it. 

To  have  entitled  a  railroad  company  to 
relief,  against  its  contract  to  transport  a  car- 
load of  corn,  on  the  ground  of  mistake,  the 
road  must  have  set  up  such  mistake  in  its 
pleadings. 

Ilodgcs,  J.,  dissenting. 

Appeal  from  District  Court,  Collin  County ; 
F.  E.  Wilcox,  Judge.  | 


This  was  a  suit  for  damages,  brought  by 
the  Piano  Milling  Company  against  the  Chi- 
cago &  Great  Western  Riiilway  Company,  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany, the  Gulf,  Colorado  &  Santa  F6  Rail- 
way Company,  the  Missouri,  Kansas  &  Texas 
Railway  Company,  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas,  the  Hous- 
ton &  Texas  Central  Railway  Company,  and 
the  Walker  Grain  Company,  in  which  J.  G.  ' 
Puterbaugh,  having  purchased  of  said  Piano 
Milling  Company  the  claim  forming  the  basis 
of  its  suit,  intervened,  and  in  which  Judg- 
ment was  rendered  as  follows:  (1)  That  the 
milling  company  take  nothing  by  its  suit; 
(2)  dismissing  the  Walker  Grain  Company, 
the  Atchison,  Topeka  &  Santa  F6  Railway 
Company,  the  Gulf,  Colorado  &  Santa  F6 
Railway  Company,  the  Houston  &  Texas  Cen- 
tral Railway  Company,  and  the  Missouri, 
Kansas  &  Texas  Railway  Company  from  the 
suit;  (3)  in  favor  of  the  intervener  Puter- 
baugh against  the  Chicago  &  Great  Western 
Railway  Company  and  the  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas  for 
$1,292.35.  The  appeal  is  by  the  two  railway 
companies  last  mentioned.  The  correctness 
of  the  Judgment  in  so  far  as  it  denied  the 
milling  company  a  recovery  and  dismissed 
the  Walker  Grain  Company,  the  Atchison, 
Topeka  &  Santa  F6  Railway  Company,  the 
Gulf,  Colorado  &  Santa  F6  Railway  Compa- 
ny, the  Houston  &  Texas  Central  Railway 
Company,  and  the  Missouri,  Kansas  &  Texas 
Railway  Company  from  the  suit  is  not  ques- 
tioned by  any  of  the  parties  to  the  appeal, 
and  wili  be  affirmed  without  respect  to 
whether  it  is  correct  In  other  respects  or 
not. 

Facts  as  follows  were  found  by  the  trial 
court:  February  24,  1912,  the  Burke  Grain 
Company  of  St.  Joseph,  Mo.,  delivered  to  the 
Chicago  &  Great  Western  Railway  Company 
at  that  place  a  car  of  corn  It  (the  grain  com- 
pany) had  sold  to  the  Walker  Grain  Com- 
pany of  Ft  Worth,  Tex.  The  railway  com- 
pany at  the  same  time  delivered  to  the  Burke 
Grain  Company  a  bill  of  lading,  showing  the 
corn  to  have  been  "consigned  to  the  order  of 
said  Burke  Grain  Company  at  Sherman,  Tex., 
notify  Walker  Grain  Co."  The  routing  of 
the  car  specified  in  the  bill  of  lading  was 
over  the  Missouri,  Kansas  &  Texas  Railway 
from  Kansas  City  to  Sherman.  In  compli- 
ance with  a  request  of  the  Burke  Grain  Com- 
pany made  February  27,  1912,  the  Chicago  & 
Great  Western  Railway  Company  changed 
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the  routing  of  the  car,  delivering  same  to 
the  Atchison,  Topeka  &  Santa  F^  Railway 
Company  at  Kansas  City,  instead  of  to  the 
Missouri,  Kansas  &  Texas  Railway  Company, 
for  transportation  to  Sherman.  The  change 
in  the  routing  of  the  car  was  not  noted  on 
the  original  bill  of  lading  covering  it,  but  the 
Atchison,  Topeka  &  Kansas  Railway  Com- 
pany took  charge  of  it  solely  because  request- 
ed to  do  so  by  the  Chicago  &  Great  Western 
liailway  Company.  The  com  was  carried 
from  Kansas  City  over  the  Atchison,  Topeka 
&  Kansas  Railway,  the  Gulf,  Colorado  &  San- 
ta F6  Railway,  and  the  Houston  &  Texas 
Central  Railway  to  Sherman,  where  it  ar^ 
rived  March  12,  1912.  A  draft  by  the  Burke 
Grain  Company  for  the  purchase  price  of 
the  corn,  attached  to  the  bill  of  lading  is- 
sued by  the  Chicago  &  Great  Western  Rail- 
way Company  when  presented  to  the  Walker 
Grain  Company  by  a  Ft.  Worth  bank,  was 
paid  by  the  grain  company,  but  when  it  was 
so  presented  and  paid  does  not  appear  from 
the  record,  except  that  it  must  have  been  on 
or  before  February  29,  1912,  for  on  that  day 
the  Walker  Grain  Company  presented  the 
bill  of  lading  to  the  agent  at  Ft.  Worth  of 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas,  with  a  request  that  the  car 
of  corn  be  forwarded  to  Piano,  Tex.  Said 
agent  thereupon  took  up  said  bill  of  lading, 
and  issued  to  the  Walker  Grain  Company  in 
lieu  thereof  the  bill  of  lading  of  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas  calling  for  the  delivery  of  the  car  of 
corn  at  Piano,  Tex.,  "to  the  order  of  Walker 
Grain  Company,  notify  Piano  Milling  Com- 
pany, Piano,  Tex."  Across  the  face  of  this 
bill  of  lading  a  notation  as  follows  was 
written:  "Issued  in  lieu  C.  G.  W.  St  Joseph 
B/L  dated  2/24.  The  Walker  Grain  Com- 
pany attached  a  draft  on  the  Piano  Milling 
Compixny  for  the  amount  of  the  purchase 
price  of  the  corn  to  the  bill  of  lading  issued 
by  the  agent  of  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas,  as  stated,  which 
was  paid  by  said  milling  company  when 
presented  to  it  by  a  bank  in  Piano.  Immedi- 
ately on  arrival  of  the  corn  in  Sherman 
March  12,  1912,  the  agent  there  of  the  Hous- 
ton &  Texas  Central  Railway  Company  noti- 
fied the  Walker  Grain  Company  of  the  fact, 
whereupon  the  grain  company  notified  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas  that  the  com  had  reached  Sherman, 
and  requested  it  to  take  up  the  matter  with 
the  Houston  &  Texas  Central  Railway  Com- 
pany and  have  the  corn  delivered  at  Piano. 
The  car  of  com  was  finally  transported  from 
Sherman  to  Piano,  where  It  arrived  April  13, 
1912.  It  was  then  found  to  be  so  damaged 
as  to  be  almost  worthless.  It  was  promptly 
unloaded  by  the  milling  company  and  sold 
for  its  value.  **The  com  in  question/'  quot- 
ing the  language  of  the  court,  "was  good 
sound  com,  but  on  account  of  Inherent  mols-  i 


I  ture  in  the  com,  it  being  the  germinating 
season  of  the  year,  the  com  would  begin  to 
heat,  and  where  in  16  days  after  being  un- 
loaded in  a  closed  car,  and  if  kept  in  a  clos- 
ed car  longer  than  15  days,  it  would  begin 
to  heat  and  mold  and  damage,  and  would 
be  practically  worthless  within  10  days  aft- 
er the  deterioration  commenced."  If  it  had 
been  transported  over  the  Missouri,  Kansas 
&  Texas  Railway  as  routed  in  the  original 
bill  of  lading,  the  corn  would  have  reached 
Piano  within  10  days  after  it  left  Kansas 
City ;  but  moving  as  it  did  over  the  Atchison, 
Topeka  &  Santa  F6  Railway  and  its  connec- 
tions, it  required  about  15  days  for  it  to  reach 
Piano.  The  evidence  did  not  show  whether 
the  corn  was  in  good  condition  whai  it  reach- 
ed Sherman  or  not,  but  indicated  that  it  had 
probably  begun  to  heat.  The  corn  was  never 
in  the  possession  of  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas.  .  The 
failure  to  locate  the  corn  at  Sherman  soon- 
er than  It  was  located  there  was  due  to  the 
fact  that  it  was  expected,  when  it  reached 
Texas,  to  move  over  the  line  of  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas, 
and  neither  the  milling  company  nor  the  agent 
at  Piano  of  the  Houston  &  Texas  Central 
Railway  Company  knew  that  the  routing  of 
the  car  had  been  changed  until  about  90  days 
after  its  arrival  at  Sherman.  "The  wrongful 
and  negligent  act,"  the  trial  court  found,  "of 
the  Chicago  &  Great  Western  Railway  Com- 
pany in  having  and  causing  said  s^iipment  to 
be  diverted  without  noting  the  diversion  up- 
on the  original  bill  of  lading  was  the  proxi- 
mate cause  of  the  delay  in  delivering  the  car 
in  question  at  Piano,  Tex.,  and  the  proxi- 
mate cause  of  said  grain  becoming  heated 
and  rotten."  The  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas  did  not  by  a 
sworn  plea  deny  the  authority  of  its  a^nt 
at  Ft.  Worth  to  Issue  in  lieu  of  the  origi- 
nal bill  of  lading  the  bill  of  lading  he  is- 
sued to  the  Walker  Grain  Company.  The 
failure  of  the  Chicago  &  Great  Western  Rail- 
way Company  to  note  on  the  bill  of  lading 
It  issued  the  change  in  the  routing  of  the 
car  of  corn  caused  the  Missouri,  Kansas  ft 
Texas  Railway  Company  of  Texas  to  issue 
the  bill  of  lading  to  which  the  Walker 
Grain  Comimny  attached  its  draft  on,  and 
which  was  paid  by,  the  milling  company. 
On  facts  found  by  him  as  recited,  the  trial 
court  concluded:  (1)  That  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  of  Texas 
should  not  be  held  to  deny  liability  on  the 
ground  that  it  never  had  possession  of  the 
com ;  (2)  that  the  Chicago  &  Great  Western 
Railway  Company  by  reason  of  its  negligence 
and  wrongful  act  in  changing  the  routing  of 
the  corn  without  noting  the  fact  on  the  bill 
of  lading  it  issued,  "became  an  absolute'  in- 
surer of  the  arrival  of  the  corn  in  good  con- 
dition" ;  (3)  that  the  intervener,  Puterbaugh, 
as  the  assignee  of  the  milling  company,  was 
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entitled  to  recover  of  both  tbe  Chicago  & 
Great  Western  Railway  Company  and  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas  as  prayed  for  in  his  petition. 

Wallace  Hughston,  of  McKlnney,  and  Dins- 
more,  McMahon  &  Dinsmore,  of  Greenville, 
for  appellants. 

G.  P.  Brown,  ,M.  W.  Muse,  and  L.  C.  Clif- 
ton, all  of  McKinney,  Lee,  Lomax  &  Smith, 
and  Slay,  Simon  &  Smith,  all  of  Ft.  Worth, 
Terry,  Cavln  &  Mills,  of  Galveston,  and  J. 
B.  Whitehead,  of  Oklahoma  City,  Okl.,  for 
appellees.  ^ 

WILLSON,  O.  J.  (after  stating  the  facts 
as  above).  [1-3]  When  all  the  facts  found 
by  the  trial  court  are  kept  in  mind,  we  think 
it  sufficiently  aiq[>ears  that  the  judgment  is 
erroneous  so  far  as  it  is  against  the  Chicago 


stated  above,  been  itself  promptly  notified 
by  the  Houston  &  Texas  Central  Railway 
Company  of  the  arrival  of  the  com  at  Sher- 
man, shortly  thereafter  notified  that  com- 
pany (the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas)  that  the  com  was 
at  Sherman,  and  requested  it  to  take  up 
with  the  Houston  &  Texas  Central  Railway 
Company  the  matter  of  having  it  transported 
to  Piano.  Why  the  Missouri,  Kansas  & 
Texas  Railway  Company  did  not  promptly 
comply  with  the  request  of  the  Walker 
Grain  Company  does  not  appear  from  any- 
thing we  find  in  the  record.  It  was  due  to 
its  failure  to  so  comply  therewith,  it  seems, 
that  the  com  remained  stored  in  the  car  at 
Sherman  so  long,  and  its  being  so  stored, 
it  reasonably  appears  from  the  findings,  was 
the  cause  of  ,the  injury  it  sustained.  Such 
failure  and  the  consequent  delay  of  about 
&  Great  Western  Railway  Company.     The  ^  one  month  in  the  transportation  of  the  com 


theory  upon  which  the  trial  court  held  that 
company  to  be  liable  was  that  it  ''became 
an  absolute  insurer  of  the  arrival  of  the 
com  in  good  condition,  by  reason  of  its 
negligence  and  wrongful  act  in  making  the 
diverdon  of  the  shipment  without  noting 
same  upon  the  bill  of  lading."  It  may  be 
conceded,  without  deciding  the  que6ti<A,  that 
the  court's  conclusion  was  correct  if  he 
meant  that  the  Chicago  &  Great  Western 
Railway  Ck}mpany,  because  of  its  default 
in  the  particular  specified,  became  an  in- 
surer of  the  arrival  of  the  corn  at  Sherman 
in  good  condition;  still  Judgment  should 
not  have  been  rendered  against  that  com- 
pitny,  for  the  court  expressly  found  that  the 
evidence  was  "insufl9cient  to  show  whether 
the  com  reached  Sherman,  Tex.,  in  good 
condition  or  not"  But  if  the  trial  court 
meant  that  the  Chicago  &  Great  Western 
Railway  Company  by  changing  the  routing 
of  the  com  became  an  insurer  of  its  arrival 
in  good  conditicxi  at  Piano,  Tex.,  we  think 
the  conclusion  was  plainly  erroneous;  for 
that  company  never  undertook  to  transport 
the  com  further  than  Sherman,  Tex.  We 
have  found  nothing  in  the  record  which  sup- 
ports the  contention  of  appellee  Puterbaugh 
that  said  railway  company  was  liable  to 
him  for  injury  to  the  corn  after  it  reached 
Sherman,  and  after  the  Houston  &  Texas 
Central  Railway  Company,  in  compliance 
with  the  instruction  in  the  bill  of  lading, 
had  notified  the  Walker  Grain  Company  of 
its  arrival  there.  After  such  notice  was 
given,  it  can  hardly  be  contended  that  the 
failure  of  the  Chicago  &  Great  Western 
Railway  Company  to  note  the  change  of 
routing  in  the  bill  of  lading  was  a  proximate 
cause  of  injury  thereafter  accruing  to  the 
com  because  of  delay  in  transporting  it  to 
Piano.  For  that  delay,  it  seems  from  the 
findings,  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas  was  responsible; 
for  the  Walker  Grain  Company,  having,  as 


from  Sherman  to  the  nearby  town  of  Piano 
it  seems  to  us  was  plainly  a  breach  of  the 
undertaking  to  transport  the  corn  to  said 
town  and  there  deliver  same  to  Its  own- 
er within  a  reasonable  time,  evidenced  by 
the  bill  of  lading  issued  to  the  Walker 
Grain  Company  by  the  agent  at  Ft.  Worth 
of  said  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas.  Why,  then,  should  not 
said  railway  company  have  been  held  to 
be  liable  to  the  owner  of  the  corn  for  the 
consequences  to  him  of  such  breach?  The 
reason  advanced  by  said  railway  company 
in  its  brief  is  that  it  was  not  its  undertaking. 
In  support  of  that  contention  it  insists  that 
its  said  agent  acted  without  the  scope  of 
his  authority  as  such  when  he  issued  the 
bill  of  lading,  because  it  had  not  then  ac- 
quired possession  of  the  com.  It  is  not  nec- 
essary to  determine  whether  the  contention 
would  be  tenable  or  not  (said  railway  com- 
pany never  having  acquired  possession  of 
the  property)  if  the  suit  was  one  for  dam- 
ages for  a  conversion  of  the  com;  for, 
plainly,  it  was  not  that  kind  of  a  suit  It 
was,  instead,  a  suit  for  damages  for  delay 
in  transporting  the  corn  to  Piano,  whereby. 
It  was  claimed,  it  was  injured.  It  may  be 
conceded,  without  so  determining,  that  the 
agent  at  Ft  Worth  of  said  railway  company 
exceeded  his  authority  as  such  when  he  is- 
sued the  bin  of  lading  purporting  to  bind  it 
to  transport  over  its  own  and  connecting 
lines  from  Ft  Worth  to  Piano  property  it 
had  not  then  and  never  afterward  acquired 
possession  of;  still  the  fact  remains,  it 
reasonably  appears  from  the  findings,  that 
said  railway  company  adopted,  by  attempt- 
ing to  perform,  the  undertaking  by  its  said 
agent  on  its  behalf ;  for  the  corn  tons  trans- 
ported to  Piano,  and  the  cost  in  freight 
charges  for  carrying  it  there  was  demanded 
of  and  paid  by  the  milling  compsLUj.  Now, 
if  said  railway  company  had  a  right  to  re- 
pudiate the  contract  of  its  said  agent  in  its 
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behalf,  It  did  not  have  a  right,  atflrming 
same  and  undertaking  performance  thereof, 
to  thereafter  claim  exemption  from  liability 
to  the  owner  of  the  corn  for  the  consequenc- 
es to  him  of  its  negligence  in  such  perform- 
ance. 

Perhaps  In  fairness  it  should  be  added 
here  that  the  statement  that  the  carriage 
of  the  com  to  Piano  was  in  performance  of 
the  undertaking  evidenced  by  said  bill  of 
lading  Is  not  based  on  a  specific  finding  by 
the  court  to  that  effect,  but  on  the  fact  that 
the  carriage  of  the  corn  to  that  town  Is  not 
otherwise  accounted  for  in  the  findings  the 
court  made.  So  far  as  anything  In  the  rec- 
ord shows  to  the  contrary.  It  was  not  pre- 
tended at  the  trial  that  any  one  else  than 
said  railway  company  ever  undertook  to 
carry  the  corn,  or  have  same  carried,  to 
Piano.  Therefore  we  think  a  fair,  If  not  a 
necessary,  inference  from  the  findings  is  that 
the  com  was  carried  to  Piano  at  the  in- 
stance of  said  railway  company  in  an  at- 
tempt by  it  to  comply  with  the  undertaking 
evidenced  by  said  bill  of  lading.  So  con- 
struing the  findings,  there  can  be  no  doubt, 
we  think,  that  the  conclusion  of  the  trial 
court  based  thereon,  to  wit,  that  said  rail- 
way company  was  not  entitled  to  be  heard 
to  deny  liabDity  for  injury  to  the  com,  was 
warranted.  2  0.  J.  pp.  489,  490,  492,  493, 
et  seq. ;  21  R.  0.  L.  pp.  927,  932. 

The  judgment  will  be  affirmed  so  far  as  It 
is  against  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas,  and  so  far  as 
it  is  In  favor  of  parties  specified  in  the  state- 
ment above;  and  it  will  be  reversed  so  far 
as  it  is  against  the  Chicago  &  Great  West- 
em  Railway  Company,  and  judgment  will 
be  here  rendered  that  appellee  Puterbaugh 
take  nothing  as  against  it 

On  Motion  of  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  for  Rehearing. 

[4,  5]  We  are  not  sure,  after  a  re-exami- 
natfon  of  the  record  in  connection  with  the 
motion,  that  the  contention  of  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas 
that  neither  the  pleading  nor  the  evidence 
warranted  an  affirmance  of  the  judgment 
against  it  on  the  ground  stated  in  the  opin- 
ion should  not  be  sustained;  but  as  we 
have  concluded  that,  if  it  should  be,  the 
judgment  against  said  appellant  neverthe- 
less should  be  affirmed  on  another  ground, 
the  motion  will  be  overruled.  When  the 
record  was  first  before  us  we  were  inclined 
to  think  the  case  was  within  a  rule,  recog- 
nized by  many  courts,  which  denies  to  the 
agent  of  a  carrier  authority  to  issue  a  bill 
of  lading  covering  goods  the  carrier  has  not 
actually  received.  10  C.  J.  197.  Further 
consideration  of  the  record  has  convinced 
us  that  that  rule  should  not  be  applied  to  the 
case.     It  was,  we  think,  within  the  scope 


of  the  authority  of  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas'  agent 
to  issue  a  bill  of  lading,  binding  it  to  take 
up  the  com  from  its  connecting  carrier  and 
continue  the  carriage  thereof  from  Sherman 
(its  destination  under  the  bill  of  lading  Is- 
sued by  the  Chicago  &  Great  Western  Rail- 
way Company)  to  Piano.  We  think  It  will 
not  be  denied  that  had  there  been  no  change 
ma^e  in  the  routing  of  the  corn,  and  had  it 
been  carried  over  the  Missouri,  Kansas  & 
Texas  Railway  Company's  line  of  railway 
fi-om  Kansas  City  to  the  point  where  It  con- 
nects with  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas,  the  latter  would 
have  been  bound  by  the  undertaking  on  its 
behalf  evlSenced  by  the  bill  of  lading  in 
question.  Railway  Co.  v.  Grain  Co.,  206  S. 
W.  126.  If  that  is  so,  then  the  bill  of  lad- 
ing was  not  within  the  rule  of  law  referred 
to,  and  if  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas  was  not  liable 
as  determined  by  the  trial  court  it  was 
not  because  its  Ft.  Worth  agent  was  without 
power  to  bind  it  by  such  a  contract,  but 
for  some  other  reason.  The  only  other  rea- 
son suggested  by  the  findings  of  fac{  made 
by  the  trial  court  (there  is  no  statement 
of  facts  with  the  record)  Is  that  the  bill  of 
lading  in  question  was  Issued  as  the  result 
of  a  mistake  on  the  part  of  said  agent  of 
tlje  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas  at  Ft  Worth,  and  on  the 
part  of  Mr.  Walker  of  the  Walker  Grain 
Company,  or  as  to  the  routing  of  the  corn 
from  Kansas  City.  To  have  entitled  the 
Missouri,  Kansas  St  Texas  Railway  Com- 
pany of  Texas  to  relief  against  the  contract 
on  that  ground  it  must  have  set  up  such  mis- 
take in  its  pleadings  (2  Abb.  Trial  Brief, 
p.  1496;  1  Abb.  Trial  Brief,  p.  596),  and  it 
did  not 

HODGES,  J.  (dissenting).  No  complaint 
has  been  made  by  the  appellee  of  the  judg- 
ment rendered  in  this  court  upon  the  origi- 
nal hearing,  and  the  only  questions  to  be  now 
considered  are  those  presented  in  the  motion 
for  a  rehearing  by  the  Missouri  Kansas  & 
Texas  Railway  Company  of  Texas,  who,  for 
convenience,  will  be  hereinafter  referred  to 
as  the  appellant. 

The  material  facts  have  been  very  clearly 
stated  by  Chief  Justice  WILLSON  in  his  orig- 
inal opinion.  I  differ  with  my  Associates  only 
as  to  the  legal  conclusions  that  should  be 
drawn  from  those  facts.  Since  it  has  been  de- 
termined that  neither  the  pleadings  of  the  ap- 
pellee nor  the  facts  as  found  by  the  court 
warrant  the  conclusion  that  the  conduct  of 
the  agent  of  the  appellant  had  been  ratified 
by  an  effort  on  the  part  of  the  appellant  to 
transport  the  car  of  corn  to  Piano,  l  am  of 
the  opinion  that  the  judgment  as  to  that  com- 
pany should  be  reversed.  As  we  now  view 
the  record,  the  liability  of  the  appellant  d^ 
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pends  upon  Its  being  estopped  to  repudiate 
the  action  of  its  agent  in  issuing  the  supple- 
mental bill  of  lading  referred  to  at  the  in- 
stance of  the  Walker  Grain  Company.  We 
•Itnow  Judicially  that  the  Missouri,  Kansas 
&  Texas  Railway  Company  and  the  Missouri 
Kansas  &  Texas  Railway  Company  of  Texas, 
the  appellant  in  this  suit,  are  two  separate 
and  distinct  railway  corporations,  the  latter 
operating  In  Texas,  and  the  former  outside 
of  this  state;  that  they  are  parts  of  a  great 
railway  system  engaged  In  Interstate  com- 
merce, and  connect  with  each  other  at  Red 
River,  a  few  miles  north  of  the  city  of  Sher- 
man. We  also  know  judicially  that  the 
Houston  &  Texas  Central  Railway  Company 
operates  a  line  of  railroad  through  Piano,  but 
that  Piano  Is  not  touched  by  the  appellant's 
Une. 

After  alleging  the  Issuance  of  the  original 
bill  of  lading  by  the  Chicago  &  Great  Western 
Railway  Company  routing  the  car  of  com 
Involved  In  this  suit  over  the  Missouri,  Kan- 
sas &  Texas  Railway  system,  the  appellee 
pleads  as  follows: 

'*That  the  defendant  Missouri,  Kansas  &  Tex- 
as Railway  Company  of  Texas  accepted  the 
terms  and  conditions  of  said  contract  so  made 
by  the  defendant  Walker  Grain  Company  with 
this  plaintiff,  and  agreed  to  participate  there- 
in by  transporting  over  its  line  of  road  the  said 
car  of  corn  from  Red  river  on  the  northern 
boundary  line  of  Texas  to  Sherman,  Tex.,  and 
thence  on  to  Piano,  Tex.,  over  the  line  of  the 
defendant  Houston  &  Texas  Central  Railroad 

.Company;  that  the  defendant  Missouri,  Kan- 
sas &  Texas  Railway  Company  of  Texas  accept- 
ed and  retained  the  said  biU  of  lading  so  de- 
livered to  it  by  the  defendant  Walker  Grain 
Company,  and  did  issue  and  deliver  to  defend- 
ant Walker  Grain  Company  another  bill  of 
lading  in  lieu  thereof  and  as  an  amendment 
thereto,  by  which  the  defendant  Missouri,  Kan- 
sas ft  Texas  Railway  Company  of  Texas  ac- 

.  knowledged  that  the  said  car  of  corn  was  in 
its  possession  and. under  its  control  at  the  time, 
and  by  which  bill  of  lading  it  agreed  to  trans- 
port the  said  car  of  corn  from  its  northern  ter- 
minus, Red  river,  to  Sherman,  Tcjc.,  and  thence 
on  to  Piano,  Tex,,  and  there  deliver  it  to  the 
defendant  Walker  Grain  Company,  or  its  as- 
signs, under  the  said  bill  of  lading.  That  the 
said  supplemental  bill  of  lading  so  Issued  by 
the  defendant  Missouri,  Kansas  &  Texas  Rail- 
sray  Company  of  Texas  was  likewise  a  negotia- 
Dle  instrument,  and  the  same  was  by  the  de- 
fendant Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas  placed  in  the  hands  of  the 
defendant  Walker  Grain  Company  and  made 
subject  to  being  negotiated  by  it." 

It  is  not  alleged  that  the  car  of  com  was 
ever  in  the  possession  of  this  appellant,  and 
the  court  finds  as  a  fact  that  it  was  not.  As 
ground  for  recovering  against  the  appellant 
the  appellee  alleges  as  follows: 

"That  by  reason  of  the  defendant  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas 
having  issued  its  supplemental  bill  of  lading 


covering  said  car  of  com,  and  having  delivered 
the  said  supplemental  bill  of  lading,  which  was 
a  negotiable  instrument,  to  the  Walker  Grain 
Company,  the  said  defendant  Missouri,  Kan- 
sas &  Texas  Railway  Company  of  Texas  did 
thereby  assist  and  enable  the  defendant  Walk- 
er Grain  Company  to  collect  from  this  plaintiff 
the  price  of  said  com,  to  wit,  the  sum  of  $974.- 
88,  and  did  enable  the  defendant  Houston  & 
Texas  Central  Railroad  Company  to  collect 
from  this  plaintiff  said  freight  amounting  to 
$197.42 ;  and  the  said  defendant  Missouri,  Kan- 
sas &  Texas  Railway  Company  of  Texas  is 
therefore  estopped  to  now  assert  that  it  never 
received  the  said  car  of  corn,  and  that  it  never 
had  the  same  in  its  possession,  and  that  by  rea- 
son of  its  failure  to  deliver  the  said  car  of 
com  according  to  the  terms  of  its  said  supple- 
mental bill  of  lading  to  this  plaintiff  it  thereby 
became  and  is  now  liable  to  this  plaintiff  for 
the  amount  of  its  loss  and  damage,  to  wit, 
$1,172J25." 


It  is  thus  made  to  appear  that  the  only 
ground  for  holding  the  appellant  liable  In 
this  suit  is  that  it  is  estopped  to  now  repudi- 
ate the  action  of  its  agent  in  issuing  the  sup- 
plemental bill  of  lading  and  deny  that  it  ever 
had  possession  of  the  car  of  corn. 

It  is  clear  that  if  this  supplemental  bill 
of  lading  had  never  been  Issued,  the  only  ma- 
terial facts  being  the  same,  there  could  be  no 
pretense  for  holding  the  appellant  liable  In 
this  suit.  It  had  nothing  to  do  with  the  is- 
suance of  the  original  bill  of  lading  by  the 
Chicago  &  Great  Western  Railroad  Company, 
or  with  the  change  in  the  routing  thereafter 
made,  and  therefore  owed  no  duty  toward 
the  shipment,  contractual  or  otherwise.  Hun- 
ter V.  Southern  Pine  Lumber  Co.,  76  Tox.  195, 
13  S.  W.  190;  4  Elliott  on  Railroads,  |  1433. 
The  controlling  question,  then,  is,  Do  the 
facts  show  conditions  which  should  estop  It 
from  Interposing  the  defense  that  the  car 
of  com  was  never  in  its  possession  and  that 
the  supplemental  bill  of  lading  was  issued 
without  authority  by  its  agent?  A  bill  of 
lading  is  constraed  to  be  both  a  receipt  for 
the  goods  described  in  it  and  a  contract  of 
carriage.  Cohen  Bros.  v.  M.,  K.  &  T.  Ry.  Co., 
44  Tex.  Civ.  App.  881,  98  S.  W.  437;  G.,  C. 
&  S.  F.  Ry.  Co.  V.  Lowery,  155  S.  W.  992.  As 
a  receipt  it  Is  prima  facie,  but  not  conclusive, 
evidence  of  what  it  recites.  While  some 
courts  have  held  that  when  a  bill  of  lading 
passes  into  the  hands  of  an  innocent  holder 
the  issuing  carrier  is  estopped  to  deny  that  it 
had  received  the  goods  and  thus  escape  the 
consequence  of  damages  of  delay,  the  great 
weight  of  authority  In  this  country  is  to  the 
contrary.  Frledlander  v.  Texas,  130  U.  S. 
424,  9  Sup.  Ct.  570,  32  U  Ed.  994;  The  Carlos 
F.  Roses,  177  U.  S.  665,  20  Sup.  Ct.  803,  44 
li.  Ed.  933 ;  4  Elliott  on  Railroads,  |§  1418, 
1419;  1  llutchlnson  on  Carriers,  §§  160,  161. 
An  ordinary  bill  of  lading  is  not  negotiable 
in  the  sense  In  which  that  term  is  applied  to 
commercial  paper,  such  as  notes  and  bills  of 
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exchange.  1  Hutcblnson  on  Carriers,  I  175. 
It  is  assignable  only,  and  Its  assignment  is 
accompanied  with  all  of  the  conditions  com- 
mon to  nonnegotiable  instruments  under  the 
law  merchant.  Therefore  the  appellant  had 
a  right  to  plead  any  defense  against  the  ap- 
pellee which  it  might  have  urged  had  this 
suit  been  prosecuted  by  the  Walker  Grain 
Company,  the  original  holder  of  the  bill  of 
lading,  and  who  was  familiar  with  all  of  the 
facts  attending  its  issuance.  Our  statute 
seems  to  recognize  the  nonnegotlability  of 
ordinary  bills  of  lading  in  providing  a  method 
by  which  they  may  be  certified  and  validat- 
ed so  as  to  be  conclusive  in  the  hands  of  third 
parties.  Articles  715,  719,  and  724,  Rev.  Civ. 
Stat  This  bill  of  lading  had  not  been  certi- 
fied or  validated  in  the  manner  pointed  out  in 
these  articles.  But  it  is  said  that  the  appel- 
lant cannot  in  this  suit  avail  itself  of  that  de- 
fense, .because  it  did  not  plead  a  mistake  in 
issuing  the  supplemental  bill  of  lading.  This 
is  not  a  case  in  which  that  rule  of  pleading 
Is  applicable.  The  agent  who  issued  this  bill 
of  lading  knew  that  the  goods  were  not  in 
the  possession  of  the  railroad  company  for 
which  he  acted;  and  the  Walker  Grain  Com- 
pany, to  whom  it  was  issued,  was  also  cog- 
nizant of  that  fact  There  can  therefore  be 
no  mistake  in  a  transatstion  where  the  par* 
ties  did  the  thing  they  intended  to  do.  But 
if  it  should  be  held  otherwise,  the  appellant 
did  plead  that  the  bill  of  lading  was  issued 
without  authority  because  the  goods  describ- 
ed in  it  were  not  in  fact  received  by  It  at 
the  time  the  instrument  was  issued,  or  any 
time  thereafter.  Furthermore,  the  pleadings 
of  the  appellee  state  facts  which  clearly  show 
that  the  bill  of  lading  was  Issued  by  the  ap« 
pellant's  agent  upon  the  mere  presentation  of 
the  original  bill  of  lading  issued  by  the  Chi- 
cago &  Great  Western  Railroad  Company  and 
while  the  goods  were  in  transit  over  another 
route.  There  was  therefore  no  occasion  for 
the  appellant  to  plead  facts  which  had  been 
sufiiciently  stated  in  the  plaintifiTs  pleadings. 
It  has  been  held  by  one  of  our  Courts  of 
Civil  Appeals  that  a  defense  of  this  character 
may  be  interposed  on  a  general  denial.  Co- 
hen V.  M.,  K.  &  T.  Ry.  Co.,  supra.  If  the 
appellant  may  show  that  it  did  not  receive 
the  goods  and  that  the  bill  of  lading  was  is- 
sued without  authority,  the  entire  instrument 
is  a  nullity,  and  cannot  be  invoked  for  the 
purpose  of  holding  the  appellant  liable  for 
the  failure  to  transport  the  goods  to  Piano. 
It  is  no  argument  to  say  that  appellant's 
agent  did  have  authority  to  make  a  contract 
binding  his  principal  to  receive  the  goods 
when  tendered  by  its  connecting  carrier  and 
transport  them  to  Piano,  for  that  contingency 
never  happened,  and  that  portion  of  the  con- 
tract, if  valid,  never  took  effect  I  am  there- . 
fore  of  the  opinion  that  the  judgment  in  this 
case  as  to  the  appellant  should  be  reversed 
an(i  rendered. 


ADAMS  V.  SIMS.    (No.  2136.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

June  26,  1919.     Rehearing  Denied  July  3, 

1919.) 

1.  AcoouzTT  «=»17(l)--PETinow  Not  Dbeso- 
TiVB  IN  Not  Stating  Whsthes  Contbaot 
WAS  Oral  ob  Wbittkn. 

Petition  by  the  buyer  of  merchandise  to  re- 
cover from  the  seller  the  diiference  between 
what  the  seller  had  agreed  to  account  for,  on 
account  of  sales  made  by  him  after  the  transac- 
tion, but  before  possession  changed,  and  the 
amount  which  he  had  actually  accounted  for* 
was  not  defective  because  it  did  not  state 
whether  the  contract  between  the  seller  and 
buyer  was  oral  or  in  writing. 

2.  Account  ^s»8  —  Evidenob  SurkioiKRT  to 
Show  Obal  Aqbbehent  to  Account. 

In  suit  by  the  buyer  of  merchandise  to  re- 
cover difference  between  wliat  the  seller  had 
agreed  to  account  for,  on  account  of  sales  after 
the  transaction,  but  before  possession  changed, 
and  what  he  actually  did  account  for,  merely 
because  the  written  contract  showed  the  seller 
was  the  owner  prior  to  a  certain  date,  he  was 
not  "necessarily  excused  from  responsibiliQF  for 
what  he  had  disposed  of  previously,  there  having 
been  an  oral  arrangement  to  that  effect 

Krror  from  District  Court,  Smith  County; 
J.  R.  Warren,  Judge. 

Suit  by  W.  F.  Sims  against  James  B, 
Adams.  To  review  a  judgment  for  plalntifr, 
defendant  brings  error.    AfOrmed. 

Price  &  Beaird,  of  Tyles,  for  plaintiff  In 
error. 

Simpson,  Lasseter  &  Gentry,  of  Tyler,  for 
defendant  in  error. 

HODGES,  J.  Previous  to  the  transaction 
hereinafter  referred  to,  J.  R.  Adams,  the 
plalntifl  in  error,  was  engaged  in  the  hard- 
ware business  in  the  dty  of  Tyler.  On  Jana- 
ary  20,  1914,  he  and  W.  F.  Sims,  the  defend- 
ant in  error,  entered  into  a  verbal  agreement 
by  the  terms  of  which  Adams  sold  to  Sims 
his  entire  stock  of  merchandise  then  on  hand 
for  the  sum  of  $70,0(X).  Adams  at  the  time 
had  a  number  of  commercial  creditors,  whom 
the  parties  wished  to  notify  In  compliance 
with  the  Bulk  Sales  Law,  and  the  trade  could 
not  be  closed  on  the  above  date.  It  was 
agreed  that  Adams  should  continue  in  charg^ 
of  the  business  until  his  creditors  could  be 
arranged  with,  and  that  he  should  account  to 
Sims  for  all  goods  sold  by  him  after  Janu- 
ary 20th.  On  February  6th  Adams  and  Sims 
had  another  agreement,  by  which  the  posses^ 
sion  of  the  stock  of  goods  was  to  be  turned 
over  to  Sims,  and  the  latter  was  to  deposit 
the  consideration  with  T.  B.  Butler  to  be  held 
by  him  until  the  creditors  of  Adams  had  been 
notified  and  arranged  with  in  compliance 
with  the  Bulk  Sales  Law.  Adams  agreed  to 
account  to  Sims  for  $2,884,  claiming  that  that 
was  the  value  of  all  the  goods  sold  by  him 
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since  Jannary  20th. 
entered  into  on  February  eth,  wliich  recited 
the  sale  by  Adams  of  his  entire  stock  of  mer- 
chandise and  a  deposit  by  Sims  with  Butler 
of  the  consideration,  less  |2,884,  the  amount 
claimed  by  Adams  as  the  sum  received  from 
the  sale  of  goods  after  January  20th.  As 
making  up  this  sum  there  was  an  item  of 
|374.50»  which  Adams  claimed  was  the  value 
of  goods  shipped  to  Tom  Eads  at  Murchison. 
On  June  6, 1914,  Sims  ascertained  that  Adams 
had  not  accounted  to  him  for  all  the  goods 
that  had  been  removed  from  the  stock  after 
January  20th,  but  did  not  at  the  time  know 
or  suspect,  according  to  his  testimony,  that 
more  than  $374.50  had  been  shipped  to  Bads 
before  he  took  possession  of  the  goods  on 
February  6th.  It  appears  from  the  evidence 
that  a  suit  resulted  between  Adams  and 
Eads,  in  which  it  was  disclosed  that  Adams 
had  sold  to  Eads,  out  of  the  stock  which  he 
had  agreed  to  sell  to  Sims,  largely  more  than 
the  amount  he  had  accounted  for.  Sims  in- 
stituted this  suit  against  Adams  for  the  pur- 
pose of  recovering  the  difference  between  the 
amount  of  goods  Adams  had  actually  dispos- 
ed of  between  the  dates  of  January  20th  and 
February  6th,  and  the  amount  he  had  ac- 
counted for. 

In  a  trial  before  a  jury  the  following  facts 
were  found  in  response  to  special  interroga- 
tories: (1)  That  Adams  had  sold  to  Eads, 
after  January  20, 1914,  out  of  the  stock  which 
he  had  agreed  to  sell  to  Sims,  goods  amount- 
ing to  $2,057;  (2)  that  at  the  time  the  con- 
tract was  consummitted,  on  February  6, 1914* 
Adams  accounted  for  only  $374.50  as  having 
been  sold  to  Eads;  and  (3)  that  Sims,  in 
making  the  contract  on  February  6th,  relied 
on  Adams'  statement  as  to  the  quantity  of 
goods  he  had  disposed  of.  Upon  these  and 
other  answers  the  court  entered  a  judgment 
in  favor  of  Sims  for  the  sum  of  $1,711. 
Adams  appeals,  and  assigns  as  error  the  re- 
fusal of  the  court  to  sustain  an  exception  to 
the  petition  of  the  defendant  in  error  *and  to 
give  a  peremptory  Instruction  in  his  favor. 

[1,  2]  It  is  contended  that  the  petition  was 
defective  because  it  did  not  state  whether 
the  contract  between  Adams  and  Sims  was 
oral  or  in  writing.  It  is  also  insisted  that  the 
court  should  have  instructed  a  verdict  for 
Adams,  because  the  written  contract  showed 
that  Adams  was  the  owner  of  the  goods  prior 
to  February  6th,  and  could  not  be  held  re- 
sponsible for  what  he  had  disposed  of  previ- 
ous to  that  time.  Both  of  these  assignments 
are  without  merit.  This  is  a  suit  by  Sims  to 
recover  from  Adams  the  difference  between 
what  Adams  had  agreed  to  account  for,  and 
should  have  accounted  for,  and  what  he  did 
account  for. 

The  finding  of  the  jury  sustains  the  judg- 
ment of  the  court,  and  the  testimony  sup- 
ports the  findings  of  the  Jury.-  The  Judg- 
ment is  therefore  affirmed. 


FT. 


WOBTH  &  D.  0. 
NEY  et  ux. 


BY.  CO.  V.  COURT- 
(No.  2128.) 


(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
June  10,  1919.    Behearing  Denied 
June  26,  1919.) 

1.  Cakbiebs  «=»318W— Bvidencb  Showing 
Negligence  of  Pobteb  Causing  Injubt 
to  Aughting  Passengeb. 

In  an  action  for  injuries  to  a  railroad's 
passenger  while  alighting,  when  the  porter  had 
his  knee  on  the  step  box,  testimony  held  to 
warrant  finding  that  porter  was  negligent  when 
he  so  projected  his  knee  over  the  box.' 

2.  Damages  «s»ia0(3)  —  Yebdiot  of  $2,000 
FOB  Pebsonal  Injubies  Not  Excessive. 

Verdict  for  $2,000  for  pUhitiff  railroad  pas- 
senger, a  married  woman,  who  fell  in  alighting 
through  the  negligence  of  a  porter,  and  broke 
a  rib,  dislocated  a  rib,  and  twisted  or  rotated 
her  spine,  held  not  excessive. 

3.  Cabbiebs  ^s>d21(23)— Bvioencb  Insuffi- 
cient TO  Baise  Issue  of  Unavoioablb  Ac- 
cident Calling  fob  Instbuction. 

In  an  action  for  injuries  to  a  railroad  pas- 
senger while  alighting,  testimony  for  plaintiff 
that  she  fell  because  the  porter  had  put  his 
knee  across  the  step  box  held  not  to  have  made 
an  i^sue  as  to  whether  the  injury  was  the  re- 
sult of  an  unavoidable  accident,  to  call  for  in- 
struction thereon. 

4.  Damages  €=»62(2)— One  Sustaining  Pbb- 
soNAL  Injubies  is  Bound  Only  to  Bea- 

SONABLE   CABB  IN   BEDUCING   DAMAGES. 

One  who  has  sustained  personal  injuries- 
through  another's  negligence  is  bound  only  to 
exercise  reasofaable  care  and  diligence  to  avoid 
loss,  or  to  minimize  the  consequences  of  the 
injury. 

6.  Tbial   ^=»26(K1)  —  Instbuctton  Covebed 
BT  One  Given  Pbopeblt  Bbfused. 
Special  charges,  sufficiently  covered  by  the 
instructions  given  the  jury,  were  properly  re- 
fused as  mere  repetition. 

Appeal  from  District  (Doort,  Hnnt  County. 

Suit  by  W.  F.  Courtney  and  wife  against 
the  Ft.  Worth  &  Denver  City  Bailway  Com- 
pany. From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

December  31,  1915,  appellees,  husband  and 
wife,  were  passengers  on  one  of  appellant's 
trains  from  Wichita  Falls  to  Ft,  Worth. 
They  claimed  that  Mrs.  Courtney  was  injured 
in  alighting  from  the  train  at  the  latter  place 
under  circumstances  which  she,  testifying  as 
a  witness,  stated  as  follows: 

"When  I  started  to  get  off  the  train,  I  was 
coming  down  the  steps,  and  as  I  got  down  to  the 
bottom  step,  and  went  to  go  down  on  the  step 
box,  the  porter  placed  his  foot,  and  as  I  raised 
my  foot  to  step  he  extended  his  knee  over  the 
step,  until  I  was  forced  to  step  on  the  edge  of 
the  box  and  fell.  I  had  to  step  in  a  careening 
position,  and  sprained  my  ankle,  and  I  felL 
1 1  had  a  glass  cake  stand  under  my  arm,  and 
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fell  kinder  back  to  my  side  like  and  acrose  the 
porter's  knee.  I  picked  my  foot  up  to  make 
my  step,  and  he  extended  his  knee  oyer,  and 
I  couldn't  stop  my  step,  because  I  was  too  near 
stepping  to  stop,  and  I  made  my  step  and  felL 
I  got  on  the  box,  but  near  the  edge,  and  my  an- 
kle turned),  and  I  sprained  my  ankle  and  fell 
across  his  knee.  The  porter  had  his  knee  on 
the  step  box.  As  to  whether  he  had  it  on  top 
of  the  step  box,  he  had  it  on  it  some  way  as  I 
went  to  place  my  foot— he  had  his  foot  on  it  in 
some  manner,  and  as  I  made  my  step  to  place 
my  foot  on  the  box  his  knee  projected.  I  can't 
say  that  he  did,  and  I  can't  say  that  he  didn't 
have  his  foot  stuck  in  the  hole  in  the  step  box. 

♦  ♦  ♦  I  can't  say  positive  where  he  did  place 
his  foot" 

— and  which  Courtney  stated  as  follows: 

"My  wife  went  down  the  steps  first,  and 
while  she  was  getting  off  the  train  I  was  step- 
ping right  behind  her.  There  were  a  lot  of 
people  getting  off,  and  there  was  a  lady  with 
some  small  children  ahead  of  my  wife  and  I. 
The  lady  was  ahead,  and  then  came  the  chil- 
dren next  to  her,  and  my  wife  was  next  to 
them.  The  porter  picked  up  the  little  child 
from  the  bottom  step  of  the  car  and  turned  and 
set  it  down  on  the  platfoi-m  of  the  depot.  Then 
my  wife  stepped  on  the  bottom  step,  and  as  she 
picked  her  foot  up  the  porter  turned  and  put 
his  knee  across  the  box,  and  she  had  to  put  her 
foot  in  this  position  (illustrating),  and  that 
made  her  in  a  strained  position,  and  her  ankle 
turned,  and  she  fell  backward  across  his  knee. 

•  ♦  ♦  When  she  fell,  she  had  the  fruit  stand 
under  her  left  arm  this  way  (illustrating),  and 
the  foot  of  it  caught  her  back  here  and  bruised 
a  place  that  long."  '' 

The  porter  had  no  recollection  of  the  inci- 
dent, and  there  was  na  other  testimony  than 
that  of  appellees  as  to  the  circumstances  ac- 
companying it 

There  was  testimony  warranting  a  finding 
that  the  injury  Mrs.  Courtney  snffored  as  a 
result  of  the  accident  consisted,  in  part,  of  a 
broken  rib,  a  dislocated  rib,  and  a  twisting 
or  rotation  of  her  spine. 

Alleging  that  the  porter  was  guilty  of  neg- 
ligence in  projecting  his  knee  over  the  step 
box,  apj)ellees  sued,  and  recovered  the  judg- 
ment for  $2,(X)0,  from  which  the  appeal  is 
prosecuted. 

Thompson,  Barwise,  Wharton  &  Hiner,  of 
Ft.  Worth,  and  Dinsmore,  McMahon  &  Dins- 
more,  of  Greenville,  for  appellant. 

Evans  &  Shields  and  H.  Lb  Carpenter,  all 
of  Greenville,  for  appellees. 

WILLSON,  C.  J.  (after  stating  the  facts  a& 
above).  [1,2]  In  the  fourteenth  and  fifteenth 
assignments  the  judgment  is  attacked  as  er- 
roneous because,  appellant  asserts,  the  testi- 
mony did  not  warrant  a  finding  that  the  por- 
ter was  guilty  of  negligence  when  he  project- 
ed his  knee  over  the  step  box,  and  because, 
appellant  further  asserts,  if  the  testimony  did 
warrant  such  a  finding,  it  did  not  warrant  a 
finding  in  appellees'  favor  for  as  great  a  sum 
as  $2,0(X).     The  assignments  will  be  over- 


ruled. That  the  Jury  had  a  right  to  say  fro4^ 
the  testimony  that  the  porter,  owing  the  duty 
he  did  to  a  passenger,  was  not  without  fault 
in  projecting  his  knee  over  the  step  box  as  he 
did,  is  plain,  we  think.  And  certainly,  if  the 
consequmices  to  Mrs.  Courtney  of  the  injury 
she  suffered  were  as  serious  as. testimony 
heard  on  appellees'  behalf  indicated  they 
were,  the  judgment  should  not  be  set  aside  on 
the  ground  that  it  is  for  an  excessive  amount. 
L3]  The  contentibn  presented  by  the  first 
and  second  assignments  is  that  the  trial  court 
erred,  in  that  he  failed  to  submit  to  the  jury 
an  issue  as  to  whether  the  injury  to  Mrs. 
Courtney  was  the  result,  of  an  unavoidable 
accident  or  not.  As  we  view  the  testimony,  it 
did  not  make  such  an  issue.  If  by  the  use  of 
care  the  porter  could  have  avoided  project- 
ing his  knee  over  the  step  box  (as,  plainly,  he 
could),  the  accident  was  an  "avoidable,"  and 
not  an  "unavoidable"  one.  As  supporting  its 
contention,  appellant  relies  mainly  on  Rail- 
way Co.  V.  Washington,  94  Tex.  510,  63  S.  W. 
534.  ••Clearly,"  appellant  says,  "if  the  evi- 
dence in  the  Washington  Case  raised  the  is- 
sue of  accident,  then  the  evidence  in  the  case 
at  bar  does."  But,  as  we  view  them,  that 
case  and  this  one  are  not  at  all  alike.  The 
testimony  in  that  case,  which  the  court  held 
was  suflEldent  to  raise  the  issue,  was  that  of 
the  plaintiff,  Washington,  as  follows: 

**I  was  ♦  ♦  ♦  walking  up  the  railroad 
track,  when  I  heard  a  train  coming.  •  ♦  • 
I  stepped  off  the  track  and  stood  beside  the  pass- 
ing train.  Just  as  the  last  box  car  was  pass- 
ing me,  I  stepped  dose  to  the  train,  and  as 
I  did  so  my  foot  struck  against  something  in 
the  street,  and  I  fell,  and  my  feet  went  under 
the  box  car,  and  it  cut  both  my  feet  of^" 

It  is  clear  enough,  we  think,  that  if  the  in« 
jury  to  Washington  happened  in  the  way  he 
said  it  did,  it  was  the  result  of  accident,  and 
not  of  negligence  on  the  part  of  the  railway 
company;  while  in  this  case,  if  the  injury  to 
Mrs.  Courtney  happened  as  she  and  her  hus- 
band said  it  did,  it  was  not  the  result  of  mere 
accident,  but  of  an  act  of  the  porter,  which 
the  jury  had  a  right  to  say  was  in  violation 
of  the  duty  he  owed  to  Mrs.  Courtney. 

[4]  Of  the  12  assignments  remaining,  sev« 
eral  are  predicated  on  the  action  of  the  court 
in  instructing  the  jury  as  he  did,  and  the  oth- 
ers on  his  action  in  refusing  special  charges 
requested  by  appellant.  We  do  not  agree 
that  the  court's  main  charge  was  subject  to 
any  of  the  objections  urged  to  it.  On  the  con- 
trary, we  think  the  charge  correctly  and 
clearly  presented  to  the  jury  all  the  issues 
made  by  the  evidence.  Nor  do  we  agree  that 
the  special  charge  given  at  appellees'  request, 
with  reference  to  their  <!onduct  after  Mrs. 
Courtney  was  Injured,  was  erroneous.  "One 
who  has  suffered  personal  injuries  through 
the  negligence  or  wrongful  acts  of  another," 
said  the  writer  of  the  article  on  ••Damages'* 
hi  8  R.  0.  li.  p.  442— 
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"is  bound  to  exercise  reasonable  care  and  dili- 
gence to  avoid  loss,  or  to  minimize  the  conse- 
quences of  such  injury,  and  he  cannot  recover 
for  so  much  of  his  damage  as  results  from  his 
failure  to  do  so.  Thus  he  is  bound  to  exercise 
reasonable  diligence  in  securing  medical  or 
surgical  aid,  to  take  all  reasonable  care  of  the 
injury,  and  to  make  use  of  reasonable  means 
to  prevent  any  aggravation  of  it,  or  to  effect 
its  speedy  and  complete  cure.  He  is  not  re- 
quired to  take  the  best  of  care  of  his  injuries, 
however,  nor  to  employ  the  means  best  adapted 
to  heal  them.  It  is  sufScient  that  he  act  in  good 
faith  and  with  due  diligence,  and  that  he  ex- 
ercise only  ordinary  care  and  reasonable  or  or- 
dinary prudence  or  judgment  If  he  does  this, 
it  is  immaterial  that  the  means  employed  do. 
not  effect  a  cure,  or  that  another  method  of 
treatment  might  have  given  better  results." 

[8]  We  think  the  matters  embraced  In  the 
special  charges  refused  were  sufficiently  cov- 
ered by  the  instructions  given  to  the  jury, 
and  that,  had  the  special  charges,  so  far  as 
correct,  been  given,  they  would  have  been  a 
mere  repetition  in  other  words  of  instruc- 
tions already  given  to  the  jury. 

There  is  no  error  in  the  Judgment,  and  it  is 
affirmed. 


C.  S.  MARTIN  &  SON  v.  JOHN  BONURA 
&  CO.     (No.  2135.) 

(Court  of  Civil  Appeals  of  Texas.     Texarkana. 

.Tune  13,  1919.    Rehearing  Denied  June  26, 

1919.) 

1.  Commerce  «=»40(1)— Delivery  to  Carrier 
OF  Goods  Sold  to  Buyer  in  Another 
State  Interstate  Commerce. 

A  contract  for  the  delivery  of  peaches  by 
Texas  sellers  to  a  common  carrier  in  Texas  for 
transportation  to  the  buyer  in  Louisiana  consti- 
tuted interstate  commerce,  and  the  Texas  stat- 
ute, requiring  the  Louisiana  buyer,  a  corpora- 
tion, to  have  a  permit  to  do  business  in  Texas, 
does  not  apply. 

2.  Sales  «=s>82(1)  —  Contract  for  Payment 
of  Earnest  Money  Somewhere  Aboxtt 
Named  Time  Complied  With. 

Under  a  contract  dated  June  14th,  for  pur^ 
chase  and  sale  of  peaches,  providing  for  payn\ent 
of  earnest  money  "when  peaches  begin  to  move," 
where  the  sellers  on  June  24th  wrote  the  buyer 
the  crop  would  begin  to  move  "somewhere 
about"  the  10th  of  July,  and  the  buyer  on  July 
8th  sent  the  sellers  a  check  for  the  earnest 
money,  which  arrived  July  11th,  10  a.  m.,  there 
was  sufficient  compliance  with  the  contract  by 
the  buyer  as  to  earnest  money  payment  within 
the  time  voluntarily  set  by  the  sellers. 

Appeal  from  District  Court,  Franklin  Coun- 
ty;  J.  A.  Ward,  Judge. 

Suit  by  John  Bonura  &  Co.  against  0.  S. 
Martin  &  Son.  From  judgment  for  plaintiff, 
defendants  appeal.     Aflarmed. 


The  suit  is  by  appellee,  a  corporation, 
against  the  appellants,  a  partnership,  to  re- 
cover damages  for  the  breach  of  a  written 
contract  to  deliver  for  shipment,  f.  o.  b.  the 
cars,  10  cars  of  Elberta  peaches  at  $1.25  per 
bushel.  The  defendants  answered  by  demur- 
rer, general  denial,  and  specially,  in  avoid- 
ance, that  the  plaintiff  breached  the  stipula- 
tion In  the  contract  to  place  the  sum  of  $50  a 
car  In  the  First  National  Bank  of  Mt.  Vernon 
as  earnest  money.  Q^ie  plaintiff  by  supple- 
mental petition  replied  that  within  the  time 
specified  in  the  letters  of  the  defendant,  and 
In  reliance  thereon,  the  plaintiff  did  pat  up 
the  forfeit  by  a  check  properly  indorsed  and 
good  for  the  whole  amount  The  case  was 
submitted  to  the  jury  on  the  single  issue  of 
the  amount  of  damages,  and  in  accordance 
with  the  finding  o*  the  jury  a  judgment  was 
entered  In  favor  of  the  plaintiff. 

John  Bonura  &  Co.  is  a  corporation  Incor- 
porated under  the  laws  of  Louisiana.  August 
2,  1917,  to  engage  in  the  wholesale  fruit  and 
produce  business.  On  June  14,  1918,  0.  S. 
Martin  &  Son,  a  copartnership,  and  John 
Bonura  &  Co.,  executed  the  following  written 
agreement: 

**Thi8  contract,  made  and  entered  into  by  and 
between  C.  S.  Martin  &  Son,  a  firm  composed 
of  0.  S.  Martin  and  W.  R.  Martin,  and  John 
Bonura  &  Co.,  Incorporated.  C.  S.  Martin  & 
Son  have  this  day  sold  and  contracted  with  the 
John  Bgnura  &  Co.,  Incorporated,  for  ten  cars 
of  Elberta  peaches  at  a  price  and  consideration 
of  Dollar  and  a  Quarter  per  bushel,  prices  and 
bought  f.  a  b.  Mt.  Vernon,  Texas,  in  refrigerator 
cars  tinder  ice,  stock  to  be  good  merchantable 
peaches  free  from  scab,  gum,  or  twig  scars,  no 
smaller  than  two  inches  in  diameter,  good  color, 
subject  to  and  acceptable  to  state  inspection. 

"The  money  with  which  to  pay  for  the  said 
peaches  is  to  be  placed  or  wired  to  the  EHrst 
National  Bank  of  Mt.  Vernon,  Texas,  and 
when  peaches  begin  to  move  the  said  John 
Bonura  &  Co.,  Incorporated,  is  to  place  an 
amount  equal  to  $50  per  car  for  each  car  bought, 
said  amount  to  be  placed  in  the  First  National 
Bank  of  Mt.  Vernon,  Texas,  to  the  credit  of  C. 
S.  Martin  &  Son,  same  to  be  earnest  money  to 
secure  the  performance  by  the  said  John  Bonura 
&  Co.,  Incorporated,  of  this  contract;  and  in 
the  event  that  said  John  Bonura  &  Co.,  Incor- 
porated, shall  fail  or  refuse  to  carry  out  the 
terms  of  this  contract,  then  the  said  C.  S.  Mar- 
tin &  Son  shall  have  the  right  to  said  sum  as 
their  damages  by  reason  of  the  failure  of  the 
said  John  Bonura  &  Co.,  Incorporated,  to  carry 
out  the  terms  of  this  contract.  In  the  event 
the  said  John  Bonura  &  Co.,  Incorporated, 
carries  out  the  terms  of  the  contract,  the  said 
sum  of  money  shall  be  applied  to  the  payment 
of  the  last  cars  of  peaches  delivered  under  the 
contract.  The  entire  number  of  cars  is  to  be 
distributed  and  furnished  throughout  the  entire 
peach  season,  In  equal  proportions  as  near  as 
possible.  Loss  or  damage  to  crop  by  reason  of 
hail  or  storm  shall  release  the  said  C.  S.  Martin 
&  Son  from  this  contract." 


«=s>For  other  cases  see  same  topic  and  KET-NUMBER  in  all  Key-Numbered  Digests  and  Indexes  j 
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It  appears  that  this  contract — 

"was  written  in  New  Orleans,  La^  and  was 
made  from  a  form  furnished  by  G.  S.  Martin. 

*  ♦    *    Two  copies  of  the  contract  were  made. 

*  ♦  ♦  TSieo  copies  were  signed,  by  C.  S.  Mar- 
tin for  C.  S.  Martin  &  Son,  and  John  Bonura, 
of  John  Bonura  &  Co.,  Incorporated;  one  copy 
delivered  to  C.  S.  Martin  in  New  Orleans  in  the 
ofiSce  of  John  Bonura  &  Co.,  Incorporated ;  the 
other  copy  delivered  to  John  Bonura.  ♦  ♦  • 
The  signature  of  John  Bonura,  vice  president  of 
John  Bonura  ft  Co.,  Incorporated,  is  signed  by 
myself  as  vice  president." 

No  peaches  were  ever  furnished  to  John 
Bonnra  ft  Co.  under  this  contract  by  C.  S. 
Martin  ft  Son.  It  appears  that  John  Bonura 
ft  Co.  were  ready  and  willing  to  receive  and 
pay  for  the  peaches  in  cash  £.  o.  b.  the  cars 
at  Mt  Vernon,  Tex.,  in  accordance  with  the 
terms  of  the  contract  ^t  was  nndisputed 
that  on  the  24th  day  of  June,  1918,  the  de- 
fendants voluntarily  wrote  to  the  plaintiff  a 
letter,  dated  June  24,  1918,  as  follows: 

"Dear  Sir:  As  the  crop  of  Elberta  peaches 
now  looks  like  they  will  begin  to  move  some- 
where about  the  l6th,  will  notify  you  as  soon 
as  movement  commences,  if  it  is  convenient  you 
can  send  in  your  advance.  I  hope  our  deal  will 
be  satisfactory,  and  I  will  do  my  best  to  please 
you,  and  hope  to  be  able  to  fill  our  contract, 
barring  disasters  which  we  cannot  control." 

Appellee  replied  to  this  letter  by  saying.  In 
part: 

"We  have"  a  letter  from  yon,  stating 'that  you 
will  notify  us  as  soon  as  movement  commences. 
We  certainly  expect  to  get  one  of  the  first  cars, 
and  as  soon  as  your  movement  begins  we  are 
ready  to  forward  to  the  bank  the  amount  of 
$50  for  each  car  in  accordance  with  our  con- 
tract" 

And  on  July  8,  1918,  the  appellee  mailed  a 
letter  to  O.  S.  Martin  ft  Son,  reading  as  fol- 
lows: 

"Gentlemen:  In  accordance  with  our  arrange- 
ment with  you  regarding  10  cars  of  peaches, 
we  hand  you  herewith  our  check  11862  for 
$500  in  accordance  with  the  conditions  of  the 
contract.  Please  acknowledge  receipt  and  say 
when  you  will  send  the  first  car.  The  logical 
routing  evidently  is  the  Texas  ft  Pacific  deliv- 
ery here ;  however,  if  it  is  practicable,  we  would 
prefer  Southern  Pacific  delivery  here,  but  we 
fear  the  time  and  transit  by  that  route  would 
be  too  long.  Please  ask  your  agent  there  what 
he  knows  about  it." 

This  letter,  with  the  check  Inclosed,  was 
received  by  C.  S.  Martin  in  Mt  Vernon  on 
July  11,  1918,  at  10  o'clock  a.  m.  On  July 
11th,  immediately  after  receiving  it,  the 
check  was  returned  by  C.  S.  Martin  to  the 
appellee,  with  a  letter  reading: 

"Dear  Sir:  As  you  have  waited  so  long  be- 
fore putting  up  the  forfeit,  I  have  resold  the 
peaches  again.  I  am  sorry  this  has  happened, 
but  I  wrote  you  two  weeks  ago  to  put  up,  and 
I  waited  up  till  the  tenth,  yesterday,  before  I 


sold,  as  you  know  that  in  this  business  it  re- 
quires quick  action." 

John  Bonura  testified  that  he  relied  upon 
the  letter  of  Jane  24th  as  to  the  time  whoi 
peaches  would  begin  to  move  and  as  notify^ 
ing  him  of  that  period.  The  defendants, 
Martin  ft  Son,  shipped  out  to  Farrier  Bros, 
more  than  10  cars  of  peaches,  beginning  the 
first  shipment  with  a  car  on  the  afternoon  of 
the  10th  of  July.  The  first  shipment  of 
peaches  from  Mt  Vernon  was  on  July  9tli, 
It  appears,  when  two  cars  were  shipped  from 
that  place.  According  to  the  record,  this  was 
the  first  movement  of  peaches.  About  400 
bushels  of  peaches  constituted  a  car,  and  the 
peaches  were  of  the  value  of  $1.60  to  $1.75  a 
busheL 

F.  B.  Caudle  and  B.  O.  ShurtlifT,  both  of 
Mt  yem<Mi,  and  Beavers  ft  Wilkinson,  of 
Winnsboro,  for  appellants. 

J.  M.  Burford,  of  Mt  Pleasant  and  R.  T. 
Wilkinson,  of  Mt  Vernon,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above), 
[1]  Appellant  insists  that  the  court  ^rred  in 
overruling  the  demurrer,  because  the  petition 
did  not  allege  that  the  plaintiff,  a  Louisiana 
corporation,  had  a  permit  to  do  business  in 
Texas.  The  petition  alleged  that  the  con- 
tract was  executed  and  delivered  in  New  Or- 
leans, La.,  by  the  terms  of  which  G.  S.  Mar- 
tin ft  Son  contracted  to  sell  to  John  Bonura 
ft  Co.,  of  New  Orleans,  La.,  10  cars  of  El- 
berta peaches  at  $1.26  a  bushel,  to  be  deliv- 
ered in  Mt.  Vernon,  Tex.,  f.  o.  b.  the  cars, 
properly  iced  and  in  refrigerator  cars  "to  be 
shipped  to  points  without  the  state."  It  is 
thought  that  the  court  did  not  err  in  overral- 
ing  the  demurrer.  The  contract  here  alleged 
is  to  have  the  peaches  delivered  to  a  common 
carrier  for  transportation  from  the  state. 
The  alleged  transaction  was  interstate  com- 
merce, and  the  state  statute  does  not  apply. 
Miller  V.  Goodman,  91  Tex.  41,  40  S.  W.  718; 
Manufacturing  CJo.  v.  Finklesteln,  54  S.  W. 
618;  Medical  Co.  y.  Johnson,  102  S.  W.  394. 

[2]  The  third  assignment  predicates  error 
upon  the  refusal  to  instruct  a  verdict  for  the 
defendant,  upon  the  grouad  that  there  was 
proven  a  violation  on  the  part  of  the  plaintiff 
of  a  material  stipulation  in  the  contract 
The  stipulation  in  question  reads: 

'The  money  with  which  to  pay  for  the  said 
peaches  is  to  be  placed  or  wired  to  the  First 
National  Bank  of  Mt  Vernon,  Texas,  and  when 
peaches  begin  to  move  the.  said  John  Bonura 
ft  Co.,  Incorporated,  is  to  place  an  amount 
equal  to  $50  per  car  for  each  car  bought,  said 
amount  to  be  placed  in  the  First  National  Bank 
of*  Mt.  Vernon,  Texas,  to  the  credit  of  C.  S. 
Martin  ft  Son,  same  to  be  earnest  money  to 
secure  the  performance  by  the  said  John  Bonura 
ft  Co.,  Incorporated,  of  this  contract;  and  in 
the  event  the  said  John  Bonura  ft  Co.,  Incor- 
porated, shall  fail  or  refuse  to  carry  out  the 
terms  of  this  contract,  then  the  said  C.  S.  Mar- 
tin ft  Son  shall  have  the  right  to  said  sum  as 
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their  damages  by  rcraaon  of  the  failure  of  the 
said  John  Bonura  ft  Co.,  Incorporated,  to  carry 
out  the  terma  of  thia  contract  .  In  the  event 
the  said  John  Bonura  ft  Co.,  Incorporated,  car- 
ries out  the  terms  of  the  contract,  the  said  sum 
of  money  shall  be  applied  to  the  payment  of  the 
last  cars  of  peaches  delivered  under  the  con- 
tract" 

It  clearly  appears  from  the  wording  tised 
by  the  parties  that  the  deposit  of  $60  a  car 
was  "to  be  earnest  money  to  secure  the  per- 
formance by  the  said  John  Bonura  ft  Co., 
Incorporated,  of  this  contract,"  and  not  ex- 
clusively in  part  payment  of  the  price  of  the 
peaches.  The  object  of  "earnest  money"  is 
merely  to  bind  tbe  bargain  and  to  evidence 
an  irrevocable  contract  Until  the  earnest  or 
forfeit  money  is  paid  the  contract  is  made 
determinable  at  the  option  of  one  of  the  par- 
ties ;  but  here  the  earnest  money  was  paya- 
ble "when  peaches  begin  to  move,"  meaning, 
evidently,  at  Mt  Vernon,  Tez.  The  words 
just  quoted  give  much  latitude  as  to  the  par- 
ticular day  when  the  money  was  to  be  depos- 
ited. The  app^lants,  though,  by  the  letter 
of  June  24th  undertook,  it  seems,  to  notify 
the  appellee  that  peaches  "will  begin  to  move 
somewhere  about  the  10th  (of  July)."  As 
appellants  were  at  the  place  where  the  peach- 
es were  expected  to  be  grown,  and  in  a  posi- 
tion to  know  when  the  Elberta  peach  crop 
there  would  be  ready  for  marketing,  the  ap- 
pellee reasonably  could  rely  on  the  statements 
of  the  letter  as  to  the  time  so  fixed  or  stated 
therein  by  the  appellants  as  to  when  peaches 
would  begin  to  move.  And  when  the  check 
for  the  $600  earnest  money  reached  the  ap- 
pellant on  July  11th,  at  10  o'clock,  it  would 
fairly  appear  that  ^he  time  would  be  such  as 
people  would  ordinarily  consider  as  includ- 
ed in  the  words  "about  July  lOth."  And  the 
letter  of  appellants  further  stated  to  appel- 
lee, "Will  notify  you  as  soon  as  movement 
commences,"  which  contemplated  further  no- 
tice in  that  respect  There  does  not  appear 
in  the  record  any  i^son  why  the  appellee 
may  not  have  wholly  relied,  as  it  did,  upon 
this  letter  of  appellants  for  further  informa- 
tion. 

Even  though  there  may  be  an  option  to 
terminate  the  contract,  yet  the  parties  should 
not  be  permitted  to  exercise  it  improperly  and 
unjustly,  to  the  injury  of  the  other  party, 
and  at  the  same  time  escape  all  liability. 
Just  what  may  be  reqplred  in  a  particular 
case  must  depend  largely  upon  the  subject- 
matter  and  nature  of  the  particular  contract 
and  the  circumstances  of  the  case.  The  ap- 
pellants, it  conclusively  appears,  undertook 
to  terminate  the  contract  solely  on  the  ground 
that  the  earnest  money  did  not  arrive  literal- 
ly on  the  morning  of  the  10th  of  July,  even 
though  their  letters  were  not  that  precise. 
It  is  concluded  that  it  should  be  held,  as  the 
trial  court  did,  that  there  was  no  intention 


on  the  part  of  John  Bonura  ft  Go.  to  not  per- 
totm  the  contract,  and  that  there  was  sum- 
dent  complianoe  as  to  the  payment  of  the 
earnest  money  within  the  period  of  time  vol- 
untarily induced  by  the  appellants  in  the  le^ 
ter  of  June  24th  above  quoted. 

The  remaining  assignments  have  each  been 
considered,  and  the  conclusion  reached  that 
they  should  be  overruled. 

Judgment  affirmed. 


WATSON  V.  HOWE  GRAIN  ft;  MERCAN- 
TILE CO.    (No.  2096.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
July  8,  1919.) 

Vbnue   ^=»22(1)  —  Plea  of  ParviLBOE  of 

NONSBSIDBNT         DEBBNDANT        IlCPBOPEBI^T 
OVEBBUXJISD. 

In  an  action  by  a  grain  company  against 
the  seller  of  hay  to  it,  and  the  receivers  of  the 
railroad  which  carried  the  shipment,  to  recover 
damages  for  loss  resulting  from  delivery  of  an 
inferior  quality  of  hay,  short  in  weight,  the  trial 
court  erred  in  overruling  plea  of  privilege  of 
the  seller  of  the  hay,  a  resident  of  a  county  oth- 
er than  that  of  suit ;  the  railroad  receivers  not 
residing  in  the  county  of  suit,  to  make  applica- 
ble Rev.  St  art  1830.  exception  4,  and  the  con- 
tract not  being  written  to  bring  the  case  under 
exception  6. 

Appeal  from  District  (3ourt,  Grayson  Ck>un- 
ty;  I.  B.  Steed,  Judge.' 

Suit  by  the  Howe  Grain  ft  Mercantile  Com- 
pany against  H.  H.  Watson  and  the  receivers 
of  the  Texas  ft  Pacific  Railway  Company. 
From  a  judgment  overruling  defendant  Wat- 
son's plea  of  privilege,  he  appeals.  Reversed 
and  remanded,  with  instructions. 

E.  M.  Bramlette,  of  Longview,  for  appel- 
lant 
Webb  ft  Webb,  of  Sherman,  for  appellee. 

HODGES,  J.    The  appellee  sued  the  appel- 
lant, Watson,  and  the  receivers  of  the  Texas 
ft    Padflc    Railway    (Company,    in    Grayson 
county,  ^o  recover  damages  for  the  load  re- 
sulting from  a  shipment  of  hay.    It  was  al- 
leged that  the  appellee  inirchased  from  the 
appellant,  Watson,  several  carloads  of  hay, 
which  were  to  be  of  certain  grades,  with  a 
guaranty  of  quaUty  and  weights  at  destina- 
tion, that  the  hay  when   deUvered    was  ot 
inferior  quaUty,  and  tHat  the  welgHtB  were 
less  than  those  paid  for  by  the  appellee. 

The  only  question  presented  in  ^^®,^^^^ 
is  the  action  of  the  court  In  overniling  w 
appellant  Watson's  plea  of  privilege.     ^^ '^?* 
agreed  that  Watson  resided  In  Gregg  ^^^ 
and  that  the  receivers  of  the  Texas  *  *^^|^ 
Railway  Company  did  not  ^^^^^^J^^^. 
county;  that  such  county  was  not  t^^^^^™. 
die  of  the  receivers:    that  the  principal  offl^ 
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cer  of  the  Texas  &  Pacific  Railway  Oompany 
was  and  had  been  continuously  in  Dallas 
county,  In  the  state  of  Texas,  but  that  the 
receivers  had  a  local  agent  in  Grayson  coun- 
ty, upon  whom  service  might  be  had.  It  was 
further  agreed  that  Watson's  plea  of  privi- 
lege was  filed  in  due  order,  and  was  not 
prejudiced  by  any  continuance  of  the  case. 
The  statement  of  facts  contains  the  testi- 
mony of  only  one  witiiess,  A.  D.  Cowan,  the 
sales  manager  for  the  appellee.  He  testified, 
in  substance,  that  in  a  phone  conversation 
between  him  and  Watson  the  latter  sold  to 
the  Howe  Grain  &  Mercantile  CJompany, 
through  him  (Cowan),  the  hay  referred  to. 
The  parties  agreed  over  the  phone  on  the 
price  of  the  hay,  and  the  trade  was  closed  in 
that  conversation.  In  the  conversation  the 
price  was  agreed  on,  and  the  freight  was  to 
be  allowed  to  group  1  Texas  points.  The 
grade  of  the  hay  was  guaranteed,  and  also 
the  weight  within  2  per  cent;  the  purchase 
price  to  be  settled  by  paying  Watson*s  draft 
on  the  Howe  Graid  &  Mercantile  Company, 
with  bill  of  lading  attached.  At  the  time  of 
that  telephone  conversation  the  hay  was  on 
the  track  at  Longview,  Tex.,  and  it  was 
agreed  and  understood  that  it  was  to  be  di- 
verted to  ^Dallas,  Tex.,  and  that  the  Howe 
Grain  &  Mercantile  Company  should  have 
the  privilege  of  diverting  a  second  time  on 
the  through  freight  rate  to  any  point  they 
saw  fit,  without  releasing  any  part  of  the 
terms  of  the  contract.  In  pursuance  of  that 
telephone  conversation  the  Howe  Grain  & 
Mercantile  Company  mailed  to  Watson,  at 
Longview,  Tex.,  a  confirmation  setting  forth 
the  terms  upon  which  the  hay  was  purchas- 
ed. The  hay  was  diverted  by  Watson,  at  the 
rjequest  of  the  Howe  Grain  &  Mercantile 
Company,  to  Ft*  Worth,  Tarrant  county, 
Tex.,  and  to  Lufkin,  in  Angelina  county,  Tex 
In  the  telephone  conversation  it  was  not 
specifically  stated  that  Grayson  county  was 
to  be  the  destination  of  any  part  of  the  hay, 
and  there  was  no  agreement  on  the  part  of 
Watson  to  deliver  the  hay  in  Grayson  coun- 
ty; but  under  that  agreement  the  Howe 
Grain  &  Mercantile  Company  had  the  privi- 
lege of  diverting  the  hay  the  second  time  to 
any  other  destination,  and  a  part  or  all  of 
it  could  have  been  shipped  to  Grayson  coun- 
ty.. In  the  written  confirmation  of  the  Howe 
Grain  &  Mercantile  Oompany,  which  was 
mailed  on  the  date  of  the  telephone  conversa- 
tion, Watson  was  requested  to  send  drafts 
with  bills  of  lading  attached  covering  the 
hay  through  the  Farmers'  National  Bank  at 
Howe,  in  Grayson  county,  Tex.  It  was  not 
necessary  to  send  the  letter  of  confirmation, 
for  the  trade  was  closed  ia.  the  telephone 
conversation;  but  the  letter  was  sent  out  in 
accordance  with  the  custom  of  the, trade  and 
of  the  Howe  Grain  &  Mercantile  Company's 
office.  It  was  not  a  part  of  the  contract  that 
the  drafts  would  be  sent  to  the  Farmers'  Na- 


tional Bank  at  Howe,  Tex.,  but  Watson  was 
requested  to  draw  his  drafts  for  collection 
through  that  bank  for  the  convenience  of  the 
Howe  Grain  &  Mercantile  Company;  that 
being  the  usual  and  customary  manner  of 
collecting  money  in  that  Kind  of  transaction. 
Watson's  drafts  were  all  paid  in  Howe, 
Grayson  county,  Tex.  Upon  that  state  of 
facts  the  court  overruled  the  appellant's  plea 
of  privilege,  and  this  appeal  followed. 

It  is  not  contended  by  the  appellee  in  his 
brief  that  the  joinder  of  the  receivers  of  the 
railway  company  in  that  suit  Justified  the 
action  of  the  court  hi  refusing  to  sustain 
Watson's  plea.  Exception  4  to  artidie  1830 
of  the  Revised  Civil  Statutes  is  as  follows: 

''Where  there  are  two  or  more  defendants  re- 
siding in  di^erent  counties,  in  which  case  the 
suit  may  be  brought  in  any  county  where  any 
one  of  the  defendants  resides." 

The  principal  ground  reUed  <m  by  the  ap- 
pellee to  sustain  the  ruling  of  the  court  is 
that  the  contract  in  this  instance  was  in 
writing  and  comes  under  the  provisipns  of 
excepti(Hi  5  to  article  1830  of  tlie  Revised 
Civil  Statutes.  The  testimony  does  not  sus- 
tain that  construction.  It  appears  from  the 
evidence  quoted  that  the  contract  was  com- 
pleted in  the  conversation  over  tlie  phone, 
and  that  the  letter  added  nothing  to  its  pro- 
visions. The  cases  referred  to  by  the  ap- 
pellee as  sustaining  the  ruling  of  the  court 
are,  we  think,  inapplicable. 

We  arte  of  the  opinion  that  the  court  erred 
in  overruling  the  plea  of  privilege,  and  the 
case  will  therefore  be  reversed  and  remand- 
ed, with  instructions  to  transfer  it  to  Gregg 
county.  S.  W.  Grain  &  Seed  Co.  v.  Blumberg, 
ie2  S.  W.  1. 


SKINNER  et  al.  v.  WAITS  et  aL    (No.  2150.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

June  26,  1919.     Rehearing  Denied  July 

3,  1919.) 

JunoitENT  €i=»460(l)— Action  foe  Vacation 

AT  SUBBEQUXNT  TEBM  MUST  ALLBGB  LEOAL 

OB  Equitable  Ground. 
In  order  to  have  a  final  judgment  vacated 
or  set  aside  at  a  subsequent  term,  the  petition 
must  disclose  some  legal  or  equitable  ground 
for  the  granting  of  such  relief. 

Appeal  from  District  Court,  Hopkins  Conn- 
ty;  Wm.  Plerson,  Judge. 

Action  by  Lois  Skinner  and  others,  by  next 
friend,  against  W.  T.  Waits  and  otlxers- 
From  a  Judgment  for  defendants  on  demur- 
rer to  the  petition,  plaintiffs  appeaL  Af- 
firmed. 

J.  A.  Dial  and  J.  M.  Melson,  both  of  Sul- 
phur Springs,  for  appellants. 

Thornton  &  Thornton,  of  Sulphur  Springs, 
for  appellees. 
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LEVY,  J.  This  is  an  action  by  appellants 
against  the  appellees  to  set  aside  a  Judgment 
entered  at  a  former  term  of  the  district  court. 
The  court  sustained  a  general  demurrer  to 
the  plaintiffs*  petition,  and  the  appeal  is  to 
revise  the  ruling  of  i  the  court 

It  appears  from  the  allegations  in  the  pe- 
tition that  W.  T.  Walts  and  F.  L.  Walts,  by 
deed  of  January  9, 1915,  eonyeyed  45^  acres 
of  land  to  **J.  Mercer  Carter,  as  trustee  for 
the  minor  children  of  B.  O.  Carter  and  Ellen 
Curtiss  Skiimer."  The  deed  recited  the  con- 
sideration of  $1,500  cash  and  a  vendor^s  lien 
note  for  $2,600,  signed  by  the  said  trustee. 
Subsequently,  on  August  8, 1917,  W.  T.  Waits 
and  F.  L.  Waits  filed  suit  in  the  district 
court  of  Hopkins  county ;  the  parties  defend- 
ant being  J.  Mercer  Carter,  trustee,  and  Lois 
Skinner,  Wade  Skinner,  Paul  Skinner,  Dor^ 
othy  Carter,  and  Roy  Carter,  Jr.,  "the  minor 
heirs  of  R.  O.  Carter  and  Ellen  Curtiss  Skin- 
ner," and  the  petition  alleging  a  default  in 
the  payment  of  the  $2,500  vendor's  lien  note, 
and  that  the  recited  consideration  in  the 
deed  of  $1,600  was  in  truth  never  paid  to 
the  grantors.  The  prayer  of  the  said  peti- 
tion was  for  foreclosure  of  the  vendor's  lien 
note,  or,  in  the  alternative,  for  rescission  of 
the  sale  and  cancellation  of  the  deed  and  the 
lien  note.  It  appears  that  the  court  appoint- 
ed J.  Mercer  Carter  as  guardian  ad  litem 
for  the  minor  defendants,  and  on  trial  .of 
the  case^  upon  the  findings  of  fact  by  the 
court  that  the  vendor's  lien  note  was  due 
and  unpaid,  and  that  the  $1,500  recited  in 
the  deed  was  never  actually  paid,  a  decree 
was  entered,  rescinding  the  sale  of  the  land 
and  canceling  the  deed  and  note. 

The  petition  in  the  instant  case  seeks  to 
set  aside  and  vacate  the  above  former  judg- 
ment in  that  suit,  upon  the  grounds  (1)  that 
the  guardian  ad  litem  was  inexperienced  in 
lawsuits  and  had  no  attorney  to  represent 
him,  and  that  his  interests  as  trustee  "were 
adverse  to  the  rights  of  the  defendants" ;  (2) 
that  there  was  no  evidence  offered  in  the 
trial  of  the  case;  and  (3)  that  the  $1,500 
was  actuaUy  paid,  as  recited  in  the  deed. 

The  Court  did  not  err,  it  is  thought,  in 
sustaining  the  demurrer  to  the  petition.  It 
does  not  appear  that  the  interest  of  the 
trustee  of  the  title  was  adverse  to  the  inter- 
est of  the  minors,  for  whom  he  held  the  title, 
and  whom  he  represented  as  guardian  ad 
Utem,  and  there  is  no  charge  of  fraudulent 
act  or  conduct  on  his  part;  and  there  is  no 
allegation  that  fraud  or  deceit  was  practiced 
by  the  plaintiffs  in  the  suit  or  the  guardian 
ad  litem  in  securing  the  decree  or  in  mislead- 
ing the  court  into  rendering  the  Judgment. 
And  there  is  no  equitable  ground  alleged  t6 
set  aside  the  former  Judgment.  In  order  to 
have  a  final  Judgment  vacated  or  set  aside 
at  a  subsequent  term,  the  petition  must  dis- 
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close  some  sufficient  legal  or  equitable  ground 
for  the  granting  of  such  relief.    Goss  v.  Me- 
Qaren,  17  Tex,  107,  67  Am.  Dec.  646. 
The  judgment  is  afiSrmed. 


SOUTHWESTERN  TELEGRAPH  &  TELE- 

PHONE  CO.  V.  HARRIS  et  aL 

(No.  2077.) 

(Court  of  Civil  Appeals  of  Texas,    l^xarkana. 

June  12,   1919.     Rehearing  Denied 

July  8,  1919.) 

1.  Tblbqbaphs  and  Telephones  ^=:>45— Lia- 
bility   FOB     NeOLIQENOE    IN     FaILINQ    TO 

Make    Connection   to    Give    Notice    of 

Death. 
Where  a  telephone  company  was  informed 
that  a  requested  connection  was  to  enable  a 
mother's  agent  to  get  in  touch  with  her  children, 
to  inform  them  that  another  child  had  been  shot, 
so  that  they  could  attend  the  funeral,  the  tele- 
phone company  was  liable  for  any  negligence  in 
failing  to  make  the  connection. 

2.  Telegraphs  and  Telephones  ^=966(4)-- 
Evidence  Sufficient  to  Show  Mental 
Anguish  from  Inability  to  Give  Death 
Notice. 

In  a  mother's  action  against  a  telephone 
company  for  negligently  failing  to  put  her  in 
touch  with  a  son  by  long-distance,  to  summon 
him  and  other  children  to  the  funeral  of  another 
child,  evidence  held  sufficient  to  show  that  the 
mother  suffered  mental  anguish  by  reason  of  the 
absence  of  some  of  her  children,  though  the 
others  attended. 

Appeal  from  District  Court,  Hunt  County; 
A.  P.  Dohoney,  Judge 

Suit  by  Mary  Harris  and  others  against 
the  Southwestern  Telegraph  &  Telephone 
Company.  From  judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

John  E.  Frank,  Jos.  D.  Frank,  and  C.  hL 
Means,  all  of  Dallas,  for  appellant. 

Thos.  W.  Thompson,  of  Greenville,  for  ap- 
pellees. 

HODGES,  J.  This  suit  was  filed  by  Mary 
Harris,  Aub  Harris,  Alma  Harris,  and  Jesse 
Harris  against  the  Southwestern  Telegraph 
&  Telephone  Company  for  the  purpose  of 
recovering  damages  for  the  negligent  fail- 
ure to  enable  the  parties  to  communicate 
over  the  appellant's  long-distance  line.  The 
pleadings  and  proof  show  that  Mary  Har- 
ris resided  at  Naples,  Tex.,  and  is  the  moth- 
er of  her  coplaintlffs  In  this  suit;  that 
in  December,  1916,  her  youngest  daughter 
was  killed,  and  Mary  Harris  wished  to  no- 
tify her  children  Aub,  Alma,  and  Jesses 
who  were  residing  at  or  near  Qulnlan, 
Tex.,  In  order  that  they  might  attend  the 
funeral.    At  her  instance  Walter  Fagan  un- 
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dertook  to  communicate  with  Aub  Harris 
over  the  long-distance  telephone,  bnt  failed. 
For  the  purposes  of  this  appeal  it  is  conceded 
that  his  failure  was  due  to  the  negligence  of 
the  appellant's  agents.  Q^ie  case  was  sub- 
mitted to  a  Jury  on  special  issues,  and  upon 
the  answers  returned  judgment  was  rendered 
in  favor  of  Mary  Harris  for  $200,  and  for 
$75  in  favor  of  each  of  her  coplalntlffs.  In 
this  appeal  complaint  Is  made  only  of  the 
recovery  in  favor  of  Mary  Harris. 

It  appibrs  from  the  record  that  this  judg- 
ment was  soufrht  and  obtained  upon  the 
ground  that  Mary  Harris  had  suffered  mental 
anguish  by  reason  of  the  failure  to  have  her 
above-named  three  children  present  with  her 
at  the  funeral  of  her  deceased  daughter.  The 
appellant  contends  that  the  evidence  fails  to 
show  that  its  servants,  to  whom  application 
was  made  for  the  service,  had  any  notice  that 
such  special  damages  would  likely  result 
from  a  failure  to  put  Fagan  in  communica- 
tion with  Aub  Harris.  Fagan  testified,  in 
substance,  that  he  went  to  the  telephone  oflice 
at  the  instance  of  Mary  Harris,  and  put  in  a 
call  for  Aub  EUirris  at  Quinlan,  who  was  ex- 
pected to  notify  Alma  and  Jesse  Harris;  that 
he  told  the  man  in  charge  of  the  telephone 
office  that  he  wanted  to  get  Aub  Harris — 
wanted  him  at  once;  that  Harris*  sister  had 
been  shot ;  that  the  call  was  from  Mary  Har- 
ris, his  mother;  told  him  that  the  mother  of 
Aub  Harris,  Jesse  Harris,  and  Alma  Harris 
wanted  them  to  come.  He  further  testified 
that  he  remained  at  the  office  for  some  time, 
but  failed  to  get  in  communication  with  Aub 
Harris.  It  was  further  shown  by  the  evi- 
dence that,  by  reason  of  the  failure  to  put 
the  parties  in  communication  with  each  oth- 
er, Aub,  Alma,  and  Jesse  Harris  did  not  learn 
of  their  sister's  death  for  some  days  after 
her  burial;  that,  had  they  received  the  in- 
formation at  the  time  Fagan  was  attempting 
to  communicate  with  them,  they  could  and 
would  have  attended  her  funeral. 

[t]  The  case  of  Western  Union  Telegraph 
Co.  T.  Luck,  91  Tex.  178,  41  S.  W.  469,  66 
Am.  St.  Rep.  869,  is  referred  to  as  authority 
for  the  proposition  asserted  by  the  appellant. 
In  that  case  the  following  message  was  sent: 

"To  Bertha  Wincker,  Care  A.  J.  Ladner, 
Eagle  Pass.  Luck  is  very  sick;  come  home  at 
once.    Mina  Luck." 

Through  the  negligence  of  the  telegraph 
company  this  message  was  not  delivered. 
Mina  Luck  was  the  wife  of  the  sick  man,  and 
Bertha  Wincker  was  her  daughter.  If  the 
message  had  been  delivered,  the  daughter 
could  and  would  have  been  with  her  mother 
before  and  at  the  time  of  the  death  of 


Luck.  In  a  suit  by  Mina  Luck  to  recover 
for  mental  anguish  endured  ti^  her  on  ac- 
count of  the  absence  of  her  daughter  on 
that  occasion,  the  bourt  held  that  without 
further  notice  the  terms  of  the  message 
were  insufficient  to  inform  the  telegraph 
company  of  the  relations  between  Mina 
Luck  and  Bertha  Wincker,  or  that  the  special 
damages  alleged  would  probably  result  from 
the  failure  to  transmit  and  deliver  the  mes- 
sage. While  the  telegraph  company  in  such 
cases  is  charged  with  notice  that  there  was  a 
near  relationship  between  the  addressee  and 
the  party  mentioned  in  the  message,  it  was  not 
charged  with  notice  of  the  relations  that  might 
exist  between  the  sender  and  the  addressee. 
In  tliat  case  the  message  alone  was  relied 
on  for  notice  to  the  company  of  the  relation- 
ship between  Mina  Luck  and  Bertha  Win- 
cker. In  this  case  the  situation  is  materially 
different  Here  the  appellant's  agent  was,  at 
the  time  the  call  was  delivered,  fully  inform- 
ed of  the  relationship  existing  betwe^i  all  of 
the  parties,  and  of  the  purpose  of  the  calL 
It  is  true  the  agent  was  not  informed  that 
Mary  Harris  wanted  her  children  because  of 
the  consolation  resulting  from  their  presence. 
But  that  was  not  necessary.  A  knowledge  of 
the  r^ationship  existing  between  her  and  the 
absent  ones  and  the  party  to  whose  funeral 
they  were  to  be  summoned  was  sufficient  to 
notify  the  appellant  of  the  natural  conse- 
quences that  might  be  expected  to  result 
from  a  failure  to  communicate  the  message. 
The  consolation  which  a  mother  derives  from 
the  presence  of  her  children  when  burying 
another  child  is  not  unusual  or  extraordina- 
ry; it  is  one  of  the  normal  sensations  which 
grow  out  of  that  relationship.  That  her  grief 
might  be  intensified  by  the  absence  of  her 
children  was  but  a  reasonable  inference  to  be 
drawn  by  one  familiar  with  all  the  circum- 
stances. These  facts,  we  think,  distingaish 
this  case  from  that  of  Western  Union  Tele- 
graph Co.  V.  Luck.  The  assignment  is  over- 
ruled. 

[2]  It  is  also  contended  that  the  proof  waa 
insufficient  to  show  that  Mary  Harris  suffered 
any  mental  anguish  by  reason  of  the  absence 
of  her  three  children.  It  is  true  the  testimo- 
ny shows  that  she  was  the  mother  of  a  num- 
ber of  other  children  who  were  present  with 
her  on  that  occasion;  but  this  is  not  to  be 
taken  as  conclusive  evidence  that  she  did  not 
endure  some  suffering  on  account  of  the  ab- 
sence of  others.  She  testified  that  she  did, 
and  the  state  of  the  evidence  is  not  such  as 
to  require  us  to  say  that  her  testimony  was 
untrue. 

The  judgment  is  therefore  affirmed. 
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LANDFRIED  et  as.  y.  MILAM  et  aL 
(No.  2133.) 

{Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

Juna  26,  1919.    Rehearing  Denied  July  31, 

1919.) 

1.  Vendor  and  Pubchaseb  eg>34  CcfNTBAor 
Rescinded  fob  False  Rbfbesbntations  or 
Seixeb's  Agent. 

For  the  material  misrepresentation  of  sell- 
er's, agent,  rdied  on  by  purchaser,  that  the 
lots  were  of  a  certain  size,  twice  their  real 
size,  he  is  entitled  to  rescind  contract,  describ- 
ing lots  by  block  and  number. 

2.  Evidence  ^c5>484(11)'  —  Paboi.  Bvidenob 

ADMISeiBLB   TO    SHOW    FAIfiS    RSPBXSSNTA- 
TI0N8    iNVAIilDATINO    WBITTBN   CONTBACT, 

Stipulation  of  contract  of  sale  of  lots  by 
number,  that  no  agent  can  bind  the  vendors  by 
Any  act  or  statement  not  set  forth  in  the  con- 
tract, does  not  prevent  purchaser  from  showing 
false  representations  by  selling  agent  as  to 
4Bize  of  lots. 


Z,    VeNDOB  AND   PUBCHASEB  ^=»34  —   FaI£B 

Refbesentations  That  Lots  Webe  in  City 
Limits  Adkissiblx  in  Suit  to  Rescind. 
For  rescission  of  contract  of  sale  of  lots 
because  of  vendor's  false  representation  that 
they  were  within  the  city  limits,  it  should  be 
shown  that  they  were  less  valuable  than  they 
would  be  if  within  such  limits. 

4.  Vbndob  and  Pubohaseb  ig^.Jil   Evidence 
OF    False    Refbesentations    That    Lots 
WoBTH  $25  Webb  Wobth  $350  AoiassiBLE. 
Evidence  that  the  market  value  of  the  lots 
was  only  $25  each  was  admissible  in   action 
for  rescission  of  contract  of  purchase  for  al- 
leged   false   representations   of  vendor,   among 
others,  that  the  lots  were  worth  $350  each. 

Appeal  from  McLennan  County  Court; 
James  P.  Alexander,  Judge. 

Action  by  Henry  Landfried  and  wife 
xigainst  J.  R.  Milam  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Re- 
versed and  remanded  for  new  trial. 

The  suit  was  by  appellants  against  ap- 
pellees, J.  R.  Milam,  M.  A.  Cooper,  and  H. 
W.  Carver,  the  owners  of  certain  land  known 
us  **Travis  Park,*'  an  addition  to  the  city  of 
Waco,  to  rescind  a  contract  whereby  the  for- 
mer purchased  of  the  latter  lots  I,  2,  and  3 
in  block  10  in  said  addition,  and  to  recover 
back  $375.50  paid  on  the  lots  and  cancel 
promissory  notes  for  suras  to  be  paid  thereon 
aggregating  $609.50,  or,  in  the  alternative, 
for  actual  damages  in  the  sum  of  $985,  the 
purchase  price  of  the  lots,  less  $75,  alleged 
to  be  their  value,  and  exemplary  damages  in 
the  sum  of  $50. 

Appellants  alleged  that  a  few  days  be- 
fore they  purchased  said  lots  1,  2,  and  3 
they  were  induced  to  purchase  lot  4  in  block 
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7  in  said  addition,  by  representations, 
charged  to  be  false,  made  to  them  by  agents 
for  the  sale  of  the  lots,  as  follows:  (1)  That 
the  size  of  said  lot  4  was  50  by  165  feet 
(2)  That  it  was  worth  $350.  (3)  That  the 
lots  in  the  addition  were  Inside  the  Waco 
city  limits.  (4)  That  one  August  Spitzer 
owned  a  large  number  of  the  lots,  and  had 
"bought  lots  and  sold  them  at  a  profit  and 
gotten  rich  from  them."  (5)  That  one  Jacob 
Gauer  had  bought  lots  in  the  addition  and 
sold  them  at  a  profit  (6)  That  street  cars 
"would  run  in  said  addition  within  five 
months.''  (7)  That  appellees  intended  to  put 
down  sidewalks  and  pave  streets  in  the  ad- 
dition. (8)  That  one  Charles*. Weislnger  had 
bought  lots  in  the  addition.  Appellants  fur- 
ther alleged  that  said  representations  were 
also  intended  to  influence  them  to  buy  other 
lots  in  said  addition,  and  that  they  were  in- 
duced by  same,  and  by  a  false  representa- 
tion that  appellees  had  resold  said  lot  4 
for  appellants  at  a  profit  of  $100,  and  could 
and  would  resell  for  purchasers  at  a  profit 
of  $100  each,  lots  they  might  purchase  in 
said  addition,  to  purchase  said  lots  1, 2,  and  3. 
Appellees'  answer  consisted  of  a  general 
denial,  a  plea  of  estoppel  based  on  a  provi- 
sion in  the  contract  covering  the  sale  of  said 
lots  1,  2,  and  3,  as  follows: 


"The  signer  of  this  agreement  expressly  agrees 
and  understands  that  no  agent  has  power  or 
authority  to  bind  M.  A.  Cooper,  H.  W.  Carver, 
or  J.  R.  Milam,  or  the  Travis  Park  Sales  Com- 
pany, by  any  act  or  statement  not  set  forth  in 
this  document'' 


— and  allegations  constituting  a  cross-action 
for  a  recovery  against  appellants  of  the 
amount  of  the  notes  they  gave  for  part  of 
the  purchase  price  of  the  lots. 

On  special  issues  submitted  to  them  the 
Jury  found:  (1)  That  one  Gode,  an  agent  for 
the  sale  of  the  lots,  represented  to  appel- 
lants that  Jacob  Gauer  had  bought  lots  in 
the  addition  and  sold  them  at  a  profit,  and 
that  the  representation  was  true.  (2)  That 
said  salesman,  Gode,  did  not  represent  to 
appellants  that  appellees  intended  to  "put 
down  sidewalks  and  pave  streets"  in  said 
addition.  (3)  That  said  Gode  did  represent 
to  appellants  that  Charles  Welslnger  had 
bought  two  lots  in  the  addition.  That  as  a 
matter  of  fact  said  Welslnger  agreed  to,  but 
did  not,  buy  the  lots.  (4)  That  Gode  did  not 
represent  to  appellants,  before  they  pur- 
chased said  lots  1,  2,  and  3,  that  he  had  sold 
lot  4  for  them  at  a  profit.  On  said  findings 
the  court  rendered  Judgment  that  appellants 
take  nothing  by  their  suit,  and  on  findings 
he  made  himself  rendered  Judgment  in  ap- 
pellees' favor  against  appellants  for  the  sum 
of  $698.46  as  the  amount  due  on  the  notes 
mentioned. 
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S.  H.  Clayton,  B.  W.  Hander,  and  E.  B. 
Baker,  all  of  Waco,  for  appellants. 
Davis  &  Cocke,  of  Waco,  for  appellees. 

WILLSON,  0.  J.  (after  stating  the  facts 
as  above).  [1,2]  The  contention  presented 
by  the  third  assignment,  to  wit,  that  the 
trial  court  erred  when  he  refused  appellants' 
request  that  he  submit  to  the  Jury  an  issue 
as  to  whether  the  salesman,  Gode,  repre- 
sented to  them  that  the  lots  in  the  addition 
each  had  a  frontage  of  50  feet  and  a  depth 
of  165  feet,  will  be  sustained.  It  conclusive- 
ly appeared  that  the  lots  1,  2,  and  3  in  ques- 
tion here,  and  all  but  a  few  of  the  other  lots 
in  the  addition,  had  a  frontage  of  only  25 
feet  and  a  depth  of  only  120  feet,  and  that 
the  few  that  had  a  frontage  of  more  than  25 
feet  had  a  depth  of  less  than  120  feet.  Ap- 
pellant Henry  Landfried  as  a  witness  testi- 
fied that  Gode  told  him  the  lots  were  50  by 
165  feet  in  size.  Said  Landfried  further 
testified  that  he  believed  what  Gode  told 
him,  and  was  thereby  induced  to  buy  the 
lots  he  did  buy.  That,  on  the  record  sent  to 
this  court,  the  representation  was  about  a 
material  fact  cannot  be  doubted.  If  Gode 
made  it,  and  appellants,  having  a  right  to  do 
so,  relied  on  It  as  true,  we  think  they  were 
entitled  to  relief  they  sought  (1  Black  on 
Rescission  and  Cancellation,  •  |  68  et  8eq.)t 
notwithstanding  the  stipulation  In  the  agree- 
ment between  them  and  appellees  that  no 
agent  had  power  to  bind  the  latter  "by  any 
ac;t  or  statement  not  set  forth  In  this  docu- 
ment." Machine  Co.  v.  Webb,  181  S.  W.  853 ; 
Gypsum  Co.  v.  Shields,  106  S.  W.  724;  Id., 
101  Tex.  473,  108  S.  W.  U65;  Manufactur- 
ing Co.  V.  Celum,  189i  S.  W.  988;  Insurance 
Co.  V.  Bomar,  169  S.  W.  1062;    Harris  v. 


Mann,  207  S.  W.  156;  Avery  Co.  v.  Mercan- 
tile Co.,  183  S.  W.  43 ;  Import  Co.  v.  Duncan, 
182  S.  W.  888.  Whether  Gode  made  the  rep- 
resentation or  not,  and,  if  he  did,  whether 
appellants  had  a  right  to  rely  on  it  and  did 
rely  on  it  as  true  or  not,  we  think,  on  the 
testimony  in  the  record,  were  questions  for 
the  jury,  and  not  for  the  court  to  determine. 

[8]  The  contention  presented  by  the 
seventh  assignment,  .that  the  trial  conrt 
erred  when  he  refused  appellants'  request 
that  he  submit  to  the  jury  an  issue  as  to 
whether  Gode  represented  to  them  that  the 
Travis  Park  addition  was  within  the  Waco 
city  limits,^  abso  would  be  sustained,  if  there 
was  any  testimony  in  the  record  tending  to 
show  that  the  lots  in  the  addition  were  less 
valuable  than  they  would  have  been,  had 
they  been  inside  the  city  limits.  The  law 
seems  to  be  that,  to  have  entitled  appellants 
to  the  relief  they  sought,  it  must  have  ap- 
peared that  they  had  suffered  "loss,  damages, 
or  Injury"  as  a  consequence  of  their  reliance 
on  the  truth  of  the  representation.  1  Black 
on  Rescission  and  Cancellation,  f  68,  and 
section  112  and  authorities  there  cited. 

[4]  The  contention  presented  by  the  elev- 
enth assignment,  that  the  trial  court  erred 
when  he  refused  to  permit  appellants  to  prove 
by  the  witnesses  Maxey  and  others  that  the 
market  value  of  the  lots  in  the  addition  was 
only  $25  each,  will  be  sustained.  The  testi- 
mony excluded  was,  we  think,  clearly  ad- 
missible (m  issues  made  by  the  pleadinga 

We  do  not  think  contentions  presented  by 
assignments  we  have  not  mentionedi  and 
which  have  not  been  disposed  of  by  what  has 
been  said,  should  be  sustained. 

The  judgment  will  be  reversed,  and  the 
cause  will  be   remanded   for  a  new   trial. 
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DANZBR  V.  MOBRSCHBL.     (No.  19921.) 

(Sapreme  Court  of  Missouri,  Division  No.  1. 
July  9,  1919.    Rehearing  Denied 
Oct  10,  1919.) 

1.  Vendor  and  pubohabeb  «=»130(7)~Title 
by  advebbb  possession  mabketable  titus. 

In  suit  for  specific  performance  of  a  con- 
tract for  marketable  title,  a  title  by  adverse 
possession,  adequately  proved,  is  sufficient  to 
,  sustain  judgment  for  the  vendor. 

2.  Specifio  pebfobmanob  «=»95— Coubtb  can- 
not SUBSTITTJTB  CONTBAOT  FOB  CONTBAOT 
FOB   HOBE   THAN  MABKETABLE  TITLE. 

If  a  contract  of  sale  calls  for  something 
more  or  other  than  a  marketable  title,  the  courts, 
in  the  vendor's  suit  for  specific  performance, 
cannot  substitute  a  different  contract  therefor. 

8.  VENDOB  AND  PUBOHASEB  ^s»140— €k)NTBAOT 
FOB  AB8TBACT  SHOWING  GOOD  TITLE  GALLS 
FOB  BECOBD  TTTLB. 

An  "abstract  of  title*'  is  an  epitome  of  the 
record  evidence  of  title;  a  contract  calling  for 
an  abstract  showing  good  title  calls  for  record 
evidence,  and  nothing  else  will  satisfy  the  con- 
dition, and  it  is  not  sufficient  that  the  title  be 
good  in  fact,  capable  of  being  made  good  by  af- 
fidavits or  other  oral  testimony,  but  must  be 
good  of  record,  and  title  by  adverse  possession 
will  not  suffice. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Abstract 
of  Titie.] 

4.  VeNDOB  AND  PtJBCHASEB  ^=»143— DbED  NOT 
ACCEPTED,  so  AS  TO  WAIVE  DEFECTS  IN  BEC- 
OBD TITLE. 

Purchaser  of  realty,  with  fixtures  and  per- 
sonalty constituting  a  brewery  and  ice  plant, 
held  not  to  have  accepted  the  ven'lor's  deed 
as  a  conveyance,  to  effect  waiver  of  defects  in 
the  record  title  shown  by  the  abstract. 

6.  VeNDOB  AND  PDBCHASEB  ^|b>14S— VENDEE 
ENTITLED  TO  BELT  ON  DEFECTS  IN  TITLE  IN 
SUIT  FOB  SPECIFIC  PERFOBMANCE. 

Where  the  attorney  for  the  purchaser  of 
realty  notified  the  seller's  attorney  in  writing  of 
the  particular  defects  in  the  title,  and  orally 
notified  the  seller  thereof  in  person,  and  the 
seller's  answer  was  that  a  savings  bank,  which 
had  a  deed  of  trust  on  the  property,  was  good 
enough  for  it,  the  purchaser  is  not  precluded 
from  relying,  when  sued  for  specific  perform- 
ance, on  the  defects  in  the  title;  the  contract 
calling  for  an  abstract  showing  good  title. 

Appeal  from  Circuit  Court,  Gasconade 
County ;  R.  A.  Breuer,  Judge. 

Suit  by  John  M.  Danzer  against  A.  J. 
Moerschel.  From  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Calfee  &  Westhues,  of  Jefferson  City,  and 
Robert  Walker,  of  Hermann,  for  appellant 

August  Meyer,  of  Hermann,  and  H.  A. 
Krog  and  Jesse  H.  Schaper,  both  of  Wash- 
ington, Mo.,  for  respondent. 
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BLAIR,  P.  J.  TblB  Is  an  appeal  firom  a 
judgment  of  the  Gasconade  circuit  court  en- 
forcing spedflc  performance  of  a  contract  for 
the  purchase  by  appellant  of  certain  realty 
in  Hermann,  Mo.,  tdgether  with  some  "fix- 
tures and  personal  property  appertaining 
thereto."  The  property  constitutes  a  brew- 
ery and  ice  plant  The  contract,  as  a  condi- 
tion of  the  sale,  required  respondent  to  de- 
liver to  appellant  *'a  warranty  deed  and  an 
abstract  showing  good  title"  to  the  property 
involved.  Appellant  contends  respondent  did 
not  comply,  and  therefore  cannot  recover. 
Respondent  Insists  (1)  he  complied  with  the 
contract;  and  (2)  appellant  waived  failure 
to  comply,  If  failure  there  was. 

[1-3]  I.  The  record  shows,  and  respond- 
ent's brief  concedes,  that  respondent's  rec- 
ord title  to  a  material  and  very  substan- 
tial part  of  the  property  is  bad.  It  may 
be  granted  that^  in  a  suit  for  the  spedflc  per- 
formance of  a  contract  for  a  marketable  title, 
a  title  by  adverse  possession,  if  adequately 
proved,  is  suffldent  to  Justify  a  judgment  for 
the  vendor.  Scannell  v.  Am.  Soda  Fountain 
Co.,  161  Mo.  loc.  clt  618,  619,  61  S.  W.  889. 
If  one  contracts  merely  for  a  marketable  ti- 
tle, he  cannot  insist  upon  the  delivery  of 
something  else.  It  is  quite  as  true  that,  if 
the  contract  calls  for  something  more  or 
other  than  a  "marketable"  title,  the  courts 
cannot  substitute  a  different  contract  there- 
for. Page  V.  Greeley,  75  111.  loc.  cit  405,  406. 
The  great  weight  of  authority  supports  the 
rule  that  an  abstract  is  an  epitome  of  the 
record  evidence  of  title;  that  a  contract  call- 
ing "for  an  abstract  showing  good  title"  calls 
for  record  evidence;  that  nothing  less  will 
"satisfy  the  condition  no  matter  what  the 
vendor's  real  title  might  be" ;  that  "it  is  not 
sufficient  that  the  title  is  good  in  fact — that 
is,  capable  of  being  made  good  by  the  pro- 
duction of  affidavits  or  other  oral  testimony ; 
it  must  be  good  of  record ;"  that  in  such  case 
title  by  adverse  possession  will  not  suffice. 
Thompson  v.  Dickerson,  68  Mo.  App.  loc.  dt 
540  et  seq.;  Bruce  v.  Wolfe,  102  Mo.  App. 
loc.  cit  389,  76  S.  W;  723 ;  Ives  v.  Kimlin, 
140  Mo,  App.  loc.  cit  301,  124  S.  W.  23;  St 
Clalr  V.  Hellweg,  173  Mo.  App.  loc.  clt  666, 
159  S.  W.  17;  Austin  v.  Shlpman,  160  Mo. 
App.  loc.  dt  215,  216,  141  S.  W.  425;  Howe 
V.  Coates,  97  Minn.  loc.  clt  396,  107  N.  W. 
397,  4  L.  R.  A.  (N.  S.)  1170,  114  Am.  St  Rep. 
723 ;  Fagan  v.  Hook,  134  Iowa,  loc.  clt  386, 
105  N.  W.  155,  111  N.  W.  981;  Murtin  v. 
Roberts,  127  Iowa,  loc.  cit.  220,  102  N.  W. 
1126;  Hutchinson  v.  Coonley,  209  111.  loc.  cit 
442,  443,  70  N.  B.  686 ;  Buswell  v.  Kerr  Co., 
112  Minn.  388,  128  N.  W.  450,  21  Ann.  Cas. 
837;  Noyes  v.  Johnson,  139  Mass.  loc.  cit 
439,  31  N.  B.  767;  Zunker  v.  Kuehn,  113 
Wis.  loc.  dt  421,  88  N.  W.  605;  Parker  v. 
Porter,  11  111.  App.  602;    Coonrod  v.  Stude- 


^=9 For  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key- Numbered  Digests  and  Indexes 


214  S.W.— 54 


Digitized  by 


Google 


850 


214  SOUTHWESTERN  BEPOBTEB 


(Mow 


baker,  53  Wash.  35,  101  Pac.  489;  Lessenlch 
V.  SeUers,  119  Iowa,  loc.  cit  819,  93  N.  W. 
348;  Bryan  v.  Straus  Bros.  &  Co.,  157  Mich. 
49,  121  N.  W.  301;  Horn  v.  Butler,  39  Minn, 
loc.  dt.  516,  517.  40  N.  W.  833;  Bear  v. 
Fletcher,  252  111.  loc,  clt.  214,  96  N.  E.  997; 
Grow  V.  Taylor,  23  N.  D.  469.  137  N.  W.  451 ; 
Kane  v.  Rippey,  24  Or.  338,  33  Pac.  936;  LU- 
lienthal  v.  Bierkamp,  133  Iowa,  loc  dt  45, 46, 
110  N.  W.  152;  Lorlng  v.  Oxford,  18  Tex.  Civ. 
App.  loc.  cit  416,  417,  45  S.  W.  395;  Beeler 
V.  Sims,  93  Kan.  loc.  dt  219  et  seq.,  144  Pac. 
237 ;  CJonstantlne  v.  East,  8  Ind.  App.  loc  dt 
296,  35  N.  E.  844;  Wright  v.  Glass  (Tex.  Civ. 
App.)  174  S.  W.  717;  Maupin  on  Marketable 
Title,  §  6,  p.  23;  Id.  i  288,  pp.  689,  690; 
Thompson's  Title  to  Real  Property,  §  7,  pp. 
8,  9.  We  think  the  rule  is  sound.  It  follows 
that  the  title  attempted  to  be  shown  by  affi- 
davits of  possession  was  not  in  compliance 
with  the  contract  This  view  eliminates  the 
question  whether  the  affidavits  offered  con- 
stituted proof  sufficient  properly  to  show  ti- 
tle by  adverse  possession. 

[4]  II.  Respondent  urges  that  appellant 
waived  the  defects  in  the  record  title  shown 
by  the  abstract  The  question  whether  waiv- 
er was  pleaded  is  presented,  but  we  shall  disr 
cuss  the  question  on  the  evidence.  The  par- 
ties and  their  counsel  met  at  Hermann  on 
November  3d  and  agreed  upon  the  terms  of 
sale.  Respondent  and  his  wife  executed  a 
deed  to  appellant,  and  respondent  signed  a 
bill  of  sale  for  the  personalty.  A  written 
contract  (above  referred  to)  was  drawn  and 
signed.  It  was  very  brief,  but  set  out  the 
price  to  be  paid,  the  character  of  the  deed  to 
be  executed,  and  that  an  abstract  showing 
good  title  should  be  furnished  appellant 
The  payment  of  the  purchase  price  was  con- 
ditioned upon  respondent's  furnishing  an  ab- 
stract showing  good  title.  The  strong  pre- 
ponderance of  the  evidence  shows  that  on  No- 
vember 3, 1915,  when  the  papers  were  drawn, 
the  parties  contemplated  placing  the  deed 
and  bill  of  sale  in  escrow  at  the  Hermann 
Savings  Bank,  but  liiat  these  instruments 
were  not  completed  until  after  banking 
hours.  The  abstract,  deed,  and  bill  of  sale 
were  then  turned  over  to  appellant's  attor- 
ney, who,  with  his  client,  was  about  to  re- 
turn to  his  home  in  another  city.  Before 
leaving,  one  Runte,  who  had  associated  or 
contemplated  associating  himself  with  appel- 
lant, was  put  in  charge  of  the  plant  The 
business  was  conducted  during  the  ensuing 
week  in  the  name  of  respondent,  but  under 
the  supervision,  if  not  the  management  of 
Runte.  Orders  were  taken  and  bills  paid  as 
before.  These  bills  were  paid  out  of  receipts 
from  the  business.  A  small  repair  was  made 
on  the  boiler.  No  notification  was  given  the 
authorities  of  any  change  in  ownership, 
though  some  preparation  was  made  by  re- 
spondent to  do  so.    The  parties  decided  to 


meet  November  10,  1915,  for  the  purpose  of 
closing.  Soon  after  November  3d,  appellant's 
attorney  notified  respondent's  attorney  that 
the  abstract  did  not  show  good  title,  and  on 
November  10th  notified  respondent  personal- 
ly of  the  same  fact  Further  effort  to  com- 
plete the  abstract  was  made.  The  agreement 
to  furnish  an  abstract  showing  good  title  of 
Itself  ordinarily  Implies  that  time  is  to  be  al- 
lowed for  its  examination.  No  claim  was 
made  on  November  3,  1915,  that  the  purchase 
money  was  due  on  that  day.  Neither  re- 
spondent nor  his  attorney,  upon  receipt  of 
notice  of  the  insufficiency  of  the.  abstract 
contended  the  sale  was  closed,  or  that  the 
fftct  that  appellant's  attorney  took  the  deed 
with  him  on  November  3d  was  a  waiver  of 
any  part  of  the  contract.  Nor  was  it  suggest- 
ed on  November  10,  1915,  that  possession  of 
the  deed  or  Run te's  position  in  the  plant  con- 
stituted acceptance  of  title  as  it  stood.  Fur- 
ther effort  to  comply  with  the  contract  re- 
quirement concerning  the  abstract  was  the 
response  to  the  notification  of  the  defects  in 
the  title.  It  had  been  agreed  on  November 
3d  that  the  necessary  stamps  should  be  pro- 
cured and  affixed  to  the  deed  when  the  par- 
ties returned  at  a  later  date  to  close  the  con- 
tract The  petition  itself  alleges  a  refusal  to 
accept  the  deed  and  bill  of  sale,  and  respond- 
ent testified  flatly  that  it  was  agreed  on  No- 
vember 3d  that  appellant's  attorney  should 
take  the  abstract  to  his  home,  "and  later 
come  back,  and  if  it  proved  satisfactory  to 
finish  up  the  deal.** 

In  view  of  all  this  it  must  be  held  that 
there  was  no  acceptance  by  appellant  of  the 
deed  as  a  conveyance.  Poplin  v.  Brown,  200 
Mo.  App.  255,  205  S.  W.  411.  Neither  party 
so  understood, it,  and  respondent's  testimony, 
corroborated  by  every  fact  proved,  and  his 
pleading,  shows  that  the  deed  was  not  deliv- 
ered or  accepted  in  the  sense  that  it  was  to 
convey  title.  ^Appellant  himself  did  not  have 
the  deed  in  person  and  never  agreed  to  its 
acceptance.  Respondent  never  claimed  a  de- 
livery (on  November  3d)  until  he  filed  his  re- 
ply in  May,  1916.  His  petition  expressly  de- 
nies any  acceptance  by  appellant  Possession, 
unexplained,  would  be  a  strong  circumstance 
in  respond^t's  favor.  It  is  not,  of  itself, 
conclusive.  In  view  of  the  evidence  set  out 
above,  and  of  respondent's  testimony  In  par- 
ticular, it  is  dear  that  Runte's  management 
of  the  plant  from  November  3d  to  Nov^nber 
10th  was  not  an  assertion  of  ownership,  but 
was,  as  the  direct  evidence  on  the  point  also 
shows,  taken  subject  to  the  final  completion 
of  the  sale,  for  the  purpose  of  familiarizing 
himself  with  the  plant  as  quickly  as  possible, 
so  that  contemplated  improvements  and  re- 
pairs might  promptly  be  made  when  the  sale 
was  closed*  There  is  no  waiver  and  no  es- 
topp^ 
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[B]  III.  It  Is  suggested  that  appellant  fafl- 
cd  to  point  out  the  defects  In  the  title. 

(1)  There  is  authority  for  the  rule  that 
under  a  contract  like  that  In  this  case  a  sim- 
ple notification  that  the  abstract  does  not 
show  good  title  is  sufficient 

(2)  The  record  shows  conclusivtiy  that  ap- 
pellant's attorney  notified  respondent's  attor- 
ney in  writing  of  the  particular  defects  and 
that  he  orally  notified  respondent  in  person 
thereof. 

(8)  The  evidence  shows  that  respondent's 
answer  to  Uie  notification  to  him  was  that 
the  Hermann  Sayings  Bank,  which  had  a 
deed  of  trust  on  the  property,  '"was  good 
enough  for  it."  The  point  must  be  ruled 
against  respondent 

The  Judgment  is  reversed. 

BOND  and  GRAVES,  JJ.,  concur. 


RIPKEY  ▼.  QRESHAM  et  aL     (No.  20290). 

(Supreme  Court  of  Missouri.     Division  No.  1. 
Sept  27,  1919.) 

1.  Courts  ^=>231(39)— Sufbeme  Coubt  has 

JURISDICTION    OF    APPEAL    IN    SUIT    TO    EN- 
JOIN OPENINXJ  OF  COUNTY  BOAD. 

The  Supreme  Court  has  jurisdiction  to  hear 
an  appeal  from  judgment  dismissing  the  peti- 
tion in  suit  to  ^joln  the  road  overseer  of  a 
district  and  the  highway  engineer  and  judges 
of  the  county  court  from  entering  on  land  and 
opening  a  public  road  pursuant  to  an  order  of 
the  county  court;  plaintiff  wife,  cotenant  by 
the  entirety  with  her  husband,  in  no  manner 
having  been  made  a  party  to  the  proceedings. 

2.  Eminent  domain  «=>243(3)— Wife,  coten- 
ant BY  ENTIBETY,  not  A  PABTY,  MAY  ENJOIN 
OPENING    OF    BOAD. 

A  wife,  entitled  to  land  as  cotenant  by  the 
entirety  with  her  husband,  not  notified  of  the 
road  district's  proceeding  to  appropriate  the 
land,  is  entitled  to  enjoin  the  road  overseer  and 
other  o£Scials  from  entering  on  the  land  and 
opming  the  road  pursuant  to  order  of  the  coun- 
ty court,  though  her  husband  was  listed  as 
owner  of  the  land,  made  a  party  to  the  pro- 
ceeding, and  contested  establishment  of  the 
road. 

Appeal  from  Circuit  Court,  St  Clair'  Coun- 
ty; Charles  A.  Calvlrd,  Judge. 

Suit  by  Francis  M.  Ripkey  against  John 
Gresham  and  others.  Prom  judgment  dis- 
missing the  petition,  plaintiff  appeals.  Re- 
versed, and  cause  remanded,  with  directions 
to  grant  inJunctlYe  reUet 

Waldo  P.  Johnson,  of  Osceola,  for  appel- 
lant 

Hargus  &  Johnson,  of  Osceola,  for  re- 
spondents, withdrew  from  the  case  in  Su- 
preme Court. 
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BROWN,  0.  This  action  was  Instituted  in 
the  St  Clair  county  circuit  court  on  May  15, 
1915.  The  plaintiff  is  the  wife  of  one  Joseph 
G.  Ripkey.  She  and. her  husband,  as  tenants 
by  the  entirety,  own  a  tract  of  land  in  road 
district  No.^  2  of  St  Clair  county,  Mo.,  upon 
which  they  reside.  The  defendant  John  Gres- 
ham is  the  road  overseer  of  said  road  dis- 
trict The  other  defendants  are  the  highway 
engineer  and  Judges  of  the  county  court  of 
said  county,  and  the  petitioners  in  a  certain 
proceeding  to  establish  a  public  road  through 
said  land.  The  object  of  the  suit  is  to  enjoin 
the  defendants  from  entering  upon  said  land 
and  opening  a  public  road  in  pursuance  of  an 
order  of  the  county  court  made  upon  said  pe- 
tition. 

Upon  a  trial  had  at  the  November  term, 
1015,  of  said  circuit  court,  there  was  a  find- 
ing for  the  defendant,  and  Judgment  dismiss- 
ing the  plaintiff's  petition,  from  which,  after 
motion  for  a  new  trial  overruled,  this  appeal 
was  allowed  to  the  Springfield  Court  of  Ap- 
peals (190  S.  W.  854)  where  the  appellant  fil- 
ed his  statement  and  brief.  In  the  statement 
the  facts  relied  on  are  tersely  set  forth  as 
follows: 

"The  plaintiff  herein  was  in  no  manner  a 
party  to  the  proceedings  for  the  establishment 
of  the  road.  Her  name  was  not  listed  as  an 
owner  of  the  land,  no  assessment  of  her  dam- 
ages was  made,  and  she  did  not  appear  in  such 
proceeding.  Her  husband,  Joseph  G.  Ripkey, 
was  listed  as  the  owner  of  the  land,  made  a 
party  to  the  proceeding,  and  contested  the  es- 
tablishment of  the  road.  The  trial  court  dis- 
missed plaintiff*8  bill,  apparently  on  the  ground 
that  plaintiff  was  estopped  by  her  husband's 
conduct" 

The  respondent  filed  no  statement  or  brief. 
The  Court  of  Appeals  of  its  own  motion  cer- 
tified the  cause  to  this  court  on  the  ground 
that  it  involved  the  title  to  real  estate.  At 
the  October  term,  1916,  of  this  court  Hargus 
&  Johnson,  the  attorneys  of  record  for  re^ 
spondents  In  the  trial  court,  appeared  and  by 
leave  of  this  court  first  had  and  obtained 
withdrew  from  the  cause  as  such  attorneys. 

[1]  There  is  no  question  of  our  Jurisdic- 
tion in  this  cause.  Monroe  v.  Crawford,  163 
Mo.  178,  63  S.  W.  373;    Bauble  v.  Ossman, 

142  Mo.  499,  44  S.  W.  338;    Baker  v.  Squire, 

143  Mo.  99,  44  S.  W.  792. 

[2]  That  upon  the  record  as  it  stands  In 
this  court  the  plaintiff  is  entitled  to  the  in- 
junctive relief  asked  in  the  petition  has  been 
settled  by  this  court  In  the  following  cases: 
Holmes  V.  Kansas  City,  209  Mo.  513,  108  S. 
W.  9,  1134,  123  Am.  St  Rep.  495;  Spurlock 
V.  Dornan,  182  Mo.  242,  81  S.  W.  412.  The 
precise  question  received  full  consideration 
in  each  of  those  cases,  and  in  each  of  them 
we  held  that  the  proceeding  was  void  as  to 
the  wife,  who  was  entitled  as  cotenant  by  the 
entirety  with  her  husband,  and  who  was  not 
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notified  of  the  proceeding  to  appropriate  the 
land,  and  did  not  appear. 

We  accordingly  reverse  tbe  judgment  of 
the  circuit  court  for  St  Clair  county,  and  re- 
mand the  cause,  with  direction  to  that  court 
to  grant  the  injunctive  relief  asked  In  the  pe- 
tition. 

RAQLAND  and  SMALL,  CO.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  O.,  is  adopted  as  the  ophiion  of  the 
court. 

All  the  Judges  concur* 


DAWSON  et  al.  v.  TAYLOR  et  aL 
(No.  20285). 

(Supreme  Court  of  Missouri,  Division  No.  !• 
Sept.  27,  1919.) 

Wills  ^=»SS(3)— Deeds  rebebvino  jafe  es- 
tate NOT  TESTAMENTARY  IN  OHABAOTEB  AND 
VALID. 

A  deed  in  the  usual  form,  with  grant  and 
habendum  in  words  of  present  import,  held  val- 
id as  a  present  conveyance,  and  not  testamen- 
tary in  character  and  void  because  not  executed 
according  to  the  statute  of  wills,  though  the 
clause  by  which  grantors  reserved  a  life  estate 
declared  that  deed  should  not  take  effect  in  its 
full  entirety  until  after  the  death  of  both. 

Woodson,  J.,  dissenting. 

Api)eal  from  Circuit  CJourt,  Benton  Coun- 
ty; C  A.  Calvird,  Judge. 

Suit  by  Margaret  Dawson  and  others 
against  Henry  ^Taylor,  Mary  Stewart,  and 
others.  Judgment  for  named  defendants, 
and  plaintiffs  appeal.    Affirmed. 

W.  S.  Jackson,  of  Warsaw,  for  appellants. 
Henry  P.  Lay,  of  Warsaw,  for  respondents 
Taylor  and  Stewart 

SMALL,  C.  I.  This  suit  in  partition  was 
commenced  in  the  circuit  court  of  Benton 
county.  The  sole  question  in  the  case  is  the 
construction  of  two  deeds.  The  appellants 
claim  said  deeds  are  void  because  of  their 
testamentary  character.  The  respondents  af- 
firm that  they  were  and  are  valid  deeds. 
One  of  said  deeds  is  a  warranty  deed  and  is 
as  follows : 

"This  indenture,  made  on  the  1st  day  of 
September,  A.  D.  one  thousand  eight  hun- 
.  dred  and  ninety-six  (1S96),  by  and  between 
William  Taylor  and  Mary  B.  Taylor,  his  wife, 
of  Benton  county,  state  of  Missouri,  parties  of 
the  first  part,  and  Henry  Taylor,  of  the  coun- 
ty of  Benton,  in  the  state  of  Missouri,  party 
of  the  second  part,  witnesseth:  That  the  said 
parties  of  the  first  part,  in  consideration  of 
the  sum  of  one  dollar  and  love  and  affection  to 


them  in  band  paid  by  the  said  party  of  the  sec- 
ond part,  the  receipt  of  which  la  hereby  ac- 
knowledged, do  by  these  presents  grant,  bargain 
and  -sell,  convey  and  confirm  unto  tbe  said 
party  of  the  second  part,  his  heirs  and  as- 
signs, the  following  described  lots,  tracts,  or 
parcels  of  land,  lying,  being,  and  situate  in  the 
county  of  Benton  and  state  of  Missouri,  to  wit: 
The  northwest  quarter  of  the  northeast  quar- 
ter and  the  west  half  of  the  northeast  quarter 
of  the  northeast  quarter  of  section  twenty-two 
(22),  township  forty  (40),  range  twenty-three, 
containing  sixty   (60)  acres  more  or  less. 

"The  grantors  herein  reserve  unto  themselves 
a  life  estate  in  and  to  the  lands  ai>ove  described 
and  the  possession  thereof,  and  the  rents,  use,  en- 
joyment, and  emoluments  of  the  same,  during 
their  natural  lives,  and  it  is  hereby  declared 
to  be  the  intention  of  the  grantors  herein  that 
this  deed  shall  not  take  effect  in  its  full  en- 
tirety until  aiter  the  death  of  both  of  said  gran- 
tors. It  is  also  agreed  as  a  part  of  the  consid- 
eration of  this  deed,  and  as  a  charge  upon  the 
land  herein  described,  that  the  grantee  shall 
pay  to  Margaret  Taylor  fifty  dollars  when  she 
is  eighteen  years  of  age. 

"To  have  and  to  hold  the  premises  aforesaid, 
with  all  and  singular  tbe  rights,  privileges,  ap- 
purtenances, and  Immunities  thereto  belong- 
ing or  in  any  wise  appertaining,  unto  the  said 
party  of  the  second  part,  and  unto  his  heirs 
and  assigns,  forever;  the  said  William  hereby 
covenanting  that  he  is  lawfully  seized  of  in- 
defeasible estate  in  fee  in  the  premises  herein 
conveyed,  that  he  bag  good  right  to  convey  the 
same,  that  the  said  premises  are  free  from  incum- 
brances done  or  suffered  by  him  or  those  un- 
der whom  he  claims,  and  that  he  will  warrant 
and  defend  the  title  to  the  said  premises  unto 
the  said  party  of  the  second  part,  and  unto 
his  heirs  and  assigns,  forever,  against  the  law- 
ful claims  and  demands  of  all  persons  whomso- 
ever. 

In  witness  whereof,  the  said  parties  of  the 
first  part  have  hereunto  set  their  hands   and 
seals,  the  day  and  year  first  above  written, 
bis* 
"WUUam  X  Taylor.     [Seal,] 
mark 
her 
"Mary  E.  X  Taylor.    [Seal.] 
mark 

"Signed,  sealed  and  delivered  in  the  presence  of 

"Attest  to  mark:  H.  T.  Patten. 

"B.  B.  Lingle." 

The  foregoing  deed  was  duly  acknowledged 
September  1,  1896,  and  was  filed  for  record 
on  thp  12th  day  of  September,  ISIKS.  The 
other  deed  was  a  quitclaim  deed,  made  the 
same  date  as  the  warranty  deed,  by  William 
Taylor  and  wife  to  the  same  grantee,  Henry 
Taylor.  It  transferred  another  tract  of  land. 
The  consideration  was  one  dollar  and  love 
and  affection.  The  words  of  conveyance 
were:  "Do  by  these  presents  remise,  release* 
for  forever  quitclaim,"  The  clause  reserving 
the  life  estate  to  the  grantors  was  in  precise- 
ly the  same  words  as  in  the  warranty  deed. 
The  habendum  was  also  in  words  of  present 
import  tn  the  usual  form  of  quitclaim  deeds. 
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and  was  signed,  sealed,  and  deliyered  in  the 
presence  of  the  same  witnesses  as  the  war- 
ranty deed.  It  wa^  also  duly  acknowledged 
and  recorded  on  the  12th  day  of  September, 
1S96.  Both  deeds  were  delivered  to  the  gran- 
tee, Henry  Taylor,  at  the  time.  The  gran- 
tors, William  Taylor  and  Mary  B.  Taylor, 
his  wife,  remained  in  possession  of  the  land 
described  in  both  of  said  deeds  until  the 
death  of  said  William  Taylor,  April  1,  1897, 
and  thereafter  the  defendant  the  said  widow, 
now  Mary  E.  Stewart,  remained  in  possession 
until  the  time  of  the  trial.  The  said  grantee, 
the  defendant  Henry  Taylor,  was  a  son  of 
said  grantors,  and  the  other  parties,  besides 
the  said  Mary  E.  Stewart,  are  the  other  chil- 
dren of  said  William  Taylor,  or  the  success- 
ors in  title  to  those  children  who  died  since 
his  death.  On  January  22,  19u2,  plaintifT 
Margaret  Taylor,  mentioned  in  the  warranty 
deed,  was  paid  $50  by  said  Henry  Taylor, 
and  she  executed  to  him  a  quitclaim  deed, 
releasing  the  land  described  in  said  warranty 
deed  from  the  lien  reserved  to  her  thereby. 
IT.  Learned  counsel  for  appellants,  after 
stating  the  facts,  submit  the  case  with  com- 
mendable brevity  in  the  following  words: 

"These  deeds  were  void,  because  testamen- 
tary in  character,  not  to  take  effect  until  after 
the  death  of  the  grantor,  and  they  were  not 
executed  according  to  the  statute  of  wills. 
Ooodale  v.  Evans,  268  Mo.  219  [172  S.  W.  870], 
and  cases  dted." 

An  examination  of  said  case  of  Goodale  v. 
Bivans  does  not  sustain  the  contention  of 
counsel.  In  that  case,  It  is  true,  the  words 
of  conveyance  used  were  of  present  import; 
but  the  words  of  the  habendum  were,  to  have 
and  to  hold  "from  and  after  the  death  of  the 
grantor,"  and  after  the  habendum  clause 
there  was  another  clause  in  the  deed  stating: 

"It  is  the  intention  of  the  grantor  by  this  deed 
to  convey  said  property  to  said  Leah  JT.  Evans 
for  life,  to  take  effect  on  the  death  of  the  gran- 
tor." 

Here  the  grant  is  not  only  In  words  of 
present  import,  but  the  habendum,  too,  is  in 
words  of  such  meaning.  The  words  of  the 
reservation  clause  in  the  deeds  under  consid- 
eration, construed  all  together,  simply  mean 
that,  because  the  grantors  reserve  a  life  es- 
tate, the  deed  shall  not  take  effect  in  its  full 
entirety — ^that  is,  give  a  right  of  possession 
which  has  been  reserved  to  the  grantors — ^un- 
til the  death  of  both  of  said  grantors.  As 
said  by  this  court  in  Priest  v.  McFarland, 
262  Mo.  229,  loa  clt.  239,  171  S.  W.  62,  64: 

"With  a  life  estate  expressly  retained,  the 
^tle  in  fee'  could  not  fully  vest  in  the  grantees 
until   the  expiration  of  the  precedent  estate." 

Both  of  the  deeds  in  qnestlon  were  valid 
deeds,  took  effect  when  they  were  delivered, 
and  axe  not  testamentary  in  character.   DoBi« 


er  v.  Toalson,  180  Mo.  546,  79  S.  W.  420,  103 
Am.  St.  Rep.  586;  Priest  v.  McFarland,  262 
Mo.  229,  171  S.  W.  62;  Christ  v.  Kuehne,  172 
Mo.  118,  72  S.  W.  537;  Wimpey  v.  Ledford, 
177  S.  W.  802;  Wimpey  v.  Lawrence,  208  S. 
W.  54. 

The  judgment  of  the  lower  court  should  be 
affirmed.    It  is  so  ordered. 

BROWN  and  RAGLAND,  00.,  concur. 

PER  OURIAM.  The  foregoing  opinion  of 
SMALL,  C,  Is  adopted  as  the  opinion  of  the 
court  All  the  Judges  concur,  except  WOOD- 
SON, J.,  who  dissents. 


WIESB  V.  THIBN  et  aL    (No.  20296.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Sept.  27,  1919.) 

1.  Easements  ^=>17(5),  18(1)— Rights  of  way 
by  necessrry  existed  by  common  law. 

Private  ways  of  necessity  existed  by  the 
common  law,  and  wore  said  to  be  founded  on  a 
presumption  of  grant  or  reservation. 

2.  Pbivate  boads  ^=»2  (3)— Petition  fob  es- 
tablishment OF  BIGHT  OF  WAY  BY  NECES- 
SITY SUFFICIENT. 

Under  Const  art  2,  |  20,  vesting  in  the 
Legislature  power  to  prescribe  the  manner  in 
which  easements  in  the  nature  of  private  ways 
of  necessity  might  be  acquired,  and  Rev.  St. 
1909,  I  10447,  pursuant  thereto,  petition  for 
establishment  of  a  private  way  by  necessity, 
stating  that  no  accessible  public  road  passed 
through  or  touched  petitioner's  land,  held  suf- 
ficient despite  its  employment  of  the  term  "ac- 
cessible." 

3.  Evidence  «=s>23(2)— Judicial  notice  tak- 

KN  OF  METHODS  OF  GOVBBNMXNT  8UBVEYINO. 

It  is  a  matter  of  common  knowledge  that 
the  government  in  surveying  public  lands  fre- 
quently meanders  a  stream  so  that  no  subdi- 
vision line  is  permitted  to  cross  it,  while  in  other 
cases  the  subdivision  lines  cross  the  stream, 
so  that  its  bed  is  included  in  the  description 
of  sectional  subdivisions. 

4.  Pbivate  boads  «=»1— Right  to  way  by 
necessity  whebe  petitioneb  owns  land 

ON  OPPOSITE  BANK  OF  STBBAM. 

The  fact  that  a  proprietor  of  land,  who  in- 
vokes the  remedy  of  Rev.  St.  1909,  fi  10447f  au« 
thorizing  the  establishment  of  private  ways  by 
necessity,  with  respect  to  lands  bordering  on  an 
impassable  stream,  may  also  have  lands  on  the 
other  side,  cannot  affect  his  right  of  access  to 
either  tract ;  the  effect  being  the  same  as  if  his 
holdings  were  separated  by  the  lands  of  oth- 
ers. 

5.  Pbivate  boads  ^=s»2(3)  —  Each  tbact  of 
petitioneb  to  be  considsbed  sepabately. 

The  fact  that  a  petitioner,  under  Rev.  St 
1909,  i  10447,  for  establishment  of  a  private 
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way  of  necessity  over  the  lands  of  others,  de- 
scribed his  holding  as  including  a  bluff  on  the 
other  side  of  an  impassable  river  flowing  by 
his  laud,  he  owning  land  on  the  other  side,  held 
not  to  have  precluded  him  from  presenting  his 
case  in  the  aspect  that  the  river  separated  his 
lands,  so  that  each  tract  should  be  considered 
separately  in  determining  the  matter  of  ac- 
cess to  the  public  roads. 

Appeal  from  Circuit  Court,  Gasccmade 
County;  R.  A.  Breuer,  Judge. 

Proceeding,  to  open  and  establish  a  private 
road  by  Fred  Wiese  against  John  Thien  and 
Vincent  Skomia.  From  Judgment  establish- 
ing the  road,  defendants  appeal.    Affirmed. 

W.  S.  Pope,  of  Jefferson  City,  and  Robt. 
Walker,  of  Hermann,  for  appellants. 

J.  W.  Hensley  and  Clarence  6.  Baxter,  both 
of  Owensvllle,  for  respondent. 

BROWN,  C.  This  is  a  proceeding  to  open 
and  establish  a  private  road  over  the  lands 
of  appellants  connecting  the  lands  owned  and 
occupied  by  the  respondent  with  a  public 
road  running  some  distance  to  the  west  of 
It  It  was  begun  in  the  county  court  of 
Gasconade  county  in  which  the  petitioner  re- 
sides and  all  the  lands  Involved  are  situated. 
The  road  was  laid  out  and  established  in 
due  course  by  the  county  court  and  damages 
regularly  assessed.  An  appeal  was  taken 
from  that  court  to  the  Gasconade  county 
circuit  court,  where  the  matter  was  retried 
and  the  court  made  Its  flndiugs  as  required 
which  are  fully  sustained  by  the  evidence. 
The  findings  and  Judgment  of  the  circuit 
court  were  made  and  entered  at  the  January 
term,  1916,  and  are  as  follows: 

•  "Now  on  this  day  the  above  cause  coming  on 
to  be  heard,  and  the  plaintiff,  Fred  Wiese,  ap- 
pearing in  person  and  being  represented  by 
counsel,  and  the  defendants  John  Thien  and 
Vincent  Skomia  both  appearing  to  this  suit  in 
person  and  being  represented  by  counsel,  and 
the  .matters  in  issue  being  taken  up  and  con- 
sidered by  the  court,  and  the  court,  after  see- 
ing and  hearing  the  evidence  adduced  by  the 
plaintiff  and  the  defendants  and  each  of  them, 
finds  for  plaintiff,  Fred  Wiese;  finds  that  the 
said  Fred  Wiese  is  an  inhabitant  of  Gasconade 
county,  in  the  state  of  Missouri;  that  he  is 
the  owner  of  the  south  half  of  the  northeast 
quarter  of  section  21,  township  41,  north,  range 
4  west,  in  Gasconade  county.  Mo.,  upon  which 
he  liesides  with  his  family;  that  the  Bourbois 
river  crosses  the  east  end  of  his  said  lands  in 
a  general  north  to  south  direction,  about  200 
yards  west  of  and  nearly  parallel  to  the  west 
boundary  line  of  plaintiff's  said  lands,  and 
that  plaintiff's  residence,  barn,  and  all  his  build- 
ings and  all  his  tillable  lands  lie  on  the  west 
side  of  said  river,  and  that  all  that  part  of  his 
said  lands  lying  on  the  east  side  of  said  river 
consists  of  and  is  a  very  high,  rough,  and  rug- 
ged bluff,  rising  steep  and  rocky  from  the  wa- 
ter's edge,  the  lower  part  of  which  consists  of 
ledges  of  wall  rock,  the  other  and  top  part  of 
which  is  rough  and  uneven,  and  mostly  covered 
with  huge  boulder  rocks;   that  the  east  end  of 


plaintiff's  land  abnts  on  the  Franklin  county 
line,  and  that  no  public  road  passes  through  or 
touches  plaintiff's  said  l^nds  except  on  top 
of  said  blnff  at  the  southeast  comer  of  his  said 
lands,  for  a  distance  of  08  feet;  that  it  would 
be  impracticable  to  build  and  construct  a  road- 
way frem  plaintiff's  tillable  lands  and  residence 
on  the  west  side  of  said  river,  to  the  east  and 
across  said  river  over  any  part  of  said  bluff  to 
said  public  highway,  at  the  southeast  comer  of 
plaintiff's  said  lands;  and.  If  such  could  be 
done,  it  would  require  an  excessive  cxpenditare 
of  approximately  $4,000  of  money,  and  would 
be  confiscatory  of  plaintiff's  said  lands,  and 
further,  should  this  be  done,  the  ford  of  the  riv- 
er would  be  impracticable,  because  during  a 
large  portion  of  the  seasons  it  would  not  be 
fordable  on  this  part  of  the  river,  and  such  road- 
way from  any  point  along  this  part  of  said 
river  over  any  part  of  said  bluff  to  the  public 
road  at  the  southeast  corner  of  plaintiff's  lands 
would  necessarily  be  steep,  and  that,  after  reach- 
ing the  public  road  at  this  point,  plaintiff  could 
only  travel  in  one  direction,  and  then  going 
nearly  in  an  opposite  direction  from  school,  post 
office  and  trading  point,  as  this  public  road 
starts  at  this  point  and  runs  in  a  southwest 
direction  a  distance  of  1^  miles  to  and  across 
the  river,  thence  west  to  and  connecting  with  a 
south  to  north  public  road,  which  runs  about  one 
mile  west  of  plaintiff's  said  lands,  over  the  Bour- 
bois bridge  through  the  town  of  Tea  to  Owens- 
vllle and  Rosebud,  plaintiff's  trading  points  on 
the  Chicago,  Rock  Island  &  Pacific  Railroad, 
and  tiiat  this  road  crosses  the  said  river  at  Tea 
post  office  about  two  miles  northwest  of  plain- 
tiff's farm,  over  the  bridge  over  said  river; 
and  that,  should  plaintiff  be  forced  to  the  last 
described  route,  he  would  in  addition  to  incur- 
ring the  excessive  expenses  aforesaid  be  requir- 
ed to  cross  said  river  twice,  at  impracticable 
fords  not  bridged  and  be  made  to  go  a  distance 
of  3^  miles  to  public  school,  4%  miles  to  store 
and  post  office  and  about  16  miles  to  trading 
stations  on  railroad,  making  the  distance  to 
said  points  at  least  3  miles  further  than  by 
the  route  asked  for  in  plaintiff's  petition;  that 
plaintiff's  lands  lie  within  20  miles  of  the  Chi- 
cago, Rock  Island  &  Pacific  Railroad,  a  rail- 
road running  from  east  to  west  across  said 
country,  through  OwensviUe  and  Rosebud,  trad- 
ing points  about  11  miles  north  of  plaintiff's 
farm;  that  there  is  no  public  road  passing 
through  or  touching  plaintiff's  said  lands  ex- 
cept as  aforesaid,  which  said  way  would  be 
entirely  impracticable,  and  that  plaintiff  has  no 
other  road  or  outlet  from  his  said  premises  ex- 
cept over  the  lands  of  others;  that  the  way 
herein  petitioned  for  would  be  practicable,  pro- 
viding for  plaintiff  a  way  to  school  of  less 
than  one  mile  distance,  and  to  railroad  10  or 
11  mUes  distance,  and  to  store  and  post  office 
2  miles  distance,  and  by  giving  the  way  peti- 
tioned for  he  would  not  have  tccross  said  riv- 
er in  going  to  school,  and  in  going  to  post  of- 
fice and  railroad  he  could  cross  same  by  way 
of  bridge  built  by  the  taxpayers  of  said  coun- 
ty for  the  convenience  of  all  the  people  of  the 
community  where  the  parties  to  this  suit  live. 
"The  court  further  finds  that  the  way  and 
road  her^  prayed  for  is  practicable,  and/ a  way 
of  necessity  within  the  meaning  of  the  Constlta- 
tion  and  laws  of  this  state;   that,  at  a  former  trial 
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of  this  matter  In  the  county  conrt  in  which  all 
the  parties  to  this  suit  appeared  in  person  and 
by  counsel,  damages  were  awarded  to  John 
Thien  as  follows,  no  damages;  and  that  dam- 
ages were  awarded  to  Vincent  Skomia  in  the 
sum  of  $75  by  jury  trials;  and  that  in  the 
trial  of  this  case  in  this  court  it  was  agreed  by 
all  the  parties  to  this  suit  that  the  damages 
awarded  to  the  defendants  in  the  county  court 
were  fair  and  reasonable,  and  that  the  same 
should  be  taken  and  adopted  as  the  damages 
to  be  found  and  awarded  in  this  trial  in  the 
event  the  issue  should  be  found  for  the  plain- 
tiff. 

"It  is  therefore  ordered  and  adjudged  by  this 
court  ^at  the  said  private  road  be  established 
according  to  the  prayer  of  the  petition  and 
plat  of  same  to  wit." 

Here  follows  the  description  of  the  center 
line  of  the  road  twenty  feet  in  width  as  lo- 
cated by  the  commissioners,  The  remainder 
of  the  Judgment  relates  to  the  payment  of 
damages  and  costs. 

The  petition  is  in  two  counts.  The  first 
asserts  that  the  petitioner  is  an  Inhabitant 
of  Gasconade  county,  Mo.;  that  he  owns  the 
south  half  of  the  northeast  quarter  of  sec- 
tion 21  and  all  that  part  of  tiie  northeast 
quarter  of  the  southeast  quarter  of  section 
21  Uing  west  of  the  Bourbols  river,  in  town- 
ship 41  north,  of  range  4  west,  in  said  coun- 
ty ;  "that  he  has  no  road  from  said  lauds  and 
premises  except  through  gateways  and  over 
the  lands  of  others."  The  second  count 
states  "that  no  accessible  public  road  passes 
through  or  touches  said  land."  E#ach  count 
sets  out  in  detail  the  necessity  and  use  for  a 
private  road  leading  west  from  the  premises 
deserlbNgd. 

1.  It  will  be  seen  from  the  foregoing  state- 
ment that  the  only  issue  between  these  par- 
ties-is a  naked  right  of  the  petitioner,  under 
the  Constitution  and  laws  of  this  state,  to 
have  access  to  the  farm  on  which  he  resides 
through  and  over  the  lands  of  the  defend- 
ants. There  is  no  question  of  damages. 
These  were  admitted  to  be  just  and  rea- 
sonable, and  include  all  those  elements  which 
the  law  recognizes  as  subjects  of  pecuniary 
compensation.  Whether  the  rigorous  defense 
proceeds  from  a  desire  foir  a  holiday  in  court 
or  from  a  patriotic  impulse  to  vindicate  the 
law  can  make  no  difference.  The  question 
Involved  Is  important  as  well  as  interesting 
and  is  here  for  our  consideration. 

[1,2]  The  framers  of  our  Constitution 
were  not  inventors  of  the  doctrine  of  private 
ways  of  necessity.  They  existed  by  the  com- 
mon law  and  were  usually  said  to  be  found- 
ed upon  a  presumption  of  grant  or  reserva- 
tion; as  where  one  sold  a  close  surrounded 
by  his  own  estate  he  was  presumed  to  grant 
the  easement  of  access,  or  If  he  sold  his  sur- 
rounding estate  and  reserved  the  close  a 
reservation  would  be  presumed  of  the  same 
easement.  In  Snyder  ▼.  Thomas,  11  Mo.  613, 
40  Am.  Dec.  94,  the  same  doctrine  was  said  to 
apply  to  the  United  States  as  an  original  pro- 
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prietor  in  the  disposition  of  the  public  lands. 
Judge  Napton,  speaking  for  the  court  said : ' 

**The  United  States  being  the  proprietor  of 
a  section  of  land,  entirely  surrounded  by  eight 
other  sections,  sells  the  section  so  surrounded; 
the  purchaser  acquires,  by  the  common  law,  a 
right  of  way  to  the  land  he  has  bought,  as  a 
necessary  incident  of  the  grant.  The  case  is 
not  altered  by  the  United  States  selling  the 
surrounding  land  to  different  individuals.  The 
purchasers  take  it  subject  to  the  burden  im- 
posed on  it  whilst  it  belonged  to  the  govern- 
ment, the  original  proprietor." 

The  state  did  not  exceed  its  jurisdiction 
over  privajte  property  within  its  limits  by 
recognizing  and  perhaps  enlarging  the  appli- 
cation of  this  principle  in  section  20  of  arti- 
cle 2  of  the  state  Constitution  by  excepting 
private  ways  of  necessity  from  its  guaranty 
of  inviolability  and  expressly  vesting  in  the 
Let^islature  the  power  to  presci-ibe  the  man- 
ner in  which  such  easements  might  be  ac- 
quired. It  was  in  pursuance  of  the  author- 
ity so  conferred  that  section  10447  of  the 
Revised  Statutes  of  1909,  by  which  this  pro- 
ceeding must  be  judged,  was  enacted.  It 
prescribes  no  formula  of  words  in  which  the 
petition  must  set  forth  that  the  petitioner 
is  the  owner  of  the  tract  of  land  for  which 
the  easement  is  desired,  and  that  no  public 
road  passes  through  it  or  touches  it.  Any 
words  that  express  these  facts  in  plain  and 
unmistakable  terms  are  sufficient.  This 
petition,  for  Instance,  states  "that  no  acces- 
sible public  road  passes  through  or  touches 
said  land."  The  word  "accessible"  is  relied 
on  by  appellants  as  rendering  this  petition 
insufficient  and  the  judgment  rendered  upon 
it  null  and  void.  The  argument  implies  that 
there  could  be  such  a  state  of  facts  that  a 
public  road  might  touch  the  land  and  still 
be  absolutely  inaccessible  to  it.  This  in- 
volves a  distinction  altogether  too  shadowy 
for  application  by  a  court.  To  relieve  the 
law  from  the  charge  of  absurdity  we  must 
assume  that  the  Legislature  intended  suoJi  a 
contact  with  the  premises  involved  as  would 
give  access  to  the  premises  and  thus  avoid 
the  necessity  upon  which  the  legislative  right* 
is  founded.  The  petition  is  good  and  needs 
only  to  be  sustained  by  the  facts. 

[3, 4]  2.  As  we  have  already  seen,  the  right 
conferred  by  this  statute  is  not  a  personal 
one,  but:  pertains  to  the  land  to  which  it  be- 
comes appurtenant  It  is  the  situation  of  the 
land  that  calls  for  its  application,  and  the 
owner  for  the  time  being  is  the  instrument 
by  which  the  proceeding  is  instituted.  '  The 
statute  requires  that  he  be  the  owndr  of  a 
tract  or  lot  of  land  and  that  no  public  road 
passes  through  or  touches  it,  and  it  is  to 
this  tract  alone  that  the  right  appertains. 
That  the  same  proprietor  has  other  lands  in 
the  same  or  adjoining  counties  does  not  im- 
pair his  statutory  remedy.  The  lines  of 
government  subdivision  have  no  application, 
even  though  th^  may  be  used  in  his  titie 


Digitized  by  LjOOQIC 


856 


214  SOUTHWESTERN  REPORTER 


(Mo. 


deeds  to  describe  the  extent  of  his  holdings. 
For  instance,  it  is  a  matter  of  common  knowl- 
edge that  the  government,  in  surveying  the 
public  lands,  frequently  meandera  a  stream, 
so  that  no  subdivision  line  is  permitted  to 
cross  it;  while  in  other  cases,  as  appears  to 
have  been  done  in  this,  the  subdivision  lines 
cross  the  stream  so  that  its  bed  is  included 
in  the  description  of  sectional  subdivisions. 
The  method  adopted  makes  no  difference  in 
the  rights  of  riparian  proprietors  in  the  bed 
of  the  stream,  although  these  rights  may 
perhaps  be  affected  by  the  nature  of  the 
stream  itself.  But  so  far  as  the  statute  now 
under  consideration  is  concerned,  the  fact 
that  the  proprietor  who  invokes'  its  remedy 
with  respect  to  lands  bordering  upon  an  im- 
passable stream  may  also  have  lands  on  the 
other  side  cannot  affect  his  right  of  access 
to  either  tract.  The  effect  would  be  the 
same,  in  all  respects,  as  if  his  holdings  were 
separated  by  the  lands  of  other  proprietors. 

In  this  case  the  farm  of  the  petitioner  is 
situated  on  the  west  bank  of  the  Bourbois 
river  at  a  point  where  the  stream  is  unford- 
able  throughout  a  considerable  portion  of 
each  year.  One  of  its  government  subdivi- 
sions extends  across  the  river  a  distance  of 
about  200  yards.  The  east  bank  of  the  river 
is  formed  by  a  palisade  of  perpendicular 
rock  surmounted  by  boulders  which  cover 
practically  the  entire  strip.  On  this  bluff 
runs  a  road  which  touches  the  east  line  of 
the  strip  for  a  distance  of  69  feet,  and  then 
passes  southwesterly  away  from  it  The 
court  has  found  that  to  construct  a  road 
from  its  farm  to  the  road  on  the  top  of  the 
bluff,  so  that  it  could  be  used  only  during 
that  portion  of  the  year  when  the  stream 
was  fordable,  would  cost  approximately 
$4,000  which  would  be  confiscatory  of  his 
land,  which  means  as  far  as  it  means  any- 
thing that  the  cost  would  amount  to  as  much 
or  more  than  the  value  of  his  farm.  It  is 
perhaps  unnecessary  to  take  into  considera- 
tion the  fact  that  by  passing  this  ford  and 
climbing  the  bluff  his  children  attain  a 
schoolhouse  less  than  a  mile  from  his  resi- 
dence by  going  3^  miles  and  recrossing  the 
river  at  another  ford  during  that  portion  of 
the  year  when  the  stream  is  fordable.  The 
same  disparity  of  conditions  exists  in  reach- 
ing available  trading  and  shipping  points. 
These  facts  force  the  conclusion  that  for  the 
purpose  to  which  the  provisions  of  section 
10447  apply  the  tract  owned  by  petitioner  on 
the  east  side  of  the  river  is,  within  the  mean- 
ing of  this  section,  as  much  a  separate  tract 
of  land  as  if  it  were  situated  on  the  other 
side  of  a  meandered  navigable  river  or  miles 
away  across  the  level  prairie.  The  prohibitive 
expense  of  connecting  these  tracts  for  pur- 
poses of  access  to  the  farm  on  the  west  side 
of  the  river  might  of  itself  produce  that  re- 
sult Tiedeman  on  Real  Property  (2d  Ed.) 
§  600,  and  cases  cited.    Yet  in  this  case  ^'e  | 


have  the  added  reason  that  the  access  so 
obtained  would  be  entirely  inadequate  to 
the  purpose  which  the  law  is  designed  to 
serve.  That  purpose  is  such  communication 
with  the  vicinage  as  makes  the  estate  in- 
habitable under  conditions  indispensable  to 
its  appropriate  occupation  and  use. 

[6]  3.  The  only  remaining  question  is 
whether  the  mere  fact  that  the  respondent  in 
his  petition  has  described  his  holdings  as  in- 
cluding the  bluff  on  the  east  side  of  the  river 
precludes  him  from  presenting  the  case  in  the 
aspect  we  have  considered.  We  do  not  think 
so.  The  disclosure  of  the  real  situation  in 
his  petition  has  no  other  or  greater  effect 
than  does  the  disclosure  of  the  same  facts 
in  evidence.  He  simply  presented  his  entire 
case  to  the  county  court  and  called  for  the 
determination  of  his  right,  and  the  law  will 
not  punish  him  for  that  commendable  course. 

We  think  that  upon  the  whole  case  as 
presented  in  the  petition  and  upon  the  trial 
he  is  entitled  to  the  relief  granted  him  in 
the  circuit  court,  and  its  Judgment  is  there- 
fore affirmed. 

RAGLAND  and  SMALL,  CO.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  0.,  Is  adopted  as  the  opinion  of  the 
court 

All  the  Judges  concur;  BOND,  J.,  in  re- 
sult 


MARTMAN  et  al.  v.  KEIST.    (No.  202S0). 

(Supreme  Court  of  Missouri,  Division   No.   1. 
Sept  27,  1919.) 

Taxation  «=»793— Right  op  holoeb  of  void 
tax  deed  to  have  title  quieted. 
PlaintifiFs  suing  to  quiet  title  showing  only 
title  in  their  ancestor  under  a  void  tax  deed, 
and  that  subsequent  proceedings  to  foreclose 
the  state's  lien  for  back  taxes  were  void  as  to 
one  plaintiff,  held  without  interest  in  the  prop- 
erty, which  was  owned  in  fee  simple  by  de- 
fendant, who  made  a  title  by  patents  and  con- 
veyance from  the  state,  and  who  had  held  the 
land  for  more  than  ten  years  and  greatly  im- 
proved it 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty ;   Sterling  H.  McCarty,  Judge. 

Suit  hy  Josephine  Maryman  and  another 
against  O.  M.  Keist  I^om  Judgment  for 
plaintiffs,  defendant  appeals.  Reversed,  with 
directions. 

R.  L.  Ward,  of  Oaruthersville,  and  B,  L. 
Guffy,  of  Hayti,  for  appellant 

Brewer  &  Duncan,  of  Caruthersville,  for 
respondents.  i 

SMALL,  C.  I.  This  was  a  suit  to  quiet  ti- 
tle instituted  in  the  circuit  court  of  Peini- 
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scot  county  by  Josephine  Maryman  and  J.  R. 
Hrewer,  as  plaintiffs,  against  O.  M.  Keist, 
defendant.  I>iiring  the  trial  the  plaintiffs 
dismissed  as  to  J.  R.  Brewer  and  were  al- 
lowed to  amend  their  petition  by  making  J. 
E.  Duncan  one  of  the  plaintiffs.  Plaintiff 
Josephine  Maryman  is  one  of  six  heirs  of 
Paul  Villiers,  who  died  intestate  in  1882. 
The  only  title  he  ever  had  to  the  land  was 
a  void  tax  deed  under  a  collector's  sale  dated 
December  10,  1869.  He  never  was  in  pos- 
session of  the  land,  and  neither  he  nor  any 
of  his  heirs  ever  i>aid  any  taxes  on  it.  It 
was  unimproved  swamp  land  and  of  little 
value  in  I860,  when  he  received  the  void  col- 
lector's deed  for  it  Plaintiff  Josephine 
Maryman  was  a  married  woman  when  her 
father  died  and  remained  so  np  to  the  time 
of  the  suit  In  1889,  a  suit  was  brought  un- 
der the  Back  Tax  Act  (Rev.  St  1879,  <  6836) 
to  foreclose  the  state's  lien  for  the  taxes  of 
1882  to  1887,  inclusive,  and  the  heirs  of 
Paul  Villiers  were  made  parties  to  said  suit. 
The  plaintiff  Josephine  Maryman  was  sued 
as  J.  A.  Maryman.  The  service  was  by  pub- 
lication, and  therefore  the  proceedings  were 
void  as  to  her.  No  other  deeds  nor  title  of 
any  kind  Is  shown  by  the  record  to  be  in  the 
plaintiffs.  On  the  other  hand,  the  defendant 
proved  by  an  unbroken  chain  of  title  a  fee- 
simple  estate  in  himself;  his  title  being: 
Patent,  State  of  Missouri  to  Pemiscot  Coun- 
ty; patent,  Pemiscot  County  to  Pemiscot 
Land  &  Brokerage  Company ;  warranty  deed 
from  said  brokerage  company  to  plaintiff. 
He  had  also  acquired  through  mesne  con- 
veyances whatever  rights  the  purchasers  ac- 
quired under  the  judgment  and  sale  in 
the  back  tax  suit  of  1889  against  the  heirs 
of  Villiers.  He  also  acquired  through  mesne 
conveyances  whatever  claim  Charles  B.  Da- 
vidson had  to  the  property,  but  the  record 
fails  to  shom^that  he  had  any.  Defendant 
was  in  possession,  and  he  and  those  under 
whom  he  claims  had  been  for  more  than  ten 
years,  and  had  greatly  Improved  the  property 
and  had  paid  large  sums  for  drainage,  all 
of  which  had  greatly  increased  the  value  of 
the  land. 

The  lower  court  found  that  the  plaintiffs 
owned  one-sixth  interest  in  the  land  and  the 
defendant  five-sixths  interest  therein,  and 
rendered  judgmefit  declnring  the  rights  of 
the  parties  accordingly.  Defendant  has 
brought  the  case  here  by  appeal. 

The  respondents  have  filed  no  brief  here. 
On  the  record  we  hold  that  the  plaintiffs 
have  no  interest  In  the  property  in^contro 


to  enter  up  Judgment  declaring  that  the  de- 
fendant is  the  owner  in  fee  simple  of  the 
whole  thereof. 

BROWN  and  RAGLAND.  CO.,  concur. 

PER  CURIAM.  The  foregoing  opinion 
of  SMALL,  C,  is  adopted  as  the  opinion  of 
the  court. 

All  the  Judges  concur. 


STATE  ex  rel.  CROW  v.  CAROTHERS,  City 
Clerk.     (No.  21359.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Sept  27,  1919.) 

1.  OouBTS  ^=»231(6)— Meaning  of  statutoby 

TEBIC    "voters'     BEOISTEB''     NOT     CONSTITU- 
TIONAL QX7E8TION. 

A  question  of  whether  the  term  "voters* 
register/'  within  Laws  1913,  p.  617,  has  ref- 
erence to  poUbooks  provided  for  by  C)onst.  art. 
8,  i  8,  instead  of  registration  books,  in  view 
of  section  6  and  article  14,  IS  5  and  6,  and  Rev 
St  1909,  i  8047,  heUi  to  present  a  question  of 
the  construction  of  a  statute  and  not  the  con- 
struction of  a  constitution. 

2.  Appeal  and  ebbob  «=»719(1),  1078(1)— 
Constitutional  question  not  pbesented 
in  bbisf  waived. 

Under  Rev.  St  1909,  f  2080,  and  Supreme 
Court  Rule  16  (198  S.  W.  vi),  constitutional 
question  raised  below  held  waived  on  appeal 
by  appellant's  failure-  to  present  question  in 
his  brief,  points  and  authorities,  or  assign- 
ment of  errors. 

Appeal  from  Circuit  Court  Adair  County; 
James  A.  Cooley,  Judge. 

Mandamus  by  the  State  of  Missouri,  at  the 
relation  of  Willis  I.  Crow,  against  J.  C. 
Carothers,  Clerk  of  the  City  of  Klrksvllle, 
Mo.  Peremptory  writ  issued.  Motion  for 
new  trial  and  in  arrest  overruled,  and  de-. 
fendant  appeals.  Case  transferred  to  Conri 
of  Appeals. 

A.  Doneghy,  of  Klrksvllle,  for  appellant 
W.  F.  Frank,  of  Klrksvllle,  for  respondent. 

SMALL,  C.  I.  This  was  a  proceeding  in 
mandamus,  instituted  in  the  circuit  court  of 
Adair  county,  to  compel  the  respondent,  J. 
C.  Carothers,  city  de^k  of  Klrksvllle,  to  sub- 
mit certain  petitions  filed  with  him  for  the 
recall  of  O.  M.  Hutchinson,  councilman  at 
large  of  said  city,  to  the  city  council  of  said 
city    for    action    thereon.     The    altemativo 


versy,  hut  that  the  whole  interest  is  owned    writ  alleged,  among  other  things,  that  said 
by  the  defendant  In  fee  simple.  jcity  was  a  city  of  the  third  class  and  had 


The  Judgment  and  decree  of  the  circuit 
court  is  reversed,  with  directions  to  said 
court  to  set  aside  the  Judgment  awarding 
plaintiffs  one-sixth  interest  in  the  land,  and 


more  than  3,000  and  less  than  12,000  popu- 
lation, and  had  elected  to  adopt  the  provi- 
sions of  the  act  of  the  Forty-Seventh  Gen- 
eral Assembly  of  Missouri  entitled  ''An  act 
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providing  for  an  alternative  form  of  govern- 
ment for  cities  of  the  third  class,"  etc.,  ap- 
proved March  28,  1913  (Laws  1913.  p.  517). 
The  proceeding  was  founded  wholly  upon 
said  act 

The  return  alleged  matters  tending  to  show 
that  said  petitions  for  recall  were  defective 
in  material  respects,  and  did  not^  comply 
with  the  provisions  of  said  act.  It' further 
alleged  that  section  19  of  said  act,  upon 
which  the  action  was  based,  was  In  violation 
of  certain  enumerated  sections  of  the  Ck)nsti- 
tution  of  this  state  and  of  the  United  States. 

The  trial  resulted  in  a  finding  for  the  rela- 
tor and  the  granting  of  the  peremptory  writ. 
In  his  motions  for  a  new  trial  and  in  arrest, 
appellant  saved  the  constitutional  points 
raised  in  his  return.  Said  motions  being 
overruled,  he  appealed  to  this  court. 

II.  In  this  court  appellant  has  filed  two 
carefully  prepared  briefs,  each  containing  an 
assignment  of  errors,  points  and  authorities, 
and  further  argument;  but  he  nowhere 
therein  refers  to  any  of  the  constitutional 
provisions  Invoked  by  his  pleading  in  the 
court  below,  except  In  the  argument  In  one 
of  his  briefs,  where  he  says: 

"While  our  statutes  do  not  define  or  ase  the 
term  'voters'  register,'  section  3  of  article  8  of 
the  Constitution  does  provide  for  a  'list  of 
voters,*  it  prescribes  the  making  of  a  list  which 
the  court  may  well  define  as  a  'voters'  register.' 
It  says:  'All  elections  by  .the  people  shall  be 
by  ballot;  every  ballot  shall  be  numbered  in 
the  order  in  which  it  shall  be  received,  and  the 
number  recorded  by  the  election  officers  on  the 
list  of  voters,  opposite  the  name  of  the  voter 
who  presents  the  ballot,'  List,  register,  poll 
and  record,  all  mean  one  and  the  same  thing, 
and,  so,  if  the  Constitution  in  describing  poll- 
books,  has  not  described  a  'voters'  register,'  it 
would  be  a  hairsplitting  play  of  words  to  say 
what  it  did  describe.  And  we  are  not  overly 
bold  when  we  say  that  the  Liegislature  meant 
the  pollbooks  used  at  the  last  general  munici- 
pal election  when  it  said  'voters'  register.'  It 
could  not  have  meant  registration  books  used 
to  record  the  names  of  electors  entitled  to  vote 
and  who  desiring  to  vote  register,  because  the 
Constitution  of  this  state  prohibits  such  regis- 
tration in  all  cities  having  less  than  25,0(X)  in- 
habitants. Section  5,  art  8,  Constitution.  And 
there  is  not  a  city  of  the  third  class,  in  this 
state,  of  25,0(X)  or  more  inhabitants,  of  which 
fact  the  court  takes  judicial  notice.     •     •     • 

"But  the  Constitution  and  general  laws  of 
each  and  every  state,  in  construing  particular 
provisions  of  the  statuteQ,  must  enter  into  and 
be  taken  into  consideration.  By  section  8047, 
R.  S.  1909,  the  common  law  is  made  a  part  of 
the  laws  of  this  state.  By  section  5  of  ar- 
ticle 14  of  our  Constitution,  all  officers,  unless 
otherwise  provided,  hold  until  their  successors 
ore  elected  and  qualified.  Under  this  provision 
it  is  not  only  the  right  but  the  duty  of  such  offi- 
cer to  so  hold. 

"State  ex  rel.  v.  Smith,  152  Mo.  512  [54  S. 
W.  221,  47  L.  R.  A.  560].  Section  6  of  said 
article  14  provides  that  he  shall  take  oath  to 
support  the  Constitution  and  to  demean  him- 
self faithfully  in  office.    •    •    • »» 


[1]  It  Ifi  obvious  that  the  argument  of 
counsel  above  noted  simply  relates  to  and  in- 
volvea  'the  construction  of  the  statute  in 
question,  and  In  no  manner  involves  the  con- 
struction of  the  Constitution. 

In  Lohmeyer  v.  Cordage,  214  Mo.  loc  cit 
690,  113  S.  W.  1110,  it  is  said: 

"If  plaintiff  grounds  his  right  of  action  on  a 
statute  which  defendant  contends  is  unconsti- 
tutional, it  should  be  put  in  the  answer  and. 
kept  alive." 

[2]  In  the  case  at  bar,  respondent  put  it 
in  his  answer  and  kept  it  alive  in  the  court 
below,  but  failed  to  keep  It  alive  in  this 
court  The  only  way  to  keep  it  alive  in  this 
court  is  to  properly  present  it  in  his  brief, 
points  and  authorities,  or  assignment  of 
errors.  This  was  not  done.  We  assume, 
therefore,  appellant  does  not  intend  to  in- 
sist in  this  court  on  the  constitutional  ques- 
tions raised  below,  because  the  statute  re- 
quires all  points  intended  to  be  insisted  on 
in  argument  here  to  be  made  in  "a  dear 
and  concise  statement"  to  be  furnished  this 
court  Section  2080,  R.  S.  1909;  Vabldick 
V.  Vahldick,  264  Mo.  529,  175  S,  W.  199; 
Hughes  V.  Wlnkleman,  243  Mo.  81,  147  S.  W. 
99^,  L.  It  A.  1916A,  1007,  and  Rule  15  of  this 
court  (198  S.  W.  vl).  By  failing  to  insist  in 
this  court  on  the  constitutional  questions 
raised  below,  the  appellant  has  waived  all 
such  questions.  In  Meredith  y.  Claycomb, 
212  S.  W.  861,  decided  at  this  term  of  this 
court  but  not  yet  officially  reported,  it  was 
held  in  harmony  with  numerous  other  deci- 
sions of  this  court  therein  cited,  that  al- 
though constitutional  questions  are  raised  in 
the  circuit  court  if  they  are  not  raised  at  the 
first  opportunity  when,  in  the  course  of  order- 
ly procedure,  they  could  have  been  raised, 
they  are  deemed  permanently  waived  and 
cannot  be  subsequently  put  In  the  case,  So  as 
to  give  this  court  appellate  Jurifeiction.  The 
court  said,  per  Brown,  C: 

"We  think  this  constitutional  question  was 
one  which  should  have  been  presented  and  an 
opportunity  offered  the  court  to  settle  it  in 
the  pleadings,  and  that  in  failing  to  present  it 
until  the  case  was  finally  submitted  to  the  jury 
in  the  instructionB  it  has  been  waived.'* 

If  failing  to  timely  present  a  constitutional 
question  in  the  lower  court  is  sufficient  to 
waive  the  question  in  this  court,  it  of  neces* 
sity  follows  that  falling  to  present  it  at  all 
in  this  court  also  waives  it  and  it  Is  no  longer 
a  feature  in  the  case. 

The  case  is  therefore  transferred  to  the 
Kansas  City  Court  of  Appeals. 

BROWN  and  RAGLAND,  CO.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
SMALL,  C.,  Is  adopted  as  the  opinion  of  the 
court. 

All  the  Judges  concur. 
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ARFSTRUM  et  al.  ▼.  BACKER  et  aL 
(No.  19249.) 

(Supreme  Court  of  Missouri^  Division'  No.  1. 

July  9,  1919.     Rehearing  Denied  Oct.  10, 

1919.) 

1.  Appeal  and  kbrob  ^=>205— Without  of- 
feb  of  pboof,  sustaining  0bjb0ti0n8  to 
xvidencb  not  bevibwable. 

Where  no  offer  of  proof  was  made,  alleged 
errors  in  sustaining  objections  to  questiionB  ask- 
ed a  witness  cannot  be  reviewed. 

2.  SpECIFIO  FEBFOBICANCK  ^SS>117  —  AGBEB- 
HENT  TO  ADOPT  NOT  SUPPOBTED  BT  PBOOF 
OF  AGREEMENT  TO  DEVISE. 

Where  the  petition  seeks  specific  perform- 
ance of  an  agreement  to  adopt,  recovery  cannot 
be  allowed  on  proof  of  a  contract  to  devise; 
the  two  causes  being  distinct. 

8.  Adoption  ^=»17--Bvidencx  of  aobeement 

TO  adopt  IfUST  ESTABLiaa  PABTICULAB  CON- 
TRACT ALLEGED. 

To  sustain  an  alleged  oral  contract  to  adopt, 
the  proof  must  be  so  clear,  cogent,  and  convinc- 
ing as  to  leave  no  doubt  in  the  mind  of  the 
chancellor,  not  only  that  the  contract  was  made, 
but  that  the  particular  contract  averred  was 
made. 

4.  Adoption  ^=»17— Bvidencb  insufficient 
TO  show  obal  contbaot. 

Evidence  held  insufficient  to  show  an  oral 
contract  to  adopt  infants. 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty; R.  A.  Breuer,  Judge. 

Suit  by  Kate  Sullivan  Baker  Arfstrum  and 
Fred  Arfstrum,  ber  husband,  against  Martha 

5.  Baker  and  others.    From  a  judgment  for 
defendants,  plaintiffs  appeal.     Affirmed. 

Ekigene  Hale,  of  St  Louis,  and  Charles  G. 
Revelle,  of  Jefferson  City,  for  appellants. 
James  Booth*  of  Padflc,  for  respondents. 

BLAIR,  P.  J.  This  is  a  suit  to  enforce 
against  the  devisees  of  Samuel  T.  Baker  the 
specific  performance  of  an  alleged- agreement 
of  his  to  adopt  Kate  and  Effle  Sullivan.  A 
count  in  partition  was  included  in  the  peti- 
tion. Relief  was  denied,  and  this  appeal  fol- 
lowed. The  parties  plaintiff  in  the  circuit 
court  were  the  present  appellants  and  their 
niece  and  nephew.  About  1886,  Mrs.  Sullivan 
placed  her  two  children,  Kate  and  Effle,  re- 
respectively  aged  about  3%  and  6  years,  in 
a  children's  home  in  St.  Louis.  Two  or  three 
years  later,  Samuel  T.  Baker  of  Franklin 
county  took  these  children  into  his  home, 
where  they  remained  until  about  a  year  aft- 
er his  death,  which  occurred  in  the  summer 
of  1894.  In  1895,  they  left  the  Baker  home 
and  did  not  return  thereto.  This  suit  was 
hroQght  in  1911. 

The  question  whether  the  record  shows 
an  enforceable  agreement  to  adopt  the  diil- 
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dren  requires  an  examination  of  the. evi- 
dence. There  was  no  record  evidence  of 
adoption,  nor  was  there  any  written  evi- 
dence of  an  agreement  to  adopt  Neither 
did  any  witness  attempt  to  testify  to  any 
knowledge  of  an  agreement  to  adopt,  oral 
or  written.  It  is  established  that  the  moth- 
er, herself,  the  surviving  parent,  knew  noth- 
ing of  any  adoption,  and  no  effort  was  made 
to  show  by  either  writing  or  parol  that  the 
society  to  whose  care  the  children  had  been 
committed  exacted  from  Baker  any  agree- 
ment of  any  kind  when  it  gave  the  children 
into  his  control.  There  was  no  evidence  of- 
fered concerning  what  occurred  between 
Baker  and  this  society,  nor  was  there  any  ex- 
planation given  for  the  failure  to  tender  such 
evidence.  Several  witnesses  testified  the 
children,  after  coming  into  the  Baker  home, 
were  known  as  Kate  and  Effle  Baker.  Other 
witnesses  testified  they  were  known  by  both 
names.  Baker  and  Sullivan.  There  was  testi- 
mony Baker  had  said  he  had  adopted  the 
children,  and  testimony  that  he  had  declared 
he  had  not  adopted  them.  He  referred  to 
them  frequently  as  "my  little  girls'*  and  had 
introduced  them  in  that  way.  The  evidence 
shows  the  children  called  Mr.  and  Mrs.  Baker 
"pa''  and  "ma."  They  were  well  clothed  and 
cared  for,  and  the  Bakers  treated  them  kind- 
ly and  "like  parents  would."  They  were  sent 
to  school  and  accompanied  the  Bakers  to 
Sunday  school  and  to  neighboring  towns  on 
shopping  trips.  Certain  school  registers  and 
lists  of  1890,  1891.  1892,  1893,  and  1894  were 
offered.  They  are  not  in  the  record  here. 
What  appears  seems  to  show  the  children 
were  sometimes  enrolled  under  the  name  of 
Sullivan  and  sometimes  under  that  of  Baker. 
The  evidence  shows  there  was  no  claim  of 
adoption  or  agreement  to  adopt  on  the  part 
of  the  girls  themselves  until  after  the  death 
of  both  Mr.  and  Mrs.  Baker  and  until  a  short 
time  before  this  suit  was  commenced.  It  was 
shown  that  during  his  life  Baker  took  a  num- 
ber of  children  into  his  home  and  cared  for 
them  in  the  same  way  he  took  care  of  the 
Sullivan  children ;  that  several  of  these  oth- 
er children  were  known  under  the  name  of 
Baker ;  that  none  of  these  was  ever  adopted 
or  claimed  to  be  or  claimed  any  agreement 
for  adoption. 

In  addition  to  these  things,  it  was  shown 
that  Effle,  the  elder  of  the  two  Sullivan  chil- 
dren, in  1897,  was  the  prosecuting  witness  in 
the  case  of  State  of  Missouri  v.  Crocket,  and 
in  that  proceeding  she  was  known  as  Effle 
Sullivan.  She  was  then  17  years  old.  This 
was  af  t4$r  Baker's  death.  The  mother  of  the 
girls  testified.  Her  testimony  shows  she 
knew  Baker  did  not  adopt  the  children  when 
he  first  took  them  into  his  custody.  She  tes- 
tified she  had  a  conversation  with  Baker  in 
1893  in  which  he  told  her  he  had  not  adopted 
them ;   that  "they  were  not  adopted  by  him. 
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but  were  to  have  been  and  sbonld  have  been 
but  had  been  neglected;  that  this  made  no 
difference,  as  he  had  already  made  his  will 
and  the  two  children  are  named  in  the  will, 
and  that  he  had  no  heirs  of  his  own  and  they 
were  his  only  heirs."  She  said  she  did  not 
then  agree  to  the  adoption  of  the  children  by 
Baker,  as  she  "felt  like  her  claim  was  in  the 
hands  of  the  Children's  Aid  Society." 

Effle  died  prior  to  the  institution  of  this 
suit,  and  her  two  children  were  plaintiffs  In 
the  trial  court    They  did  not  appeal. 

[1]  I.  The  contention  that  there  was  error 
in  sustaining  objections  to  questions  asked 
Mrs.  Arfstrum  cannot  be  considered.  No  of- 
fer of  proof  was  made.  What  answers  she 
would  have  given  does  not  appear.  The  trial 
court  cannot  be  convicted  of  error  on  a  spec- 
ulation here  that  those  answers  would  have 
been  competent,  material,  and  favorable  to 
appellants.  Mrs.  Green's  testimony,  accord- 
ing to  the  abstract,  was  admitted,  and  the 
assignment  based  upon  its  assumed  exclusion 
has  nothing  to  support  it. 

[2]  II.  There  can  be  no  recovery  on  the 
theory  of  a  contract  to  devise,  as  in  Sharkey 
V.  McDermott,  91  Mo.  647,  4  S.  W.  107,  60 
Am.  Rep.  270.  The  petition  pleads  an  agree- 
ment to  adopt  and  nothing  else.  The  two 
causes  bf  action  are  unlike.  Proof  of  one 
does  not  prove  the  other.  Grantham  v.  Gos* 
sett,  182  Mo.  loc.  dt.  671,  81  S.  W.  895;  Da- 
vis V.  Hendricks,  99  Mo.  478,  12  S.  W.  887. 

[3, 4]  III.  This  court  has  consistently  held, 
in  cases  of  this  kind: 

''That  to  sustain  the  alleged  oral  contract 
the  proof  must  be  so  clear,  cogent,  and  con- 
vincing as  to  leave  no  reasonable  doubt  in  the 
mind  of  the  chancellor,  not  only  that  a  contract 
of  the  general  nature  alleged  was  made,  but 
that  the  particular  contract  as  alleged  was 
made,  and  its  terms  and  conditions  clearly 
shown."  Grantham  v,  Gossett,  182  Mo.  loc. 
dt  671,  81  S.  W.  899;  Wales  v.  Holden,  209 
Mo.  loc.  dt  658,  108  S.^W.  89. 

The  fact  that  the  Sullivan  diildren  were 
taken  into  Baker's  family  and  kindly  treat- 
ed is  not  "consistent  only  with  the  theory"  of 
an  adoption  or  agreement  to  adopt  Wales 
V.  Holden,  supra.  Baker  had  brought  many 
other  children  into  his  home  and  treated 
them  in  the  same  way,  and,  as  to  these,  it 
is  clear  there  was  no  thought  of  adoption. 
Many  of  the  things  relied  upon  by  appellant 
to  make  her  case  would  apply  to  these  chil- 
dren as  well.  The  evidence  shows  there  was 
sharp  conflict  in  the  repute  as  to  the  names 
under  which  the  Sullivan  children  lived  In 
the  Baker  home.  The  school  records  disclos- 
ed they  were  enrolled  under  both  names. 
There  was  no  claim  of  adoption  or  of  an 
agreement  to  adopt  until  long  after  the  death 
of  both  Mr.  and  Mrs.  Baker.  There  is  no 
evidence  of  any  effort  to  show  directly  the 
agreement,  if  any,  when  Baker  first  took  the 


children,  and  there  is  no  explanation  of  the 
lack  of  such  evidence.  The  trial  court  had 
the  witnesses  before  it.  The  testimony  of 
some  of  these  gives  evidence  of  being  of  a 
partisan  diaractSr.  To  tlUs  must  be  added 
the  facts  that  the  mother,  in  1893,  was  in- 
formed by  Baker  that  the  children  had  not 
been  adopted  and  that  she  did  not  insist  up- 
on its  being  done.  She  was  content  with  the 
statement  she  says  Baker  made  that  he  had 
made  his  will  and  they  were  his  "only  heirs." 
This  implied  no  obligation  to  leave  his  will 
in  this  condition.  He  could  have  disinherited 
them  even  had  they  been  formally  adopted. 
His  alleged  statement  that  "they  were  to 
have  been  adopted  and  it  had  been  neglected" 
does-  not  prove  a  contract  to  adopt  them. 
Then  when  the  prosecution  was  begun  against 
Crocket,  and  it  was  deemed  necessary  to 
give  EtDe's  real  name,  the  name  of  Effle  Snl- 
Uvan  was  used  by  the  prosecuting  authori- 
ties. Her  adoption  rests  upon  the  same 
facts  relied  upon  by  appellants.  The  evi- 
dence is  not  of  such  character  that  this 
court  would  be  justified  in  overriding  the 
finding  of  the  chancellor,  in  view  of  the  rule 
governing  the  quantum  of  proof  necessary  in 
such  a  case. 
The  judgment  is  aflirmed. 

BOND  and  GRAVES,  JJ.,  concur. 


MISSOURI   STATE  LIFE   ma   CX).   ▼. 
RUSS.     (No.  20281.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Sept  27,  1919.) 

1.  Lib  pendens  ^=924(1)  —  Parties  cannot 
prevent  action  op  coubt  bt  tban8feb 
pendents  lite. 

The  common-law  rule  of  lis  pendens,  where- 
by the  transferee  of  property  pendente  lite  is 
bound  just  as  his  transferor  would  have  been 
by  judgment  rendered  in  the  pending  action,  Is 
based  on  the  ground  that  a  court  having  ju- 
risdiction is  entitled  to  proceed  to  the  final  ex- 
ercise of  its  jurisdiction  and  that  it  is  beyond 
the  power  of  any  of  the  parties  to  prevent  such 
action  by  a  transfer  pendente  lite. 

2.  Quieting    title  ^=»10(2)  —  Court    need 

NOT  DETERiaNE  RIGHT  OF  CO\fMON  SOURCE. 

Where  both  parties  to  an  action  to  quiet  ti- 
tle claimed  from  a  common  source,  there  was  no 
necessity  in  that  case  for  the  court  to  determine 
the  right  to  the  common  source  of  title. 

3.  Ejectment  «=»11— Public  lands  ^s»61(S) 
—Equitable  title  to  swamp  lands  suffi- 
cient to  maintain  action. 

Though  the  title  of  one  who  had  entered  on 
swamp  lands  which  had  been  transferred  to 
the  state  of  Missouri  by  the  United  States,  and 
by  the  state  to  the  county,  was  oi^y  equitable, 
yet,  the  consideration  having  been  paid,  such 
title  is  sufficient  to  sustain  action  of  ejectment. 
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4.  Lis    i^NDBNS    ^=»18  — Action    between 

CLAIMANTS  TO   SWAMP  LANDS  FBOM   COMMON 
SOUBCE  LEGAL  ACTION. 

An  action  between  rival  claimants  to  swamp 
lands  both  of  whom  claimed  under  the  same 
person,  who  had  made  the  entry  and  paid  the 
consideration  but  had  not  received  a  patent, 
heUl  purely  legal  in  its  nature,  and  so  Rev, 
St.  1909,  §  8211,  declaring  that  in  actions  based 
on  equitable  right  plaintiff  shaU  file  for  record 
written  notice  of  pendency  of  suit  and  that  pend- 
ency shall  be  constructive  notice  to  purchasers 
only  from  time-  of  filing,  does  not  apply,  but 
the  common-law  doctrine  of  lis  pendens  applies, 
so  that  a  grantee  of  one  of  the  parties,  or  a 
subsequent  grantee  of  such  grantee,  it  bound  by 
the  judgment 

5.  Lis  pendens  «»24(1)— Pubchaseb  pen- 
dente LITE  BOUND  BT  JUDGMENT  IN  LEGAL 
ACTION. 

A  grantee  pendente  lite  or  his  subsequent 
grantee  is  bound  by  a  judgment  in  a  purely 
legal  action  to  quiet  title,  and  the  matter  can- 
not be  relitigated  in  a  subsequent  action,  though 
the  position  of  the  parties  is  reversed,  where 
the  same  identical  questions  are  sought  to  be 
raised. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty; Sterling  H.  McCarty,  Judge. 

Action  by  the  Missouri  State  Life  Insur- 
ance Company  against  J.  G.  Russ.  Prom 
Judgment  for  defendant,  plaintiff  appeals. 
AflBrmed. 

Jourdan,  Rassieur  &  Pierce  and  John  A. 
Hope,  all  of  St.  Louis,  for  appellant. 

Arthur  L.  Oliver,  of  St  Louis,  and  J.  R. 
Brewer,  of  CaruthersviUe,  for  respondent 

RAGLAND,  C.  This  Is  a  statutory  action 
to  determine  title  to  240  acres  of  land  in 
Pemiscot  county.  The  petition  is  convention- 
al. The  answer  adjnits  that  the  defendant 
claims  title  adverse  to  that  claimed  by  plain- 
tiff, denies  the  remaining  allegations  of  the 
petition,  and  as  an  affirmative  defense  alleges 
that  during  the  pendency  of  a  certain  former 
action  between  the  defendant  as  plaintitT 
therein,  and  one  Thomas  B.  Sims,  as  defend' 
ant  to  determine  the  title  to  the  same  lands, 
the  plaintiff  purchased  all  the  right,  title, 
and  interest  of  said  Sims  in  and  to  said 
lands;  that  by  the  final  Judgment  in  said 
cause  said  Sims  was  adjudged  to  have  no 
right,  title,  or  interest  in  or  to  said  lands; 
and  that  the  plaintiff  herein  as  a  lis  pendens 
purchaser  thereof  is  bound  by  said  Judgment 
and  is  estopped  thereby.  The  answer  also 
by  way  of  cross-action  alleges  that  the  de- 
fendant is  the  owner  of  the  land  described 
in  the  petition,  that  plaintiff  claims  some 
interest  therein  adverse  to  defendant's  rights, 
and  prays  the  court  to  ascertain  and  deter- 
mine the  title  and  interest  of  the  parties 
respectively,  etc.  The  reply  admits  that 
plaintiff  acquired  the  interest  of  said  Sims 
by  mesne  conveyances,  but  denies  the  other 


allegations  of  the  answer.     It  also  admits 
that  it  claims  title  as  alleged  In  the  cross- 
bill, but  in  other  respects  denies  the  allega- 
tions thereof. 
It  was  admitted  on  the  trial: 

"That  the  land  in  controversy  is  part  of  the 
swamp  lands  Aiat  were  granted  by  the  United 
States  to  the  state  of  Missouri  un,der  swamp 
land  grant  of  September  28,  1850,  and  that  the 
title  to  the  land  duly  passed  from  the  United 
States  to  the  state  of  Missouri  by  patent  un- 
der the  above  swamp  land  grant,  and  there- 
upon the  lands  were  granted  and  patented,  in 
pursuance  to  the  acts  of  the  Legislature  of 
the  state  of  Missouri,  to  Pemiscot  county ;  and 
that  on  September  1,  1858,  Pemiscot  county 
sold  north  half  or  northeast  quarter  of  section 
18,  township  17,  range  11  east,  by  due  and 
proper  certificate  of  entry  to  William  G.  Easley, 
who  paid  therefor  the  price  provided  by  law, 
$1.25  per  acre,  and  that  on  July  17,  1858,  the 
said  William  G.  Easley  purchased  from  Pemis- 
cot county  the  remainder  of  the  land  in  con-, 
troversy,  to  wit,  northeast  quarter  of  section 
8,  township  17,  range  11  east,  by  due  and 
proper  certificates  of  entry  for  which  he  paid 
the  price  provided  by  law,  $1.25  per  acre." 

It  was  further  admitted  that  there  was  a 
register  and  receiver  of  swamp  lands  at  the 
dates  above  mentioned,  and  that  they  kept 
the  books  showing  what  land  was  sold,  when 
sold,  price  per  acre,  and  to  whom  sold,  and 
that  such  books  constituted  part  of  the  rec- 
ords of  Pemiscot  county.  It  thus  appears 
that  William  G.  Easley  acquired  from  Pem- 
iscot county  the  equitable  title  to  said  land, 
and  that  said  title  was  a  record  title. 

The  evidence  discloses  that  both  parties 
claim  through  said  Easley;  hence  he  is  the 
common  source  of  title.  The  plaintiff  claims 
through  the  following  deeds  of  conveyance: 
(1)  Sheriff's  tax  deed  to  Virg  P.  Adams,  dat- 
ed March  10,  1880,  purporting  to  convey  the 
Interest  of  William  G.  Easley  to  the  land  in 
controversy,  duly  recorded  in  the  office  of 
the  recorder  of  deeds  of  Pemiscot  county, 
October  1,  1880;  (^  deed  from  Virg  P. 
Adams  and  wife  to  Benjamin  F.  Barcroft, 
dated  September  29,  1885,  recorded  Novem- 
ber 19,  1885,  which  deed  recites  that  it  was 
made  in  lieu  of  a  previous  deed  which  had 
been  made  in  1881  and  which  had  been  de- 
stroyed In  the  burning  of  the  courthouse; 
(3)  mortgage  deed  from  Benjamin  F.  Bar- 
croft and  wife  to  Thomas  B.  Sims,  dated 
September  15,  1881,  recorded  on  the  Sixme 
date;  (4)  deed  from  Benjamin  F.  Barcroft 
by  mortgage  to  Thomas  B.  Sims,  made 
pursuant  to  foreclosure  sale  under  the  above- 
mentioned  mortgage,  dated  December  14, 
1887,  recorded  December  24,  1887;  (5)  deed 
from  Thomas  B.  Sims  and  wife  to  J.  E. 
Franklin,  dated  May  26,  1908,  recorded  May 
28,  ;1908;  (6)  deed  from  J.  E.  Franklin  and 
wife  to  John  A.  Hope,  dated  November  7, 
1908,   recorded  January  20,  1909;    (7)  deed 
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from  John  A.  Hope  and  wife  to  J.  B.  Frank- 
lin, dated  September  22,  1910,  recorded  Sep- 
vonber  23,  1910;  (8)  deed  of  trust  from  J. 
E.  Franklin  and  wife  to  John  W.  McFarland, 
trustee,  dated  June  14,  1913,  recorded  May 
6,  1914,  conveying  the  land  In  controversy 
with  other  lands  to  secure  th9  payment  of  a 
note  of  $30,000;  (9)  deed  from  John  W. 
McFarland  as  trustee  to  the  plaintiff,  dated 
October  13,  1914,  and  duly  recorded,  which 
deed  was  made  pursuant  to  the  power  of 
sale  contained  in  the  above-mentioned  deed 
of  trust. 

The  defendant's  title  is  deralgned  through 
the  following  deeds:  (1)  Quitclaim  deed 
from  William  O.  Easley  and  vrtfe  to  James 
B.  Easley,  dated  April  13,  1873,  and  record- 
ed on  the  following  day;  (2)  quitclaim  deed 
from  the  heirs  of  James  B.  Easley  to  defend- 
ant bearing  different  dates  in  the  year  1906 
and  duly  recorded ;  (3)  patent  from  the  coun- 
ty of  Pemiscot  to  the  defendant  dated  the 
4th  day  of  April,  1916,  which  patent  redtea 
that  William  G.  Easley  had  made  full  pay- 
ment for  said  lands,  and  that  defendant,  hav- 
ing acquired  the  title  of  said  Easley  by 
mesne  conveyances,  is  entitled  to  a  patent 
therefor. 

The  sheriff's  deed  in  plaintiff's  chain  of 
title  recites,  among  other  things,  that  a  judg- 
ment was  rendered  in  the  circuit  court  for 
Pemiscot  county  at  the  relation  and  to  the 
use  of  the  collector  of  revenue  thereof  and 
against  William  G.  Easley  for  the  sum  of 
$11.39  for  certain  delinquent  state,  county, 
and  special  taxes  which  were  adjudged  to  be 
a  lien  on  said  real  estate ;  that  special  execu- 
tion was  awarded  thereon;  and  that  there- 
under the  sheriff  sold  said  lands  during  the 
November  term,  1879,  of  the  circuit  court 
for  said  county.  As  the  statutes  then  in 
force  did  not  provide  for  a  regular  Novem- 
ber term  for  the  circuit  court  for  Pemiscot 
county,  the  plaintiff  introduced  a  number  of 
witnesses  who  claimed  to  have  been  present 
at  the  sale  of  said  lands  by  the  sheriff  in 
November,  1879,  and  who  testified  that  said 
circuit  court  was  actually  in  session. 

The  courthouse  in  Pemiscot  county  was 
destroyed  by  fire  December  2,  1882,  and  with 
it  all  the  records  in  the  office  of  the  recorder 
of  deeds  and  the  clerk  of  the  circuit  court. 
After  the  passage  of  the  act  of  1907  (Laws 
1907,  p.  271)  relating  to  abstracts  of  title  as 
evidence,  Carleton's  Abstracts  were  duly 
certified  by  the  Judges  of  the  circuit  and 
county  courts  of  Pemiscot  county  in  accord- 
ance with  the  provisions  of  said  act  To 
prove  the  execution  and  record  of  the  deed 
in  his  daim  of  title  from  William  G.  Easley 
to  James  B.  Easley,  defendant  offered  an 
entry  appearing  with  seven  others,  relating 
to  as  many  different  conveyances,  under  the 
heading,  "Memoranda,"  on  a  blank  page  be- 
tween the  cover  leaf  and  the  first  regularly 


ruled  page  in  one  of  the  volumes  of  said  alvi 
stracts,  as  follows: 

"William  G.  Easley  &  wife.  QG.  Deed  to 
Jas.  B.  Easley  *  *  *  to  all  the  right,  title 
and  interest  and  daim  that  we  or  either  of 
U8  have  in  and  to  any  and  all  lands  in  the 
county  of  Pemiscot,  and  state  of  Biiasoariy 
as  will  appear  from  the  register  or  receivei's 
books  of  said  county.  •  •  *  Deed  executed 
April  13,  18731  Filed  for  record  April  14, 
1873.  Cert  of  Ackmt.  relinquishes  no  dower, 
was  taken  before  J.  P.  in  Tenn.  But  official 
character  properly  certified  to." 

The  plaintiff  objected  to  the  introductioii 
of  this  entry  in  evidence  for  the  following 
reasons:  (1)  The  leaf  of  the  abstract  book 
shows  on  its  face  that  the  entry  was  not 
made  by  the  abstracter  in  the  usual,  regular, 
and  ordinary  course  of  the  business ;  (2)  the 
memorandum  shows  that,  if  the  acknowledg- 
ment was  taken  at  all,  it  was  taken  by  a 
justice  of  the  peace  of  Tennessee,  and  hence 
was  not  admissible  to  record  in  Pemiscot 
county,  and  that,  even  if  such  deed  was 
made,  it  left  William  G.  Easley  as  the  record 
owner  until  1879,  when  the  land  was  sold 
and  conveyed  under  the  tax  deed;  <3)  there 
is  no  description  sufficient  to  operate  as  a 
conveyance  of  said  land;  (4)  the  memoran- 
dum shows  on  its  face  the  deed  was  without 
consideration  and  was  therefore  void  as 
against  the  tax  collector  of  Pemiscot  county, 
who  previously  sued  and  got  a  Judgment 
agaihst  the  record  owner;  and  (5)  the  mem- 
orandum shows  on  its  face  that,  if  there  was 
any  sudi  deed  executed,  there  was  no  seal 
by  grantors  as  required  by  law  at  that  time. 
The  objection  was  overruled  and  the  entry 
received  in  evidence. 

Over  the  objections  of  the  plaintiff,  the 
record  proper  and  bill  of  exceptions  made  in 
the  trial  of  a  certain  cause  wherein  J.  G. 
Russ,  the  present  defendant,  was  plaintiff, 
and  T.  B.  Sims,  predecessor  in  title  of  the 
plaintiff,  was  defendant,  were  admitted  In 
evidence.  This  record  shows  that  that  suit 
was  instituted  in  the  circuit  court  for  Pem- 
iscot county  on  May  Cs  1906,  to  determine 
the  title  to  the  same  lands  involved  in  the 
present  controversy;  that  the  venue  of  said 
cause  was  changed  to  St.  Genevieve  county 
on  the  18th  day  of  July,  1906 ;  and  that  the 
circuit  court  for  said  county  on  May  1,  1909, 
rendered  Judgment  In  said  cause  in  favor  of 
the  defendant  therein,  Thomas  B.  Sims,  and 
against  the  defendant  herein,  plaintiff  there- 
in, which  Judgment  decreed  that  said  Sims 
was  the  owner  of  said  lands  and  that  said 
Russ  had  no  estate,  right,  title,  or  interest 
therein.  On  the  same  day,  Russ  duly  ap- 
pealed from  said  Judgment,  and  on  the  30th 
day  of '  June,  1914,  the  same  was  by  this 
court  reversed,  and  Judgment  was  rendered 
here  In  favor  of  Russ,  adjudging  and  decree- 
ing that  he  was  the  owner  of  said  land,  and 
that  Sims  had  bo  right,  titles  or  interest 
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therein.  Russ  v.  Sims,  261  Mo.  27,  169  S.  W. 
€&,  Pending  that  appeal,  plaintiff  herein  by 
mesne  conveyance  acquired  the  interest  of 
Sims,  the  defendant  therein. 

The  petition  in  the  case  of  Russ,  t.  Sims 
alleges  that  the  plaintiff  therein  was  the 
owner  of  an  equitable  estate  and  claimed 
that  title,  to  wit,  an  eqnitable  title  (by  vlrtne 
of  the  purchase  of  and  payment  in  full  for  by 
plaintiff's  mesne  grantor)  to  the  lands  there- 
in described,  and  that  the  defendant  claimed 
some  title,  estate,  or  interest  therein  adverse 
and  prejudicial  to  the  rights  of  tUe  plaintlfl. 
It  further  averred  oa  information  and  belief 
that  defendant's  alleged  title  was  based  upon 
a  void  and  defective  tax  sale  to  a  mesne 
grantor  of  defendant  The  answer  In  said 
case,  among  other  things,  all^^ed  that  the 
title  to  the  premises  described  in  the  petition 
was  acquired  by  a  remote  grantor  of  de- 
fendant at  a  sale  of  said  premises  for  taxes. 
It  further  pleaded  the  several  statutes  of 
limitation  and  a  claim  of  ladies  and  es- 
toppel. 

The  evidence  in  that  case  was  to  the  effect: 
That  said  William  Q.  Basley  was  the  com- 
mon source  of  title*  that  his  title  was  an 
equitable  one,  based  on  certificates  of  pur- 
chase and  entry  issued  by  the  roister  and 
receiver  of  swamp  lands  of  Pemiscot  county. 
That  Russ,  the  plaintiff  therein,  claimed 
title  to  the  land  through  said  William  Q. 
Easley  by  reason  of  the  following  deeds  of 
conveyance :  (a)  Pemiscot  county  to  William 
G.  Easley,  certificate  of  entry  No.  987,  dated 
July  17,  185Sv  consideration  $800,  recorded 
In  Register's  Book  No.  1,  at  page  35.  Lands 
conveyed:  Northeast  quarter  of  section  No. 
8,  township  No.  17  north,  range  No.  11  east, 
and  other  lands,  (b)  A  quitclaim  deed  from 
William  6.  Easley  and  wife  to  James  B. 
Easley,  dated  April  18,  1873,  and  duly  re- 
corded on  the  following  day.  (c)  Quitclaim 
deeds  from  the  heirs  of  James  B.  Easley  to 
plaintiff,  bearing  different  dates  in  the  year 
1906,  duly  recorded.  That  Sims,  the  defend- 
ant, deraigned  his  title  through  the  following 
deeds:  (1)  A  sheriff's  tax  deed  to  Virg  P. 
Adams,  dated  March  10,  1880,  purporting  to 
convey  the  interest  of  William  O.  Easley  to 
the  land  in  controversy;  (2)  a  quitclaim 
deed  from  Virg  P.  Adams  to  Benjamin  F. 
Barcroft,  dated  September  29,  1885,  and  re- 
corded November  19,  1885;  &)  a  mortgage 
deed  from  Benjamin  F,  Barcroft  to  T.  B. 
Sims,  dated  September  16,  1881,  and  duly 
recorded,  date  not  given;  (4)  mortgagee's 
deed  from  T.  B.  Sims,  mortgagee,  to  T.  B. 
Sims,  dated  December  14,  1887— all  of  which 
purported  to  convey  the  land  in  controversy. 

It  is  not  deemed  necessary  to  set  out  in 
further  detail  the  issues  tendered  by  the 
pleadings  in  the  case  of  Russ  v.  Sims  and 
the  evidence  offered  in  support  of  them.  An 
examination  of  the  opinion  of  this  court  in 


that  case,  and  of  the  abridgment  of  the 
points  and  authorities  discussed  by  counsel 
in  their  respective  briefs  immediately  preced- 
ing the  opinion,  will  disclose  that  the  deter- 
mining issues  of  fact  in  this  case  and  in  that 
are  identical,  and  that  the  questions  raised 
on  the  record  in  this  case  for  decision,  except 
that  of  lis  pendens  and  estoppels,  are  the 
very  same  ones  that  were  presented  by  the 
record  and  necessarily  passed  on  by  the  court 
in  that  case.  In  the  trial  of  the  case  of 
Russ  V.  Sims,  the  defendant  vigorously  con- 
tested the  admission  in  evidence  by  the  court 
of  entries  in  the  register's  and  receiver's 
books;  but  in  other  respects  the  legal  battle 
was  fought  on  precisely  the  same  grounds  as 
has  been  done  in  the  case  at  bar.  The  trial 
court  in  the  case  now  under  consideration 
found  the  issues  for  the  defendant  and  ren- 
dered Judgment  accordingly.  Plaintiff  in  due 
course  has  brought  the  case  here  on  appeal 
for  review. 

[1-4]  The  first  question  to  be  determined 
is  whether  the  appellant,  having  purchased 
the  land,  the  title  to  which  is  the  subject  of 
this  controversy,  during  the  pendency  of  the 
suit  of  Russ  V.  Sims,  is  bound  by  the  Judg- 
ment in  that  case.  If  it  is  so  bound,  then  it 
ia  concluded  as  to  all  other  questions  raised 
on  this  record,  because  all  others  were  ad- 
judicated In  that  case. 

It  does  not  appear  that  appellant  at  the 
time  it  took  the  deed  of  trust  on  the  land, 
which  was  the  subject  of  litigation  in  the 
suit  of  Russ  V.  Sims,  had  any  actual  knowl- 
edge of  the  pendency  of  that  proceeding,  and 
it  is  conceded  that  no  notice  of  lis  pendens 
was  filed  for  record  by  the  plaintiff,  Russ, 
as  provided  by  section  8211,  R.  S.  1909.  Ap- 
pellant therefore  contends  that  its  rights  as 
an  incumbrancer  were  in  no  wise  affected  by 
the  action  of  the  court  in  that  case.  The  re- 
spondent, on  the  other  hand,  insists  that  the 
statute  is  without  application  in  that  case, 
and  that  the  appellant  through  the  deed  of 
trust  and  the  subsequent  foreclosure  thereof 
took  the  Interest  of  the  defendant  Sims  sub- 
ject to  the  rule  of  lis  pendens  as  at  commpn 
law. 

That  the  rule  of  lis  pendens  has  been 
fully  discussed  and,  in  proper  cases,  rigidly 
applied  by  this  and  the  ot|her  appellate 
courts  in  this  state,  is  apparent  upon  an  ex- 
amination of  the  reported  cases ;  nevertheless, 
in  order  that  the  lis  pendens  statute  may  be 
viewed  in  its  proper  relation  to  the  general 
law  and  that  its  scope  and  purpose  may  be 
thereby  the  more  accurately  determined,  it 
may  not  be  amiss  to  briefly  restate  the  gen- 
eral doctrine  of  lis  pendens  at  common  law. 
That  doctrine  is  that,  as  to  persons  and  prop- 
erty within  its  operation,  the  court  having 
Jurisdiction  of  the  suit  or  action  is  entitled 
to  proceed  to  the  final  exercise  of  that  Juris- 
diction, and  that  it  is  beyond  the  power  of 
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any  of  the  parties  to  the  action  to  prevent 
Its  doing  80  by  any  transfer  or  other  act 
made  or  done  after  the  service  of  the  writ 
or  the  happening  of  such  other  act  as  may 
be  necessary  to  the  commencement  of  lis 
I)enden8.  If  any  of  the  parties,  after  the  lis 
l)endens  has  become  operative,  attempts  any 
transfer  of  the  subject-matter  of  the  litiga- 
tion, or  to  create  any  incumbrance  or  charge 
against  It,  or  to  enter  into  any  contract  af- 
fecting It,  or  to  deliver  possession  to  another, 
the  action  or  suit  may  proceed  without  tak- 
ing any  notice  whatever  of  such  transfer,  In- 
cumbrance, or  change  in  possession,  and  the 
final  Judgment  or  decree,  when  entered,  may 
be  carried  into  effect  notwithstanding  the 
attempted  dealing  with  the  subject-matter 
thereof.  The  doctrine,  it  is  said,  rests  on 
the  principle  of  public  policy  that  it  Is  neces- 
sary to  the  administration  of  Justice  that  the 
decision  of  the  court  in  a  suit  should  be 
binding,  not  only  on  the  litigant  parties,  but 
on  those  who  derive  title  from  them  pendente 
lite,  whether  with  notice  of  suit  or  not,  oth- 
erwise all  suits  for  specific  property  might 
be  rendered  abortive  by  successive  aliena- 
tions of  the  property  in  suit,  so  that  at  the 
end  of  one  suit  another  would  have  to  be 
comnjenced ;  after  that  another,  by  which  It 
would  be  rendered  Impracticable  for  a  man 
ever  to  make  his  rights  available  by  a  re- 
sort to  courts  of  Justice.  Troll  v,  St  Louis, 
257  Mo.  loc.  clt  760  et  seq.,  168  S.  W.  167; 
Burnham  v.  Smith,  82  Mo.  App.  35,  and  cases 
cited ;  17  R.  C.  L.  1012. 

Stated  in  general  terms,  the  rule  is  that 
whoever  purchases  the  subject-matter  of  a 
suit,  pendente  lite,  whether  he  has  notice  of 
such  pendency  or  not,  takes  his  purchase 
subject  to  the  decree  or  Judgment  which  may 
be  rendered  in  such  suit.  In  other  words, 
the  vendee  steps  into  the  shoes  of  the  litigant 
vendor  and  Is  Just  as  fully  bound  and  con- 
cluded by  the  Judgment,  so  far  as  the  prop- 
erty is  concerned,  as  the  vendor  himself. 
Tice  V.  Hamilton,  188  Mo.  299,  87  S.  W,  497 ; 
Carr  ▼.  Gates,  96  Mo.  loc.  dt.  274,  9  S.  W. 
659 ;  Turner  v.  Edmonston,  210  Mo.  loc.  cit. 
421,  109  S.  W.  33,  124  Am.  St  Rep.  739; 
Burnham  v.  Smith,  supra.  The  rule  applies 
not  only  to  a  purchaser  from  a  party  liti- 
gant, but  to  those  who  hold  under  him. 
17  R.  0.  L.  1027. 

The  statute  provides  that— 

"In  any  civil  action,  based  on  any  equitable 
right,  claim  or  lien,  affecting  or  designed  to  af- 
fect real  estate,  the  plaintiff  shall  file  for  record 
♦  •  ♦  a  written  notice  of  the  pendency  of 
the  suit,  ♦  ♦  ♦  and  the  pendency  of  such 
suit  shall  be  constructive  notice  to  purchasers 
or  incumbrancers,  only  from  the  time  of  fil- 
ing such  notice." 

This  statute  does  not  create  the  law  of 
lis  pendens  In  this  state,  but  merely  imposes 


a  limitation  upon  the  common-law  rule,  and 
is  to  be  construed  with  reference  to  that^ 
rule  and  the  reason  and  principle  behind  It 
Dodd  V.  Lee,  67  Mo.  App.  167,  171;  Mcll- 
wrath  V.  Hollander,  73  Mo.  105,  112,  113, 
39  Am.  Rep.  484.  The  statute  therefore 
merely  withdraws  from  the  operation  of  the 
common-law^rule  of  lis  pendens  the  proceed- 
ings and  kinds  of  action  therein  mentioned. 
So  that  the  ultimate  question  for  determina- 
tion Is  whether  the  suit  of  Russ  v.  Sims  was 
a  "dvll  action,  based  on  any  equitable  right, 
claim,  or  tien,"  within  the  meaning  of  the 
statute.  The  whole  theory  and  purpose  of' 
our  recording  acts,  so  far  as  they  provide 
for  the  registration  of  Instruments  affecting 
the  title  to  realty,  are  to  afford  a  definite 
and  certain  assurance  to  one  person  In  deal- 
ing with  another  in  respect  to  real  estate 
that  he  may  rely  on  the  record  title  to  the 
property,  In  the  absence  of  actual  knowl- 
edge of  the  title  In  fact,  or  facts  sufi^cient 
to  put  him  upon  inquiry  in  respect  tliereto. 
If  he  has  no  such  knowledge,  the  record  re- 
lieves him  of  all  the  consequences  of  secret 
liens  known  only  to  his  grantor.  The  lis 
pendens  statute  is  supplementary  of  the  gen- 
eral recordhig  statutes.  It  is  for  the  protec- 
tion of  those  dealing  In  good  faith  in  re- 
liance on  the  public  records.  That  its  es- 
sence is  the  protection  of  Innocent  third  par- 
ties dealing  with  the  record  owner  against 
secret  equitable  rights,  claims,  or  liens  is 
obvious. 

In  the  case  of  Russ  y.  Sims  both  parties 
claimed  through  William  G.  Easley  as  the 
common  source  of  title.  It  is  true  that  Eas- 
ley had  only  an  equitable  title ;  but  because 
both  parties  conceded  as  much,  and  both 
claimed  under  him,  there  was  no  necessity 
for  the  court  in  that  case  to  make  Inquiries 
into  his  title,  and  it  did  not  do  so.  Russ  v. 
Sims,  261  Mo.  loc.  dt  53,  169  S.  W.  69. 
Pemiscot  county  still  had  the  legal  title  to 
the  land,  but  Easley's  equitable  title  was  su- 
perior to  the  county's  and  was  one  sufii- 
cient  to  sustain  an  action  of  ejectment  It 
was  also  a  record  title.  Russ  v.  Sims,  supra ; 
Mosher  y.  Baoon,  229  Mo.  338,  129  S.  W. 
680.  As  bearing  on  the  question  as  to  wheth- 
er that  action  was  based  on  an  equitable 
right  or  claim  in  any  sense,  it  should  be 
borne  in  mind  that  it  was  not  to  divest 
Pemiscot  county  of  the  legal  title  and  vest 
the  same  in  the  plaintiff.  The  plaintiff 
merely  sought  to  have  the  court  find  and  ad- 
Judge,  as  against  the  defendant,  that  he 
had  by  mesne  conveyances  acquired  the  equi- 
table title  of  Easley.  As  stated,  Easley's  ti- 
tle was  a  record  title  and  each  of  the  parties 
litigant  claimed  to  have  acquired  his  title 
from  the  common  source  through  deeds  that 
were  all  recorded;  in  other  words,  both 
plaintiff  and  defendant  based  their  several 
claims  entirely   on  paper  titles  fully  dia- 
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closed  by  the  land  records  of  the  county  In 
which  the  lapd  is  situated.  The  two  chains 
of  title  under  which  they  respectively 
claimed  were  each  continuous  and  unbroken 
from  the  common  source;  the  one  under 
which  the  plaintiff,  Russ,  claimed  emanat- 
ing first  in  point  of  time.  The  real  matter 
litigated  was  whether  the  tax  sale  and  sher- 
iCTs  deed  pursuant  thereto,  purporting  to  con- 
vey Easley's  title,  was  sufficient  for  that 
purpose.  If  It  was,  defendant  had  Easley's 
title ;  if  not,  the  plaintiff  had  it.  This  was 
determined  solely  by  legal,  as  distinguished 
from  equitable,  principles.  Just  as  much  bo 
as  if  the  common  source  had  had  a  legal  ti- 
tle in  fee  simple  Instead  of  an  equitable  one. 
For  'this  reason,  as  well  as  for  the  reason 
that  plaintiff  did  not  base  his  claim  for  re- 
lief on  any  fact  not  shown  by  the  record,  we 
hold  that  the  action  was  not  based  on  any 
equitable,  right,  claim,  or  lien  within  the 
meaning  ^f  the  statute. 

[6]  It  follows  that  appellant  is  bound  by 
the  Judgment  In  Russ  v.  Sims,  supra,  in  all 
respects  and  to  the  same  extent  as  is  the  de- 
fendant Sims  under  whom  he  claims  title. 
In  the  case  at  bar,  while  the  positions  of 
the  parties  as  they  appeared  on  the  record 
In  the  former  case  are -reversed,  the  appel- 
lant, as  the  successor  In  title  of  Sims,  being 
the  plaintiff,  and  the  respondent,  Russ,  be- 
ing the  defendant,  the  identical  questions 
attempted  to  be  litigated  were  litigated  In 
the  former  suit  wherein  Russ  was  plaintiff 
and  Sims  defendant.  Nothing  has  tran- 
spired since  the  trial  of  that  case  to  change 
the  legal  situation  of  the  parties  in  respect 
to  the  subject-matter  thereof.  Every  mat- 
ter and  thing  that  the  plaintiff  offers  in  sup- 
port of  Its  action  in  this  case  were,  or  un- 
'der  the  pleadings  could  have  been,  offered  to 
the  same  effect  by  its  predecessor  in  title,  as 
defendant,  In  the  former  case.  The  Judg- 
ment in  that  case  is  conclusive,  therefore,  up- 
on the  appellant  in  this.  Womach  v.  St. 
Joseph,  201  Mo.  467,  100  S.  W.  443.  10  L.  R. 
A.  (N.  S.)  140;  Spratt  v.  Early,  199  Mo.  491, 
97  S.  W.  925;  Donnell  v.  Wright,  147  Mo. 
639,  49  S.  W.  874;  Springfield  v.  Plummer, 
89  Mo.  App.  515 ;  State  ex  rel.  v.  Branch,  134 
Mo.  592,  36  S.  W.  226,  56  Am.  St  Rep.  533. 

The  Judgment  of  the  trial  court  is  in  ac- 
cord with  the  views  herein  expressed  and 
should  be  affirmed.    It  is  so  ordered. 
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SMALL  and  BROWN,  OC.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
RAG  LAND,  C,  is  adopted  as  the  opinion  of 
the  court. 


BLAIR,     P.     jr.,     and 
GRAVES,  JJ.,  concur. 


WOODSON     and 


HUDSPETTH  et  al.  ▼.  GRUMKB  et  al. 
(No.  20228.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Sept  27,  1919.) 

1,  Altebation   of  instruments   ^=324(1)  — 
Deeds  altered  by  stranger  spoliation. 

Where  a  change  in  a  deed  was  made  while 
It  was  in  the  exclusive  possession  of  the  first 
life  tenant  and  before  the  grantees  from  whom 
defendants  deraigned  their  title  came  into  pos- 
session of  the  deed  or  of  the  estate  granted,  the 
change  must  be  considered  as  made  by  a  stran- 
ger to  the  deed  so  far  as  it  conveyed  title  to 
the  remaindermen,  and  as  to  them  is  a  spolia- 
tion and  not  an  alteration;  hence  the  deed 
is  admissible  in  evidence  on  behalf  of  defend- 
ants, grantees  of  the  remaindermen. 

2.  Wills  ^s»88(3)— Deed  not  testamentabt 
but  valid  pbb8knt  convetanoe. 

A  deed  whereby  the  grantor  after  reserving 
the  use  of  the  premises  to  herself  during  her 
life,  granted  the  same  to  named  grantees  for 
life  with  remainder  in  fee,  held  valid  as  a  pres- 
ent conveyance  and  not  testamentary  in  char- 
acter. 

8.  Deeds  ^=^26  —  Interestb  conveyed  not 
uncertain. 
A  deed  whereby  the  maker  granted  to  three 
named  persons  life  estates  in  lands  with  remain- 
ders over,  held  valid  and  not  open  to  attack  on 
the  ground  of  uncertainty  of  description  of  the 
quality,  amount  and  character  of  the  estates  at- 
tempted to  be  conveyed. 

4,  Pebpstuitibs  ^=»4(7)  —  Deed  to  named 
grantees  fob  life  with  bemaindeb  to  de- 
scendants not  invalid. 
Where  a  landowner  granted  to  three  named 
persons   life   estates   with    remainders   over    to 
the  descendants  of  each  life  tenant  per  stirpes, 
etc.,  held  that  there  was  no  violation  of  the  rule 
against  perpetuities,  the  particular  estates  be- 
ing granted  to  persons  in  being  with  remainder 
in  fee,  this  being  so  even  though  the  remainders 
be  considered  contingent. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Klmbrough  Stone,  Judge. 

Action  by  Tbomas  B.  Hudspeth  and  others 
against  Herman  F.  Grumke  and  others.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

John  N.  Southern,  of  Independence,  and 
T.  B.  Wallace,  of  Kansas  City,  for  appcWauts. 

Arthur  N.  Adams  and  Henry  Polk  LK)wen- 
stein,  both  of  Kansas  City,  and  3ohn  >>(. 
aements,  of  Independence,  tor  respondents. 


RAGLANO,   C.     This  soit   ^^J^Xu^^'ot 
tie  to  a  tract  of  land  In  J^.^^^X^^^t  ol 
approximately  200  acres.     ^^J  r^voceedluft  to 
the  petition   is    the   statutory     ^^^^^  ^^  ^^^^^. 
determine  title,  ana  the  s^co^^         ^^  ^^^^^  ^t 
raent.    The  plaintiffs  daltJ^       ^-v.^.   delen^^^ 
[law   of    Mallada    P.    Woo^.     ^  — 
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Gnimke,  Browning,  and  Galloway  claim  title 
under  an  alleged  deed  of  Malinda  P.  Wood, 
and  subsequent  i^iesne  conveyances.  The  an- 
swer of  these  defendants  prays  for  a  deter- 
mination of  the  title  between  the  plaintiff 
and  the  defendants  and  asks  afQrmatiye  re- 
lief. The  defendant  Alkire  Is  a  tenant  The 
reply  denies  the  title  of  the  defendants  and 
denies  that  any  title  was  conveyed  by  the  al- 
leged deed  of  Malinda  P.  Wood,  the  common 
source  of  title. 

Mrs.  Wood  was  a  widow  without  descend- 
ants. She  resided  upon  the  farm  of  about 
318  acres  described  in  the  deed  in  controver- 
sy, occupying  the  same  as  a  homestead,  and 
this  was  all  the  land  she  owned.  She  executed 
the  deed  in  question  March  19,  1910,  but  re- 
mained on  the  farm  In  full  possession  until 
her  death,  which  occurred  October  22,  1913. 
The  plaintiffs  are  her  collateral  heirs,  and 
they  are  entitled  to  recover  if  the  alleged 
deed  did  not  convey  her  title.  If  the  deed 
was  legally  suflScient  for  that  purpose,  the 
defendants  are  entitled  to  prevail.  The  deed, 
omitting  attesting  clause,  signatures,  seal, 
and  acknowledgment,  is  as  follows: 

'*Thi8  indenture,  made  on  the  19th  day  of 
March,  1910,  by  and  between  Malinda  P.  Wood 
(formerly  Malinda  P.  Beall),  a  widow,  of  the 
county  of  Jackson,  state  of  Missouri,  party  of 
the  first  part  and  J.  Lamertine  Hudspeth,  of  the 
county  of  Jackson,  state  of  Missouri,  and  the 
children  of  Nathan  B.  Hudspeth,  deceased,  to 
wit:     Joel  Hudspeth,  Benjamin  Hudspeth,  and 

Julia  Gilmer,  of  the  county  of ,  state  of 

Texas,  and  the  children  of  the  said  Joel  Huds- 
peth, Benjamin  Hudspeth  and  Julia  Gilmer,  of 

the  county  of ,  state  of  Texas,  parties  of 

the  second  part 

''Witnesseth,  that  the  said  party  of  the  first 
part,  in  consideration  of  the  sum  of  $1.00  and 
other  good  consideration  to  her  paid  by  the  said 
parties  of  the  second  part  and  the  love  and  af- 
fection that  she  bears  to  the  said  parties  of  the 
second  part  does  by  these  presents,  grant  bar- 
gain^  sell,  convey  and  confirm  imto  the  said 
parties  of  the  second  part  in  the  form  and  man- 
ner following,  to  wit: 

"To  the  said  J.  Iiamertine  Hudspeth,  for  and 
during  the  term  of  his  natural  life,  and  upon 
the  death  of  the  said  J.  Lamertine  Hudspetii, 
to  the  said  Joel  Hudspeth,  Benjamin  Hudspeth 
and  Julia  Gilmer,  for  and  during  the  terms  of 
their  natural  lives,  and  on  the  death  of  the 
said  Joel  Hudspeth,  Benjamin  Hudspeth  and 
Julia  Gilmer,  then  an  undivided  one-third  in 
fee  to  the  child  or  children  of  the  said  Joel 
Hudspeth,  Benjamin  Hudspeth  and  Julia  Gil- 
mer, 80  dying,  they  taking  per  stirpes  and  not 
per  capita,  and  the  children  of  any  deceased 
child  or  children  taking  the  part  the  parent 
would  have  taken,  the  following  described  tracts, 
lots  and  parcels  of  land,  lying,  being  and  situate 
in  the  county  of  Jackson,  state  of  Missouri,  to 
wit: 

"Lot  two  (2)  of  the  northwest  quarter  of 
section  eighteen  (18)  and  the  north  half  of  lot 
two  (2)  of  the  southwest  quarter  of  section 
eighteen  (18),  township  fifty  (50),  range  thirty 
(30),  containing  108.59  acres ;  also  the  east  one 
hundred  and  ten  (110)  acres  of  the  northeast 


quarter  of  section  thirteen  (13),  and  the  north 
half  of  the  southeast  quarter  of  section  thirteen 
(13),  all  in  township  fifty  (50),'  range  thirty- 
one  (31),  containing  two  hundred  and  ten  acres 
(210)  and  the  entire  tract  hereby  conveyed  con- 
taining three  hundred  eighteen  and  fifty-nine 
one-hundredths  (318.50)  acres. 

"The  said  party,  however,  saving  and  reserv- 
ing to  himself  for  and  during  the  term  of  her 
natural  life,  the  use,  possession  and  control  of 
all  and  every  part  of  said  premises,  and  all  in- 
comes, rents  and  profits  therefrom. 

"To  have  and  to  hold  the  premises  aforesaid, 
with  all  and  singular  the  rights,  privileges,  ap- 
purtenances and  immunities  thereto  belonging 
or  in  any  wise  appertaining  unto  the  said  par- 
ties of  the  second  part  in  form  and  manner  as 
follows,  to  wit: 

"To  J.  Lamertine  Hudspeth,  after  the  death 
of  said  party  of  the  first  part,  the  possession, 
use  and  management  and  control  of  said  prem- 
ises for  and  during  the  term  of  his  natural  life, 
and  upon  his  death,  to  the  said  Joel  Hudspeth, 
Benjamin  Hudspeth  and  Julia  Gilmer,  the  joint 
possession,  use,  management  and  control  during 
their  joint  lives,  and  upon  the  death  of  said  Joel 
Hudspeth,  Benjamin  Hudspeth  and  Julia  Gil- 
mer, or  either  of  them,  an  undivided  one-third 
of  said  premises,  to  the  child  or  children  of  the 
said  Joel  Hudspeth,  Benjamin  Hudspeth  and 
(the  word  *or'  being  written  in  ink  over  the 
typewritten  word  'and')  Julia  Gilmer,  so  dying, 
taking  said  premises*  in  fee  simple,  absolute, 
they  taking  per  stirpes  and  not  per  capita,  as 
aforesaid,  and  the  child  or  children  of  any  de- 
ceased child  or  children  taking  the  share  of  the 
parent  their  heirs  and  assigns  forever. 

"The  said  party  of  the  first  part  covenants  to 
be  lawfully  seized  of  an  indefeasible  estate  of 
the  premises  aforesaid;  that  she  has  good  right 
to  convey  the  same  and  the  same  are  free  and 
clear  from  any  incumbrances  done  or  suffered 
by  her  or  those  under  whom  she  claims.  And 
she  will  warrant  and  defend  the  title  to  the 
premises  to  the  parties  of  the  second  part 
against  the  lawful  daims  and  demands  of  all 
persons  whomsoever." 


Upon  the  death  of  Mrs.  Wood,  J.  Lamertine 
Hudspeth  went  into  the  possession  of  the 
farm,  and  so  continued  until  his  death,  which 
occurred  May  9, 1915.  Immediately  after  his 
death  in  June,  1915,  Benjamin  Hudspeth  and 
four  children,  the  seven  children  of  Julia 
Gilmer,  she  having  died  May  10,  1914,  and 
the  five  descendants  of  Joel  Hudspeth,  he 
having  died  December  20,  1912,  filed  in  the 
circuit  court  for  Jackson  county  an  ex  parte 
proceeding  in  partition.  In  that  proceeding 
there  was  allotted  and  set  off  to  the  descend- 
ants of  Julia  Gilmer  and  Benjamin  Hudspeth 
and  his  children  the  land  described  in  the 
petition,  and  through  them  by  mesne  con- 
veyances the  defendants  acquired  tiUe,  if  any 
they  have.  The  deed  in  question  was  ac- 
knowledged by  Malinda  P.  Wood  on  the  20th 
day  of  March,  1910,  and  the  same  was  filed 
in  the  ofilce  of  the  recorder  of  deeds  of  Jack- 
son county  on  the  21st  day  of  March,  1910, 
presumably  by  said  J.  Lamertine  Hudspeth. 
On  the  back  of  the  deed  which  was  Introduc- 
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ed  in  evidence  was  the  following  indorse- 
ment: 

"J.  L.  Hudspeth,  Lake  City.  Filed  for  record 
this  21  day  of  Mar.  A.  D.  1910  at  10  o'clock 

20  minutes  a.  m.     Recorded  in  Book  af 

page .    Francis  D.  Ross,  Recorder  by  W. 

C.  Perry,  Deputy." 

At  the  time  the  deed  was  offered  In  evi- 
dence by  the  defendant,  the  word  "or"  was 
written  in  ink  over  the  word  "and"  where 
the  same  occurs  in  the  deed  as  indicated  in 
the  foregoing  copy  thereof.  J.  Lamertine 
Hudspeth  delivered  the  deed  to  Mr.  Arthur 
N.  Adams,  now  one  of  defendant's  attorneys, 
in  November,  1913.  At  that  time  the  deed 
was  exactly  in  the  same  condition  as  to  ap- 
parent alterations  as  when  offered  at  the 
trial.  The  deed  was  given  Mr.  Adams  by 
Hudspeth  in  an  envelope  which  was  post- 
marked on  its  face,  "Independence,  Mo.,  Mar. 
30  8  30  1910  A.  M.,"  and  addressed,  "J.  L. 
Hudspeth,  Lake  City,  Mo." 

The  trial  court  found  the  issues  for  the 
defendant,  and  by  its  Judgment  determined 
that  subject  to  the  tenancy  of  defendant 
Alkire,  the  entire  right,  title,  and  Interest, 
in  fee  simple,  in  and  to  the  premises  in  con- 
troversy, is  vested  in  the  defendants  Grumke, 
Browning,  and  Galloway,  and  that  the  plain- 
tiffs, nor  any  of  them,  have  any  right,  title, 
or  interest  whatsoever  therein.  Thereupon, 
defendants  after  an  unavailing  motion  for 
new  trial  were  granted  an  appeal  to  this 
court. 

Appellants  seek  a  reversal  of  the  Judgment 
on  the  following  assignments:  First,  the 
court  erred  in  admitting  the  "altered  deed" 
in  evidence;  second,  the  deed  in  question  is 
void  because  (1)  it  is  testamentary  in  char- 
acter, (2)  it  is  so  uncertain  in  the  description 
of  the  quality,  amount,  and  character  of  the 
interests  conveyed  as  to  be  unintelligible, 
and  therefore  unenforceable,  and  (3)  It  vio- 
lates the  rule  against  perpetuities ;  and,  third, 
the  deed,  if  held  to  be  valid,  conveys  only  an 
undivided  one-third  of  the  fee  to  the  children 
of  Joel  Hudspeth,  Benjamin  Hudspeth,  and 
Julia  Gilmer,  and  consequently  the  grantor 
died  seized  of  the  remaining  two-thirds  of 
the  fee  subject  to  the  life  estates  granted. 

[1]  In  support  of  their  objection  to  Che 
introduction  by  defendants  of  the  deed  in  evi- 
dence, on  account  of  an  alteration  thereof, 
plaintiffs  offered  in  evidence  the  record  there- 
of. This  record  was  the  only  proof  tending 
to  show  that  the  word  "or"  had  been  written 
over  the  word  "and"  after  the  delivery  of 
the  deed.  By  their  offer  of  the  record  as 
Indubitable  proof  of  the  alteration,  appellants 
are  in  the  attitude  of  admitting  that  the 
deed  as  originally  executed  is  in  all  respects 
as  shown  by  the  deed  record.  This  is  not 
a  suit  on  the  covenants  of  the  deed.  For  the 
purpose  of  this  case  the  deed  is  an  executed 
instrument;  the  title  passed  by  it,  if  as  orig- 
inally executed  it  was  sufficient  for  that 
purpose,  and  its  continued  existence  and  in- 


tegrity are  Immaterial  so  far  as  the  title 
is  concerned.  Woods  v.  Hilderbrand,  46  Mo. 
284,  2  Am.  Rep.  513;  Alexander  v.  Hickox, 
34  Mo.  496,  86  Am.  Dec.  118.  The  objection, 
however,  goes  to  it  as  a  memorial  of  title, 
its  competence  as  evidence  in  that  respect 
Ignoring  the  question  of  the  materiality  of 
the  alteration  so  called,  it  appears  from  the 
undisputed  evidence  that  the  change  was 
made  while  the  deed  was  in  the  exclusive  pos. 
session  of  J.  Lamertine  Hudspeth,  the  first 
life  tenant,  and  before  the  grantees  therein,  * 
from  whom  defendants  deraign  their  title, 
came  into  thq  possession  either  of  the  deed 
or  the  estate  granted  them  thereby.  Hence 
the  change  attempted  to  be  made  in  the  lan- 
guage of  the  deed  was  by  a  stranger  thereto, 
so  far  as  it  conveyed  title  to  those  under 
whom  defendants  claim,  and  such  change  is 
us  to  them  a  spoliation  and  not  an  alteration. 
It  follows  that  the  court  properly  admitted 
the  deed  in  evidence  In  connection  with  other 
evidence  that  enabled  it  to  eliminate  the  un- 
authorized alterations  of  it 

[2]  1.  The  test  to  determine  whether  an 
instrument  is  a  deed  or  will  is  whether  it 
is  to  take  effect  in  prsesenti  or  after  the  death 
of  the  maker.  Murphy  v.  Gabbert,  166  Mo. 
596,  66  S.  W.  5361,  89  Am.  St  Rep.  733. 
Judged  by  this  test,  the  instrument  in  ques- 
tion has  not  a  single  characteristic  of  a  wiU. 
The  granting  clause  runs  that  the  first  par- 
ty "does  by  these  presents  grant,  bargain, 
sell,  convey  and  confirm  ♦  ♦  ♦  saving 
and  reserving  to  herself  for  and  during  the 
term  of  her  natural  life,  the  use,  possession 
and  control  of  all  and  every  part  of  said 
premises  and  all  incomes,  rents  and  profits 
therefropi."  In  this  language  it  conveys  two 
life  estates  successively  and  the  remainder  in 
fee.  This  much  of  the  deed  is  clearly  in 
prsesentL  Nor  is  this  changed  or  limited  by 
the  provisions  of  the  habendum  clause,  which 
states  the  same  thing  In  somewhat  different 
words  and  arrangement  There  is  nowhere 
in  the  instrument  any  recital  or  expression 
of  the*  import  that  it  is  not  to  take  effect  or 
to  become  operative  as  its  terms  express  un- 
til after  the  death  of  the  grantor.  The  only 
language  in  the  entire  deed  that  has  a  sem- 
blance of  such  meaning  is  "to  J.  Lamertine 
Hudspeth,  after  the  death  of  said  party  of 
the  first  part,  the  possession,  use^  manage- 
ment and  control  of  said  premises  for  and 
during  the  term  of  his  natural  life,  etc.," 
found  in  the  habendum  clause.  It  is  entirely 
clear  that  this  part  of  that  clause,  when  read 
In  connection  with  the  entire  instrument,  is 
nothing  more  than  a  reiteration  of  the  pre- 
vious statement  of  the  event,  upon  the  hap- 
pening of  which  the  right  to  the  possession 
and  the  management  of  the  estate  presently 
granted  would  accrue,  and  is  entirely  in  har- 
mony with  the  granting  clause.  Priest  v.  Mc- 
Farland,  262  Mo.  229.  239.  171  S.  W.  62.  The 
deed  recites  a  consideration,  contains  a 
typical  warranty  clause,  was  delivered  by 
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the  grantor  immediately  after  its  acknowl- 
edgment to  the  taker  of  the  first  life  estate, 
and  it  was  by  him  promptly  recorded.  There 
is  nothing  in  the  language  of  the  deed  when 
read  in  its  entirety,  or  in  the  conduct  of  the 
parties,  to  even  remotely  indicate  that  it  was 
the  intention  of  the  grantor  that  it  should  not 
take  effect  until  after  her  death. 

[3]  2.  Under  their  claim  that  the  deed  is 
void  on  account  of  the  uncertainty  of  the 
description  of  the  quality,  amount,  and  char- 
acter of  the  estates  attempted  to  be  conveyed, 
appellants  seek  to  make  the  point  that — 

"It  is  wholly  uncertain  as  to  the  termination 
of  the  life  estate  intended  for  Joel,  Benjamin 
and  Julia,  and  therefore  uncertain  as  to  the 
time  of  the  vesting  of  the  fee.'* 

They  base  this  contention  on  the  proposi- 
tion that  by  the  granting  clause  the  estate 
seems  to  be  for  the  term  of  the  longest  of 
these  three  lives,  while  by  the  habendum 
clause  the  estate  of  these  three  Is  for  their 
Joint  lives  only.  Going  to  the  deed  we  find 
that  the  grant  is  to  Joel,  Benjamin,  and  Julia 
"for  and  during  the  terms  of  their  natural 
lives."  This  is  not  a  grant  to  the  three  dur- 
ing their  joint  lives  and  to  the  survivors  or 
survivor,  but  plainly  a  grant  of  an  undivided 
one-third  interest  to  each  during  his  own  life ; 
the  three  holding  as  tenants  in  common. 
Therefore  a  life  estate  in  an  undivided  one- 
third  interest  as  so  granted  would  terminate 
upon  the  death  of  each  of  them  respectively, 
and,  upon  the  death  of  each  respectively,  an 
undivided  one-third  interest  would  come  into 
the  possession  of  the  remainderman.  But 
who  Is  the  remainderman?  In  the  language 
of  this  clause: 

"An  undivided  one-third  in  fee  to  the  child 
or  children  of  the  said  Joel  H.  Hudspeth,  Ben- 
jamin Hudspeth  and  Julia  Gilmer,  so  dying.'* 

This  can  only  mean,  when  read  with  the  en- 
tire context,  that  upon  the  death  of  each  an 
undivided  one-third  In  fee  goes  to  the  child 
or  children  of  the  one  "so  dying."  This  Is 
confirmed  by  the  language  of  the  habendum 
clause,  which  recites : 

"Upon  the  death  of  said  Joel  Hudspeth,  Ben- 
jamin Hudspeth  and  Julia  Gilmer,  or  either  of 
them,  an  undivided  one-third  of  said  promises 
to  the  child  or  children  of  the  snid  Joel  Huds- 
peth, Benjamin  Hudspeth  and  Julia  Gilmer,  bo 
dying." 

It  is  claimed  that  the  habendum  clause  in 
defining  the  estates  of  Joel,  Benjamin  and 
Julia  is  in  conflict  with  the  granting  clause, 
in  that  it  provides  that  they  are  to  have  "the 
joint  possession,  use,  management  and  con- 
trol during  their  joint  lives."  No  conflict  is 
apparent,  however.  Its  language  is  a  mere 
recital  of  the  consequences  of  the  legal  status 
of  cotenancy.    Priest  v.  McFarland,  supra. 

While  the  instrument  In  question  was  not 
drawn  with  that  degree  of  precision  that  Is 
desirable,  yet  taking  it  all  together,  and  con- 


sidering every  part  of  it,  there  does  not  ap- 
pear to  be  any  real  uncertainty  in  what  the 
grantor  intended  to  do  thereby.  It  seems  rea- 
sonably clear  that  she  intended  to  create 
from  her  own  fee  in  "the  entire  tract  hereby  • 
conveyed,"  subject  to  an  estate  for  her  own 
life  which  she  reserved  to  herself,  estates  in 
the  following  order:  (1)  A  life  estate  in  J. 
Lamertine  Hudspeth;  (2)  common-life  es- 
tates in  Joel  Hudspeth,  Benjamin  Hudspeth, 
and  Julia  Gilmer;  (3)  remainders  in  fee  to 
the  children  of  Joel  Hudspeth,  Benjamin 
Hudspeth,  and  Julia  Gilmer  respectively  aft^ 
er  the  termination  respectively  of  the  life 
estates  of  their  ancestors.  This,  If  true,  al- 
so disposes  of  appellant's  third  contention 
that  the  deed,  if  valid,  conveyed  only  a  third 
of  the  fee. 

[4]  3.  By  the  deed  particular  estates  were 
granted  to  persons  In  being  with  remainder 
in  fee.  Eiven  if  the  remainder  could  be  re- 
garded as  contingent,  there  is  no  yiolation 
of  the  rule  against  perpetuities. 

The  judgment  is  affirmed. 

BROWN,  C,  concurs. 
SMALL,  C,  not  sitting. 

PER  CURIAM.  The  foregoing  opinion  of 
RAGLAND,  G.,  is  adopted  as  the  opinion  of 
the  court. 

All  the  Judges  concur. 


HUDSPETH  et  aL  v.  AKERS  et  aL 
(No.  20227.) 

(Supreme  Conrt  of  Missouri,  Division  No.   !• 
Sept  27,  1919.) 

Appeal  from  Circuit  Court,  Jackson  County; 
Kimbrough  Stone,  Judge. 

Action  by  Thomas  B.  Hudspeth  and  othors 
against  James  Akers  and  others.  From  a  judg- 
ment for  defendants,  plaintifite  appeal.  Af- 
firmed. 

John  N.  Southern,  of  Independence,  and  T. 
B.  Wallace,  of  Kansas  City,  for  appellants. 

Arthur  N.  Adams  and  Henry  Polk  Lowcn- 
Btein,  both  of  Kansas  City,  and  John  W.  Clem- 
ents, of  Independence,  for  respondents. 

RAGLAND,  C.  This  is  an  action  to  deter- 
mine title  to  a  part  of  the  land  described  in  and 
conveyed  by  the  deed  of  Malinda  P.  Wood  set 
out  In  full  in  the  opinion  in  the  case  of  Huds- 
peth et  al.  V.  Grumke  et  al.,  214  S.  W.  865, 
decided  at  this  term.  The  same  questions  are 
involved  in  this  case  as  in  that,  and  for  the 
same  reasons  the  judgment  in  this  case  as  in 
that  should  be  affirmed. 

It  is  so  ordered. 

'BROWN,  C,  concurs. 
SMALL,  C,  not  sitting. 

PER  CURIAM.  The  foregoing  opinion  of 
RAGLAND,  C,  is  adopted  as  the  opinion  of 
the  court. 

All  the  Judges  concur. 
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BEJAGH  T.  COLBY  et  uz. 


(Supreme  Court  of  Tennessee.     June  26,  1019.) 

1.  Appeal  and  ebrob  ^s=>523(1)— Excluded 
DBPOsrriox  to  be  beviewed  must  be  hade 

PABT  OF   BEGOBD. 

To  enable  the  Supreme  Ooart  to  review  the 
alleged  improper  exclusion  of  an  answer  to  an 
interrogatory  in  a  witness'  deposition,  it  is 
necessary  that  the  deposition  be  made  part  of 
the  record  by  a  bill  of  exceptions. 

2.  Municipal  cobpobations  ^=>705(10)  *  — 
Plaintiff  cannot  becoyeb  fob  death  ot 
HIS  decedent  contbibutobilt  neglioent. 

If  plain tiif'B  decedent,  killed  in  an  automo- 
bile collision,  was  guilty  of  negligence  proxi- 
mately contributing  to  the  accident,  plaintiff 
cannot  recover  for  the  death  unless  otherwise 
provided  by  statute. 

3.  Neoligence  ^=»80,    101— Ant  contbibu- 

TOBT    negligence    of   plaintiff   will    BAB 

becovebt. 
Any  negligence  on  the  part  of  plaintiff  con- 
tributing directly  to  the  injury  will  bar  an  ac- 
tion. 

4.  Negligence  ^s»82~Remotb  contbibuto- 
bt  negligence  constitutes  mitigation, 
but  no  bab. 

Where  negligence  by  plaintiff  is  remotely 
connected  with  the  cause  of  injury,  the  ques- 
tion to  be  determined  is  whether  defendant  ex- 
ercising ordinary  care  and  skill  might  have  avoid- 
ed the  injury,  and,  if  so,  plaintiff's  remote  neg- 
ligence may  not  be  set  up  in  bar  of  the  action, 
but  will  be  considered  only  in  mitigation. 

6.  Municipal  cobpobations  ^=»706(8)  —  In- 
stbuction  as  to  contbibtttobt  negligence 
in  automobile  accident  misleading. 
In  an  action  for  death  of  plaintiff's  decedent 
in  an  automobile  collision,  an  instruction  that, 
if  such  decedent  was  guilty  of  gross  contribu- 
tory negligence,  there  could  be  no  recovery,  re- 
gardless of  whether  or  not  it  was  one  of  the 
proximate  causes  of  the  accident,  held  mislead- 
ing. 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  L.  D.  Bejach,  executor  of  the 
estate  of  Samuel  Bejach,  deceased,  against 
Henry  R.  Colby  and  wife.  From  judgment 
for  defendants,  plaintiff  appealed  to  the 
Court  of  Civil  Appeals,  which  affirmed,  and 
plaintiff  petitions  for  writ  of  certiorari. 
Judgments  of  the  Court  of  Civil  Appeals 
and  the  trial  court  reversed,  and  case  re- 
manded. 

Boyd  &  Bejach,  of  Memphis,  for  plaintiff. 
Wilson  &  Armstrong,  of  Memphis,  for  de- 
fendants. 

HALL,  J.  An  action  of  damages  institut- 
ed in  the  circuit  court  of  Shelby  county  by 
the  plaintiff  in  error  as  the  executor  of 
Samuel   Bejach,   deceased,  against   the  de- 
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fendants  in  error  to  recover  for  the  alleged 
negligent  killing  of  his  said  testate. 

There  was  a  trial  In  the  court  below  before 
the  circuit  judge  and  a  jury,  which  resulted 
In  Terdlct  and  judgment  for  the  defendants 
in  error,  from  which  the  plaintiff  in  error 
appealed  to  the  Court  of  Civil  Appeals, 
where  the  judg^iient  of  the  court  below  was 
affirmed.  The  plaintiff  In  error  has  brought 
the.  case  to*  this  court  by  petition  for  writ 
of  certiorari,  and  errors  upon  the  judgment 
of  the  Court  of  Civil  Appeals  have  been  as- 
signed. 

The  plaintiff  in  error's  testate,  Samuel  Be- 
jach, was  killed  as  the  result  of  a  collision 
taking  place  between  his  automobile  and  that 
of  the  defendants  In  error  at  the  intersec- 
tion of  Overton  Park  avenue  and  Stonewall 
street,  in  the  city  of  Memphis,  on  July  4, 
1917.  At  the  time  of  the  coUlslon  Mr.  Be- 
jach*s  car  was  being  driven  by  John  Beas- 
ley,  his  chauffeur,  west  along  Overton  Park 
avenue,  which  is  an  east  and  west  thorough- 
fare. The  Colby  car  was  being  driven  by  the 
defendant  in  error  Mrs.  Henry  R.  Coll^y 
north  along  Stonewall  street,  which  is  a 
north  and  south  thoroughfara 

The  plaintiff  in  error  offered  evidence  tend- 
ing to  show  that  the  Bejach  car  was  being 
driven  west  on  the  north  or  right-hand  side 
of  Overton  Park  avenue  at  a  rate  of  speed 
not  exceeding  15  miles  per  hour  until  Just 
before  it  reached  Stonewall  street,  when 
the  chauffeur  slowed  it  down  to  about  12 
miles  per  hour ;  that  upon  approaching  Stone> 
wall  street  the  claxton  or  horn  of  the  Bejach 
car  was  sounded  by  the  chauffeur,  who  says 
that  before  entering  into  Stonewall  street  he 
looked  south  down  that  street  for  a  car  but 
did  not  see  one,  and  proceeded  to  cross  the 
street,  and  when  near  the  west  side  of  Stone- 
wall street  the  car  being  operated  by  him  was 
struck  by  the  Colby  car,  which  was  moving 
north  on  Stonewall  street.  Beasley  testified 
that  he  did  not  see  the  Colby  car  approach- 
ing until  it  was  within  from  10  to  20  feet 
of  the  Bejach  car,  that  the  Colby  car  was 
being  operated  at  about  40  miles  per  hour, 
and  that  he  was  unable  to  get  his  car  out 
of  its  way  In  time  to  prevent  a  collision. 
The  Bejach  car  was  struck  by  the  Colby  car 
and  was  turned  over,  Mr.  Bejach  sustaining 
fatal  Injuries. 

Miss  Ora  Reed,  who  testified  on  behalf  of 
the  plaintiff  below,  stated  tliat  she  witness- 
ed the  collision  from  an  upstairs  window  of 
her  home,  which  Is  situated  on  the  south- 
west comer  of  Stonewall  street  and  Over- 
ton Park  avenue.  She  testified  that  she  ob- 
served the  Bejach  car  before  It  reached 
Stonewall  street,  and  she  says  that  said  car 
was  moving  at  the  rate  of  about  15  miles  per 
hour  until  just  before  it  reached  Stonewall 
street,  when  its  rate  of  speed  was  reduced. 
She  also  stated  that  she  could  hear  the  rac- 
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Ing  of  the  motor  of  the  Colby  car  before  It 
came  within  the  line  of  her  vision,  which 
indicated  that  it  was  being  operated  at  a 
high*  rate  of  speed ;  that  after  it  came  with- 
in her  view  she  says  that  it  was  running  at 
the  rate  of  about  35  miles  per  hour,  and  ran 
into  the  Bejach  car,  which  had  reached  a 
point  near  the  west  side  of  Stonewall  street 
According  to  the  testimony  of  both  Beasley 
and  Miss  Reed,  the  Colbj  car"  was  being 
operated  on  the  west  or  left-hand  side  of 
Stonewall  street  at  the  time  of  the  collision. 

Mrs.  Colby  testified  that  the  car  which 
she  was  operating  belonged  to  her  husband, 
Henry  R.  Colby;  that  she  was  in  the  habit 
of  operating  it  on  the  streets  of  Memphis, 
and  at  the  time  of  the  accident  was  operat- 
ing it  north  along  Stonewall  street  at  a  rate 
of  speed  of  from  18  to  20  miles  per  hour. 
She  stated  that  she  reached  the  intersection 
of  the  two  streets  first,  and  was  proceeding 
across  Overton  Park  avenue  when  the  Bejach 
car,  which  was  approaching  from  the  east 
on  Overton  Park  avenue,  undertook  to  rim 
in  front  of  her  car  and  was  struck  by  the 
front  end  of  the  car  being  driven  by  her. 
She  stated  that  she  observed  the  Bejach  car 
Just  before  the  collision;  that  it  was  then 
very  close,  and  was  running  at  a  very  high 
rate  of  speed,  which  she  estimated  at  25 
miles  per  hour.  She  testified  that,  when 
she  saw  that  the  Bejach  car  was  not  going 
to  stop  and  that  a  collision  was  imminent, 
she  stood  up  on  her  foot  brake  and  did  all 
within  her  power  to  bring  her  car  to  a  stop, 
but  was  unable  to  do  so. 

The  foregoing  is,  In  substance,  the  respec- 
tive contentions  of  the  parties  as  to  how 
the  collision  occurred.  The  testimony  pre- 
sented a  sharp  issue  as  to  whose  negligence 
brought  about  the  collision,  and  there  was 
evidence  which  would  have  supported  a  ver- 
dict either  for  or  against  the  praintiff  below. 

[1]  We  might  say  here  that  there  is  no  as- 
signment by  the  plaintlflP  in  error  that  there 
is  no  evidence  to  support  the  verdict  of  the 
Jury.  It  is  assigned  as  error  that  the  Court 
of  Civil  Appeals  erred  In  not  holding  that  the 
trial  Judge  Improperly  excluded  the  answer 
to  interrogatory  No.  24  in  the  deposition 
of  Ralph  S.  Harris,  which  it  is  claimed  was 
offered  on  behalf  of  the  plaintiff  in  error. 
The  deposition  of  Harris  was  not  made  a 
part  of  the^  record  by  bill  of  exceptions, 
which  was  necessary  to  have  this  court  re- 
view the  alleged  improper  exclusion  of  said 
testimony. 

[2,  3]  It  is  next  insisted  that  the  Court  of 
Civil  Appeals  erred  in  not  holding  that  it 
was  error  for  the  trial  Judge  to  give  in 
charge  to  the  Jury  the  following  special  re- 
quest offered  by  the  defendants  below: 

"Gentlemen,  a  special  request  has  been  asked 
by  the  defendant,  and  I  state  to  you  that  it 
correctly  states  the  law.  If  you  believe  from 
the  evidence  that  John  Beasley  was  guilty  of 


gross,  contributory  negligence,  then  there  can 
be  no  recovery  in  this  case,  regardless  of  wheth- 
er or  not  it  was  one  of  the  proximate  causes 
of  the  accident." 

We  think  this  assignment  of  error  must 
be  sustained.  It  is  well  settled  by  our  de- 
cisions that  contributory  negligence  is,  when 
it  proximately  contributes  to  the  infliction  of 
the  injury,  a  bar  to  an  action,  unless  other- 
wise provided  by  statute.  This  is  true  be- 
cause a  person  cannot  be  permitted  to  rush 
heedlessly  into  an  apparent  danger  from 
which  an  injury  results  to  him  and  then  re- 
cover for  such  injury  brought  about  by  his 
failure  to  exercise  ordinary  care.  The  rule 
at  common  law  was,  and  in  this  state  still 
is,  that  any  negligence  on  the  part  of  the 
plaintfff,  which  contributes  directly  to  the 
injury,  will  bar  an  action.  Railroad  v.  Pugh, 
97  Tenn.  624,  37  S.  W.  555. 

[4]  It  is  likewise  weU  settled  that,  in  all 
cases  where  negligence  on  the  part  of  the 
plaintiff  Is  remotely  connected  with  the 
cause  of  the  injury,  the  question  to  be  deter- 
mined is  whether  the  defendant,  by  the  ex- 
ercise of  ordinary  care  and  skill,  might  have 
avoided  the  injury.  If  he  could  have  done  so, 
the  remote  and  indirect  negligence  of  the 
plaintiff  cannot  be  set  up  as  an  answer  to 
the  action.  Such  neglig^ice  wiU  only  be 
considered  in  mitigation  of  the  damages. 
Dush  V.  Fitzhugh,  2  Lea,  307;  Railroad  v. 
Pugh,  97  Tenn.  624,  37  S.  W.  555;  Nash- 
ville R.  Co.  V.  Norman,  108  Tenn.  324,  67 
S.  W.  479;  Memphis  Street  Railway  Co.  v. 
Haynes,  112  Tenn.  712,  81  S.  W.  374;  RaU- 
road  V.  Hull,  88  Tenn.  83,  12  S.  W.  419; 
Railroad  Co.  v.  Fleming,  14  Lea,  12a 

It  is  insisted  by  the  defendants  in  error 
that  the  giving  of  the  request  in  charge  to 
the  Jury  was  warranted  by  the  holding  of 
this  court  in  the  case  of  Chattanooga  Sta- 
tion Co.  V.  Harper,  reported  in  138  Tenn. 
562,  199  S.  W.  394.  In  that  case  the  court 
used  this  language: 

"The  rule  in  this  state  is  that  when  the  rights 
of  the  parties  are  to  be  settled  under  the  stat- 
ute, which  prescribes  the  precautions  that  rail- 
way companies  shall  use  to  prevent  colluiions 
on  the  track,  the  contributory  negligence  of 
the  person  injured  can  only  be  taken  in  miti- 
gation of  damages.  On  the  other  hand,  when 
the  rights  of  the  parties  are  to  be  settled  by 
the  common  law,  the  rule  is  that  where  the 
negligence  of  the  party  injured  contributed 
proximately  to  his  own  injury,  either  alone,  or, 
generally  speaking,  in  conjunction  with  the 
railway  company,  there  can  be  no  recovery; 
but  in  case  the  negligence  of  the  railway  was 
the  proximate  cause  of  the  injury,  and  that  of 
the  person  injured  contributed  only  remotely, 
then  the  contributory  negligence  can  be  used 
only  in  mitigation;  but  otherwise  if  the  neg- 
ligence of  the  party  injured  was  gross,  although, 
in  the  absence  of  such  degree  of  negligence  on 
his  part,  that  of  the  railway  company  woiUd 
be  treated  as  the  proximate  cause." 
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[6]  We  tblnk  tl^e  court,  in  using  the  fore- 
going language,  had  reference  to  proximate 
contributory  negligence.  We  do  not  think 
that  it  was  intended  by  the  language  used 
to  lay  down  the  rule  that  negligence  on  the 
part  of  the  plaintiff,  if  gross,  would  bar  his 
right  to  recover,  though  It  did  not  directly 
produce  tlie  injury  or  contribute  to  it.  If 
such  is  the  meaning  of  the  language  used 
by  the  learned  Judge  who  wrote  the  opinion 
in  that  case,  it  does  not  state  the  correct 
rule,  because,  in  all  cases,  before  the  plain- 
tiff's negligence  can  be  held  to  bar  a  recov- 
ery it  must  appear  that  such  negligence  di- 
rectly contributed  to  bring  about  the  Injury. 
This  is  the  test  of  the  plaintiff's  right  to 
recover  in  all  cases  involving  contributory 
negligence. 

We  think  the  request  given  by  the  trial 
Judge  in  the  case  under  consideration  was 
misleading  to  the  Jury  and  prejudicial  to 
the  plaintiff  in  error.  If  the  plaintiff  were 
guilty  of  negligence  which  directly  and  proxi- 
mately contributed  to  bring  about  the  injury, 
it  would  make  no  difference  whether  that 
negligence  was  slight  or  gross,  he  could  not 
recover.  If,  however,  such  negligence  did 
not  directly  contribute  to  bring  about  the 
injury,  the  plaintiff  can  recover;  the  degree 
of  negligence  being  immaterial,  except  in  so 
far  as  it  goes  in  mitigation  of  the  damages. 

The  remaining  assignments  of  error  need 
not  be  discussed  in  this  opinion.  We  have 
carefully  examined  them,  and  find  that  none 
of  them  are  well  taken. 

For  the  error  indicated,  the  Judgment  of 
both  the  Court  of  Civil  Appeals  and  the  cir- 
•  cult  court  will  be  reversed,  and  the  case  will 
be  remanded  for  a  new  trial  not  inconsis- 
tent with  this  opinion. 

The  costs  incident  to  the  appeal  to  the 
Court  of  Civil  Appeals  and  the  filing  of  the 
petition  for  writ  of' certiorari  will  be  taxed 
against  the  defendants  in  error. 


DODSON  et  al.  v.  POLK. 
(Supreme  Court  of  Tennessee.    Sept.  23,  1919.) 

1.  Wiixs  ^=»614(1)  —  Devise  op  life  estate 

WITH    BBllAINDEB    TO    LIFE    TENANT'S    CHIL- 
DBEN. 

A  codicil,  considered  with  the  will,  held  to 
devise  a  life  estate  only,  with  remainder  to  life 
tenant's  children. 

2.  Wills  ^=>705— Decree  constbuinq  will 

NOT  GONTBAOICTED  BT  DECREE  VESTING  DEV- 
ISEE WITH  FEE  TO  LAND. 

A  decree,  passed  for  construction  of  a  will, 
and  ordering  an  allotment  of  testator's  lands, 
and  correctly  adjudging  that  D.  took  only  a 
life  estate,  with  remainder  to  his  children,  and 
a  subsequent  decree  after  allotment  by  commis- 
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sioners  of  land  to  D.,  that  all  right  of  all  the 
devisees  and  heirs  of  testator,  except  D.,  in 
and  to  the.  land  assigned  by  commissioners  to 
D.,  be  divested  out  of  them  and  vested  in  D., 
"his  heirs  and  assigns  forever,*'  held  not  to 
vest  D.  with  the  fee,  the  latter  decree  being  con- 
sistent with  former. 

Appeal  from  Chancery  Court,  Perry  Coun- 
ty;  J.  W.  Ross,  Chancellor. 

Ejectment  by  Claude  A.  Dodson  and  oth- 
ers against  S.  F.  Polk.  Bill  dismissed,  and 
complainants  appeal*  Reversed  and  re- 
manded. 

Jno.  T.  Peeler,  of  Huntingdon,  for  appel- 
lants. 

Jno.  A.  Greer  and  Geo.  W.  Pearson,  both  of 
Linden,  for  appellee. 

DANSDEN,  C.  J.  This  is  an  action  of 
ejectment.  The  complainants  derive  their 
title  trom  their  father,  John  M.  Dodson,  now 
deceased.  The  defendant  claims  as  purchas- 
er of  the  lands  at  a  Judicial  sale  in  the  name 
of  Dodson.  The  questions  made  arise  upon 
the  construction  of  -the  last  will  a6nd  testa- 
ment of  J.  L.  Webb,  deceased,  and  the  effect 
upon  the  title  of  Dodson  of  two  certain  de- 
crees passed  in  the  chancery  court  of  Perry 
county. 

John  M.  Dodson,  common  source  of  title, 
was  the  great-grandson  of  J.  I*.  Webb.  Webb 
executed  a  will  which  contained  the  follow- 
ing clauses: 

"At  the  death  of  my  wife,  or  at  her  mar- 
riage, I  will,  devise,  and  bequeath  all  my  prop- 
erty, both  real  and  personal,  be  equally  divided 
between  my  three  children,  Nancy  J.  Guthrie, 
W.  C.  Webb,  and  John  M.  Webb.  My  daugh- 
ter Nancy's  part  or  portion  to  be  to  her  sole 
and  separate  use  and  behest.'  Free  from  the 
debts,  contracts,  and  liabilities  of  her  present 
husband  (or  any  future  husband  she  may  have), 
and  at  her  death  her  children  shall  enjoy  her 
estate.  My  two  sons  are  to  take  a  life  estate 
in  their  part  or  portion  of  property  only,  and 
at  their  deaths  their  children  shall  have  and 
enjoy  such  estate  as  each  one  of  my  sons  take 
in  my  property  respectively;  and  if  either  one 
or  more  of  my  said  children  die  leaving  minor 
children,  then  and  in  that  event  it  is  my  desire 
that  a  guardian  be  appointed,  and  the  guardian 
or  such  guardians  shall  have  power  and  author- 
ity to  nominate  and  appoint  three  commis- 
sioners to  divide  the  property  both  real  and 
personal,  and  to  make  deeds  of  conveyance  to 
the  land,  to  which  said  minors  may  be  enti- 
tled to." 

This  will  was  witnessed  on  the  2d  of  Feb- 
ruary, 1873. 

On  November  26,  1879,  testator  added  a 
codicil  to  the  will,  which.  In  so  far  as  it 
bears  upon  this  controversy,  is  as  follows: 

"I  devise  unto  my  daughter,  Nancy  J.  Guth* 
rie,  and  her  heirs  my  domicile  or  homestead, 
with  so  much  land  annexed  thereto  as  will  be 
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necessary  to  make  her  equal  with  my  sons,  Wm. 
O.  and  John  M.  Webb,  to  be  disposed  of  as  set 
forth  in  my  last  will,  then  the  remainder  of  said 
home  place  to  be  equally  divided  between  my 
heirs  as  devised  in  my  last  will." 

On  December  18,  1883,  testator  added  the 
following  codicil: 

"I,  John  L.  Webb,  of  the  county  of  Perry 
and  state  of  Tennessee,  do  make  this  my  cod- 
icil, hereby  confirming  my  last  will  made  on  the 
2d  day  of  February,  1873,  and  my  codicil  made 
on  the  26th  day  of  November,  1879,  excepting 
so  far  as  the  disposition  of  my  property  is 
changed  by  this  codicil  I  devise  unto  my  grand- 
sous  John  M.  Dodson  and  James  Mack  Guth- 
rie the  part  heretofore  devised  to  my  daughter, 
Nancy  J.  Guthrie,  as  follows,  to  wit:  I  de- 
vise unto  John  M.  Dodson  during  his  life  my 
domicile  or  homestead,  with  as  much  land  as 
will  be  necessary  to  make  his  part  equal  with 
James  Mack  Guthrie,  to  whom  I  devise  dur- 
ing his  life  the  place  on  which  his  father,  R. 
A.  Guthrie,  now  resides,  known  as  the  Pace 
farm,  near  the  mouth  of  Sinking  creek,  on 
Buffalo  river;  and,  after  the  death  of  either 
of  my  grandsons  above  named,  I  devise  the 
parts  herein  set  forth  to  them,  to  their  chil- 
dren; but  if  they  should  die  without  issue,  then 
to  go  back  to  my  heirs;  then  the  remainder  of 
said  home  place  to  be  divided  between  my  heirs 
equally  as  devised  in  my  last  will." 

John  M.  Dodson  and  James  Mack  Guthrie 
are  sons  of  Nancy  J.  Guthrie.  The  complain- 
ants are  children  of  John  M.  Dodson. 

In  all  of  the  testator's  will  it  seems  to 
have  been  his  idea  to  vest  his  children  with 
life  estate  only.  In  the  third  Item  of  the  will 
he  bequeathed  to  Elizabeth  and  Mary  Webb 
$500  each,  to  be  invested  by  his  executors  in 
land,  in  "which  land  they  are  to  enjoy  a  life 
interest  only,**  and  provides  that  the  remain- 
der is  to  go  to  their  children,  if  any.  In 
the  original  will  it  is  conceded  that  Nancy  J. 
Guthrie  was  given  only  a  life  estate.  In  the 
first  codicil  the  estate  of  Nancy  J.  Is  not 
affected.  In  the  second  codicil  the  devise  Is 
to  Mack  Guthrie  and  John  M.  Dodson,  the 
father  of  complainants,  and  his  interest  is 
expressly  limited  to  "during  his  life."  No- 
w'here  in  the  will  are  to  be  found  words  of 
an  indefeasible  estate  beyond  the  natural 
life  of  John  M.  Dodson.  This  construction  is 
in  harmony  Vith  the  testator's  will  through- 
out. He  did  not  devise  to  any  of  his  children 
a  fee-simple  estate. 

The  will  was  thus  understood  by  the  chan- 
cellor, who,  In  a  suit  by  the  executors  to  con- 
strue the  will,  decreed  as  follows: 

"And  the  defendants  James  Mack  Guthrie 
and  John  M.  Dodson  are  vested  by  said  will 
with  a  life  estate  in  the  lands  respectively  de- 
vised to  them  by  the  second  codicil  to  said  will, 
with  remainder  interest  to  their  children  which 
may  survive  them,  if  any,  and,  if  no  children 
survive  them,  then  at  their  death  to  the  heirs 


at  law  of  testator,  John  L.  Webb,  in  fee;  and 
that  the  personalty  bequeathed  by  said  will  be- 
comes and  is  thereby  vested  absolutely  in  the 
legatees  the  said  W.  C.  Webb,  J.  M.  Webb, 
James  Mack  Guthrie,  and  John  M.  Dodson.". 

There  was  no  exception  to  this  decree  np- 
on  the  part  of  any  one.  Ltfiter  there  were 
commissioners  to  allot  the  testator's  land, 
and  the  tract  In  controversy  was  allotted  to 
John  M.  Dodson.  The  decree  of  the  chan- 
cellor In  respect  to  this  matter  is  as  follows: 

"And  that  ell  right,  title,  interest,  and  claim 
of  all  the  devisees  and  heirs  at  law  of  J.  L. 
Webb,  deceased,  except  defendant  J.  M.  Dod- 
son, in  and  to  the  portion  of  lot  number  3,  of 
73  acres,  and  the  northern  half  of  the  76-acre 
tract  described  in  said  report,  and  herein  as- 
signed by  said  commissioners  to  defendant  John 
M.  Dodson,  be  divested  out  of  them,  and  vest- 
ed in  the  said  John  M.  Dodson,  hia  heirs  and 
assigns,  forever." 

[1,2]  The  contention  of  defendant  is  that 
the  second  codicil,  together  with  the  fore- 
going decree  of  the  chancellor,  have  vested 
Dodson  with  an  estate  in  fee  to  the  land. 
The  reply  of  the  complainants  1b  that  the 
portion  of  the  decree  which  undertook  to 
vest  Dodson  with  an  estate  in  fee  Is  coram 
non  Judice.  We  think  the  last  decree  should 
be  understood  In  connection  with  the  first 
decree.  The  first  decree  was  passed  for  the 
purpose  of  construing  the  will  and  ordering 
an  allotment  of  the  lands.  This  decree  cor- 
rectly adjudged  that  Dodson  was  given  a 
life  estate  only  by  the  testator.  The  last 
decree  merely  divests  out  of  the  devisees 
and  heirs  at  law  of  the  testator  all  right,  title. 
Interest  and  claim  they  may  have  In  this 
tract  of  land,  and  vest  the  same  In  Dodson, 
"his  heirs  and  assigns  forever."  It  is  not 
decreed  that  Dodson  is  the  owner  in  fee  of 
the  land,  but  it  Is  only,  adjudged  that  such 
Interest  as  other  heirs  and  devisees  may  have 
had  in  this  tract  be  vested  in  Dodson,  "his 
heirs  and  assigns  forever."  This  cannot  he 
held  to  be  a  contradiction  of  that  part  of  the 
decree  which  expressly  construes  the  will  and 
adjudges  the  rights  of  the  parties.  In  that 
decree  it  was  settled  that  Dodson  was  the 
owner  by  the  will  of  an  estate  for  life  only. 
That  was  an  exhaustion  of  the  powers  of 
the  court  in  construing  the  will,  unless  the 
decree  was  set  aside  and  expurgated  by  the 
chancellor.  There  is  no  real  inconsistency 
between  the  two  decrees. 

We  are  of  opinion  that  the  meaning  of  the 
will  is  of  easy  solution  and  Is  quite  dear. 
The  testator  intended  that  these  complain- 
ants should  be  vested  with  the  remainder 
estate  after  the  death  of  their  father. 

The  chancellor  dismissed  the  bill  upon  the 
demurrer,  and  we  reverse  his  decree,  and  re- 
mand the  case  for  proof  and  trial. 
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ANDERSON  ▼.  CITY  NAT.  BANK  OF 
CAIRO,  ILL. 

(Court  of  Appeals  of  Kentucky.    Sept.  30, 1919.) 

Affeal  and  Ebbob  ^=»1199-Ami:B  Reuand 
Cqubt  Should  Tby  Issxte  Impeaching  Re- 
tub  n  OF  Sebvicb. 
Where  case  on   appeal  had   been  disposed 
of  on  ground  that  defendant  duly  served  with 
process   had  defaulted,  trial  court   on  remand 
should  try  issue  presented  by  verified  affidavit 
of  defendant  that  she  was  never  served  with 
process,  but  that  by  mistake  sheriiS  served  an- 
other, and  that  defendant  had  no  knowledge 
of  suit  until  after  appeaL 


Appeal  from  Circuit  Court,  Ballard  County. 

Suits  by  the  City  National  Bank  of  Cairo, 
111.,  and  by  the  Scudder-Gale  Grocery  Com- 
pany against  W.  A.  Anderson  and  others, 
in  which  Amanda  Anderson  intervened. 
Judgment  for. plaintiff  bank,  and  the  Inter- 
vener appeals.    Reversed,  with  directions. 

W.  A.  Anderson,  of  Wickliffe,  for  appellant. 
J.  B.  Wickliffe,  of  Wickliffe,  for  appellee. 
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erson,  and  the  court  thereupon  took  the 
amended  petition  as  true  against  her,  and 
adjudged  her  to  have  no  right,  title,  or  in- 
terest in  or  to  the  5-acre  tract  of  land.  This 
all  happened  before  the  case  came  to  this 
court  the  first  time.  With  the  record  in  that 
condition,  the  return  of  the  officer  on  the 
summons  against  Amanda  M.  Anderson  ap- 
pearing to  be  regular,  and  no  question 
having  been  made  concerning  It,  this  court 
In  the  course  of  its  opinion  said,  "Un- 
der tlxese  circumstances,  the  allegations 
of  the  amended  petition  that  she  [Amanda 
M.  Anderson]  had  no  interest  in  the  property 
stands  confessed,  and  the  bank  should  have- 
been  adjudged  a  first  lien  on  the  property  so 
far  as  Mrs.  Anderson  is  concerned,"  and  the 
Judgment  was  reversed,  with  direction  to- 
proceed  in  accordance  with  the  opinion. 

On  a  return  of  the  case  to  the  lower  court, 
Mrs.  Amanda  M.  Anderson  filed  her  motion 
to  quash  the  return  on  the  summons  issued 
against  her,  and  which  was  served  upon 
Mrs.  Mellie  Anderson,  setting  forth  in  her 
motion  that — 


SAMPSON,  J.  This  is  the  second  appeal 
of  this  case.  The  opinion  on  the  first  appeal 
may  be  found  in  182  Ky.  76,  20C  S.  W.  150. 
Appellee  City  National  Bank  of  Cairo  and 
others  obtained  a  return  of  no  property 
found  against  appellee  W.  A.  Anderson,  who 
is  the  son  of  appellant,  Amanda  M.  Ander- 
son. She  is  82  or  83  years  ot  age.  Some 
years  ago  she  conveyed  to  her  sou  a  5-acre 
tract  of  land,  for  which  he  agreed  to  pay 
her  $500,  and  executed  to  her  two  notes,  of 
$250  each,  due  and  payable  in  one  and  two 
years  from  date,  as  consideration  for  the 
conveyance.  W.  A.  Anderson  took  charge  of 
the  5-acre  tract  of  land,  and  was  in  posses- 
sion of  it  at  the  institution  of  this  action. 
In  defense  of  the  action  he  claimed  the  5- 
acre  tract  as  a  homestead,  and  set  up  the  fact 
that  he  had  purchased  the  land  from  his 
mother,  but  had  not  paid  for  it  Appellee 
bank  and  others  filed  an  amended  pleading, 
alleging  that  Amanda  M.  Anderson  was  as- 
serting some  claim  to  the  6-acre  tract,  but 
that  she  in  fact  had  no  right  or  claim  to 
the  property,  and  prayed  that  she  be  made 
a  party  defendant ;  that  process  issue  against 
her,  and  that  she  be  required  to  answer  and 
disclose  what  claim,  if  any,  she  had  to  the 
property;  and  that  the  property  be  subject- 
ed to  the  payment  of  W.  A.  Anderson's  debts. 
Process  was  issued  on  the  amended  pleading 
filed  against  Amanda  M.  Anderson,  but  by 
mistake,  as  appears  from  the  affidavits  since 
filed,  the  sheriff  served  the  summons  on  Mrs. 
Mellie  Anderson,  wife  of  W.  A.  Anderson, 
instead  of  upon  Mrs,  Amanda  M.  Anderson. 
They  did  not  live  at  the  same  house.  No 
answer  was  filed  by  Mrs.  Amanda  M.  And- 


"The  summons  issued  against  her  by  plain- 
tiff City  National  Bank  on  August  8, 1913,  was 
never  served  on  her,  and  she  had  no  knowledge 
of  this  proceeding,  or  that  she  had  been  made 
a  party  thereto,  until  after  same  had  been  tried 
by  the  Ballard  circuit  court,  and  until  after 
same  was  pending  in  the  Court  of  Appeals  of 
Kentucky.  She  states  that  V.  A.  Crice,.  sheriff 
of  Ballard  county,  did  not  deliver  her  a  copy  of 
said  summons  oa  August  9,  1913,  as  stated  in 
the  return  on  the  back  thereof,  and  did .  not 
deliver  her  a  copy  thereof  on  any  other  date. 
She  states  that  she  has  been  informed,  and  now 
avers  as  true,  that  the  said  V.  A.  Crice,  sheriff 
of  Ballard  county,  did  deliver  a  copy  of  said 
summons  to  the  defendant  Mellie  Anderson  on 
that  said  date;  but  this  defendant  was  not 
living  in  the  bouse  with  the  said  Mellie  Ander- 
son, and  she  was  not  present  when  same  was  de- 
livered to  her;  and  she  had  no  knowledge  that 
same  had  been  issued  by  the  clerk,  or  was  de- 
livered by  the  sheriff,  until  long  after  this  case 
was  tried  in  the  Ballard  circuit  court,  and  after 
the  Court  of  Appeals  had  rendered  its  opinion 
herein." 

Upon  that  motion  she  prayed  the  Judgment 
of  the  court,  quashing  the  return  on  the  sum- 
mons issued  against  her.  She  also  gave  no- 
tice to  the  bank  that  she  would  on  Monday,. 
January  6,  1919,  that  being  the  first  day  of 
the  January  term  of  the  Ballard  circuit 
Court,  file  the  motion  above  referred  to,  and 
this  notice  was  served  on  the  attorney  for 
the  bank  on  the  3d  of  January,  1919,  before 
the  motion  was  made.  On  January  9th  the 
bank  filed  a  demurrer  to  the  motion  to  quash. 
The  motion  was  supported  by  the  affidavits 
of  Mrs.  Amanda  M.  Anderson,  Mellie  Ander- 
son, and  W.  A.  Anderson,  showing  the  facts 
as  stated  in  the  motion.  J^o  affidavit  of  the 
sheriff  was  filed  by  either  party,  and  there 
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was  no  affidavit  contradicting  the  facts  stated 
In  the  motion  and  affidavits  of  appellant 
On  the  14th  of  January,  1919,  Mrs.  Anderscm 
produced  and  filed  her  "intervening  petition, 
cross-petition,  and  answer,"  in  which  she  set 
forth  fully  the  facts  with  reference  to  the 
sumdions,  and  also  showing  her  ownership 
of  the  5-acre  tract  of  land.  To  this  inter- 
vening petition,  the  prayer  is  that  she  be 
permitted  to  file  the  same  and  that  the  re- 
turn on  the  process  against  her  be  quashed, 
and  that  she  be  adjudged  the  owner  in  fee 
of  the  5-acre  tract  of  land,  and  plalntifTs 
amended  petition  against  her  be  dismissed, 
and  that  she  recover  her  cost  and  for  all 
proper  relief,  and  this  pleading  was  verified 
by  Mrs.  Amanda  M.  Anderson.  On  the  15th 
of  January,  which  was  the  next  day,  the 
<;ourt  entered  the  Judgment  appealed  from, 
by  which  it  is  adjudged  that  the  special  de- 
murrer to  the  answer,  cross-petition,  and  in- 
tervening petition,  and  amended  answer, 
cross-petition,  and  intervening  petition,  and 
to  the  separate  answer  of  W.  A.  Anderson 
be  sustained,  and,  the  intervening  petitioner 
and  W.  A.  Anderson  declining  to  plead  fur- 
ther, the  answer,  cross-petition,  and  inter- 
vening petition  and  other  pleadings  of  Aman- 
da M.  Anderson  and  W.  A.  Anderson  were 
dismissed  absolutely. 

It  would  appear  to  us  from  the  record 
that  Mrs.  Amanda  M.  Anderson  has  not  had 
her  day  in  court.  While  a  summons  was  is- 
sued against  her,  it  was  never  served  upon 
her,  and  she  had  no  information  or  knowl- 
edge that  such  pleading  had  been  filed  or 
summons  Issued  against  her  until  long  after 
the  Judgment  was  entered  in  the  Ballard 
circuit  court,  adjudging  her  to  have  no  in- 
terest whatever  in  the  5-acre  tract  of  land, 
and  the  case  has  then  been  ai^>ealed  to  thi«; 
court,  and  process  issued  on  the  appeal  and 
served  upon  her,  which  brought  her  attention 
for  the  first  time  to  the  fact  that  she  was  a 
party  to  the  action,  if  the  facts  stated  in  the 
affidavits  and  the  motion,  which  is  verified, 
be  true.  If  the  verity  of  these  affidavits  and 
motion  of  Mrs.  Anderson  be  accepted,  the 
Judgment  as  to  Mrs.  Amanda  M.  Anderson 
was  without  force  or  effect.  She  was  de- 
prived of  her  property  without  due  process 
of  law,  but  the  trial  court,  as  well  as  this 
court,  was  misled  by  the  return  on  the  pro- 
cess which  the  sheriff  mistakenly  made  aft- 
er he  delivered  the  process  to  Mrs.  Mellie 
Anderson,  instead  of  Mrs.  Amanda  M.  An- 
derson. It  appears  to  have  been  a  mistake 
on  the  part  of  the  sheriff,  and  these  facts 
are  pleaded  in  the  intervening  petition  of  Mrs. 
Anderson.  On  a  return  of  the  case  to  the 
Ballard  circuit  court  the  parties  should  be 
allowed  to  Join  issue  upon  the  question  as 
to  whether  process  was  served  upon  Mrs. 
Amanda  M.  Anderson,  and  upon  such  other 


questions  as  are  involved,  and  the  court 
will  determine  from  the  evidence  whether 
the  process  was  duly  issued  and  served  as 
appears  from  the  original  record,  and,  if  it 
was,  the  opinion  in  the  first  case,  found  in 
182  Ky.  76,  206  S.  W.  159,  wiU  control.  But 
if  the  loweir  court  should  determine  that  the 
process  was  not  so  served,  then  it  will  ad- 
judicate the  questions  presented  by  the  In- 
tervening petition  and  other  subsequent 
pleading,  in  so  far  as  Mrs.  Amanda  M.  An- 
derson \a  involved,  but  not  with  reference  to 
the  claim  of  W.  A.  Anderson. 

Judgment  reversed,  with  direction  to  pro- 
ceed in  accordance  with  this  opinion. 


KENTUCKY  TRACTION  &  TERMINAL  CO. 
V.  PEBIj. 

(Court  of  Appeals  of  Kentucky.    Sept.  30, 1919.) 

1.  Cabbibbb  ^s»318(10)^Evidbncb  Showing 
Injubt  from  Starting  Cab  While  Passen- 
oeb  axiohtinq. 

Evidence  held  to  warrant  jury  finding  that 
plaintiff  passenger  was  injured  by  being  thrown 
from  car  because  of  car  employe's  negligence  in 
abruptly  starting  car  while  plaintiff  was  alight- 
ing at  street  intersection,  and  not  as  a  result  of 
his  attempt  to  alight  from  moving  car  before  it 
reached  intersection,  as  claimed  by  defendant 
street  railway. 

2.  Cabbiers  9=:»298(1)— Not  Liable  Whebe 
Passenger  Injured  bt  a  Not  Unusual 
Jerk  of  Cab. 

A  passenger  on  a  train  or  street  car  is  not 
entitled  to  recover  damages  for  injuiy  sustained 
by  a  fall  from  the  train  caused  by  a  jerk,  un- 
less the  jerk  is  sudden,  unusual,  unnecessary, 
and  violent. 

3.  Cabbiers  «=>d03(4)-<7AB  must  wait  Until 
Pabsenqeb  has  Reasonable  Chance  to 
Alight. 

Street  car  employes,  having  stopped  car  at 
street  intersection  to  permit  passenger  to  alight, 
had  duty  to  allow  car  to  remain  standing  until 
passenger  had  reasonable  opportunity  to  alight. 

4.  Cabbdebs  ^=»303(6)— Liable  Whebe  Car 
Stabted  While  Passengeb  was  Aligixt- 

ING. 

Where  street  car,  having  stopped  to  permit 
passenger  to  alight,  suddenly  started  forward 
without  notice  to  passenger,  while  passenger 
was  alighting  from  the  car,  street  railroad  is 
liable  for  injuries  to  passenger. 

5.  Cabbiers  ^=9321(4)  —  Instruction  Not 
Misleading  by  Use  op  Words  "Defend- 
ant's Servants," 

In  action  against  street  railway  for  injuries 
to  alighting  passenger,  instruction  on  negligence 
of  car  employes  was  not  misleading  by  reason 
of  court  using  words  ^'defendant's  servants,"  in- 
stead of  designating  them  as  motorman  or  con- 
ductor. 
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a  Gabribbs    «=»347(11>  —  On    Injtjbt     to 
Aliohtino  Passenger  Neolioemoe  of  Gab 
Employes  was  tob  Jubt. 
In  action  against  street  railway  for  inju- 
ries to  alighting  passenger  from  abrupt  prema- 
ture  starting  of  car,  where  defense  was   that 
passenger  had  jumped  from  car  before  it  had 
reached  street  Intersection,  where  it  had  stopped 
to  discharge  passengers,  evidence  held  to  make 
case  for  jury. 


from    Circuit    Court,    Jessamine 


Appeal 
County, 

Action  by  Sam  Peel  against  the  Kentucky 
Traction  &  Terminal  Company.  Judgment 
for  plaintifT,  and  defendant  appeals.  Af- 
firmed. 

Wallace  Muir,  of  Lexington,  and  John  H. 
Welch,  of  Nicholasvllle,  for  appellant. 

Everett  B.  Hoover,  of  Nicholasvllle,  for 
appellee. 

SAMPSON,  J.  Appellee,  Sam  Peel,  a  man 
about  41  years  of  age,  resident  of  Jessamine 
county,  was  thrown  from  an  Interurban  car 
of  appellant  while  alighting  from  the  car  in 
the  dty  of  Lexington,  and  severely  injured. 
He  sued  for  damages,  and  recovered  a  ver- 
dict for  $5,500  against  the  traction  and  ter- 
minal company,  and  the  company  prosecutes 
this  X  appeal.  It  Insists  that  the  judgment 
entered  on  the  verdict  should  be  reversed: 
(1)  Because  the  verdict  Is  not  sustained  by 
sufficient  evidence;  (2)  The  verdict  appears 
to  have  been  given  under  the  influence  of  pas- 
sion and  prejudice;  (3)  the  court  erred  in 
Instructing  the  jury  and  In  refusing  to  prop- 
erly instruct  thepi;  (4)  the  court  erred  in 
overruling  appellant's  motion  for  peremp- 
tory instruction. 

The  evidence  Is  very  brief,  and  there  are 
but  few  controverted  points.  Appellee  Peel 
testified  that  he  boarded  the  car  on  main 
street,  in  Lexington,  as  it  was  starting  for 
Nicholasvllle;  that  he  paid  his  fare  to  the 
conductor,  whom  he  knew,  and  told  the  con- 
ductor that  he  desired  to  alight  at  Rose 
street,  the  first  stop;  that  he  then  took  a 
seat  with  some  friends,  Mr.  and  Mrs.  Clark, 
and  talked  to  them  until  the  car  arrived  at 
Rose  street,  when  he  arose,  went  to  the  plat- 
form, and  from  the  platform  on  to  the  sec- 
ond step  leading  to  the  ground,  the  car  yet 
standing;  that  suddenly  and  without  warn- 
ing to  him  the  car  jerked  forward  while  he 
was  in  the  act  of  stepping  from  same,  and 
that  he  was  thrown  face  foremost  onto  the 
paved  street,  inflicting  injuries  of  which  he 
complains.  Peel  is  sustained  in  his  evidence 
in  part  by  Mrs.  Clark,  who  testifies  to  his  be- 
ing on  the  car  and  leaving  it,  and  in  part  by 
the  conductor  of  the  car,  who  says  that  Peel 
hoarded  the  car  on  Main  street,  paid  his 
fare,  and  took  a  seat  Three  men  riding 
along  the  street  in   an  automobile  shortly 


after  the  car  left  Rose  street  found  Peel  ly- 
ing unconscious  on  South  Limestone  street 
at  or  near  its  intersection  with  Rose  street, 
at  the  point  where  the  interurban  car  usual- 
ly stopped,  or  at  least  near  that  point.  Peel 
was  removed  to  his  residence,  where  a  phy- 
sician was  immediately  called,  his  wounds 
examined,  and  he  was  later  taken  to  the 
hospital,  where  afterwards  an  operation  was 
found  to  be  necessary. 

For  the  appellant  company  the  conductor 
testified  that,  while  Peel  entered  the  car, 
paid  his  fare,  and  took  a  seat,  he  did  not 
leave  the  car  at  Rose  street;  that  the  con- 
ductor st<^ped  the  car  at  Rose  street  for  the 
purpose  of  allowing  appellee  Peel  to  alight, 
and  that  he  looked  to  see  if  Peel  was  leav- 
ing the  car,  but  that  he  did  not  see  appellee, 
and  that  the  conductor  went  onto  the  plat- 
form and  to  the  entrance  of  the  car  to  see 
if  appellee  was  there  knd  looked  on  the  steps, 
but  that  appellee  was  not  on  the  steps  nor 
on  the  car ;  vthat  he  then  started  the  car,  and 
did  not  know  what  had  become  of  Peel  un- 
til some  time  next  day,  when  he  learned  of 
his  injury.  The  motorman  testified  that  he 
was  sitting  in  the  front  end  of  the  car,  facing 
a  mirror  so  arranged  that  he  could  see  the  . 
reflection  of  passengers,  and  that  he  did  not 
see  appellee.  Peel,  leave  the  car  at  Rose 
street,  but  that  he  could  not  see  the  second 
step  from  which  Peel  claims  he  was  thrown. 
It  is  the  theory  of  appellant  company  that 
Peel  left  the  car  before  it  arrived  at  the  in- 
tersection of  Rose  street;  that  in  doing  so 
he  jumped,  or  undertook  to  leave  the  car 
whAle  it  was  in  motion,  In  order  to  save 
walking  back  half  a  block  to  his  residence, 
and  in  support  of  this  theory  the  company 
contends  that  he  was  picked  up  some  30  to 
50  feet  back  from  the  intersection.  This  is 
denied  by  Peel,  who  testifies  emphatically 
and  unequivocally  that  he  did  not  get  up 
from  his  seat  in  the  car  until  it  had  stopped 
at  Rose  street,  and  that  he  then  walked  out 
onto  the  platform  and  onto  the  steps,  and 
was  about  to  alight  from  the  car,  and  was 
holding  to  a  rod  at  the  time  the  car  started 
and  he  was  thrown  to  the  ground.  There  is 
some  little  discrepancy  in  the  evidence  as 
to  where  the  body  was  picked  up  with  ref- 
erence to  the  intersection  of  Rose  and  South 
Limestone  streets,  but  all  agree  that  it  was 
either  at  or  very  close  to  the  intersection  of 
Rose  street. 

[1]  (1,2,4)  Appellant's  contentions  Nos.  1, 
2,  and  4,  may  be  considered  together,  be- 
cause they  relate  to  the  sufficiency  of  the 
evidence  to  support  the  verdict.  From  the 
brief  statement  of  the  evidence  above.  It 
will  be  perceived  that  there  is  more  than  a 
mere  scintilla  of  evidence  «to  support  the 
verdict  While  the  conductor  and  motor- 
man  testified  positively  that  Peel  was  not  on 
the  car  when  it  stopped  at  Rose  street.  Peel 
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quite  as  positively  says  he  was,  and  lie  is 
sustained  in  this  in  part  by  Mrs.  Clark  and 
by  the  physical  fact  that  he  was  fonnd  lying 
•on  the  street  at  this  intersection.  From  this 
evidence  the  jury  not  unnaturally  arrived 
at  the  conclusion  that  the  accident  happened 
as  detailed  by  Peel.  It  was  in  their  prov- 
ince, under  the  evidence  of  this  case,  to  find 
the  facts  according  to  the  weight  of  the  evi- 
dence and  credibility  of  the  witnesses.  The 
jury  in  watching  the  witnesses  and  consider- 
ing their  manner  may  have  been  entirely  jus- 
tified in  believing  the  evidence  of  Peel  to  the 
exclusion  of  the  evidence  of  the  conductor 
who  testified  for  the  company.  The  evidence 
for  the  two  parties  on  the  point  of  how  appel- 
lee left  the  car  is  so  at  variance  that  it 
could  not  well  be  reconciled,  and  the  jury 
had  the  right  to  determine  the  facts,  and 
we  are  of  opinion  that  the  evidence  fully 
warranted  the  jury  in' determining  that  the 
accident  happened  as  related  by  Peel  and 
hlft  witnesses. 

(3)  Appellant  insists  that  instruction  No. 
1,  given  by  the  court  to  the  jury,  is  errone- 
ous in  two  respects:  (a)  It  did  not  inform 
the  jury  that  no  finding  could  be  made 
for  the  plaintiff  unless  the  jerU  which  threw 
him  from  the  car  was  unusual,  unnecessary, 
and  violent;  (b)  it  was  indefinite  in  that  it 
did  not  instruct  the  jury  that  it  was  the 
duty  of  the  motorman  to  start,  stop,  and 
otherwise  <iontrol  the  car  on  signal  from  the 
conductor. 

12,  3]  A  passenger  on  a  train  or  street  car 
is  not  entitled  to  recover  damages  for  in- 
jury sustained  by  a  fall  from  the  train, 
caused  by  a  jerk,  unless  the  jerk  is  sudden, 
unusual,  unnecessary,  and  violent,  but  that 
rule  has  no  application  to  the  facts  of  this 
case.  Here  the  car  was  stopped  by  the  con- 
ductor, according  to  his  evidence,  for  the 
purpose  of  allowing  appellee.  Peel,  to  alight 
at  Rose  street.  Mr.  Peel  says  the  car  was 
so  stopped,  and  that  he  was  then  in  the  act 
of  alighting  from  the  car  when  the  car  sud- 
denly and  without  warning  to  him  was  jerk- 
ed forward,  throwing  him  violently  against 
the  ground,  causing  his  injury.  In  such 
case  it  was  the  duty  of  the  railroad  com- 
pany to  allow  the  car  to  remain  standing  un- 
til the  appellee  had  reasonable  opportunity 
to  alight  therefrom,  and  it  was  negligence 
on  the  part  of  the  employes  of  the  company 
to  start  the  car  while  Peel  was  in  the  act 
of  alighting.  There  was  no  claim  that  Peel 
was  negligently  slow  in  leaving  the  car. 

[4]  The  court  instructed  the  jury  that  if 
it  believed  from  the  evidence  that  Peel  was 
on  the  steps  of  the  car  in  the  act  of  alight- 
ing, and  further  believed  from  the  evidence 
that  while  in  said  act,  and  before  he  had 
alighted,  the  car,  without  notice  to  the  plain- 
tiff, and  by  the  negligence  of  defendants* 
servants  in  charge  of  the  8ame»  was  caused 


to  suddenly  start  forward,  and  by  reason 
thereof  the  plaintiff  was  thrown  from  the 
car  and  injured,  the  verdict  should  be  for 
the  plaintiff.  This  very  succinctly  and  clear- 
ly stated  the  law  governing  the  case.  It 
would  have  been  improper  to  have  instruct- 
ed the  jury  that  unless  it  believed  from  the 
evidence  that  the  jerk  which  precipitated 
Peel  from  the  car  was  sudden,  unusual,  un- 
necessary, and  violent,  the  verdict  should  be 
for  the  company. 

[5]  If  the  servants,  or  either  of  them,  in 
charge  of  the  car  negligently  started  or  caus- 
ed the  car  to  start  suddenly  while  appellee 
was  alighting  therefrom,  and  the  negligence 
of  the  servant,  or  servants,  in  starting  the 
car  was  the  direct  and  proximate  cause  of 
the  Injury  of  appellee,  then  the  company 
was  liable,  and  the  Instruction,  using  the  ex- 
pression ''defendant's  servants"  instead  of 
designating  the  motorman  or  conductor,  was 
sufficient,  and  could  not  have  misled  the  jury. 

[61  As  there  was  abundant  evidence  to 
support  the  verdict  of  the  jury,  it  necos.sari- 
ly  follows  there  was  sufficient  evidence  to 
warrant  the  court  in  submitting  the  case  to 
the  jury,  and  it  is  therefore  unnecessary  to 
further  consider  the  alleged  error  of  the 
court  in  overruling  appellant's  motion  for 
peremptory  instruction. 

No  error  appearing  to  the  prejudice  of 
the  substantial  rights  of  appellant,  the  judg- 
ment is  affirmed. 


BERRY  V.  HARRISON  et  aL 
(Court  of  Appeals  of  Kentucky.    Sept  19, 1910.) 

1.  Appeal  ano  Errok  #=»1009(4)— Riview— 

BINDING  OF  ChANCEUOB. 

In  an  equity  case,  the  Court  of  Appeals, 
If  in  doubt  as  to  truth  of  a  fact  issue,  will 
adopt  chancellor's  judgment  disposing  there- 
of, and  will  reverse  juflgment  only  if  the  finding 
is  against  preponderance  of  evidence. 

2.  Partnership  ^=»242(5)— Sale  of  Intebest 
—Assumption  of  Debt— Sufficienct  of 
Evidence. 

Finding  that  buyers  of  half  interest  in  ga- 
rage business  did  not  assume  seller's  indebted- 
ncss  on  note  held  not  against  prcpouderance 
of  evidence. 

Appeal  from  Circuit  Court,  Nicholas 
County. 

Action  by  J.  M.  Berry  against  J.  W.  Harri- 
son and  another.  From  a  judgment  for  plain- 
tiff, giving  him  less  relief  than  prayed  for,  he 
appeals..  Affirmed. 

Conley  &  McCartney,  of  Carlisle,  for  appel- 
lant. 

Holmes  &  Robs  and  P.  V.  Cox,  all  of  Car- 
lisle, and  E.  M.  Dickson,  of  Paris,  for  appel- 
lees. 
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THOMAS,  J.  About  September  1,  1914, 
appellant,  J.  M.  Berry,  wbo  was  plalntiflf  be- 
low, and  E.  B,  Bowen,  as  partners  engaged 
in  tbe  automobile  business  in  Carlisle,  Ky., 
and  established  a  garage  under  the  firm  name 
and  style  of  **Main  Street  Garage."  They  con- 
tinued to  operate  the  business  under  the  firm 
name  until  about  March  25, 1916,  when  plain- 
tiff bought  the  interest  of  his  partner,  Bow- 
en,  and  within  about  three  days  thereafter  he 
began  negotiations  to  sell  a  one-half  inter- 
est therein  to  appellee  Joe  Harrison,  who, 
with  his  father,  J.  W.  Harrison,  were  de- 
fendants below,  which  negotiations  resulted 
in  a  sale  of  the  half  interest  to  defendant 
Joe  Harrison,  on  April  1,  1916,  the  consider- 
ation paid  being  $1,383.  After  that  purchase 
the  name  of  the  partnership  was  changed 
to  that  of  Berry-Harrison  Garage  Company, 
in  which  name  the  partnership  was  operated 
until  about  June  1,  1916,  when  there  was  an 
effort  made  to  Incorporate  it  in  the  partner- 
shiip  name.  The  articles  as  subscribed  show 
that  J.  M.  Berry  took  50  shares,  Joe  Harrison 
40  shares  and  J.  W.  Harrison  10  shares,  al- 
though the  latter  never  subscribed  to  the 
articles,  nor  did  any  one  ever  receive  any 
stock.  Neither  was  there  any  corporate  ac- 
tion taken,  further  than  to  subscribe  the  arti- 
cles of  Incorporation, 

On  August  16,  1916,  plaintiff  sold  his  one- 
half  interest  In  what  was  supposed  to  be  the 
corporation,  but  in  reality  onlya  partnership, 
to  defendants,  Joe  and  J.  W.  Harrison.  This 
contract  was  in  writing,  and  recites  in  sub- 
stance that  plaintiff  sold  all  of  his  interest 
in  consideration  of  $850  and  a  one-half  in- 
terest In  the  Hupmobile  agency,  which  the 
partnership  held  at  that  time;  the  Harri- 
sons agreeing  to  assume  and  pay  all  of  the 
indebtedness  of  the  Berry-Harrison  Garage 
Company  and  to  receive  all  of  its  assets. 
The  outstanding  accounts  due  the  firm 
amounted  to  about  $780,  while  the  indebt- 
edness consisted  of  an  overdraft  to  the  More- 
field  Bank  of  something  like  $802,  a  note  to 
that  bank  for  $721,  another  note  to  Evans 
Berry  for  about  $277,  and  several  notes  to 
the  First  National  Bank  of  Carlisle,  aggre- 
gating $2,635,  all  of  which  were  consolidat- 
ed by  plaintiff.  Berry,  on  the  morning  of 
April  1,  1916,  into  one  note  for  the  aggregat- 
ed amount 

Tills  suit  was  filed  by  plaintiff  against  de- 
fendants on  November  21,  1916,  upon  the  con- 
tract of  August  16, 1916,  alleging  that  defend- 
ants had  failed  and  refused  to  comply  with 
it  by  either  paying  or  satisfying  the  indebted 


that  under  the  contract  they  were  to  pay 
the  Evans  Berry  note,  which  they  alleged  had 
been  doUe ;  but  they  denied  that  they  agreed 
to  assume,  or  did  In  any  manner  assume,  the 
payment  of  the  debt  to  the  First  National 
Bank  of  $2,635 ;  that  It  was  never  mentioned 
in  the  negotiations  leading  up  to  their  pur- 
chase of  plaintiff's  interest  In  the  partnership; 
that  they  had  never  heard  of  it  until  long 
after  that  trade,  when  he  made  demand  of 
them  to  pay  it,  and  that  in  such  negotiations 
he  had  fraudulently  concealed  that  debt  from 
them. 

Subsequently  an  amended  petition  was  filed, 
seeking  to  collect  the  note  of  $850,  which  was 
i  executed  by  defendants  to  plaintiff  as  a  part 
of  the  consideration  of  the  latter's  interest. 
To  this  amended  petition  defendants  pleaded 
a  counterclaim,  consisting  of  a  number  of 
items  aggregating  something  over  $500.  Ap- 
pfoipriate  pleadings  made  the  issue,  and  after 
extensive  preparation  the  court  dismissed 
plaintiff's  petition,  in  so  far  as  it  sought  to 
charge  defendants  with  the  First  National 
Bank  debt,  but  gave  Judgment  in  his  favor 
for  the  balance  of  the  $850  note,  less  credits 
allowed,  amounting  to  $445.43;  and,  com- 
plaining of  that  judgment,  plaintiff  pros- 
ecutes this  appeal. 

It  will  thus  be  seen  that  there  are  only 
two  questions  of  fact  involved,  they  being 
whether  the  court  was  correct  in  determining 
the  issue  as  to  defendants*  assumption  of  the 
First  National  Bank  debt,  and  the  allowance 
of  the  items  mentioned  in  the  counterclaim 
as  a  credit  on  the  $850  note.  To  support  his 
contention  plaintiff  testified  that  defendant 
Joe  Harrison,  who  was  a  young  man  at  that 
time  scarcely  21  years  of  age,  had  worked  in 
the  garage  at  different  times  prior  to  April  1, 
1916,  when  he  bought  his  one-half  interest, 
and  that  he  was  familiar  with  the  assets  as 
well  as  the  liabilities  of  the  concern,  and 
must  have  known  of  the  debt  to  the  First 
National  Bank;  that  when  plaintiff  bought 
Bowen*s  interest  an  Invoice  was  made  of  all 
of  the  assets  and  liabilities.  In  which  was  in- 
cluded the  First  National  Bank  debt,  and 
that  he  sold  to  Joe  Harrison  on  April  1,  1916, 
a  one-lialf  Interest,  based  upon  the  figures  of 
the  Berry-Bowen  invoice;  that  on  several  oc- 
casions before  August  16,  1916,  he  conversed 
with  defendants  about  the  paypaent  of  the 
debt  in  question,  and  that  they  discussed 
ways  and  means  by  which  it  could  be  met. 
He  introduced  the  cashier  of  the  Morefleld 
bank,  who  said  that  on  or  about  August  26, 
1916,  after  defendants  had  satisfied  the  debts 


to  the  First   National   Bank   and    the  I  due  that  bank  which  the  partnership  owed  at 
Evans  Berry  note  of  $277,  and  praying  Judg-  •  the  time  of  the  purchase,  defendant  J.  W. 


ment  against  them  for  a  specific  performance 
of  the  contract,  by  requiring  them  to  relieve 
plaintiff  of  all  liability  on  the  two  notes,  but, 
if  that  relief  could  not  be  obtained,  he  asked 
Judgment  against  them  for  the  respective 
amounts. 
Tbe  answer  filed  by  defendants  admitted 


Harrison  asked  witness  to  see  plaintiff  and 
the  officers  of  the  First  National  Bank  of 
Carlisle,  and  ask  them  to  carry  that  debt  as 
long  as  possible  without  pushing  it  to  collec- 
tion, so  that  defendants  might  meet  it  by  the 
sale  of  automobiles.  Another  witness  for 
plaintilE  tesUfied  that  J.  W.  Harrison,  after 
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the  date  of  the  contract  In  question,  In  con- 
versation referred  to  the  E^rst  National  Bank 
debt  as  being  a  liability  against  the  partner- 
ship. 

Opposing  this  testimony,  each  of  the  de- 
fendants testified  that  they  never  knew  of  the 
existence  of  the  First  National  Bank  debt 
until  as  much  or  more  than  10  days  after 
they  executed  the  contract  sued  on.  They 
further  deny  that  Joe  Harrison  purchased  his 
one-half  interest  on  April  1,  1916,  from  the 
Invoice  made  by  plaintiff  when  he  bought 
Bowen's  interest,  but  that  the  purchase  then 
made  was  by  an  invoice  taken  on  the  29th 
and  30th  of  March  by  plaintiff  and  defend- 
ants, and  that  in  taking  that  invoice  nothing 
was  said  about  the  First  National  Bank  debt. 
They  prove,  also,  by  another  witness,  that 
while  the  latter  invoice  was  being  taken  wit- 
ness was  present,  and  it  was  entered  on  the 
same  kind  of  (paper  testified  to  by  defendants, 
and  which  invoice  was  introduced  on  the 
trial.  It  furthermore  appears  that  the  In- 
voice taken  by  plaintiff  when  he  purchased 
the  half  Interest  of  Bowen  showed  that  the 
partnership  was  indebted  more  than  all  of  its 
assets  in  the  sum  of  $22.14,  and  this,  too, 
when  the  amount  put  into  the  partnership  by 
Bowen  and  Harrison  of  $2,011  was  duplicated 
in  that  invoice,  which  Included,  as  assets  of 
the  firm  not  only  that  amount,  but  the  stock 
purchased  with  it.  Still  another  witness  tes- 
tified that  he  was  present  when  the  question 
of  paying  the  First  National  Bank  debt  was 
mentioned  to  defendants,  and  that  they  each 
denied  liability  therefor.  J.  W.  Harrison 
also  denied  the  conversation  attributed  to 
him  by  one  of  the  witnesses  with  reference  to 
the  debt  in  question.  So,  then,  the  issue  is 
in  extreme  doubt,  if  rested  alone  upon  the 
express  testimony  of  the  witnesses.  How- 
ever, there  are  a  number  of  circumstances 
which  largely  militate  against  the  contention 
of  the  plaintiff  and  correspondingly  substan- 
tiate that  of  the  defendants. 

As  we  have  heretofore  seen,  the  invoice  by 
which  plaintiff  claimed  to  have  sold  the  one- 
half  Interest  to  Joe  Harrison  on  April  1, 
1916,  showed  the  partnership  indebtedness  to 
be  $22.14  above  all  assets.  Its  good  will 
was  manifestly  worthless,  since  during  the 
two  years  of  its  existence  its  operation  had 
resulted  in  actual  loss.  Under  the  circum- 
stances, it  ifrould  be  almost  inconceivable 
that  one  would  pay  $1,383  for  a  one-half  in- 
terest In  it  If,  however,  the  $2,635  indebted- 
ness in  dispute  were  not  Included  in  the  lia- 
bilities, the  $1,383  paid  by  Joe  Harrison  would 
be  practically  one-half  of  the  book  value  of 
the  partnership's  assets.  The  plaintiff  is  con- 
tradicted by  written  evidence  in  a  number  of 
material  and  vital  points  upon  which  he  testi- 
fies. For  instance,  he  says  that  he  put  the 
$1,383  paid  to  him  by  Joe  Harrison  to  the 
credit  of  the  partnership  and  it  remained 
there ;  but  it  is  shown  by  the  records  of  the 


bank  where  the  account  was  kept  that  that 
much  money  was  later  checked  out  by  Berry, 
who  issued  checks  for  the  firm,  and  so  far  as 
the  record  shows  it  was  appropriated  to  his 
personal  use.  According  to  his  contrition  at 
that  time,  he  was  to  put  into  the  partnership 
as  an  offset  to  the  $1,383  paid  by  Joe  Harrison 
a  new  Hupmobile  and  a  new  motorcycle ;  but 
the  record  fails  to  convince  us  that  he  did 
either.  A  number  of  other  collateral  facts 
throwing  light  upon  the  main  issue  appear 
in  the  record  as  contradicting  the  theory  of 
plaintiff;  but  it  would  serve  no  useful  pur- 
pose to  go  into  an  investigation  or  an  analy- 
sis of  them.  A  number  of  items  composing 
the  counterclaim  asserted  against  the  $850 
note  which  defendants  executed  on  August 
16,  ^916,  were  admitted  by  plaintiff,  and  the 
evidence  as  to  these  disputed,  but  which  the 
court  allowed,  is  at  least  contradictory.  One 
of  such  items  is  $100,  being  one-half  of  $200 
which  plaintiff  paid  to  Bowen  in  the  purchase 
of  his  one-half  Interest,  which  was  paid  by 
him  with  a  check  on  the  firm  after  Joe  Harri- 
son purchased  a  one-half  interest;  plaintiff 
claiming  that  this  sum  was  assumed  by  Joe 
Harrison,  but  which  the  proof  shows  was  not 
correct. 

[1 , 2]  To  our  minds  this  case  is  clearly  one 
coming  within  the  well-established  rule  of 
this  court  that  on  appeal  in  equity  cases, 
if  the  mind  is  in  doub{  as  to  the  truth  of  an 
issue  of  fact,  the  judgment  of  the  chancellor 
disposing  of  It  must  be  adopted.  In  such  cas- 
es it  Is  only  when  the  evidence  preponderates 
against  the  finding  of  the  chancellor  that  his 
Judgment  will  be  reversed  by  this  court  Up- 
on no  issue  of  fact  involved  in  this  case  do 
we  find  any  preponderance  of  evidence  against 
the  finding  of  the  chancellor,  and  his  judg- 
ment will  have  to  be,  and  it  is*  afi^rmed. 


KRATZ  V.  SliAUGHTER'S  EX'RS. 
(Court  of  Appeals  of  Kentucky.    Oct  3,  1919.) 

1.  Tbusts  <8=»191(2)— Poweb  of  Sale  iw 
Tbust  Deed  Implied. 

Though  no  express  power  of  sale  is  contain- 
ed in  an  instrument  creating  a  trust,  such  a 
power  will  be  implied,  when  necessary,  in  order 
to  carry  out  the  purpose  of  the  trust  and  the 
duties  of  the  trustee;  no  particular  form  of 
words  being  necessary. 

2.  CHABrriES  €=>48(2)  —  Will  Giving  Pow- 
eb  of  Sale  to  Tbubtees  fob  Ghabitable 
pubposes— "fu  n  ds." 

Will  giving  trustees  or  their  successors  the 
absolute  discretion  to  determine  to  what  causes 
and  activities  of  a  church  the  funds  bequeathed 
to  it  should  be  devoted,  etc.,  held  to  have  creat- 
ed in  the  trustees  a  power  to  sell  realty; 
"funds"  not  having  been  used  in  the  sense  of 
personal  estate,  but  to  include  all  property  of 
every  kind  devised. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fund.] 


»For  other  cases  see  Bome  topie  and  KST-NUIIBBR  In  all  Key-Nombered  Dlsests  and  IndezM 
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3.  Chabities  ^=»22(2)— Tebtamiswtabt  Trust 
Sufficiently  Specific  ab  to  Ghabitable 

PUBPOSE. 

Testamentary  trust,  specitying  the  Southern 
Presbyterian  Ohurch  as  the  object  of  testatrix's 
bounty,  and  investing  her  ezecntors  and  trustees 
with  discretion  to  select  the  particular  activities 
of  the  church  to  which  the  property  should  be 
applied,  held  sufficiently  specific  to  come  within 
Ky.  St.  §  317,  specifying  what  devises  for  char- 
itable purposes  shall  be  valid. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Suit  by  Fannie  Latham  Slaughter's  execu- 
tors against  Paul  Kratz.  From  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

R.  O.  Logan,  of  Louisville,  for  appellant 
Humphrey,  Crawford,  Middleton  &  Humph- 
rey, of  Louisville,  for  appellees. 

CLAY,  C.  Fannie  Latham  Slaughter,  a 
resident  of  Louisville,  died  leaving  a  will 
which  was  probated  by  the  Jefferson  county 
court  on  March  10,  1910.  Charles  R.  Hemp- 
hill and  John  J.  Davis  qualified  as  executors 
and  trustees  under  her  wllL  On  March  15, 
1919.  Paul  Kratz  entered  into  a  contract 
with  the  executors  and  trustees,  by  which  he 
agreed  to  purchase  from  them  a  house  and 
lot,  known  as  1145  Cherokee  Road,  for  the 
•  sum  of  $5,000.  One  of  the  terms  of  the  pur- 
chase was  that  the  title  to  the  property 
should  be  clear,  marketable,  and  unincumber- 
ed. Kratz  declined  to  comply  with  the  con- 
tract of  purchase,  on  the  ground  that  the 
•executors  and  trustees  had  no  power  to  con- 
vey the  property.  Thereupon  suit  was 
brought  for  specific  performance,  and  Judg- 
ment was  rendered  granting  the  relief  pray- 
ed for.    Kratz  appeals. 

The  material  parts  of  the  will  are  as  fol- 
lows: 

"1.  It  is  my  desire  that  my  just  debts  and 
last  illness  and  funeral  expenses  be  paid  as 
promptly  as  practicable. 

**2.  I  give,  will,  devise  and  bequeath  my  resi- 
dence, 1145  N.  W.  corner  Cherokee  Road  and 
Slaughter  Ave.,  at  present  occupied  by  Mrs.  A. 
D.  McCulloch,  to  my  residuary  legatee. 

"3.  X  give,  will,  devise  and  bequeath  all  va- 
cant and  improved  property  that  I  may  own  at 
my  death  to  my  residuary  legatee,  the  Southern 
Presbyterian  Church,  U.  S.,  on  Glenmary  Ave., 
north  of  Everett  Ave. 

"4.  When  Glenmary  avenue  shall  be  extended 
N.  B.  of  Willow  Ave.  I  will,  give,  devise  and  be- 
queath 225  feet  of  ground  on  the  S.  B.  comer 
of  Glenmary  Ave.  and  Ray  Ave.  for  an  uncut 
stone  chapel  to  be  erected  in  the  center  of  75 
ft.  on  the  comer  and  later  an  uncut  stone  church 
in  the  center  of  100  ft  adjoining,  and  a  two 
story  and  a  half  uncut  stone  parsonage  in  the 
center  of  60  feet  adjoining  the  church,  all  build- 
ings to  be  set  40  feet  from  property  line  in 
Glenmary  Ave.,  all  buildings  to  be  of  Gothic 
architecture.  I  desire  the  above  plan  carried 
out  in  detail. 


'*5.  I  give,  wiH,  devise  and  bequeath  all  the 
ground  I  may  own  at  my  death  on  Glfnmary 
Ave.,  northeast  of  Willow,  and  the  ground  I 
own  on  Basset  Ave.  to  be  sold  and  proceeds  used 
in  paying  for  the  construction  of  the  chapel, 
church  and  manse  on  Glenmary  and  Ray  Aves. 
I  have  r^uested  the  Rev.  Charles  R.  Hemphill 
and  Mr.  John  J.  Davis  to  act  as  my  trustees 
and  executors,  and  they  will  dispose  of  the 
ground  speedily  as  circumstances  will  permit 
either  at  public  or  private  sale,  and  they  are 
authorized  to  make  all  necessary  deeds.  All 
the  above  described  and  bequeathed  property  is 
to  be  used  for  residence  property  only,  not  less 
than  two  story  and  a  half  houses  and  all  to 
be  set  back  forty  feet  from  the  property  line.** 

(Clauses  6,  7,  8,  9,  10,  and  11  relate  to  prop- 
erty devised  or  bequeathed  to  others  than  the 
Southern  Presbyterian  Church.) 

"12.  I  give,  will,  devise  and  bequeath  my  re- 
maining Green  street  property,  and  all  bonds, 
stodcs  and  notes,  real  and  personal  property 
not  otherwise  disposed  of,  to  my  residuary 
legatee,  the  Southern  Presbyterian  Church,  U. 
S.',  to  be  disposed  of  by  the  trustees  and  execu- 
tors named  in  my  will  as  therein  provided. 

**13L  Should  any  contest  arise  over  any  of  the 
provisions  of  my  will,  I  request  my  lawyer, 
trustee  and  executor  to  defend  this  my  last  will 
and  testament  through  the  courts,  and  if  neces- 
sary to  the  Supr^eme  Court;  having  disposed  of 
my  property  as  I  pleased,  I  wish  an  the  re- 
quirements complied  with.  Said  trustees  and 
executors  shall  receive  the  same  compensation 
as  real  estate  agents,  and  no  bond  or  security 
shall .  be  required  of  them.  Should  either  of 
them  die,  the  chancery  branch  of  the  Jefferson 
circuit  shall  appoint  a  lawyer,  regular  male 
member  of  the  Southern  Presbyterian  Church, 
U.  S.,  and  a  minister  of  the  same  church  to  take 
the  place  of  the  deceased,  to  carry  out  the  above 
trusts. 

"Any  other  estate  not  disposed  of  by  me,  I 
give,  will,  devise  and  bequeath  to  the  trustees 
and  executors  before  named  upon  the  trusts  set 
forth  above.  The  trustees  named  herein,  or 
their  successors  in  office,  shall  have  the  absolute 
discretion  to  determine  to  what  causes  and  ac- 
tivities of  the  Southern  Presbyterian  Church 
the  funds  bequeathed  to  it  herein  shall  be  devot- 
ed and  in  what  proportions,  except  that  none 
shall  be  expended  for  theological  seminaries,  and 
if  within  the  time  of  five  years  from  my  death 
it  should  not  seem  to  them  wise  to  erect  the 
chapel,  church  and  manse  provided  for  herein 
in  clause  4,  then  said  trustees  are  authorized 
and  directed  to  sell  all  of  said  ground  and  ap- 
ply the  proceeds  thereof  to  the  causes  of  the 
Southern  Presbyterian  Church  in  the  same  man- 
ner and  to  the  same  extent  as  the  other  property 
devised  for  the  benefit  of  said  Southern  Pres- 
byterian Church." 

[11  The  property  In  question  was  devised 
by  clause  2  of  the  will,  and  no  express  power 
is  given  to  the  executors  and  trustees  to  sell 
this  particular  piece  of  property.  However, 
it  is  the  rule  that,  even  if  no  express  power 
of  sale  is  contained  in  the  instrument  creat- 
ing a  trust,  such  a  power  will  be  implied 
when  necessary  in  order  to  carry  out  the  pur- 
pose of  the  trust  and  the  duties  imposed  upon 
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the  trustee.  89  Gyc.  851.  To  that  end  no 
particular  form  of  words  Is  necessary.  Any 
words  which  show  an  intention  to  create  such 
power,  or  which  impose  duties  upon  a  trustee 
that  he  cannot  perform  without  a  sale,  will 
necessarily  create  a  power  of  sale  In  the 
trustee.  Perry  on  Trusts,  §  766;  Cherry  v. 
Greene,  115  111.  591,  4  N.  E  257;  Illinois 
Christian  Missionary  Society  v.  American 
Christian  Missionary  Society,  277  111.  198, 
115  N.  B.  118.  And  for  a  like  reason  a  power 
of  sale  may  be  implied  from  words  which 
confer  an  authority  or  discretion  respecftng 
the  property  in  question,  which  the  trustee 
cannot  fully  exercise  without  a  sale  of  the 
property.    ' 

[2]  In  our  opinion  the  controlling  provi- 
sion of  the  will  is  the  second  paragraph  of 
clause  18,  which  gives  to  the  trustees  named 
therein,  or  their  successors  In  office,  "the  ab- 
solute discretion  to  determine  to  what  causes 
and  activities  of  the' Southern  Presbyterian 
Church  the  funds  bequeathed  to  it  herein 
shall  be  devoted,  and  in  what  proportions, 
except  that  none  shall  be  expended  for  theo- 
logical seminaries."  After  providing  that  if, 
within  the  time  of  five  years  from  the  death 
of  the  testatrix,  it  should  not  seem  wise  to 
erect  the  church,  chapel,  and  manse  provided 
for  in  clause  4,  the  paragraph  concludes  by 
saying: 

"Then  said  trustees  are  authorized  and  direct- 
ed to  sell  all  of  said  ground  and  apply  the  pro- 
ceeds thereof  to  the  causes  of  the  Southern  Pres- 
byterian Church  in  the  same  manner  and  to  the 
same  extent  as  the  other  property  devised  for 
the  benefit  of  said  Southern  Presbyterian 
Church." 

Since  the  trustees  were  authorized  to  apply 
the  proceeds  of  the  chapel,  church  and  manse 
"in  the  same  manner  and  to  the  same  extent 
as  the  other  property  devised  for  the  benefit 
of  said  Southern  Presbyterian  Church,"  we 
think  it  clear  that  the  word  "funds"  was  not 
used  In  the  sense  of  "personal  estate,"  but 
was  Intended  to  include  all  property  of  every 
kind  devised  to  the  Southern  Presbyterian 
Church.  That  being  true,  the  trustees  were 
given  the  absolute  discretion  to  determine  to 
what  causes  and  activities  of  the  Southern 
Presbyterian  Church  all  the  property  devised 
to  it,  Including  the  property  in  question, 
should  be  devoted,  and  in  what  proportions, 
with  the  exception  that  none  of  it  should  be 
expended  for  theological  seminaries.  Under 
this  authority  they  have  the  absolute  right  to 
determine  that  one-third  of  the  property  in 
question  shall  be  devoted  to  Sunday  schools, 
one-third  to  church  construction,  and  one- 
third  to  missions,  or  to  apportion  the  property 
to  any  other  activities  that  they  might  de- 
sire. Manifestly,  this  discretion  could  not  be 
fully  exercised  without  a  sale  of  the  property, 
and  we  therefore '  conclude  that  the  words 


conferring  the  discretion  were  sufDcient  to 
create  a  power  of  sale. 

[3]  Another  contention  is  that  the  devise 
to  the  Presbyterian  Church  Is  void,  because 
not  sufficiently  spedflo  to  come  within  the 
provisions  of  section  317,  Kentucky  Statutes, 
which  provides  in  part  that  all  devises  for 
charitable  purposes  shall  be  valid  if  the  de- 
vise shall  point  out  with  reasonable  certainty 
the  purposes  and  benefldaries  of  the  charity. 
In  construing  this  section,  it  has  been  held 
that,  as  it  is  necessarily  uncertain  and  in- 
determinate who  the  ultimate  beneficiaries  of 
the  charitable  trust  are  to  be,  they  cannot  be 
named  or  selected  in  advance;  and  if  the 
class,  of  beneficiaries  be  named  In  general 
language  or  outline,  leaving  to  the  trustee 
the  discretion  to  select  from  the  class  named 
as  beneficiaries  the  immediate  objects  of  the 
testator's  benefaction,  the  trust  is  sufiSciently 
certain.  Following  this  rule,  a  bequest  of  a 
fund  '*for  educating  some  poor  orphans  in 
this  county,  to  be  selected  by  the  county 
court,"  was  held  sufiaclently  specific  Moore's 
Heirs  v.  Moore's  Devisees,  4  Dana,  354,  29 
Am.  Dec.  417.  In  Crawford's  Heirs  v.  Thom- 
as et  al.,  114  Ky.  484,  54  S.  W.  197,  55  S.  W. 
12,  a  bequest  of  a  fund  to  a  trustee  to  be  ex- 
pended "in  securing  an  evangelist,"  and  "in 
the  advancement  of  the  principles  of  primi- 
tive Christianity  as  taught  by  the  Christian 
Church,"  was  upheld.  In  Thompson's  Ex'r  v. 
Brown,  116  Ky.  102,  75  S.  W.  210,  62  L.  R.  A. 
398, 105  Am.  St.  Rep.  194,  the  court  sustained 
a  bequest  of  a  fund  to  an  executor  to  be  dis- 
tributed "to  the  poor  in  his  discretion."  In 
Kasey  v.  Fidelity  Trust  Co.,  131  Ky.  609,  115 
S.  W.  739,  a  charitable  trust  in  a  will,  provid- 
ing that  property  should  be  held  by  a  speci- 
fied trust  company  as  an  endowment  fund 
for  a  specified  Bible  Society,  and  that  the  in- 
terest on  the  endowment  should  be  paid  to 
the  society,  to  be  used,  "not  in  paying  pre-ex- 
isting debts  of  the  society,  but  in  distributing 
the  Bibles  to  the  destitute  of  the  earth,"  was 
held  sufficiently  definite.  And  in  the  recent 
case  of  Miller  v.  Tatum,  181  Ky.  490,  205 
S.  W.  557,  a  bequest  of  property  "to  foreign 
missions.  In  this  respect  I  regard  Japan  as 
an  important  field,  and  if  Brother  M.  is  then 
living  and  in  Japan,  regard  him  as  a  good 
and  worthy  man  to  invest  the  money,"  was 
held  valid,  as  was  also  a  bequest  of  money 
to  "be  sent  to  the  country,  and  destitute 
places,  that  the  poor  may  have  the  gospel 
preached  to  them." 

In  the  present  case,  the  testatrix  selected 
the  Southern  Presbyterian  Church  as  the  ob- 
ject of  her  bounty,  and  invested  her  execu- 
tors and  trustees  with  the  discretion  to  select 
the  particular  activities  of  the  church  to 
which  the  property  bequeathed  and  devised 
should  be  applied,  and  in  our  opinion  the 
trust  is  sufficiently  definite,  and  la  therefore 
valid. 

Judgment  affirmed. 
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JONES  et  al. 

Sept  23, 


(Coort  of  Appeals  of  Kentucky. 
1019.) 

1.  JuDOiTENT  «5»250— Fob  Fuwds  Left  With 
Defendant  £bboneous  When   Lien  De- 

CLABED    ON   LaND   DeVISEP. 

In  administrator's  action  to  recover  funds 
left  by  decedent  with  defendant  for  safe-keeping 
and  not  repaid  or  accounted  for,  court  had  no 
right  to  make  amonnt  due  a  lien  upon  a  house 
and  lot  devised  to  defendant  which  had  become 
her  homestead,  or  order  defendant  to  reconvey 
house  and  lot  to  decedent's  heirs,  where  will 
had  been  duly  probated  and  house  and  lot  were 
not  involved  in  the  action. 

2.  Appeal  and  Ebbob  •€=»797(3)--Dei,at  in 
Filing  Tbanscbipt  Waived  by  Submis- 
sion OF  Cause. 

Where  appellant  failed  to  file  transcript 
within  required  time  under  Civ.  Code  Prac. 
§  738,  appellees  could  have  obtained  a  dismiss- 
al of  the  appeal  by  filing  motion  to  dismiss  at 
any  time  on  or  before  the  submission  of  the  case, 
but  by  failure  to  make  motion  before  submis- 
sion of  case  they  waived  objection. 

3.  Appeal  and  Ebboe  «=»14(1)— On  Dismiss- 
al FOB  Failube  to  File  Tbanscbipt  Sec- 
ond Appeal  Allowed. 

Where  appeal  is  dismissed  on  appellee's 
motion  because  of  appellant's  failure  to  file 
transcript  within  required  time  under  Civ. 
Code  Prac.  §  738,  clerk  of  Court  of  Appeals 
may  grant  another  appeal. 

4.  Appeal  and  Ebbob  «=»905— On  Pabtial 
Tbanscbipt  Pbesumption  that  Entibb 
Recobd  Would  Sustain  Judgment. 

Where  there  is  a  partial  transcript  of  the 
record,  the  presumption  is  that,  had  record 
been  copied  in  whole  it  would  have  sustained 
the  judgment. 

5.  Appeal  and  Ebbob  ^t=»005— Whebe  Rec- 
obd Sufficient  as  to  Pabt  of  Judgment 
Complained  of.  No  Pbesuicption  that  Bn- 
TiBE   Recobd  Would   Sustain  It  Nbobs- 

SART. 

The  rule  that  where  there  is  a  partial 
transcript  of  the  record,  it  will  be  presumed 
that  the  record,  if  it  had  been  copied  in  whole, 
would  have  sustained  the  judgment  has  no 
application,  where  all  the  record  pertaining 
to  that  part  of  the  judgment  complained  of  is 
before  the  court, 

6.  Work  and  Labob  ^=8>13— One  Contbact- 

ING  TO  BOABD  AND  CaBB  FQB  RELATITE  CAN- 
NOT Recover  fob  Nubsinq. 
One  who  agreed  to  board,  lodge,  and  care 
for  an  aged  relative  at  stipulated  compensa- 
tion could  not  recover  additional  compensation 
for  nursing  the  relative  during  illness,  in  ab- 
sence of  express  contract  providing  for  addi- 
tional compensation  for  such  services. 

Appeal  from  Circuit  Court,  Laurel  County. 

Action  by  Margaret  J.  Jones,  administra- 
trix, and  others  against  Hester  McCormick, 


settlement  of  tbe  estate  of  Elizabetb 
May,  deceased.  From  Judgment  rendered  de- 
fendant appeals.  Affirmed  in  part  and  re- 
versed in  part 

W.  L.  Bniner,  of  London,  for  appellant. 
H.  C.  Clay,  of  London,  for  appellees. 

SAMPSON,  J.  This  action  was  instituted 
for  the  settlement  of  the  estate  of  Elizabeth 
May,  deceased,  and  during  the  taking  of  evi- 
dence it  was  discovered  that  a  short  time 
before  the  death  of  Mrs.  May  she  had  en- 
tered into  a  contract  with  appellant,  Hester 
McCormick,  to  board  and  care  for  her,  and 
while  Mrs.  May  was  boarding  with  Mrs. 
McCormick  she  became  sick,  and  directed 
Mrs.  McCormick  to  go  to  the  First  National 
Bank  of  East  Bernstadt  and  receive  Mrs. 
May's  entire  deposit  in  that  bank,  amounting 
to  $325.60.  At  a  later  date  a  debtor  of  Mrs. 
May  came  to  the  house  and  paid  $544  to  Mrs. 
May,  and  ^e  immediately  passed  it  over  to 
Mfs.  McCormick  for  safe-keeping.  Mrs. 
May's  Illness  became  more  serious,  and  on 
October  14,  1913,  she  made  her  last  will,  in  . 
which  she  devised  to  Mrs.  McCormick  a 
small  house  and  lot  in  East  Bernstadt,  in 
which  they  at  the  time  resided.  This  prop- 
erty was  supposed  to  be  worth  about  $350. 
In  the  preparation  of  the  action  to  settle  the 
estate  of  Mrs.  May  Mrs.  Hester  McCormick 
gave  her  deposition  In  which  she  related 
these  facts.  Thereupon  ^n  amended  petition 
was  filed  on  February  15,  1916,  making  Mrs. 
McCormick  a  party  defendant,  with  a  prayer 
for  Judgment  against  her  for  $844.60,  and 
that  "a  lien  upon  the  house  and  lot  described 
in  the  petition  as  the  Hattie  Swanner  place 
in  East  Bernstadt,  Ky.,*'  be  adjudged.  Final- 
ly the  parties  pleaded  to  an  issue,  it  being 
alleged  by  Mrs.  McCormick  that  she  entered 
Into  a  verbal  contract  with  Mrs.  May  at  the 
time  Mrs.  May  came  to  her  house  to  live, 
whereby  Mrs.  McCormick  was  to  board,  lodge, 
and  care  for  Mrs.  May  In  consideration  of 
Mrs.  May  paying  to  Mrs.  McCormick  $5  per 
month,  provide  a  house,  rent  free,  to  Mrs. 
McCormick  in  which  to  live,  and  in  case  Mrs. 
May's  health  declined  and  her  condition 
became  serious,  then  Mrs.  May  was  to  pay 
Mrs.  McCormick  such  further  sum  as  would 
reasonably  compensate  Mrs.  McCormick  for 
the  care  and  attention  required  by  Mrs.  May 
during  such  sickness;  that  the  said  sum  of 
$325.60  received  by  Mrs.  McCormick  from 
the  bank  for  Mrs.  May  was  applied  upon  this 
account  except  $25  that  was  paid  to  Dr. 
Morris  for  attending  Mrs.  May;  that  the 
$544  received  by  Mrs.  McCormick  from  Mrs. 
May  was  also  applied  to  the  account  for  board 
and  care  rendered  to  Mrs.  May,  and  that  Mrs. 
May's  estate  was  then  indebted  to  Mrs.  Mc- 
Cormick in  n  balance  of  $945.40,  which  was 
due  and  unpaid,  and  she  prayed  judgment 
against    the    administratrix    for    said    sum. 


^saFor  other  cases  see 
214  S.W.— 56 
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The  pleading  further  alleged  that  Mrs.  May 
had  given  to  Mrs.  McCormick  the  house  and 
lot  In  which  they  lived  as  further  consider- 
ation for  the  nursing  and  attention  received 
during  her  illness. 

All  these  allegations  were  traversed  by  the 
ndministratrix,  except  she  admitted  that 
Mrs.  McCormick  had  received  the  $305.60 
and  the  $544  of  money  belonging  to  Mrs.  May, 
and  further  admitted  that  Mrs.  May  had 
willed  the  house  and  lot  to  Mrs.  McCormick. 

Proof  was  taken  in  support  of  the  issues, 
and,  the  case  being  submitted  for  Judgment, 
the  court  entered  a  decree,  Onding  the  con- 
tract made  between  Mrs.  May  and  Mrs.  Mc- 
Cormick with  reference  to  the  board  and 
care  to  contain  only  these  conditions:  That 
Mrs.  McCormick  was  to  receive  board,  and 
care  for  Mrs.  May,  for  which  Mrs.  May  was 
to  pay  her  $5  per  month  and  furnish  a  house 
in  which  they  all  should  live.  That  part  of 
the  contract  alleged  by  Mrs.  McCormick  under 
(vhlch  she  claimed  additional  compensation 
during  the  sickness  of  Mrs.  May  was  rejected 
oy  the  court  as  unproven.  However,  the 
Judgment  allowed  Mrs.  McCormick  the  $5 
per  month  board  which  had  been  paid  by 
Mrs.  May  and  the  further  sum  of  $300.60 
which  had  been  received  by  Mrs.  McCormick 
from  the  bank  and  applied  to  her  own  uses, 
but  the  court  adjudged  the  $544  received  by 
Mrs.  McCormick  from  Mrs.  May  for  safe- 
keeping to  belong  to  the  estate,  and  adjudged 
Mrs.  McCormick  indebted  to  the  estate  of 
Elizabeth  May  in  said  sum.  The  court  fur- 
ther found  that  Mrs.  May  executed  a  will  by 
which  she  devised  the  house  and  lot  in  East 
Bernstadt  to  Mrs.  McCormick.  With  all 
these  findings  we  heartily  concur,  but  are  at 
a  loss  to  understand  upon  w^hat  the  learned 
trial  Judge  based  the  remainder  of  the  Judg- 
ment, which  is  as  follows: 

"It  further  appearing  that  said  Hester  Mc- 
Cormick is  insolvent  and  said  house  and  lot 
is  worth  not  exceeding  $300,  the  court  is  of  the 
opinion  that  it  was  not  the  intention  of  said 
Elizabeth  May  that  said  Hester  McCormick 
should  receive  from  her  estate  $544  and  said 
house  and  lot,  but  that  she  only  intended  to 
make  provision  for  the  payment  of  a  reasonable 
amount  for  her  services  in  caring  for  her  in  her 
last  illness.  For  this  reason  it  is  further  ad- 
judged that  the  defendant,  Hester  McCormick, 
be  required  to  elect  now  as  to,  whether  she 
will  pay  said  $544  as  herein  adjudged,  or  re- 
convey  said  house  and  lot  to  said  devisees  of 
said  Elizabeth  May,  and  she  now  having  elect- 
ed to  retain  said  $544,  and  having  declined  to 
pay  same,  or  any  part  thereof,  she  is  ordered 
and  directed  to  immediately  convey  .said  house 
and  lot  to  said  devisees,  plaintiffs  and  defend- 
ants herein,  Cora  D.  Smith,  etc.,  •  •  •  and, 
said  Hester  McCormick  having  refused  to  make 
said  conveyance,  it  is  adjudged  that  the  mas- 
ter commissioner  of  this  court  now  make  the 
same,  and  said  commissioner  is  now  ordered  and 
d^ected  to  prepare  and  report  to  this  court 
for  its  approval  a  deed  of  conveyance  for  said 
property  as  herein  ordered,  and  it  is  further 


ordered  that  a  writ  of  possession  may  Issue 
in  favor  of  said  devisees  against  said  Hester 
McCormick  at  any  time  after  January  1,  1918." 

[1]  The  house  and  lot  was  not  in  contro- 
versy. The  win  had  been  duly  and  regularly 
probated  in  the  Laurel  county  court,  and  was 
not  contested.  No  appeal  had  beei  pros- 
ecuted from  the  Judgment  probating  the  wllL 
The  title,  therefore,  to  the  house  and  lot 
w^as  duly  and  regularly  vested  In  Hester  Mc- 
Cormick at  the  time  of  the  institution  of  this 
action,  and  Mrs.  McCormick  was  in  posses- 
sion thereof.  While  Mrs.  McCormick  bad  re- 
ceived from  Mrs.  May  at  the  Instance  of 
Mrs.  May  the  sum  of  $644  to  be  held  for  the 
use  and  benefit  of  M^.  May,  and  while  this 
sum  had  not  been  repaid  or  accounted  for  oy 
Mrs.  McCormick,  it  was  not  within  the 
province  of  the  trial  court  to  adjudge  said 
sum  a  lien  upon  the  house  and  lot,  which 
was  the  homestead  of  Mrs.  McCormick.  The 
obligation  was  one  in  personam  and  not  in 
rem.  There  is  no  pleading  or  proof  in  the 
record  which  sustains  the  Judgment  in  so  far 
as  it  attempts  to  subject  the  house  and  lot 
to  the  payment  of  the  $544.  It,  therefore, 
appears  that  the  Judgment,  in  so  far  as  it 
uhdertalces  to  subject  the  house  and  lot  to 
the  payment  of  this  obligation  or  to  compel 
the  appellant  to  reconvey  the  house  and  lot 
to  the  heirs  of  Mrs.  May,  is  erroneous  and 
must  be  reversed. 

The  appellant  in  her  brief  insists  only 
that  the  Judgment  is  erroneous,  in  that  It  Is 
not  supported  by  the  pleadings  or  proof,  es- 
pecially that  part  which  directs  the  master 
commissioner  for  and  on  behalf  of  Mrs.  Mc- 
Cormick to  convoy  the  house  and  lot  to  the 
heirs  of  Mrs.  May.  Appellees'  brief  insists 
that  the  Judgment  should  not  be  disturbed 
for  three  reasons:  (1)  That  the  transcript 
was  not  filed  within  ttie  tinte  fixed  by  sec- 
tion 738,  Civ.  Code  Prac.,  and  the  appeal 
should  he  dismissed ;  (2)  the  transcript  is  in- 
complete, and,  being  so,  this  court  is  unable 
to  determine  whether  the  pleadings  support 
the  Judgment,  and  the  Judgment  must  there- 
fore be  afllrmed  under  our  well-established 
rule  that  the  presumption  will  be  indulged  in 
such  case  that  the  uncertified  part  of  the 
record,  if  presented,  would  sustain  the  Judg- 
ment of  the  lower  court;  (3)  there  was  no 
express  contract  alleged  or  proven  by  Mrs. 
McCormick  which  would  entitle  her  to  re- 
cover for  services  rendered  to  an  aged  rela- 
tive residing  in  her  family.  Let  ns  consider 
these  three  contentions  separately. 

(1)  The  Judgment  appealed  from  was  ren- 
dered at  the  October  term  of  the  Laurel  cir- 
cuit court,  December  1,  1917.  The  tran- 
script was  not  filed  In  this  court  ontll  August 
22,  1918.  The  appeal  was  granted  below. 
By  section  738,  Civ.  Code  Prac,  it  is  pro- 
vided: 

"The  appellant  shall  file  the  transcript  is 
the  office  of  the  derk  of  the  Court  of  Appeals  at 
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least  twenty  dajs  before  the  first  day  of  the 
second  term  of  said  court  next  after  the  grant- 
ing of  the  appeal,  unless  the  oonrt  extend  the 
time;   as,  for  cause  shown,  the  court  may  do.** 

[2, 3]  The  first  term  of  this  oovrt  conven- 
ing after  the  entry  of  the  judgment  in  the 
liEnrel  drenit  court  met  the  first  Monday  in 


and  to  which  flbe  was  not  a  party  la  wholly 

unimportant  so  far  as  this  case  is  concerned. 

[<]  (3)  We  have  several  times  written  that 

where  relatives  live  together  in  the  same 

family,  the  presumption  will  be  that  they  do 

so  live  by  mutual  consent  for  the  convenience 

__  ^^         ^  *«.  ^'  ^^^  other,  and  that  each  receives  some 

J^ui'ry,  1018.    The  «M»^"t^  befo'IS'th^  ^°®^*  ''^™  *^®  arrangement,  and  that  one 


convening  of  which  he  was  required  to  file 
his  transcript  at  least  70  days,  met  In  April* 
1018.  There  was  no  extension  of  time  grant- 
ed for  the  filing  of  the  transcript,  and  the 
filtug  of  the  transcript  on  August  22d  was 


is  not  to  compensate  the  other  for  services 
rendered  unless  the  claim  for  such  compensa-< 
tlon  be  supported  by  clear  and  convincing 
proof  of  an  express  contract.  Armstrong's 
Adm'r  v.  Shannon,  177  Ky.  547,  107  8.  W. 


too  late.  The  appellees  could  have  taken  ^''^^^L\^''^^^'' A^?^\}^  ^\?^h 
advantage  of  this  delay  and  obtained  a  dls-|l^  ^  W.  387,  A^.  Gas.  19130.  306;  BaUard 
missal  of  the  appeal  by  filing  a  motion  to  dls- '  J- Bollard.  177  Ky.  260,  107  8  W^  ^'P'^ 


miss  the  appeal  at  any  time  on  or  before  the 
submission  of  the  case,  but  not  afterwards. 
Ko  such  motion  was  entered,  and  the  appeal 
was  not  dismissed.  Bailey  v.  L.  &  N.  R.  R.  Gq., 
44  S.  W.  105,  10  Ky.  Law  Rep.  1617;  Seibert 
V.  Grief,  86  S.  W.  070,  27  Ky.  Law  Rep.  824; 
Sandy  River  v.  Gaudell,  108  Ky.  107,  56  S.  W. 
18,  21  Ky.  Law  Rep.  1647.  By  her  failure  to 
enter  such  motion  she  waived  the  objection. 


trial  court  was  of  opinion  that  Mrs.  McCor- 
mick  did  not  prove  an  express  contract  with 
Mrs.  May  for  additional  compensation;  and, 
while  there  is  some  evidence  on  each  side,  we 
are  inclined  to  the  opinion  that  the  Judgment 
of  the  lower  court  is  sustained  by  the  weight 
of  the  evidence.  We,  therefore,  conclude  that 
the  judgment  must  be  affirmed  In  all  respects 
eiscept  in  so  far  as  it  directs  the  master 


and  it  is  now  too  late  to  urge  a  dismissal  of  «>mnais^on  of  the  Laurel  drralt  court  to  con 
the  appeal  on  this  ground.  Welch  v.  Nation-  ^^^  ^^^  M™-  McGormick  the  house  and  lot  in 
al  Gush  Register  Co.,  103  Ky.  102,  44  S.  W.  ^^  Bernstadt  to  the  heirs  of  Mrs.   May 


640.  10  Ky.  Law  Rep.  1857;  Edwards  v. 
Logan,  60  S.  W.  800,  24  Ky.  Law  Rep.  678; 
Nlckell  V.  Citis^s'  Bank,  100  Ky.  641,  60  a 
W.  408,  22  Ky.  Law  Rep.  1257.  Had  the  ai>- 
peal  bpen  dismissed  on  motion  another  ap- 
peal might  have  been  granted  by  the  clerk  of 
this  court.  Edleson  v.  Edleson,  173  Ky.  252, 
100  S.  W.  1083. 

[4,  S]  <2)  The  transcript  is  incomplete. 
Only  a  part  of  the  pleadings  are  copied. 
The  original  petition  Is  not  in  the  record,  nor 
is  there  an  answer  or  other  pleading  filed 
previous  to  the  amended  petition,  which  is 
the  beginning  of  the  transcript  tn  this  case. 
Just  what  the  petition  or  other  pleading 
contained  we  cannot  surmise.  We  cannot 
say  whether  they  support  the  Judgment  ren- 
dered by  the  lower  court  or  not  But  we  do 
know  the  admission  of  the  pleading  of  ap- 
pellee that  Mrs.  May  devised  the  house  and 
lot  to  Mrs.  McCormick  is  sufficient,  being  a 
subsequent  pleading  to  bind  the  appellees  and 
to  prevent  their  asserting  a  lien  upon  the 
house  and  lot  in  question.  We  do  not  over^ 
look  the  rule  that  where  there  is  a  partial 
transcript  of  the  record  the  presumption  will 
be  Indulged  that  had  the  record  been  copied 
in  whole  it  would  have  sustained  the  Judg- 
ment. But  that  rule  has  no  application  to 
the  facts  of  this  case.  All  the  record  per- 
taining to  the  McGormick  branch  of  the  case 
which  involves  the  house  and  lot  and  the 
two  sums,  $325.60  and  $544,  is  before  the 
court  What  was  contained  in  the  record 
previous  to  that  time  concerning  the  settie- 
ment  of  the  estate  of  Mrs.  Elizabeth  May, 
and  which  did  not  involve  Mrs.  McGormick 


named  in  the  Judgment  To  this  extent  it  is 
reversed,  with  direction  to  modify  the  Judg- 
ment so  as  to  conform  to  this  opinion. 

Judgment  affirmed  in  part,  and  reversed  in 
part 


HORTON  et  aL  v.  HORTON  et  al. 
(Gourt  of  Appeals  of  Kentucky.    Sept  24, 1!010.) 

1.  Statutes  ^ss>158— Rbpxal  bt  Implication 
Not  Favobeu. 

Repeals  by  implication  are  not  favored,  and 
are  not  to  be  upheld,  unless  clearly  intended  by 
the  Legislature. 

2.  Taxation  ^s»805(1)— Futtben  Yeabs  Giv- 
en to  Attack  Tax  Deeu  Not  Affbctbu  bt 
I4ATXB  Statute. 

Ky.  St  10^5,  S  4021a,  requirhig  action  for 
''enforcement  of  any  lien  for  taxes  or  for  re- 
covery of  possession  of  any  property  which  has 
been  sold  for  taxes"  to  be  commenced  within 
five  years  from  date  on  which  taxes  become  in 
arrears,  applies  merely  to  rights  of  tax-collect- 
ing authorities  and  tax  sale  purdiasers,  and  not 
to  those  of  owner,  and  does  not  affect  15-year 
period  given  owner  by  statute  in  which  to  bring 
action  attacking  a  tax  deed. 

Aiqpeal  from  Gircuit  Gourt,  Allen  Gounty. 

Action  by  R.  D.  Horton  and  others  against 
Kitty  A.  Horton  and  others.  Judgment  of 
dismissal,  and  plaintiffs  appeal.  Reversed, 
with  directions. 
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Noel  r.  Harper,  of  Scottsvllle,  for  appel- 
lants. 

Oliver  A  Dixon,  of  Seottsvllle,  for  appel- 
lees. 

THOMAS,  J.  This  suit  was  brought  In  the 
circuit  court  by  the  appellants,  who  are  the 
children  of  D.  R.  Horton  by  his  first  wife, 
against  his  widow,  who  was  his  second  wife, 
and  her  children  by  him,  to  sell  for  the  pur- 
poses of  division  amongst  the  heirs  a  tract 
of  land  In  Allen  county  containing  50  acres. 
The  decedent  died  intestate  in  1902,  and  It 
Is  alleged  that  his  widow,  the  appellee  and  de- 
fendant Kitty  A.  Horton,  with  his  children 
by  her,  continued  to  occupy  the  land  until 
some  time  In  1916,  at  which  time  she  aban- 
doned it  and  moved  into  the  state  of  Tennes- 
see; that,  because  there  had  been  no  as- 
signment to  the  w^idow  of  dower  or  home- 
stead, she  by  her  action  elected  to  take  the 
latter;  and  that  when  she  moved  ofE  of  the 
place  she  abandoned  all  rights  and  Interests 
which  she  had  in  the  land,  either  of  dower 
or  the  right  to  occupy  it  as  a  homestead.  In 
a  second  paragragh  It  was  alleged  that  In 
1807  the  then  sheriff  of  Alien  county  at- 
tempted to  sell  the  land  for  taxes  past  due, 
and  that  one  Pardue.  purchased  It  at  the  tax 
sale  for  the  amount  of  taxes  and  costs,  and 
that  in  1901  the  sheriff  who  made  the  sale, 
but  who  in  the  meantime  had  gone  out  of 
office,  attempted  to  execute  to  Pardue  a  deed 
to  the  land,  and  that  he  in  1908  conveyed  to 
Mrs.  Horton,  who  was  his  sister,  and  that 
she  was  claiming  to  own  the  land  absolutely 
through  this  tax  title.  Plaintiffs  sought  to 
have  the  sheriff's  deed,  as  well  as  the  deed 
from  Pardue  to  the  widow,  canceled,  and  the 
cloud  which  they  created  removed  from  the 
title  to  the  land,  on  the  ground,  as  they  al- 
lege, that  each  of  them  was  void,  because  the 
sheriff  had  failed  to  follow  ti*e  law  In  sever- 
al particulars  In  making  the  sale,  and  that 
in  no  event  could  a  retired  sheriff  make  a 
deed  to  land  which  he  had  sold  for  taxes  dur- 
ing his  Incumbency. 

An  answer  was  filed,  which  In  substance  de- 
nied the  allegations  of  the  petition  as  made, 
and  in  a  separate  paragraph  section  4021a 
of  the  Kentucky  Statuses,  1915  edition,  was 
relied  on  as  constituting  a  bar  to  plaintiffs' 
right  to  maintain  the  suit;  it  being  claimed 
that  this  section  required  this  character  of 
action  to  be  brought  within  five  years  from 
the  time  the  taxes  became  In  arrears.  With- 
out further  pleading,  defendants  moved  the 
court  for  a  Judgment  upon  the  face  of  the 
papers,  which  motion  was  sustained,  and 
plaintiffs  granted  leave  to  amend,  which  they 
did,  and  alleged  the  reasons  why  they 
claimed  that  the  sheriff  was  without  author- 
ity to  sell  the  land  for  the  taxes. 

The  principal  reasons  relied  upon  were  that 
D.  R.  Horton,  Sr.,  at  the  time  of  the  levy 


aud  sale,  owned  ample  personal  property 
out  of  which  the  taxes  could  be  made,  and 
that  It  was  the  duty  of  the  sheriff  to  exhaust 
the  personal  property  before  resorting  to  the 
real  estate,  and  that  the  sheriff  failed  to  ad- 
vertise the  sale  according  to  law.  Thereupon 
defendants  renewed  their  motion  for  a  judg- 
ment upon  the  face  of  the  papers,  which  was 
sustained,  and  the  petition  dismissed,  and, 
Gomplainlng  of  that  judgment,  plaintiffs  pros- 
ecute this  appeal. 

It  was  also  contended  by  plaintiffs  In  their 
pleadings  that,  waiving  all  questions  of  the  le- 
gality of  the  tax  sale,  the  widow,  as  present 
occupant  of  the  land,  could  not  acquire  title 
adverse  to  the  heirs  of  the  deceased,  who 
would  be  entitled  to  its  possession  after  her 
right  in  it  ceased;  this  by  analogy  to  that 
rule  of  the  law  for'bidding  a  life  tenant  of 
land  to  acquire  an  interest  In  it  adverse  to 
those  in  remainder.  The  judgment  of  the 
court  appealed  from  is  in  this  language: 

"This  day  the  above-styled  cause  was  submit- 
ted to  the  court  for  a  judgment  upon  motian 
of  the  defendant,  made  upon  a  former  day  of 
this  term  of  court,  to  dismiss  the  amended  peti- 
tion upon  the  face  of  the  pleadings,  because  of 
the,  plea  of  limitation,  which  is  set  out  and 
invoked  in  the  original  answer  of  the  defend- 
ant ;  and  after  examining  the  pleadings  and  the 
exhibits,  and  being  sufficiently  advised,  the 
court  is  of  the  opinion  that  the  plaintiffs'  cause 
of  action,  if  any,  is  barred  by  the  statute  of 
limitation  as  pleaded  in  the  answer  of  the  de- 
fendant, and  adjudges  that  said  amended  petition 
be  and  the  same  is  hereby  dismissed^  To  this 
ruling  of  the  court  plaintiffs  except  and  ob- 
ject, and  pray  an  appeal  to  the  Court  of  Ap- 
peals, which  is  grafted." 

It  will  thus  be  seen  that  the  sole  ground 
upon  which  the  learned  trial  judge  dismissed 
the  case  was  that  the  section  of  the  statute, 
supra,  applied  and  governed  the  rights  of 
the  partlea    That  section  says: 

"No  action  or  other  proceeding  for  the  en- 
forcement of  any  lien  for  taxes  or  for  recovery 
of  possession  of  any  property  wliich  has  been 
sold  for  taxes  shall  be  maintained  unless  such 
action  or  proceeding  is  commenced  within  five 
years  from  the  date  on  which  said  taxes  be- 
came in  arrears." 

It  is  a  part  of  the  chapter  on  Revenue  and 
Taxation,  and  was  enacted  by  the  Legislature 
at  its  1912  session,  and  will  oe  found  on  page 
194  of  the  Acts  of  that  session.  Ito  title 
reads: 

"An  act  limiting  the  time  in  which  the  en- 
forcement of  tax  titles  and  tax  liens  may  be 
effected." 

[1]  Were  we  confined  to  the  title  alone,  it 
would  seem  perfectly  manifest  that  the  Lieg- 
islature  had  in  mind  only  the  limiting  of  the 
time  within  which  the  tax-collecting  authority 
might  enforce  a  lien  for  taxes  by  a  sale  of 
the  property  assessed,  and  the  time  wlthiu 
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which  ^he  purchaser  at  aoch  sale  might  re- 
cover the  possession  of  the  property  from  the 
owner.  There  is  nothing  in  the  title  of 
the  act  to  indicate  that  its  terms  were  in- 
tended to  apply  to  any  action  which  the  own- 
er of  the  property  might  institute  In  an  ef- 
fort to  contest  the  legality  of  the  sale 
or  proceeding  under  which  the  taxes  were 
sought  to  be  collected.  At  the  time  of  the 
enactment  the  only  statute  in  existence  bar- 
ring the  owner's  right  with  reference  to  real 
estate  was  the  limitation  'of  15  years,  and 
which  must  have  been  repealed  if  the  coiu-t's 
interpretation  of  the  section,  supra,  be  the 
proper  one.  No  such  repeal  is  expressly  made, 
and  since  repeals  by  implication  are  not  fa- 
vored, and  are  not  to  be  upheld  unless  clearly 
intended  by  the  Legislature,  we  are  con- 
strained to  hold  that  the  15-year  statute  of 
limitation  was  not  affected  by  the  act  in 
question. 

[2]  Beyond  this,  however,  we  think  the 
very  wording  of  the  statute  clearly  indicates 
that  it  was  Intended  to  apply  only  to  the 
rights  and  causes  of  action  of  the  tax-collect- 
ing authority  and  purchasers  of  proi)erty  at 
tax  'sales,  and  not  to  those  of  the  owner  of 
the  property  in  the  enforcement  of  his  rights. 
We  therefore  conclude  that  the  court  was 
in  error  in  adjudging  that  plaintiffs'  right  to 
question  the  validity  of  the  tax  proceeding 
was  barred  by  limitation,  since  15  years  had 
not  elapsed,  and  the  section,  supra,  does  not 
apply. 

As  will  be  seen  from  the  judgment,  no  is- 
sue of  fact  or  other  question  of  law  pre- 
sented by  any  of  the  pleadings  was  deter- 
mined by  the  trial  court,  nor  was  there  any 
evidence  taken  upon  the  issues  of  fact 
made  by  the  pleadings.  It  would  therefore 
be  improper,  as  well  as  unjust  to  the  par- 
ties, for  us  to  undertake  now  to  determine 
those  questions  op  to  adjudicate  their  rights. 
Justice  demands  that  the  issues  be  made^ 
testimony  taken,  and  the  case  heard,  which 
may  be  done  upon  the  return  of  the  case. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  set  it  aside  and  permit  the  par- 
ties to  plead  to  an  issue,  and  for  proceedings 
consistent  with  this  opinion. 


COLE  &  CRANE  v.  MAY. 

(Court  of  Appeals  of  Kentucky.    Sept.  24, 1919.) 

1.  Trial  €=»75--Recobd  Evidence  of  Own- 
XBSUiP  OF  Land  Waived. 
In  action  for  damages  to  land  from  diversion 
of  water,  where  plaintiff  was  permitted,  without 
objection,  to  testify  that  be  owned  the  land»  and 
where  it  was  plainly  conceded  throughout  the 
examination    of    witnesses    that    plaintiff    was 


owner,  defendants  waived  their  right  to  demand 
record  evidence  of  ownership. 

2.  Navigabijb  Watebs  «=5>39(6)  —  Floating 
Loos  so  AS  TO  Obstbuot  Watebs  of  Stbsaic 
Neolioence. 

In  action  for  damages  to  land  from  diversion 
of  water,  evidence  that  defendants  floated  logs 
down  creek  in  such  quantities  as  to  overtax 
its  capacity,  and  of  such  length  and  dimensions 
as  to  prevent  them  being  readily  floated,  and 
to  cause  them  to  liang  upon  the  bank  or  other 
obstructions,  thereby  causing  the  gorging  of  the 
creek,  held  to  sustain  charge  of  negligence. 

3.  Navigable  Watebs  «=5>39(6)— Owneb  Can 
Recoveb  foe  Flooding  Land,  Though  Re- 
fusing Removal  of  Natubal  Obstbuction. 

Owner  was  not  precluded  from  recovering 
damages  to  land  from  diversion  of  water  of 
creek  caused  by  negligent  floating  of  logs,  be- 
cause of  his  refusal  to  permit  defendants  to 
remove  towhead,  which  was  a  natural  formation 
in  creek,  and  not  a  permanent  barrier  to  use  of 
creek  for  float  purposes. 

4.  Navigable  Watebs  ^=939(6)— Msasube  of 
Damages  fob  Flooding  Land  Detebmined. 

Owner*!  measure  of  damages  for  diversion 
of  water  of  creek  across  his  land  is  the  value 
of  the  use  of  the  land  during  injury  thereto,  if 
injury  is  merely  temporary,  but,  if  permanent,  is 
the  difference  in  the  value  of  the  land  before  the 
water  was  diverted  upon  the  land  and  after. 

5.  Tbial  «=:»252<6)  —  WHEN  Damages  abe 
Pebmanent,  Instbuction  as  to  Tempobabt 
Damages  Unnecessabt. 

In  action  for  diversion  of  water  from  chan- 
nel, causing  ditch  across  plaintiff^s  land,  where 
undisputed  facts  showed  permanent  injury  to 
land,'  court  properly  instructed  jury  as  to  meas- 
ure of  damages  where  injury  is  permanent,  with- 
out stating  the  rule  where  injury  is  only  tem- 
porary. 

6.  Appeal  and  Bbbob  ^s>1004(1)  —  Vebdiot 
fob  Damages  Not  Oleablt  Excessive  Sus- 
tained. 

Unless  the  damages  should  be  so  great  as  to 
strike  the  mind  at  first  blush  as  having  been 
superinduced  by  passion  or  prejudice  on  the  part 
'of  the  jury,  the  judgment  should  not  be  reversed 
on  the  ground  that  the  verdict  is  excessive. 

7.  Appeal  and  Ebbob  «=»1004(1)  — **Fib8T 
Blush,"  as  Applied  to  Excessive  Dam- 
ages, Means  Shock  to  Judicial  Mind. 

By  the  phrase  '*first  blush,"  within  rule  that 
damages,  to  justify  reversal,  must  be  so  g^eat  as 
to  strike  the  mind  at  first  blush  as  having  been 
superinduced  by  passion  or  prejudice  on  part 
of  jury,  is  meant  that  immediately  the  judicial 
mind  is  shocked  and  surprised  at  the  great  dis- 
proportion of  the  size  of  the  verdict  to  what  the 
facts  of  the  case  would  authorize. 

8.  Navigable  Watebs  ^=:»39(6)— Vebdiot  fob 
Flooding  Land  Sustained  bt  Evidence. 

Verdict  of  $550  for  diversion  of  water  from 
natural  channel  by  floating  logs,  causing  ditch, 
735  feet  long  and  from  87  to  67  feet  wide, 
through  plaintiff's  land,  held  not  so  excessive  as 
to  warrant  reversaL 
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At)peal  from  Circuit  Court,  Floyd  County. 

Action  by  A.  J.  May  against  Cole  &  Crane, 
a  partnership.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

Smith  (&  Combs,  of  Prestonburg,  for  appel- 
lants. 
A.  J.  May,  of  Prestonburg,  pro  se. 

THOMAS,  J.  The  appellee  and  plaintiff  be- 
low, A.  J.  May,  brought  this  suit  in  the  Floyd 
circuit  court  against  appellants,  Cole  &  Crane, 
a  partnership,  to  recover  $1,000  damages  to 
plaintiff's  land,  which  he  alleged  he  sustained 
through  the  negligence  of  defendants  in  float- 
ing logs  on  Beaver  creek,  running  through 
plaintiff's  farm,  in  such  a  negligent  way  as  to 
cause  them  to  form  a  gorge,  and  to  divert  the 
water  from  the  regular  channel  of  the  creek, 
causing  it  to  cut  a  large  ditch  through  plain- 
tiff's farm,  about  735  feet  long  and  from  37 
to  67  feet  wide;  that  the  ditch  became  the 
permanent  channel  of  the  creek,  thereby  de- 
stroying a  considerable  portion  of  plaintifTs 
farm,  rendering  it  worthless  for  agricultural 
purposes.  The  answer  consisted  of  a  general 
denial,  and  another  paragraph  alleged  that 
defendants  had  settled  with  plaintiff  in  full 
for  all  damages  sustained  as  a  result  of  the 
wrongs  complained  of.  Upon  a  trial  by  jury, 
under  instructions  from  the  court,  there  was 
a  verdict  in  favor  of  plaintiff  for  $550,  upon 
which  Judgment  was  rendered,  and  complain- 
ing of  it  the  defendants  prosecute  this  ap- 
peaL 

But  three  objections  are  discussed  in  brief 
of  counsel  as  grounds  for  reversal  of  the  Judg- 
ment— they  being  (1)  that  the  court  erred  in 
overruling  defendants'  motion  for  a  peremp- 
tory instruction  in  their  favor;  (2)  that  the 
court  misinstructed  the  Jury ;  and  (3)  that  the 
damages  are  excessive. 

1.  Three  reasons  are  urged  why  the  per- 
emptory instruction  should  have  been  given — 
they  being  (a)  that  plaintiff  failed  to  prove 
upon  the  trial  a  record  title  to  the  land  after 
the  answer  had  alleg^d  that  defendants  ''do 
not  have  sufficient  knowledge  or  information 
upon  which  to  found  a  belief  that  plaintiff  is 
the  owner  of  the  tract  of  land  described  in 
the  petition,  or  any  part  thereof,  or  any  in- 
terest therein";  (b)  failure  of  plaintiff  to 
prove  negligence  on  the  part  of  defendant; 
and  (c)  that  plaintiff,  prior  to  the  damage 
complained  of,  refused  to  permit  defendants 
to  remove  from  the  creek  a  natural  obstruct 
tion,  consisting  of  a  towhead  or  island,  which 
defendants  claimed  was  the  cause  of  the 
gorge  complained  of. 

[1]  As  to  point  (a),  conceding  for  the  pur- 
poses of  this  case  that  the  form  of  denial  of 
the  fact  of  ownership  was  sufficient  to  raise 
an  issue  upon  that  point,  we  find  that  plain- 
tiff was  asked  if  he  owned  the  land,  and  he 
was  permitted  to  answer  in  the  affirmative 
without  objection.  Defendants,  in  cross-ex- 
amining him,  frequently  asked  him  about  "his 


land,''  and  the  testimony  even  went  so  far  as 
to  show,  in  some  of  the  evid^ice,  the  persons 
from  wh<Mn  he  obtained  the  land.  He  was 
also  asked  by  defendants'  counsel: 

"You  own  the  land  on  both  sides  of  the  creek 
there?    A.  Yea,  sb;   I  do." 

Defendants  also  required  him  to  state  who 
owned  the  land  adjoining  his.  Throughout 
the  examination  of  witnesses  for  both  plain- 
tiff and  defendants,  it  was  plainly  conceded 
that  plaintiff  was  the  owner  of  the  land,  and 
we  are  convinced  that  defendants  waived 
their  right  to  demand  record  evidence  of 
plaintiff's  ownership. 

[2]  Disposing  of  point  (b),  it  is  indisputably 
established  that  the  quantity  of  logs  put  in- 
to the  stream  by  defendants  up<m  the  occa- 
sion complained  of  overtaxed  Its  capacity, 
and  furthermore  that  they  were  of  such 
length  and  dimensions  as  to  prevent  them  be- 
ing readily  floated,  and  to  cause  them  to  hang 
upon  the  bank  or  other  obstructions,  thereby 
causing  the  gorging  of  the  stream.  From  this 
it  will  be  seen  that  there  was  abundant  evi- 
dence to  sustain  the  charge  of  negligence. 

[3]  Point  (c)  is  based  upon  these  facts:  The 
first  of  the  logs  lodged  upon  a  small  island  or 
towhead,  but  a  short  distance  from  the  edge 
of  plaintifTs  farm,  which  towhead  was  a  nat- 
ural formation,  and  had  been  in  the  creek 
for  a  long  time.  E\)r  years  logs  had  been 
floated  past  it,  and  while,  perhaps,  it  created  - 
slight  obstruction,  it  is  not  shown  to  have 
been  a  permanent  barrier  to  the  use  of  the 
stream  for  floating  purposes.  Whatever  the 
extent  of  its  obstruction,  it  was  a  natural  one, 
and-  we  know  of  no  principle  of  law  that 
would  require  the  owner  to  give  his  consent 
to  the  removal  of  such  natural  obstructions 
as  a  condition  precedent  to  his  right  to  re- 
cover for  damages  from  one  wrongfully  using 
the  stream  in  the  manner  we  have  heretofore 
indicated.  Neither  have  we  been  dted  to  any 
authority  so  holding.  On  the  contrary,  in 
the  case  of  Crane  v.  Hall.  165  Ky.  827,  178 
S.  W.  1006,  involving  the  same  character  of 
Injury  here  complaitied  of,  with  reference  to 
the  negligent  gorging  of  the  same  creek  here 
Involved,  this  court,  in  answer  to  a  similar 
objection,  said: 

"Appellees  were  under  no  duty  to  remove  such 
natural  objects,  or  to  anticipate  that  appellants* 
employes  would  so  negligently  overfill  the  creek 
with  logs  or  operate  their  dams  as  to  cause  the 
stream  to  overflow  in  the  extraordinary  manner 
shown  by  the  evidence." 

As  well  might  it  be  required  of  the  owner 
that  he  consent  to  the  straightening  of  the 
stream  through  his  farm  before  he  can  be 
permitted  to  recover  damages  for  the  wrong- 
ful use  of  the  stream,  for  in  each  case  his 
consent  would  be  sought  for  the  purpose  of 
rendering  the  stream  more  adaptable  and 
suitable  for  floating  purposes.    We  therefore 
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conclude  that  the  court  did  not  err  in  declin- 
ing to  give  the  peremptory  Instrnction. 

[4,  6]  2.  It  Is  complained  that  the  oonrt 
mlsinstructed  the  jury  as  to  the  measure 
of  damages;  it  being  argued  that  the  court 
should  have  instructed  the  jury  (as  offered 
by  defendants),  If  the  Injury  was  temporary, 
to  return  In  plaintiff's  favor  the  value  of  the 
use  of  the  land  while  the  injury  existed,  but, 
if  permanent,  to  find  for  him  the  difference 
In  the  value  of  the  farm  before  the  washing 
of  the'  ditch  and  afterward,  and  we  are  cited 
to  a  number  of  cases  from  this  court  author- 
izing, under  certain  f^cts,  the  giving  of  such 
an  instruction.  Among  the  cases  so  holding 
are  I.  O.  R.  R-  Co.  v.  Haynes,  122  S.  W.  210, 
L.  &  N.  R.  R.  Co.  v.  Whitsell,  125  Ky.  433, 101 
S.  W.  334,  31  Ky.  Law  Rep.  76,  C.  &  O.  Ry. 
Co.  V.  Stein,  142  Ky.  515,  134  S.  W.  1169, 
Louisville,  Henderson  &  SL  L.  Ry.  Co.  v. 
Roberts,  144  Ky.  820,  139  S.  W.  1073,  and  Chi- 
cago, St  Louis,  etc.,  Ry.  Co.  v.  Hoover,  147 
Ky.  33,  143  S.  W.  770.  Other  cases  from  this 
court  follow  the  ones  cited,  and  there  can  be 
no  dispute  as  to  the  correctness  of  the  princi- 
ple of  law  contended  for.  But  it  has  no  ap- 
plication where  the  undisputed  facts  show 
the  character  of  injury ;  1.  e.,  whether  tempo- 
rary or  permanent.  In  the  Haynes  Case,  re- 
lied upon  by  appellant,  it  is  said: 

"There  was  some  evidence  tending  to  show 
that  the  water  washed  wide,  deep  gullies  through 
appellee's  land,  and  that  the  soil  was  carried 
away.    If  this  was  true,  then  such  injury  would 

be  permanent." 

« 

In  the  Instant  case  the  Injury  is  much  more 
permanent  than  the  washing  of  deep  gullies. 
It  is  indisputably  shown  to  consist  in  the  per- 
manent changing  of  a  natural  stream,  and  the 
court  was  not  In  error  ta  treating  it  as  a  per- 
manent Injury,  and  In  submitting  to  the  jury 
as  the  proper  criterion  of  plaintiff's  damages 
the  difference  between  the  market  value  of 
his  farm  immediately  before  and  Immediately 
after  the  cutting  of  the  ditch.  Crane  v.  Hall, 
supra. 

This  brings  us  to  the  third  and  last  con- 
tention— ^that  the  damages  are  excessive.  The 
ditch  complained  of  is  shown  by  a  surveyor 
to  be  735  feet  long  and  from  37  to  67  feet 
wide,  and  as  deep  or  deeper  than  the  natural 
creek.  The  washing'  of  the  soil  contiguous 
to  the  banks  of  the  ditch  deprived  plaintiff  of 
additional  ground.  He  claims  that  at  least 
as  much  as  2  acres  have  been  permanently 
destroyed,  while  other  witnesses  say  that 
according  to  their  opinion  not  exceeding  1 
acre  has  been  thus  damaged.  At  some  points 
the  new  channel  Is  as  much  as  250  feet  from 


the  old  bed  of  the  creek,  which  itself  is  in 
such  condition  that  it  cannot  be  cultivated. 
This  renders  it  considerably  inconvenient  for 
plaintiff  to  get  td  and  from  the  Island  formed 
by  the  old  and  the  new  channels.  The  land  is 
shown  to  be  exceedingly  productive,  and  its 
value  is  fixed  by  various  witnesses  from  $100 
to  $300  per  acre.  Plaintiff  and  his  witnesses 
place  the  difference  in  the  market  value  of 
the  farm  before  and  after  the  washing  of  the 
new  channel  at  from  $500  to  $1,000,  while 
some  of  defendants'  witnesses  place  it  at  a 
much  less  sum;  two  of  them  claiming  that 
the  ditch  has  actually  benefited  plaintiff's 
farm  by  stralght^ing  the  creek. 

[6]  Under  this  contradictory  condition  of 
the  proof,  it  was  essentially  a  question  for 
the  jury  to  reconcile  the  difference  in  the  tes- 
timony of  the  witnesses  and  to  arrive  at  a 
proper  conclusion.'  The  rule  is  that — 

"Unless  the  damages  should  be  so  great  as 
to  strike  the  mind  at  first  blush  as  having  been 
superinduced  by  passion  or  prejudice  on  the  part 
of  the  jury^  the  judgment  should  not  be  reversed 
upon  the  ground  that  the  verdict  is  excessive." 
C.  &  O.  Ry.  Co.  V.  Komhoff,  167  Ky.  353,  180 
S.  W.  523;  L.  &  N.  R.  R.  Co.  v.  Ashley,  169 
Ky.  330,  183  S.  W.  921,  L.  R.  A.  1916E,  763; 
L.  &  N.  R.  Co.  V.  Cottongim,  119  S.  W.  751 ; 
Palmer  Transfer  Co.  v.  Long,  140  Ky.  Ill,  130 
S.  W.  961;  Cincinnati,  N.  &  C.  Ry.  Co.  v. 
Cooke,  121  S.  W.  956. 

[7,  8]  By  the  phrase  "first  blush,"  as  used 
by  the  courts  in  this  connection,  is  necessari- 
ly meant  that  Immediately  the  judicial  mind 
is  shocked  and  surprised  at  the  great  dis- 
proportion of  the  size  of  the  verdict  to  thaf 
which  the  evidence  in  the  case  would  author 
ize.    It  has  thus  been  stated  by  this  court: 

"The  rule  is  that  a  verdict  will  not  be  se'^ 
aside  as  excessive,  unless  it  is  so  grossly  dis 
proportionate  as  to  the  measure  of  damages,  or 
so  palpably  against  the  evidence,  as  to  shocli 
the  conscience  and  raise  an  irresistible  infer 
ence  that  it  was  influenced  by  passion  or  prej 
udice."  Louisville  Ry.  Co.  v.  Larberg,  158  Ki». 
44,  164  S.  W.  346,  and  C,  N.  O.  &  Tp.  Ry.  C< 
V.  Goode,  169  Ky.  102,  183  S.  W.  264. 

In  the  light  of  these  cases  we  are  unable 
to  say  that  the  judicial  mind  would  have  its 
"conscience  shocked"  at  the  size  of 'the  verdict 
under  consideration,  when  viewed  In  the 
light  of  the  testimony,  and  we  therefore  con- 
clude that  we  are  not  authorized  to  set  aside 
the  verdict  on  the  ground  of  its  being  exces- 
sive, although  it  must  be  admitted  that  11 
evinces  some  liberality  on  the  part  of  the 
jury. 

Wherefore  the  judgment  is  aflirmed 
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McNBAI/'S  ADM'R  t.  NORFOLK  &  W.  RY. 
CO. 

(Court  of  Appeals  of  Kentucky.    Sept  30, 1919.) 

1.  ExcEPTioNa,  Bill  op  ^=»43(2)— Time  roB 
Filing— Excuse  fbou  Comfliancx  with 
Obdeb. 

Civ.  Code  Prac.  S  834,  proTiding  that  the 
party  objecting  must  except  when  the  decision 
is  made,  and  time  will  be  given  to  prepare  a 
bill  of  exceptions,  but  not  beyond  a  day  in 
the  succeeding  term,  being  mandatory,  plain- 
tiff was  not  excused  from  complying  witii  the 
court's  order  requiring  the  bill  to  be  tendered 
on  or  before  the  thirteenth  day  of  the  April 
term  merely  because  the  term  was  devoted  to 
criminal  business. 

2.  Appeal  and  Ebbob  «=»655(2)— Exceptions 
—Absence  of  Signatubp  by  Judge— Mo- 
tion TO  Stbike— Necessity. 

Wh&e  bill  of  exceptions  was  not  signed  by 
the  trial  judge,  it  is  no  bill  at  all,  and  cannot 
be  considered,  and  no  motion  to  strike  it  be- 
fore the  case  is  submitted  is  necessary. 

3.  Appeal  and  Ebbob  «=»544(2)— Absence  or 
Bill  of  Exceptions  —  Plbadinqb  and 
Judgment. 

In  the  absence  of  a  bill  of  exceptions,  the 
only  question  for  consideration  is  whether  the 
pleadings  support  the  judgment. 

Appeal  from  Circuit  Court,  Boyd  County. 

Suit  by  John  McNeal,  as  administrator  of 
David  Mason  McNeal,  against  the  Norfolk  & 
Western  Railway  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

H.  W.  Cole  and  Allan  D.  Cole,  both  of 
Maysville,  and  Theo.  K.  Funk,  of  Ports- 
mouth, Ohio,  for  appellant, 

J.  R.  Johnson,  Jr.,  and  Holt,  Duncan  & 
Holt,  all  of  Huntington,  for  appellee. 

CLAY,  C.  John  McNeal,  as  administra- 
tor of  David  Mason  McNeal,  brought  this 
suit  against  the  Norfolk  &  Western  Railway 
Company  to  recover  damages  for  his  death. 
At  the  conclusion  of  the  evidence  the  court 
directed  a  verdict  in  favor  of  the  defendant 
Plaintiff  appeals. 

[1]  The  first  question  presented  is  wheth- 
er the  alleged  bill  of  exceptions  may  be  con- 
sldered.  The  case  was  tried  in  the  Boyd 
circuit  court  at  its  March  term,  1018,  which 
began  on  the  second  Monday  in  March  and 
continued  for  24  Juridical  days.  The  next 
regular  term  of  the  court  began  on  the 
fourth  Monday  in  April  and  continued  for 
18  Juridical  days.  The  motion  for  a  new 
trial  was  overruled  on  March  12th,  and  on 
plaintiff's  motion  he  was  given  until  the 
thirteenth  day  of  the  next  April  term,  which 
was  May  6th,  to  tender  and  file  his  bill  of 
exceptions.     Plaintiff  did  not  tender  his  bill 


within  the  time  fixed  by  the  order  of  courts 
but  tendered  it  during  the  succeeding  June 
term,  at  which  time  the  court  declined  to  ap* 
prove  and  sign  the  bill,  on  the  ground  that  It 
was  tendered  too  late. 
Section  334,  Civil  Code,  Is  as  follows: 

"The  party  objecting  must  except  when  the 
decision  is  made;  and  time  may  be  given  to 
prepare  a  bill  of  exceptions,  but  not  beyond 
a  day  in  the  succeeding  term,  to  be  fixed  by 
the  court.    •    •    • 

"If  the  judge  of  said  court,  for  anv  cause,  does 
not  preside  at  the  said  term  of  the  court,  or 
no  court  is  held,  then  the  party  offering  the 
bill  of  exceptions  shall  have  until  the  next 
term  of  the  court  to  perfect  and  prepare  the 
bill  of  exceptions." 

It  is  not  contended  that  the  regular  judge 
who  tried  this  case  did  not  preside  at  the 
April  term,  or  that  no  court  was  held  duringr 
that  term;  but  It  is  insisted  that,  because 
that  term  had  been  set  apart  tor  the  trial 
of  criminal  cases  by  order  of  court,  plaintiflf 
was  not  required  to  comply  with  the  order 
requiring  the  bill  to  be  filed  on  the  thirteenth 
day  of  that  term.  The  statute  fixing  the 
terms  of  the  Boyd  circuit  court  does  not 
provide  that  only  criminal  cases  shall  be  tried 
at  the  Aprtl  term.  It  is  the  next  succeed* 
ing  term  within  the  meaning  of  section  334, 
supra,  of  the  Civil  Code  of  Practice,  requir- 
ing the  court  to  limit  the  time  for  filing  the 
bill  of  exceptions  to  a  day  in  the  succeedins 
term,  and  tills  provision  is  mandatory.  Dal- 
ton  V.  Dalton.  146  Ky.  18,  141  S.  W.  371. 
That  being  true,  we  cannot  hold  that  plain- 
tiff was  excused  from  complying  with  the 
order  requiring  the  bUl  to  be  tendered  on  or 
before  the  thirteenth  day  of  the  April  term* 
by  the  mere  fact  that  the  term  was  devoted 
to  the  consideration  of  criminal  business. 
Since  the  bill  was  not  tendered  within  the 
time  fixed  by  the  order,  it,  follows  that  the 
Judge  properly  refused  to  sign  and  approve  it. 

[2]  But  it  is  insisted  that  defendant 
waived  its  right  to  strike  the  bill  because  it;) 
motion  to  strike  was  not  filed  until  after  the 
case  was  submitted.  As  a  matter  of  fact» 
however,  the  bill  was  not  signed  by  the  judges 
and  what  purports  to  be  a  bill  of  exceptions 
is  no  bill  at  all  and  cannot  be  considered. 
Louisville  Bridge  Co.  v.  Neafus,  110  Ky.  571» 
62  S.  W.  2,  63  S.  W.  600,  23  Ky.  Law  Bep. 
183.  There  being  no  bill  In  the  record,  no 
motion  to  strike  was  necessary.  All  that  waft 
necessary  was  to  bring  to  the  attention  of 
the  court  the  fact  that  the  alleged  bill  was 
not  signed  and  approved. 

[3]  In  the  absence  of  a  bill  of  exceptioniv 
the  only  question  to  be  considered  is  whether 
the  pleadings  support  the  Judgment,  and  ut 
this  there  can  be  no  doubt.  Tyler  v.  Woer- 
ner,  158  Ky.  710,  166  S.  W.  178;  Bobltt  v. 
Blakemore,  153  Ky.  170,  154  S.  W.  Oil. 

Judgment  afilrmed. 
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OILLIAM  T.  GREENS,  Auditor  of  PabUc 
Accounts. 

(Court  of  Appeals  of  Kentucky.    Oct  8,  1919.) 

DiSTBIOT    AND    PbOSEOITTING    ATTOBNETS    ^=5> 

5(4)— When  Fines  fob  Yeab  abb  Insuffi- 
cient   Compensation,    Fines    of    Othsb 
Yeabs  Cannot  be  Used. 
Under  Const.  S  98,  providins  for  the  com- 
pensation of  commonwealth's  attorneys,  and  Ky. 
^t.  f§  124,  125,  each  year  of  the  term  of  a  com- 
monwealth's attorney  constitutes  a  unit  for  the 
purpose  of  fixing  salary,  and  if  during  each  year 
he  has  neither  collected  fines  previously  assessed 
nor  assessed  fines  his  50  per  cent  of  which  is 
sufficient  to  produce  his  maximum  salary,  he 
cannot  look  to  the  percentage  of  assessment  or 
the  collection  of  fines  during  any  other  year  or 
years  of  his  or  any  succeeding  term  to  supply 
the  deficit 

Appeal  from  Olrcalt  Coart,  Franklin 
County. 

Action  by  John  H.  Gilliam  against  Robert 
L.  Greene,  Auditor  of  Public  Accounts. 
From  a  Judgment  dismissing  the  petition, 
plaintiff  ai^eals.     Affirmed. 

11  M.  Logan,  of  LouIsyIIH  for  appellant 
Chas.  £U  Morris,  Atty.  Gen.,  and  Davis  M. 
Howerton,  Asst.  Atty.  Gen.,  for  appellee. 

THOBiAS»J.  The  sole  qvestlon  which  this 
case  presents  for  determination  Is  whether 
a  former  commonwealth's  attorney,  who 
failed  to  earn  his  maximum  salary  becanse  of 
a  deficit  in  the  assessment  and  coUectlon  of 
fines  during  his  incumbencyr  may  have  such 
deficit  supplied  from  a  surplus  of  fines  as- 
sessed and  collected  over  and  above  the 
maximuip  salary  during  a  succeeding  term.  It 
arises  in  this  way:  The  appellant  and  plain- 
tiff below,  John  H.  Gilliam,  was  elected  at 
the  regular  election  in  1909  to  the  office  of 
commonwealth's  attorney  for  the  Eighth  Ju* 
<licial  district  of  Kentucky,  being  inducted 
into  office  on  the  1st  of  January,  1910;  his 
term  expiring  on  the  Ist  of  January,  1910. 
He  was  elected  to  succeed  lilmself  at  the  reg- 
ular election,  1915 ;  his  new  term  beginning 
on  the  1st  of  January,  1916.  During  his  first 
term  there  was  a  deficit  in  the  maximum 
salary  for  each  year  of  that  term,  because  of 
a  failure  to  assess  or  collect  fines  sufficient 
to  pay  him  his  maximum  fees  allowed  by 
law;  the  deficit  amounting  to  $4,302.37. 
During  the  years  1916,  1917,  and  1918,  being 
the  fllrst  three  years  of  bis  second  term,  there 
were  assessed  and  collected  fines  more  than 
sufficient  to  pay  his  maximum  fees,  and  claim- 
ing the  right  to  appropriate  the  excess  to 
the  payment  of  the  deficit  of  $4,302.37  which 
accrued  during  his  first  term,  he  filed  this 
suit  against  the  auditor  of  public  accounts, 
seeking  a  mandatory  injunction  against  that 
officer,  requiring  him  to  issue  in  favor  of 
plaintiff  a  warrant  (or  the  excess  fees  earned 


V.  GREENS 
S.W.) 

during  the  first  three  years  of  his  second 
term,  and  to  continue- to  issue  his  warrant 
for  excess  fees  hereafter  collected  until  the 
deficiency  of  the  first  term  was  extinguished. 
A  demurrer  was  filed  to  his  petition,  which 
was  sustained  by  the  trial  court,  and,  plains 
tiff  declining  to  plead  further,  his  petition 
was  dismissed,  which  Judgment  he  seeks  to 
reverse  by  this  appeaL 

Section  98  of  the  CJonstitntiQn  provides  for 
the  compensation  of  oommonwealth's  attor- 
neys, and  says  in  substance  that  they  shall 
be  paid  a  salary  out  of  the  state  treasury 
as  may  be  fixed  by  the  Legislature,  not  to 
exceed  the  sum  of  $500  per  annum,  and  such 
percentage  of  fines  and  forfeitures  as  may  be 
fixed  by  law  providing,  however,  tliat  no 
part  of  any  fine  or  forfeiture  shall  be  paid 
until  they  shall  be  collected  and  paid  into 
the  state  treasury.  Pursuant  to  the  authority 
therein  conferred,  the  Legislature  enacted 
sections  124  and  125  of  the  Statutes,  to  wit: 

Section  124;  'The  commonwealth's  attorney 
shall  receive  from  the  state  treasury  fifty  per 
centum  of  all  judgments  for  fines  and  forfeitures 
rendered  in  favor  of  the  commonwealth  in  the 
several  courts  of  his  district,  and  this  shall  be 
in  lieu  of  all  taxed  fees  and  prerequisites;  but 
he  shall  not  be  paid  or  receive  any  part  of  said 
per  centum  from  the  treasury  except  upon  such 
proportion  of  the  fines  and  forfeitures  as  have 
been  collected  and  paid  into. the  state  treasury, 
and  not  until  so  collected  and  paid,  unless  that 
portion  belonging  to  the  commonwealth  shall 
be  remitted  by  the  Cfovemor." 

Section  125:  "No  commonwealth's  attorney 
shall  be  paid,  or  receive  as  compensation  for  his 
services  as  such  officer,  for  any  one  year,  from 
the  state  treasury,  more  than  four  thousand  del* 
lars;  and  should  the  salary  and  per  centum  of 
fines  and  forfeitures  allowed  under  this  act  to 
such  officer  in  any  district,  for  any  year,  exceed 
said  sum  of  four  thousand  dollars,  said  excess 
shall  not  be  paid  to  such  officers ;  but  the  fiscal 
court  or  the  board  of  commissioners,  in  coun-* 
ties  where,  for  county  governmental  purposes, 
a  city  is  by  law  separated  trom  the  remainder 
of  'the  county  of  any  county,  may  allow  the 
commonwealth's  attorney  for  that  county  such 
compensation  as  they  see  proper,  to  be  paid 
as  other  claims  against  the  county  are  paid." 

Tliese  sections  of  the  statute,  and  the  one 
referred  to  in  the  Constitution,  constitute 
the  whole  law  of  the  commonwealth  relative 
to  the  compensation  of  commonwealth's  at- 
torneys. The  only  case  to  which  we  have 
been  cited,  being  the  one  upon  which  plain- 
tiff relies  to  sustain  his  contention,  is  that 
of  Hager,  Auditor,  v.  Franklin,  119  Ky.  542, 
81  S.  W.  926,  26  Ky.  Law  Rep.  94,  and  the 
response  to  the  petition  for  rehearing  fol- 
lowing the  opinion,  beginning  on  page  550  of 
the  same  volume  (84  S.  W.  541,  27  Ky.  Law 
Rep.  189).  The  sole  question  involved  in 
that  case,  and  the  only  one  upon  which  the 
court  was  authorized  to  judicially  speak,  was 
whether  a  commonwealth's  attorney  in  office 
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could  apply  to  the  payment  of  his  salary  his 
percentage  of  fines  and  forfeitures  which, 
although  assessed  during  a  prior  year  or 
even  a  prior  term,  were  in  fact  collected  and 
paid  into  the  state  treasury  during  the  year 
in  which  he  claimed  the  right  to  appropriate 
them.  The  court  construed  the  sections  of 
the  statute,  supra,  so  as  to  permit  the  in- 
cumhent,  at  the  time  the  dnes  and  forfei- 
tures were  collected  and  paid  into  the  treas- 
ury, to  appropriate  the  percentage  of  the 
fees  allowed  to  the  office  in  payment  of  his 
current  salary  for  that  year  in  which  the 
pajrments  were  made,  provided  he  or  his  pred- 
ecessor in  office  had  received  his  maximum 
fees  for  the  year  in  which  such  fines  and  for- 
feitures were  assessed ;  but  held  that,  if  the 
latter  had  not  received  his  maximum  salary 
for  the  year  in  which  the  fines  and  forfeitures 
were  assessed,  he  would  have  the  prior  right 
to  appropriate  the  percentage  until  his  maxi- 
mum salary  was  satisfied.  The  latter  part 
of  the  opinion  dealt  with  and  attempted  to 
determine  a  question  not  presented  by  the 
record,  and  must  therefore  be  considered  as 
dictum,  although  we  would  not  now  be  under- 
stood as  in  any  wise  disapproving  it.  We 
mention  the  fact  only  because  it  is  upon  the 
obiter  dictum  part  of  the  opinion  that  plain- 
tiff in  this  case  bottoms  his  right  to  the  relief 
sought. 

Throughout  the  Franklin  opinion  and  the 
response  to  the  petition  for  a  rehearing,  it  is 
manifest  that  the  court  regarded  the  year  as 
the  xmit  !h  fixing  the  salary  to  which  the 
commonwealth's  attorney  was  entitled,  but 
in  doing  so  it  took  into  consideration  two 
different  periods  of  time,  viz.  the  year  in 
which  the  fines  and  forfeitures  were  assessed 
in  the  circuit  court,  and  the  year  in  which 
they  were  collected  and  paid  into  the  state 
treasury.  According  to  the  opinion  of  the 
court  in  that  case,  the  incumbent  at  the  time 
the  fines  and  forfeitures  were  assessed  had 
the  prior  right  to  the  appropriation  of  the 
fees  when  collected,  if  necessary  to  mdke 
his  full  salary  for  that  year;  but,  if  not  so 
needed,  then  the  fees  could  be  appropriated 
by  the  incumbent  at  the  time  the  fines  and 
forfeitures  were  collected..  Such  construc- 
tion was  expressly  based  upon  the  theory  of 
services  rendered;  i.  e.,  that  the  incumbent 
at  the  time  the  fines  and  forfeitures  were 
assessed  rendered  services  in  procuring  such 
assessment,  and  the  one  in  office  at  the  time 
they  were  collected  rendered  services  in  col- 
lecting them.  Thus  the  court  inferentially. 
determined  that  an  incumbent  who  rendered 
no  services  at  any  time,  either  in  the  assess- 
'ment  or  collection  of  the  fines  and  forfei- 
tures, would  under  the  circumstances  not  be 
entitled  to  any  part  of  the  fees,  which  is 
sound,  since  it  is  in  accord  with  the  maxim 
that  one  shall  not  reap  where  he  hath  not 
sown,  or,  as  is  sometimes  expressed  in  more 
homely  terms,  he  shall  not  receive  something 
for  nothing. 


r  Aside  from'  all  this,  a  proper  construction 
of  the  sections  of  the  statute,  supra,  would 
I  seem  to  confine  the  right  to  appropriate  the 
I  percentage  of  fines  and  forfeitures  to  the 
I  year  when  they  became  available  for  that 
i  purpose,  which  is  the  one  in  which  they  were 
collected,  subject  to  the  inchoate  right  of  the 
incumbent  in  office  when  they  were  assessed, 
if  there  was  a  deficiency  in  his  salary  for 
that  year.  To  hold  otherwise,  and  construe 
the  sections  of  the  statute  as  contended  for  by 
plaintiff,  would  result  in  great  confusion  and 
uncertainty.  His  contention  is  no  more  and 
no  less  than  that  the  percentage  of  fines  and 
forfeitures  appropriated  to  the  salary  of  com- 
monwealth attorneys  constitutes  a  perpetual 
commonwealth  attorney's  fund.  In  which  nei- 
ther the  commonwealth  nor  any  one  else  has 
an  interest,  and  that  any  surplus  in  such 
fund  at  any  time  from  the  creation  of  the 
office  until  it  shall  have  been  abolished  may 
be  appropriated  by  any  prior  incumbent  in  the 
office  whose  fees  did  not  reach  the  maximum 
amount  allowed  by  law.  How,  may  we  ask, 
would  any  two  or  more  prior  commonwealth 
attorneys  distribute  any  surplus  fund  which 
might  have  accumulated  during  succeeding 
terms,  when  neither  of  them  rendered  any 
service  in  producing  such  surplus  fund?  One 
would  have  as  much  right  to  its  appropria- 
tion to  satisfy  his  deficit  in  salary  as  the 
other,  and  the  auditor  would  be  converted 
into  a  mere  custodian  of  the  fund  and  book- 
keeper for  the  various  commonwealth's  at- 
torneys, as  long  as  that  office  existed,  if  the 
payment  of  the  salary  and  the  compensation 
of  the  officer  remained  the  same  as  is  now 
provided  by  law.  Furthermore,  to  so  hold 
would  tend  to  remove  the  incentive  for  indus- 
triously discharging  the  duties  of  the  office, 
which  the  Legislature,  as  well  as  the  consti* 
tutional  convention,  had  in  mind  when  it 
was  provided  that  commonwealth's  attorneys 
should  be  paid  in  part  by  percentages  of  fines 
or  forfeitures  recovered.  That  incentive,  no 
doubt,  was  to  encourage  the  vigilant  prosecu- 
tion and  apprehension  of  offenders.  If  an  in- 
cumbent knows  that  any  deficit  in  his  salary 
growing  out  of  a  lack  of  assessment  and  col- 
lection of  fines  and  forfeitures  may  be  sup- 
plemented some  time  in  the  future  by  a  more 
industrious  and  vigorous  officer  earning  a 
surplus,  the  very  purpose  of  the  law  in  al- 
lowing such  percentage  would  be  largely 
curtailed.  So,  from  any  viewpoint,  we  are 
unable  to  arrive  at  the  conclusion  that  the 
Legislature  ever  intended  that  a  common- 
wealth's attorney,  rendering  no  service  in 
either  assessing  or  collecting  fines  and  for- 
feitures, should  under  any  circumstances  re- 
ceive any  portion  thereof.  On  the  contrary, 
we  hold  that  each  year  of  the  term  consti- 
tutes the  unit,  at  the  end  of  which  the  rights 
of  the  officer  ai'e  determined,  and  if  during 
that  year  he  has  neither  collected  fines  pre- 
viously assessed,  nor  assessed  fines  the  per- 
centage from  which  is  insufficient  to  produce 
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a  ^sum  equal  to  his  maximum  salary,  be  can- 
not look  to  the  percentage  of  assessment  or 
the  collection  of  fines  during  any  other  year 
or  years  of  his  or  any  succeeding  term  to 
supply  the  deficit 

This  being  the  view  of  the  trial  court,  its 
judgment  is  affirmed. 


ESTEPP  V.    COMMONWEALTH. 


BSTBPP  ▼.  COMMONWEALTH 

(tl4  S.W.) 
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(Court  of  Appeals  of  Kentucky. 
1019.) 


S^t  26, 


1.  HoiaciDB  ^s»244(2)— Etidenob  to  Sus- 
tain Conviction  or  Mubdeb  —  Sblf-Db 

IBNSB. 

In  a  prosecution  for  murder,  evidence  KM 
sufficient  to  sustain  the  verdict  of  guilty;  the 
jury  not  being  bound  to  believe  defendant's 
story  of  self-defense,  or  that  defendant  had  rea* 
sonable  grounds  to  believe  he  was  in  danger 
of  death,  or  great  bodily  harm,  at  the  hands  of 
deceased. 

2.  HoMiciDB  ^=>276,  314  —  Self-Defense  — 
Qttestion  fob  Jubt— Imposition  of  Death 
Penalty. 

The  question  whether,  appellant  was  guilty 
of  murder  in  killing  deceased,  or  acted  in  self- 
defense,  was  for  the  jury,  and  if  they  believ- 
ed him  guilty  they  had  the  right  to  impose 
the  highest  penalty. 

3.  HoiflCIDB  ^=s>300C0,  12)  —  INSTBUCTIONB  — 

Dnsuppobtbo    by   Evidence   Qualifying 

Right  of  Self- Defense. 
In  a  prosecution  for  murder,  an  instruc- 
tion predicated  on  what  occurred  at  the  time 
of  the  killing,  unsupported  by  evidence  tending 
to  show  that  defendant  followed  the  deceased, 
or  threatened  to  kill  him  if  he  would  not  give 
him  some  money,  as  indicated  by  the  instruc- 
tion, held  erroneous,  because  unsupported  by 
evidence,  and  as  qualifying  the  right  of  self- 
defense. 

4.  Homicide  ^s>294(1)— Defenbeb—Inbtbuo- 
TioN  ON  Insanity  in  Absence  of  <  Plea 
Thebeof. 

In  a  prosecution  for  murder,  it  was  error 
to  give  an  instruction  on  the  matter  of  insanity, 
where  the  defendant  had  made  no  such  plea. 

5.  Cbiminal  Law  ^=5>719(1)— Asking  Death 
Penalty— Misconduct  of  Pbosecuting  At- 

TOBNEY— MaTTEBS  OuTSIDE  RECOED. 

In  a  prosecution  for  homicide,  the  common- 
wealth's attorney  may  ask  the  juiy  to  inflict 
the  maximum  penalty,  solely  on  the  ground  that 
the  evidence  heard  by  the  jury  authorizes  it; 
and  it  is  highly  improper  for  him  to  go  outside 
the  record  in  an  attempt  to  influence  the  jury 
by  stating  that  otherwise  defendant  might  es- 
cape sentence  in  part  by  being  paroled. 

d.  Homicide   ^=»166(5)— Evidence— Motive— 
Instbuctions. 
In    a    prosecution    for    murder,    although 
there   was  evidence  with   reference   to  indict- 


ments for  gaming,  where  there  was  no  showing 
that  defendant  had  been  indicted  on  the  evi« 
deuce  of  deceased,  or  that  deceased  took  any 
part  in  procuring  the  indictments,  the  court 
should  not  have  admonished  the  jury  that  the 
evidence  referred  to  was  competent  on  the  ques- 
tion of  defendant's  motive  in  killing  deceased. 

Appeal  ftrom  Circuit  Court,  Boyd  County. 

Bfflniard  Estepp  was  convicted  of  murder, 
and  sentenced  to  death,  and  he  appeals. 
Reversed  and  remanded. 

B.  P.  Harris,  of  Catlettsburg,  for  appel- 
lant. 

Chas.  H.  Morris,  Atty.  Gen.,  Overton  S. 
Hogan,  Asst.  Atty.  Gen.,  and  W.  D.  O'Neal 
and  J.  F.  Coldlron,  both  of  Catlettsburg,  for 
the  Commonwealth. 

CLAT,  C.  Appellant,  Miniard  Estepp,  who 
was  convicted  of  murder  and  given  a  death 
sentence,  seeks  a  reversal  of  the  Judgment. 

Appellant,  his  brother,  Lonnie  Estepp,  and 
the  deceased,  Frank  Goodman,  lived  in  Floyd 
county.  On  the  evening  of  January  25,  1019, 
they  came  to  Ashland.  There  they  met  ap- 
pellant's cousin,  Earl  Est^p,  and  after  pur- 
chasing and  drinking  a  quantity  of  whisky 
they  went  to  the  home  of  appellant's  unde, 
William  Estepp,  who  lived  a  short  distance 
from  Ashland.  On  their  arrival  they  went 
to  the  rooms  of  William  Estepp  and  Ernest 
Drankus,  who  had  retired,  and  gave  them 
some  whisky.  Appellant  gave  his  pistol  to 
his  uncle,  who  placed  it  under  a  pillow.  At 
that  time,  three  young  girls  were  in  the  sit- 
ting room,  playing  a  graphophone.  The  men 
went  into  the  sitting  room,  and,  after  listen* 
ing  to  the  music  and  dancing  for  a  while, 
they  played  "crpps,"  and  then  engaged  in  a 
game  of  cards.  While  in  the  game  of  cards, 
a  controversy  arose  between  appellant  and 
the  deceased,  Goodman,  and  they  both 
Jumped  to  their  feet  Appellant  picked  up 
a  revolver  lying  near  and  demanded  that 
Goodman  give  him  $5.  Goodman  said,  ''No, 
I  won't  give  you  the  $5."  Then  appellant 
said,  **If  you  don't  give  me  the  $5,  I'll  shoot 
your  G — —  d head  off."  Goodman  re- 
plied that  appellant  had  the  advantage  of 
him,  and  could  shoot,  if  he  wanted  to,  but 
that  he  would  not  give  appellant  the  $5.  Ap- 
pellant then  said,  "No,  I  won't  shoot  you; 
I  will  Just  knock  your  head  off."  Goodman 
then  asked  for  his  hat,  and  stated  that  he 
would  go  back  to  town.  Goodman  spent 
some  time  looking  for  his  hat.  While  this 
was  going  on,  appellant  came  to  the  room  of 
his  uncle  and  asked  for  his  pistol,  which 
his  uncle  declined  to  give  him.  Goodman 
then  left  the  house,  and  appellant  went  out 
about  the  same  time.  On  going  out,  Goodman 
found  that  he  had  two  dice  in  his  pocket  be- 
longing to  Earl  Estepp,  and  shortly  there- 
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after  returned  and  delivered  the  dice  to 
Estepp.  He  then  left  the  honse.  Five  or 
ten  minutes  later  two  shots  were  heard,  and 
in  a  few  minutes  appellant  returned  to  the 
house.  His  uncle  as^ed  him  if  he  ^ had  shot 
the  boy,  and  appellant  said,  "He  is  all  right." 
His  uncle  then  stated  that,  if  the  boy  was 
not  dead,  he  would  tell  everything,  where- 
upon appellant  replied  that  he  "wouldn't  tell 
anything."  Afterwards,  Goodman's  body 
was  found  with  two  bullet  holes  in  it 

According  to  appellant's  evidence,  he  and 
Goodman,  at  the  tatter's  suggestion,  agreed 
to  be  partners  in  the  gambling  game,  and  the 
conversation  in  the  house  between  him  and 
Goodman  was  gotten  up  to  avoid  suspicion. 
When  he  left  the  house,  he  had  no  purpose 
whatever  of  doing  Goodman  any  harm.  He 
took  the  pistol  and  cartridges  because  his 
uncle  declined  to  give  him  the  pistol  which 
he  had  left  with  his  uncle.  Appellant's  ac- 
count of  the  homicide  is  as  follows: 

"A.  Him  and  I  went  off  down  the  road  some- 
thing like  100  yards.  On  the  way  going  down 
we  laughed  and  talked,  and  he  first  asked  me 
if  I  was  mad,  and  I  told  him,  'No/  I  was  not 
mad;  that  I  had  acted  mad  to  keep  them  from 
suspicioning  that  we  was  buddies,  and  I  ask- 
ed him  he  was  mad,  and  he  says,  'No;'  and  I 
asked  him  if  he  was  going  to  *whack  up';  and 
he  says,  *No,'  he  won  the  money  and  was  go- 
ing to  keep  it,  and  started  towards  his  right- 
baud  pocket,  put  his  right  hand  in  his  pocket, 
and  just  about  as  he  got  his  hand  around,  we 
was  about  the  center  of  the  road  at  that  time, 
I  didn't  know  if  he  had  a  knife,  or  gun,  or 
what  he  had,  never  had  heard  him  say,  and  so 
I  shot  him  to  keep  him  from  shooting  me." 

Appellant  further  stated  that  he  weighed 
only  125  or  130  pounds,  while  the  deceased 
weighed  about  160  pounds,  stod  that  he  shot 
the  deceased  because  he  did  not  believe  he 
had  any  chance  with  him,  as  the  deceased 
was  so  much  bigger  than  he  was.  A  small 
knife  was  found  in  the  pocket  of  deceased. 

[1 , 2]  There  Is  no  merit  in  the  contention 
that  the  verdict  is  not  sustained  by  the  evi- 
dence. Of  course,  the  Jury  were  not  bound 
to  accept  appellant's  account  of  the  homi- 
cide as  true,  and,  even  if  they  were  inclined 
to  believe  what  appellant  said,  they  had  the 
right  to  conclude  that  appellant  did  not  have 
reasonable  grounds  to  believe  that  he  was 
in  danger  of  death  or  great  bodily  harm  at 
the  hands  of  Goodman,  In  view  of  the  fact 
that  Goodman,  before  placing  his  hand  in 
his  pocket,  stated  that  he  was  not  mad  at 
appellant.  Indeed,  there  can  be  no  doubt 
that  the  question  whether  the  appellant  was 
guilty  of  murder  or  acted  In  self-defense 
was  for  the  jury,  and,  if  they  believed  him 
guilty  of  murder,  they  had  the  right  to  im- 
pose the  highest  penalty. 

[3]  The  instruction  qualifying  the  right  of 
self-defense  presents  a  more  serious  ques- 
tion.   That  instruction  is  as  follows: 


"But  the  jury  are  further  instructed  that,  ^if 
they  shall  find  and  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant, 
Miniard  Estepp,  at  a  time  when  he  was  not 
in  danger  of  death  or  the  inflicting  of  some  great 
bodily  harm  at  the  hands  of  Frank  Goodman, 
armed  himself  with  a  pistol,  and,  thus  arncd, 
followed  or  sought  out  the  said  Goodman  for 
the  purpose  of  having  or  engaging  in  a  difficul- 
ty with  him,  and,  having  found  him,  drew  or 
pointed  said  pistol  at  said  Goodman,  or  threat- 
ened to  kill  him  if  he  did  not  give  him  some 
money,  and  that  by  reason  thereof  was  brought 
on  and  caused  the  difficulty,  if  any,  in  which 
the  said  Goodman  was  shot  and  killed,  and 
that  the  defendant  willingly  entered  into  the 
difficulty  with  said  Goodman,  if  any  there  was, 
and  willingly  engaged  in  same  up  to  the  time 
said  Goodman  was  shot  on  the  oocasion  in  ques- 
tion, then  and  in  this  event  the  defendant  can- 
not be  excused  from  killing  said  Goodman 
on  the  ground  of  self-defense  and  apparent  ne- 
cessity therefor,  as  indicated  in  any  of  the  in- 
structions given  you  by  the  court 

"And  the  jury  are  further  instructed  that  if 
they  shall  find  and  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant, 
at  the  time  of  the  shooting  and  killing  of  said 
Goodman  on  the  occasion  in  question,  if  he  did 
so,  was  voluntarily  drunk,  or  under  the  in- 
fluence of  intoxicating  liquors  voluntarily  tak- 
en by  him,  such  a  fact  would  not  entitle  the  de- 
fendant to  an  acquittal  on  the  ground  of  un- 
soundness of  mind." 


The  commonwealth  insists  that  the  first 
paragraph  of  instruction  No.  4  was  proper, 
because  appellant,  while  in  the  house  of  his 
uncle,  did  point  a  pistol  at  Goodman  and 
threatened  to  kill  him  if  he  did  not  give  ap- 
pellant $5w  The  instruction,  however,  is  not 
predicated  on  what  occurred  in  the  house.  It 
deprived  appellant  of  the  right  of  self-de- 
fense, if  the  jury  believed  from  the  evidence 
beyond  reasonable  doubt  that  he — 

''at  a  time  when  he  was  not  in  danger  of  death 
or  the  infliction  of  some  great  bodily  harm  at 
the  hands  of  Frank  Goodman,  armed  himself 
with  a  pistol,  and,  thus  armed,  followed  oi* 
sought  out  the  said  Goodman  for  the  purpose 
of  having' or  engaging  in  a  difficulty  with  him, 
and,  having  found  him,  drew  or  pointed  said 
pistol  at  said  Goodman,  or  threatened  to  kiU 
him  if  he  did  not  give  him  some  money,  and 
that  by  reason  thereof  was  brought  on  and 
caused  the  difficulty." 


It  will  thus  be  seen  that  the  instruction  is 
predicated  on  the  theory  that  appellant 
armed  himself  and  followed  Goodman  for  the 
purpose  of  engaging  in  a  difficulty  with  him, 
and,  having  found  him,  drew  or  pointed  the 
pistol  at  Goodman,  or  threatened  to  kill  him 
if  he  did  not  give  appellant  some  money. 
In  other  words,  the  Instruction  is  predicated 
on  what  occurred  at  the  time  of  the  homi- 
cide, and  that,  too,  when  there  was  no  evi- 
dence whatever  tending  to  show  that  appel- 
lant followed  the  deceased  and  threatened  to 
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kill  bim  if  be  did  not  give  bim  «ome  money. 
We  therefore  conclude  tbat  the  instruction 
was  erroneous,  because  there  was  no  evi- 
dence to  support  it,  and  we  are  also  of  the 
opinion  that  no  instruction  qualifying  the 
right  of  self-defense  should  have  been  given. 

[4]  We  are  at  a  loss  to  understand  upon 
what  theory  the  second  paragraph  of  instruc- 
tion No.  4  was  given.  Had  appellant  pleaded 
Insanity,  the  court  might  have  given  an  in- 
struction on  that  question,  and  at  the  same 
time  qualified  the  instruction  by  giving  one 
similar  to  the  second  paragraph  of  instruc- 
tion No.  4.  As  a  matter  of  fact,  however, 
appellant  did  not  plead  insanity,  and  in  the 
absence  of  such  a  plea  the  second  paragraph 
of  instruction  No.  4  had  no  place  in  the  in- 
struction. 

[5]  In  his  argument  to  the  jury,  the  com- 
monwealth's attorney  used  the  following  lan- 
guage: 


**Ab\  commonwealtli^  attorney,  and  in  the 
name  of  society  and  this  great  state,  I  ask  yon 
to  find  the  defendant  guilty  under  instruction 
No.  1,  and  give  him  the  maximum  penalty 
known  to  the  law.  If  you  cannot  find  bim 
guilty  under  instruction  No.  1,  then  you  should 
turn  him  scot  free.  He  is  no  more  guilty  of 
voluntary,  manslaughter  than  be  is  guilty  of 
larceny  or  burglary  under  this  evidence.  If 
you  find  him  guilty  of  voluntary  manslaugh- 
ter, in  2  years  he  is  subject  to  parole,  and 
will  be  a  free  man  again.  If  you  give  him  a 
life  sentence,  he  is  subject  to  parole  In  8  years, 
and  will  then  be  a  free  man.  There  is  not 
to-day  in  the  penitentiary  at  Frankfort  a  man 
who  has  been  there  20  years.** 


While  in  a  prosecution  for  homicide  the 
commonwealth's  attorney  may  with  propriety 
ask  the  jury  to  inflict  the  maximum  penalty, 
he  should  ask  it  solely  on  the  ground  that  the 
evidence  heard  by  the  jury  authorizes  such 
a  penalty,  and  it  is  highly  improper  for  him 
to  go  outside  of  the  record  and  call  atten- 
tion to  the  fact  that  there  was  not  then  in  the 
penitentiary  a  man  who  has  been  there  20 
years,  for  the  purpose  of  influencing  the  jury 
to  give  the  defendant  the  death  penalty, 
rather  than  a  lesser  punishment,  which  the 
defendant  might  escape  in  part  by  being 
paroled. 

[6]  While  there  wks  evidence  with  ref- 
erence to  indictments  for  gaming  in  the 
Floyd  circuit  court,  there  was  no  evidence 
that  appellant  had  heeu  indicted  on  the  evi- 
dence of  Goodman,  or  thnt  Goodman  took  any 
part  in  procuring  the  indictments.  That  being 
true,  the  court  should  not  have  admonished 
the  jury  that  the  evidence  referred  to  was 
competent  on  the  question  of  appellant's  mo- 
tive in  killing  the  deceased. 

Judgment  reversed,  and  cause  remanded 
for  new  trial  consistent  with  this  opinion. 
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Fraudulent  Convbyanoes  ^s»298<3)  —  Evi- 

DKNGK  Sufficient  to  Show  Conveyance  to 

Wife  Fraud  as  to  Creditors. 

In  suit  by  husband's  creditors  to  set  aside 

conveyance  to  wife  on  ground  that  land  was  paid 

for  by  husband,  held,  under  the  evidence,  that 

Court  of  Appeals  will  not  disturb  finding  that 

conveyance  was  made  to  wife  for  purpose  of 

defrauding  husband's  creditors. 


Appeal  from  Circuit  Court,  Perry  County. 

Suit^by  William  Strong  and  others  against 
Charley  Morgan  and  wife.  Judgment  for 
plaintiffs,  and  defendants  appeaL    Afllrmed. 

Everscde  &  Turner,  of  Hazard,  fot  appel- 
lants. 

Williams  ft  Grace  and  T.  B.  Moore,  Jr.,  all 
of  Hazard,  for  appellees* 


CLAY,  C.  William  Strong  and  others 
brought  suit  against  Charley  Morgan  and 
Mollie  Morgan,  his  wife,  to  set  aside  a  deed 
conveying  a  150-acre  farm  to  Mollie  Morgan. 
on  the  ground  that  the  land  was  paid  for 
with  money  belonging  to  Charley  Morgan 
and  conveyed  to  his  wife  for  the  purpose 
of  defrauding  his  creditors.  On  final  hear- 
and  wife  adjudged  a  homestead,  and  the  re- 
Ing  the  deed  was  canceled,  Charley  Morgan 
mainder  of  the  land  was  ordered  sold  for 
the  purpose  of  paying  Charley  Morgan's 
debts.    The  defendants  appeal. 

It  appears  that  on  December  20,  1915, 
Charley  Morgan  and  wife,  in  consideratloD 
of  the  sum  of  $1  and  other  good  and  valu- 
able considerations,  conveyed  to  Jesse  Mor^ 
gan  a  lot  of  ground  located  in  the  town  of 
Hazard,  and  on  the  same  day  Mark  Stand- 
afer  and  wife  conveyed  to  Mollie  Morgan 
the  150-acre  tract  of  land.  The  consider- 
ation for  the  last  conveyance  was  $2,600, 
$500  of  which  was  paid  in  cash  by  Jesse 
Morgan,  and  the  balance  represented  by 
notes  executed  by  Mollie  Morgan,  with  Jesse 
Morgan  as  surety.  At  the  time  of  these 
transfers  Mollie  Morgan  had  no  property, 
Charley  Morgan  was  insolvent,  and  the  proi>- 
erty  in  Hazard  was  worth  $8,000  or  $10,000. 
Jesse  Morgan  testified  in  substance  that,  at 
the  time  of  the  conveyance  by  Charley  Mor- 
gan to  him  of  the  Hazard  property,  Charley 
Morgan's  indebtedness  to  him  exceeded  the 
value  of  the  property,  and  that  the  purchase 
of- the  Standafer  farm  by  him  was  in  efl^ect 
a  gift  to  Mollie  Morgan,  for  the  benefit  of 
her  and  Charley,  who  was  his  nephew. 

The  case  turns  on  whether  the  Standafer 
farm  was  a  gift  from  Jesse  Morgan  to  Mol- 
lie Morgan,  or  was  conveyed  to  her  at  the 
direction  of  Charley  as  part  payment  for  the 
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Hazard  property,  which  Charley  conveyed  to 
Jesse  Morgan.  It  is  argaed  that  the  burden 
of  proving  that  the  conveyance  of  the  Stand- 
afer  farm  to  MoUie  was  made  for  the  pur- 
pose of  defrauding  Charley's  creditors  is  not 
sustained,  in  view  of  the  fact  that  Jesse 
Morgan  stated  that  Charley's  Indebtedness 
to  him  exceeded  the  value  of  the  town  prop- 
erty, and  the  conveyance  to  Mollie  was  in 
effect  a  gift.  There  might  be  some  merit  in 
this  contention,  were  it  not  for  the  fact  that 
Charley  Morgan  and  Mollie  Morgan,  in  set- 
ting up  their  claim  to  homestead  in  the  land 
in  controversy,  first  pleaded  a  homestead  in 
the  town  lot  in  Hazard,  and  then  alleged 
"that  with  the  proceeds  of  the  sale  of  said 
homestead  they  bought  the  tract  of  land  set 
out  and  described  in  the  croes-petltion  of  tlie 
defendants,"  which  is  the  tract  in  contro- 
versy. Considering  the  case  in  the  light  of 
this  admission,  and  the  farther  fact  that 
Jesse  Morgan  did  not  state  even  approximate- 
ly the  different  items  composing  the  indebt- 
edness of  Charley  Morgan  to  him,  but  stated 
in  a  general  way  that  the  indebtedness  ex- 
ceeded the  value  of  the  town  property,  a 
fact  about  which  he  might  have  been  mis- 
taken, in  the  absence  of  a  list  of  the  obliga- 
tions composing  the  indebtedness,  we  per- 
ceive no  reason  for  disturbing  the  chancel- 
lor's finding  that  the  conveyance  of  the  land 
In  controversy  was  made  to  Mollie  Morgan 
for  the  purpose  of  defrauding  Charley's 
creditors. 
Judgment  afilrmed. 


COMBS  et  al.  ▼.  COMBS  et  al. 
(Court  of  Appeals  of  Kentucky.    Sept.  80, 1019.) 

1.  Adverse  Possession  ^=5>114(1)— Evidence 
SuPFiciENT  TO  Establish  Title. 

Evidence  held  to  show  that  plaintiffB  and 
their  ancestor  had  been  in  actual  adverse  posses- 
sion of  land,  claiming  it  as  their  own  and  exer- 
cising acts  of  ownership  to  well-defined  bound- 
ary line,  for  sufficient  period  of  time  to  give 
them  title  by  adverse  possession. 

2.  CosTB  ^=5>255  —  Whebe  Index  to  Tban- 
soBiPT  Insufficient,  Clebk's  Fee  will  be 
Reduced. 

Where  index  to  transcript  shows  names  of 
only  7  of  the  17  witnesses  whose  depositions 
appear  in  the  transcript,  and  does  not  refer  to 
a  deed  in  the  record,  $10  will  be  deducted  from 
clerk's  fee  for  making  transcript,  under  court 
rule  6  (154  S.  W.  viii). 

Appeal  from  Circuit  Court,  Perry  County. 

Suit  by  Richard  Combs  and  others  agamst 
Jackson  Combs  and  another.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 


Morgan  &  Nuckols  and  W.  W.  Baker,  all 
of  Hazard,  for  appellants. 
W.  C.  Eversole,  of  Hazard,  for  appellees. 

CARROLL,  O.  J.  This  is  a  suit  by  the 
heirs  of  Isom  Combs  against  Jackson  Combs 
and  William  Combs  to  recover  or  have  their 
title  quieted  to  a  tract  of  land  containing 
about  38  acres.  The  Combses  are  negroes* 
and  Isom  was  a  half-brother  of  Jackson  and 
William  Combs.  They  were  slaves;  Isom 
being  owned  by  John  S.  Combs,  aM  Jadsson 
and  William  by  his  brothers. 

About  1867  John  S.  Combs,  who  was  a 
large  landowner  in  Perry  county,  sold  to 
Jacluson  and  William  Combs,  as  they  claim, 
a  tract  of  land  containing  about  300  acres, 
on  which  they  settled.  It  further  appears 
that  in  1871  Jc^in  S.  Combs,  for  the  recited 
consideration  of  $100,  conveyed  to  William 
and  Jackson  the  tract  of  land  on  which  they 
had  settled  a  few  years  before.  It  also  ap- 
pears that  John  G.  Godsey,  who  had  pre- 
viously sold  this  land,  or  a  part  of  it,  to  John 
S.  Combs  without  making  him  a  deed.  Joined 
In  the  conveyance  to  Jackson  and  WiUiain 
Combs.  This  deed  was  not  put  to  record 
until  July,  1013,  many  years  after  the  death 
of  Isom  Combs,  who  died  about  1895.  Soon 
after  this  deed  was  recorded,  Jackson  and 
William  Combs  conveyed  to  the  heirs  of  Isom 
Combs  64  acres  of  the  land  deeded  to  them 
by  John  S.  Combs. 

In  1915  the  heirs  of  Isom  Combs  brought 
suit  against  Jackson  and  William  Combs  to 
recover  one-third  of  the  land,  or  about  102 
acres,  that  was  conveyed  to  Jackson  and 
William  Combs  in  1871,  upon  the  ground 
that  their  ancestor,  Isom  Combs,  was  the 
owner  of  the  one-third  they  sought  to  re- 
cover. As  it  appears,  however,  that  64  acres 
of  this  land  they  sought  to  recover  had 
shortly  before  the  suit  been  conveyed  to  them 
by  Jackson  and  William  Combs,  there  is 
only  in  dispute  in  this  case  about  38  acres. 
After  the  case  bad  been  prepared  for  trial, 
the  lower  court  decided  that  the  heirs  of 
Isom  were  the  6wners  of  one-third  of  the 
land  deeded  to  Jackson  and  William  by  John 
S.  Combs,  and  therefore  adjudged  that  they 
were  entitled  to  the  38  acres  in  dispute,  in 
addition  to  the  64  acres  previously  conveyed 
to  them. 

In  the  lower  court  and  oa  this  appeal 
Jackson  and  William  Combs  contend  that 
Isom  Combs  did  not  pay  any  part  of  the 
purchase  price  to  John  S.  Combs  for  the  land 
they  bought  from  him  in  1867,  and  which 
was  conveyed  to  them  in  1871.  They  admit 
that,  about  a  year  after  they  bought  the 
land,  Isom  Combs,  with  their  permission  and 
as  their  tenant  at  will,  settled  on  a  part  of 
it,  and  remained  there  with  their  permission 
until  his  death  in  1805,  and  that  since  his 
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death  his  children  have  been  in  the  occu- 
pancy of  the  land.  They  farther  say  that, 
out  of  empathy  for  th^  brother  Isom  and 
interest  in  his  children  after  his  death,  they 
permitted  him  and  them  to  occupy  and  culti- 
Tate  the  land  on  which  Isom  settled,  and  in 
furtherance  of  their  desire  to  help  his  chil- 
dren and  heirs  they  conyeyed  to  them,  with- 
out any  consideration  except  love  and  af- 
fectioUj  the  64  acres  deeded  to  them  in  1913 
or  1914.  They  farther  contend  that  neither 
Isom  nor  his  heirs  or  children  ever  held  any 
part  of  the  land  adversely  to  them,  or  as- 
serted title  thereto,  but  always  held  it  ami- 
cably, and  as  theii;  tenants  at  will. 

On  the  other  hand,  the  heirs  of  Isom  in 
this  suit  contend  that  their  ancestor,  Isom. 
together  with  his  brothers,  Jackson  and  Wil- 
liam, bought  for  a  small  sum  from  his  mas- 
ter, John  S.  Combs,  the  tract  of  land  on 
which  they  settled,  and  each  of  them  was  to 
have  one-third  of  it;  that  Isom  settled  on 
the  portion  he  was  to  have  in  1807,  and  hih 
brothers  settled  on  the  portion  they  were  to 
have ;  that  Isom  lived  on  the  part  he  settled 
on  until  his  death,  holding  and  controlling 
same  as  his  own,  and  they  after  his  deatl 
continued  to  hold  and  occupy  in  the  same 
manner;  that  neither  Isom  nor  they  ever 
held  the  land  as  the  tenants  of  Jackson  or 
William  Combs;  that  Isom  marked  the 
boundary,  cleared  up  a  good  deal  of  the  land, 
cut  the  timber  on  the  land,  and  sold  it  when 
he  wanted  to,  assessed  it  for  taxation,  and 
paid  the  taxes  thereon;  that  Jackson  and 
William  frequently  acknowledged  his  right 
to  the  land.  They  rested  their  right  to  re- 
cover on  several  grounds,  but  we  think  their 
light  to  it  may  safely  be  put  upon  the  ground 
that  they  were  entitled  to  it  by  adverse  pos 
session. 

The  evidence  for  Jackson  and  William 
Combs,  which  consists  principally  of  their 
own  statements,  supports  their  theory  that 
they  bought  and  paid  for  the  land,  and  out 
of  sympathy  and  kindness  for  their  brother 
permitted  him  as  their  tenant  at  will  to  oc- 
cupy part  of  their  land  during  his  life,  and 
permitted  his  heirs  and  children  to  hold  it  in 
the  same  way  after  his  death;  that  the  hold- 
ing and  possession  of  Isom  and  his  heirs  and 
children  was  at  all  times  amicable,  without 
any  assertion  of  title  on  their  part  until  this 
suit  was  brought;  that  they  only  conveyed 
to  them  the  64  acres  through  love  and  aifeo- 
tion,  and  with  a  desire  to  permit  them  to 
occupy  and  own  the  property  which  they  and 
their  ancestor,  Isom,  had  occupied  for  so 
many  years.  They  denied  that  the  boundary 
to  the  102  acres  now  claimed  by  the  heirs 
was  marked  or  held  adversely  to  them,  and 
say  that  the  64  acres  conveyed  to  the  heirs 
l^  them  covered  all  the  land  that  Isom  or 
the  heirs  had  ever  cleared  up,  cultivated, 
cut  timber  from,  or  exercised  any  acts  of 
ownership  over. 


The  weight  of  the  evidence,  however* 
shows  in  a  very  satisfactory  way  that  Isom, 
and  his  children  and  heirs  after  his  death, 
always  claimed  the  102  acres  and  exercised 
over  it  all  rights  of  ownership,  such'  as  cut- 
ting and  selling  timber  therefrom,  marking 
the  boundary,  residing  on  the  land  and  culti» 
vating  it,  assessing  it  for  taxation,  ^and  pay- 
ing the  taxes  thereon.  It  further  appears, 
from  the  testimony  of  both  Jackson  and  Wil- 
liam Combs,  that  Isom  with  their  knowledge 
frequently  cut  and  sold  timber  from  different 
parts  of  the  102  acres,  and  although  they  say 
they  objected  to  him  doing  so,  they  never 
took  any  steps  whatever  to  prevent  what  ^e 
was  doing.  It  is  also  well  shown  in  the 
evidence  that  Isom  and  his  heirs  assessed  the 
102  acres  for  taxation  and  paid  the  taxes 
thereon. 

R.  M.  Baker,  a  prominent  white  citizen 
of  Perry  county,  who  had  no  interest  in  the 
case,  testified  he  was  well  acquainted  with 
the  Combs  negroes,  and  that  Isom  and  Wil- 
liam Combs  told  him  that  all  three  of  them 
had  bought  the  land  from  John  S.  Combs 
and  had  settled  on  their  respective  portions 
of  it  Jerry  Mcintosh  and  other  disinterest- 
ed witnesses  testified  to  substantially  the 
same  state  of  facts  as  Baker  did.  The  only 
important  circumstance  corroborating  the 
theory  and  evidence  of  Jackson  and  William 
Combs  is  the  fact  that  in  1871  John  S.  Combs 
conveyed  to  them  the  land  without  any  men- 
tion of  Isom's  name,  although  the  deed  ap- 
parently covered  the  land  upon  which  Isom 
was  then  Uvlng.  This  deed,  however,  was 
not  recorded  by  Jackson  or  WiUiam  until 
1913,  32  years  after  its  execution,  and  it  does 
not  appear  in  any  satisfactory  way  that 
Isom  or  his  dilldren  knew  anything  about 
its  execution  until  his  heirs  and  children 
learned  of  it  after  it  was  put  to  record  in 
1913. 

[1]  But  if  this  deed  should  be  given  the 
full  effect  to  which  deeds  are  entitled,  and  it 
should  be  conceded  that  by  virtue  of  it  Jack- 
son and  William  obtained  title  to  the  land 
in  1871,  the  evidence,  as  we  have  said,  shows 
that  Isom  from  1871  until  his  death,  and  his 
heirs  and  children  after  his  death,  had  been 
in  the  actual,  adverse  possession  of  the  102 
acres,  claiming  it  as  their  own  and  exercising 
such  acts  of  ownership  to  a  well-defined 
boundary  as  would  give  them  after  this  long 
lapse  of  time  the  unquestioned  right  to  hold 
by  adverse  possession. 

[2]  We  have  time  and  again  in  published 
opinions  called  attention  to  rule  5  of  the 
court  (154  S.  W.  viii),  providing  how  tran- 
scripts shall  be  made  out  and  indexed,  and 
in  a  number  of  cases  have  imposed  against 
clerks  the  penalty  provided  in  this  rule  for 
failure  to  comply  with  it.  Lemon  v.  Com- 
monwealth, 171  Ky.  822,  188  S.'W.  858;  An- 
derson V.  Sandy  Valley  Ry.  Co.,  171  Ky.  740, 
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188  S.  W.  772;  Allen  v.  Llgon,  175  Ky. 
767,  104  S.  W.  1050;  Searcy  v.  Golden,  172 
Ky.  42,  188  S.  W.  1098.  This  rule,  which 
is  very  simple  and  easily  understood,  has 
been  in  force  for  several  years,  and  copies 
of  the  docket  containing  it  are  sent  three 
times  each  year  to  every  circuit  clerk  In  the 
state.  It  provides,  among  other  things  that 
the  index  shall  show — 

''the  name  of  each  witness  and  the  page  on 
which  his  testimony  begins.  The  index  shall  also 
show  the  page  on  which  the  instructions  and  all 
deeds,  contracts,  and  other  exhibits  may  be 
found,  and  each  deed,  contract,  or  other  exhibit 
shall  be  indicated  in  the  index  by  the  name  of 
the  grantor  and  grantee,  or  by  some  other  brief 
description,  to  show  what  the  paper  is." 

In  this  case  the  depositions  of  17  witnesses 
appear  in  the  transcript,  but  the  index  only 
show  the  names  of  7.  It  does  not  give  any 
information  as  to  the  names  of  the  other 
witnesses,  or  the  pages  of  the  record  upon 
which  their  evidence  may  be  found.  There 
is  also  a  deed  in  the  record  that  is  not  in- 
dexed at  all.  For  the  failure  to  comply  with 
this  rule,  there  will  be  deducted' from  the  fee 
of  the  clerk  for  making  the  transcript  the 
sum  of  $10,  and  the  clerk  of  this  court,  in 
taxing  the  costs  of  the  transcript,  will  de- 
duct this  sum  from  the  fee  for  it. 

The  Judgment  is  affirmed. 


PLUMBER  V.  SOUTHERN  OIL  00. 

{Court  of  Appeals  of  Kentucky.    Oct  3,  1919.) 

1.  Mines  and  Minebals  ^=s>79(7)— Evidengk 
Sufficient  to  Show  Payment  of  Rent 
Undeb  Oil  Lease. 

In  a  suit  to  cancel  an  oil  lease  for  nonpay- 
ment of  rental,  the  weight  of  the  evidence  held 
to  show  that  the  rental  was  paid,  on  the  Monday 
following  the  Sunday  on  which  it  became  due, 
to  the  bank  which  had  been  receiving  the  rental 
money,  and  was  not  placed  to  plaintiff's  credit 
on  such  date  because  plaintiff  instructed  the 
cashier  not  to  so  credit  it 

2.  Mines  and  Minerals  ^s»78(3)  ~  Accept- 
ance OF  Rentals  Waives  of  Failure  to 
Develop  Under  Ore  Lease. 

Where  a  lessor  accepted  unconditionally  the 
rental  payments  under  an  oil  lease,  the  lessee 
had  the  right  to  assume  that  lessor  was  satis- 
fied with  such  rentals  in  lieu  of  the  development 
of  the  land,  and  lessor's  remedy  was  to  demand 
such  development  and  seek  cancellation  for  les- 
see's failure  to  comply  with  the  lease  provi- 
sions. 

Appeal  from  Circuit  Court,  Lee  County. 

Suit  by  H.  M.  Plumber  against  the  South- 
ern Oil  Company.  From  a  judgment  dis- 
missing his  petition,  plaintiff  appeals.  Af- 
firmed. 


B.  Q.  Williams,  of  Frankfort,  and  S.  P. 
Stamper,  of  Beattyville,  for  appellant. 
Sam  Hurst,  of  Beattyville,  for  appellee. 

CARROLL^  O.  J.  On  AprU  21,  1916,  Plum- 
ber, in  consideration  of  $1  paid  by  C.  W.  Sale 
&  Co.  leased  to  them  tbe  oil  and  gas  priv- 
ileges in  a  tract  of  land  containing  160  acres 
"for  the  term  of  10  years  from  date  and  as 
much  longer  thereafter  as  oil  and  gas  is 
found  thereon.*'  It  was  further  provided  in 
the  lease: 

"First.  Lessee  agrees  to  drill  a  well  upon 
said  premises  within  one  year  from  this  date,  or 
thereafter  pay  to  lessors  rentals  as  hereinafter 
provided  until  a  well  is  completed  or  the  prop- 
erty hereby  granted  is  reconveyed  to  lessors. 

"Second.  Should  oil  be  found  in  paying  quan- 
tities, the  lessee  agrees  to  deliver  to  the  lessors 
free  of  charge  into  tanks  or  pipe  lines  one-eighth 
part  or  share  of  all  crude  oil  produced  or  saved 
from  said  premises. 

**Third.  Should  gas  be  found  in  paying  quan- 
tities, the  lessee  agrees  to  pay  $100  each  year 
for  the  product  of  each  well  while  the  same  is 
being  sold  off  the  premises. 

"Second  party  agrees  to  complete  a  well  on 
the  premises  within  one  year  from  the  date  here- 
of (unavoidable  accidents  and  delaying  except- 
ed) unless  the  lessee  thereafter  pays  a  yearly 
rental  of  10  cents  per  acre,  payable  quarterly 
in  advance,  until  a  well  is  completed,  which 
payments  for  delay  in  completing  weU  may  be 
made  direct  to  lessee  or  deposited  to  his  credit 
in  the  People's  Exchange  Bank,  Beattyville,  Ky., 
which  payments  shall  fully  and  completely  ex- 
tend this  lease  from  time  to  time  until  a  well 
is  completed,  and  lessors  agree  to  accept  said 
payments  of  rentals  when  made,  and  to  mail 
receipts  for  same  to  the  lessee. 

"And  it  is  further  agreed  that  the  lessee  may 
at  any  time  remove  all  his  property  and  re- 
convey  the  premises  hereby  granted,  which  con- 
veyance said  lessors  agree  to  accept,  and  there- 
upon this  instrument  shall  become  null  and 
void,  and  the  payments  which  shall  have  been 
made  be  held  by  tbe  lessors  as  the  full  stipulated 
damages  for  nonfulfillment  of  the  foregoing  con- 
tract" 

It  appears  that  later  Sale  &  Co.  assigned 
this  lease  to  the  Southern  Oil  Company,  and 
thereafter,  on  October  27,  1917,  Plumber 
brought  a  suit  In  equity  against  the  oil  com- 
pany, seeking  to  have  the  lease  to  Sale  & 
Co.,  which  had  been  assigned  to  It,  canceled 
upon  the  ground  that  the  consideration  of 
$1  for  the  lease  and  the  further  consideration 
of  10  cents  an  acre  was  not  a  valuable  con- 
sideration, and  further  that  the  Southern  Oil 
Company,  on  the  2l8t  day  of  October,  1917, 
violated  its  contract,  in  that  it  failed  to  pay 
the  rental  due  on  or  before  that  date  to 
him  or  the  People's  Exchanfre  Bank. 

To  this  petition  the  Southern  Oil  Company 
filed  an  answer,  setting  up  that  on  April  27, 
1917,  it  deposited  in  the  People's  Bank  to 
the  credit  of  Plumber  the  sum  of  $4,  the  rent- 
al due  according  to  the  terms  of  tbe  lease. 


^s>FoT  other  cases  see  same  topic  and  KET-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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and  this  snin  was  received  l^  the  bank  and 
placed  to  the  credit  of  Plumber  and  accept- 
ed by  him  as  rental  for  the  first  three  months 
after  the  expiration  of  the  one  year  during 
which  it  was  permitted  to  hold  the  lease 
without  rental ;  that  on  Jnly  17,  1917,  it 
again  deposited  in  the  People's  B^nk  to  the 
credit  of  Plumber  the  sum  of  $4,  which  sum 
was  rece'lred  by  the  bank  and  placed  to  his 
credit  and  accepted  by  him  as  rental  for  the 
second  three  months  after  the  expiration  of 
the  year  in  which  it  was  permitted  to  hold 
the  land  without  rental ;  that  on  October  22, 
1917,  it  again  deposited  in  the  People's  Bank 
to  the  credit  of  Plumber  the  sum  of  $4, 
which  sum  was  received  by  the  bank  and  by 
it  placed  to  the  credit  of  Plumber  as  rental 
for  the  third  three  months  after  the  expira- 
tion of  the  year  in  which  it  was  permitted 
to  hold  t)ie  land  without  rental;  that  the 
reason  it  did  not  pay  this  last  rental  sum 
on  the  21st  day  of  October,  1917,  according 
to  the  terms  of  the  lease  was  because  that 
day  was  Sunday. 

For  r^ly  to  this  Plumber  denied  that  the 
People's  Bank  was  designated  In  the  lease 
as  his  agent  to  collect,  receive,  or  hold  the 
rentals  named  in  the  lease,  or  that  on  Octo- 
ber 22,  1917,  the  Southern  Oil  Company  de- 
posited in  the  bank  to  his  credit  the  sum  of 
$4  as  rental  due  under  the  lease,  or  that  said 
sum  was  accepted  or  received  by  the  bank 
and  placed  to  his  credit  on  that  date. 

It  will  be  observed  that  Plumber  admits 
the  payment  and  receipt  by  him  of  the  stip- 
ulated rental  paid  on  April  26,  1917,  and 
July  17,  1017,  and  only  denies  the  payment 
or  receipt  by  him  of  the  rental  due  on  Au- 
gust 21,  1917.  In  reference  to  the  rental  due 
on  October  21,  1917,  he  testified  that  on  Oc- 
tober 22d  he  called  at  the  bank  and  asked  if 
the  Southern  Oil  Company  had  placed  any- 
thing to  his  credit,  and  that  Beach,  the  cash- 
ier, said  there  was  nothing  there,  and  that  no 
tender  of  money  had  been  made  to  him,  nor 
had  he  received  credit  by  it  In  the  bank; 
that  four  or  five  days  later  he  again  Inquired 
at  the  bank  as  to  whether  the  rental  install- 
ment due  <m  October  21st  had  been  paid  and 
placed  to  his  credit,  and  tlie  cashier  told  him 
that  no  money  had  been  placed  to  his  credit, 
but  said  there  was  a  check  in  the  bank  for 
the  amount,  if  he  wanted  it  put  to  his  credit 
or  the  money  on  it.  On  his  cross-examina- 
tion he  further  said  that  after  the  lease  to 
Sale  &  Co.  he  had  been  offered  a  much 
larger  sum  for  the  privilege  of  operating  for 
<^1  and  gas  on  the  land  than  Sale  &  Co.  had 
agreed  in  their  lease  to  pay  him,  although 
when  he  leased  to  Sale  &  Co.  the  considera- 
tion recited  in  the  lease  appeared  to  him  at 
that  time  "to  be  a  good,  valid,  and  valuable 
consideration.'* 

Beach,  the  cashier  of  the  People's  Bank, 
testified  that  a  few  days  before  October  21, 
1917,  Plumber  came  into  the  bank  and  told 
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him  not  to  place  any  money  to  his  credit 
that  might  be  paid  as  rental  on  his  oil  lease ; 
that  on  October  22, 1917,  the  oil  company  left 
with  him  in  the  bank  a  check  for  $4  the  rent- 
al due  on  October  21,  1917 ;  that  he  held  the 
check  for  four  or  five  days,  until  he  could 
get  some  legal  advice  as  to  whether  he 
should  place  it  to  Plumber's  credit)  after 
having  been  forbidden  by  him  to  do  so ;  that 
after  receiving  advice  that  he  had  the  right 
tc^put  the  check  to  Plumber's  credit  he  ild 
so,  and  the  amount  of  it,  $4,  was  yet  in  the 
bank  to  his  credit ;  that  the  only  reason  this 
sum  was  not  placed  to  his  credit  on  October 
22d  was  because  Plumber  had  Instructed  him 
not  to  place  it  to  his  credit. 

This  was  all  the  evidence  introduced  on 
the  trial,  and  upon  hearing  the  case  the  low- 
er court  dismissed  the  petition  of  Plumber, 
and  he  appeals. 

[1]  The  only  fact  in  the  case  about  which 
there  is  any  dispute  arises  In  connection 
with  the  payment  of  the  rental  due  on  Octo- 
ber 21,  1917,  and  the  weight  of  the  evidence, 
as  we  think,  shows  that  this  rental  that 
was  paid  on  October  22d  to  the  bank  was 
not  placed  to  the  credit  of  Plumber  on  that 
date  because  he  had  Instructed  the  cashier 
not  to  put  it  to  his  credit. 

[2]  It  will  also  be  observed  that  this  suit 
was  brought  within  a  week  after  the  rental 
due  on  October  21,  1917,  was  paid  as  stipu- 
lated in  the  lease,  and  that  Plumber  sought 
to  cancel  the  lease  without  calling  upon  the 
oil  company  to  drill  for  oil  on  the  leased 
premises.  Under  the  facts  we  think  the  de- 
cision of  this  case  must  be  controlled  by  the 
principles  announced  in  Monarch  Oil,  Gas  & 
Coal  Co.  V.  Richardson,  124  Ky.  602,  99  S.  W. 
668,  30  Ky.  hsi^  Rep.  824.  In  that  case  a 
lease  substantially  like  this  was  entered  into 
between  Richardson  and. the  oil  company  in 
October,  189a  From  this  time,  and  until  Oc- 
tober, 1905,  the  oil  company  paid  to  Richard- 
son, upon  Its  failure  during  this  time  to  drill 
any  wells  on  the  land,  the  rent  stipulated  in 
the  lease  contract.  In  1906  Richardson 
brought  suit  to  have  the  contract  canceled 
upon  the  ground  that  the  real  consideratioa 
for  its  execution  was  the  condition  in  the 
lease  that  the  oil  company  should  within  a 
year  from  the  date  of  the  lease  commence  to 
develop  the  leased  premises  by  drilling 
wells.  In  the  course  of  the  opinion,  which 
denied  the  relief  sought,  the  court  said: 

'The  main  purpose  in  the  minds  of  the  con- 
tracting parties,  and  especially  the  grantor,  was 
that  the  grantees  should  explore  and  develop, 
or  attempt  to  do  so,  the  resources  supposed  to 
be  upon  the  land  leased.  Especially  is  this  true 
when  it  is  considered  that  in  the  territory  in 
which  the  land  was  located  oil  and  gas  had  been 
discovered  in  paying  quantities.  It  would  be 
an  unreasonable  and  harsh  interpretation  of  this 
contract  to  hold  that  appellant,  by  the  annual 
payment  of  a  nominal  sum,  might  for  20  years 
deprive  the  owner  of  the  land  of  the  profits 
he  might  reasonably  expect  to  derive  from  the 
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contract,  if  it  was  performed  as  contemplated 
by  the  parties  and  in  the  spirit  in  which  it  was 
made.  If  this  construction  prevailed,  at  the  ex- 
piration of  the  term  the  gas  and  oil  originally 
on  the  premises  might  be  exhausted  by  adjacent 
wells  to  the  greater  profit  of  other  landowners, 
and  with  corresponding  loss  to  appellee.  00 
leases  yield  nothing  to  the  landowner  when  not 
worked,  and  are  an  incumbrance  on  his  land, 
preventing  him  from  selling  or  leasing  it  to  oth* 
ers,  although'  it  costs  the  lessee  nothing  except 
the  mere  pittance  paid  as  rent.  The  develcm- 
ment  of  mineral,  oil,  and  gas  lands  is  too  &r 
pensive  for  the  landowner  himself  to  undertake, 
and  requires  skill  and  capital  ordinarily  beyond 
the  reach  of  the  o^ner  of  the  soiL  So  that,  in 
order  that  these  resources  may  be  developed 
and  profit  realized  therefrom,  it  is  necessary  that 
the  privileges  be  granted  to  persons  who  are 
engaged  in  the  business  of  exploring  and  de- 
veloping oil,  gas,  and  mineral  fidds.  The  fluctu- 
ating and  uncertain  character  and  value  of  this 
class  of  property  renders  it  necessary  for  the 
protection  of  the  lessor  that  the  properties  leased 
should  be  developed  as  speedily  as  possible,  and 
the  lessee  will  not  be  permitted  tb  hold  the  land 
for  speculative  or  other  purposes  an  unreason- 
able length  of  time  for  a  mere  nominal  rent, 
when  a  royalty  on  the  product  is  the  chief  ob- 
ject for  the  execution  of  the  lease." 

It  was  farther  said: 

"This  contract,  however,  can  be  so  construed 
as  to  effectuate  the  intention  of  the  parties  in 
a  manner  that  will  do  justice  to  the  lessor  as 
well  as  the  lessee,  without  arbitrarily  canceling 
it,  asiwas  done  by  the  judgment  of  the  lower 
court,  and  this  result  may  be  accomplished  by 
requiring  the  lessor  to  give  notice  to  the  lessee 
that  he  will  not  accept  the  annual  rentals  and 
permit  his  land  to  remain  idle  and  undeveloped, 
but  will  require  the  lessee  to  execute  the  con- 
tract according  to  the  intention  in  the  minds 
of  the  parties  at  the  time  it  was  made,  by 
commencing  in-  good  faith  its  development,  and, 
if  the  lessee  does  not;  within  a  year  from  the 
notice,  in  good  faith  commence  a  well  on  the 
premises,  the  lessor  at  the  expiration  of  that 
time  may  have  the  lease  forfeited.  The  lessor 
in  this  contract  did  not  at  any  time  exact  or 
demand  of  the  lessee  that  it  commence  operating 
for  oil  or  gas,  but  accepted  the  annual  rentals 
paid  in  full  discharge  of  the  obligations  of  the 
contract,  although  at  the  end  of  any  rental 
period  he  might  have  declined  to  accept  rent 
and  required  the  lessee  to  begin  operations  for 
oil  or  gas. 

'*We  therefore  conclude  that,  under  the  facts 
stated  in  the  answer,  which  are  to  be  accepted 
4IS  true,  the  court  erred  in  canceling  the  lease. 
The  rent  paid  and  accepted  unconditionally  by 
the  lessor  satisfied  the  demands  of  the  contract 
up  to  that  date,  and  the  lessee  had  the  right  to 
assume  that  the  lessor  was  satisfied  to  receive 
the  annual  rentals  in  lien  of  the  development 
of  the  land." 

To  the  same  effect  are  Dlnsmoor  v.  Combs, 
177  Ky.  740,  198  S.  W.  58;  Hnghes  ▼.  Bus- 
seyville  Oil  &  Gas  Cto.,  180  .Ky.  545,  208  S. 
W.  515;  Warren  Oil  &  Gas  Co.  v.  Gilliam. 
182  Ky.  807,  207  S.  W.  608;   Ohio  Valley  Oil 


&  Gas  Co.  v.  Irvin  Defvelopment  Co.,  184  Ky. 
517,  212  S.  W.  no. 

The  relief  to  which  Plumber  was. entitled 
upon  the  f  alliire  of  the  oil  company  to  devel- 
op his  land  is  clearly  and  fully  set  forth  in 
these  cases. 

Wherefore  the  judgment  dlBmisHing  bis 
petition  is  affirmed. 


OOOLBJT  V.  COMMONWBAI/TH. 

(Court  of  Appeals  of  Kentucky.     Sept  25, 
1010.) 

1.  Criminal  Law  ^=s>1159(2)— Verdict  Cow- 
CLU8IV9  Unless  Flagrantly  against  Bvt- 

DENCB. 

Court  of  Appeals  cannot  reverse  verdict  in 
a  criminal  case,  unless  Its  finding  is  flagrantly 
against  the  evidence. 

2.  HoinciDB  ^=»250— BviDBNCE  Sxtbtainino 
Conviction  of  Manslaxtghteb. 

In  prosecntion  for  murder,  verdict  finding 
defendant  guilty  of  manslaughter  Aafd  not 
flagrantly  against  the  evidence. 

8.  Criicinal  Law  «=»1037(1)  —  Misconduct 

or  Counsel  Not  Reversiblx  Error,  in  Ab- 

bencb  of  Objection. 

Counsel's  improper  conduct  in  interrogating 

witness  is  no  ground  for  reversal,  where  there 

was  no  objection  to  the  question  complained  of. 

4.  CRnoNAL  Law  ^=»1000(13)  —  Iicproper 
Aboumbnt  Not  Reviewable,  in  Absence 
OF  Bill  of  Exceptions. 

Alleged  improper  argument  will  not  be  re- 
viewed on  appeal,  where  not  set  forth  in  bill  of 
exceptions. 

5.  Cbiminal  Law  ^s>1063(Q)— Refusal  of 
Inbtruciion  Not  Rxvibwablb  When  Not 
Ubobd  on  Motion  for  Nbw  Tbial. 

Refusal  to  give  instruction  cannot  be  re- 
viewed on  appeal,  where  not  reUed  on  in  motion 
and  grounds  for  new  triaL 

Appeal  from  Circuit  Court,  Christian 
County. 

Mamie  Cooley  was  convicted  of  manslaugh- 
ter, and  she  appeals.    Affirmed. 

R.  A.  Cook,  of  HopklnsviUe,  for  appellant. 

Chaa  H.  Morris,  Atty.  Gen.,  B.  M.  Vincent^ 
Asst.  Atty.  Gen.,  Denny  P.  Smith,  of  Oadix» 
and  S.  T.  Fruit,  of  Hopkinaville^  tot  the 
Conunonwealth. 

CLAYi  a  Mamie  Cooley,  Oscar  Cooley, 
and  Claude  Grau  were  indicted  by  the  grand 
Jury  of  Christian  county  for  the  murder  of 
Drew  Ross;  each  being  duirged  as  principal 
and  also  as  aider  and  abettor.  S^tarate 
trials  were  had,  and  Mamie  Cool^  was  con- 
victed of  manslaughter,  and  her  punishment 
fixed  at  9  years'  oonfinement  in  the  peniten- 
tiary.   She  appeals. 


^ssFor  other 
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"Q.  Don't  yoa  know  yon  didn't  state  that? 
A.  No,  air ;  I  don't  know. 

"Q.  Don't  you  know  you- didn't  atate  that? 
A.  I  think  I  did. 

"Q.  You  are  not  certain  about  it  though? 
Tou  don't  know  now  whether  you  really  made 
that  statement  or  not,  do  you?  A  I  think  I 
made  it.  I  said  what  they  told  me.  I  didn't 
say  what  I  knowed,  but  what  they  told  me; 
that  is  all  I  could  state. 

"Q.  What  do  you  mean,  *they  told  you'?  A. 
I  mean  Miss  Mamie  Oooley  and  Mr.  Claude 
Grau  and  the  man  at  the  war. 

"Q.  That  is  what  she  told  you ;  that  ia  what 
you  sUted?  A.  Tea,  air;  that  ia  what  she 
told  me." 

Mamie  Cooley  testified  that  several  were 
there  at  the  time  of  the  killing,  but  Claude 
Grau  was  not  present.'  At  the  time  of  the 
killing  the  men  were  playing  cards.  She  was 
Inside  of  the  kitchen,  writing  a  letter  to  her 
sister.  Ro^  said  that  he  was  being  cheated. 
Oscar  Cooley  then  came  into  the  kitchen  and 
got  the  pistol  out  of  the  stove.  When  he  went 
back  into  the  roOm,  Ross  was  standing  up, 
and  stated  that  any  man  who  said  that  he 

had  not  been  cheated  was  a  G damned 

liar.  Then  Oscar  shot  him.  Some  of  those 
present  started  away  with  the  body.  When 
the  men  returned,  they  divided  about  |72  and 
some  odd  cents  among  themselves.  Of  this 
sum,  however,  about  $20  had  been  won  in  the 
poker  game.  Sl^e  had  denied  all  knowledge 
of  the  affair,  because  she  was  afraid  to  tell 
it,  and  in  order  to  shield  those  who  were 
present.  She  further  denied  making  any 
statements  in  the  presence  of  Chaffin  or 
Mabel  Harris.  On  cross-examination  she  ad- 
mitted that  she  had  said  that  she  did  not 
know  anything  about  the  killing.  She  did  not 
take  any  part  in  the  affair,  but  begged  her 
husband  not  to  shoot  the  deceased.  She  ad- 
mitted making  an  affidavit  to  the  effect  that 
two  negroes  came  in,  with  masks  on  and 
passed  around  the  comer  of  the  house  carry- 
ing the  dead  man.  She  made  this  affidavit 
in  order  to  shield  those  who  were  present. 
She  further  stated  that  she  cut  out  a  poroon 
of  the  carpet,  but  this  was  done  because  it 
was  worn,  and  not  because  it  had  blood  on  it. 

[1, 2]  It  is  earnestly  contended  that  the 
verdict  of  the  jury  is  not  sustained  by  the 
evidence.  Under  the  well-settled  rule  in  this 
state  we  cannot  reverse  the  verdict  of  the 
jury  in  a  criminal  case  unless  its  finding  is 
flagrantly « against  the  evidence.  Martin  v. 
Commonwealth,  178  Ky.  439,  198  S.  W.  1158. 
On  the  one  hand,  we  have  the  statement  of 
Mamie  Cooley  that  her  husband  killed  the 
deceased,  and  that  she  took  no  part  whatever 
in  the  homicide.  On  the  other  hand,  it  is 
shown  that  the  homicide  took  place  In  her 
_   _.  ,^        .,.    ^.  ,  t^        ^     .^      home;    that  the  body  of  the  deceased  was 

-Q.  Did  you  testify  on  the  tnal  here  the  other  ^^^  ^^  ^he  railroad  track;  that  Mamie 
way?    A.  Yes,  sir;  I  did. 


Mamie  Cooley  and  her  husband  conducted 
a  disorderly  house  in  the  city  of  Hopklnsvllle, 
and  Claude  Grau  was  her  paramour.  On  the 
night  of  the  homicide  several  men  had  gath< 
ered  at  the  home  of  Mamie  Cooley,  and  were 
engaged  in  shooting  dice  and  playhig  cards. 
The  body  of  the  deceased  was  found  the  next 
morning  qn  the  raUroad  track,  with  a  bul- 
let wound  near  his  heart  It  is  conceded  that 
he  was  shot  in  the  home  of  Mamie  Cooley. 
For  several  months  Mamie  Cooley  and  others 
who  were  present  when  the  shot  was  fired 
denied  all  knowledge  of  the  homicide.  Ledley 
Oatlett  testified  that  Claude  Grau  and  Oscar 
Oooley,  the  husband  of  Mamie,  were  gam- 
bling with  the  deceased.  She  heard  lots  of 
talk,  and  after  the  shot  was  fired  she  left  the 
bouse.  On  her  return  to  the  house,  Mamie 
told  witness  not  to  say  anything  about  it,  and 
that  she  would  swear  the  witness  was  not 
there  that  night  Mamie  also  told  witness 
that  the  deceased  was  killed  that  night 
Some  time  later,  W.  D.  Hawkins,  the  night 
chief,  and  J.  J.  Clibome,  the  sheriff,  testified 
that  they  approached  the  home  of  Mamie 
Cooley  and  heard  her  and  Claude  Grau  in 
an  angry  discussion  about  $60.20.  Claude 
said  to  Mamie,  *'I  know  enough  on  you  to 
break  your  damned  neck."  Mamie  said,  "I 
know  Just  ks  mudi  on  you  as  you  do  on  me," 
or  something  to  that  effect  On  another  oc- 
casion Grau  said  to  Mamie  in  the  presence  of 
John  Chaffin,  **I  know  enough  on'yoii'to  break 

your  G damned  neck,  and  you  will  be  in 

Jail  by  6  o'clock."  Mamie  said,  "WeU,  they 
will  break  your  neck,  too."  On  direct  ex- 
amination  Mabel  Harris  also  testified  that 
Mamie  said  to  her  that  there  was  a  man  at 
the  war  who  helped  to  do  the  killing,  and  she 
could,  send  and  have  him  brought  back  if  she 
wanted  to.  She  further  said  that  the  man 
at  the  war  and  Mr.  Cotton  (Claude  Grau) 
took  the  body  away  from  the  house.  On 
<30Ba-examination  the  witness  was  asked 
what  Mamie  said  about  it  Her  answer  was 
as  follows: 

*'She  said'  he  was  at  the  war,  this  man  who 
helped  her  and  Mr.  Cotton  kill  this  man,  and 
she  could  send  and  have  him  brought  back  here, 
but  she  wasn't  going  to  do  it" 

On  being  asked,  "Who  did  she  say  took  the 
body  from  the  house?"  witness  answered: 

"She  said  her  and  Mr.  Cotton  and  that  man 
at  the  war." 

In  reply  to  the  question,  "And  what  did 
she  say  they  did  with  it?"  veitness  answered, 
"She  said  they  carried  it  up  on  the  railroad." 
On  recross-examination,  witness  testified  as 
follows: 


"Q.  In  your  statement  to  the  jury  then  did 
you  state  that  she  said  that  she  and  Mr.  Grau 
and  this  man  at  war  killed  this  man?  A.  That 
is  what  I  aimed  to  state. 


Cooley  attempted  to  conceal  the  homicide, 
and  denied  all  knowledge  of  it;  that  she 
subsequently  made  inconsistent  statements 
in  regard  to  it;  that  Grau  stated  to  her  that 
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be  knew  enough  on  her  to  break  her  damned 
neck;  that  she  replied  that  she  knew  as 
much  on  him  as  he  did  on  her;  and  that  she 
admitted  to  Mabel  Harris  that  the  man  at 
the  war  helpe<^  her  and  Grau  kill  the  de- 
ceased, and  that  she  assisted  In  placing  the 
body  of  the  deceased  on  the  railroad  track. 
In  other  words,  we  have  the  admission  of  the 
accused  that  she  was  concerned  In  the  homi- 
cide, besides  other  circumstances  tending  to 
show  her  guilt  In  view  of  this  evidence,  we 
'  cannot  usurp  the  function  of  the  Jury,  and 
say  that  Mabel  Harris,  to  whom  the  admis- 
sion was  made,  was  not  worthy  of  belief,  and, 
not  being  able  to  do  this,  there  Is  no  basis  for 
holding  that  the  verdict  is  flagrantly  against 
the  evidence. 

[3]  Another  complaint  Is  that  the  common- 
wealth's attorney  was  guilty  of  Improper  con- 
duct in  Interrogating  a  witness  for  the  de- 
fense. It  appears  that  he  asked  the  witness 
the  following  question:  "Well,  don't  you 
guess  you  are  lying  about  It  now?*  The  wit- 
ness answered,  "No,  sir."  Thereupon  the 
commonwealth's  attorney  said:  **I  beg  your 
pardon.  Maybe  I  ought  not  to  have  said 
that"  '  It  appears,  however,  that  there  was 
no  objection  to  the  question,  and,  that  being 
true.  It  cannot  be  relied  upon  as  a  ground  for 
reversal. 

[4]  Still  another  ground  urged  for  reversal 
Is  Improper  argument  by  the  commonwealth's 
attorney.  In  reply  to  thli  contention  it  is 
sufficient  to  say  that  the  alleged  improper  ar- 
gument is  not  set  forth  In  the  bill  of  excep- 
tions, and  cannot  therefore  be  reviewed. 
Frey  v.  Commonwealth,  169  Ky.  528,  184  S. 
W.  896. 

[B]  It  Is  further  argued  that  the  court  err- 
ed In  falling  to  give  an  Instruction  on  self- 
defense.  It  does  not  appear  that  the  failure 
to  give  other  Instructions  was  relied  on  In 
the  motion  and  grounds  for  a  new  trial,  and 
the  error,  if  any,  is  not  available  on  appeal. 
Owens  V.  Ck>mmonwealth,  181  Ky.  378.  205  S. 
W.  398. 

Judji:ment  affirmed. 


KENTUCKY  &  I.  T.  R.  CO.  et  al.  v. 
BECKER'S  ADM'B. 


(Court  of  Appeals  of  Kentucky. 
1919.) 


Sept  26, 


1.  Death  ^=>95(2)  —  Measure  of  Damages, 
Destroyed  Capacity  to  Earn  Money. 

The  measure  of  compensatory  damages,  in 
action  for  death  of  plaintiff's  Intestate,  is  the 
destroyed  capacity  to  earn  money. 

2.  Death  4s»77  ~  Evidence  Suvficient  to 
Sustain  Verdict  on  Cohpenbatoby  Dam- 
ages. 

Evidence  that  plaintiff's  Intestate  was  a  wife 
and    housekeeper,    28   years   old,   of   excellent 


health,  and  performed  aU  the  household  work, 
except  laundry,  supports  a  verdict  for  $16,000 
as  compensatory  damages  for  her  death,  though 
furnishing  no  figures  from  which  any  sum  may 
be  adduced  as  the  value  of  her  earning  capacity ; 
plaintiff  being  entitled  to  recover  such  value 
even  in  the  absence  of  proof  as  to  value. 

3.  Trial  «=»121(2)  —  Argument  of  Counsel 
May  Apply  the  Facts  to  Law  of  Case. 

Bale  that  counsel  must  confine  their  argu- 
ment to  tiie  evidence  does  not  inhibit  making 
calculations  and  deductions  to  illustrate  the  re- 
sult of  an  application  of  the  facts  as  proven  to 
the  court's  instructions  and  the  law  of  the  case, 
and  thus  to  assist  the  jury. 

4.  Trial  «=»121(2)— Unsound  Conclusion  of 
Counsel  in  Argument  Not  Ground  fos 
Beversal. 

There  cannot  be  a  reversal  because  of  un- 
sound condusion  of  counsel  in  argument. 

5.  Trial  ^s»120(2) —Argument  of  Counsel 
Not  a  Statement  of  Fact,  but  Sugoestioic 
AS  TO  Basis  for  Compensation. 

Statement  of  counsel  in  action  for  intestate's 
death,  "Suppose  she  could  earn  $10  a  week,** 
is  not  a  statement  of  fact,  within  the  rule  that 
his  argument  may  not  contain  a  statement  of 
fact  xmwarranted  by  the  testimony^  but  is  mere- 
ly a  suggestion  addressed  to  the  conunon  knowl- 
edge or  experience  of  the  jury,  on  which  they 
had  to  rely ;  there  being  only  circumstantial  evi- 
dence of  value  of  earning  capacity. 

0.  Trial  4s»121(2)— Argument  of  Counsel 
AS  TO   HiB  Estimate  of  Damages   Wab- 

BANTED. 

Where  there  Is  such  proof,  though  circum- 
stantial, of  the  value  of  intestate's  earning  ca- 
pacity, for  destruction  of  which  plaintiff  sues* 
as  warrants  a  conclusion  by  the  jury  of  sub- 
stantial value,  argument  and  suggestion  by  coun- 
sel of  his  estimates  on, the  proof  of  value  is  war^ 
ranted. 

7.  Appeal  and  Error  «=»1004(1)— Fob  Ver- 
dict OF  Death  to  be  Excessive  It  Must 
Appear  so  at  First  Blush. 

The  real  question  on  appeal  where  verdict 
for  intestate's  death  from  gross  negligence  war- 
ranting exemplary  damages  is  attacked  as  ex- 
cessive is  whether  under  all  the  facts  and  dr- 
cumstances  the  amount  of  the  verdict  addresses 
itself  to  the  mind  of  the  court,  at  first  blush, 
as  being  so  flagrantly  against  the.  evidence  aa 
to  have  been  induced  by  passion  or  prejudice. 

8.  Appeal  and  Error  ^=9l070(l)— Verdict 
FOR  Death  Where  Punitive  Damages  Pe»- 
missible,  Not  Excessive. 

Though  verdict  for  death  of  plaintiff's  intes- 
tate was  in  form  fbr  compensatory  damages 
only,  it  will  not  be  disturbed  on  appeal  if  under 
all  the  facts  and  circumstances,  including  gross 
negligence,  warranting  the  allowance  of  punitive 
damages,  it  cannot  be  said  to  be  excessive  or 
flagrantly  against  the  evidence ;  but  the  form  of 
verdict  will  be  considered  as  harmless  error. 

9.  Death  4=s>09(4)~Vbrdict  fob  $16,000  Not 
Excessive  Where  Punitivb  Damages 
Warranted. 

Verdict  of  $16^000  for  death  of  plaintiff's 
Intestate,  a  wife  and  housekeeper,  28  years  aid* 


^ts^For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indszes 
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of  excellent  health,  performing  all  the  house- 
hold work,  except  the  laundry,  will  not  be  dis- 
.  turbed  as  excessive ;   the  negligence  having  been 
gross,  warranting  punitive  damages. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

Action  by  Florence  Bedcer's  administrator 
against  the  Kentucky  &  Indiana  Terminal 
Railroad  Company  and  two  others.  Judg- 
ment for  plaintiff,  and  the  named  defendant 
and  another  appeal.    Affirmed. 

Humphrey,  Crawford,  Middleton  &  Hum- 
phrey, of  Louisville,  for  appellants. 
Fred  Forcht,  of  Louisville,  for  appellee. 

CLARKE,  J.  Florence  Becker  was  killed 
when  on  February  12,  1917,  after  dark,  the 
street  car  in  which  she  was  a  passenger  was 
struck  by  a  locomotive  of  the  Southern 
Railway  in  Kentucky,  being  operated  upon 
the  tracks  of  the  Kentucky  &  Indiana  Ter- 
minal Railroad  Company,  at  the  street  cross- 
ing at  Twenty-Ninth  street  and  Broadway 
in  the  dty  of  Louisville,  Ky.  In  this  suit 
her  administrator  recovered  of  Southern 
Railway  Company  and  Kentucky  &  Indiana 
Terminal  Railroad  Company  jointly  516,000 
for  the  negligent  destruction  of  her  life; 
the  street  railway  company  having  been  ex- 
onerated of  blame  by  the  jury,  of  which  no 
complaint  is  made.  This  appeal  is  prosecutr 
ed  by  the  two  railroad  companies  from  the 
Judgment  against  them,  and  the  grounds 
urged  for  reversal  are:  (1)  That  the  ver- 
dict ks  excessive;  (2)  that  it  is  not  sustain- 
ed by  sufficient  evidence;  and  (3)  miscon- 
duct of  plaintiff's  counsel  .in  argument  to 
the  jury. 

[1,2]  As  the  two  latter  grounds  are  urged 
only  in  support  of  the  first,  it  being  admit- 
ted there  was  sufficient  evidence  to  warrant 
a  verdict  for  plaintiff,  we  will  first  dispose 
of  the  second  and  third  grounds: 

1.  Sufficiency  of  the  evidence  to  support 
the  verdict:  The  terminal  railroad  com- 
pany owned  the  tracks,  and  at  this  street 
crossing  maintained  gates  and  a  watchman 
to  operate  them  from  a  nearby  tower.  The 
gates  were  not  closed,  and  neither  the  motor- 
man  on  the  street  car  nor  the  watchman  in 
the  tower,  although  on  the  lookout,  observ- 
ed or  heard  the  train  approaching  the  cross- 
ing. The  testimony  was  conflicting  as  to 
whether  the  train  gave  signals  and  as  to 
whether  the  headlight  was  burning.  The 
accident  occurred  at  a  public  street  crossing 
in  a  large  city  soon  after  dark.  Four  pas- 
sengers in  the  street  car  were  killed  and 
many  others  injured,  and  there  was  ample 
evidence  of  gross  carelessness  to  justify  an 
instruction  authorizing  punitive  in  addition 
to  compensatory  damages,  as  counsel  for  ap- 
pellants admit  The  jury  were  instructed, 
however,  to  separate  the  amounts  awarded, 
if  both  were  allowed,  and  aa  this  was  not 


dcme  it  is  insisted,  and  not  improperly,  the 
Jury  assessed  only  compensatory  damages; 
and  it  is  upon  this  hypothesis  alone  that  it 
is  urged  the  evidence  does  not  support  the 
verdict  Decedent  was  a  vsife  and  house- 
keeper, 28  years  of  age,  with  an  expectancy 
of  approximately  31  years,  of  excellent 
health,  and  performed  all  of  the  family 
household  duties  except  the  washing  and 
Ironing.  This  was  all  of  the  evidence  bear- 
ing ypon  her  capacity  to  earn  money,  the 
destruction  of  which  alone  is  of  course  the 
measure  of  compensatory  damages  in  this 
action  (L.  &  N.  R.  Co.  v.  Kenney's  Adm'r, 
162  Ky.  408,  172  S.  W.  «83),  and  it  Is  in- 
sisted that  there  is  not  sufficient  evidence  to 
support  a  verdict  of  $16,000  In  the  bare  facta 
of  health,  an  expectancy  of  life,  and  the  abil- 
ity to  perform  household  duties.  It  is  true, 
of  course^  such  evidence  does  not  furnish 
figures  from  which  $16,000  or  any  other 
sum  may  be  adduced  as  the  value  of  deceas- 
ed's earning  capacity,  yet  she  had  earning 
capacity  that  defendants  negligently  destroy- 
ed, the  value  of  which  her  adn^iinistrator 
is  entitled  to  recover  even  in  the  absence 
of  direct  proof  as  to  value,  as  counsel  for 
appellants  admit  C.  &  O.  R.  Co.  v.  Banks' 
Adm'r,  163  Ky.  620.  156  S.  W.  109.  How 
then  are  Juries  to  assess  such  values  if  ap- 
pellants' argument  is  sound,  that  the  evi- 
dence is  Insufficient  to  support  the  verdict 
simply  because  the  proof  does  not  furnish  a 
basis  for  producing  arithmetically  the  sum 
assessed?  Because,  if  so,  any  substantial 
sum  as  well  as  another  would  yield  to  the 
argument  So  this  is  really  but  an  argu- 
ment, and  one  often  employed,  to  prove  the 
verdict  is  excessive  rather  than  nnsupport- 
ed  by  sufficient  evidence.  That  it  is  wholl^f 
without  force  for  the  latter  purpose  is  ap^ 
parent  from  what  this  court  said,  upon  au- 
thorities cited,  in  Cumberland  Telephone  & 
Telegraph  Ca  v.  Overfield,  127  Ky.  548,  106 
S.  W.  242.  32  Ky.  Law  Rep.  421: 

''But  counsel  for  appellant  further  insists  that 
appellee  was  not  entitled  to  recover  compensa- 
tion for  any  permanent  reduction  in  her  power 
to  earn  money,  as  there  was  no  evidence  of  her 
earning  capacity.  In  filsher  v.  Jansen,  128  111. 
549.  21 4K.  E.  598,  the  rule  is  thus  stated:  'A 
party  personally  injured  from  negligence  may 
recover  of  the  defendant  damages  for  his  in- 
ability to  labor  or  transact  business  in  the  fu- 
ture, without  any  evidence  of  his  success  in 
business  prior  to  his  injury,  or  the  extent  of  his 
earnings.  Direct  proof  of  any  specific  pecuniary 
loss  is  not  indispensable  to  a  recovery.'  In 
Macon  v.  Paducah  St  Ry.  Company,  110  Ky. 
680,  23  Ky.  Law  Rep.  40,  62  S.  W.  496,  this 
court  said:  *The  court  also  allowed  for  loss  of 
capacity  to  perform  the  kind  of  labor  for  which 
he  was  fitted.  This  was  error.  It  is  not  for  the 
court  or  Jury  to  undertake  to  determine  the 
kipd  of  labor  for  which  he  was  or  might  become 
fitted.'  In  Soi^th  Covington  &  Cincinnati  Ry. 
Co.  V.  BM,  69  S.  W.  26.  22  Ky.  Law  Rep. 
906,  this  court  laid  down  the  following  rule: 
'Under  the  laws  of  this  state  she  was  entitled  to 


Digitized  by  LnOOQlC 


902 


214  SOUTHWESTBBN  BEPORTER 


(Ky- 


earn  wages,  and»  if  she  was  deprived  of  her 
ability  to  do  so  by  the  negligence  of  the  appel- 
lant, she  is  entitled  to  recover  a  fair  equivalent 
in  money.  ♦  •  •  Our.  opinion  is  that,  if  a 
married  woman  is  injured  by  the  negligent  act* 
of  another,  she  is  entitled  to  maintain  an  action 
for  damages,  and  the  same  criterion  of  damages 
exists  as  to  her  as  to  a  man  or  a  single  woman.' 
Furthermore,  in  the  case  of  permanent  injury 
to  an  infant,  his  recovery  for  permanent  reduc- 
tion in  power  to  earn  money,  in  a  suit  by  his 
next  friend,  is  limited  to  the  time  after  he  ar- 
rives at  his  majority.  It  is  manifest,  there* 
fore,  that  it  would  be  imQossible  to  furnish  any 
direct  evidence  of  his  earning  capacity  at  tiiat 
time.  If,  then,  such  evidence  were  a  prereq- 
uisilte  to  a  recovery,  there  could  be  no  recovery, 
for  any  statement  as  to  the  future  earning  ca- 
pacity of  an  infant  would  be  mere  speculation, 
and  not  evidence.  Of  course,  evidence  of  earn- 
ing capacity  is  always  proper,  but  we  do  not 
think  the  failure  to  offer  such  evidence  is  fatal 
to  a  recovery.  Appellee  showed  that  prior  to  the 
accident  she  was  in  good  health,  and  had  done 
the  cooking,  washing,  ironing,  and  general  house- 
work for  a  large  family.  After  that  time  she 
was  unable  to  perform  any  of  those  duties.  It 
would  ha^e  been  difficult  either  to  allege  or 
prove  the  value  of  such  services  in  dollars  and 
cents.  She  had  the  right,  however,  to  earn 
money.  Her  power  to  do  so  was  impaired.  To 
what  extent  was  a  question  for  the  jury,  to  be 
determined  by  the  application  of  their  common 
knowledge  and  experience  to  aU  the  facts  and 
circumstances  of  the  case." 

[8-6]  To  the  same  effect  are  City  of  Lonis- 
vUle  V.  Tompkins.  122  S.  W.  176;  C.  &  O. 
Ry.  Co.  V.  Banks'  Adm'r,  supra. 

2.  The  argument  of  plaintiff's  counsel  to 
the  jury  of  which  complaint  is  made  is: 

'This  lady  (referring  to  decedent)  had  an  ex- 
pectancy of  about  31  years.  Suppose  she  could 
earn  $10  a  week.  That  would  be  $520  a  year. 
Multiply  that  by  31,  and  it  makes  a  little  over 
$16,000  as  the  loss  to  her  estate  by  reason  of 
her  death." 

It  is  true,  of  course,  counsel  must  con- 
fine their  arguments  to  the  jury  to  the  evi- 
dence, but  this  does  not  mean  that  they  may 
not  make  calculations  and  deductions  to  il- 
lustrate the  result  of  an  application  of  the 
facts  as  proven  to  the  court's  infractions 
and  the  law  of  the  case,  and  thus  to  assist 
the  jury  in  making  a  verdict,  for  such  is  the 
province  and  should  be  the  purpose  of  ev- 
ery argument  to  a  jury.  Hence  this  argu- 
ment was  unwarranted  only  if  it  contained 
statement  of  fact  unwarranted  by  the  tes- 
timony, since  courts  cannot,  of  course,  re- 
verse a  judgment  because  of  an  unsound  con- 
clusion of  an  advocate.  The  complained  of 
argument  contains  no  unwarranted  state- 
ment of  fact  unless  it  may  be  found  in, 
"Suppose  she  could  earn  $10  a  week,"  but 
this  is  clearly  not  a  statement  of  fact,  and 
is  on  its  face  at  most  merely  a  suggestion  of 
counsel,  addressed  to  the  "common  knowl- 
edge of  experience"  of  the  jury,  upon  which 
alone,  as  we  have  heretofore  seen,  they  had 


to  rely  for  a  basis  for  a  verdict,  since  they 
could  not  well  make  a  verdict  except  by 
some  process  of  calculation  based  upon  some- 
earning  capacity  by  the  week,  month,  or 
year,  of  which  there  was  no  direct,  though 
ample  circumstantial,  evidence.  The  state- 
ment was  the  same  in  effect  as  if  counsel 
had  said,  "If  from  your  common  knowledge 
and  experience,  as  applied  to  the  prov^i 
facts  and  circumstances,  you  determine  upon 
$10  a  week  as  the  value  of  her  earning  ca- 
pacity, your  verdict  ought  to  be  $16,000  up- 
on the  proof  of  Its  probable  duration,"  and 
we  are  sure  there  is  nothing  improper  in  the 
statement,  although  it  suggested,  of  course, 
a  definite  value,  in  the  absence  of  direct 
proof  thereof.  But  there  was  such  proof  of 
the  value,  though  circumstantial,  as  war- 
ranted the  jury  in  fixing  it,  and  where  the 
proof  warrants  a  conclusion  of  substantial 
value  by  the  jury  it  certainly  warrants  ar- 
gument and  suggestion  by  counsel  of  his  es- 
timates upon  the  proof  of  value;  otherwise 
he  could  not  argue  to  a  conclusion  from  the 
very  testimony  upon  which  the  jury  are  re- 
quired to  determine  the  vital  question  in 
the  case.  Certainly  the  fact  urged  upon  us 
by  counsel  for  the  appellant  that  this  il- 
lustration, or  suggestion  as  they  call  It,  by 
counsel  for  the  plaintiff  may  have  been  ac- 
cepted by  the  jury  rather  than  others  that 
may  have  been  suggested  is  not  proof  that 
the  argument  itself,  or  the  suggestion  of  $10 
a  week,  was  improper,  unless  any  other 
amount  suggested  would  have  been  improp- 
er also.  And  if  it  was  improper  to  sug- 
gest a  definite  weekly  wage  for  the  jury's 
consideration,  because  of  the  absence  of 
definite  proof  thereof,  it  would  have  been 
improper  for  the  same  reason  for  counsel 
for  either  side  to  have  suggested  a  definite 
sum  for  the  verdict,  although  only  the 
amount  of  the  verdict  was  involved.  The 
rule  does  not  of  course  go  so  far  as  that. 

[7-9]  3.  The  one  question  really  involved 
upon  this  appeal  is  whether  or  not  under  all 
the  facts  and  circumstances  a  verdict  of 
$16,000  addresses  itself  to  the  mind  of  the 
court  at  first  blush  as  being  so  flagrantly 
against  the  evidence  as  to  have  been  induc- 
ed by  passion  or  prejudice,  and  this  it  does 
not  do  because  the  negligent  act,  for  which 
appellants  confess  liability,  that  destroyed 
the  earning  capacity  of  decedent  was  of  such 
a  character  as  proved  conclusively  a  wanton 
disregard  of  human  life.  If,  as  the  engi- 
neer on  the  locomotive  testified,  the  head- 
lights upon  his  engine  were  burning,  and  he 
gave  the  customary  signals  of  its  approach 
to  the  street  crossing,  then  the  watchman  In 
the  tower  was  guilty  of  the  grossest  neglect 
in  failing  to  notice  the  approach  of  the  train 
and  to  lower  the  safety  gates  at  the  street 
crossing  at  this  hour,  just  after  dark,  when 
street  cars,  loaded  with  passengers,  were 
passing,  or  if,  upon  the  other  hand,  the 
watchman  was  on  the  lookout,  as  he  testified. 
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and  did  not  notice  the  approach  of  the  en< 
gine  because  the  headlight  was  not  bnming 
and  no  signals  were  given,  then  the  engineer 
was  guilty  of  grossest  negligence;  and,  as 
appellants  defend  Jointly  for  the  acts  of 
both  the  engineer  and  the  watchman,  they 
are  jointly  liable  for  the  negligence  that  caus- 
ed this  accident,  whether  of  the  engineer  or 
the  watchman,  and  there  can  be  no  doubt 
but  that  the  negligence  of  one  or  the  othe^ 
or  both  of  these  two  agents  was  responsible 
for  this  accident,  and  was  of  the  very  gross- 
est kind. ' 

So,  therefore,  upon  all  of  the  facts  and  cir- 
cumstances  in  this  case,  which  amply  Justi- 
fy and  would  have  supported  a  verdict,  not 
only  for  compensatory  damages,  but  for 
punitiye  damages  in  addition  thereto,  we 
cannot  say  that  the  verdict  is  excessive  or 
flagrantly  against  the  evidence,  or  the  prob- 
able result  of  prejudice  or  passion.  It  would 
only  be  if  we  viewed  the  evidence  in  this 
case  upon  the  theory  that  compensatory 
damages  alone  should  have  been  awarded 
that  there  could  be  any  doubt  as  to  whether 
or  not  the  verdict  is  excessive,  and  although, 
viewed  in  that  light  merely,  it  is  large,  we 
doubt  if  it  should  be  considered  flagrantly 
excessive.  But,  however  that  may  be,  and 
although  the  jury  has  allowed  the  full  sum 
as  compensatory  damages  only,  we  are  of  the 
opinion  that  the  error,  if  any,  should  be  at- 
tributed to  the  form  rather  than  the  sub- 
stance of  the  verdict  returned,  and  that,  be- 
ing of  the  opinion  that  upon  all  the  facts 
and  circumstances  of  the  case  the  verdict 
cannot  be  said  to  be  flagrantly  against  the 
evidence,  nor  as  apparently  the  result  of 
prejudice  or  passion.  It  cannot  be  set  aside 
upon  the  ground  that  it  is  excessive.  It  is 
not  the  purpose  of  the  requirement  of  the 
jury  to  apportion  its  flndings  where  both 
compensatory  and  exemplary  damages  are 
awarded  that  an  opportunity  may  be  thereby 
afforded  the  defendant  to  weigh  separately 
the  two  elements  of  damages  allowed  and 
to  give  him  two  opportunities  for  reversal  if 
either  considered  alone  is  excessive,  but  the 
sole  purpose  of  this  requirement  is  that 
another  trial  may  be  avoided  in  cases  where 
only  compensatory  damages  should  have 
been  allowed  by  remitter  of  the  unauthorized 
punitive  damages.  That  this  is  so  is  appar- 
ent, not  only  from  the  fact  that  such  re- 
quirement is  of  but  recent  origin  In  this  ju- 


risdiction, but  also  from  the  reasons  given 
in  the  opinion  which  approved  and  author- 
ized such  practice.  L.  &  N.  Ry.  Co.  v.  Scott 
et  al.,  141  Ky.  538,  138  S.  W.  800,  34  D.  R.  A. 
(N.  S.)  206,  Ann.  Gas.  19120,  547.  To  other- 
wise construe  its  purpose  or  Its  effect  would 
hot  only  abridge  the  rule  that  a  verdict 
awarding  damages  will  not  be  disturbed  as 
being  excessive  unless  it  is  so  palpably 
against  the  evidence  (meaning,  of  course,  all 
of  the  evidence  and  not  merely  a  part)  as  to 
strike  the  mind  at  first  blush  as  being  the 
result  of  passion  or  prejudice,  but  it  'would 
also  ignore  the  Code  inhibitij>n  against  a  re- 
versal for  any  error  which  does  not  affect 
the  substantial  rights  of  the  adverse  party. 

Whether,  then,  the  verdict  is  excessive  un- 
der all  the  ffeicts  and  circumstances  of  the 
case,  rather  than  whether  it  Is  excessive  if 
considered  in  a  certain  light,  Is  the  question 
that  addresses  itself  to  the  mind  and  con- 
science or  the  court  when  attempting  the  al- 
ways difficult  decision  of  whether  a  verdict 
was  induced  by  passion  or  prejudice.  It  is, 
of  course,  an  immaterial  error  whether  dam- 
ages, if  justified  by  the  facts  and  circum- 
stances, were  incorrectly  apportioned  or  not 
apportioned  at  all,  and  we  are  sure  that  in 
a  case  like  this,  where  upon  the  evidence 
both  compensatory  and  punitive  damages 
might  have  been  properly  allowed,  we  ought 
not  to  reverse  a  judgment  upon  the  sole 
ground  that  the  verdict  is  excessive,  unless 
so  when  ccmsidered  in  the  light  of  the  evi- 
dence rather  than  the  mere  form  under 
which  it  was  returned.  It  would  seem  the 
fact  that  the  jury  returned  the  whole  sum 
as  compensatory  damages  and  did  not  inflict 
any  sum  as  a  penalty  is  some  evidence, 
though  not  conclusive  of  course,  that  they 
entertained  neither  prejudice  nor  passion 
against  the  defendants.  We  have  refused  to 
reverse  judgments  for  larger  amounts  in  a 
number  of  cases  where  the  facts  and  circum- 
stances upon  which  the  size  of  the  verdict 
depended  were  no  stronger,  if  as  strong,  as 
in  this  case.  L.  &  N.  R.  Co.  v.  Setser's  Adm'r, 
149  Ky.  162,  147  S.  W.  956;  C.  &  O.  R.  Co. 
v.  John's  Adm'r,  155  Ky.  264,  159  S.  W. 
822,  50  L.  R.  A.  (N.  S.)  853.  It  Is  therefore 
our  conclusion  that  this  judgment  ought  not 
to  be  reversed  upon  the  ground  that  the  ver- 
dict is  excessive. 

Wherefore  the  judgment  is  affirmed. 
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(Court  of  Appeals  of  Kentucky.     Sept  25, 
1919.) 

1.  Justices  of  thb  Peack  ^=>87(9)  —  Fob 
Issuance  of  Alias  Attachment  Aftbb 
Judgment  in  Garnishment,  Xctbticb  Lia- 
ble. 

Where  final  judgment  in  a  suit  wherein 
garnishment  had  been  issued  had  been  fully 
satisfied,  the  justice  of  the  peace  was  without 
jurisdiction  to  issue  alias  attachment,  and  for 
60  doing  was  liable  to  the  judgment  debtor  for 
any  damages  actually  resulting,  and  if  the  act 
was  done  maliciously  he  was  also  liable  for 
exemplary  damages. 

2.  Justices  .  of  the  Peace  ^=»87(9)  —  Fob 
Wrongful  Issuance  of  Attachment  Aft- 
EB  Judgment  Satisfied,  Justice  Liable. 

Where  a  justice  of  the  peace  issued  an  alias 
attachment  against  a  judgment  debtor  and  his 
garnished  employer,  when  in  fact  the  judgment 
had  been  satisfied,  doing  so  without  probable 
cause  and  wrongfully,  the  judgment  debtor  was 
entitled  to  recover  of  the  justice  at  least  nomi- 
nal damages,  but  no  more,  in  the  absence  of 
proof  of  actual  injury,  unless  malice  was  showzu 

3.  Justices  of  the  Peace  «=»87(9)  —  Evi- 
dence Insufficient  to  Show  Wrongful 
Issuance  of  Attachment  Thbouoh  Mal- 
ice. 

The  act  of  a  justice  of  the  peace  in  wrong- 
fully issuing  against  a  judgment  debtor  and 
his  garnished  employer,  a.t  a  time  when  the 
judgment  had  been  satisfied,  an  alias  attach- 
ment for  $12.30  through  mistake  of  both  law 
and  fact,  unattended  by  circumstances  indicat- 
ing actual  malice,  particularly  where  he  cor- 
rected the  mistake  as  soon  as  his  attention  was 
called  to  it,  and  before  actual  injury  had  re- 
sulted to  the  judgment  debtor,  held  not  such  an 
act  as  to  warrant  an  inference  of  malice. 

4.  Justices  of  the  Peace  ^=s>87(9)— Wheth- 
er Wrongful  Issuance  of  Alias  Attach- 
ment WAS  Thbouoh  Malicb  Question  fob 

JUBY. 

In  an  action  against  a  justice  of  the  peace 
by  a  judgment  debtor  against  whom  and  his 
garnished  employer  the  justice  had  wrongfully 
issued  an  alias  attachment  when  the  judgment 
was  in  fact  satisfied,  even  if  malice  on  the  part 
of  the  justice  was  inferable  from  his  mere  act 
in  issuing  the  attachment  under  mistake,  wheth- 
er or  not  the  act  was  malicious  was  a  question 
of  fact  for  the  jury. 

5.  Trial  <©=>252(20)  —  Instruction  ab  to 
Damages  for  Wrongful  Issuance  of  At- 
tachment Not  Supported  by  Evidence. 

In  an  action  against  a  justice  of  the  peace 
for  wrongful  issuance  of  alias  attachment 
against  a  judgment  debtor  and  his  garnished 
em4)loyer  when  the  judgment  had  been  satisfied, 
instructions  held  erroneous,  in  the  absence  of 
proof  of  such  loss,  for  including  as  elements  of 
damages  recoverable  humiliation,  mortification, 
and  loss  of  reputation ;  also  compensation  for 
expenses. 


6.  Evidence   ^=»111  —  In  Action  Aoainct 
Justice  ^fob  Issuing  Wbonoful  Attach- 
ment, Evidence  as  to  Humiliation  Inad- 
missible. 
In  an  action  against  a  justice  of  the  peace 
for    wrongful    issuance    of    alias    attachment 
against  a  judgment  debtor  and  his  garnished 
employer    when    the    judgment    was    satisfied, 
plaintiff  judgment  debtor's  testimony  of  his  em- 
ployer's custom  in  giving  publicity  on  pay  days 
to  the  garnishment  of  wages  held  inadmissible, 
in  the  absence  of  showing  any  such  thing  hap- 
pened in  the  particular  case ;    also  as  evidence 
directed  toward  damages  not  recoverable  under 
the  proof. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty ;    Common  Pleas  Branch,  Third  Division. 

Action  by  Michael  Davis  against  C.  W. 
Samuehs  and  another.  From  a  judgment 
against  the  named  defendant,  the  action  hav- 
ing been  dismissed  as  to  the  other  he  appeals. 
Judgment  reversed,  and  cause  remanded  for 
proceedings  consistent  with  the  opinion. 

Henry  W.  Sanders,  of  Louisville,  for  ap- 
pellant. 

Wm.  Heidenberg,  of  Louisville,  for  appel- 
lee. 

CLARKE,  J.  On  September  12, 1912,  Sam- 
uel Plamp  sued  appellee  in  the  court  of  ap- 
pellant, a  Justice  of  the  peace,  for  $14.80,  and 
by  filing  proper  aflldavit  and  executing  bond 
according  to  law  procured  the  garnishment 
of  the  wages  due  appellee  from  his  employ- 
er. Appellee  appeared  and  confessed  Judg- 
ment for  the  amount  and  costs,  which  was 
duly  entered  of  record,  and  the  garnishment 
released  upon  his  payment  of  $5.50  and 
agreement  to  settle  the  balance  of  the  Judg- 
ment by  semimonthly  payments  thereon.  In 
compliance  with  this  agreement  appellee 
paid  to  a  clerk  In  appellant's  ofllce  $5  on 
his  next  pay  day,  October  2d,  and  at  the 
succeeding  one,  October  14th,  $6.50,  taking 
receipts  therefor;  the  latter  reciting  that 
It  was  in  full  of  Plamp's  Judgment.  The 
clerk,  however,  neglected  to  mark  the  Judg- 
ment satisfied,  or  to  enter  in  the  cash  mem- 
oranda book,  where  such  payments  were 
customarily  entered,  this  payment,  and 
thereafter,  on  the  10th  day  of  November^ 
Plamp  having  called  up  over  the  telephone 
and  asked  why  the  balance  of  the  Judgment 
had  not  been  paid,  the  appellant,  Samuels, 
after  consulting  the  cash  memoranda  book, 
issued  and  caused  to  be  served  upon  appellee 
and  his  employer  what  was  styled  an  '*allas 
attachment"  in  the  suit  of  Plamp  v,  Davis, 
for  what  appeared  to  be  the  unsatisfied  bal- 
ance of  the  Judgment  and  $5  probable  cost. 
The  next  day  appellee  went  to  Samuels'  of- 
fice and  presented  to  him  his  receipt  In  full 
satisfaction  of  the  Plamp  Judgment,  where- 
upon appellant,  discovering  his  mistake,  re* 
leased  the  attachment. 
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To  recover  of  Flamiir  and  Samuels  lointly 
$2,500  damages  alleged  to  have  been  sustain- 
ed by  him  as  a  result  of  this  wrongful  gar- 
nishment of  his  wages,  appellee  instituted 
this  action,  alleging  that  the  "alias  attach- 
ment" was  caused  to  be  Issued  by  Plamp 
and  issued  by  Samuels  wrongfully,  mali- 
ciously, and  without  probable  cause.  Plamp 
filed  separate  answer,  denying  responsibility 
for  or  knowledge  of  the  issuances  or'  service 
of  the  "alias  attachment,"  which  was  bus* 
tained  by  the  evidence,  and  the  action  was 
dismissed  as  to  him  upon  peremptory  in- 
structions, of  which  there  is  no  complaint. 
Samuels  traversed  the  material  allegations 
of  the  petition,  and,  a  trial  having  resulted 
in  a  verdict  and  a  judgment  against  him 
for  $250,  has  prayed  an  appeal,  and  urges 
as  grounds  for  reversal  that  the  court  erred 
in  refusing  his  motion  for  a  directed  verdict, 
in  the  Instructions  given,  and  in  the  admis- 
sion of  evidence  for  plaintiff. 

[1,  2]  1.  Since  there  had  been  a  final  judg- 
ment in  the  case  of  Plamp  v.  Davis,  and  that 
judgment  had  been  fully  satisfied,  it  is  ap- 
parent that  the  appellant  was  without  juris- 
diction to  Issue  the  "alias  attachment,'*  and 
that  it  was  issued  without  authority  of  law 
and  wrongfully,  for  which  he  was  liable  to 
the  appellee  for  any  damages  actually  re- 
sulting to  him  therefrom  (Revlll  v.  Pettit, 
3  Mete.  314;  16  R.  C.  U  345);  and  if  done 
maliciously,  as  alleged  in  the  petition,  he 
was  also  liable  for  exemplary  damages  (20 
Cyc.  1152;  12  R.  0.  L.  853;  6  C.  J.  641;  17 
O.  J.  836;  Tisdale  v.  Major,  106  Iowa,  1, 
75  N.  W.  663,  68  Am.  St.  Rep.  266;  Mitchell 
V.  Mattingly,  1  Mete.  240;  Pettit  v.  Mercer, 
8  B.  Mon.  51 ;  Reidhar  v.  Berger,  8  B.  Mon. 
160;  Hall  v.  Forman,  5  Ky.  Law  Rep.  140; 
Tripp  Brothers  v.  Hymer,  99  S.  W.  830,  30 
Ky.  Law  Rep.  624;  Owsley  v.  Fowler,  104 
S.  W.  762,  31  Ky.  Law  Rep.  1154;  Oraw- 
ford  V.  Staples,  184  Ky.  477,  212  S.  W.  119). 
As  it  was  clearly  established  that  the  at- 
tachment was  issued  without  probable  cause 
and  wrongfully,  entitling  appellee  to  at 
least  nominal  damages  (John  C.  Lewis  Go.  v. 
Scott,  95  Ky.  484,  26  S.  W.  192,  44  Am.  St. 
Rep.  261;  Crawford  v.  Staples,  supra;  8 
R.  O.  L.  424),  the  court  did  not  err  in  over- 
ruling appellant's  motion  for  a  directed 
verdict. 

2.  There  was,  however,  no  proof  whatever 
of  any  actnal  injury  having  resulted  to  ap- 
pellee, and  nominal  damages,  therefore,  was 


the  extent  of  his  right  to  recover  under  the 
evidence,  unless  such  malice  was  shown  as 
would  entitle  him  to  recover  exemplary  dam- 
ages. 

[3-B]  3.  While  malice  is  often  Inferable 
from  a  wrongful  act  and  Its  attendant  cir- 
cumstances, it  is  so,  from  the  wrongful  act 
itself,  only  where  the  wrongful  act  is  of 
such  a  character  as  to  show  a  wanton  dis- 
regard of  duty  or  the  rights  of  others,  and 
we  are  sure  that  the  mere  wrongful  issuance 
of  an  attachment  for  $12.30  by  a  magistrate 
through  a  mistake  of  both  law  and  fact,  un- 
attended by  any  circumstance  that  indicated 
actual  malice  upon  the  part  of  the  magis- 
trate, and  where  he  corrected  the  mistake 
as  soon  as  his  attention  was  called  to  it, 
and  before  any  actual  Injury  had  resulted, 
was  not  an  act  of  such  a  character  as  to 
warrant  an  inference  of  malice  therefrom. 
But,  even  if  malice  had  been  inferable  from 
such  act,  whether  or  not  it  was  maliciously 
done  was  a  question  of  fact  for  the  jury, 
and  not  for  the  court  18  R.  C.  L.  30,  Ander- 
son V.  Columbia  Finance  &  Trust  Co.,  50  S. 
W.  40,  20  Ky.  Law  Rep.  1793.  Hence  the 
court  was  in  error  in  Instructing  thp  jury 
that  the  appellant  ''issued  said  attachment 
maliciously  ♦  •  •  to  coerce  the  payment  of 
money,"  as  well  as  in  reciting  a  personal  ex« 
perience  upon  which  that  conclusion  was 
partially  based.  Hobson's  Instructions  to 
Juries,  i  1.  Instructions  were  further  erro- 
neous, in  that  in  the  absence  of  proof  of 
malice  they  Included  as  elements  of  damages 
recoverable  humiliation,  mortification,  and 
loss  of  reputation,  as  they  were  also  in  sub- 
mitting compensation  for  exi)enses  that  plain- 
tiff was  required  to  expend,  as  there  was  no 
proof  of  such  loss. 

[6]  4.  The  evidence  of  which  appellant 
complains  was  testimony  of  his  employer's 
custom  in  giving  publicity  on  pay  days  in 
the  presence  of  all  employes  of  the  garnish- 
ment of  an  employe's  wages,  which  was 
clearly  incompetent,  both  because  there  was 
no  showing  or  claim  even  that  anything  of 
the  kind  happened  in  this  case,  and  also  be- 
cause of  the  fact  that  such  evidence  was  di- 
rected toward  an  element  of  damages  not 
recoverable  under  the  proof  here. 

Wherefore  the  motion  for  an  appeal  is 
granted,  and  judgment  reversed,  and  cause 
remanded  for  proceedings  consistent  here- 
with. 
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(Court  of  Appeals  of  Kentucky.    Oct  3,  1910.) 

Mechanics*  Liens  <&=>132(8)— Notice  by  Ma- 
terialman —  Time  FROM  Fubnibhinq  Last 
Item— Pbolqngation— Statute. 
A  materialman's  time,  of  35  days  from  the 
furnishing  of  the  last  item  of  the  material,  for 
giving  notice  of  lien  to  the  owner  pursuant  to 
Ky.  St.  §  2468,  cannot  be  prolonged  by  famish- 
ing material  that  is  trivial  in  value  and  not 
absolutely  necessary  for  the  completion  ot  the 
contract,  on  the  mere  pretext  that  the  belated 
delivery  was  caused  by  oversight. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Action  by  Henry  Koehler  &  Co.  against 
W.  P.  Hines.  Prom  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

BenJ.  F.  Gardner,  of  Louisville,  for  ap- 
pellant. 
Dodd  &  Dodd,  of  Louisville,  for  appellee. 

CLARKE,  J.  The  appellee,  Hines,  con- 
tracted with  one  Stroud,  doing  business  as 
the  Stroud  Contracting  Company,  to  erect 
a  residence  upon  a  lot  owned  by  him,  and 
Stroud  contracted  with  appellant,  a  lumber 
merchant,  to  furnish,  for  use  in  construct- 
ing same,  certain  spedfied  lumber,  contained 
in  an  "estimate,"  for  $342.50,  and  as  the 
work  progressed  ordered  certain  other  mate- 
rials, which,  when  added  to  the  estimate, 
mode  his  total  indebtedness  to  appellant 
$632.04.  Whether  appellant,  under  section 
2463,  Kentucky  Statutes,  has  a  material- 
man's lien  for  this  amount  upon  appellee's 
property,  denied  Uy  the  chancellor,  is  the 
question  involved  upon  this  appeal. 

The  section  provides  in  part  that  one  who 
performs  labor  or  furnishes  material  in  the 
erection  of  a  house  shall  have  a  lien  thereon: 

^'Provided,  that  no  person  who  hits  not  con- 
tracted directly  with  the  owner  or  his  agent  shall 
acquire  a  lien  under  this  section  unless  he  shall 
notify  in  writing  the  owner  ♦  ♦  ♦  within 
thirty-five  days  after  the  last  item  of  said  ma- 
terial or  labor  is  furnished  of  his  intention  to 
hold  said  property  liable  and  the  amount  for 
which  he  will  claim  a  lien." 

Appellant  gave  such  a  notice  in  writing  to 
appellee  on  October  14,  1916,  and  whether 
this  was  within  35  days  after  the  last  item 
of  material  was  furnished  is  the  question  to 
be  determined. 

It  is  the  contention  of  appellant  that  500 
feet  of  inferior  flooring  delivered  by  It  upon 
the  lot  on  October  14th  was  the  last  item 


fumidied,  and  that  the  notice  given  the  same 
day  was  therefore  in  time.  This  flooring  ad- 
mittedly was  not  used  in  the  house,  and  was 
furnished  about  the  time  the  house  was  com« 
pleted,  and  some  time  after  the  floors  were 
all  laid.  The  last  item  theretofore  fur- 
nished was  on  August  4,  1916,  more  than  35 
days  before  the  notloe  was  given.  Hence  ap- 
pellant's lien,  if  allowed,  must  be  because  of 
the  delivery  of  a  very  small  item,  shown  to 
be  of  trifling  value,  and  not  used  in  the  con- 
struction of  the  house.  Moreover,  this  de- 
livery was  made,  as  is  conclusively  estab- 
lished by  the  evidence  and  found  as  a  fact 
by  the  chancellor,  for  the  sole  purpose  of 
bringing  the  notice  given  the  same  day  with- 
in the  35  days  allowed  by  the  statute  for 
giving  notice  and  creating  the  lien,  despite 
the  effort  by  one  witness  for  appellant  to  ex- 
plain the  belated  delivery  upon  the  sn^und 
of  oversight 

The  case,  therefore,  falls  squarely  under 
that  line  of  decisions  which  most  sensibly 
hold  that  the  time  for  giving  notice  cannot 
be  prolonged  by  furnishing  labor  or  materi- 
al that  is  trivial  and  not  necessary  for  the 
completion  of  the  contract.  Wolflin-Luhr- 
ing  Lumber  Co.  v.  Mosely,  152  Ky.  701,  154 
S.  W.  22;  National  Surety  Co.  v.  Price,  162 
Ky.  632,  172  S.  W.  1072;  Sulzer  Vogt  Ma- 
chine Co.  V.  RushviUe  Water  Co.  (Ind.  App.) 
62  N.  E.  649 ;  Hartiey  v.  Richardson,  91  Me. 
424,  40  AU.  336;  Llppert  v.  Lasar,  4  CaL 
Unrep.  74,  33  Pac.  797. 

We  have  not  overlooked  appellant's  con- 
tention that  this  flooring  was  included  in  the 
estimate  which  it  contracted  with  the  origi- 
nal contractor  to  supply  for  $342.50,  and  that 
it  had  the  right  to  furi^sh  all  the  estimate 
and  claim  a  Hen  within  35  days  after  the 
last  item  was  furnished,  or  it  was  notifled 
unused  items  would  not  be  needed ;  nor  have 
we  any  fault  to  find  with  authorities  so  hold- 
ing, under  facts  which  show  a  compliance  in 
good  faith  by  the  subcontractor  with  his  con- 
tract and  the  statute,  but  where,  as  here,  the 
subcontractor,  as  well  as  the  contractor, 
treats  his  contract  as  completed  by  a  prior 
delivery,  and  then  renders  not  only  a  state- 
ment to  the  contractor  for  the  whole  of  his 
bill,  but  also  procures  from  him  an  order  on 
the  owner  for  the  full  amount  thereof  as 
If  same  had  been  fully  complied  with,  and 
practically  admits  the  subsequentiy  fur- 
nished item^  was  delivered  solely  for  the 
purpose  of  reviving  his  otherwise  lost  op- 
portunity to  secure  a  lien  on  the  property, 
his  facts  do  not  square  with  the  principles 
underlying  the  rule  or  the  rule  itself  upon 
which  appellant  seeks  to  rest  his  case. 

judgment  affirmed. 
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SHIELDS  ▼.  SHIELDS  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  8,  1919.) 
1.  Wills   ^s»488  •-  Intention  of  Tbstatob 

GOTEBNS  GONSTBUOnON. 

In  the  conBtruction  of  a  will  the  court  mutt 
ascertain  from  the  entire  contents  of  the  instru- 
ment testator's  intention,  and  give  the  instru- 
ment the  construction  confom^g  to  the  inten* 
tion. 

Aqainbt 


2.  Wills  ^=9449  —  Pbesukption 
Intestacy  Pbbvails. 
It  will  be  presumed  that  testator  intended 
to  dispose  of  all  of  his  property  by  his  will,  dy* 
Ing  intestate  as  to  none  of  it ;  a  rule  to  be  ap- 
plied when  the  language  is  so  uncertain  as  to 
be  susceptible  of  two  constructions,  one  result- 
ing in  testacy  and  the  other  in  intestacy. 

8.  Wills  €=»459  —  Wobdb  mat  be  Teans- 
P08ED  OB  Supplied  When  Intei^t  Gleab. 
The  rule  that,  in  arriving  at  testator's  in- 
tention, words  may  be  transposed  and  supplied, 
in  order  to  express  the  manifest  intention  as 
gathered  from  the  language  employed,  will  not 
be  resorted  to,  except  when  it  is  made  certain 
beyond  a  reasonable  doubt  that  the  word  was 
omitted  or  used  in  a  wrong  connection. 

4.  Wills   ^=s>866(1)  —  When  Constbuotion 
Cbeates  Pabtial  Intestagt  as  to  Pabt- 

NEESHIP  PeOPEBTT. 

In  view  of  the  surrounding '  circumstances, 
testator,  by  his  will  directing  that  all  stock  on 
hand  at  his  death  be  sold,  andP  the  proceeds,  as 
well  as  his  life  insurance,  be  applied  in  paying 
for  the  N.  farm,  one-half  of  the  farm  to  be  the 
property  of  his  brother,  and  bequeathing  to  such 
brother  a  one-half  interest  in  90  acres  of  land, 
etc.,  held  to  have  recognized  the  existing  one- 
half  partner's  interest  of  the  brother  in  the 
properties  involved,  though  the  construction 
rendered  testator  intestate  as  to  his  partner- 
ship property. 

Appeal  from  CJircnit  Court,  Nelson  County. 

Suit  by  M.  T.  Shields,  executor  of  John  W. 
Shields,  against  Ed.  T.  Shields  and  others. 
From  the  Judgment,  plaintlfC  appeals.  Af- 
firmed. 

John  A.  Pulton,  Ernest  N.  Fulton,  and 
Kelley  &  Kelley,  all  of  Bardstown,  for  ap- 
pellant. 

Nat  W.  Halstead,  of  Bardstown,  and  John 
K.  Todd,  of  Shelbyville,  for  appellees. 

THOMAS,  J.  The  sole  question  presented 
for  determination  by  this  appeal  is  the  con- 
struction of  the  win  of  John  W.  Shields, 
who  was  a  bachelor  about  60  years  of  age 
when  hd  died  on  March  16,  1918,  a  resident 
of  Nelson  county.  The  wUl,  although  not 
dated,  is  shown  by  the  proof,  and  is  conced- 
ed, to  have  been  executed  In  the  fall  of  1908. 
The  portions  of  the  will  involved,  and  which 
form  the  basis  of  this  litigation,  are  the 
first,  second,  and  third  clauses,  which  read: 
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"First— I  direct  the  land  known  as  the  Mc- 
Makin  and  Hinkle  land,  containing  about  seven 
hundred  and  fifty  (750)  acres,  to  be  sold. 

"Second— I  direct  that  all  stock  on  hand  at 
my  death  be  sold  and  the  proceeds  from  the 
above  as  well  as  my  life  insurance  in  two  com- 
panies be  applied  in  paying  for  the  Neal  farm, 
one-half  of  this  farm  to  be  the  property  of  M. 
T.  Shields. 

"Third— I  will  and  bequeath  as  he  now  has 
his  interest  one-half  of  the  ninety  acres  known 
as  the  O.  T.  Shields  land,  and  after  the  above 
is  all  done— according  to  the  above  our  debts  all 
paid— then  the  balance  left  from  the  above  M 
T.  Shields  is  to  have  one>half  of  it" 


The  fourth  clause  directed  a  sale  of  the 
place  where  the  testator  resided,  and  a  divi- 
sion of  its  proceeds  amongst  his  brothers  and 
sisters,  exc^t  that  his  brother  Robert  S. 
Shields  should  have  as  a  part  of  the  estate 
only  the  sum  of  $5.  The  fifth  clause  charged 
testator's  sister,  Mrs.  Ella  Kolb,  with  the 
sum  of  $1,400  previously  advanced  to  her, 
with  Interest  from  the  date  of  the  advance- 
ment, while  the'  sixth  clause  appointed  testa- 
tor's brother,  the  appellant  and  plaintiff  be- 
low, M.  T.  Shields,  executor  of  his  will. 

The  nominated  executor  qualified,  and  aft- 
erwards brought  this  suit  against  the  collat- 
eral heirs  of  the  testator  for  a  settlement  of 
his  trust  and  for  a  construction  of  the  first 
three  clauses  of  the  will ;  it  being  contended 
by  plaintiff  that  by  those  clauses  he  was  de- 
vised all  of  testator's  one-half  interest  in 
the  property  therein  mentioned,  and  he  asked 
the  court  to  so  adjudge.  The  answer  took  is- 
sue with  that  contention,  and  Insisted  that 
the  testator  died  intestate  as  to  his  one-half 
of  the  property  mentioned  in  the  first  three 
clauses  of  his  will,  and  that  he  intended,  and 
as  a  matter  of  fact  did  only  declare  in  them, 
the  Interest  which  his  brother  M.  T.  Shields 
owned  and  was  entitled  to  in  the  property 
therein  mentioned.  After  extensive  prepara- 
tion the  case  was  submitted,  and  the  court 
construed  the  will  as  contended  for  by  de- 
fendants, but  ordered  and  directed  the  prop- 
erty sold  and  the  estate  settled  according  to 
the  construction  placed  on  the  will,  and  from 
that  Judgment  plaintiff  prosecutes  this  ap- 
peal. 

To  properly  understand  the  case,  as  well 
as  the  conclusions  which  we  have  reached,  it 
will  be  necessary  to  make  a  brief  statement 
of  the  facts  bearing  upon  the  questions  in- 
volved- Plaintiff,  M.  T.  Shields,  is  married 
and  has  a  family.  He  and  his  bachelor  broth- 
er, the  testator,  formed  a  partnership  in  1896, 
the  business  of  which  consisted  In  buying  and 
cultivating  land,  and  dealing  in  and  raising 
stock  for  the  market,  including  the  shipping 
and  selling  of  mules  and  horses  on  the  South- 
em  markets.  The  bank  account  of  the  part- 
nership was  always  kept  in  the  name  of  John 
W.  Shields,  and  either  of  the  brothers  had 
the  right  to  and  did  issue  checks  upon  that 
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account,  signing  them  in  the  name  of  John 
W.  Shields.  The  partnership,  before  the  tes- 
tator's death,  acquired  three  valuable  tracts 
of  land,  one  of  them  being  known  as  the  Mc- 
Makln  and  Hinkle  land,  containing  750  acres, 
which  is  the  one  directed  to  be  sold  in  the 
first  clause  of  the  will.  The  .title  to  this 
farm  was  taken  in  the  name  of  John  W. 
Shields,  but  It  Is  contended  and  proven  be- 
yond controversy  that  It  was  paid  for  with 
partnership  funds  and  was  actually  partner- 
ship property,  which  fact  is  admitted  by  all 
parties.  Another  tract,  known  in  this  record 
as  the  O.  T.  Shields  land,  contained  90  acres, 
and  is  the  one  mentioned  in  clause  8  of  the 
will,  the  deed  to  which  was  made  jointly  to 
the  two  partners.  The  third  tract  is  what 
is  known  in  this  record  as  the  Neal  farm, 
mentioned  in  the  second  clause  of  the  will, 
the  title  to  which  was  held  jointly  by  the 
two  brothers.  The  last-mentioned  farm  con- 
tained about  300  acres  and  was  purchased  in 
1906  for  the  consideration  of  $26,000,  $9,000 
of  which  was  paid  in  cash  and  the  balance  on 
time;  but  the  cash  payment  was  borrowed 
from  a  bank,  and  neither  it  nor  any  part  of 
the  deferred  payments  was  paid  at  the  time 
of  the  execution  of  the  will. 

Prior  to  the  execution  of  the  will  the  testa- 
tor had  procured  two  policies  of  $2,000  each 
to  be  issued  upon  his  life,  which  were  made 
payable  to  his  estate;  but  it  is  alleged  and 
proven  that  in  reality  the  partnership  was 
the  beneficiary  in  each  of  those  policies,  all 
the  premiums  on  them  having  been  paid  with 
partnership  funds.  After  the  purchase  of  the 
Neal  farm,  the  plaintiff,  M.  T.  Shields,  with 
his  family,  moved  upon  it;  but  before  doing 
so  there  was  constructed,  with  partnership 
funds,  a  commodious  residence.  The  testa- 
tor took  his  meals  and  spent  most  of  his 
nights  at  his  brother's  home,  In  which  he  had 
a  separate  room. 

For  a  considerable  time  prior  to  the  exe- 
cution of  the  will,  and  also  at  the  time  of 
his  death,  the  testator  owned  In  his  individu- 
al capacity  a  farm,  containing  about  420 
acres,  which  was  located  about  3  miles  from 
the  Neal  farm.  This  was  the  old  Shields 
place,  and  testator  would  visit  it  almost 
daily,  sometimes  remaining  there  at  night 
during  exceedingly  busy  seasons  of  the  year ; 
but  it  was  operated  for  the  benefit  of  the 
partnership,  as  were  the  other  three  farms 
mentioned.  Aside  from  his  personal  belong- 
ings in  the  way  of  clothing,  etc.,  this  farm 
was  the  only  property  the  testator  owned  in- 
dividually, and  it  is  the  one,  according  to  the 
proof  and  the  judgment  of  the  court,  that  the 
testator,  by  the  fourth  clause  of  his  will  di- 
rected to  be  sold.  After  the  execution  of  the 
will,  and  before  the  death  of  the  testator,  all 
of  the  McMakin  and  Hiukle  farm  except  50 
^cres  was  sold,  and  the  proceeds  applied  to 
the  payment  of  the  debt  incurred  In  purchas- 
ing the  Neal  famu 


While  there  was  a  close  intimacy  between 
the  brothers  after  the  formation  of  their 
partnership  in  a  business  way,  and  great  con- 
fidence manifested  in  each  other,  there  Is  no 
greater  affection  shown  by  the  testator  for 
his  partner  brother  than  for  some,  if  not  all, 
of  his  sisters.  That  portion  of  the  judgment 
giving  plaintiff  one-half  of  the  insurance  pol- 
icies, one-half  of  the  remaining  50  acres  of 
the  McMakin  and  Hinkle  farm,  one-half  of 
the  bank  account  and  all  other  property  of 
the  testator,  except  the  420-acre  farm,  is  not 
questioned  on  this  appeal  by  any  one,  so  that 
the  only  task  before  us  is  to  determine  wliat 
the  testator  meant  by  the  language  which  he 
employed  in  sections  2  and  3  of  his  wilL 

[1 , 2]  It  is  conceded  by  counsel  for  both 
sides,  as  indeed  it  must  be,  that  the  first  and 
all-important  rule  for  the  guidance  of  courts 
in  the  construction  of  wills  is  to  ascertain 
from  its  entire  contents  the  intention  of  the 
testator  and  to  give  to  it  that  construction 
which  conforms  to  and  carries  out  that  inten- 
tion. This  rule  is  so  fundamental  and  of  such 
imiversal  observance  as  to  need  no  reference 
to  authorities  for  its  support  But  observa- 
tion and  experience  have  demonstrated  that 
many  times  wills  are  couched  in  language 
more  or  less  confusing,  sometimes  to  such  an 
extent  as  to  constitute  an  almost  irreconcila- 
ble ambiguity,  and  thus  create  considerable 
difficulty  in  arriving  at  the  true  intention  of 
the  testator.  Te  enable  courts  to  solve  such 
difilculties  many  auxiiiaiy  rules  have  been 
promulgated,  among  which  is  the  one  to  the 
effect  that  it  will  be  presumed  that  the  tes- 
tator intended  to  dispose  of  all  of  his  proper- 
ty by  his  will,  dying  Intestate  as  to  none  of 
it  American  &  E>ngllsh  Ency.  of  Law,  vol. 
30,  p.  67;  Schouler  on  Wills,  §  488;  Howard 
V.  Cole,  124  Ky.  812,  IQO  S.  W.  225,  30  Ky. 
Law  Rep.  1027;  White  v.  White,  150  Ky.  283, 
150  S.  W.  388;  Phelps  v.  Stoner's  Adm'r, 
184  Ky.  466,  212  S.  W.  423.  This  rule 
is  not  an  absolute  one,  but  only  one  of  con- 
struction or  presumption,  to  b.e  applied  when 
the  language  of  the  will  is  so  uncertain 
as  to  be  susceptible  of  two  constructions; 
one  resulting  in  testacy  and  the  other  in  in- 
testacy. Phelps  V.  Stoner,  supra ;  Walters  v. 
Neafus,  136  Ky.  756,  125  S.  W.  167.  In  the 
latter  case  this  court,  in  stating  the  applica- 
tion to  be  made  of  the  rule  now  under  con- 
sideration and  the  weight  to  be  given  to  it, 
said: 

"The  presumption  against  intestacy  as  to  any 
part  of  the  estate  vanishes  when  the  fact  be- 
coDies  apparent  that  some, part  of  it  was  not  (]i&- 
posed  .of.  In  no  event  can  that  pr^umption 
supply  an  omission  to  devise  a  parcel  of  the 
estate." 

[3]  Another  rule  sometimes  employed  by 
the  courts  when  the  facts  justify  it,  in  ar- 
riving at  the  intention  of  the  testator,  is  that 
one  which  permits  transposition  and  supply- 
ing of  words  Is  order  to  ezprefin  the  manifest 
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intentl<m  of  the  testator  as  gathered  from 
the  language  which  he  employed.  This  rule, 
while  it  has  a  footing  in  the  law,  is  rarely 
resorted  to.  Page  on  Wills,  §  473;  2  Wil- 
liams on  Executors,  §  968;  Anlick  i.  Wal- 
lace, 12  Bush,  531;  Moore's  Adm'r  y.  Sleet, 
113  Ky.  600,  68  S.  W.  642,  24  Ky.  Law  Rep. 
426;  Buschemeyer  v.  Klein,  139  Ky.  124,  129 
S.  W.  551,  Dockery*s  Ei'r  v.  Dockery,  170 
Ky.  194,  185  S.  W.  849;  Struss  v.  Fidelity  A 
Columbia  Trust  Co.  et  aL,  182  Ky.  106,  206 
S.  W.  177. 

It  is  only  when  from  the  context  of  the 
will  and  the  surroundings  of  the  testator 
that  it  is  made  certain  beyond  reasonable 
doubt  that  the  testator  omitted  the  word  or 
words  supplied  by  the  court,  or  used  words 
in  a  wrong  connection,  that  the  rule  now. 
under  consideration  will  be  resorted  to.  The 
caution  with  which  this  rule  is  applied  grows 
out  of  the  fact  that  the  intention  of  the  testa- 
tor, which  the  courts  seek  to  adopt,  is  not  his 
entertained,  though  unexpressed,  intention, 
but  it  is  the  intention  which  he  expressed  by 
the  words  which  he  employed.  Wickersham 
▼.  Wickersham,  174  Ky.  604.  192  S.  W.  688; 
Fowler  ▼.  Mercer's  Ex'r,  170  Ky.  353,  185  S. 
W.  1117;  Eichhorn  v.  Morat,  175  Ky.  80, 
193  S.  W.  1013.  As  expressed  in  the  Wicker- 
sham and  Bichhom  Cases,  supra,  it  is  incinn- 
petent  to  show  by  proof,  or  for  the  court  to 
determine  from  the  face  of  the  will,  "what 
the  testator  intended  to  say,  but  did  not ;  but 
it  may  be  shown  (or  determined)  what  was  in- 
tended by  what  he  did  say."  To  hold  other- 
wise would  practically  dispense  with  all.  the 
solemn  requirements  of  the  law  pertaining  to 
the  execution  of  wills,  including  the  one  that 
they  shall  be  in  writing.  If  an  interpola- 
tion could  be  Inserted  in  a  will,  either  hy  ex- 
traneous proof  or  through  the  convictions  of 
a  court  as  gathered  from  the  face  of  the  will, 
contrary  to  a  reasonable  construction  of  its 
contents,  all  of  the  safeguards  provided  by 
law  to  enable  a  testator  to  disi)ose  of  his 
property  according  to  his  fixed  purpose  and 
intention  (if  not  contrary  to  any  positive 
rule  of  law)  would  be  wholly  destroyed.  The 
courts,  instead  of  construing  wills,  would 
manufacture  them. 

[4]  In  the  light  of  what  has  been  said, 
what  did  the  testator  mean  by  clauses  2  and 
3  of  his  win?  By  the  first  clause  he  directed 
the  partnership  farm  of  750  acres,  but  as  to 
which  he  held  the  title  in  his  name,  to  be 
sold,  and  by  the  second  clause  he  directed 
all  of  the  stock  on  hand  to  be  sold  and  the 
proceeds  "from  the  above,"  with  those  of  his 
lif^  insurance  policies,  to  be  applied  in  paying 
for  the  Neal  farm,  upon  which  he  and  his 
brother  resided.  There  was  no  record  evi- 
dence as  to  the  Joint  ownership  of  the  stock. 
The  record  evidence  of  the  title  to  the  Mc- 
Makin  and  Hinkle  land,  to  the  bank  account, 
and  to  the  Insurance  policies  all  showed  that 
those  properties  belonged  exclusive  to  the 
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f  testator,  although  as  a  matter  of  fact,  as  we 
have  seen,  they  were  partnership  property. 
"The  proceeds  from  the  above"  included  the 
value  of  the  McMakln  and  Hinkle  land ;  to 
that  was  to  be  added  the  insurance  policies, 
and  out  of  this  fund,  plus  the  proceeds  of  the 
stock,  the  Neal  farm  was  to  be  paid  for,  and 
I  the  testator  a:dds:  "One-half  of  this  farm  to 
j  be  the  property  of  M.  T.  Shields."  He  does 
I  not  say  that  one-half  of  that  farm  was  then, 
at  that  time,  the  property  of  M.  T.  Shields, 
although  he  knew  that  according  to  the  deed 
they  jointly  owned  it.  But  the  fact  was  in 
his  mind  that  the  farm  was  wholly  unpaid 
for,  and  he  directed  that  this  debt  be  dis- 
charged with  proceeds  arising  from  property 
the  title  to  which  was  held  exclusively  by 
hitp,  and,  when  that  farm  should  be  paid  for 
with  such  proceeds,  one-half  of  it  was  to  con- 
tinue "to  be  the  property  of  M.  T.  Shields." 
Clearly,  the  testator  was  seeking  to  protect 
his  brother's  half  interest  in  that  farm 
against  any  claim  which  might  be  made  by 
his  heirs  after  his  death,  growing  out- of  the 
fact  that  the  farm  was  paid  for  with  prop- 
erty to  which  the  testator  held  exclusive  ti- 
tle. In  other  words,  clause  2  recognizes  that 
the  proceeds  arising  from  the  sale  oX  the 
property  directed  by  the  will  to  be  sold,  of 
which  on  the  surface  testator  appeared  to  be 
the  sole  owner,  were  in  fact  partnership  pro- 
ceeds in  which  M.  T.  Shields  was  entitled  to 
one-half. 

This  construction  of  the  second  clause  of 
the  will  is,  according  to  our  view,  strengthen- 
ed by  the  language  employed  in  the  third 
clause.    A  strict  construction  of  that  clause 
will  show  that  th^  testator  did  not  attempt 
to  do  anything   therein   except   to  declare 
that  his  brother  was  entitled  to  one-half  of 
the  proceeds  of  the  Insurance  policies  and 
one-half  of  the  proceeds  of  the  property  or- 
dered to  be  sold,  if  ther^were  any  left  after 
paying  for  the  Neal  farm.     He  did  not  at- 
tempt in  the  third  cUuse  to  dispose  of  any  in- 
terest in  the  O.  T.  Shields  land,  for  he  ex- 
pressly says  that  "he  [M.  T.  Shields]  now 
<  has  his  interest  one-half  of  the  90  acres 
known  as  the  O.  T.  Shields  land,"  evidently 
;  meaning  thereby  that  it  was  unnecessary  for 
the  testator  to  direct  that  his  brother  owned 
a  one-half  interest  in  that  land;   but  it  was 
;  necessary  for  him  to  direct,  as  he  did  in  the 
second  clause  of  his  will,  that  his  brother 
;  should  own  one-half  of  the  Neal  farm  after 
'  being  paid  for  as  he  directed,  and  that  his 
\  brother  should  have  one-half  of  the  balance 
of  such  proceeds  after  that  debt  was  paid, 
as  was  done  in  the  latter  part  of  clause  3 
of  the  will.    To  our  minds  it  is  perfectly  ap- 
parent that  what  we  have  outlined  is  all 
that  the  testator  intended  or  attempted  to  do 
'  in  clauses  2  and  3  of  his  will. 
I     We  realize  that  this  construction  results 
!  In  testator  ilying  inteat^e  as  to  his  portion  of . 
the  partnership  property,  but  he  had  the 

Digitized  by  LjOOQ IC 


910 


214  SOUTHWESTERN  REPORTEB 


(Ky. 


right  to  make  Us  wlU  as  he  saw  proper ;  for, 
as  said  in  the  case  of  Walters  y.  Neafas, 
supra.  V 

'*It  mnst  always  be  borne  in  mind  that  tlie 
intention  of  the  testator  to  dispose  of  bis  entire 
estate  is  a  rule  of  construction  only,  and  not  a 
warrant  for  disposition  by  the  court;  for,  al- 
though the  testator  may  have  intended  to  dis- 
pose of  his  whole  estate,  and  although  his  in- 
tention D(iu8t  prevail  where  practicable  and  not 
unlawful,  yet  he  must  have  done  so  by  the  terms 
of  his  will,  construed  as  the  language  used  rea- 
sonably justifies/' 

While  the  language  employed  by  the  tes- 
tator in  the  instant  case  is  not  as  clear  and 
concise  as  it  might  have  been,  we  think  that 
in  the  light  of  the  facts  and  circumstances  It 
is  reasonably  plain,  in  which  case  we  are  not 
authorized  to  construe  the  will  so  as  to  dis- 
pose of  testatqr^s  entire  property.  Indeed 
it  is  not  at  all  uncertain,  but  that  he  intend- 
ed to  die  intestate  as  to  his  partnership  prop- 
erty, and  to  make  his  will  more  in  the  nature 
of  a  settlement  of  the  partnership  than  other- 
wise ;  for,  when  he  came  to  dispose  of  his  in- 
dividual property,  he  did  so  In  the  manner 
provided  by  the  law  of  descent  and  distribu- 
tion, with  the  exception  of  disinheriting  one 
of  his*  brothers,  and  it  would  appear  that  he 
Intended  that  his  one-half  of  the  partnership 
property  should  be  distributed  under  that 
law.  The  trial  court  so  held,  and  we  are 
convinced  that  it  was  proper. 

The  Judgment  is  therefore  affirmed. 


CHESAPEAKE  &  O.  BY.  qO.  v.  ROWLAND. 
(Court  of  Appeals  of  Kentucky.    Oct  7,  1910.) 

1.  Railboads  ^=:»39&— Injttbixs  to  One  Neab 
Track,  bt  Faixinq  of  Coal  from  Cab, 
Covered  by  PErmoN. 

Plaintiff,  injured,  while  standing  in  highway 
near  defendant  railroad's  track,  by  the  falling 
of  a  lump  of  coal  from  a  train,  can  recover, 
though  her  original  petition  relied  only  on  ex- 
cessive speed  of  the  train;  she  having  filed  an 
amended  petition  charging  negligent  loading  of 
the  cars  and  negligent  handling. 

2.  Railroads  4s»d96(2)— Bttrdbn  on  Rail- 
road TO  Show  Freedom  from  Neoligbnce 
Towards  One  Injured  bt  Coal  from 
Train. 

When  plaintiff  proved  she  was  in  the  high- 
way, standing  beside  defendant  railroad's  track, 
when  she  was  injured  by  coal  which  fell  from 
a  train,  she  made  a  prima  facie  case  of  negli- 
gence, under  doctrine  of  res  ipsa  loquitur,  and 
it  devolved  on  the  railroad  to  show  its  negli- 
gence did  not  cause  injury. 

3.  Railroads  ^=>364— Must  Use  Ordinary 
Care  in  Loading  Cars  to  Avoid  Injurt 
TO  Person  Near  Track. 

A  railroad,  whether  it  loaded  its  coal  cars 
or  not,  owed  to  one  standing  beside  the  track. 


in  a  public  road,  in  danger  ,from  coal,  which 
might  fall  from  the  cars,  the  duty  to  use  ordi- 
nary care  to  see  that  cars  were  properly  loaded. 

Appeal  from  Circuit  Court,  Johnson  County. 

Action  by  Mary  Rowland  against  the  Ches- 
apeake &  Ohio  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Worthlngton,  Cochran  &  Browning,  of 
MaysviUe,  and  M.  0.  Kirk,  of  Paintsville,  for 
appellant. 

F.  P.  Blair,  of  Barnetts  Creek,  and  David 
Osborne,  pf  Whitehouse,  for  appellee. 

CLAY,  O.  This  is  a  personal  injury  ac- 
tion, in  which  plaintiff,  Mary  Rowland,  re- 
covered of  the  defendant,  the  Chesapeake  & 
Ohio  Railway  Company,  a  verdict  and  indg- 
ment  for  $1,100.  The  railway  company  ap- 
peals. 

The  acdd^t  occurred  on  July  20,  1917,  in 
the  town  of  Whitehouse.  It  was  necessary 
for  plaintiff  to  cross  defendant's  track  in  or- 
der to  reach  a  store  where  she  intended  to 
make  some  purchasea  While  she  was  stand- 
ing in  the  public  highway  and  near  the  track, 
and  waiting  for  a  fast  freight  train  to  pass, 
a  lump  of  coal  fell  from  one  of  the  cars  and 
struck  her  in  the  abdomen.  According  to 
plaintUTs  evidence,  the  train  was  runnhig  at 
the  rate  of  30  or  85  miles  an  hour,  while  de« 
fondant's  witnesses  say  that  the  speed  of  the 
train  was  about  18  or  20  miles  an  hour.  De- 
ftodant  also  proved  that  the  cars  were  load- 
ed by  the  employes  of  certain  mining  com- 
panies, and  that  the  ordinary  jerks  and  jars 
of  a  freight  train  hauling  coal  cars  habitual- 
ly caused  lumps  of  coal  to  fall  from  the  train. 

[1,  2]  It  is  first  insisted  that  as  the  only 
negligence  relied  on  was  the  excessive  speed 
of  the  train,  and  plaintiff  failed  to  prove  that 
the  speed  of  the  train  caused  the  lump  of 
coal  to  fall,  plaintiff  did  not  make  out  a  case 
for  the  Jury.  While  it  is  true  that  the  only 
negligence  alleged  in  the  original  petition  was 
excessive  speed,  plaintiff  filed  an  amended 
petition,  charging  that  the  cars  were  negli- 
gently loaded  and  negligently  handled,  and 
that  by  reason  thereof  the  lump  of  coal  was 
caused  to  fall  from  the  train.  Furthermore, 
the  case  is  one  calling  for  the  application  of 
the  res  ipsa  loquitur  doctrine.  Hence,  when 
plaintiff  proved  that  she  was  in  the  public 
highway,  and  therefore  at  a  place  where  she 
had  the  right  to  be,  and  that  she  was  struck 
by  a  lump  of  coal  which  fell  from  the  passing 
train,  she  made  out  a  prima  fade  case  of 
negligence,  and  it  then  devolved  upon  the 
company  to  show  that  its  negligence  did'  not 
cause  the  injury.  St.  Louis,  etc,  R.  Co.  ▼• 
Armbrust,  121  Ark.  361,  181  8.  W.  131,  Ann. 
Cas.  1917D,  637;  Louisville,  etc.,  R.  Co.  ▼. 
Reynolds,  71  S.  W.  616;    McHarge  v.  New- 
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comer,  117  Tenn.  695,  100  S.  W.  700,  9  Ll  R. 
A.  (N.  S.)  298. 

[3]  It  is  further  insisted  that  instmction 
No.  2  was  erroneous,  because  it  authorized  a 
recovery  if  the  defendant  carelessly  and  neg- 
ligently loaded  the  coal  in  the  cars,  when  the 
only  evidence  on  the  question  showed  that 
the  loading  was  done  by  others.  We  do  not 
regard'  the  instruction  as  prejudicial  in  this 
respect,  because  the  defendant,  whether  it 
loaded  the  cars  or  not,  owed  plaintiff  the  du- 
ty of  using  ordinary  care  to  see  that  the  cans 
were  properly  loaded. 

Judgment  affirmed. 


WILSON  V.  WILSON  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  7,  1919.) 
Husband  and  Wife  ^=8»119(2>— TJndeb  Dsed 

TO  HtJSBAND  AND  TBUSTEE  FOB  WiFS,  HX7B- 

band  Took  Half  Intebbst. 
Where  a  deed  was  to  a  trustee  for  a  wo- 
man and  to  her  husband,  held  that,  in  view  of 
the  situation  of  the  parties  and  the  amounts 
paid  by  the  mnrried  woman,  the  husband  took 
an  undivided  one-half  interest  in  the  premises. 

Appeal  from  Circuit  Court,  M^cer  County. 

Suit  by  Thomas  Wilson  and  others  against 
Ada  C.  Wilson.  From  a  judgment  for  plain- 
tiffs, defendaiit  appeals.    AfQrQied. 

E.  H.  Qalther,  of  Harrodsburg,  for  appel- 
lant 

C'  E.  Rankin  and  J.  T.  Wilaoo,  both  of 
Harrodsburg,  for  appellees. 


CARROLL,  C.  J.  Ada  C.  Wilson,  wife  of 
James  C.  Wilson,  was  given  by  her  father  in 
his  will  bank  stock  of  the  value  of  $1,500,  to 
be  held  in  trust  for  her  use  during  her  natu- 
ral life,  with  the  privilege  of  disposing  of  the 
stock  and  investing  the  proceeds  in  a  home,  to 
be  held  under  the  same  conditions  as  the 
stock.  Thereafter  Ada  C.  Wilson  concluded 
to  invest  $1,000  In  a  home,  which  was  con- 
veyed to  her  trustee,  Margaret  Stevenson,  for 
the  use  of  Ada  C.  Wilson  during  her  natural 
life,  with  the  power  to  dispose  of  the  proper- 
ty by  will  and  to  reinvest  in  other  land  fox  a 
home,  whenever  the  trustee  and  Ada  deemed 
best 

After  this  Ada  C.  Wilson  and  her  trustee 
conveyed  this  house  and  lot  to  John  K.  Wil- 
son as  part  payment  for  a  house  and  lot  con- 
veyed simultaneously  to  the  trustee  for  Ada 
C  Wilson  and  James  C.  Wilson,  the  husband 
of  Ada.  The  house  and  lot  thus  conveyed  by 
John  K.  Wilson  was  valued  at  $3,000,  while 
the  house  and  lot  he  took  in  part  payment 
was  apparently  valued  at  $1,500.  The  deed 
made  by  John  K.  Wilson  reads  in  part: 
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"This  deed,  made  and  entered  into  this  7tb 
day  of  April,  18S7,  between  John  K.  Wilson 
and  Mary  A.  Wilson,  his  wife,  of  the  first  part, 
and  Margaret  B.  Stephenson,  trustee  for  Ada 
C.  Wilson  and  James  C.  Wilson,  of  the  sec- 
ond part,  all  of  Mercer  county,  Kentucky,  wit- 
uesseth: 

"That  in  consideration  of  the  sum  of  three 
thousand  dollars,  seven  hundred  dollars  of 
which  cash  paid  and  one  thousand  dollars  to 
be  paid  three  years  from  this  date,  with  6 
per  cent  interest  a  note  for  which  has  this 
day  been  executed,  and  the  further  considera- 
tion of  a  deed  of  conveyance  this  day  made  by 
Margaret  B.  Stephenson^  trustee  for  Ada  O. 
Wilson,  one  party  of  the  second  part,  to  John 
K.  Wilson,  for  a  house  and  lot  in  Harrodsburg, 
Ky.,  upon  Main  street  the  party  of  the  first 
part  has  sold  and  hereby  conveyed  unto  the 
said  Margaret  B.  Stephenson,  in  trust  for  the 
sole  and  separate  use  of  Ada  C.  Wilson  during 
her  natural  life,  with  power  in  the  said  Ada 
C.  Wilson  to  dispose  of  said  property  absolute- 
ly by  will,  with  power  to  said  trustee  to  sell 
and  reinvest  in  other  land  for  a  home  for  the 
said  Ada  C.  Wilson,  whenever  said  trustet  and 
the  said  Ada  C.  Wilson  shall  deem  best  to 
be  held  in  trust  under  the  same  limitations  and 
conditions  herein  set  out  and  to  James  C. 
Wilson,  the  following  described  house  and  lot: 
*  *  *  The  interest  of  said  Margaret  B. 
Stephenson,  trustee  of  Ada  C.  Wilson,  being 
$1,600." 

After  the  death  of  James  C.  Wilson;  intes- 
tate, his  heirs  at  law,  claiming  to  be  the  own- 
ers of  an  undivided  half  interest  in  this 
house  and  lot,  which  was  indivisible,  brought 
this  suit  against  Ada  C.  Wilson,  seeking  a 
sale  of  the  property  and  division  of  the  pro- 
ceeds. In  answer  to  this  suit,  Ada  C.  Wilson 
cont^ided  that  under  the  deed  made  by  John 
K.  Wilson,  her  husband,  James  C.  Wilson, 
had  no  Interest  in  the  property.  The  lower 
court,  however,  decided  that  James  C.  Wilson 
owned  in  fee  an  undivided  one-half  interest 
in  the  property,  subject  to  the  dower  interest 
of  his  widow,  Ada  C.  Wilson,  and  that  the 
title  to  the  other  undivided  on^half  interest 
was  in  the  trustee  of  Ada  C.  Wilson,  with 
power  in  Ada  C.  Wilson  to  dispose  of  same  by 
will;  that  it  could  not  be  divided  without 
materially  impairing  the  value  of  the  interest 
of  each  owner  therein,  and  it  was  adjudged 
that  the  property  be  sold. 

We  think  the  construction  placed  on  the 
deed  by  the  lower  court  was  correct,  as  it 
carried  out  the  intention  of  thc^  parties  as  ex- 
pressed in  the  deed.  The  deed  made  by  John 
K.  Wilson  shows  on  its  face  that  the  proper- 
ty was  conveyed  to  "Margaret  B.  Stephenson, 
trustee  for  Ada  C.  Wilson  and  James  C.  Wil- 
son, of  the  second  part" ;  that  the  considera- 
tion of  $3,000  was  paid,  $700  in  cash,  $1,000 
by  note,  and  the  remainder  by  the  house  and 
lot  conveyed  at  the  time  this  deed  was  made 
by  Ada  C.  Wilson  and  her  trustee  to  John  K. 
WHson.    The  body  of  the  deed  is  awkwardly 
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written,  but  when  there  Is  kept  in  view  the 
granting  clause  of  the  deed,  and  the  words, 
''Interest  of  said  Margaret  B.  Stephenson, 
trustee  of  Ada  C.  Wilson,  being  $1,500,"  at  the 
end  of  It,  the  ambiguity  apparent  in  the  re- 
mainder of  the  deed  Is  removed. 

It  seems  to  be  conceded  that  this  house  and 
lot  was  worth  $3,000,  and  this  being  so  the 
interest  of  Ada  G.  Wilson,  which  was  stipu- 
lated in  the  deed  to  be  $1,500,  would  give  her 
one  half  of  it,  subject  to  the  conditions  of  the 
trust,  and  the  other  half  to  her  husband, 
James  G.  Wilson.  It  also  appears  that  James 
G.  Wilson  was  the  son  of  John  K.  Wilson, 
and  we  may  assume  that  James  G.  WUson 
paid  to  John  K.  Wilson  the  purchase  price 
of  the  house  and  lot,  less  the  value  of  the 
house  and  lot  owned  by  Ada  and  her  trustee, 
that  John  K.  Wilson  took  as  part  payment,  as 
there  Is  no  claim  that  Ada  G.  Wilson  Invest- 
ed in  this  property  any  other  cohslderatlon 
than  the  house  and  lot  conveyed  by  her  and 
the  (pistee  in  part  payment.  To  say  that 
James  G.  Wilson  had  no  Interest  in  this  prop- 
erty would  be  to  Ignore  entirely  the  granting 
clause  in  the  deed,  as  well  as  the  words  ex- 
pressing the  Interest  that  Margaret  Stephen- 
son, trustee  of  Ada  G.  Wilson,  owned  as  be- 
ing $1,500. 

We  are  also  of  the  opinion  that  the  infant. 
Van  Buren  Hansford,  was  properly  before 
the  court,  and  that  his  interest  in  the  house 
and  lot  will  pass  to  the  purchaser  at  the 
sale  imder  the  Judgment;  but  the  Interest  of 
this  infant  will  remain  a  Hen  on  the  land,  as 
provided  in  section  497  of  the  Glvll  Gode  of 
Practice,  until  the  bond  therein  mentioned  is 
executed. 

Wherefore  the  Judgment  is  affirmed. 


MTTLH    SANDY   GOOPERAGB   CO.   v. 
GHESAPEAKB  &  O.  RY.  GO. 

(Gourt  of  Appeals  of  Kentucky.    Sept.  26, 1919.) 

1.  Reuoval  of  Gausbs  ^=s»95  — On  Pbofeb 
Bond,  Notigb  anp  Petition  State  Goubt 
Must  Remove. 

It  is  the  well-recpgnized  rule  in  the  federal 
courts  and  the  courts  of  last  resort  in  most 
states  that  when  a  petition  for  removal  to  a  fed- 
eral court  Is  filed  in  a  state  court,  accompanied 
by  proper  bond  and  notice,  if  the  record,  in- 
cluding the  petition,  shows  on  its  face  a  case  is 
made  which  is  removable,  it  is  the  state  court's 
duty  to  order  removal,  and  its  jurisdiction  is 
at  an  end. 

2.  Removal  of  Gauses  ^=»89(2)  —  State 
GouBT  MUST  Accept  Allegations  as  to 
Gitizenship  in  Petition. 

Gonstitutional  right  of  defendant  as  a  resi- 
dent of  a  state  difforent  from  that  of  plaintiff 
to  remove  case  to  federal  court  cannot  be  de- 
stroyed by  allcgration  in  plaintiff's  petition  that 


defendant'  is*  a  vesident  of  the  state  where  suit 
is  filed,  and  if  ground  on  which  removal  is  sought 
is  diversity  of  citizenship,  state  court  must  ac- 
cept allegations  of  petition  for  removal,  to  con- 
trovert which  plaintiff  must  malce  issue  in  fed« 
eral  court 

3.  Removal  op  Gauses  ^=9107(8)— If  Feder- 
al JuBiSDicnoN  is  Not  Sustained,  Gauss 
will  be  Remanded. 
If  the  federal  jurisdiction  of  a  case  removed 
to  a  federal  court  is  not  sustained,  the  case 
will  be  remanded  by  the  federal  coort  with  in- 
structions that  it  be  sent  back  to  tile  state  court 
as  if  no  removal  had  been  had. 

Appeal  from  Gircolt  Gourt,  Greenup 
Gounty. 

Action  by  the  little  Sandy  Gooi^rage. 
Gompany  against  th#  Ghesapealie  &  Ohio 
Railway  Gompany.  From  an  order  remov- 
ing the  case  to  the  federal  court,  plaintiff 
appeals.     Affirmed. 

J.  B.  Bennett  and  W.  T.  Cole,  both  of 
Greennp,  and  A.  D.  Gole,  of  Maysviile,  for 
appellant 

Worthington,  Gochran  ft  Browning,  of 
Maysviile,  for  appellee. 

QUIN,  J.  This  action  was  filed  by  ap- 
pellant (plaintiff)  seeking  damages  in  the 
sum  of  $25/)00,  for  the  destruction  by  fire 
of  its  property  caused  by  sparks  from  ap- 
pellee^s  engines;  it  being  alleged  in  the 
petition  that  both  the  appellant  and  ap- 
pellee are  corporations  of  the  state  of  Ken- 
tucky. 

Within  the  proper  time  appellee  filed  its 
petition  to  remove  the  case  to  the  federal 
court  on  the  ground  of  diversity  of  citizen- 
ship. In  the  petition  for  removal  it  ia 
stated  that  appellee  is  a  Virginia  corpora- 
tion, with  its  chief  office  at  Richmond,  in 
the  latter  state;  that  it  had  complied  with 
sections  765  and  841  of  the  Kentucky  Stat- 
utes, and  had  filed  in  the  office  of  the  sec- 
retary of  state  of  Kentucky  its  acceptance 
of  the  Gonstltutlon  of  this  state.  A  bond 
in  due  form  accompanied  the  petition. 

A  demurrer  was  Interposed  to  this  peti- 
tion, and  thereafter,  the  bond  having  been 
approved,  the  cJEiuse  was  removed  to  the 
United  States  Glrcult  Gourt  for  the  East- 
ern District  of  Kentucky.  To  reverse  tlie 
latter  order  this  appeal  has  been  prose- 
cuted. 

The  record  presents  a  single  issue,  i.  e., 
the  legislative  paternity  of  appellee. 

[1]  Under  the  well-recognized  rule  in  the 
federal  courts  and  in  the  courts  of  final  re- 
sort in  most  of  the  states,  when  a  petition 
for  removal  is  lUed  in  a  state  court,  ac- 
companied by  the  proper  'bond  and  notice, 
if  the  record,  Including  the  petition  ,^or  re- 
moval, shows  upon  its  face  that  a  case  is 
made  which  is  removable,  it  is  the  state 
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court's  duty  to  order  the  removal,  its  Ju- 
risdiction i&  tben  at  an  end. 

{2]  Tbe  constitutional  right  of  defendant 
as  a  resident  of  a  state  different  from  that 
of  plaintiff  to  remove  a  case  to  the  federal 
court  cannot  be  destroyed  by  the  mere  al- 
legation in  plaintiff's  petition  that  defendant 
Is  a  resident  or  citizen  of  the  state  where 
the  suit  is  filed.  If  the  ground  on  which 
removal  is  sought  Is  that  of  diverse  citizen- 
ship, the  state  court  must  take  as  true  the 
allegations  of  the  petition  for  removal,  and 
not  those  of  plaintiff's  petition.  If  it  is 
desired  to  controvert  such  facts,  or  any  of 
them,  the  plaintiff  must  make  an  Issue  with 
respect  to  them  in  the  federal  court,  where 
that  issue  must  be  tried,  as  the  federal 
court  has  exclusive  jurisdiction  tn  such 
cases.  0.  &  O.  Ry.  Co.  v.  Cockrell,  232  U. 
S.  151.  34  Sup.  Ct.  278,  58  L.  Ed.  544;  Car- 
ter Coal  Co.  V.  Prichard's  Adm'r,  166  Ky. 
776,  179  S.  W.  1038 ;  Lane  Bros.  Co.  v.  Rick- 
ard,  135  Ga.  650,  70  S.  E.  565,  Ann.  Cas. 
1012A,  234;  Donovan  v.  Wells,  169  Fed. 
363,  94  C.  C.  A.  609,  22  L.  R.  A.  (N.  S.)  1250. 

Speaking  on  this  point,  the  Supreme  Court, 
In  Texas  &  Pacific  Ry.  Co.  v.  Cody,  166  U. 
S.  606,  17  Sup.  Ct  703,  41  L.  Ed.  1132,  says: 

'*By  the  acta  of  Congress  of  1887  and  1888, 
the  jarisdictlon  of  the  Circuit  Court  on  removal 
by  defendant  (and  defendants  alone  can  remove) 
is  limited  to  such  suits  as  might  have  been  orig- 
inally brought  in  that  court ;  and  it  is  essential 
if  the  jurisdiction  is  invoked  on  the  ground  that 
the  cause  of  action  arises  under  the  Constitu- 
tion, laws,  or  treaties  of  the  United  States  that 
this  should  be  asserted.  If  recovery  directly  de- 
pends upon  a  right  claimed  under  the  Constitu- 
tion, laws,  or  treaties,  plaintiff's  statement  of 
his  case  mast  necessarily  disclose  the  fact,  and 
if  the  action  is  brought  in  the  state  court,  de- 
fendant can  remove  it.  If,  however,  plaintiff  as- 
serts no  such  right,  and  defendant  puts  his  de- 
fense on  the  possession  of  such  right,  or  its  de- 
nial to  plaintiff,  though  essential  to  his  recov- 
ery, then  defendant  is  remitted  to  his  w^t  of 
error  from  this  court  to  the  state  court  to  test 
the  federal  questions  thus  raised. 

"It  is  obvious  that  in  the  instance  of  diverse 
citizenship  a  different  question  is  presented. 
Plaintiff  may  run  his  own  risk  in  respect  of  the 
cause  of  action  on  which  he  proceeds,  bnt  he 
cannot  cut  off  defendant's  constitutional  right 
as  a  citizen  of  a  different  state  than  the  plain- 
tiff, to  choose  a  federal  forum,  by  omitting  to 
aver,  or  mistakenly,  or  falsely,  stating,  the  citi- 
zenship of  the  parties." 

In  Amy  v^  Manning,  144  Mass.  153,  10 
N.  E.  737,  It  was  said  that  the  state  court 
may  proceed,  at  the  risk  of  having  its  final 
judgment  reversed  by  the  Supreme  Court 
of  the  United  States,  to  determine  issues  of 
fact  arising  upon  a  petition  for  Tcmoval, 
but  in  Burlington,  etc.,  R.  Co.  v.  Dunn,  122 
U.  S.  513.  7  Sup.  Ct  1262,  30  L.  Ed.  1159, 
the  court,  in  commenting  on  the  above  de- 
cision, said  that  it  1b  error  for  the  state 
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court  to  so  proceed,  as  the  Circuit  Court 
of  the  United  States  alone  has  Jurisdiction 
to  try  the  questions  of  fact. 

In  Harrington  v.  Great  Northern  Ry.  Co. 
(C.  C.)  169  Fed.  714.  the  court  said: 

*'Upon  the  filing  of  the  proper  petition  and 
bond  in  the  state  6ourt  for  the  removal  of  a 
cause  the  jurisdiction  of  the  state  court  ceases, 
and  that  of  the  Circuit  Court  at  once  attaches 
if  the  cause  is  a  removable  one;  and  the  [fed- 
eral] Circuit  Court  should,  upon  the  record  be- 
ing filed  in  that  court,  promptly  determine  upon 
the  motion  of  the  plaintiff,  and  due  notice  there* 
of  to  the  removing  defendant,  whether  pr  not 
the  cause  is  a  removable  one  and  is  properly 
removed  from  the  state  court,  and,  if  it  is 
not,  remand  it  to  that  court,  in  order  that  un- 
necessary delays  or  other  injuries  to  the  plain- 
tiff may  be  avoided  because  of  the  attempt  to 
wrongfully  remove  the  cause.  *  *  *  But  that 
the  Circuit  Court  has  the  right,  under  section  5 
of  the  act  of  1875,  to  determine  whether  or  not 
a  cause  has  been  properly  removed  to  it  immedi- 
ately upon  the  filing  of  the  record  in  that  court, 
either  by  the  removing  defendant  or  'the  plain- 
tiff, and  make  such  provisional  or  other  orders 
as  may  be  necessary  to  protect  the  rights  of  the 
parties  if  the  cause  has  been  properly  removed, 
and  to  remand  it  if  It  has  not  been,  is  not 
doubted." 

To  8am6  effect  see  Texarkana  TeL  Co.  v. 
Bridges,  75  Ark.  116,  86  S.  W.  841,  6  Ann. 
Cas.  246;  Hyder  v.  Southern  Ry.  Co.,  167 
N.  C.  584,  83  S.  E.  689. 

As  explained  in  Burlington,  etc.,  R.  Co.  v. 
iJunn,  supra,  the  theory  on  which  this  rule 
rests  is  that  the  record  closes,  so  {far  aa 
the  question  of  removal  is  concerned,  when 
the  petition  for  removal  is  filed  and  the 
necessary  security  furnished,  ^t  presents, 
then,  to  the  state  court  a  pure  question  of 
law;  that  is,  whether,  admitting  the  facts 
stated  in  the  petition  for  removal  to  be 
true,  it  appears  on  the  face  of  the  record, 
which  includes  the  petition,  and  the  plead- 
ings, and  proceedings  down  to  that  time, 
that  the  petitioner  is  entitled  to  a  removal 
of  the  suit. 

After  all,  the  rule  is  a  reasonable  one,  and 
in  order  to  prevent  unseemly  conflict  of 
jurisdiction  the  state  court'  in  such  cases 
should  withhold  its  further  exercise  of  ju- 
risdiction until  the  decision  of  the  federal 
court,  or  of  the  Supreme  Court,  in  case  of 
review. 

[3]  If  the  federal  jurisdiction  is  not  sus- 
tained, the  case  will  be  remanded,  with  in- 
structions that  it  be  sent  back  to  the  state 
court,  as  if  no  removal  had  been  had.  C. 
&  0.  Ry.  Co.  V.  McCabe,  213  U.  S.  207,  29 
Sup.  Ct.  430,  53  L.  Ed.  765. 

Under  the  state  of  the  record  before  us,  it 
Is  manifest  the  lower  court  could  not  have 
done  other  than  it  did,  namely,  sustain  the 
motion  to  remove  to  the  United  States 
court. 

The  judgment  is  afllrmed. 
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LOtnSVILIiE  &  N.  R.  CO.  v.  HUNTER. 

(Court  of  Appeals  of  Kentucky.     Sept  26, 
1919.) 

1.  Cabbiebs  ^=»228(5)  —.Plaintiff  Makss 
Pbima  Facie  Case  by  Showing  Injuby 
TO  Live  Stock  without  Caretakeb. 

Where  no  one  accompanies  shipment  of  liv« 
stock,  and  injury  results  in  transit,  the  shipper 
makes  out  a  prima  facie  case  when  he  shows 
the  animals  were  in  good  condition  when  de- 
livered to  the  carrier,  and  damaged  when  de- 
livered to  consignee,  casting  the  burden  on  the 
carrier  to  show  the  cars  were  in  good  condi- 
tion and  suitable,  handled  with  reasonable  dis- 
patch, and  not  roughly  or  improperly  treated, 
also  the  burden  to  explain  the  cause  of  injury. 

2.  Cabbiebs  ^=s»216(1)~When  Oabbieb  Ez« 

EMPTED  FBOIC  LIABILITY  FOB  INJUBY  TO  LiVS 

Stock. 
A  carrier  of  live  stock  can  exempt  itself  from 
liability  for  injuries  in  transit  only  by  showing 
the  death'  or  injury  of  the  stock  was  brought 
^  about  by  an  act  of  God,  the  public  enemy,  op 
by  the  inherent  nature,  propensities,  or  vicioua- 
ness  of  the  animals,  or  the  act  or  fault  of  the 
shipper. 

3.  Cabbiebs  ^=>230(4)— Whetheb  Injuby  to 
Stock  Shipped  was  Due  to  Fiohtinq 
Question  fob  Juby. 

In  an  action  for  injuries  to  horses  and 
mules  in  transit,  whether  instances  of  fighting 
testified  to  by  the  carrier's  witness  were  suffi- 
cient to  absolve  it  from  liability  on  the  theory 
the  fighting  brought  about  the  damage  held  for 
the  jury. 

4.  Tbial  ^=»142  —  When  Cibcuhstances 
Conclusively  Raise  Infebence  of  Fact  to 
BE  Established. 

Only  when  all  circumstances  taken  together 
unavoidably  point  to  and  afford  but  one  rea- 
sonable explanation  may  the  evidence  be  con- 
sidered as  conclusively  raising  an  inference  of 
the  fact  sought  to  be  established. 

5.  Appeal  and  Ebbob  «=»1050(1)  —  Opinion 
Evidence  of  Cause  of  Injuby  to  Stock 
Not  Pbejudicial. 

In  an  action  for  injury  to  a  shipment  of 
horses  and  mules,  testimony  of  some  of  the  wit- 
nesses at  destination  expressing  their  opinion  as 
to  the  cause  of  the  damage  to  the  stock,  though 
improperly  received,  held  not  prejudicial. 

6.  Cabbiebs  «=»229(5)  —  Amount  Awabded 
fob  Injuby  to  Live  Stock  Not  Excessive. 

In  an  action  against  a  carrier  for  damage 
to  horses  and  mules  in  transit,  three  mules, 
valued  at  $250  to  $300  each,  having  died,  and  a 
depreciation  in  value  of  other  mules  from  $40 
to  $60  each  having  been  testified  to,  verdict  for 
the  shippers  for  $1,200  held  not  excessive. 

Appeal  from  Circuit  Court,  Spencer  County. 

Action  by  IL  O.  Hunter  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 


Benjamin  D.  Warfield,  of  Louisville,  and 
Willis,  Todd  &  Bond,  of  ShelbyviUe,  for  ap- 
pellant. 

Beckham  &  Gilbert,  of  Shelbyville,  for  ap- 
pellee. 

QUIN,  J.  In  October.  1916,  appellee  de- 
livered to  appellant  at  Wakefield,  Ky.,  23 
mules  and  4  horses  for  transportation  to 
Abbeville,  S.  C.  distant  568  miles.  Upon 
their  arrival,  October  22d,  due  to  delays, 
rough  handling,  neglect  and  mistreatment,  as 
alleged,  the  stock  was  sick,  sore,  ffunished, 
crippled,  braised,  and  damaged,  as  the  result 
of  which  condition  three  of  the  animals  died. 
The  stock  was  delivered  at  Wakefield  in  good 
order  and  condition,  and  no  one  accompanied 
it  upon  its  journey. 

To  reverse  a  judgment  in  appellee's  favor 
many  points  are  urged  by  appellant,  chief 
of  which  is  the  failure  to  give  a  peremptory 
instruction. 

The  allegation  of  the  petition  as  to  the 
condition  of  the  stock  upon  arrival  at  its 
destination  finds  support  in  appellee's  evi- 
dence. The  stock  was  not  assembled  just 
prior  to  shipment;  they  had  been  together 
from  two  to  four  weeks,  and  had  ample 
time  therefore  to  become  acquainted — ^the 
introduction  of  strange  mules  has  a  tendency 
to  provoke  friction,  and  may  result  in  fights 
for  a  short  time,  but  this  is  soon  over.  Mr. 
Wakefield,  from  whom  they  were  purchased, 
says  he  had  never  fed  a  quieter  bunch ;  their 
disposition  was  good,  if  that  expression  car- 
ries any  weight  when  applied  to  a  mule.  The 
mules  were  well  broken,  from  four  to  eight 
years  old,  and  appellee  states  that  in  exam- 
ining them  in  the  pen  prior  to  their  pur- 
chase they  appeared  very  gentle ;  he  saw  no 
evidence  of  their  being  wild  or  vicious. 

For  appellant,  the  conductor  of  the  train 
handling  the  car  from  Wakefield  to  Louis- 
ville testified  that  the  stock  was  kicking  and 
yellmg  when  they  placed  the  car  in  the  train ; 
the  horses  were  kicking  the  mules.  The  vet- 
erinarian at  Louisville  applied  the  Mallein 
test,  found  stock  in  good  shape;  says  he  be- 
lieves the  mules  were  wild.  Another  witness 
for  appellant  testified  that  he  saw  the  stock 
after  it  had  been  placed  in  the  pens  at  At- 
lanta. He  says  when  he  first  saw  them  the 
mules  were  fighting  "more  or  less,"  but  the 
second  time  they  had  become  more  or  lefts 
quieted.  Two  or  three  were  coughing — had 
shipping  colds — but  they  were  not  sick 
enough  to  be  taken  out. 

[1,  2]  Where  no  one  accompanies  the  stock, 
and  injury  results  in  transit,  the  rule  In 
this  state  is  that  the  shipper  makes  out  a 
prima  facie  case  when  he  shows  that  the  ani- 
mals were  in  good  condition  when  delivered 
to  the  carrier,  and  in  a  damaged  or  injured 
condition  when  delivered  by  the  carrier  to 
the  consignee,  thereupon  the  burden  is  cast 
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upon  the  carrier  to  Bhovir  that  the  cars  in 
which  the  Btodc  was  shipped  were  in  good 
condition  and  suitable  for  that  purpose,  were 
handled  with  reasonable  dispatch,  and  were 
not  subjected  to  any  rough  or  improper 
treatment  during  the  Journey,  and  the  car- 
rier in  addition  must  explain  the  cause  of  the 
injury  to  the  stock,  and  it  can  only  exempt 
itself  from  liability  by  showing  that  the  In- 
Jury  or  death  was  brought  about  by  the  act 
of  God  or  the  public  enemy  or  because  of  the 
inherent  nature,  propensities,  or  yiciousness 
of  the  animals  themselves,  or  to  the  act  or 
fault  of  the  shipper.  L.  &  N.  R.  R.  Go.  ▼. 
Pedigo,  129  Ky.  661,  118  S.  W.  116;  I.*G. 
Ry.  Co.  V.  Word,  149  Ky.  229, 148  S.  W.  949; 
McCftmpbell,  etc.,  r.  Ia  &  N.  E.  R.  Co.,  150 
Ky.  728,  150  S.  W.  987;  I/.  A  N.  R.  R.  Co. 
y.  CecU,  155  Ky.  170,  159  S.  W.  689;  C,  N. 
O.  ft  T.  P.  Ry.  Co.  ▼.  Smith,  etc.,  165  Ky. 
481,  159  S.  W.  987;  C,  N.  G.  ft  T.  P.  Ry. 
Co.  T.  Veatch,  162  Ky.  136,  172  S.  W.  89: 
L,  ft  N.  R.  R.  Co.  V.  Taylor,  181  Ky.  794,  205 
S.  W.  934. 

Appellee  met  the  requirements  of  this  ride ; 
whether  appellant  did  was  a  question  under 
the  evidence  for  the  Jury,  and  the  court  prop- 
erly overruled  th6  motion  for  a  directed  ver- 
dict. It  was  about  137  hours  from  the  time 
of  delivery  at  the  point  .of  origin  until 
the  shipment  reached  its  destination ;  there 
is  evidence  that  the  usual  time  required  for 
tills  distance  is  three  days.  The  laws  of 
South  Carolina  required  the  ophthalmic  test 
for  glanders.    This  required  24  hours. 

The  federal  28-hour  law  (Act  June  29, 1906v 
c.  3594,  34  Stat  607  [U.  S.  Comp.  St  H  8051- 
8654])  prevents  the  confinement  of  live  stock 
for  a  longer  period  than  28  consecutive  hours 
without  unloading  in  a  humane  manner  into 
properly  equipped  pens  for  rest,  water,  and 
feed  for  a  period  of  at  least  5  consecutive 
hours^ 

It  is  doubtful  if  the  three  rest  periods,  all 
extending  considerably  over  5  hours,  contrib- 
uted in  any  wise  to  the  damaged  condition 
of  tile  stock  upon  its  arrival  at  Abbeville, 
though  shorter  rest  periodsf,  and  atill  within 
the  federal  law,  would  have  materially  re- 
duced the  time  of  the  Journey. 

The  evidence  as  to  the  vicious  nature  of  the 
stock,  sought  to  be  proved  by  appellant,  was 
not  near  so  strong  as  that  found  in  G.,  N.  O. 
ft  T.  P.  Ry.  Go.  V.  Veatch,  supra,  where  a  real 
battle  was  staged  and  the  cattle  had  to  be 
unloaded.  There,  as  here,  the  company  con- 
tended it  was  entitled  to  a  directed  verdict 
On  this  point  the  court  in  that  case  says: 

'*Bat  appellant  errs  In  stating  the  effect  and 
extent  of  Uie  evidence. introduced  by  it  It  was 
not  directly  proven  that  the  10  dead 


were  killed  by  the  militant  cow.  It  was  proven 
that  one  of  Uie  cows  had  mobilized  and  was  on 
the  warpath;  and  it  was  proven  that  there 
were  found  in  the  car  10  dead  animals ;  but  it 
was  not  directly  proven  that  the  militant  cow 
killed  them,  or  exactly  how  they  were  killed." 


[3]  Whether  the  instances  of  fighting  testi- 
fied to  by  appellant's  witnesses  were  sufficient 
to  absolve  the  carrier  from  liability,  on  the 
theory  that  this  brought  about  their  damaged 
or  injured  condition,  was  clearly  for  the  jury. 
What  may  have  happened  between  Louisville 
and  Abbeville  is  not  shown,  other  than  at 
Nashville  and  Atlanta.  Where  facts  are 
sought  to  be  established  by  indirect  evidence 
it  is  the  province  of  the  jury  to  draw  infer- 
ences from  the  proven  facts,  and  where  more 
than  one  inference  may  reasonably  be  drawn, 
or  where  a  certain  inference  may  reasonably 
be  drawn  or  declined  to  be  drawn,  the  matter 
is  for  the  jury. 

[4]  It  is  only  when  all  the  circumstances 
taken  together  inevitably  point  to  and  afford 
but  one  reasonable  explanation  that  such  evi- 
dence may  be  consideref^  as  conclusively  rais- 
ing an  inference  of  the  facts  sought  to  be  es- 
tablished thereby.  G.,  N.  O.  ft  T.  P.  Ry.  Go.  v. 
Veatch,  supra;  Central  Coal  &  Iron  Go.  v. 
Owens,  142  Ky.  19,  133  S.  W.  966. 

[S]  Testimony  of  some  of  the  Abbeville  wit- 
nesses, introduced  by  appellee,  expressing 
their  opinion  as  to  the  cause  of  the  damage  to 
the  stock,  while  improper,  was  not  prejudi- 
cial. 

[0]  Complaint  is  made  of  the  excessiveness 
of  the  verdict  of  $1,200.  It  may  have  been 
liberal,  but  we  cannot  say  excessive,  inas- 
mudi  as  three  mules,  valued  at  $260  to  $300 
each,  died,  and  it  is  testified  there  was  a  de- 
predation in  value  of  other  mules  from  $40 
to  $60  each. 

The  court  gave  three  Instructions,  two  of- 
fered by  appellee,  the  third  by  appellant.  We 
find  no  cause  for  criticism  of  these  on  the  part 
of  appellant. 

Appellant  relies  mainly  on  L.  ft  N.  R.  R.  Co. 
V,  GecU,  145  Ky.  271, 140  S.  W.  186,  but  that 
case  was  decided  on  the  theory  that  the  stock 
was  accompltnied  by  the  owner  or  his  repre- 
sentative, and  upon  the  return  of  the  case 
plaintiff  filed  an  amended  petition,  in  which 
it  was  alleged,  in  substance,  that  the  stock  in 
question  was  unaccompanied  by  him  or  any 
one  representing  him.  See  the  opinion  on  the 
second  appeal,  155  Ky.  170,  1J59  S.  W.  689. 

The  conclusion  herein  reached  renders  un- 
necessary conunent  upon  the  sufficiency  of 
the  record  raised  by  appellee. 

For  the  reasons  herein  stated  the  Judgment 
la  affirmed. 
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GRAU  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.     Sept.  23, 
1919.)  . 

1.  Criminal  Law  ^=»814(15)— Instructions 
AS  TO  Accomplice  Unnecessary  Where 
There  was  no  Evidence  Witness  was  Ac- 
complice. 

In  a  prosecution  for  murder,  where  there 
was  no  evidence  which  would  justify  the  con- 
clusion that  a  witness  was  an  accomplice  to 
the  crime,  within  Cr.  Code  Prac.  §  241,  though 
he  was  a  coindictee,  having  been  guilty  as 
principal,  if  at  all,  the  court  properly  submit- 
ted the  case  to  the  jury,  without  instructing 
that  conviction  could  not  be  had  on  the  testi- 
mony of  an  accomplice,  unless  corroborated. 

2.  Criminal  Law  ^=:»684— Ordinarily  for 
Commonwealth  to  Call  Witness  After 
Defendant  Closes  Prejudicial.  ( 

Ordinarily  it  is  prejudicial  error  for  the 
court  to  permit  the  commonwealth  to  introduce 
a  witness  on  a  matter  in  chief  after  defend- 
ant has  concluded  his  evidence. 

3.  Criminal  Law  €=>1168(2)— Where  Testi- 
mony OF  Commonwealth's  Witness  Aft- 
er Defendant's  Close  was  Cumulative, 
Error  was  Harmless. 

Where  defendant's  counsel  did  not  insist  on 
testimony  going  in  before  the  conclusion  of 
defendant's  examination,  as  offered  by  the  com- 
monwealth, and  where  the  new  witness'  testi- 
mony was  established  by  others,  the  error  was 
harmless. 

4.  Witnesses  ^=>379(1)  —  Proof  of  Coin- 
dictee's  Statements  Admissible  to  Con- 
tradict Him. 

In  a  prosecution  for  murder,  testimony  as 
to  what  defendant's  coindictee  had  said  held 
admissible  to  contradict  the  coindictee,  who 
had  testified  for  defendant. 

5.  Homicide  ^==9300(11)  —  Unnecbssaby  to 
Charge  as  to  Self-Defenbb  Where  Issue 
Not  Raised. 

In  prosecution  for  murder,  where  defend- 
ant did  not  claim  self-defense,  and  did  not 
claim  or  show  that  he  fired  in  self-defense,  but 
set  up  an  alibi,  it  was  unnecessary  to  charge 
on  self-defense. 

6.  Homicide  ^=:»325  •*  Where  Motion  for 
New  Trial  Based  on  Instructions  Given, 
Failure  to  Instruct  Not  Reviewable. 

Defendant,  convicted  of  murder,  who  failed 
to  object  at  the  time  to  the  court's  failure  to 
instruct  on  self-defense,  and  who  in  his  motion 
and  grounds  for  new  trial  complained  only  of 
instructions  given,  waived  his  right  to  complain 
in  the  Court  of  Appeals  of  the  failure  of  the 
trial  court  to  give  the  whole  law  of  the  case, 
notwithstanding  the  rule  requiring  that  the 
trial  court  do  so. 

Appeal    from    Circuit    Court,     Christian 
County. 

Claude  Grau  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 


R.  A.  Cook  and  Breathitt  &  Allensworth, 
all  of  Hopklnsville^  for  appellant. 

Denny  P.  Smith,  Com.  Atty.,  of  Cadiz,  S. 
T.  Prult,  of  Hopkinsvllle,  Chas.  H.  Morris, 
Atty.  Gen.,  and  O.  S.  Hogan,  Asst  Atty.  Gen., 
for  the  Commonwealth. 

SAMPSON,  J.  The  grand  Jury  of  Chris- 
tian county  returned  an  indictment  in  March* 
1919,  accusing  Oscar  Cooley,  Mamie  Cooley, 
and  Claude  Grau  of  the  crime  of  willful 
murder,  committed  by  killing  Drew  Boss  on 
December  3»  1917.  The  defendants  were  ar- 
resfied  and  a  continuance  granted  until  the 
June  term,  at  which  time  defendants  luiKed 
for  a  severance  of  trial,  which  was  granted, 
and  the  commonwealth  elected  to  try  Claude 
Grau  first  A  J.ury  was  impaneled  and  a 
trial  had,  restating  in  a  verdict  of  guilty, 
and  Grau's  punishment  fixed  at  10  years' 
confinement  in  the  state  penitentiary.  Mo- 
tion and  grounds  for  a  new  trial  being  ovei^ 
ruled  and  Judgment  entered,  Grau  prosecutes 
this  appeaL 

Appellant  Insists  that  the  Judgment  should 
be  reversed:  (1)  Because  the  verdict  was 
rested  upon  the  unsupported  evidence  of  an 
accomplice,  and  the  court  failed  to  instruct 
the  Jury  as  required  by  section  241  of  the 
Criminal  Code  of  Practice ;  (2)  the  court  erred 
to  the  prejudice  of  appellant  in  admitting 
testimony  in  chief  after  the  defendant  had 
closed  in  chief ;  (8)  the  court  admitted  testi- 
mony of  witnesses  as  to  statements  made  by 
Mamie  Cooley,  one  of  the  defendants,  in  the 
absence  of  appellant;  (4)  the  court  erred 
to  the  prejudice  of  appellant  in  failing 
to  instruct  the  Jury  upon  the  whole  law 
of  the  case,  in  this,  that  no  instruction 
upon  self-defense  was  given.  After  a  brief 
statement  of  the  facts,  we  will  consider 
each  of  these  grounds  separately  in  the  or- 
der named. 

Oscar  and  Mamie  Cooley  are  hnisband  and 
wife ;  they  resided  in  a  little  two-room  house 
in  the  suburbs  of  Hopkinsvllle  for  some 
weeks  before  the  killing  of  Ross  in  December, 
1917.  This  house  consisted  of  one  main 
room  and  a  kitchen  or  lean-to;  near  the 
house  are  the  Louisville  &  Nashville  Rail- 
road tracks  and  a  water  tank.  This  part  of 
town  is  sparsely  settled.  The  Cooleys  were 
running  a  disorderly  house.  Men  were  per- 
mitted to  congregate  there  and  engage  in 
gambling  and  other  immoral  practices.  The 
house  furnished  intoxicating  liquors  to  its 
patrons.  On  the  night  in  question  both  Cool- 
ey and  his  wife  were  at  home,  and  a  colored 
servant  girl  of  the  house  was  there  also. 
Appellant,  Grau,  did  not  live  at  the  house* 
but  he  was  a  frequenter  of  the  place. 

From  the  evidence  we  learn  that  Grau  was 
the  paramour  of  Mamie  Cooley;  by  trade 
Claude  Grau  was  a  baker,  and  at  the  time 


^=9 For  other  cases  see  same  topic  and  KBT-NUMBSR  In  all  Key-Numbered  Divests  and  Indexes 
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had  a  job  with  a  bakery  in  Hopkinsville. 
Several  years  previous  to  that  time  he  had 
been  engaged  In  railroading,  and  after  the 
death  of  Ross  he  again  accepted  a  place  as 
firefaian  on  the  railroad.  On  the  night  of  the 
death  of  Ross,  Gran  claims  he  came  to  the 
Cooley  home  about  8:30  or  9  o'clock,  and 
shortly  thereafter  several  men  came  in,  and, 
at  the  suggestion  of  Oscar  Oooley,  Gran 
drove  a  buggy  down  to  a  saloon  to  get  a  case 
of  beer  and  a  quart  of  whisky  to  be  served 
at  the  house  that  night.  He  says  that  when 
he  returned  to  the  house,  about  9  or  9:30 
Oscar  Cooley  invited  him  to  take  a  drink  of 
liquor,  which  he  did  in  the  kitchen,  and  then 
left  for  home,  arriving  there  about  10:15, 
talked  to  his  sister,  and  went  to  bed,  and 
did  not  leave  the  house  again  that  night. 
He  is  supported  in  this  story  by  his  sister 
and  by  Mamie  Cooley,  who  testified  that, 
after  Grau  left  the  house,  Ross  and  Oscar 
Cooley  and  two  or  three  other  men  were  on 
the  floor  playing  poker,  when  Ross  complain- 
ed that  he  was  being  cheated  in  the  game. 
From  this  a  quarrel  started,  and  one  of  the 
men  struck  Ross;  thereupon  Oscar  Cooley 
went  into  the  Ijitchen,  took  a  pistol  from  the 
stove,  where  it  had  been  hidden,  and  came 
back  into  the  room  where  the  game  had  been 
played,  and  found  Ross  standing  up  in  the 
floor  saying,  "Whoever  says  I  have  not  been 
cheated  is  a  liar;"  whereupon  Oscar  Cooley 
shot  Roes,  the  bullet  entering  near  the  heart, 
and  Ross  fell  on  the  floor  dying.  After  a 
brief  conference,  according  to  the  testimony 
of  Mamie  Cooley,  the  men  engaged  in  the 
game,  except  her  husband,  Oscar,  carried 
the  body  away  in  the  direction  of  the  rail- 
road. Some  time  in  the  early  morning  the 
body  was  found  by  a  policeman  lying  across 
the  railroad  track,  with  the  bullet  hole  in  the 
body  almost  exactly  over  the  rail.  Instead 
of  placing  the  body  on  the  jtoaln  track, 
where  the  train  passed,  the  perpetrators  of 
the  crime,  by  mistake,  placed  the  body  on  the 
side  track,  and  the  train  did  not  strike  it. 

The  husband,  Oscar  Cooley,  also  testified, 
but  he  told  quite  a  different  story.  He  stat- 
ed that  some  months  before  the  occurrence 
he  had  been  paralyzed  in  his  left  side,  so 
that  he  could  scarcely  walk;  that  Claude 
Grau,  Mamie  Cooley,  and  himself  were  In  the 
main  room  of  the  house  about  8  o'clock  on 
the  evening  on  which  Ross  met  his  death; 
that  some  one  knocked  on  the  door,  and  Ma- 
mie told  Grau  and  her  husband  to  go  into 
the  kitchen,  and  they  went  In  there,  Cooley 
taking  a  seat  on  the  ice  box  and  Grau  at  a 
table  or  stove.  While  they  were  in  there 
they  heard  the  voice  of  a  man  In  the  front 
room  quarreling  with  Mamie,  and  Grau  got 
up  and  went  to  the  middle  door  to  listen. 
Oscar  Cooley  testified  that  occasionally  he 
could  hear  the  man  In  the  front  room  curs- 
ing. After  listening  at  the  door  for  a  few 
minutes,  Grau,  according  to  Oscar  Cooley, 


went  to  the  stove,  took  a  ixistol  from  it,  and 
went  into  the  front  room,  where  Mamie  and 
the  man  were  quarreling,  and  in  about  a 
minute  after  he  went  in  there  a  shot  was 
fired,  whereupon  Oscar  Cooley  got  down  off 
the  ice  box  and  went  into  the  front  room, 
and  found  Claude  Grau  standing  there  with 
a  pistol  in  his  hand,  and  Drew  Ross  lying 
on  the  floor  dead  or  dying  with  a  bullet 
wound  in  his  breast.  Oscar  Cooley  further 
testified  that  he  said  to  Claude  Grau,  "Now 
you  have  played  the  devil,"  to  which  Grau 
replied  in  substance,  "That  does  not  make 
any  difference;  he  is  Just  a  country  man;" 
and  shortly  thereafter  Grau  and  Mamie  took 
the  body,  carried  it  to  the  railroad,  and  laid 
it  across  the  track,  left  it,  and  came  back 
to  the  house;  that  later  that  night- Mamie 
cut  a  piece  from  the  carpet  upon  which 
there  was  blood  and  burned  it  There  was 
some  testimony  in  corroboration  of  the  evi- 
dence of  Oscar  Cooley,  but  it  was  slight  All 
of  the  evidence,  however,  tends  to  show  that 
the  murder  occurred  in  the  front  room  of 
the  Cooley  home  and  that  the  dead  man's 
pockets  were  rifled. 

With  this  brief  statement  of  the  facts,  let 
us  take  up  and  consider  the  several  reasons 
offered  by  the  appellant  for  a  reversal  of 
the  judgment 

[1]  1.  According  to  the  evidence  of  Oscar 
Oooley  he  did  not  aid,  assist,  encourage,  or 
counsel  Grau  or  any  one  else  in  the  killing 
of  Ross.  He  was  but  an  innocent  bystander, 
if  his  evidence  is  to  be  believed.  If  we  ac- 
cept the  evidence  of  Mamie  Cooley,  her  hus- 
band was  principal,  and  not  an  accomplice. 
Claude  Grau  was  not  present  and  did  not 
aid  or' assist  in  the  killing.  If  Oscar  Cooley 
Is  in  any  manner  responsible  for  the  death?  of 
Ross,  it  was  as  principal,  and  not  as  aider 
and  abettor.  There  Is  no  evidence  in  this 
record  which  would  justify  the  conclusion 
that  Oscar  Cooley  was  an  accomplice  to  the 
crime.  This  being  true,  under  the  rules  stat- 
ed in  the  case  of  Anderson  v.  Commonwealth, 
181  Ky.  310,  204  S.  W.  71,  requiring  the 
fact  of  the  participation  of  the  witness  in 
the  crime  to  be  established  by  evidence  be- 
fore his  status  as  an  accomplice  is  fixed,  and 
holding  that  the  joint  indictment  of  the  wit- 
ness with  the  perpetrator  of  the  crime  is  not 
in  itself  sufl!!clent  to  warrant  the  court  in 
giving  an  Instruction  concerning  the  testi- 
mony of  the  accomplice,  under  section  241 
Criminal  Code  of  Practice,  it  was  not  error 
for  the  court  to  submit  the  case  to  the  Jury 
without  an  instruction  telling  the  Jury  that 
a  conviction  could  not  be  had  upon  the  testi- 
mony of  an  accomplice,  unless  corroborated 
by  other  evidence  tending  to  connect  the  de- 
fendant with  the  commission  of  the  crime. 
In  fact,  it  would  have  been  error  for  the 
court  under  the  facts  of  this  case  to  have 
so  instructed  the  jury.  A  case  very  similar 
to  the  one  at  bar  is  styled  Oakley  v.  Corn- 
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monwealtb,   168  Ky.  474,   165   S.   W.   091. 
Tt\ere  we  said: 

"If  not  an  accomplice,  it  is  not  necessary 
that  there  should  be  any  corroboration  of  the 
evidence  qf  the  witness  within  the  meaning  of 
section  241  of  the  Criminal  Code  of  IVactice." 

In  that  case,  as  in  this  one,  the  witness 
was  accased  by  the  defendant  of  participa- 
tion in  the  crime,  and  the  witness  accused 
the  defendant,  and  we  there  said: 

"There  is,  therefore,  in  the  theory  of  neither 
party,  any  claim  that  both  were  guilty.  Either 
appellant  alone  is  guilty,  or  Manning  alone  is 
guilty.  This  was  equally  true  under  the  theory 
of  the  defense  as  well  as  of  the  prosecution; 
and  the  parties  were  not  accomplices." 

Applying  that  rule  to  this  case,  it  is  dear 
that  Oscar  Gooley  was  not  an  accomplice  to 
Grau  in  the  killing  of  Ross.  If  you  believe 
the  evidence  for  the  defendant,  Grau,  then 
Oscar  Gooley  was  the  principal,  and  Grau 
not  connected  in  any  manner  whatever  with 
the  killing.  If,  on  the  other  hand,  you  ac- 
cept the  evidence  of  the  prosecution,  Oscar 
Gooley  was  in  no  manner  connected  with  the 
killing  of  Ross,  and  Grau  was  the  principal, 
and  his  paramour,  perhaps,  an  aider  and 
abettor.  Thus  it  is  seen  that  Oscar  Co<dey 
was  not  an  accomplice,  within  the  meaning 
of  section  241,  Or.  Gode  Prac,  and  the 
court  quite  properly  omitted  an  instruction 
concerning  the  testimony  of  an  'accomplice. 
Levering  v.  Gommonwealth,  132  Ky.  666,  117 
S.  W.  253,  136  Am.  St.  Rep.  192, 19  Ann.  Gas. 
140;  Oakley  v.  Gommonwealth,  supra;  Gom- 
monwealth V.  Barton,  153  Ky.  465,  156  S.  W. 
113;  Elmendorf  v.  Gommonwealth,  171  Ky, 
410, 188  S.  W.  483 ;  Owens  v.  Gommonwealth, 
181  Ky.  378,  205  S.  W.  398;  Belcher  v.  Gom- 
monwealth, 181  Ky.  516,  205  S.  W.  567. 

[2,  3]  2.  Gomplaint  is  made  that  the  com- 
monwealth was  permitted  to  Introduce  John 
Ghaffln  on  a  matter  in  chief  after  the  de- 
fendant had  concluded  his  evidence.  Ordi- 
narily this  is  prejudicial  error,  but  it  must 
be  remembered  that  the  trial  court  has  a 
wide  discretion  in  the  admission  of  such  evi- 
dence. The  facts  of  this  case  considered,  we 
do  not  regard  the  ruling  of  the, court  as  re- 
versible error.  During  the  examination  of  a 
witness,  Ghaffln  came  into  the  courtroom,  and 
counsel  for  commonwealth  In  open  court  re- 
marked, "John  Ghaffin  is  her&  Want  me  to 
introduce  him,  and  then  cross-examine  him 
on  what  John  says?"  To  which  counsel  for 
defendant  answered,  "I  don't  know  as  it 
makes  any  difference."  By  this  conversation 
you  will  see  that  the  attorney  for  the  com- 
monwealth informed  counsel  for  defendant 
that  the  witness  had  arrived,  and  offered 
then  to  introduce  Ghaffln  before  concluding 
the  examination  of  the  defendant.  At  that 
time  counsel  for  defendant  did  not  think  it 
important,  saying,  *'l  don't  know  as  it  makes 
any  difference." 


For  another  and  better  reason  we  do  not 
think  the  court  committed  prejudicial  error 
in  allowing  this  evidence  after  the  defendant 
had  closed.  Ghaffln  testifies  concerning  a 
conversation  had  between  the  witness  for  ttie 
defendant  Mamie  Gooley  and  appellant, 
Grau,  in  whidi  Grau  was  accusing  Mamie 
Gooley  of  the  commission  of  some  crime,  and 
said  in  substance  that  he  knew  enough  on 
her  to  break  her  neck.  This  same  conversa- 
tion in  substance  was  detailed  by  other  wit- 
nesses in  chief.  This  evidence  was  no  sur- 
prise, but  was  thoroughly  established  by 
several  persons,  who  heard  Grau  and  his  para- 
mour talklnit.  In  the  case  of  Smith  v.  Gom- 
monwealth, 154  Ky.  628,  167  S.  W.  1093,  we 
held  that— 

''The  trial  conrt  has  a  reasonable  discretion 
in  admitting  testimony  in  chief  by  rebuttal 
witnesses;  it  is  only  in  very  rare  instances  that 
a  reversal  wUl  be  decreed  on  this  ground/' 

[4]  3.  It  is  complained  that  a  witness  was 
permitted  to  testify  concerning  what  Mamie 
Gooley  said  at  a  time  when  appellant,  Grau, 
was  absent  This  evidence  is  included  in 
the  following  question  and  answer: 

"Q.  I  will  «Bk  yon  if  Mamie  Gooley  told 
you  some  time  last  fall  that  a  little  black-headed 
man  in  the  army  helped  her  and  Glaude  Grau 
take  this  man  from  the  house  to  the  railroad? 
A.  She  told  me  that  a  little  black-headed  man 
in  the  war  helped  to  do  this  killing,  and  she 
could  send  to  the  war  and  bring  him  back,  but 
she  was  not  going  to  do  it." 

ThiB  evidence  was  allowed  to  be  introduc- 
ed for  the  purpose  of  contradicting  the  wit- 
ness for  the  defendant,  Mamie  Gooley,  and 
the  court  very  properly  admonished  the 
Jury  that  they  could  consider  this  evidence 
for  the  purpose  of  contradicting  Mamie 
Gooley,  if  in  their  judgment  it  ^d  so  do. 
Mamie  had  been  asked  whether  she  had 
made  such  a  statement  to  the  witness,  and 
had  denied  making  the  statement  There- 
upon they  called  this  witness,  who  contra- 
dicted Mamie  Gooley. 

[6]  4.  It  is  the  contention  of  appellant, 
Grau,  that  it  was  the  duty  of  the  court  to 
give  the  whole  law  of  the  case,  and  that 
the  court  erred  in  failing  to  give  an  instruc- 
tion upon  self-defense.  Gran's  defense  is  an 
alibi.  He  c<mtends  he  was  not  present  at  the 
time  of  the  killing,  and  docs  not  know  any 
of  the  facts  immediately  surrounding  the 
murder  of  Ross.  If  his  contentions  be  true, 
then  there  was  no  self-defense.  If  we  take 
the  contention  of  the  commonwealth,  it  is  like- 
wise true  that  there  was  no  ground  for  or 
claim  of  self-defense  as  between  appellant, 
Grau,  and  deceased,  Ross.  From  the  evi- 
dence produced  by  the  commonwealth,  we 
learn  that  Oscar  Gooley  and  appellant,  Grau, 
were  in  the  kitdien,  having  retired  to  that 
room  at  the  suggestion  of  Mamie  Gooley, 
when  some  one  knocked  on  the  front  door. 
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It  fippears  that  Mamie  was  expecting  an- 
other visitor,  and  she  did  not  want  her  hus- 
band or  her  paramour  present.  The  door 
was  closed  between  the  two  rooms.  Oscar 
Cooley  and  appellant,  Grau,  could  hear  the 
persons  talking  in  the  next  room,  and  could 
understand  some  parts  of  the  conversation. 
Enough  was  heard  to  let  them  understand 
that  a  quarrel  was  in  progress  between  Ma- 
mie and  some  man  in  the  front  room.  Ap- 
pellaat  arose,  went  to  the  door,  and  listened. 
No  doubt  he  could  hear  much  better  than 
the  witness  Oscar  Cooley.  At  any  rate  he 
became  enraged,  according  to  the  evidence 
of  Oscar  Cooley,  and,  turning  to  the  stove, 
took  a  pistol  therefrom  and  went  imme- 
diately into  the  front  room,  where  Mamie, 
his  paramour,  and  the  man  were  in  a  quar- 
rel, and  immediately  fired  the  shot  which 
killed  Ross.  Up  to  that  moment  Grau  liad 
not  participated  in  the  quarreL  There  was 
no  struggle.  At  least  there  is  no  evidence 
of  a  struggle,  and  no  claim  by  any  one  that 
there  was  a  struggle;  no  offer  to  fight;  no 
resistance  offered  by  Ross,  so  far  as  the  evi- 
dence shows.  Since  appellant  did  not  claim 
self-defense,  and  did  not  claim  or  show  that 
he  fired  in  self-defense,  it  was  wholly  un- 
necessary for  the  court  to  instruct  upon  his 
right  to  protect  himself.  It  is  a  well-recog- 
nized rule  that  a  trial  court  will  instruct 
only  upon  the  issues  involved  in  the  trial, 
and  it  Is  neither  necessary  nor  proper  to 
give  an  instruction,  unless  there  is  some 
evid^Dice  upon  which  to  base  it.  Barnes  v. 
Commonwealth,  179  Ky.  725,  201  S.  W.  318. 

[I)  It  is  also  contended  by  appellant  that 
it  is  the  duty  of  the  trial  court  to  give  the 
whole  law  of  the  case,  whether  asked  to  do 
so  or  not,  and  this  is  the  rule.  While  he 
made  no  objection  to  the  Instructions  as  giv- 
en, except  perhaps  a  formal  <»ie,  in  his  mo- 
tion and  grounds  for  a  new  trial  we  find 
the  following: 

"Because  the  court  erred  in  giving  instmc- 
tions  Nob.  1,  2,  3,  and  4,  to  the  giving  of  which 
the  defendant  objected  and  excepted,  and  on 
this  the  defendant  prays  judgment  of  the  court." 

On  this  appeal  no  objection  is  made  to 
the  Instructions  given,  but  complaint  Is  made 
that  a  self-defense  instruction  should  have 
been  given.  If  It  were  the  duty  of  the 
court  to  have  given  an  instruction  upon  self- 
defense,  the  question  was  not  raised  by  the 
defendant,  either  at  the  time  or  by  his  mo- 
tion and  grounds  for  a  new  trial,  because  in 
his  motion  he  con^plains  only  of  the  instruc- 
tions given,  and  not  that  the  court  failed  to 
give  the  whole  law  of  the  case.  Having  Alli- 
ed to  make  objection  at  the  time,  or  to  in- 
clude it  in  his  motion  and  grounds  for  a 
new  trial,  he  waived  his  right  in  this  court 
to  complain  of  the  failure  of  the  court  to 
give  the  whole  law  of  the  case;  and  this  Is 


true,  notwithstanding  the  rule  requiring  the 
trial  court  to  give  the  whole  law  of  the  case. 
This  rule  is  well  stated  in  the  recent  case  of 
Owens  V.  Commonwealth,  181  Ky.  881,  2Q5 
S.  W.  399,  where  it  is  said: 

"But  aside  from  this  it  does  not  appear  from 
the  record  that  the  instructions  given  or  the 
failure  to  give  other  instructions  Vas  mentioned 
or  relied  on  in  the  motion  and  grounds  for  a 
new  trial;  and,  this  being  so,  even  if  error  was 
committed  by  tiie  trial  cdurt  in  giving  improp- 
er or  failing  to  give  proper  instructions,  the  er- 
ror would  not  be  available  on  appeal.*' 

In  other  words,  it  is  incumbent  upon  ap- 
pellant to  present  his  objection  in  his  mo- 
tion and  grounds  for  a  new  trial,  so  that  the 
trial  court  may  have  an  opportunity  to  cor- 
rect the  error,  if  error  there  he,  and,  if  he 
neglects  to  make  complaint  of  the  court's 
failure  to  instruct  the  jury  upon  the  whole 
law  of  the  case,  his  objection  is  waived. 
Thompson  v.  Commonwealth,  122  Ky.  601,  91 
S.  W.  701,  28  Ky.  Law  Rep.  1137 ;  Cheek  v. 
Commonwealth,  162  Ky.  56,  171  S.  W.  908; 
Polk  V.  Commonwealth,  169  Ky.  613,  184  S. 
W.  1127. 

From  a  review  of  all  the  evidence  we  are 
thoroughly  convinced  that  appellant,  Grau,  is 
guilty  of  the  homicide,  and  that  his  punish- 
ment is  extremely  light,  considering  the  enor- 
mity of  the  crime. 

No  substantial  error  to  the  prejudice  of 
appellant  appearing,  the  judgment  is  affirmed. 


KERSEY  V.  WRIGHT  MACH.  CO. 
(Court  of  Appeals  of  Kentuclcy.    Oct  3,  1919.) 

1.  Patents   ^=»216— Contracts  fob  Manu- 

FAGTCBB      of      PATENDBD      MACHINES      Re- 

QUIBB8  Use  of  Suitablb  Matebials. 
Defendant,  who  contracted  to  manufacture 
power  dredges  or  shovels  patented  by  plaintiff, 
and  to  pay  plaintiff  a  royalty  was  required  to 
use  in  construction  only  such  materials  as  were 
reasonably  suitable  for  the  purpose,  the  con- 
tract not  specifying  materials;  the  provision 
that  plaintiff  «W8S  to  instruct  and  assist  defend- 
ant being  insufficient  to  confer  on  him  the  right 
to  dictate  materials. 

2.  Patents  ^=:»216  —  On  Manufactube  of 
Patented  Maohines,  Book  Desobibing 
Matebiaia  No  Pabt  of  Contbaot. 

A  certain  "key"  book  accompanying  draw- 
ings, plans,  and  specifications  loaned  by  plain- 
tiff to  defendant,  and  specifying  the  materials 
for  the  patented  dredges  or  shovels  to  be  man- 
ufactured by  defendant  under  a  royalty  agree- 
ment with  plaintiff,  the  owner  of  the  patents, 
could  not  be  made  part  of  the  contract  by  the 
simple  allegation  that  it  accompanied  the  pat- 
terns referred  to  in  the  contract  without  allega- 
tion defendant  had  knowledge  of  its  existence. 


#S9For  other  cuses  see 


same  topic  and  KBT-NUMBER  in  all  Key-Nambered  Dtgests  and  Indexes 

Digitized  by  LnOOQlC 


»20 


214  SOUTHWESTERN  REPORTEB 


(Ky. 


3.  Reformation  op  Instruments  €=»19(1)— 
Not  Allowed  Unless  Omission  of  Provi- 
sion WAS  BT  Mutual  Mistake. 

Unless  a  provision  wits  omitted  from  the 
contract  between  the  parties  by  their  mutual 
mistake,  the  party  aggrieved  has  no  right  to 
reform  the  contract. 

4.  Patents  <^=>216  —  Rescission  of  Con- 
tract TO  Manufacture  Patented  Ma- 
chines FOR  Use  OF  Improper  Materials 
Unauthorized. 

The  owner  of  patent  rights,  who  by  con- 
tract licensed  a  company  to  manufacture  and 
sell  the  patented  machines,  entering  the  com- 
pany's employment  to  assist,  cannot  rescind  the 
contract  for  the  company's  failure  to  use  steel, 
a  suitable  material  for  the  machines,  in  their 
manufacture,  instead  of  cast  iron,  where  he 
knew  of  the  company's  claimed  breach  from 
the  beginning,  and  protested,  but  nevertheless 
continued  in  the  employment,  receiving  salary 
and  royalties. 

Appeal  from  Circuit  Court,  Daviess  Comity. 

Action  by  F.  E.  Kersey  against  the  Wright 
Machine  Company.  From  a  Judgment  dis- 
missing the  action,  plaintiff  appeals.  Af- 
firmed. 

W.  T.  Ellis  and  J.  R.  Hays,  both  of  Owens- 
boro,  for  appellant. 
W.  P.  Sandidge,  of  Owensboro»  for  appellee. 

CLARKE,  J.  By  this  action  appellant 
sought  the  cancellation  of  a  written  contract 
and  damages  for  its  breach.  A  demurrer 
was  sustained  to  the  petition  as  amended, 
and  the  action  dismissed,  from  which  Judg- 
ment this  appeal  is  prosecuted. 

As  coimsel  for  appellant  do  not  contend  a 
cause  was  stated  for  damages,  we  shall  con- 
sider the  petition,  as  only  we  are  asked  to 
consider  it,  merely  to  ascertain  whether  the 
facts  pleaded  were  sufficient  to  authorize  a 
cancellation.    The  contract  is  as  follows: 

"Owensboro,  Ky.,  November  1.  1913. 

"This  contract,  made  and  entered  into  by  and 
between  Francis  B.  Kersey,  of  Owensboro,  Ken- 
tucky, and  his  assigns  or  successors,  and  Gun- 
ther- Wright  Machine  Company,  a  corporation, 
hereafter  designated  as  the  Company,  of  Owens- 
boro, Kentucky,  and  its  assigns  or  successors, 
witnesseth : 

"The  said  Kersey  is  the  inventor  of  a  power 
excavating  machine  used  for  handling  earth  and 
like  material,  and  known  as  a  power  shovel 
and  power  dredge,  and  that  he  has  been  granted 
a  patent  on  certain  parts  of  said  machine,  evi-- 
denced  as  No.  881,695,  dated  March  10,  1908, 
by  the  United  States  government  of  America, 
and  that  he  is  the  exclusive  owner  of  said  pat- 
ent, and  that  at  the  time  of  the  making  of  this 
contract  no  party,  firm,  or  corporation  has,  by 
contract  or  otherwise,  any  daim  on  said  patent 
or  any  right  to  the  use  or  protection  of  said 
patent. 

"Furthermore,  the  said  Kersey  has  hereto- 
fore constructed  or  caused  to  be  constructed, 
several  of  said  machines,  known  as  'power 
shovels'  and  'power  dredges,'  and  he  owns,  and 


has  in  his  possession  unincumbered,  assembled 
and  detailed  drawings,  tracings,  prints,  and 
patterns  of  said  machines,  and  the  said  ma- 
chines made  as  stated  above  were  made  from 
said  patterns  and  said  drawings,  and  the  said 
machines  were  properly  proportioned  and  gave 
good  and  practicable  'service  for  the  purpose 
for  which  they  were  intended.       / 

"The  said  Kersey  furthermore  says  that  he 
is  anxious  to  have  said  machines  manufactured, 
and  that  he  has  not  the  necessary  tools,  shop, 
equipment,  or  money  to  make  and  market  said 
machinery,  and  the  said  Kersey  therefore  con- 
tracts with  the  said  Company  to  make  and  mar- 
ket said  machinery. 

"Furthermore,  the  said  Kersey  grants  to  the 
said  Company  the  exclusive  right  and  protec- 
tion on  said  patent,  as  well  as  any  further  pat- 
ent or  patents  that  may  be  granted  said  Ker- 
sey for  improvements  on  any  machine  used  for 
the  same  or  like  purpose,  and  that  he  will  guar- 
antee said  Company  against  loss  or  infringe- 
ment on  said  patent  or  patents,  and  prosecute 
and  defend  sudi  action  at  the  expense  of  said 
Kersey,  as  may  be  necessary  in  the  opinion  of 
said  Company,  to  the  full  and  complete  protec- 
tion under  said  patents. 

"Furthermore,  the  said  Kersey  agrees  to  as- 
sign to  the  said  Company  a  one-half  undivided 
interest  in  the  above-named  patent  or  patents, 
which  the  Company  is  to  hold  during  the  life 
of  this  contract:  Provided,  however,  that  in 
the  event  said  Company  discontinues  to  manu- 
facture said  machinery  under  said  patent  or 
patents  the  said  patent  or  patents  are  to  revert 
back  to  the  said  Kersey. 

"The  said  Kersey  agrees  to  loan  said  Com- 
pany all  patterns,  drawings,  tracings,  and  prints 
that  he  has  pertaining  to  said  machinery,  but 
said  Company  does  not  become  responsible  for 
same,  except  that  the  Company  is  to  exercise 
the  ordinary  caution  to  retain  and  preserve 
same  while  in  its  custody.  It  is  understood, 
however,  that  in  thd'  event  said  Company  cens- 
es to  manufacture  said  machinery  under  said 
Kersey's  patent  or  patents  within  three  years, 
then  said  patterns,  drawings,  tracings,  and 
prints  loaned  to  said  Company  by  said  Kersey 
shall  revert  to  said  Kersey.  And  it  is  further 
agreed  that  if  the  said  Company  shall  comply 
with  this  contract,  and  continue  the  manufac- 
ture and  sale  of  said  machinery  for  a  period 
exceeding  three  years,  then  said  Kersey  agrees 
to  release  any  and  all  claims  that  he  may  have 
on  said  patterns,  drawings,  tracings,  and  prints, 
and  the  same  are  to  become  the  property  of  said 
Company. 

"The  said  Company  has  had  no  experience  in 
the  manufacture  and  sale,  of  said  machinery  at 
the  time  this  contract  is  entered  into,  and 
therefore  the  said  Kersey  agrees  to  instruct 
and  assist  said  Company  until  said  Company  be» 
comes  familiar  with  same. 

"The  said  Kersey  further  states  that  Scott- 
Madden  Iron  Works,  of  Keokuk,  Iowa,  now  in 
liquidation,  has  made  some  of  the  above-men- 
tioned machines,  and  that  said  Rcott-Maddon 
Iron  Works  now  has  on  hand  and  owns  parts 
of  said  machines  and  some  patterns,  drawings, 
tracings,  and  prints  that  can  be  used  by  said 
.Company  [Gun ther- Wright  Machine  Company] 
in  the  manufacture  of  said  machinery  under 
this  contract.  Said  Kersey  agrees  to  use  his 
influence  and  to  assist  said  Company  to  pnr- 
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chase  and  obtain  all  of  said  parts,  patterns, 
drawings,  tracings,  and  prints  from  the  said 
Scott-Madden  Iron  Worlu,  bnt  the  cost  and 
expense  of  obtaining  same  are  to  be  paid  and 
borne  by  said  Company. 

*'In  consideration  of  the  exclusive  rights  and 
protection  and  transfer  of  said  patent  or  pat- 
ents, the  said  Company  agrees  to  pay  to  the 
said  Kersey  2  per  ccntnm  of  all  the  money  col- 
lected from  the  sale  of  all  of  said  dredges  and 
shovels  covered  by  said  patent  or  patents,  as  a 
royalty  on  said  sales.  It  is  agreed,  however, 
that  no  royalty  is  to  be  paid  on  repair  parts 
sold  or  for  machines  that  have  been  used,  known 
as  secondhand  machines.  The  said  2  per  cent, 
royalty  is  to  be  paid  semiannually  on  January 
1st  and  July  Ist.  Said  Company  is  to  keep  a 
full  and  complete  record  of  all  sales  and  col- 
lections, and  said  Kersey  may  have  access  to 
examine  said  books  to  determine  said  royalty. 

"Furthermore,  said  Company  is  desirous  of 
secnring  the  full  service  of  said  Kersey  to  as- 
sist the  Company  in  carrying  out  this  contract, 
especially  in  making  sales  and  practically  dem- 
onstrating said  machines,  and  said  Kersey  as- 
sures said  Company  that  he  can  sell  all  machines 
that  said  Company  can  make  for  three  years, 
and  agrees  to  accept  a  position  with  said  Com- 
I  pany  and  to  devote  all  of  his  time,  attention, 
and  raergies  in  giving  service  to  said  Company 
to  make  the  manufacture  and  sale  of  said  ma- 
chines profitable  to  said  Company  and  said 
Kersey.  In  consideration  of  which  said  Com- 
pany agrees  to  pay  said  Kersey,  for  said  serv- 
ices the  sum  of  one  hundred  and  fifty  ($150) 
dollars  per  month  for  a  term  of  three  years 
from  the  date  of  this  contract.  Furthermore, 
to  pay  the  necessary  traveling  expenses  of  said 
Kersey  incurred  in  the  service  of  said  Com- 
pany. At  the  end  of  three  years  a  new  agree- 
ment is  to  be  made  between  said  Kersey  and 
said  Company  for  said  Kersey's  services. 

"The  said  Kersey,  at  the  time  of  entering  In- 
to this  contract,  has  incomplete  contracts  for 
dredging  and  grading,  and  the  said  Company 
agrees  to  give  said  Kersey  snfBcient  time  to  com- 
plete said  contracts  before  said  Kersey  enters 
into  the  employ  of  said  Company. 

"In  the  event  said  Company  finds  the  manu- 
facture of  said  machines  profitable,  the  said 
Company  agrees  to  make  the  necessary  draw- 
ings and  patterns,  at  the  expense  of  said  Com- 
pany, for  like  machines  of  larger  capacity  than 
the  ones  made  from  the  drawings  and  patterns 
furnished  by  the  said  Kersey,  and  to  manufac- 
ture and  market  said  larger  madiines  as  fast 
as  is  practicable. 

"It  is  further  agreed  that;  if  said  Company 
should  at  any  time  discontinue  the  manufacture 
of  said  machines,  it  agrees  not  to  dispose  of  any 
patterns,  drawings,  tracings,  or  prints  'that 
said  Cbmpany  may  have,  without  the  consent 
of  said  Kersey,  and  the  said  Kersey  agrees  to 
buy  said  patterns,  drawings,  tracings,  and 
prints  that  may  be  the  property  of  said  Com- 
pany, and  pay  the  Company  one-half  the  first 
cost  of  same  to  said  Company,  allowing  a  rea- 
sonable amount  for  overhead  expense  in  the 
making  of  same. 

"This  contract  is  to  remain  in  full  force  dur- 
ing the  life  of  said  patent  and  future  patents 
on  said  power  excavator  dredges  and  shovels, 
provided  same  is  profitable  to  said  Company.  It 
being  necessary,  however,  for  the  Company  to 
furnish,   at  their  own  expense,   shop  facilities. 


tools,  and  equipment,  and  large  sums  of  money 
to  carry  out  said  contract,  and  as  the  manu- 
factnre  of  said  machines  is  a  new  venture  to 
said  Company,  and  as  there  is  a  possibility  of 
said  Company  losing  large  sums  of  money  in 
trying  to  manufacture  and  market  said  ma- 
chines, therefore,  the  Company  reserves  the 
right  to  discontinue  the  manufacture  of  said 
machines  and  cancel  its  contract  for  said  Ker- 
sey's services  at  any  time  the  said  Company 
may  so  decide  after  a  term  of  two  years  from 
the  date  of  this  contract;  and  in  this  event 
said  Kersey  Is  to  use  his  influence  and  good 
wiU  with  any  customer  that  said  Company  may 
find  to  whom  such  machines  and  parts  thereof 
may  be  offered  for  sale;  but  the  said  Kersey, 
in  doing  this,  does  not  agree  to  lose  any  time 
from  his  other  work  that  he  is  engaged  in,  or 
to  be  at  any  expense. 

'*In  testimony  whereof,  witness  the  signature 
of  the  parties  hereto.  This  done  at  Owensboro, 
Kentucky,  November  1,  1913.  Francis  B.  Ker- 
sey.  Gunther^Wright  Machine  Co.  (Incorporat- 
ed), per  John  S.  Wright,  V.  Prest  &  Gen.  Mgr." 

The  name  of  the  appellant  has  been  chang- 
ed since  the  execution  of  the  contract  from 
Gunther-Wrlght  Machine  Company  to  the 
Wright  Machine  C?ompany.  There  is  no 
fraud  alleged  in  the  execution  of  the  con- 
tract, the  sole  ground  for  cancellation  being 
an  alleged  breach  of  its  performance,  it  be- 
ing averred  that — 

''Defendant  has  broken  and  violated  the 
terms,  conditions,  and  agreements  of  said  con- 
tract in  every  particular.  He  says  it  refused 
to  construct  said  machines,  or  any  one  of  same, 
out  of  suitable  or  proper  material,  as  it  agreed 
to  do.  He  says  the  plans,  prints,  and  patterns 
of  said  machines,  and  of  each  of  them,  required 
said  machines  to  be  constructed  of  first-class 
steel,  but  that  defendant  failed  and  refused  to 
use  steel  in  the  construction  of  said  machines, 
but  constructed  same  out  of  cheap  and  indiffer- 
ent cast  iron,  and  by  reason  of  this  fact  the 
machines  so  constructed  by  defendant  under 
said  contract  broke,  were  worthless,  and  failed 
to  stand  and  do  the  work  for  which  they  were 
designed,  and  which  they  would  have  done  if 
they  had  been  constructed  out  of  proper  and 
suitable  material,  and  as  plaintiff  directed,  and 
as  the  contract  required.  Plaintiff  insisted  and 
demanded  of  defendant  that  it  construct  said 
machines  out  of  proper  and  suitable  material, 
and  it  refused  so  to  do.  *  *  *  He  states  he 
has  often  demanded  of  defendant  that  it  com- 
ply with  its  contract  as  set  out  above  in  refer- 
ence to  building  power  shovels  and  power  dredg- 
es as  in  said  contract  specified  and  hereinbefore 
set  out;  that  defendants  failed  and  refused  so 
to  do,  and  on  July  5,  1917,  he  notified  defend- 
ant that  he  had  terminated  said  contract.*' 

[1]  These  are  the  only  allegations  of  the 
petition  (not  witlidrawn  by  the  plaintiflC)  at- 
tempting to  assert  a  breach  of  the  contract ; 
but  it  is  averred  that  plaintiff  performed  all 
of  his  obligations  under  the  contract,  includ- 
ing assistance  and  instruction  In  construc- 
tion of  the  machines  and  in  their  sale,  pre- 
sumably until  July  5,  1917,  when,  according 
to  the  allegations  of  the  petition,  he  first 
asserted  such  a  violation  upon  the  part  of 
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the  defendant  as  entitled  him  to  a.  cancella- 
tion of  tlie  contract  It  is  therefore  apparent 
that  in  the  original  petition  It  was  his  con- 
tention that  the  terms  of  the  contract  speci- 
fied the  materials  out  of  which  the  several 
parts  of  the  machines  were  to  be  constructed ; 
but  this  it  does  not  do,  as  there  is  no  refer- 
ence in  any  part  of  the  contract  as  to  what 
materials  were  to  be  used  in  the  construc- 
tion of  the  machines,  and  hence  the  defend- 
ant was  required  to  use  in  their  construction, 
not  such  materials  as  the  plaintiff  might  dic- 
tate, but  only  such  as  were  reasonably  suit- 
able for  such  purposes — the  provision  of  the 
contract  that  appellant  was  to  "instruct  and 
assist''  the  defendant,  until  it  became  famil- 
iar with  the  construction  of  the  machines, 
being  wholly  insufficient  to  confer  upon  the 
plaintiff  the  right  to  arbitrarily  dictate  the 
materials  out  of  which  the  several  parts 
were   to  be  constructed. 

[2]  By  an  amended  petition  plaintiff  at- 
tempted to  incorporate  into  the  contract  a 
book,  called  a  "key,"  in  which  steel  was  indi- 
cated as  the  material  out  of  which  certain 
parts  should  be  made,  and  which  parts  are 
alleged  in  the  amended  petiticm  not  to  have 
been  made  of  steel,  but  of  cheap  and  inferior 
metal;  but  it  is  only  alleged  that  this  "key" 
book  accompanied  the  patterns,  drawings, 
plans,  and  specifications  loaned  by  the  plain- 
tiff, and  it  is  not  alleged  that  the  company, 
at  the  time  of  the  execution  of  the  contract, 
knew  of  the  existence  of  any  such  key  book, 
and  not  having  been  referred  to,  even  in  the 
contract,  it  cannot,  of  course,  be  made  a  part 
of  the  contract  by  the  simple  allegation  that 
it  accompanied  the  patterns,  etc.,  referred  to 
in  the  contract,  without  any  allegation  that 
the  company  had  knowledge  of  its  existence  or 
contents. 

[3]  It  is  also  attempted  in  one  of  the 
amendments  to  the  petition  to  reform  the  con- 
tract upon  the  ground  that  these  parts  were 
to  be  made  of  steel,  and  that  such  was  the 
agreement  of  the  parties,  and  that  such  pro- 
vision was  omitted  from  the  contract  by  mis- 
take; but  the  allegation  of  mistake  is  only 
that  such  a  provision  was  omitted  from  the 
contract  by  oversight  of  the  draftsman,  there 
being  no  allegation  that  the  omission  was  by 
mutual  mistake  of  the  parties,  which  was,  of 
course,  necessary  to  present  a  right  of  refor- 
mation. Ooleman  v.  Dlinois  Life  Insurance 
Ck).,  82  S.  W.  616,  26  Ky.  Law  Bep.  900;  Hill 
V.  Petltt,  66  S.  W,  188, 23  Ky.  Law  Bep.  2001 ; 
34  eye  975. 

[4]  It  is  therefore  apparent  that  the  only 
breach  of  the  contract  alleged,  if  any,  is  the 
failure  upon  the  part  of  the  defendant  to  con- 
struct certain  designated  portions  of  the  ma- 
chine out  of  material  reasonably  suitable  for 
the  purpose,  which  the  contract  by  necessary 
inference  obligated  the  defendant  to  do.  It  is 
extremely  doubtful  whether  the  petition  suffi- 
ciently makes  this  charge,  except  upon  the 


assumption,  nowhere  alleged,  that  steel  only 
was  suitable  for  the  construction  of  the  parts 
about  which  the  complaint  is  made;  but, 
even  if  we  assume  that  the  petition  does  al- 
lege that  the  material  used  in  the  construc- 
tion of  the  parts  complained  of  was  not  rea- 
sonably suitable  for  the  purpose,  we  are 
clearly  of  the  opinion  that  this  allegation,  in 
connection  with  the  admissions  of  the  peti- 
tion that  plaintiff  for  more  than  three  years 
— i.  e.,  from  November  1,  1913,  until  July  5, 
1917 — ^remained  in  the  employment  of  the 
defendant  under  the  contract  at  $150  a 
month,  and  assisted  in  constructing  such- ma- 
chines as  it  could  and  did  construct  daring 
that  time,  and  putting  same  up<Hi  the  market, 
before  attempting  a  cancellation,  was  such 
conduct  upon  his  part,  although  he  had  in- 
sisted upon  the  use  of  steel,  rather  than 
wrought  iron,  for  the  manufacture  of  the 
parts  complained  of,  as  would  render  it  un- 
conscionable upon  his  part  to  cancel  the  con- 
tract after,  by  reason  of  his  long  delay  in  as- 
serting a  right  to  rescission,  the  defendant, 
not  alleged  to  have  acted  otherwise  than  in 
perfect  good  faith  and  reasonable  dispatch  in 
carrying  out  the  terms  of  the  contract,  must 
necessarily  have  incurred  great  expense  for 
labor,  material,  dies,  and  other  necessary 
equipment  required  for  its  performance  of 
the  contract  That  the  defendant  continued 
so  to  do  over  a  period  of  more  than  three 
years  was  admittedly  with  the  full  knowledge 
of  the  plaintiff,  and  in  which  he  acquiesced, 
at  least  in  so  far  as  the  validity  of  the  con- 
tract was  conoemed,  although  protesting 
against  the  suitability  of  the  material  used  in 
making  certain  parts  of  the  machine.  During 
all  of  this  time  plaintiff  received  from  the  de- 
fendant |150  a  month  for  his  services,  which 
presumably  consisted  solely  of  instructing  and 
assisting  the  defendant  in  the  construction 
and  sale  of  these  machines,  and  in  addition 
to  his  salary  he  also  received  a  royalty  of  2 
per  cent,  out  of  the  proceeds  of  the  sales 
of  such  machines  as  were  sold.  Whether  or 
not  he  should  have  offered  to  make  restitution 
of  such  benefits  as  he  had  derived  from  the 
contract,  or  whether  he  should  have  made  it 
appear  that  it  was  possible  to  place  the  de- 
fendant in  statu  quo,  questions  we  need  not 
decide,  It  is  certain  in  equity  and  good  con- 
science that,  as  soon  as  he  knew  the  defend- 
ant had  violated  its  contract,  which  under 
his  allegations  he  must  have  known  almost 
from  the  beginning,  he  should  have  ceased  to 
accept  his  employment  and  royalties  und^r 
the  contract,  and  asserted  his  rlg^t  to  rescis- 
sion or  cancellation.  Not  having  done  so  as 
soon  as  he  might,  or  within  a  reasonable  time 
thereafter,  he  did  not  do  equity,  and  there- 
fore is  not  entitled  to  demand  the  equitable 
relief  of  a  cancellation  of  the  contract,  and 
the  court  did  not  err  in  sustaining  the  d^nur- 
rer  to  the  petiticm  as  amended. 
Wherefore  the  judgment  is  afiElrmed* 
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HETTERMAN  ▼.  OIL  WELL  SUPPLY  CO. 
(Court  of  Appeals  of  Kentucky.  Oct  7,  1919.) 
liiMiTATzoN  or  Actions  ^s»29(2)  —  Wholb- 

BALB   DkALEB  a   '*MbbCHANT/'  AZVD   ACTION 

ON  His  Account  Babbbd  in  Two  Yeabs. 
An  oil  well  supply  company,  which  had  a 
local  store  from  which  it  sold  material,  but  filled 
a  particular  order  for  a  customer  by  direct 
shipment  of  the  goods  from  a  wholesale  house  or 
manufacturer,  was  a  "merchant,"  and  the  ac- 
count was  a  "merchant's  account,"  within  Ey 
St.  {  2518,  providing  that  an  action  thereon  shall 
be  commenced  within  two  years. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mer- 
chant;   First  Series,  Merchants'  Accounts.] 

Appeal  from  Circuit  Court,  Jefferson 
County,  Common  Pleas  Branch,  Third  Divi- 
sion. 

Action  by  the  Oil  Well  Supply  Company 
against  John  Hetterman.  £^om  a  Judgment 
for  plaintiff,  defendant  appeals.  Beversed 
for  new  trial. 

Grubbs  &  Grubbs,  of  .Louisville^  for  appel- 
lant 

Gifford  ft  Steinfeld  and  James  P.  Gregory, 
all  of  Louisville,  for  appellee. 

SETTTLE,  J.  The  appellee.  Oil  Well  Sup- 
ply Company,  a  corporation  created  under 
the  laws  of  West  Virginia  and  doing  a  mer- 
cantile business  at  Charleston,  that  state, 
recovered  of  the  appellant,  John  Hetterman, 
in  the  court  below,  a  verdict  and  Judgment 
for  $813.17,  with  6  per  cent  interest  from 
October  30,  1914,  and  costs  of  the  action. 
The  latter  filed  motion  and  grounds  in  that 
court  for  a  new  trial,  but  the  motion  was 
overruled,  and  he  has  appealed. 

The  grounds  urged  for  a  new  trial  in  the 
court  below,  and  now  relied  on  in  this  court 
for  the  reversal  of  the  Judgment,  were  and 
are  alleged  error  of  the  trial  court  in  over- 
ruling appellant's  motion,  made  at  the  con- 
clusion of  appellee's  evidence,  for  a  directed 
verdict  in  his  behalf,  and  in  sustaining  ap- 
pellee's motion  for  a  directed  verdict 
in  its  behalf  at  the  conclusion  of  all  the 
evidence.  The .  action  was  brought  upon 
an  account  of  11,574.38,  for  tubing,  casing, 
and  other  supplies  for  use  in  drilling  for 
oil  and  gas,  which  appellee  sold  and  deliver- 
ed the  appellant  and  bis  then  partner,  R.  H. 
Yates,  through  their  agent,  Thomas  0.  Hall, 
on  and  between  May  31,  1912,  and  October 
30,  1914 ;  the  date  of  the  sale  of  each  article 
of  merchandise  and  its  character  and  price 
being  stated  in  the  account  The  appellant's 
answer  pleaded  the  statute  of  limitations 
applicable  to  a  merchant's  account,  contain- 
ed in  Ky.  Stats.  §  2518,  which  provides: 

*'An  action  upon  a  merchant's  account  for 
goods,  wares,  and  merchandise  sold  and  deliv- 


ered, or  any  article  charged  in  snch  store  ac- 
count, shall  be  commenced  within  two  years  next 
after  the  cause  of  action  accrued.  In  every  ac- 
tion upon  such  merchant's  account  as  last  above 
described,  the  limitation  shall  be  computed  from 
the  first  day  of  January  next  succeeding  the  re- 
spective dates  or  times  of  the  delivery  of  the 
several  articles  charged  in  the  account;  and 
judgment  shall  be  rendered  for  no  more  than 
the  amount  of  such  articles  as  were  actually 
charged  or  delivered  within  two  years  preceding 
that  in  which  the  action  was  brought;  and  if 
any  merchant  or  trader  shall  willfully  postdate 
any. article  charged  in  such  account,  or  the  re- 
ceipt for  the  delivery  thereof,  or  cause  it  to  be 
done,  he  shall  forfeit  tenfold  the  amount  of  such 
article  post  dated,  to  be  credited  to  the  person 
against  whom  the  account  may  be;  and  such 
credit  shall  be  allowed  such  person  in  any  action 
on  the  account  without  any  written  pleading 
setting  it  up." 

Included  in  the  merchandise  charged  in 
the  account  sued  on  at  divers  prices,  aggre- 
gating $14378.29,  was  a  carload  of  piping, 
casing,  and  other  supplies  for  use  in  drill- 
iug  for  oil  or  gas,  sold  appellant  and  his 
partner's  agent,  Hall,  by  appellee,  in  the 
summer  of  1912,  for  which  they  agreed, 
throng  Hall,  to  pay  at  that  price.  Although 
appellee  at  the  time  of  this  sale  owned  and 
operated  the  store  in  Charleston,  W.  Va.,  in 
which  it  kept  for  sale  and  from  which  it 
regularly  sold  piping,  casing,  and  other  sup* 
plies  such  as  were  later  furnished  in  the 
carload  of  merchandise  referred  to,  being  un- 
able from  its  stock  then  on  hand  in  its  store 
to  furnish  the  order  of  appellant  and  Yates 
for  the  $1,278.29  worth  of  piping,  casing,  and 
other  oil  well  supplies,  It  proposed  to  order 
the  same  for  them,  at  the  price  mentioned, 
from  the  National  Tubing  Company,  at  Lo- 
rain, Ohio,  to  which  proposition  appellant 
and  Yates,  through  their  agent.  Hall,  then 
and  there  agreed;  and  pursuant  ,to  that 
agreement  the  carload  of  piping,  casing,  and 
other  supplies  was  ordered  by  appellee  and 
In  due  course  received  and  delivered  by  it 
to  appellant  and  Yates  at  Charleston,  W.  Va., 
and  was  thereaftec*  used  by  them  in  drilling 
an  oil  well  near  that  dty. 

The  other  supplies  for  nse  in  oil  well  drill- 
ing appearing  in  the  account  sued  on, 
amounting  in  the  aggregate  to  $296.09,  were 
sold  and  delivered  ai^ellant  and  Xatea  by 
appellee  from  Ita  store.  Payments  made 
appellee  by  appellant,  or  oollected  by  the 
former  of  Yates  on  a  judgment  obtained 
against  him  in  West  Virginia,  were  duly 
credited  on  the  account  sued  on,  being,  with 
the  interest  allowed  on  each,  sufficient  in  the 
aggregate  to  pay  for  the  merchandise  sold 
by  appellee  to  appellant  and  Yates  from  the 
store,  and,  in  addition,  reduce  the  amount 
due  appellee  on  the  carload  of  merchandise 
sold  them  from  $1,278.29  to  $813.17,  for 
which  it  obtained  judgment  in  the  circuit 
court. 
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The  only  witnesses  Introduced  on  the  trial 
in  the  conrf  below  were  the  appellee's  mana- 
ger and  agent  and  appellant's  agent,  and  the 
testimony  of  these  witnesses  was  supported 
by  several  letters  between  the  parties  relat- 
ing to  the  transactions  out  of  which  the  in- 
de\)tedness  evidenced  by  the  account  sued 
on  arose.  The  evidence  as  a  whole  presents 
no  conflict  respecting  the  facts  material  to 
the  decision  of  the  appeal.  The  only  con- 
troversy is  as  to  the  law  of  the  case. 

It  Is  conceded  by  counsel  for  appellee  that 
the  latter's  right  of  action  for  such  of  the 
piping,  casing,  and  other  oil  drilling  supplies, 
charged  in  the  account  sued  on,  as  were  sold 
appellant  and  his  partner  from  its  store,  is 
barred  by  the  limitation  prescribed  by  sec- 
tion 2518  of  the  statute,  supra,  because  as  to 
those  sales  appellee  was  and  is  a  merchant 
of  the  character  described  in  that  section, 
but  that  as  to  the  sale  of  the  carload  lot  of 
like  merchandise  sold  by  It  to  appellant  and 
his  partner  appellee  was  not  a  merchant  in 
the  meaning  of  that  section,  but  a  mere 
agent  or  factor  of  the  n^anufacturer,  from 
whose  factory  it  was  shipped  for  delivery 
by  its  order  and  for  a  commission  to  be  paid 
it  by  the  seller  on  the  sale;  hence  that  the 
limitation  required  to  bar  the  right  of  action 
as  to  what  remains  unpaid  of  the  amount 
charged  in  the  account  for  the  carload  of 
merchandise  is  the  live  years  prescribed  by 
Ky.  Stats.  §  2515.  This  view  of  the  law  was 
adopted  by  the  trial  court,  and  as  appellee 
brought  suit  within  the  five  years  after  the 
cause  of  action  as  to  the  carload  of  mer- 
chandise accrued,  and  its  purchase  was  ad- 
mitted by  appellant,  the  jury  were  peremp- 
torily instructed  to  find  for  appellee  the 
amount  unpaid  of  the  price  due  on  the  car- 
load of  merchandise. 

It  is  contended  by  counsel  for  appellant 
that,  as  appellee  had  a  local  store  from 
which  it  sold  material  and  supplies  to  be 
used  in  drilling  oil  and  gas  wells,  it  was  a 
merchant,  in  the  meaning  of  section  2518, 
supra,  and  that,  though  in  filling  an  order 
from  a  customer  it  direets  shipment  of  the 
goods  ordered  to  be  made  from  a  wholesale 
house  or  manufacturer,  instead  of  filling  It 
from  the  stock  in  its  store,  the  charge  on  its 
books  for  such  goods  so  shipped  the  custom- 
er is  still  a  "merchant's  account,'*  an  action 
upon  which  is  barred  in  two  years  as  pro- 
vided by  section  2518. 

We  think  this  contention  sound.  As  said 
in  Commonwealth  v.  Payne  Medical  Co., 
138  Ky.  164,  127  S.  W.  760: 

"A  'merchant'  is  one  who  buys  and  sells  goods 
of  all  or  any  kind." 

In  Webster's  Dictionary  the  word  "mer- 
chant" is  thus  defined: 

"One  who  carries  on  trade  or  who  trafficks; 
who  buys  goods  to  sell  again;   any  one  who  is 


engaged  in  the  purchase  and  selling  of  goods; 
a  trafficker;   a  trader." 

In  Chattanooga  Plow  Co.  v.  Hays,  125 
Tenn.  148,  140  S.  W.  1068,  the  dlstincUon 
between  a  manufacturer  and  a  merchant  ia 
thus  explained: 

'The  marked  distinction  between  a  manu- 
facturer and  a  merchant  is  that  the  merchant, 
or  dealer,  sells  to  earn  a  profit,  and  the  manu- 
facturer sells  to  take  profit  already  earned.*' 

Manifestly  a  merchant  is  one  engaged  in 
the  business  of  buying  commercial  commodi- 
ties and  selling  them  again  for  the  sake  or 
profit,  and  any  one  who  is  engaged  in  the 
purchase  and  sale  of  goods  is  a  merchant; 
nor  does  the  fact  that  he  may  not  have  on 
hand,  when  called  for  by  a  customer,  a  par- 
ticular commodity  he  is  accustomed  to  deal 
in,  and  orders  it  shipped  from  elsewhere 
directly  to  the  customer,  alter  his  character 
as  a  merchant,  where  he  is  charged  by  the 
shipper  with  the  price  of  the  goods,  and  t^e 
customer  is  charged  on  his  books  for  the 
goods  as  if  they  had  been  sold  from  his  store. 
These  were  the  facts  regarding  the  sale  of 
the  carload  of  merchandise  involved  in  this 
case.  It  is  not,  therefore,  material  whether 
appellee  was  compensated  in  the  transaction 
by  a  profit  made  in  the  sale  of  the  merdian- 
dise,  or  by  a  commission  from  the  shipper. 

It  is  shown  by  the  evidence  in  this  case 
that  appellee  carried  in  stock  in  its  store 
such  articles  of  merchandise  as  were  includ- 
ed in  the  carload  sold  appellant,  and  the 
account  sued  on  shows  that  some  of  the  ar- 
ticles charged  therein  to  the  latter  were  of 
the  same  character  as  those  contained  in  the. 
carload.  Moreover,  it  is  admitted  by  appel- 
lee that  the  market  prices  of  the  contents 
of  the  car  were  charged  to  it  by  the  manu- 
facturer and  paid  the  latter  by  it,  and  that 
appellant  was  charged  on  its  books  with 
the  prices  at  which  it  agreed  to  furnish  him 
the  contents  of  the  car.  These  facts  all  dem- 
onstrate that  the  transaction  occurred  in  the 
usual  course  of  trade  and  was  such  as  apper- 
tained to  appellee's  business  as  a  merchant. 
Hence  we  are  clearly  of  opinion  that  the 
transaction  was  one  between  merchant  and 
customer,  and  that  the  charges  in  the  account 
sued  on,  embracing  the  sale  of  the  articles 
contained  in  the  carload  of  merchandise, 
were  and  are  on  the  same  footing  with  the 
items  of  account  charged  for  sales  of  goods 
from  appellee's  store;  and,  this  being  true, 
the  limitation  of  two  years  prescribed  by 
section  2518  of  the  statute,  supra,  also  bars 
the  recovery  sought  by  appellee  for  the  ear- 
load  of  merchandise.  Hence  the  peremptory 
instruction  asked  by  appellant,  directing  a 
verdict  for  him,  should  have  been  granted. 

For  the  reasons  indicated,  the  judgment 
is  reversed,  for  the  granting  of  a  new  trial 
and  BU<di  further  proceedings  as  will  con- 
form to  the  opinion. 
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NORTH  RIVER  INS.  CO.  v.  RAWLS. 
(Court  of  Appeals  of  Kentucky.    Oct.  7,  1919.) 

1.  IN8T7BANCK  4=>646(5)  —  BUBDBN  OF  PbOOF 
ON  PI.AINTIFF,  WHBBE  DEFENDANT  PLEADED 

Vacancy  and  Plaintiit  Waiver. 
Under  Civ.  Code  Prac.  §  626,  as  to  the  bur- 
'  den  of  proof,  in  action  on  a  fire  policy,  where 
the  insurer  denied  liability  because  building  was 
vacant  when  burned,  but  plaintiff,  assignee  of  the 
benefits  of  the  iJolicy,  avoided  the  answer  by 
pleading  waiver  by  the  insurer's  agent  of  the  va- 
cancy clause  of  .the  policy,  the  court  properly  al- 
lowed plaintiff  to  assume  the  burden  of  proof. 

2.  Insubance  ^5>665(8)  —  Evidence  Suffi- 
cient TO  Show  Waiveb  of  Vacancy 
Clause. 

In  an  action  on  a  fire  policy,  defended  on 
the  ground  that  the  building  was  vacant  in  vio- 
lation of  the  policy  when  burned,  testim<Sny, 
tending  to  show  waiver  by  the  insurer's  agent  of 
the  vacancy  clause,  held  sufficient  to, sustain 
Terdict  for  plaintiff,  assignee  of  the  benefits  of 
the  policy. 

S.  Insubance  «=»376(2),  388(2)  —  Vacancy 
Clause    may    be    Waived    by    Insubbb's 
Agent. 
A  vacancy  clause  in  a  fire  insurance  policy 
eonld  be  waived  by  the  vrords  or  conduct  of  the 
Insurer's  agent,  authorised  to  solicit  insurance, 
take  application,  deliver  the  policy,  and  collect 
premiums,  though  not  authorized  to  issue  the 
policy ;  and  such  a  waiver  was  effected  where  the 
agent  who  solicited  insurance  stated  a  vacancy 
permit  was  unnecessary  to  avoid  breach  of  va- 
cancy clause,  but  that  it  would  be  sufficient  to 
leave  some  furniture. 

Appeal  from  Circuit  Court,  Henderson 
County. 

Action  by  Joe  B.  Rawls  against  the  North 
River  Insurance  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Dorsey  &  Dorsey,  of  JHenderson,  for  appel- 
lant. 

John  C.  Worsham,  of  Henderson,  for  ap- 
pellee. 

SAMPSON,  J.  The  insurance  company  is- 
sued a  policy  of  fire  insurasce  for  $800  on  a 
house  in  Henderson  owned  by  Eeeder,  and 
Reeder  became  indebted  to  Rawls,  and  a 
"loss  payable  clause"  in  favor  of  Rawls  was 
attached  to  the  policy.  The  house  was  de- 
stroyed by  fire,  and  the  company  denied  its 
liability.  Suit  was  instituted  by  Rawls  to 
enforce  the  contract  and  to  collect  the  $800. 
By  amended  petition  Reeder  was  made  a  par- 
ty plaintiff.  By  answer  the  insurance  com- 
pany admitted  all  the  allegations  of  the  pe- 
tition, except  it  pleaded  by  way  of  con- 
fession and  avoidance  that  the  terms  of  the 
policy  had  been  violated,  and  the  property 
allowed  to  become  vacant  and  unoccupied  for 
as  much  as  25  or  30  days  next  before  the 
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fire,  in  violation  of 
which  reads: 


925 

a  clause  of  the  policy 


"This  entire  policy,  unless  otherwise  provided 
by  agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  *  *  *  if  a  building  herein  de- 
scribed, whether  intended  for  occupancy  by  own- 
er or  tenant,  be  or  become  vacant  or  unoccupied 
and  so  remain  for  10  days." 

To  this  answer  Rawls  replied  that  the 
building  had  not  become  vacant  or  tfuoccu- 
pied;  that  he  had  a  tenant  in  the  property 
all  the  time,  except  for  a  very  brief  period, 
and  at  that  time  he  left  in  his  residence 
furniture  enough  to  furnish  a  room, '  and 
that  before  he  left  his  house  without  a  tenant 
for  the  short  period  mentioned  he  had  ap- 
plied to  the  agent  of  the  insurance  company, 
Mr.  Sights,  for  a  vacancy  permit,  and  that 
Mr.  Sights  as  agent  for  the  company  instruct- 
ed him  (Reeder)  not  to  insist  upon  a  vacancy 
rider,  but  to  leave  part  of  his  furniture  in 
the  house,  and  if  he  would  do  so  his  house 
would  not  be  vacant  or  unoccupied  within  the 
meaning  of  the  clause  of  the  contract  above 
quoted ;  that  in  compliance  with  said  instruc- 
tion he  did  leave  In  said  house  certain  furni- 
ture sulllcient  to  furnish  one  room ;  that  the 
said  agent  was  the  same  who  had  solicited 
and  procured  his  insurance,  collected  the  pre- 
mium, and  delivered  the  polity  to  Reeder, 
and  that  by  his  said  instruction  he  had  for 
the  insurance  company  waived  the  vacant  or 
unoccupied  clause  of  the  policy,  and  said 
clause  was  not  In  force  or  effect  at  the  time 
the  fire  occurred,  but  that  the  policy  was  in 
full  force  and  effect  at  said  time.  The  affirm- 
ative allegations  of  the  reply  were  traversed 
by  the  insurance  company,  thus  making  up  the 
issues.  There  was  evidence  introduced  by 
the  insurance  company  to  show  that  the 
house  had  been  vacated  for  more  than  10 
days  next  before  the  fire  occurred,  while 
Rawls  introduced  evidence  to  show  that  the 
bouse  had  certain  furniture  in  it,  and  that 
the  agent  of  the  insurance  company  had 
waived  for  the  company  the  vacant  or  unoc- 
cupied clause  of  the  policy.  The  jury  re- 
turned a  verdict  In  favor  of  Rawls  for  the 
amount  of  the  policy,  and  the  Insurance  com- 
pany appeals. 

Appellant  company  urges  a  reversal  of  the 
Judgment  on  the  following  grounds:  (1)  The 
court  erroneously  awarded  the  burden  of 
proof  to  the  plaintiff;  (2)  the  court  erred  in 
overruling  the  appellant's  motion  for  a  di- 
rected verdict;  (3)  the  court  erred  In  its 
instructions  to  the  jury;  (4)  the  verdict  is 
directly  contrary  to  the  evidence,  and  Is  not 
sustained  by  the  evidence.  We  will  consider 
the  foregoing  alleged  errors  In  the  order 
named. 

[1]  1.  No  rule  is  better  settled  than  that 
the  burden  of  proof  lies  on  the  party  that 
would  be  defeated  if  no  evidence  were  given 
on  either  side.    This  is  regulated  by  section 
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526,  Civ.  Code  Prac.  In  this  case  the  defuse 
specifically  admitted  all  the  allegations  of 
the  petition  wilh  reference  to  the  solicitation 
of  the  agent  for  the  business,  the  application 
of  Reeder  for  the  policy,  the  issual  of  the 
policy,  the  payment  of  the  premiums  by 
Reeder,  and  acceptance  by  the  agent  Sights, 
the  assfgnment  of  the  benefits  of  the  policy 
to  Rawls,  and  the  destruction  of  the  prop- 
erty,« but  denied  its  liability  because,  as  it 
alleged,  the  building  was  vacant  and  un- 
occupied at  the  time  of  the  fire,  and  had 
bee;a  for  more  than  10  days  next  before  the 
fire,  in  violation  of  the  terms  of  the  policy. 
If  Rawls  had  merely  traversed  the  allega- 
tions of  the  answer,  the  defendant  company 
would  have  been  entitled  to  the  burden  of 
proof;  but  Rawls  did  not  stop  with  a  trav- 
erse. He  pleaded  an  avoidance  of  the  alle- 
gations of  the  answer,  averring  facts  show- 
ing that  the  agent  of  the  insurance  company 
had  previous  to  the  fire  waived  the  unoccu- 
pied and  vacant  clause  of  the  policy,  whidi 
was  a  good  response  to  the  allegations  of  the 
answer,  to  which  pleading  the  Insurance 
company  rejoined,  denying  that  the  agent 
had  waived  the  terms  of  the  policy.  So  that 
the  .real  issue  was  whether  or  not  the  terms 
of  the  policy  had  been  waived,  and  as  the 
plaintiff,  Rawls,  asserted  the  waiver  and  the 
company  denied  it,  Rawls  would  have  failed, 
had  no  proof  been  introduced.  So  applying 
the  rule  stated  above,  it  follows  that  the 
court  properly  allowed  plaintiff,  Rawls,  to 
assume  the  burden  of  proof. 

[I]  2,4.  The  second  and  fourth  errors 
urged  by  appellant  may  be  considered  togeth- 
er, as  they  relate  to  the  weight  of  the  evi- 
dence and  credibility  of  the  witnesses.  On 
the  question  of  waiver,  Reeder,  who  is  desig- 
nated as  the  insured  in  the  policy,  testified 
that  the  insurance  agent.  Sights,  solicited 
the  business,  obtained  his  contract,  and  de- 
livered the  policy;  that  Reeder  paid  the 
premiums  to  Sights,  and  that  Sights  had 
directed  him  to  leave  part  of  his  furniture  in 
the.  house,  and  told  him  that  if  he  would  so 
leave  his  furniture  that  a  vacant  or  unoccu- 
pied permit  or  rid^r  on  the  policy  was  un- 
necessary, and  that  following  the  directions 
of  the  insurance  company's  agent  he  did  not 
Insist  upon  a  permit  or  rider,  and  that  as  a 
consequence  the  house  was  destroyed  by  fire 
at  a  time  when  the  company  tiirough  its 
agent  had  waived  the  terms  of  the  ];>olicy  in 
so  far  as  they  related  to  a  vacancy  of  the 
house.  The  agent  Sights  testified  that  he 
did  not  waive  the  terms  of  the  policy  in  the 
respect  claimed^  by  Reeder,  and  that  he  did 
not  talk  with  Reeder  on  the  gsubject.  There 
was  some  evidence  tending  to  support  the  tes- 
timony of  Sights.  The  evidence  was  in  con- 
flict, and  it  was  the  duty  of  the  jury  to  find 


the  facts  from  the  evidence^  which  It  did  by 
returning  a  verdict  in  favor  of  Bawls,  thus 
accepting  the  evidence  of  Reeder  and  Bawls 
as  against  the  agent  Sights  and  other  wit- 
nesses for  the  insurance  company.  It  was 
a  question  of  credibility  of  witnesses  of 
which  the  Jury  was  the  sole  Judge.  The  ver- 
dict is  not  palpably  against  the  weight  of 
the  evidence,  and  we  are  not  at  liberty  to 
disturb  it  on  this  ground. 

[3]  S.  It  is  insisted  by  the  Insurance  com- 
pany that  the  rule  adopted  in  Kentucky  is 
that  an  insurance  company  agent's  knowl- 
edge respecting  any  material  fact  affecting 
the  risk  is  imputed  to  the  company,  and  the 
company  is  estopped  from  setting  ut>  any  de- 
fense, unless  the  person  dealing  with  the 
agent  knew  of  his  limited  power  and  that  he 
was  exceeding  his  authority,  and  this  rule 
must  be  accepted  as  correct.  But  there  is  no 
evidence  in  this  case  which  shows  that  ei- 
ther feeder  or  Bawls  knew  that  the  agent 
Sights  was  without  authority  to  waive  the 
terms  of  the  policy,  as  Reeder  testifies  he 
attempted  to  do.  The  agent  Sights  solicited 
the  business,  wrote  the  policy  and  d^vered 
it,  and  collected  the  premiums.  We  have 
affirmed  the  rule  that  a  vacancy  clause  in  a 
fire  insurance  policy  can  be  waived  by  the* 
words  or  conduct  of  an  agent  who  is  author- 
ized to  solicit  insurance,  take  the  applica- 
tion, deliver  the  policy,  and  colfect  the  pre- 
miums thereon.  He  need  not  be  clothed  with 
authority  to  issue  policies.  Phoenix  Insur- 
ance Co.  V.  Spiers  &  Thomas,  87  Kj^.  285,  8 
S.  W.  453,  10  Ky.  Law  Rep.  254.  Nothing 
appearing  to  the  contrary,  Boeder  was  with- 
in the  rule  when  he  applied  to  the  agent 
Sights,  who  had  solicited  and  had  written 
his  policy  and  collected  the  premium,  for  a 
vacancy  permit,  and  was  assured  by  the 
agent  Sights  that  no  such  permit  would  be 
necessary  or  required  if  Boeder  would  leave 
some  of  his  household  goods  in  the  house. 
Boeder  had  the  right  to  rely  upon  this  in- 
struction and  waiver  of  the  clause  of  the 
policy  by  the  agent,  and,  having  done  so,  the 
insurance  company  will  not  be  heard  to  say 
that  its  agent  Sights  did  not  possess  the  au* 
thority  to  waive  the  terms  of  the  contract 
under  the  rule'o  often  upheld.  Especially 
is  this  true  when  it  does  not  appear  that  the 
insured  did  know  that  the  agent's  power  was 
limited,  or  that  he  was  without  authority  to 
make  such  waiver. 

While  there  is  a  formal  objection  to  the 
instructions  given  by  the  court,  counsel  for 
appellant  does  not  seriously  insist  that  the 
court  erred  to  the  prejudice  of  appellant  in 
this  regard,  and  we  are  convinced  the  in- 
structions properly  submitted  the  issues  to 
the  Jury. 

Judgment  affirmed. 
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MUTUAL  LIFE  INS.  CO.  OF  NEW  YORK 
y.  EVANS  (two  cases). 

(Court  of  Appeals  of  Kentucky.    Oct  10,  1919.) 

1.  Pleading  ^s»85(3)  —  Ihpossibilitt  to 
Prepasb  in  Time  Geound  fob  New  Tbial. 

Defendant  life  Insurance  company,  which  in 
suits  on  policies  failed  to  file  answers  within 
00  dayji  allowed  on  continuance,  held  entitled 
to  new  trial  on  answers  to  be  filed  by  it  after 
default  Judgments  against  it;  it  having  been 
impossible  for  the  company's  actuaries  to  com* 
pile  the  necessary  data  in  time,  and  its  counsel 
having  proceeded  under  the  impression  the  time 
had  been  extended  beyond  the  00  days. 

2.  Pleading  ^=>d33— Filed  Out  of  Tdcx 
Should  be  Accompanied  with  Swobn 
Statement  Explaining  Delay. 

Under  Civ.  Code  Prac.  f  807a,  subsec.  8,  the 
proper  practice,  when  a  pleading  is  filed  out  of 
time,  is  to  accompany  it  with  an  affidavit  or 

other  sworn  statemmt  explaining  the  delay. 

• 

3.  Pleading  ^=>8($(3)— Explanation  of  Ds- 
LAT  IN  Filing  of  Anbweb  Sufwcibnt. 

Where  defendant's  couns^  when  answers 
were  filed,  was  of  the  opinion  they  were  in  time, 
but  when  advised  of  objection  to  their  being 
filed  as  late,  and  before  motions  for  judgment 
were  submitted,  filed  affidavits  explaining  in  de- 
tail the  cause  of  the  delay  in  filing  the  answers, 
there  was  a  substantial  compliance  with  Giv. 
Code  Prac.  §  807a,  subsec.  3. 

Appeal  from  Circuit  Ck>art,  Logan  Comity. 

ActlODB  by  Will  G.  Evans  and  by  Leslie 
8.  Bvans  against  the  Mutual  Life  Insurance 
Company  of  New  Tork.  From  Judgments  for 
plalntifls,  defendant  appeals.  Berersed,  with 
instructions. 

Grubbs  &  Grubbs  and  Bruce  &  Bullitt,  all 
of  Louisville,  for  appellant. 
L  G.  Mason,  of  Adairville^  for  appellees. 

QUIN,  J.  Appellees  are  policy  holders  in 
the  appellant  company.  The  Will  G.  Evans 
policy  was  issued  in  1895;  that  of  Leslie  S. 
Evans,  in  1897.  The  first  policy  is  for  $2,500, 
the  second  for  |5,000,  and  both  are  20-year 
distribution  policies.  The  payment  of  di- 
vidends was  deferred  until  the  expiration  of 
20  years  from  the  date  of  the  policy.  At- 
tached to  each  policy  was  an  "Adopted  Il- 
lustration" of  the  options  accorded  the  insur* 
ed  at  the  expiration  of  the  20-year  period. 
With  the  exception  of  a  payment  under  one 
of  the  contracts,  the  facts  and  questions  pre- 
sented by  the  two  appeals  are  the  same. 

In  the  Leslie  S.  Evans  case,  insured  elect- 
ed to  take  the  benefits  of  option  B ;  that  is, 
withdraw  in  cash  the  surplus  result  appor^ 
tioned,  and  continue  the  policy  for  its  origi- 
nal amount  as  paid-up  participating  insur- 
ance. Alleging  that  the  cash  reserve  due  un- 
der the  aforesaid  terms  was  $1,891.90,  and 
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the  company  only  agreed  to  pay  the  sum  of 
$814,  suit  was  filed  for  the  difference  of 
$1,077.90.  The  sum  of  $814  was  paid  and  ac- 
cepted without  prejudice  to  the  rights  of 
either  party.  The  amount  involved  in  the 
Will  G.  Evans  case  is  $850. 

Both  petitions  were  filed  in  August,  1917. 
The  September  term  of  the  Logan  circuit 
court  began  on  the  fourth  Monday,  the  24th. 
On  this  date  the  cases  were  continued,  with 
leave  to  the  company  to  file  answers  within 
00  days.  The  00  days  expired  November  23, 
1917,  at  which  time  the  answers  had  not 
been  filed.  At  the  December  rule  day  (De- 
cember 3d)  motions  for  default  Judgments 
were  made.  December  31st  answers  were 
filed  in  the  clerk's  office,  unaccompanied  by 
affidavits  as  to  the  cause  of  delay  in  filing 
same.  .At  the  enduing  February  term  ap- 
pellant moved  that  its  answers  lodged  in 
the  clerk's  office  be  filed  and  noted  of  record. 
It  is  so  stated  in  the  Judgment ;  but  we  do  not 
find  any  such  motion  in  the  record. 

Each  case  was  submitted  on  appellees'  mo- 
tions for  Judgment,  and  on  appellant's  mo- 
tions to  ffie  answers.  Affidavits  of  counsel 
were  filed  in  support  of  their  respective  mo- 
tions. Because  of  its  failure  to  answer  with- 
in the  00  days  allowed,  appellant's  motions 
were  overruled*  those  of  appellees  sustained* 
and  Judgments  entered  for  the  amounts 
daimed  in  the  petitions.  Motions  to  set 
aside  the  foregoing  Judgments  having  been 
overruled,  the  present  appeals  were  taken. 

There  is  but  one  question  involved,  vis.: 
Did  the  lower  court  err  in  refusing  to  per^ 
mit  the  answers  to  be  filed?  The  pleadings 
are  rather  voluminous.  Annexed  to  a 
lengthy  petition  were  many  interrogatories. 
The  answers  are  each  about  80  pages  in 
length. 

From  affidavits  ffied  in  support  of  the  mo- 
tions to  file  the  answers,  we  find  (1)  that 
local  counsel  advised  his  Louisville  associ- 
ates of  the  00-day  extension  Immediately  aft- 
er the  entry  of  the  order;  (2)  that  none  but 
the  company's  actuaries  could  prepare  the 
data  necessary  in  the  drafting  of  the  an- 
swers, and  this  at  the  expense  of  a  great  deal 
of  time  and  labor;  (3)  about  the  time  the 
answers  were  due,  local  counsel  received 
word  that  it  would  be  impossible  to  complete 
the  answers  in  time  for  filing;  (4)  this  fact 
was  communicated  to  ai^ellees'  counsel,  who 
"made  no  objection,  although  he  did  not  say 
that  he  would  consent  or  object  to  its  filing 
after  that  date";  (5)  the  answers  were  not 
received  until  December  31st,  when  they  were 
filed ;  (0)  the  company  was  unable  to  prepare 
or  ffie  the  answers  before  said  date  because, 
in  addition  to  the  time  and  labor  necessary 
to  correctly  answer  the  interrogatories,  a 
large  number  of  similar  suits  were  pending 
in  the  state,  in  which  answers  had  to  be  fil- 
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ed;  (7)  besides  the  actuaries,  many  of  the 
company's  officials,  its  counsel,  and  a  force 
of  clerks  gave  a  large  portion  of  their  time 
during  the  summer  and  fall  of  1917  in  the 
preparation  of  these  answers. 

Many  points  are  urged  for  a  reversal.  The 
fli-st  is  that  the  petitions  and  annexed  inter- 
rogations were  long  and  Involved,  and  con- 
siderable time  was  necessary  in  the  prepara- 
tion of  the  answers.  We  think  this  is  quite 
true.  In  the  second  place,  it  is  said  the  de- 
lay was  not  due  to  any  lack  of  diligence  on 
the  part  of  the  company  or  its  cotmsel.  It  is 
apparent  that  counsel  devoted  much  time  to 
the  several  cases,  but  no  part  of  the  month 
of  July,  as  stated  In  one  of  the  affidavits, 
because  the  suits  were  not  filed  until  August. 

The  third  reason  assigned  is  misunder- 
standing of  counsel  as  to  a  further  extension 
Of  time.  It  is  not  stated  in  the  affidavits  In 
support  of  the  motions  to  file  the  answers 
that  the  request  was  made  of  appellees  be- 
fore the  expiration  of  the  60  days,  though 
one  of  the  Louisville  attorneys  notified  local 
counsel  about  November  19th  that  It  would 
be  necessary  to  secure  additional  time  to  file 
the  answer ;  on  the  contrary,  appellees'  coun- 
sel states  that  no  such  request  was  made 
until  the  time  for  filing  had  expired.  The 
first  communication  received  by  him  on  the 
subject  was  dated  December  7th;  this  was 
4  days  after  the  filing  of  appellees'  motions 
for  a  default  judgment. 

[1]  We  have  recently  written  that  where  a 
judgment  is  entered  by  default,  due  to  a  gen- 
uine misunderstanding  between  counsel  and 
his  client,  upon  proper  diligence  being  shown, 
It  would  be  set  aside.  Rosen  v.  Galizio,  184 
Ky.  367,  212  S.  W.  104.  The  fact  shown  by 
the  records  in  the  instant  appeals  do  not 
present  as  strong  a  case  for  appellant  as  in 
the  case  above  referred  to;  still  the  facts 
and  circumstances  are  such  as  entitled  ap- 
pellant to  a  new  trial  in  each  of  the  cases. 
It  is  clear  that  no  request  for  additional 
time  was  made  of  appellees'  counsel  before 
the  expiration  of  the  60  days.  There  was  no 
bad  faith  on  his  part;  no  breach  of  profes- 
sional courtesy;  no  violation  of  any  agree- 
ment 

It  is  equally  as  certain  that  Louisville 
counsel  were  proceeding  under  the  distinct 
impression  that  the  time  had  been  extended. 
This  assurance  was  received,  not  only  by 
letter  in  response  to  one  written  to  their 
local  counsel  November  19th,  stating  the  ne- 
cessity of  securing  further  time,  but  also  in 
a  personal  interview  with  said  counsel.  The 
preparation  of  these  pleadings  was  In  charge 
of  the  attorneys  in  Louisville;  the  data  nec- 
essary had  to  be  furnished  from  the  home 
office  in  New  York,  and  required  the  services 
of  counsel,  actuaries,  and  clerks;  their  con- 
text is  complicated  and  technical.  The  suit 
was  pending  in  Logan  county,  when  local 


counsel  was  employed.  Counsel  for  appellees 
did  not  reside  at  the  cc^unty  seat  Court 
was  not  in  session  when  the  60  days  expired, 
and  the  answers  were  filed  before  the  begin- 
ning of  the  succeeding  term. 

The  courts  of  this  state  have  adopted  what 
might  be  termed  a  liberal  policy  relative  to 
the  filing  of  pleadings.  Under  the  Practice 
Act  of  1902  (Civ.  Code  Prac.  {  367a,  subsec 
11),  the  local  court  may,  in  its  discretion, 
allow  a  pleading  to  be  filed  after  it  is  due. 
In  the  filing  of  pleadings  and  setting  aside 
of  default  judgments  the  courts  have  gener- 
ally been  allowed  a  broad  discretion,  and  one 
that  will  not  be  interfered  with  unless  abus- 
ed. Green  v.  Commonwealth,  152  Ky.  239, 
153  S.  W.  242;  Callahan  Construe.  Co.  v 
Williams,  160  Ky.  814,  170  S.  W.  203;  Algee 
V.  Algee,  168  Ky.  362. 182  S.  W.  197 ;  Hardes- 
ty  V.  Mt  Eden,  86  S.  W.  687,  27  Ky.  Law 
Rep.  745;  Weldon,  etc,  v.  Flnley,  104  S.  W. 
701,  81  Ky.  ^Law  Rep.  1050. 

The  ends  of  Justice  will  be  the  better  sub- 
served by  permitting  parties  to  plead  to  an 
issue  and  proceed  to  a  trial  of  their  contro- 
versy, and  to  the  rendition  of  a  judgment  in 
conformity  to  the  facts  on  the  merits  of  the 
case,  rather  than  let  one  litigant  advantage 
at  the  other's  expense  through  a  genuine  mis- 
understanding of  counsel. 

[i,  9}  The  proper  practice,  when  a  pleading 
Is  filed  out  of  time,  is  to  accompany  it  with 
an  affidavit  or  other  sworn  statement  ex- 
plaining the  delay.  Civ.  Code  Prac  |  367a, 
subsec  8.  At  the  time  the  answers  were  filed 
in  the  clerk's  office,  appellant's  counsel  was 
of  the  opinion  they  were  in  time;  but  when 
advised  of  the  objection  to  their  being  filed, 
and  before  the  motions  for  judgm^it  were 
submitted  to  the  court,  several  affidavits 
were  filed,  explaining  in  detail  the  cause  of 
the  delay..  This  was  a  substantial  compli- 
ance with  the  Code  provision,  ce;^inly  a 
sufficient  one  under  the  circumstances  dis- 
closed by  these  records.  Unnecessary  or  un- 
reasonable delays  or  derelictions  on  the  part 
of  litigants  or  counsel,  in  the  absence  of  sat- 
isfactory explanation,  should  not  be  tolerat- 
ed by  the  courts.  Litigation  should  be  dis- 
posed of  with  reasonable  and  seasonable  dis- 
patch. Strader  v.  Strader,  163  Ky.  356,  173 
S.  W.  793 ;  Southern  Ins.  Co.  v.  Johnson,  140 
Ky.  485,  131  S.  W.  270;  New  York  Life  Ins. 
Co.  V.  Long,  177  Ky.  445,  197  S.  W.  948; 
United  States  F.  &  G.  Co.  v.  Com.,  for  Use, 
etc,  101  S.  W.  360,  31  Ky.  Law  Rep.  35. 

Inasmuch  as  appellees  were  in  no  wise  re- 
sponsible for  the  delay,  they  should  not  be 
compelled  to  incur  any  costs  Incident  there- 
to. These  costs  must  be  borne  by  appellant, 
including  the  costs  on  these  appeals. 

The  judgment  of  the  lower  court  in  each 
case  is  reversed,  with  instructions  to  permit 
the  answers  to  be  filed,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 
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THOMAS  ▼.  OOMMONW^lAI/TH. 

(Court  of  Appeals  of  Kentucky.    Oct  8,  1919.) 

1.  Criminal  Law  «B»8e9a)— ADiaaaoBnJTT 
OF  Evidence  or  Othes  Dibconnxctbd 
Cbihe. 

On  prosecution  for  a  particular  crime,  evi- 
dence showing  tiiat  accused  has  committed  an- 
other crime  wholly  independent  of  that  charged 
is  Inadmissible,  except  where  the  evidence  tends 
directly  to  prove  defendant's  guilt  of  the  crime 
charged,  or  proves  such  particular  matters  as 
the  identity  of  accused,  or  his  motive,  inten- 
tion, or  knowledge. 

2.  CKoavfAL  Law  «s»869<2)  —  Evidbngb  or 
Othbb  Cbdie  Admissible  When  Closely 
Connected  in  Point  of  Time. 

Evidence  of  the  commission  by  defendant 
of  a  crime  other  than  that  charged  is  admissible 
when  the^  two  offenses  were  so  linked  together 
in  point  of  time  or  circumstance  that  one  can- 
not be  fully  shown  without  proving  the  other. 

8.  Cbiminal  Law   «s»722)i  —  Rbmabkb  ov 

PBOSECTTTINa    ATTORNEY   AS   TO    OtHEB    Of- 

IBNSBS  Not  Impbopeb. 
The  opening  statement  of  the  common- 
wealth's attorney,  referring  to  the  fact  that  de- 
fendant, besides  killing  the  person  whose  death 
was  charged,  had  .killed  another  man  and 
wounded  a  third,  held  not  improper,  in  view  of 
the  circumstance  that  the  other  killings  were 
part  of  the  transaction,  necessary  to  be  shown. 

4.  Cbiminal  Law  e=s»829(l)  —  Refubai.  of 
Instruction  Covebbd  by  One  Given  Not 
Bbb^b. 

The  refusal  to  give  a  tendered  instruction, 
though  correct,  is  not  error,  when  such  instrue- 
tion  is  substantially  embraced  in  those  given. 

6.  Homzoidb   ^s»260— Bvidenob    Suffaoibnt 
to  Show  Willfui.  Mitbdeb. 
Evidence  held  to  sustain  conviction  of  will- 
ful murder. 

Appeal  from  Circuit  Court,  Harlan  County. 

Delbert  Thomas  was  convicted  of  willful 
murder,  and  he  appeals.    Affirmed. 

Hall  &  Jones,  of  Harlan,  for  appellant 
Chas.  H.  Morris,  Atty.  Gen.,  and  Overton 

5.  Hogan,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 


QUIN,  J.  Appellant  was  indicted  for  the 
willful  murder  of  Richard  Johnson,  and  upon 
a  trial  was  found  guilty,  and  his  punishment 
fixed  at  death.  He  was  employed  in  the 
mines  at  Benham,  Ky.,  in  the  capacity  of  a 
motorman,  and  on  Sunday,  April  6,  1919,  the 
day  of  the  killing,  he  had  been  with  his  wife 
to  visit  some  relatives  in  the  community. 
They  started  for  their  home  about  6  o'clock 
In  ^  the  evening.  Appellant  stopped  at  the 
home  of  some  foreigners  and  purchased  four 
bottles  of  a  substance  called  ''Julep" — ^by  some 
referred  to  as  wine  or  elder.  He  continued 
ills  way  towards  home,  but  before  reaching 
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the  bouse  be  Btxafff^  tt  a  hydrant  near  by 
and  talked  to  bis  biotber-ln-law,  and  they 
drank  some  of  the  liquor.  Appellant  then 
went  borne,  where  his  wife  served  supper  on 
the  porch.  After  supper  be  went  into  the 
house  and  came  out  with  a  shotgun,  and  said 
be  was  going  over  to  inquire  about  his  broth- 
er. He  shot  the  gon  onoe  or  twice  19  the 
yard,  and  an  effort  was  made  to  get  the  gun 
from  blm.  He  called  at  bis  father's  home, 
and  it  was  again  attempted  to  get  the  gun, 
and  this  they  succeeded  In  doing  after  strug- 
gling for  an  hour  or  more.  In  the  meantime 
the  appellant  bad  been  consuming  more  of 
the  "Julep"  and  had  given  of  same  to  differ- 
ent friends.  Deprived  of  his  gun,  be  en- 
deavored to  secure  bis  brother-in-law's  pistol, 
and,  this  being  refused  him,  be  upset  practi- 
cally everything  in  his  brother-in-law's  bouse, 
in  bis  search  for  a  weapon.  Appellant  and  bis 
brother-in-law  lived  in  the  same  building,  but 
in  separate  apartments.  After  he  had  been 
relieved  of  bis  gun,  be  got  into  an  altercation 
with  bis  sister's  husband,  and  tried  to  cut 
him  with  a  knife,  and  when  bis  sister  en- 
deavored to  interfere  be  grabbed  her  by  the 
hair  and  bandied  her  rather  roughly.  As 
soon  as  the  brother-in-law  could  extricate 
himself  from  the  appellant,  be  and  bis  wife 
left  home. 

Dan  Cain,  who  lived  near  appellant,  bad 
been  to  a  church  in  the  neighborhood.  Be- 
tnrning  borne,  he  beard  a  great  deal  of  noise 
in  the  direction  of  the  Thomas  bouse,  such 
as  the  breaking  of  glass  and  the  screams  of 
a  woman.  Being  a  friend  of  the  family  and 
not  desiring  to  become  involved  in  what  he 
thoogbt  was  a  family  disturbance,  be  decided 
he  would  report  the  matter  to  an  officer.  Aft- 
er a  time  Cain  located  decedent,  Richard 
Johnson,  a  deputy  sheriff,  and  accompanied 
him  to  the  scene  of  the  trouble.  It  was  dark 
at  the  time.  Cain  testified  tbat  as  they  ap- 
proached the  Thomas  bouse  some  one  met 
them  near  a  shed  a  short  distance  from  the 
bouse;  that  Johnson  started  to  speak,  but 
witness  did  not  understand  what  he  said,  be- 
cause at  that  time  be  (Johnson)  was  struck 
with  some  blunt  instrument  and  fell.  B^ng 
unarmed,  Cain  fled.  While  fleeing,  be  beard 
something  strike  on  a  nearby  rock,  as  If  it 
had  been  thrown  at  him.  He  stopped  and 
looked  back,  saw  some  one  bending  over 
Johnson,  and,  fearful  tbat  he  might  be  killed, 
he  continued  his  flight  and  was  twice  fired 
upon.  As  soon  as  possible  he  summoned  a 
number  of  men,  and  they  returned  to  the 
place  of  the  shooting.  After  much  searching 
they  found  the  dead  body  of  Johnson. 
Thomas  was  nowhere  to  be  seen. 

Thomas,  after  he  had  killed  Johnson,  went 
to  the  home  of  bis  father,  and  also  to  one  or 
two  neighbors,  and  at  each  of  these  places 
be  endeavored  to  get  some  cartridges.  This 
was  somewhere  near  midnight.    He  offered 
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one  of  these  pei^ons  pdy  for  the  cartridges. 
When  asked  what  he  wanted  with  them,  he 
replied  that  he  had  kiUed  a  feUow,  had  killed 
Johnson;  and,  when  refused  the  cartridges, 
he  offered  to  give  him  a  watch  for  some 
shells.  The  watch  was  that' of  Johnson.  Ap- 
pellant at  the  time,  not  only  had  Johnson's 
watch,  but  he  had  his  pistol,  badge,  and  mon- 
ey. Appellant  stated  to  one  of  the  witnesses 
something  about  not  liking  Johnson,  or  John- 
son's not  liking  him.  Appellant  went  to  the 
home  of  a  neighbor;  while  the  latter  was 
asleep,  he  got  nearly  a  whole  box  of  cartridg- 
es off  the  mantel ;  this  was  about  midnight 
Early  the  next  morning  appellant  stated  to 
another  witness  that  he  guessed  there  would 
be  two  fellows  that  never  would « arrest  any 
one  else. 

Appellant  was  next  seen  that  same  morn- 
ing on  a  train  going  in  the  direction  of  Pine- 
ville.  There  he  met  up  with  two  officers,  and 
in  attempting  to  arrest  him  one  of  the  officers 
was  killed  and  the  other  wounded.  Later 
Uuring  the  day,  which  was  the  day  following 
the  tragedy,  he  was  seen  by  the  men  who 
were  looking  for  him,  and  when  they  called 
upon  him  to  surrender  he  sought  shelter  be- 
hind a  pile  of  ties.  Many  shots  were  ex- 
changed between  appellant  and  members  of 
the  posse;  he  finally  surrendered  and  was 
taken  to  jalL  He  still  had  Johnson's  watch 
and  pistol  and  some  of  his  money,  and  to 
some  of  these  men  he  stated  he  had  killed 
Johnson ;  to  others  he  said  he  did  not  know 
who  had  been  killed.  Appellant  did  not  tes- 
tify upon  the  trial. 

Counsel  for  appellant  has  asked  that  the 
case  be  reversed,  because  the  verdict  is  not 
authorized  by  the  evidence,  and  because  of 
in4>roper  instructions  and  misconduct  of 
counsel  for  the  commonwealth  in  stating  the 
case  to  the  jury.  We  will  take  these  in  their 
inverse  order.  The  commonwealth's  attorney 
in  his  opening  statement  referred  to  the  fact 
that  appellant,  besides  killing  Johnson,  had 
killed  another  man  and  wounded  a  third; 
and  it  is  insisted  this  argument  was  highly 
prejudicial,  and  such  as  entitled  appellant  to 
a  new  trial. 

[1,  2]  The  general  rule  is  that,  on  the  pros- 
ecution of  a  particular  crime,  evidence  which 
in  any  manner  shows  or  tends  to  show  that 
accused  has  committed  another  crime,  whol- 
ly Independent  of  that  for  which  accused  is 
being  tried,  Is  irrelevant  and  inadmissible. 
There  are  several  well-recognized  exceptions 
to  this  rule,  however,  and  these  exceptions 
are  founded  on  as  much  wisdom  and  justice 
as  the  rule  itself.  The  general  rule  does  not 
apply  where  the  evidence  of  another  crime 
tends  directly  to  prove  defendant's  guilt  of 
the  crime  charged.  Evidence  of  other  crimes 
is  admissible  to  prove  particular  matters, 
such  as  the  identity  of  accused ;  also  the  mo- 
tive, intention,  or  knowledge.  Such  evidence 
is  likewise  admissible  when  two  or  more 


crimes  are  so  linked  together  in  point  of  time 
or  circumstance  that  one  cannot  be  fully 
showA  without  proving  the  other.  16  C-  J* 
586  et  seq. ;  8  R.  O.  L.  Criminal  Law,  §  194; 
Morse  v.  Commonwealth,  129  Ky.  294,  111  S. 
W.  714,  33  Ky.  Law  Rep.  831,  894.  There 
was  no  evidence  before  the  jury  as  to  the 
second  killing,  except  that  one  of  the  wit- 
nesses, in  answer  to  a  question  by  the  com- 
monwealth's   attorney,    made   this    answer: 

"What  did  he  say  when  he  gave  you  the 
watch?  A.  He  asked  how  many  men  he  killed. 
We  told  him  he  killed  two  and  shot  another 
one.** 

And  this  answer  was  not  objected  to.  The 
theory  of  the  appellant  is  that  the  concoction 
did  not  make  him  drunk,  but  made  him  in- 
sane, and  therefore  he  was  not  responsible  for 
anything  he  may  have  done. 

[3]  When  we  consider  the  circumstances 
surrounding  the  killing  of  Johnson,  the  tak- 
ing of  his  pistol,  badge,  etc.,  appellant's 
flight,  securing  a  supply  of  cartridges,  state- 
ments made  to  different  ones  that  night  that 
he  had  killed  Johnson,  resisting  the  officers 
In  their  effort  to  arrest  him,  all  occurring 
within  the  space  of  a  few  hours,  and  then  his 
final  effort  to  prevent  arrest,  we  cannot  say 
the  remarks  of  the  commonwealth's  attorney 
were  impr<^;)er.  Garman  v.  Commonwealth, 
183  Ky.  455,  209  S.  W.  528,  Is  a  case  present- 
ing facts  quite  similar  to  those  here  involved, 
especially  on  the  question  of  the  competency 
of  evidence  of  other  crime,  and  in  spiking 
on  this  subject  we  said: 

"When  the  commission  of  the  act  charged  in 
the  indictment  is  practically  admitted  by  the 
accused,  who  seeks  to  avoid  criminal  responsi- 
bility therefor  by  relying  on  a  lack  of  intent 
or  want  of  guilty  knowledge^  evidence  of  the 
commission  by  him  of  similar  independent  of- 
fenses before  or  after  that  upon  which  he  is 
being  tried,  and  having  no  apparent  connection 
therewith,  is  admissible  to  prove  such  intent  or 
knowledge." 

In  said  opinion  will  be  found  a  discussion 
as  to  the  admissibility  of  evidence  of  other 
crimes  so  close  in  point  of  time  as  to  be  prac- 
tically inseparable. 

It  is  claimed  the  court  erred  in  refusing  to 
give  two  tendered  instructions.  It  is  doubt- 
ful if  appellant  was  entitled  to  the  requested 
instructions ;  but  instruction  No.  6,  given  by 
the  court,  embodied.  In  substance,  the  theory 
presented.  The  court  told  the  jury  that,  al- 
though they  might  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  appellant 
killed  Johnson,  yet  if  they  further  believed 
from  the  evidence  that  at  the  time  of  the  kill- 
ing the  defendant  was  not  voluntarily  drunk, 
but  was  of  unsound  mind  ftom  the  effects  ef 
wine  or  other  liquors  which  he  did  not  know 
would  affect  his  mental  faculties,  and  that 
he  was  without  sufficient  reason  to  know 
what  he  was  doing,  or  had  not  sufficient  rea- 
son to  know  right  from  wrong,  or  that  as  a 


Digitized  by  LjOOQIC 


Ky.) 


THOMAS  V.  COMMONWBJALTH 

(£14  S.W.) 


931 


result  of  mental  unsoundness  he  had  not  suf- 
ficient will  power  to  govern  his  actions,  by 
reason  of  some  insane  impulse  which  he  could 
not  resist  or  control,  then  he  should  be  ac- 
quitted on  the  ground  of  insanity. 

[4]  The  refusal  to  give  a  tendered  instruc- 
tion, though  correct,  is  not  error,  when  said 
instruction  is  substantially  embraced  in  those 
given.  No  eomplaint  is  made  of  the  other 
instructions,  which  are  in  the  usual  form 
and  include  instructions  <m  manslaughter 
and  insanity. 

[5]  Appellant  insists  there  was  no  evidence 
to  support  the  verdict  of  the  jury,  but  with 
this  contention  we  cannot  agree.  It  is  testi- 
fied by  some  of  the  witnesses  with  whom  ap- 
pellant worked  that  he  bore  a  good  reputa- 
tion. It  is  also  shown  that  he  did  take  a 
drink  every  now  and  then  and  had  been 
drunk  before.  It  is  not  denied  that  appellant 
killed  Johnson;  the  defense  being  that  he 
was  rendered  insane  through  the  effect  of  the 
Julep  he  drank.  Appellant  had  the  benefit, 
not  only  of  the  usual  instruction  on  insanity, 
but  of  the  special  theory  advanced  by  his 
counsel,  as  covered  by  instruction  No.  6.  He 
did  not  leave  his  victim  until  he  had  taken 
from  him  his  money,  watch,  badge,  and  pis- 
tol. The  latter  he  used  quite  extensively  the 
next  day.  There  is  testimony  he  knew  he 
had  killed  Johnson,  and  he  made  rather  sub- 
stantial preparations  to  defend  himself  that 
same  night  in  the  acquisition  of  a  good  sup- 
ply of  cartridges.     Some  of  those  he  used 


with  deadly  effect  upon  another  officer,  and 
iater  held  at  bay  a  number  of  armed  men 
seeking  to  capture  him. 

In  Harris  v.  Ck>mmonwealth,  183  Ky.  542, 
209  S.  W.  509,  a  verdict  imposing  the  death 
penalty  was  affirmed.  There  the  defense  was 
that  from  insanity  or  drunkenness,  or  both, 
the  appellant  did  not  knowingly  commit  the 
criime;  that  he  had  no  recollection  or  knowl- 
edge of  what  he  did  for  more  than  an  houir 
before  the  killing  until  some  six  or  seven 
hours  thereafter.  The  main  contention  in 
that  case  was  the  failure  to  give  an  instruc- 
tion on  voluntary  manslaughter;  the  court 
holding  the  appellant  was  not  entitled  to 
such. 

We  have  written  in  a  number  of  cases  that 
the  verdict  of  a  properly  instructed  jury  on  a 
question  of  fact  will  not  be  interfered  with 
upon  appeal*  unless  the  mistake  is  so  fla- 
grantly against  the  evidence  as  to  make  it 
appear,  at  first  blush,  that  the  jury  was  in- 
fluenced by  passion  and  prejudice.  Ratclifl 
V.  Commonwealth,  182  Kj.  247,  206  S.  W.  497, 
and  the  cases  therein  referred  to.  ^  The  courts 
must  not  encroach  upon  the  province  of  the 
jury.  The  jury  has  found  appellant  guilty, 
and  fixed  his  punishment  at  death ;  but  after 
a  careful  study  of  the  record  before  us  we 
cannot  find  any  ground  that  would  warrant 
ua  in  setting  aaide  the  Judgment  appealed 
from. 

The  judgment  is  afi^med ;  whole  court  sit- 
ting. 
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WOODLET  T^  BBOKNELIi.     (No.  2138.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
June  4,  1919.    On  Motion  for  Rehear- 
ing, June  26,  1919.) 

1.  Adtebsb  Po8SBBsi(yN  ^=s>98  —  Notorious 
Adverse  Possession  Controls  Construc- 
tive Possession  oi*  Owner. 

Where  one  havinf  a  deed  to  land  took  actaal 
possession  of  part  of  a  20-acre  tract,  all  outside 
the  calls  of  his  deed,  making  adverse  claim  to 
all  of  it,  his  adverse  possession  extended  to  all 
the  tract,  provided  hia  claim  was  of  sufficient 
notoriety;  the  true  owner  not  having  actaal 
possession  of  any  of  his  land,  so  that  rule  giv- 
ing priority  to  his  constructive  possession  had 
no  application,  and  this  though  the  adverse 
occupant  erroneously  believed  his  deed  covered 
the  tract. 

On  Motion  for  Rehearing. 

2.  JUDOBfENT  ^=s>712— As  Evidence  of  Tetlk 
Not  Conclusive  as  to  Third  Persons. 

Judgment,  in  suit  to  remove  cloud  from  title 
by  S.  against  the  unknown  heirs  of  F.  and  R., 
in  terms  simply  vesting  title  in  S.,  waa  not,  in 
trespass  to'  try  title  by  S.'a  grantee  against  a 
third  person,  evidence  of  the  facta  recited  In 
S.'s  petition,  that  by  loet  deeds  F.,  patentee  of 
the  land,  had  conveyed  to  R.,  and  R.  had  con- 
veyed to  I*.,  grantor  of  S.— that  is,  that  L.  had 
acquired  title—though  if  the  lapse  of  time  was 
sufficient  to  justify  the  presumption  that  F.  was 
dead  when  S.'s  suit  was  filed,  the  judgment 
would  be  prima  fade  evidence  of  title  in  S. 

3.  Trespass  to  Try  Title  «=>47(1>— Judg- 
ment That  Plaintiff  Tabxs  Nothing  Di- 
vests Him  of  All  Trnjc. 

Legal  effect  of  judgment  f6r  defendant  In 
trespass  to  try  title,  that  plaintiffs  take  nothing, 
is  to  divest  the  plaintiffs  of  whatever  title  they 
have  at  the  time. 

4.  Judgment  ^=»682(1)— Against  PLAiNnFF 
IN  Trespass  to  Try  Title  Binds  all  Sub- 
sequent i^RANTEES. 

Judgment  against  plaintiffs  in  trespass  to 
try  title,  with  its  effect  of  divesting  them  of 
whatever  title  they  have  at  the  time,  is,  under 
Rev.  St  art.  7758,  binding  on  all  who  there- 
after deraign  title  through  them. 

Appeal  from  District  Court,  Harrison 
County;   P.  O.  Beard,  Judge. 

Suit  by  O.  T.  Becknell  against  H.  H.  Wood- 
ley.  Judgment  for  plaintiff, .  and  defendant 
appeals.  Reversed  and  remanded  for  new 
trial. 

Cary  M.  Abney  and  H.  T.  Lyttleton,  both 
of  Marshall,  for  appellant. 
Bibb  &  Bibb,  of  Marshall,  for  appellee. 

HODGES,  J.  This  suit  originated  in  a 
dispute  over  the  location  of  a  boundary  line. 
The  John  Findley  survey,  of  whidi  the  land 
involved  is.  a  part,  was  patented  to  John 
Findley  in  1845.  The  appellant  owns  land 
on  the  north,  and  the  appellee  owns  land  on 


the  south,  of  the  disputed  line;  both  tracts 
being  in  the  Findley  survey.  The  land  in 
controversy  covers  about  20  acres.  In  1917 
the  appellee  filed  this  suit  in  the  form  of  an 
action  of  tres^Miss  to  try  title.  The  appel- 
lant answered  by  a  plea  of  not  guilty,  and 
further  pleaded  a  title  by  adverse  possession 
extending  over  a  period  of  10  years. 

The  case  was  tried  without  a  jury,  and 
the  court  found  that  the  true  boundary  line 
was  at  the  place  <daimed  by  the  appellee. 
He  further  found  that  the  appellant  bought 
his  tract  of  land  and  went  into  possession  in 
1890,  and  soon  thereafter  received  a  deed 
from  his  grantor;  that  he  cleared  and  in- 
closed with  a  fence  about  1^  scfpr  of  the 
land  in  controversy,  and  had  continuously 
used  and  occupied  the  land  so  inclosed  for 
more  than  10  years  before  the  institution  of 
this  suit,  believing  that  the  entire  20  acres 
was  within  the  calls  of  his  deed,  and  that 
the  line  claimed  by  him  was  the  true  bound- 
ary between  his  land  and  that  owned  by  the 
appellee;  that  he  also  during  that  time  had 
cut  timber  from  the  land  lying  outside  of  his 
inclosure.  From  these  facts  he  deduced  the 
following  conclusions  of  law: 

That  the  appellant  had  established  title 
to  the  1%  acres  by  limitation ;  that  his  title 
by  limitation  extended  no  further,  for  the 
following  reasons: 

"(a)  That  there  could  be  only  one  construc- 
tive possession  of  the  land  in  controversy  at 
one  and  the  same  time,  and  that  Becknell  claim- 
ing by  deed  to  the  true  boundary  line,  which 
indudes  tiie  land  in  controversy,  would  destroy 
Woodley'a  claim  to  an  erroneous  boundary  line, 
and  would  prevail  over  Woodley's  daim. 

"(b)  That  Woodley's  daim  to  the  land  in  con- 
troversy* being  made  upon  the  mistaken  belief 
that  the  south  boundary  line,  as  daimed  by  him, 
was  the  true  boundary  line,  did  not  give  him 
any  constructive  possession  to  the  land  in  con- 
troversy." 

Upon  those  findings  and  conduslons  the 
court  rendered  a  Judgment  In  fkvor  of  the 
appellee  for  all  of  the  land  in  oontroveray, 
except  the  1^  acres. 

The  appellant  contends  that  Judgment 
should  have  been  rendered  in  his  favor  for 
the  entire  amount,  for  two  reasons:  0)  Be- 
cause the  plaintiff  failed  to  connect  himself 
with  Findley,  the  original  patentee;  and  (^ 
because  under  the  facts  proven  upon  the  trial 
the  appellant  was  entitled  to  judgment  for 
all  of  the  land  in  dispute  under  his  plea  of 
adverse  possession.  The  appellee  proved  a 
paper  title  to  the  land  in  dispute  ba<^  to 
Robert  O.  Lusk,  who  conveyed  to  Wm.  Aker 
on  April  20,  1846.  For  the  purpose  of  con- 
necting Lusk  with  Findley,  the  patentee,  ap- 
pellee offered  in  evidence  the  pleadings  and 
judgment  in  a  suit  filed  by  E.  L.  Stratton, 
appellee's  grantor,  in  1913,  against  the  un- 
known heirs  of  John  Findley  and  Joseph 
Rowe.   That  was  a  suit  to  remove  doud  from 
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title.  In  the  original  petition  filed  therein 
It  was  alleged  that  Flndley  had  conveyed  to 
Bowe,  and  that  Rowe  had  conveyed  to  Lusk. 
The  Judgment  rendered  in  that  suit  was  for 
the  plaintiff,  granting  the  relief  prayed  for. 
That  judgment  was  sufficient  to  establish, 
prima  facie,  a  title  connecting  appellee  with 
Flndley,  the  patentee.  The  appellant  offer- 
ed in  evidence  an  original  petition  filed,  and 
a  judgment  rendered,  in  a  suit  by  the  chil- 
dren of  John  Fhidley  in  1876  against  H.  A. 
Woodley,  under  whom  appellant  claims.  The 
petition  in  that  case  shows  that  the  plaintiffs 
therein  were  claiming  title  to  the  Findley 
survey  by  inheritance  from  their  father. 
The  judgment  rendered  was  merely  that  they 
take  nothing  by  their  suit.  The  appellant 
contends  that. the  legal  effect  of  that  judg- 
ment was  to  divest  the  heirs  of  John  Findley 
of  all  title  they  had  in  the  Findley  tract  of 
land  in  1876,  and  that  Stratton's  suit  against 
them  as  unknown  heirs  in  1913  was  of  no 
value  in  establishing  the  missing  link  in  ap^ 
pellee*s  paper  title. 

The  purpose  of  the  suit  filed  by  Stratton 
against  the  unknown  heirs  of  Findley  and 
Rowe  was,  not  to  secure  a  judicial  transfer 
of  title  from  those  heirs,  but  to  judicially 
determine  and  declare  that  their  apparent 
title  was  in  fact  no  title.  Howard  ▼.  Davis, 
6  Tex.  174;  Sharon  v.  Tucker,  144  U.  S.  533, 
12  Sup.  Ct  720,  86  L.  Ed.  532;  1  Pomeroy, 
Eq.  Jur.  §  171.  If  the  facts  alleged  by  Strat- 
ton in  his  original  petition  were  true,  Find- 
ley during  his  lifetime  had  conveyed  the 
land  to  Rowe,  and  Rowe  had  conveyed  it  to 
Lusk.  The  judgment  rendered  in  that  suit 
is  founded  upon  the  assumption  that  those 
facts  were  established  upon  the  trial,  and  no 
effort  was  made  tn  the  trial  of  this  case  to 
show  to  the  contrary.  It  may  be  conceded 
that  the  appellant  was  not  bound  by  that 
judgment,  not  being  a  party  to  the  suit,  and 
was  therefor^  at  liberty  to  reopen  and  con- 
test those  issues  of  fact;  but  that  was  not 
done.  The  legal  effect  of  the  judgment 
against  the  heirs  of  Findley  in  1876  was 
merely  to  determine  that  they  then  had  no 
title.  That  judgment  might  be  sustained  up- 
on proof  of  the  very  facts  alleged  by  Stratton 
in  his  suit — that  is,  tbat  the  ancestor  of 
those  heirs  had  during  his  lifetime  conveyed 
the  property  to  other  parties. 

[1]  The  second  proposition  presents  a  dif- 
ferent question.  The  court  finds  that  appel- 
lant had  been  in  the  actual  i>ossession  of  the 
1%  acres  of  the  disputed  land  for  more  than 
10  years  prior  to  this  suit,  and  that  he  had 
been  claiming  the  entire  tract  as  being  with- 
in the  calls  of  his  deed.  The  evidence  shoves 
that  during  that  time  he  had  cut  timber  from 
that  part  of  the  land  lying  outside  of  his  in- 
closure.  The  fact  that  his  claim  was  found- 
ed upon  the  belief  that  the  land  was  within 
the  description  contained  in  his  deed,  or  that 
he  was  mistaken  as  to  the  boundary  of  his 
own  land,  was  not  sufiicient  to  defeat  the 


legal  oonsequencee  of  an  adverse  possession 
for  the  statutory  period.  Porter  v.  Miller, 
76  Tex.  5»3,  13  S.  W.  655,  14  S.  W.  334;  Id., 
84  Tex.  204,  19  S.  W.  467.  The  statute  pro- 
vides that  adverse  possession  of  a  part  of  a 
tract  of  land  may  embrace  as  much  as  160 
acres.  Article  5676,  Rev.  Civ.  Statutes. 
As  supporting  the  ruling  of  the  court,  the 
appellee  refers  to  the  following  cases: 
Bracken  v.  Jones,  63  Tex.  184;  Holland  v. 
Nance,  102  Tex.  177,  114  S.  W.  346;  Smith  v. 
Jones,  103  Tex.  632,  132  S.  W.  469,  31  U  R. 
A.  (N.  8.)  153 ;  and  others  of  similar  import 
Those  cases  hold  that  a  mere  encroachment 
upon  the  land  of  another  under  a  mistake 
as  to  the  location  of  the  true  boundary  line 
is  not  alone  sufficient  to  give  notice  to  the 
owner  of  an  adverse  claim  extending  beyond 
the  limits  of  the  actual  inclosure.  In  this 
case  the  proof  shows  that  the  adverse  claim 
was  to  the  entire  tract  in  dispute,  tliat  it 
originated  at  the  time  the  appellant  took 
possession,  and  that  a  tenant  house  had  been 
erected  on  the  1^  acres.  The  case  of  Porter 
V.  Miller,  supra,  is,  we  think,  more  in  point 
upon  this  proposition.  See,  also.  Fielder  ▼. 
Houston  OU  Go.  (Com.  App.)  208  S.  W.  ISa 

The  rule  which  gives  priority  to  the  con- 
structive poeseMon  of  the  true  owner  ap- 
plies only  when  the  true  owner  is  in  actual 
possession  of  some  part  of  the  tract  to  which 
the  land  in  dispute  belongs.  The  record  here 
shows  that  the  owner  was  hot  in  possession 
of  any  part  of  this  land  till  after  the  period 
of  limitation  had  been  completed. 

We  are  of  opinion  that  the  court  erred  in 
his  conclusions  of  law,  in  holding  that  the 
appellee's  constructive  possession  was  superi- 
or to  that  arising  from  an  actual  possession 
of  the  aK>ellant  of  a  part  of  the  disputed 
land.  Whether  the  adverse  claim  of  the  ap- 
pellant was  of  sufficient  notoriety  to  support 
his  plea  of  limitation  is  another  question, 
and  is  one  which  was  not  passed  upon  by  the 
trial  court  The  judgment,  we  infer  from 
the  conclusions  of  law  filed,  was  based  upon 
a  different  propositicm. 

We  feel,  therefore,  that  the  case  should  be 
reversed,  and  the  cause  remanded,  for  the 
purpose  of  having  that  issue  of  fact  deter- 
mined in  another  trial;  and  it  is  so  ordered. 

On  Motion  for  Rehearing. 

[2]  Both  the  appellant  and  the  appellee 
have  filed  motions  for  a  rehearing  in  this 
case.  The  appellant  insists  that  we  erred  in 
holding  that  the  judgment  recovered  by 
Stratton  against  the  unknown  heirs  of  Find- 
ley and  Rowe  was  sufficient,  in  connection 
with  the  remaining  evidence,  to  show  prima 
fade  a  title  in  the  appellee.  We  have  con- 
cluded, upon  further  consideration,  that  this 
contention  is  sound,  and  that  the  assignment 
based  upon  it  should  be  sustained. 

The  appellee  was  the  plaintiff  in  the  court 
below,  and  upon  him  rested  the  burden  of 
establishing  his  title  to  the  land  in  contn>> 
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versy.  This  he  endeavored  to  do  In  the  fol- 
lowing manner:  He  offered  in  evidence  a 
patent  from  tlie  state  to  John  Bindley,  dated 
July  20,  1845,  for  a  survey  of  which  this 
tract  is  a  part;  he  next  introduced  a  deed 
from  R.  O.  Lusk  to  William  A.  Eaker,  dated 
April  20,  1846;  he  followed  this  with  a  chain 
of  paper  title  to  B.  Lr.  Stratton,  from  whom 
the  appellee  purchased  in  October,  1013. 
Presumably  for  the  purpose  of  supplying  the 
missing  link  between  Flndley  and  Lusk,  he 
offered  in  evidence  the  original  petition  and 
the  Judgment  rendered  in  a  suit  filed  by 
Stratton  O^ober  24,  1913,  agahist  the  un- 
known heirs  of  John  Flndley  and  Joseph 
Rowe.  That  petition  recited  that  the  peti- 
tioner, Stratton,  was  the  owner  of  the  land 
in  controversy,  describing  it  as  a  part  of  the 
Flndley  survey;  that  he  purchased  it  In 
August,  1908,  for  a  valuable  consideration, 
and  was  the  owner  and  holder  by  and 
through  a  regular  chain  of  title;  that  there 
is  a  break  in  the  title,  in  that  the  records 
of  Harrison  county  do  not  show  how  or  by 
what  means  the  title  became  vested  in  Robert 
O.  Lusk,  who  sold  to  W.  A.  Baker,  but  that 
in  truth  and  in  fact  Lusk  purchased  the 
property  from  Joseph  Rowe,  who  purchased 
it  froik  John  Flndley,  the  (Original  patentee. 
The  petition  farther  alleges  that  the  plaintiff 
did  not  know  what  claim  the  defendant  had 
upon  the  property,  but  that  the  deeds  from 
Joseph  Rowe  to  Robert  O.  Lusk  and  from 
John  Flndley  to  Joseph  Rowe  were  not  of 
record  in  Harrison  county  and  are  lost  It 
also  alleged  that  there  is  a  recital  in  the 
deed  from  Lusk  to  £>aker  that  the  land  be- 
longed to  Lusk  by  virtue  of  a  purchase  by 
Joseph  Rowe  from  John  Flndley;  that  the 
deeds  are  lost,  and  the  plaintiff  was  unable 
to  prove  the  recital  by  the  deed  records  of 
Harrison  county.  He  prays  for  citation 
against  the  unknown  heirs  of  John  Flndley 
and  Joseph  Rowe,  and  for  a  Judgment  vest- 
ing title  to  the  property  in  himself.  The 
Judgment  rendered  in  that  case  is  thus  re- 
corded in  the  statement  of  facts: 

''The  judgment  was  offered  in  evidence,  and  re- 
cites: 'The  defendant  was  cited  by  publication, 
and  counsel  duly  appointed  as  required  by  law, 
and  title  vested  in  E.  L.  Stratton  in  fee  simple, 
being:  the  same  property  described  in  plaintiff's 
petition.' " 

That  Judgment  was  admissible  in  this  case 
only  for  the  purpose  of  proving  its  rendition 
and  the  legal  consequences  which  resulted 
therefrom.  It  was  not  evidence  of  the  facts 
recited  in  the  petition — ^that  is,  that  Flndley 
had  conveyed  to  Rowe  and  Rowe  to  Lusk. 
McCamant  v.  Roberts,  66  Tex.  260,  1  S.  W. 
260;  Boehme  v.  Sovereign  Camp,  W.  O.  W., 
98  Tex.  380,  84  S.  W.  422,  4  Ann.  Cas.  1019; 
Pratt  V.  Jones,  64  Tex.  694.  Upon  its  face 
this  Judgment  invested  Stratton,  not  Lusk, 
with  whatever  title  the  heirs  of  Flndley  and 
Rowe  held  at  the  date  of  its  rendition.  As- 
suming that  the  lapse  of  time  was  sufficient 


to  Justify  the  presumption  that  Flndley  was 
dead  when  that  suit  was  filed,  the  Judgment 
would  constitute  prima  facie  evidence  of  title 
in  Stratton,  from  whom  the  appellee  pur- 
chased. It  was  not  to  be  taken  as  evidence 
that  Lusk  had  acquired  any  title. 

[3,4]  The  court  found  as  a  t&ct  that  in 
July,  1876,  James  Flndley,  John  Flndley,  and 
Adeline  Findley,  the  only  heirs  at  law  of 
John  Findley,  patentee,  filed  a  suit  in  the 
district  court  of  Harrison  county  against  W. 
H.  Woodley  and  W.  L.  Woodley,  in  the  form 
of  an  action  of  trespass  to  try  title,  to  re- 
cover the  entire  John  Findley  headright; 
that  In  November,  1879,  a  trial  of  that  suit 
resulted  in  a  Judgment  in  favor  of  the  de- 
fendants that  the  plaintiffs  take  nothing. 
The  appellant  offered  this  Judgment  in  evi- 
dence in  the  trial  below  as  proof  that  at 
the  date  of  the  rendition  of  the  Judgment  In 
favor  of  Stratton  against  the  unknown  heirs 
of  EMndley  and  Rowe  those  heirs  had  no  title 
which  could  be  vested  in  Stratton.  The  legal 
effect  of  the  Judgment  rendered  in  1879  was 
to  divest  the  heirs  of  Findley  of  whatever 
title  they  had  at  tliat  time,  and  that  Judg- 
ment was  binding  upon  them  and  all  who 
thereafter  deraigned  title  through  those 
heirs.  Article  7758,  Rev.  (Mv.  Stat;  Hood- 
less  V.  Winter,  80  Tex.  638,  16  S.  W.  427^ 
French  v.  OUve,  67  Ttex.  400,  8  S.  W.  56a  It 
is  thus  conclusively  made  to  appear  that,  at 
the  time  Stratton  sought  to  recover  the  title 
from  the  Findley  and  Rowe  heirs,  those  heirs 
had  no  title;  hence  the  Judgment  rendered  ih 
his  favor  was  ineffectual  as  a  Unk  connect- 
ing him  with  the  original  patentee.  If,  how- 
ever, he  should  be  ahle  to  establish  upon  an- 
other trial,  by  other  legal  evidence,  that 
Jdhn  Findley,  Sr.,  had  conveyed  to  Joseph 
RoWe,  and  that  Joseph  Rowe  had  conveyed 
to  Lusk,  as  alleged  in  Stratton's  original  pe- 
tition, that  would  be  sufficient  to  establish 
his  chain  of  title. 

The  appellee  hisists  that  we  erred  in  re- 
manding this  case  for  a  trial  upon  the  issue 
of  the  appellant's  right  to  recover  upon  his 
defense  of  limitation.  It  is  argued  that  the 
appellant,  having  based  his  adverse  claim 
upon  the  deed,  should  not  be  permitted  to 
extend  his  constructive  possession  beyond  the 
boundaries  named  in  his  deed.  Attention  is 
called  to  the  fact  that  in  the  case  of  Porter 
V.  Miller,  dted  in  the  original  opinion,  the 
proof  showed  that  the  deed  relied  on  by  Mrs. 
Miller,  the  adverse  claimant,  contained  a 
description  which  included  the  land  there  in 
dispute.  That  case  was  first  decided  by  the 
Commission  of  Appeals  and  is  reported  in 
76  Tex.  593,  13  8.  W.  655.  On  a  motion  for 
a  rehearing  (see  76  Tex.  593,  14  S.  W.  334) 
the  Supreme  Court  modified  the  Judgment  of 
the  Commission  of  Appeals,  holding  that  the 
evidence  of  a  title  by  limitation  was  suffi- 
cient to  require  that  issue  to  be  submitted  to 
the  Jury,  and  the  cause  was  reversed  and  re- 
manded for  another  trial.     The  case  was 
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again  before  the  Ck>minlssion  of  Appeals,  and 
is  found  reported  In  84  Tex.  204,  19  S.  W. 
467.  It  there  appears  that  the  facts  as  final- 
ly d<iveloped  on  the  last  trial  show  that  the 
deed  to  Seneschal,  the  father  of  Mrs.  Miller, 
whose  adverse  occupancy  was  the  basis  of 
her  dalm  of  title  by  limitation,  did  contain 
a  description  which  might  be  construed  as 
Including  the  land  then  in  dispute,  and  It 
seems  that  the  Ck>mmission  of  Appeals  based 
Its  affirmance  of  the  judgment  upon  that 
fact  But  in  the  opinion  of  Justice  Gaines, 
reported  in  76  Tex.  593, 14  S.  W.  334,  no  such 
contingency  seems  to  have  been  regarded  as 
necessary.    He  says: 

''It  may  be  true  that  the  possession  of  Senes- 
chal (Mrs.  Miller's  father)  cannot  be  extended 
by  construction  beyond  the  actual  limits  of  the 
Moore  survey.  His  deed  from  Levi  calls  for  the 
west  boundary  line  of  the  Moore  survey  as  the 
west  boundary  of  the  land  conveyed  to  him,  and 
there  are  no  calls  either  for  natural  or  artificial 
objects  in  the  deed  which  indicate  that  the  west 
line  was  to  be  other  than  the  true  boundary  of 
the  original  survey.  Hence,  if  Seneschal  did 
not  have  possession  of  any  part  of  the  land 
lying  between  the  true  line  of  the  Moore  and 
the  line  surveyed  by  Trott  as  that  line,  the  stat- 
ute of  limitation  cannot  avail  the  defendants  in 
this  suit;  but,  if  his  possession  did  embrace 
any  part  of  this  disputed  strip,  it  seems  to  us 
that  his  title  to  all  the  land  claimed  by  him 
became  perfect  by  virtue  of  the  10-year  statute. 
The  evidence  makes  it  clear,  we  think,  that 
Seneschal  believed  that  his  deed  conveyed  to 
him  all  the  land  to  the  line  run  by  Trott,-  and 
leaves  but  little,  if  any,  doubt  that  he  claimed 
to  that  line.  The  statute  then  in  force  gave 
title  to  a  naked  possessor  to  640  acres  of  land, 
including  his  improvements  (Pasch.  Dig.  art 
4624),  and  we  see  no  reason  why  Seneschal  was* 
not  entitled  to  its  benefit  to  the  extent  of  his 
well-defined  claim,  provided  he  had  actual  pos- 
session for  the  requisite  period  of  that  part  of 
the  land  claimed  by  him  which  lies  west  of  the 
true  line  of  the  Moore  survey." 

The  foregoing  language  makes  it  plain 
that  the  Supreme  Court  reversed  this  case, 
not  upon  the  assumption  that  the  disputed 
tract  was  within  the  calls  of  Seneschara 
deed,  but  because  the  facts  indicated  that  he 
had  probably  occupied  a  portion  of  it  under 
a  claim  to  a  well-defined  boundary. 

The  approval  by  the  Supreme  Court  of  the 
last  judgment  of  the  Commission  of  Appeals 
is  not  to  be  taken  as  an  indorsement  of  the 
grounds  upon  which  that  court's  afllrmance 
was  based;  for  that  conclusion  was  correct 
upon  either  view  of  the  law.  The  rule  which 
limits  the  constructive  possession  of  one 
holding  under  a  deed  to  the  lines  described 
in  his  field  notes,  has  no  application  in  a 
case  of  this  character.  No  part  of  the  land 
here  in  dispute  is  within  the  calls  of  the  ap- 
pellant's deed.  The  proof  shows  that  when 
the  boundary  line  was  correctly  located  the 
land  in  controversy  was  a  part  of  an  entirely 
different  tract  from  that  covered  by  his  deed. 


The  fact  that  the  appellant  contended  that 
Ms  deed  included  the  land  did  not  lessen  the 
legal  consequences  of  his  adverse  possession. 
If  the  true  owner  has  actual  notice  that  his 
title  to  a  definite  boundary  is  disputed,  or  if 
the  adverse  occupant  accompanies  his  posses- 
sion with,  acts  evidencing  a  hostile  claim 
which  are  reasonably  calculated  to  give  such 
notice,  there  is  no  logical  reason  for  with- 
holding from  that  possession  the  legal  con- 
sequences which  ordinarily  fiow  from  ad- 
verse occupancy  based  upon  possession  alone. 
The  fact  that  the  adverse  claimant  believes 
that  his  deed  covers  the  land  does  not,  as  a 
matter  of  law,  destroy  the  constructive  pos- 
session which  under  a  naked  possession 
might  extend  to  a  well-defined  boundary. 

We  are  therefore  of  the  opinion  that  the 
appellee's  motion  should  be  overruled,  and 
that  the  appellant's  motion  should  be  grant- 
ed, and  the  case  is  reversed  and  remanded 
generally  for  a  new  triaL 


MYNATT  et  aL  v.  AGBB.    (No.  2142.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

June  12,  1919.    Rehearing  Denied  June 

26,  1919.) 

1.  Deeds  ^=»53— Whethbb  Deed  was  Fob- 
OEBY  Question  fob  Jubt. 

In  an  action  of  trespass  to  try  title  to  and 
for  partition  of  two  tracts  of  land,  whether  a 
deed  under  which  plaintiff  claimed,  made  to  his 
wife  by  her  father,  who  was  also  defendants' 
father,  was  genuine  or  a  forgery,  held  for  the 
jury  under  the  evidence. 

2.  Appeal  and  Ebbob  ^=s>215(1)— Objections 
TO  Chabge,  Not  Made  Befobb  it  was 
Read,  Waived. 

By  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  1971,  all  objections  to  the  charge,  not  made 
and  presented  to  the  court  before  the  charge  was 
read  to  the  jury,  are  waived,  and  may  not  be 
considered  on  appeal  to  have  constituted  funda- 
menfll  error. 

Error  from  District  Court,  Fannin  County ; 
Ben  H.  Denton,  Judge. 

Action  by  G.  M.  Agee  against  W.  P.  Mynatt 
and  others.  To  review  a  judgment  for  plain- 
tiff, defendants  bring  error.    Affirmed. 

Sturgeon  &  Sturgeon,  of  Paris,  and  Chas. 
S.  Todd,  of  Texarkana,  for  plaintiffs  in  error. 

J.  W.  Gross,  of  Bonham,  and  J.  M.  Bald- 
win, of  Honey  Grove,  for  defendant  in  error. 

LEVY,  J.  The  defendant  in  error  brought 
the  action  in  trespass  to  try  title  to  and  for 
partition  of  two  tracts  of  land — one  of  2 
acres  of  the  Samuel  Erwin  survey,  and  the 
other  of  33^  acres  of  the  Mary  Johnston 
survey.  The  defendants,  who  are  the  plain- 
tiffs in  error,  answered  by  plea  of  denial  and 
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by  special  plea  of  forgery  of  deed  from  R.  G. 
Mynatt  to  Laura  Mynatt  of  33%  acres  in  suit 
Tbe  findings  of  the  Jury  on  special  issues  are: 
(1)  That  R.  G.  Mynatt  did  make  and  deliver 
a  deed  to  the  83%  acres  of  land  to  Laura 
Mynatt;  and  (2)  that  Laura  Agee  (n^  My- 
natt) did  not  have  adverse  possession  of  the 
33%  acres  in  suit  for  ten  years.  These  find- 
ings of  fact  have  support  In  the  evidence, 
and  are  here  adopted. 

[1]  R.  G.  Mynatt  died  In  June,  1900,  which 
was  two  years  after  the  death  of  his  wife. 
Laura  Mynatt,  wife  of  the  defendant  in  er- 
ror, and  the  plaintiffs  in  error  are  the  sur- 
viving children  of  R.  G.  Mynatt  and  wife. 
Laura  Mynatt  married  G.  M.  Agee  in  June, 
1901.  R.  G.  Mynatt  and  wife  owned  as  com- 
munity property  100  acres  of  the  Johnston 
survey.  R.  G.  Mynatt  conveyed  to  M.  H. 
Mynatt  and  to  Mrs.  F.  A.  Vinyard  each  33% 
acres  of  the  land,  and  there  was  offered  In 
evidence  a  deed,  purporting  to  be  signed  and 
acknowledged  by  R.  G.  Mynatt,  conveying  to 
his  other  daughter,  Laura  Mynatt,  33%  acres 
of  the  land.  This  deed  is  the  one  attacked  as 
being  forged,  and  which  the  jury  found  was 
not  a  forged  deed.  T^is  Jury  finding  is  chal- 
lenged by  the  assignments  as  being  without 
evidence  to  support  it.  It  is  believed  that 
the  verdict  has  evidence  sufficient  to  support 
it  As  circumstances  going  to  show  genuine- 
ness of  the  deed,  it  was  p]:oven  that  R.  G.  My- 
natt had  J.  B.  Stephens,  a  surveyor,  to  sur- 
vey the  100-acre  tract  into  three  parts,  of 
33%  acres  each.  J.  B.  Stephens  wlas  a  notary 
public  qualified  and  acting,  and  wrote  the 
deed  in  controversy  and  took  the  aclvnowledg- 
ment.     The  acknowledgment  recited: 

"On  this  day  personally  appeared  R.  G.  My- 
natt, known  to  me  to  be  the  person  whose  name 
is  subscribed   to  the  foregoing  instrument" 

And  it  was  shown  that  R.  G.  Mynatt  and 
the  notary  public  were  intimate  friends,  and 
had  been  for  a  long  time.  It  was  also  shown 
that  the  notary  public  was  a  man  of  0ood 
standing  in  the  community,  and  of  high  re- 
pute for  honesty  and  integrity.  On  the  same 
day  the  deed  in  Suit  was  made,  a  like  deed 
was  drawn  up  by  the  same  notary  public  and 
signed  and  acknowledged  before  him  by  R. 
G.  Mynatt,  conveying  33%  acres  of  land  to 
another  daughter,  Mrs.  P.  A.  Vinyard.  It 
was  shown  that  R.  G.  Mynatt  also  conveyed 
33%  acres  of  the  land  to  his  son,  M.  H.  My- 
natt Laura  B.  Mynatt,  it  was  shown,  col- 
lected the  rents  and  paid  most  of  the  taxes 
on  the  33%  acres  of  land  for  about  15  years. 
It  was  shown  that  she  made  declaration  to 
her  husband  "that  her  father  gave  it  [the! 
33%  acres]  to  her  before  his  death."  The 
deed  in  suit  was,  it  was  proven,  found  in  the 
trunk  of  Laura  B.  Mynatt  after  her  death, 
and  had  long  been  in  her  possession.  This 
evidence  was  sufficient,  we  think,  to  make  an 


issue  for  the  Jury,  and  the  assignments  are 
overruled.  There  was  no  error,  it  is  con- 
cluded, in  admitting  the  evidence  complainod 
of,  and  the  assignments  in  this  respect  are 
therefore  overruled. 

[2]  Complaint  of  the  charges  of  the  court 
that  were  given  and  here  complained  of.  upon 
the  ground  that  they  constituted  "fundamen- 
tal error,"  may  not  be  so  considered  under 
article  1971,  Vernon's  Sayles'  Statutes. 

The  Judgment  is  affirmed. 


BLAIR  et  aL  v.  JEFFERSON  &  N.  W.  RY. 
CO.    (No.  2144.) 

(Court  of  Civil  Appeals  of  Texas.     Texarkana. 

June  19,  1919.    Rehearing  Denied  June  26, 

1019.) 

1.  Master  and  Servant  e=>301(l)  —  Mrtn 
Owner  Not  Solely  Responsible  for  Neq- 

LIQENCB   OF  RaILROAD'B   SERVANTS   MOVINQ 

Cars. 
The  act  of  defendant  railway  company's 
trainmen  in  moving  cars  on  a  mill  track  to 
places  designated  by  an  oil  company  served  by 
such  track  was  for  the  mutual  benefit  of  the 
railway  company  and  the  oil  company,  not  for 
the  sole  benefit  of  tbe  latter,  so  as  to  render 
tbe  trainmen  while  so  engaged  its  servants, 
for  whose  negligence  it  would  be  solely  respon- 
sible. 

2.  Railroads  «=»282(9)— Trainmen  Not  En- 
titled TO  Omit  Warnings  to  Others 
Working  Near  Track. 

Trainmen,  shunting  cars  on  an  oil  com- 
pany's spur  track,  were  not  as  matter  of  law 
entitled  to  assume  that  the  oil  company  would 
warn  its  employes  working  beside  the  track  of 
any  danger  from  shunted  cars. 

3.  Railroads  ^=»282(5)  —  Evidence  Suffi- 
cient to  Show  Duty  to  Warn  Person 
Working  Near  Track. 

In  an  action  against  ^  railway  for  death  of 
an  oil  company's  employ 6,  working  beside  a 
spur  traclc,  evidence  held  sufficient  to  support 
finding  that  the  trainmen  owed  the  oil  company's 
employ^  the  duty  to  warn  him  before  shuntins 
a  car  toward  bim. 

Appeal  from  District  Court,  Marion  Coun- 
ty ;  J.  A.  Ward,  Judge. 

Action  by  Mrs.  B.  V.  Blair  and  others 
against  the  Jefferson  &  Northwestern  Rail- 
way Company.  From  a  judgment  fOr  defend- 
ant, plaintiffs  appeal.  Reversed,  and  cause 
remanded. 

There  was  testimony  which  would  have 
warranted  a  Jury  in  finding  as  follows:  The 
Jefferson  Oil  Company's  mill  and  seed  house 
was  on  the  north  side  of  and  adjacent  to  a 
spur  track  maintained  by  appellee  for  said 
oil  company's  use.  A  conveyor  used  to  carry 
cotton  seed  unloaded  from  cars  on  the  spur 
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or  mill  track  to  the  seed  house  was  situated 
about  170  yards  west  of  the  point  where  the 
mill  track  Intersected  appellee's  main  line 
track.  Scales  used  for  weighing  cars  were 
situated  on  the  spur  track  100  to  150  feet 
west  of  the  seed  conveyer.  During  Novem- 
ber, 1917,  cars  loaded  at  the  oil  company's 
mill  and  cars  which  had  been  unloaded  there 
were  daily  moved  by  appellee's  trainmen  to 
its  main  line  track,  and  cars  to  be  loaded  at 
the  mill  and  also  cars  to  be  unloaded  there 
were  carried  by  said  trainmen  to  and  "spot^ 
ted"  on  the  mill  track.  The  practice  was  for 
the  trainmen  to  weight  the  cars  to  be  moved 
from  the  mill  track  before  moving  same  to 
the  main  line  track,  and,  after  said  cars  were 
so  moved,  to  ''shunt"  from  the  main  line  track 
to  mill  track  the  cars  to  be  spotted  on  the  lat- 
ter, In  the  order  in  which  they  were  to  be  plac- 
ed. The  "spotting"  of  the  cars  after  they 
were  shunted  on  to  the  mill  track  was  done  by 
using  the  locomotive  to  move  them  to  places 
designated  by  the  oil  company.  In  unloading 
seed  from  cars  to  the  conveyer  some  of  the 
seed  always  fell  to  the  ground  on  the  mill 
track.  It  was  the  practice  of  the  oil  compa- 
ny, after  the  cars  to  be  carried  to  the  main 
line  track  had  been  moved  off  of  the  spur 
track,  to  have  Its  employes  pick  up  the  seed 
which  had  fallen  to  the  ground.  In  accord- 
ance with  this  practice,  B.  J.  Blair,  an  em- 
ploy6  of  the  oil  company,  assisted  by  Its  su- 
perintendent, on  November  12,  1917,  was  en- 
gaged In  picking  up  seed  which  had  so  fallen, 
when  appellee's  trainmen,  having  weighed 
and  moved  the  cars  on  the  mill  track  oil  of 
same,  began  to  shunt  cars  onto  same,  pre- 
paratory to  spotting  them  thereon.  They 
first  shunted  an  empty  car  to  a  point  near 
the  place  where  Blair  and  the  superintendent 
were  at  work.  A  brakeman  named  Lockett 
was  on  this  car,  and  stopped  It  at  the  point 
specified.  Blair  and  the  superintendent,  who, 
it  seems,  had  ceased  to  pick  up  seed  and 
gotten  off  the  track  as  the  car  approached,  at 
once,  when  the  car  stopped,  returned  to  the 
work  they  had  been  engaged  in;  Blair  taking 
a  position  on  the  mill  track  five  or  six  feet 
west  of  said  car,  and  the  superintendent  a 
position  ten  to  twenty  feet  still  farther  west. 
A  few  minutes  later  the  trainmen  shunted  a 
loaded  car  onto  the  mill  track,  which  struck 
the  other  car  with  such  force  as  to  cause  It  to 
suddenly  move  west,  knocking  Blair  down 
and  running  over  him,  and  thereby  so  injur- 
ing him  as  to  cause  him  to  die. 

The  cars  were  handled  on  this  occasion  In 
about  the  same  way  they  had  before  been 
handled.  Appellee's  said  trainmen  on  other 
occasions  had  seen  employes  of  the  oil  mill  at 
work  picking  up  seed,  as  Blair  and  the  super- 
intendent were  on  this  occasion.  There  was 
nothing  to  prevent  the  brakeman,  Lockett, 
from  seeing  Blair  and  the  superintendent 
while  he  was  on  the  empty  car ;  and  Peter- 
son, another  one  of  the  trainmen,  after  Lock- 
ett stopped  and  set  the  empty  car,  was  In  a 


position  to  see  the  track  "all  the  way  down 
to  the  bull  house,"  which  was  beyond  the 
point  on  the  track  where  Blair  and  the  su- 
perintendent were  at  work.  At  the  time  ^he 
was  Injured  as  stated,  Blair  had  been  work- 
ing for  the  oil  company  only  a  few  days,  and, 
It  seems,  had  never  before  engaged  In  the 
work  he  was  then  doing,  and,  so  far  as  the 
record  shows  to  the  contrary,  knew  nothing 
about  the  practice  of  the  trainmen  In  shunt- 
ing cars  onto  the  mill  track.  Working  as  he 
was  on  the  west  side  of  the  empty  car,  Blair, 
could  not  see  the  loaded  car  after  It  was 
shunted  from  the  main  line  to  the  mill  track* 

The  suit  was  by  appellants  (Blalr*s  widow 
and  children),  on  the  theory  that  appellee's 
trainmen,  in  shunting  the  loaded  car  onto  the 
mill  track,  as  they  did,  without  warning 
Blair,  were  guilty  of  negligence  which  ren- 
dered appellee  liable  to  them. 

The  appeal  is  from  a  judgment  in  appel- 
lee's favor  on  a  verdict  returned  In  conformi- 
ty to  a  charge  by  the  trial  court  as  follows: 

"In  this  case  the  undisputed  evidence  shows 
that  the  defendant's  servants  and  employes 
went  onto  the  side  track  or  spur  where  de- 
ceased, B.  J.  Blair,  was  injured,  for  the  pur- 
pose of  removing  and  placing  cars  for  the  sole 
use  and  benefit  of  the  Jefferson  Oil  Company, 
and  gave  notice  to  the  superintendent  of  the 
said  oil  company  of  the  presence  and  intentions 
of  the  said  servants  and  employes  of  defend- 
ant, and  received  from  him  instructions  as  to 
what  said  superintendent  desired  should  be 
done  by  them.  Having  notified  the  superintend- 
ent of  the  oU  mill  of  their  presence  and  pur- 
poses, and  having  received  inetructions  from 
him  as  to  what  he  desired  they  should  do  with 
reference  to  moving  and  switching  cars  on 
the  industrial  track  for  said  oil  mill,  the  de- 
fendant's employes  had  the  right  to  assume  that 
the  said  spur  track  was  open  for  their  use,  and 
that  the  said  oil  mill  superintendent  would  keep 
the  employes  out  of  danger,  and  the  servants 
of  defendant  railway  company  under  the  law 
were  not  required  to  keep  a  lookout  to  ascer- 
tain whether  any  persons  were  in  danger  or 
in  peril  on  said  spur  track,  while  defendant's 
servants  were  thus  switching  cars  on  said  spur 
track.  It  therefore  follows  that  defendant  or 
its  servants  have  not  violated  any  duty  to  the 
said  B.  J.  Blair,  and  were  guilty  of  no  negli- 
gence that  could  be  the  proximate  cause  of  his 
death,  and  plaintiffs  are  not  entitled  to  recov- 
er. You  are  therefore  instructed  to  find  for 
the  defendant*' 

S.  P.  Jones,  of  Marshall,  and  T.  D.  Bowell, 
of  Jefferson,  for  appellants. 

Schluter  &  Singleton,  of  Jefferson,  and 
King  &  Estes,  of  Texarkana,  for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).  [1]  As  the  cause  is  to  be  remanded 
to  the  court  below  for  a  new  trial,  we  will 
not  comment  on  the  testimony  much  further 
than  to  say  that,  had  the  jury  found  the 
facts  to  be  in  harmony  with  the  statement 
above,  we  think  they  would  have  had  a  right 
to  infer  therefrom  that  the  ^trainmen  were, 
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and  that  Blair,  the  deceased,  was  not,  guilty 
of  negligence  on  the  occasion  in  question.  If 
the  Jury  would  have  had  such  a  right,  then, 
of  course,  the  trial  court  erred  when  he  in- 
structed them  as  he  did,  unless  it  appeared 
as  a  matter  of  law  that  when  the  trainmen 
began  to  move  cars  on  the  spur  track  they 
ceased  to  be  employes  of  appellee,  and  be- 
came Instead,  and  while  doing  work  on  that 
track  continued  to  be,  employes  of  the  oil 
company.  If  it  had  appeared  from  "undis- 
puted evidence,"  as  statements  In  the  charge 
indicated  the  trial  court  thought  It  did,  that 
in  moving  the  cars  the  trainmen  acted  "for 
the  sole  use  and  benefit"  of  the  oil  company 
and  in  accordance  with  its  instructions,  it 
might  not  have  been  error  had  the  court 
treated  the  trainmen  as  employes  for  the 
time  being  of  the  oil  company,  for  whose  con- 
duct appellee  was  not  responsible.  But  it 
did  not  so  appear.  On  the  contrary,  it  rea- 
sonably appeared  that,  while  the  oH  company 
instructed  the  trainmen  where  to  "spot"  the 
cars  to  be  placed  on  the  spur  track,  it  gave 
them  no  Instructions  whatever  as  to  how  the 
spotting  should  be  done ;  and  the  movement 
of  the  oars  was  on  appellee's  own  track,  and, 
obviously,  we  think  for  the  mutual  benefit  of 
appellee  and  the  oil  company,  and  not  for  the 
sole  benefit  of  the  latter  company. 

[2,3]  Notwithstanding  the  statements  in 
the  charge  referred  to,  however,  we  gather 
from  other  statements  therein  that  the  trial 
court  did  not  instruct  the  Jury  as  he  did  be- 
cause he  thought  it  appeared  that  the  train- 
men were  for  the  time  being  employes  of  the 
oU  company,  but  because  he  thought  they  had 
a  right  to  assume  that  the  oil  company  would 
give  such  warning  to  its  employ^  engaged 
in  working  on  or  about  the  spur  track  as 
would  cause  them  to  take  all  steps  necessary 
to  avoid  injury  to  themselves  by  cars  to  be 
moved  thereon.  We  do  not  agree  that  the 
trainmen  had  such  a  right  as  a  matter  of  law. 
If  the  jury  might  have  found,  and  we  think 
they  might,  that  the  trainmen  owed  Blair  the 
duty  to  discover  and  warn  him  they  were  go- 
ing to  do  so,  before  they  shunted  the  loaded 
car  onto  the  spur  track,  certainly  it  should 
not  be  said  that  appellee  was  entitled  as  a 
matter  of  law  to  be  excused  from  the  conse- 
quences of  a  failure  on  their  part  to  dis- 
charge the  duty,  merely  because  they  expect- 


ed the  oil  company  to  warn  him.  That  the 
jury  might  have  found  that  the  trainmen 
owed  Blair  such  a  duty  we  think  is  reason- 
ably clear.  He  was  not  a  mere  trespasser  on 
appellee's  track.  One  of  the  trainmen  tes- 
tified, in  effect,  that  he  knew  it  was  the  prac- 
tice of  the  oil  company  to  have  its  employ^ 
go  on  the  track  and  pick  up  seed  which  had 
fallen  thereon.  We  are  not  prepared  to  say 
that  that  testimony  alone  would  not  have 
supported  a  finding  that  appellee  owed  Blair 
a  duty.  But  there  was  other .  testimony 
which  tended,  and  perhaps  more  strongly, 
to  show  the  existence  of  a  duty  on  the  part 
of  the  trainmen  to  Blain  B>om  that  tes- 
timony the  jury  had  a  right  to  say  that  the 
brakeman,  Lockett,  saw  Blair  and  the  super- 
intendent get  off  the  track  as  the  empty  car 
first  shunted  onto  the  track  approached  them, 
and  saw  them  return  to  their  work  thereon 
after  he  stopped  and  set  the  car,  and  to  say 
that  the  conductor,  Peterson,  was  in  a  posi- 
tion where  he  could  have  seen,  and  (notwith- 
standing his  statement  to  the  contrary)  that 
he  did  see,  Blair  and  the  superintendent  at 
work  on  the  track  after  the  empty  car  was 
shunted  to  and  stopped  thereon,  and  before 
the  loaded  car  was  shunted  against  it  It 
cannot  be  doubted,  we  think,  that  If  the 
traiimien  knew  that  employ^  of  the  oil  com- 
pany were  at  work  on  the  track,  they  owed 
such  employes  a  duty  to  warn  them  before 
shunting  the  loaded  car  against  the  empty 
one  as  they  did. 

As  we  understand  them,  both  Mclnemey 
V.  Canal  Co.,  151  N.  T.  411,  46  N.  B.  848,  and 
Campbell  v.  Railway  Co.,  92  Conn.  322,  102 
Atl.  597,  dted  by  appellee,  are  distinguish- 
able from  this  case.  The  decision  in  the 
Mclnemey  Case  seemis  to  have  been  predi- 
cated mainly  on  the  conclusion  the  court 
reached  that  the  men  in  charge  of  the 
switch  engine  were  for  the  time  being  serv- 
ants of  the  lumber  company  instead  of  the 
canal  company;  and  in  both  that  case  and 
the  Campbell  Case  there  was  no  evidence 
tending  to  show  that  the  switching  crew 
knew  that  the  plaintiff  was  in  a  position  to 
be  injured  by  the  movement  of  the  cars  they 
were  handling. 

The  judgment  will  be  reversed,  and  the 
cause  will  be  remanded  for  a  new  trial. 
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ROBERTS   SEED   CO.  v.  MT.   PLEASANT 
OIL  MILL.    (No.  2148.) 

<Gourt  of  Civil  Appeals  of  Texas.    Tezarkana. 

June  13,  1919.    Rehearing  Denied  June  26, 

1919.) 

1.  Sequestbation  c=>1&— Bubden  of  Pboot 
ON  Claimant  of  Pbopebty  Levied  On. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
arts.  7786,  7790,  the  burden  of  proof  was  on 
the  claimant  of  property  levied  on  under  writ  of 
sequestration. 

2.  Seqitestbation  ^s>18  —  Showinq  Bxi«a- 
TioN  of  Debtob  and  Cbeditob  Inbxttfi- 
ciENT  TO  Establish  Ownebship. 

Where  the  claimant  of  cotton  seed  levied 
on  under  writ  of  sequestration  showed  merely 
that  the  relation  of  debtor  and  creditor  ex- 
isted between  it  and  defendants  in  the  suit,  hav- 
ing failed  to  establish  ownership  of  the  seed, 
claimant  was  not  entitled,  under  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  7790,  to  the 
judgment 

Appeal  from  District  Court,  Red  River 
County;   Ben  H.  Denton,  Judge. 

Suit  by  the  Mt  Pleasant  Oil  MUl  against 
Holder  &  Gibson,  a  partnership,  and  N.  A, 
Gibson,  individually,  wherein  plaintiff  caused 
writ  of  sequestration  to  be  levied  on  certain 
property,  and  the  Roberts  Seed  Company,  a 
partnership,  filed  claim  under  the  statute. 
From  a  judgment  against  them,  claimant 
firm  appeals.     Affirmed. 

Chambers  &  Dodd  and  Prentice  T^Uson, 
all  of  Clarksville,  for  appellant. 

T.  C.  Hutchings  and  J.  M.  Burford,  both 
of  Mt.  Pleasant,  for  appellee. 

LEVY,  J.  The  appellee  caused  a  writ  of 
sequestration  to  be  levied  on  the  personal 
property  in  controversy,  and  the  appellant 
filed  a  daim  under  the  statute.  Claiming 
to  be  the  owner  and  entitled  to  possession 
of  25  tons  of  cotton  seed,  the  appellee,  a 
domestic  private  corporation,  instituted  suit 
in  the  district  court  of  Titus  county  against 
Holder  &  Gibson,  alleged  to  be  a  copartner- 
ship composed  of  ESd  Holder,  N.  A.  Gibson, 
and  H.  F.  Difee,  and  against  N.  A.  Gibson 
individually,  who  claimed  an  Interest  in  the 
property,  and  whose  alleged  interest  was 
denied  by  the  plaintiff.  A  writ  of  seques- 
tration was  sued  out  and  directed  to  Red 
River  county,  where  the  constable  of  pre- 
cinct No.  3  in  that  county  levied  upon  and  took 
into  his  possession  "25  tons  of  cotton  seed 
and  all  seed  cotton  situated  and  located  In 
the  seed  house  of  Holder  &  Gibson  at  gin  at 
Sherry,  Texas,  in  Red  River  county,  Texas." 
The  constable  placed  the  value  of  the  cotton 
seed  at  "twelve  hundred  and  fifty  dollars." 
Appellant  in  its  affidavit  of  claim  alleged 
that  the  Roberts  Seed  Company  was  a  part- 
nership composed  of  F.  A.  Antone  and  F.  R. 


Igo,  and  "that  said  firm  dlatms  the  following 
described  personal  property,  to  wit,  25  tons 
of  cotton  seed."  The  appellant  further  al- 
leged ownership  of  the  cotton  seed  at  the 
time  of  the  levy  of  the  writ,  and  that  the 
cotton  seed  was  "in  the  possession  of  an 
agent  of  the  claimant,"  and  "that  the  cotton 
seed  was  not  and  is  not  the  property  of  either 
of  the  defendants."  By  supplementaL  pe- 
tition the  appellee  denied  that  the  cotton 
seed  sequestered  was  in  the  possession  of  any 
agent  of  the  claimant  After  hearing  the 
evidence  the  trial  court  peremptorily  in- 
structed a  verdict  against  the  claimant. 

[1,1]  It  is  believed  that  there  was  no  er- 
ror in  giving  the  peremptory  Instruction,  for 
the  burden  of  proof  was  on  the  claimant, 
and  the  evidence  showed  that  the  appellant 
did  not  have  title  to  the  cotton  seed,  either 
in  themselves  or  through  an  agent,  at  the 
time  of  the  levy  of  the  writ,  and  that  only 
the  relation  of  debtor  and  creditor  existed 
between  appellant  and  Holder  &  Gibson,  de- 
fendants in  the  writ  The  statute  provides 
that  if  the  property  sequestered  is  taken 
from  "the  possession  of  the  defendant  in 
such  writ,  or  any  other  person  than  the 
claimant,"  the  burden  of  proof  shall  be  on 
the  claimant.  Article  7786,  Vernon's  Sayles' 
Statutes.  And  where  any  claimant  of  prop- 
erty shall  fail  to  establish  his  right  thereto 
judgment  shall  be  rendered  against  him  and 
his  sureties  for  the  value  of  the  property, 
with  legal  interest  from  the  date  of  the  bond. 
Article  7790,  Vernon's  Sayles*  Statutes.  The 
officer's  return  on  the  writ  shows  that  the 
writ  was  executed  "by  levying  upon  and 
taking  actual  possession  of  25  tons  of  cotton 
seed  and  all  cotton  seed  situated  and  lo- 
cated in  the  seed  house  of  Holder  & 
Gibson  at  gin  at  Sherry,  Texas,  in  Red 
River  county^  TexasL  Value  estimated 
to  be  fl,250."  And  the  evidence  admit- 
tedly, and  even  without  question,  we 
think,  shows  that  the  cotton  seed  sequester- 
ed was  at  the  gin  and  In  the  actual  physi- 
cal possession  of  the  ginners.  Holder  &  Gib- 
son, who  were  the  defendants  in  the  writ 
And  the  evidence  establishes  as  a  matter  of 
law  that  Holder  &  Gibson  were  not  holding 
possession  of  the  cotton  seed  at  the  time  of 
the  sequestration  as  agents,  or  in  the  legal 
capacity  of  agents,  of  the  appellant.  The 
evidence  showed  that  Holder  &  Gibson,  as 
a  partnership,  owned  and  operated  a  cotton 
gin  at  Sherry,  in  Red  River  county,  and  in 
the  fall  season  of  1916  purchased  the  cot- 
ton seed  of  the  patrons  of  the  gin.  H.  T. 
Difee,  it  appears,  held  an  interest  in  the 
gin,  by  conveyance,  until  November  of  1916. 
In  the  seed  house  of  the  gin  plant  was  stor- 
ed the  cotton  seed  purchased  by  the  said 
gin^^u^  as  well  as  that  owned  by  the  pa- 
trons, and  each  owner,  when  removing  his 
cotton  seed,  took  his  quantity  by  weight 
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It  appears  tbat  Holder  &  Gibson,  by  pre- 
arrangement  witb  the  Roberts  Seed  Com- 
pany, gave  checks  on  the  City  National  Bank 
at  Clarksvllle,  whldi  checks  were  paid  by 
the  bank,  and  each  day  the  Roberts  Seed 
Company  refunded  to  the  bank  the  money 
paid  out  on  these  checks  of  Holder  &  Gib- 
son. This  arrangement  was  made  by  the 
Roberts  Seed  Company  with  Holder  &  Gib- 
son In  order  to  obtain  all  the  cotton  seed 
collected  At  the  gin.  The  checks  given,  It 
appears,  were  in  payment  of  cotton  seed  and 
seed  cotton  purchased  by  Holder  &  Gibson, 
and  for  labor  and  materials  used  In  running 
the  gin,,  hauling  water,  and  for  bagging  and 
ties.  The  Roberts  Seed  Company  kept  an 
account  of  the  money  paid  out  to  Holder  & 
Gibson,  and  charged  the  same  to  them ;  and 
when  Holder  &  Gibson  delivered  cotton  seed 
at  Clarksvllle  to  the  Roberts  Seed  Company, 
credit  was  given  them  on  the  books  of  the 
Roberts  Seed  Company  for  the  price  of  the 
seed,  and  in  addition  thereto  fl.50  per  ton 
as  a  commission  for  the  buying.  The  Roberts 
Seed  Company  did  not  credit  the  account  of 
Holder  &  Gibson  until  the  cotton  seed  were 
brought  and  weighed  on  the  scales  at  Clarks- 
vllle and  then  delivered  to  them;  and  It 
appears  from  the  evidence  that  Holder  & 
Gibson  received  a  profit  from  the  seed  de- 
Uvered  to  appellant  Norton  Gibson,  of  the 
firm,  testified: 

'*We  did  not  settle  up  until  the  end  of  the 
season,  and  then  there  was  owing  us  [Holder 
&  Gibson]  something  over  fl,000,  and  they 
[the  Roberts  Seed  Company]  gave  as  a  check 
for  that  amount." 

The  evidence  established,  we  think,  as  a 
matter  of  law,  the  relation  of  debtor  and 
creditor  between  the  Roberts  Seed  Company 
and  Holder  &  Gibson.  Falling,  as  appellant 
did,  to  establish  the  ownership  of  the  seed, 
then  the  appellee  was  entitled  to  the  Judg- 
ment. On  the  date  of  the  Instrument  the 
following  bill  of  sale  was  made: 

"Talco,  Texas,  November  2,  1916. 

"For  and  in  consideration  of  $54  per  ton  I 
hereby  sell  to  the  Mt.  Pleasant  Oil  Mill  all 
seed,  being  about  20  or  ^5  tons,  owned  by  the 
Holder  &  Gibson  gin  at  Sherry,  Texas,  and  now 
stored  in  their  seed  house  at  said  gin;  pro*- 
ceeds  to  be  credited  on  my  account  with  said 
oil  mill. 

"[Signed]    Holder  &  Gibson,  by  H.  T.  Dlfee. 
"H.  T.  Difee." 

At  the  date  of  the  bill  of  sale  there  were 
about  25  tons  of  cotton  seed  In  the  seed 
house  at  the  gin  that  the  said  firm  had  pur- 
chased, and  which  was  In  their  actual  pos- 
session at  the  time.  The  appellee's  right 
to  sue  out  the  sequestration  writ  was  In  vir- 
tue of  this  bill  of  sale.  The  value  of  the 
seed  at  the  time  of  the  levy  of  the  writ,  was,  It 
appears,  |50  or  $52  per  ton.  Assignments 
of  error  Nos.  3,  5,  6,  13,  15,  and  16,  all  per- 


tainlng  to  the  giving  of  the  peremptory  in- 
struction are  therefore  overruled. 

It  Is  concluded  that  assignment  of  error 
No.  1  should  be  overruled,  as  presenting  no 
reversible  error. 

The  ofilcer's  return  on  the  seQuestratlQn 
writ  showed  that  he  valued  the  cotton  seed 
at  the  time  of  the  levy  of  the  writ,  at  $50  a 
ton,  and  the  appellant  Antone  testified  that 
the  seed  were  worth  on  an  average  of  $50 
or  $52  a  ton.  The  judgment  rendered  was 
for  $50  per  ton.  The  fourteenth  assignment 
of  error  is  overruled. 

The  remaining  assignments  of  error  have 
each  been  considered,  and  it  has  been  conclud- 
ed that  they  should  be  overruled. 

Judgment  afllrmed. 


HAT  et  aL  ▼.  BEHRENS  DRUG  CO. 
(No.  6108.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

July  5,  1919.     Rehearing  Denied 

Oct  8,  1919.) 

1,  FBAUnULEITT    CONVETANCKS   ^»182(5)— Olf 

Illegal  Sale  in  Bulk  Buteb  Liable  fob 

Debts  of  Selleb. 
Under  the  Bulk  Sales  Law,  as  amended  by 
Acts  84th  Leg.  c.  114  (Vernon's  Ann.  Civ.  St. 
Supp.  1918,  art.  3971),  a  purchaser  of  a  stock 
of  goods  in  bulk  in  violation  of  the  statutory 
requirements  is  personally  liable  for  the  debt 
of  the  seller  of  the  goods,  not  being  subject  only 
to  garnishment,  as  he  becomes  a  trustee  or  re- 
ceiver. 

2.  Fbauoulent  Conveyances  ^=»182(1)  — 
Buteb  at  Illegal  Bulk  Sale  Disposing 
OF  Goods  Liable  to  Cbeditob. 

The  purchaser  of  a  stock  of  goods  in  vio- 
lation of  Bulk  Sales  Law,  as  amended  by  Acts 
34th  Leg.  c.  114  (Vernon's  Ann.  Civ.  St.  Supp. 
1918,  art  3971),  who  disposes  of  the  goods  and 
places  ihem  beyond  the  reach  of  the  seller's 
creditor  by  garnishment,  attachment,  pr  other 
process,  becomes  personaUy  liabla  to  the  creditor, 
whatever  his  liability  if  he  had  continued  to  bold 
the  goods. 
8.  Fbaudb,  Statute  of  ^=»18(8)— Pbokisb  of 

Remote  Pubchaseb  to  Pat  Obioinal  Sell- 

eb's  Debt  Enforceable. 
Where  remote  purchaser  of  stock  and  fix- 
tures promised  to  pay  original  seller's  debt, 
which  promise  was  part  consideration  for  trans- 
fer to  remote  purchaser  by  his  immediate  sell- 
er, the  stock  of  goods  and  fixtures,  under  the 
Bulk  Sales  Law,  as  amended  by  Acts  34th  Leg. 
c.  114  (Vernon's  Ann.  Qv.  St.  Supp.  1918,  art. 
3971),  being  a  trust  fund  for  creditors,  such  re- 
mote purchaser's  promise  was  not  within  the 
statute  of  frauds,  being  supported  by  considera- 
tion, and  constituting  a  promise  by  the  purchaser 
to  pay  his  own  debt,  enforceable  by  the  cred- 
itor. 

Appeal    from    McLennan   Oonnty    Court; 
James  P.  Alexander,  Jndge. 


^s»For  other  cems  Bee 
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Suit  by  the  Behrens  Drag  Company  against 
R.  E.  Hay,  li.  A.  Bletch,  and  another.  Firom 
Judgment  for  plaintiff,  defendant  Bletch  ap- 
peals.   Affirmed. 

E.  W.  Bounds,  of  Marlln,  for  appellant. 
Nathan  Patten,  of  Waco,  for  appellee. 

BRADY,  J.  This  suit  was  ffled  by  appellee 
In  the  justice  court,  precinct  No.  1,  of  Mc- 
Lennan county,  Tex.,  on  an  account  for  the 
sum  of  $171.33,  for  merchandise  sold  to  R.  EX 
Hay.  It  was  alleged  that  Hay  sold  his  busi- 
ness and  stock  in  bulk  to  W.  G.  Reddell,  who 
promised  and  agreed  to  pay  the  account  of 
appellee ;  that  Reddell  thereafter,  and  In 
about  two  weeks,  sold  the  business  to  the 
appellant,  U  A.  Bletch,  who,  in  turn,  prom- 
ised and  agreed  as  a  part  of  the  consider- 
ation to  pay  the  debt  of  appellee.  It  was 
averred  that  the  proylsions  of  the  Bulk  Sales 
Law  (Rev.  St  arts,  3971-3973)  were  not 
complied  with  by  either  R.  E.  Hay  in  the  sale 
to  Reddell,  nor  in  the  sale  by  Reddell  to  L.  A. 
Bletch,  and  that  the  promises  to  pay  the  debt 
of  appellee  were  expressly  made  for  its  use 
and  benefit. 

Appellant,  L.  A.  Bletch,  pleaded  in  abate- 
ment that  he  was  not  a  proper  party  to  the 
suit,  and  could  not  be  held  individually  li- 
able for  a  violation  of  the  Bulk  Sales  Law, 
but  could  only  be  held  in  garnishment  He 
also  pleaded  failure  of  consideration  and  the 
statute  of  frauds,  and  alleged  that  Hay  had 
sold  the  stock  of  goods  to  Reddell  and  took 
$500  worth  of  negotiable  promissory  notes 
therefor ;  that  Hay  had  sold  the  notes  to  his 
brother,  Albert  Bletch,  before  maturity  and 
for  value;  and  that  Albert  Bletch,  in  turn, 
'sold  the  notes  to  aiq[>ellant  before  maturity 
and  without  notice  of  any  indebtedness 
against  the  stock^  and  that  he  took  the  stock 
and  fixtures  from  Redd^  at  his  request,  and 
-only  as  a  last  resort  to  collect  his  notes. 

Judgment  was  rendered  in  the  justice 
•court  for  appellee  against  all  the  defendants, 
R.  E.  Hay,  W.  C.  Reddell,  and  L.  A.  Bletch, 
and  with  judgment  over  in  favor  of  Hay 
against  Reddell,  and  in  favor  of  Reddell 
against  L.  A.  Bletch,  and  for  cancellation  of 
a  note  then  outstanding.  On  appeal  the  case 
was  tried  in  the  county  court  without  a 
jury,  and  a  similar  judgment  rendered  in 
favor  of  appellee,  from  which  L.  A.  Bletch 
has  appealed. 

Findings  of  Fact 

The  trial  court  filed  the  following  findings 
of  fact: 

"(1)  I  find  that  the  defendant  R.  E.  Hay  was 
engaged  in  business  as  a  retail  druggist  in  the 
town  of  Eddy,  Tex. ;  that  he  purchased  of  and 
from  plaintiff,  Behrens  Drug  Company,  certain 
goods,  wares,  and  merchandise,  and  became  in- 
debted to  it  in  the  amount  of  the  itemized  veri- 
fied account  herein  sued  upon. 

"(2)  That  the  defendant  R.  E.  L.  Hay,  dur- 
ing the  early  part  of  January,  1918,  took  charge 


of  said  business  as  the  agent  of  and  for  liis  son, 
It  E.  Hay ;  that  on  or  about  January  26,  1918^ 
R.  E.  L.  Hay,  acting  with  authority  as  such 
agent  and  for  and  upon  behalf  of  R.  B.  Hay, 
sold  said  stock  of  merchandise  and  fixtures,  etc, 
to  the  defendant  W.  O.  Reddell,  who  in  pay- 
ment therefor  executed  a  series  of  five  notes, 
payable  to  R.  E.  Hay,  aggregating  the  sum  of 
$600,  and  agreed  and  promised  as  a  part  of  the 
consideration  for  such  transfer  to  pay  off  and 
discharge  the  indebtedness  due  by  R.  E.  Hay 
to  Behrens  Drug'  Company,  in  the  sum  of 
$171.83. 

*'(8)  That  the  notes  in  question  were  by  the 
said  R.  E.  Hay  transferred  and  delivered  with- 
out recourse  to  one  Albert  Bletch,  who,  in  turn, 
sold  and  assigned  same  to  the  defendant  L.  A. 
Bletch  for  value  and  before  maturity. 

"(4)  That  on  or  about  the  10th  day  of  Febru- 
ary, 1918,  the  defendant  W.  C.  Reddell  sold  and 
delivered  said  stock  of  merchandise  and  fixtures 
to  the  defendant  L.  A.  Bletch;  the  considera- 
tion being  the  cancellation  and  delivery  of  said 
notes  aggregating  the  sum  of  $500,  and  the  ex- 
press promise  of  the  defendant  L.  A.  Bletch 
to  pay  off  and  discharge  the  indebtedness  due 
plaindff,  Behrens  Drug  Ccmpany;  that  the 
defendant  L.  A.  Bletch  immediately  went  into 
possession  of  said  merchandise  and  fixtures  and 
disposed  of  same. 

"(5)  That  the  stock  of  merchandise  and  fix- 
tures, at  the  time  of  the  respective  sales,  were 
of  the  reasonable  value  of  between  $1,000  and 
$1,400;  that  at  the  date  of  the  sale  and  trans- 
fer from  Reddell  to  Bletch  none  of  the  notes  in 
question  were  due. 

"(6)  I  further  find  that  neither  the  defend- 
ant W.  C.  Reddell  nor  L.  A.  Bletcdi  demanded 
or  received  from  their  respective  transferror 
a  written  list  of  names  and  addresses  of  the 
creditors  of  such  seller  or  transferror,  with 
the  amount  of  indebtedness  due  and  owing  to 
each  and  certified  by  the  seller  or  transferror 
under  oath  to  be  a  full,  accurate,  and  complete 
list  of  his  creditors  and  of  his  indebtedness, 
and  that  neither  did,  at  least  10  days  before 
taking  possession  of  such  merchandise  and  fix- 
tures, or  paying  therefor,  notify  personally  or 
by  registered  mail  any  of  the  creditors,  nor 
plaintiff,  Behrens  Drug  Company,  of  the  pro- 
posed sale,  of  the  price,  terms,  and  conditions 
thereof,  as  required  by  articles  "SOTl  and  3972 
of  the  Revised  Statutes  of  1911,  state  of  Texas, 
as  amended  by  the  Acts  of  the  Regular  Session 
of  the  Thirty-Fourth  Legislature,  and  common- 
ly known  as  the  'Bulk  Sales  Law/  nor  in  any 
other  way  attempt  to  comply  with  the  Bulk 
Sales  Law." 

These  findings  are  supported  by  the  evi- 
dence. 

The  court  also  filed  the  following  conclu- 
sions of  law: 

"(1)  That  the  respective  sales  or  transfers  were 
null  and  void  under  the  terms  of  articles  3971 
and  3972  of  the  Revised  Civil  Statutes  of  1911, 
as  amended,  and  that  the  defendants  W.  C. 
Reddell  and  L.  A.  Bletch  became  receivers,  and 
are  to  be  held  accountable  to  creditors  for  all 
goods,  wares,  and  fixtures  that  went  into  their 
possession  by  virtue  of  such  sale  or  transfer. 

"(2)  That  the  defendants  W.  C.  Reddell  and 
L.  A.  Bletch  having  taken  charge  of  said  mer- 
chandise and  'fixtures,  without  complying  with  j 
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the  termfl  of  th«  abore  enumerated  statutes, 
and  disposed  of  same,  the  value  of  which  was 
£ar  in  excess  of  the  plaintiff's  claim,ithe  plaintiff 
is  entitled  to  recover  as  against  them  the  full 
amount  of  its  said  daim. 

"(3)  That  the  defendants  W.  O.  ReddeU  and 
Jj.  A.  Bletch  are  each  liable  to  the  plaintiff  for 
the  full  amount  of  its  daim  upon  the  express 
promises  of  each,  respectively,  to  pay  off  and 
discharge  the  daim  of  plaintiff;  said  promises 
having  been  made  for  the  use  and  benefit  of  the 
plaintiff.  * 

''(4)  That  judgment  should  be  rendered  against 
the  defendants  R.  E.  Hay,  W.  C.  Reddell,  and 
If.  A.  Bletch,  jointly  and  severally,  for  the  full 
amount  of  plaintiff's  daim,  with  6  per  cent,  per 
annum  interest  from  date  of  judgment  and  all 
costs ;  the  case  having  been  appealed  by  defend- 
ant Bletch  from  justice  court;  that  judgment 
should  also  be  rendered  in  favor  of  plaintiff 
against  the  sureties,  as  such,  on  the  appeal 
bond  of  defendant  Bletch ;  that  defendant  W.  O. 
Reddell  should  have  his  judgment  over  and 
against  defendant  Bletch,  and  the  sureties  on 
his  appeal  bond,  for  any  amount  he  may  be 
compelled  to  pay  hereon,  and  that  the  sureties 
on  said  appeal  bond  should  have  judgment 
against  defendant  Bletch  for  any  amount  they 
may  be  forced  to  pay  herein;  that  the  defend- 
ant R.  E.  L.  Hay  should  go  hence  without  day 
and  recover  his  costs  in  this  behalf  expended, 
and  judgment  has  been  accordingly  so  entered 
—to  all  of  which  defendant  L.  A.  Bletch,  in 
open  court,  excepts  and  gives  notice  of  appeal  to 
the  honorable  Court  of  Civil  Appeals  for  the 
Third  Supreme  Judicial  District  of  Texas,  at 
Austin,  Texas." 

Opinion. 

Appellant,  in  his  first  assignment  of  error, 
challenges  the  court's  fourth  finding  of  fact, 
because  the  same  is  not  supported  by  the  evi- 
dence. The  evidence  upon  this  Issue  Is  con- 
flicting, but  there  is  evidence  in  the  record  to 
support  the  finding.  In  appellee's  brief  the 
statement  under  the  first  counter  proposition 
contains  evidence  quoted  from  the  statement 
of  facts  sufficient  to  sustain  this  finding  of 
the  trial  court;  therefore  the  assignment  is 
overruled. 

The  second  and  third  assignments  of  error 
present  substantially  the  point  that.  If  appel- 
lant and  the  previous  transferrors  violated 
the  provisions  of  the  Bulk  Sales  Law,  the 
sales  were  void,  and  that  neither  appellant 
nor  the  others  violating  such  law  could  be 
held  personally  liable  for  the  payment  of 
appellee's  debt,  but  would  be  subject,  if  ac 
all,  to  garnishment  In  other  words,  the 
claim  is  made  that  if  the  statute  was  violat- 
ed the  pretended  sales  were  void,  and  that  no 
title  passed  thereby,  and  In  effect  there  was 
merely  a  change  of  possession.  Several  au- 
thorities are  dted  to  sustain  the  point  that 
garnishment  is  the  proper  and  appropriate 
remedy  in  such  case.  Upon  examination  of 
these  cases  we  find  that  they  were  either 
decided  prior  to  the  amendment  of  the 
Thirty-Fourth  Legislature,  or  that  they  In- 
volved and  construed  only  the  provisions  of 


article  3971,  Revised  Statutes,  as  they  exist- 
ed prior  to  the  amendm^it  of  1915. 

By  diapter  114,  Acts  34th  Leg.  p.  171 
(Vemon'a  Ann.  Civ.  St  Supp.  1918,  art  3971), 
article  3971  was  amended  so  as  to  indude  for 
the  first  time  the  following  language: 

"Any  purchaser  or  transferee  who  shall  not 
conform  to  the  provisions  of  this  act  shall, 
upon  application  of  any  of  the  creditors  of  the 
seller  or  transferror,  become  a  recdver  and  be 
hdd  accountable  to  such  creditors  for  all  goods, 
wares,  merchandise  and  fixtures  that  have  come 
into  his  possession  by  virtne  of  such  sale  or 
transfer." 

'  This  amendment  was  In  force  at  the  time 
of  the  transaction  Involved  in  this  case,  and 
must  control  the  decision  of  this  questloo, 
and  not  the  provisions  of  the  old  law. 

[1,  2]  Under  the  findings  of  the  trial  court, 
it  was  shown  that  neither  L.  A.  Bletch,  nor 
his  vendor,  nor  the  original  seller,  complied 
with  the  requirements  of  the  Bulk  Sales  Law 
as  to  demanding  and  receiving  a  list  of  cred- 
itors, and  notice  to  creditors  at  least  10  days 
before  taking  possession  of  the  stock  of  mer- 
chandise. It  was  further  shown  that  L.  A. 
Bletch  took  immediate  possession  of  the 
stock  and  fixtures  upon  the  sale  to  him  by 
Reddell,  and  that  he  disposed  of  the  same. 
We  think  the  effect  of  the  amendment  is  to 
constitute  a  purchaser  or  transferee,  not  con- 
forming to  the  requirements  of  the  statute, 
a  receiver  or  trustee  for  creditors,  and  ac- 
countable to  them  for  merchandise  and  fix- 
tures coming  into  their  possession.  Whatever 
may  be  the  rule,  where  the  purchaser  or 
transferee  still  holds  the  goods,  it  Is  clear 
that  when  he  has  disposed  of  them,  and 
placed  them  beyond  the  reach  of  a  creditor 
by  garnishment,  attachment,  or  other  process, 
he  is  personally  liable  to  the  creditor.  He 
Is,  under  such  circumstances,  a  converter  of 
the  property,  and  if  the  ccmverted  property  fe 
equal  In  value  or  in  excess  of  the  creditor's 
daim  he  is  subject  to  a  personal  judgment 
for  the  entire  debt  Any  other  rule  would 
.deprive  creditors  of  the  benefits  of  the  stat- 
ute, which  was  plainly  amended  for  their 
express  benefit  It  follows  that  the  assign- 
ments raising  this  question  must  be  over* 
ruled. 

[3]  The  fourth  assignment  is  to  the  effect 
that  the  court  erred  in  rendering  judgment 
against  appellant  upon  the  ground  that  be 
had  assumed  the  debt  of  appellee,  because 
appellant  pleaded  the  statute  of  frauds  and 
failure  of  consideration,  in  bar  of  any  prom- 
ise to  pay  Its  debt  Under  the  findings  of  the 
court,  there  was  an  express  promise  of 
Bletdi  to  pay  the  debt  of  Hay  to  appellee, 
which  was  a  part  of  the  consideration  for 
the  transfer  of  the  stock  and  fixtures  to  ap- 
pellant by  Reddell.  Under  these  drcunts 
stances,  and  the  stock  of  goods  and  fixtures 
under  the  statute  being  a  trust  fund  for  the 
benefit  of  creditors,  including  appellee,  we 
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do  not  regard  the  promise  In  question  as  be- 
ing within  the  statute  of  frauds.  There  was 
not  only  a  sufficient  consideration  for  the 
promise,  but,  under  the  circumstances  of 
this  case,  It  was  In  effect  a  promise  by  ap- 
pellant to  pay  his  own  debt.  Under  the  rule 
In  this  state,  such  a  promise  does  not  fall 
within  the  statute,  and  may  be  enforced  by 
the  third  party  for  whose  use  and  benefit  it 
was  made.  Gay  y.  Pemberton,  44  S.  W.  400 ; 
Spann  v.  Cochran,  03  Tex.  240;  McCown  ▼. 
Schrlmpf,  21  Tex.  22,  73  Am.  Dec.  221; 
Slmpklns  on  Contracts,  391. 

The  authorities  cited  by  appellant  are  not 
In  point,  because  the  facts  in  each  case  show 
merely  a  collateral  promise,  without  a  suffl- 
clent  consideration,  and  not  In  effect  constl 
tutlng  a  promise  to  pay  the  debt  of  the  prom- 
isor himself. 

All  assignments  have  been  considered,  and, 

finding  no  reversible  error,  the  judgment  is 

•  affirmed. 

Affirmed. 


MATHEW  et  al.  v.  COMMISSIONERS* 

COURT  OF  CORYELL  COUNTY 

et  al.     (No.  6112.) 

<Court  of  Civil   Appeals   of  Texas.     Austin. 

July  5,   1919.     Rehearing  Denied  Oct. 

15,  1919.) 

1.  Schools  anu  School  Distbtcts  «b»80— 
Whsn  Requirement  as  to  Abba  of  Dis* 
TBicT  Inapplicable. 

A  school  district  created  prior  to  1905  was 
not  required  to  contain  nine  square  miles,  and, 
its  area  never  having  been  reduced.  Rev.  St 
art.  2815,  has  no  application. 

2.  Schools  anu  School  Distbiots  ^=>97(4) 
— Shebiff*b  Rctubn  of  Bond  Blection 
With  Jubat  of  Deputt  County  Clebk, 
Valid. 

A  sherifiTs  return  in  the  matter  of  a  school 
district  bond  election,  bearing  the  Jurat  of  the 
-county  derk  by  his  deputy,  was  authorlied  by 
Rev.   St  art  1749. 

3.  Schools  and  School  Distbicts  ^=»97(4) 
—When  Notice  of  Bond  Election  Suffi- 
cient. 

When  the  statute  prescribing  the  mode  of 
notice  of  a  school  district  bond  election  has 
not  been  complied  with,  it  rests  upon  him,  as- 
serting the  legality  of  the  election,  to  prove 
satisfactorily  that  sufficient  notice  was  given 
the  voters,  that  they  in  fact  had  actual  notice, 
and  that  failure  to  give  the  prescribed  notice 
did  not  affect  the  result. 

4.  Stipulations  «=»14(2)— ^Stipulation  Con- 
stbued  to  Show  Notice  of  Bond  Elec- 
tion TO  All  Votebs. 

In  suit  to  restrain  the  approval  and  sale 
of  bonds  voted  by  a  school  district,  an  agree- 


ment or  stipulation  that  the  voters  of  the  dis- 
trict had  had  actual  notice  of  the  bond  elec-   bouse  therein, 
•tion,  notice  of  which  was  not  posted  as  pre- j  mlssioners'  court  declared  the  result  of  an 


scribed  by  statute,  in  the  absence  of  any  words 
of  limitation,  must  be  construed  to  mean  that 
all  the  voters  of  the  district  had  notice. 

Appeal  from  District  Court,  CoryeU  Coun- 
ty;  J.  H.  Arnold,  Judge. 

Suit  by  F.  M.  Mayhew  and  others  against 
the  Commissioners*  Court  of  Coryell  County 
and  others.  From  judgment  for  defendants, 
plaintiffs  appeaL    Affirmed. 

Mears  &  Watklns,  of  Gatesville,  for  appel- 
lants. 
H.  B.  Bell,  of  Gatesville,  for  appellees. 

Findings  of  Fact 

JEINE:iNS,  j.  This  suit  was  brought  by 
appellants  to  enjoin  appellees  from  approv- 
ing and  selling  certain  bonds  that  had  been 
voted  by  the  Pancake  common  school  dis- 
trict No.  15,  in  Coryell  county. 

The  alleged  grounds  for  such  injunction 
are:  (a)  Said  district  never  had  any  legal 
existence;  (b)  it  was  illegal  in  that  it  con- 
tained less  than  nine  square  miles ;  (c)  there 
was  no  legal  notice  of  the  election. 

At  the  May  term,  1889,  the  commissioners' 
court  of  Coryell  county  ordered  the  county 
surveyor  to  make  out  the  field  notes  of  all 
of  the  school  districts  of  that  county.  At 
the  August  term,  1889,  the  county  surveyor 
presented  his  account  for  preparing  the  field 
notes  of  the  school  districts  in  Coryell  coun- 
ty in  accordance  with  said  order,  which  ac- 
count was  approved  and  allowed. 

The  surveyor's  report  was  filed  in  the  of- 
fice of  the  county  Judge,  and  the  field  notes 
of  the  school'  districts,  as  represented  and 
approved,  were  recorded  in  a  book  in  the 
office  of  the  county  Judge  known  as  the  book 
for  ''School  IMstrlcts"  of  Coryell  county. 
Among  the  field  notes  in  said  surveyor's  re- 
port and  recorded  in  said  book  are  those  of 
liberty  district  No.  15,  which  contained 
less  than  seven  square  miles.  At  the  No- 
vember terhi,  1909,  the  commissioners'  court 
added  certain  territory  to  district  No.  15, 
thereby  increasing  it  to  seven  square  miles, 
and  changed  its  name  to  Pancake  district. 
On  June  11,  1917,  the  county  surveyor,  re- 
surveyed  the  Pancake  district,  including  In 
his  field  notes  about  one  square  mile,  giving 
to  said  district  eight  square  miles.  On  June 
18,  1917,  the  county  board  of  school  trustees 
made  and  entered  an  order  defining  the  Pan- 
cake district  in  accordance  with  such  field 
notes.  The  majority  of  the  votes  cast  at 
said  election  were  in  favor  of  the  issuance 
of  the  bonds. 

School  trustees  have  been  elected  for  dis- 
trict No.  15,  and  school  has  been  taught 
therein  each  year  since  1889.  August  13, 
1901,  the  commissioners'  court  ordered  the 
trustees  of  said  district  to  sell  the  old  school- 
November  14,  1910,  the  com- 
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election  in  said  district  to  levy  a  special  tax 
therein,  and  levied  the  same; 

Opinion. 

[1]  We  hold  that  the  facts  as  hereinbe- 
fore stated  show  that  the  district  was  a  le- 
gal common  school  district  at  the  time  the 
bond  election  was  held.  The  district  baring 
been  created  prior  to  1905,  it  was  not  re- 
quired to  contain  nine  square  miles,  and.  Its 
area  having  never  been  reduced,  article  2815, 
R.  S.,  has  no  application. 

[2]  We  do  not  think  that  there  is  any 
merit  in  the  objection  to  the  sheriff's  return 
that  it  has  the  Jurat  of  the  county  clerk  by 
his  deputy.  This  is  authorized  by  article 
1749,  R.  S. 

[3]  The  law  In  force  at  the  time  the  elec- 
tion was  held  required  notices  of  the  election 
to  be  posted  in  three  places  in  the  district 
in  which  the  election  was  held.  This  was 
not  done,  but  instead  thereof  the  notice  was 
published  in  a  newspaper  in  Coryell  county 
for  three  consecutive  weeks  before  the  elec- 
tion. The  purpose  of  giving  notice  of  an 
election  is  that  the  voters  may  be  advised 
as  to  the  time  and  place  of  the  election,  by 
whose  authority  held,  and  the  matter  to  be 
voted  upon,  so  that  each  may  have  an  op- 
portunity to  vote  at  such  election  if  he  so 
desires.  If  sufficient  notice  be  not  given, 
the  election  will  be  declared  void.  When  the 
statute  directing  how  such  notice  shall  be 
given  is  complied  with,  the  sufficiency  of  the 
notice  is  conclusively  presumed.  When  such 
statute  is  not  complied  with,  it  rests  upon 
him  who  asserts  the  legality  of  the  election 
to  prove  by  satisfactory  evidence  that  suffi- 
cient notice  was  given  to  the  voters,  and 
that  in  tSLCt  the  voters  had  actual  notice  of 
the  election,  and  that  the  failure  to  give  the 
prescribed  notice  did  not  affect  the  result  of 
the  election.  Cochran  v.  Kennon,  161  S.  W. 
69,  and  authorities  there  cited. 

[4]  In  the  Instant  case  it  was  agreed  "that 
the  voters  of  said  common  school  district 
No.  15,  known  as  Pancake,  had  actual  no- 
tice of  said  election,  as  above  set  forth." 
"As  above  set  forth"  refers  to  the  finding 
of  fact  by  the  court  that  the  voters  of  said 
district  had  actual  notice  of  the  proposition 
to  be  voted  on,  and  the  time  and  place  of 
holding  the  election.  The  agreement  "that 
the  voters  of  said  common  school  district 
No.  15  had  actual  notice  of  said  election," 
in  the  absence  of  any  words  of  llraltaticHi, 
must  be  construed  to  mean  that  all  of  the 
voters  of  that  district  had  such  notice. 

It  was  neither  alleged  nor  proven  that 
any  qualified  voter  in  said  school  precinct 
failed  to  vote  at  said  election.  The  vote 
was  for  the  bonds,  19 ;  against  the  bonds,  11. 

Finding  no  error  of  record,  the  judgment 
of  the  trial  court  Is  affirmed. 

Afiirmed. 


CULP   V.   COMMISSIONERS'   COURT   OF 
CORYELL  COUNTY.    (No.  6161.) 

(Court  of   Civil  Appeals   of  Texas.     AuBtin. 
July  5,  1919.    Rehearing  Denied 
Oct  16,  1919.) 

1.  HiOHWATB  ^cs»64— Nbcksbitt  of  Road  Bs- 

TABIJSHED   BT  PETITION  AND  AfPBOVAL  OF 
COIOCISSIONEBS. 

The  question  of  the  necessity  of  a  public 
road  is  wholly  for  the  determination  of  the  pe- 
titioners, and  where  so  determined  by  them  and 
the  commissioners'  court,  and  where  proper 
legal  steps  have  been  taken,  the  question  is 
not  subject  to  review  by  the  district  court  in 
suit  to  enjoin  opening  of  the  road. 

2.  Officebs  ^ss>105— Oath  of  Jxjbt  of  View 

OF   HlOHWAT   DnZ.T  GUBTIFIKD    BT   DePUTT 

Ck)UNTT  Clebk. 
As,  under  Rev.  St  1896,  art  1139,  the 
county  clerk's  deputies  "shall  act  in  the  name 
of  their  principal  and  may  do  and  perform  all 
such  official  acts  as"  the  derk  may  perform, 
where,  in  proceedings  to  lay  out  a  public  high- 
way, the  notices  issued,  the  appointment  of 
the  jury  of  view,  and  oaths  of  such  jury  were 
signed,  sworn,  and  certified  in  the  form,  '*B., 
Co.  Clerk,  by  Y^  Deputy,"  they  were  in  proper 
legal  form. 

Appeal  from  District  Court,  Coryell  (Doun- 
ty;  J.  H.  Amols,  Judge. 

Suit  l^  Joe  S.  Culp  against  the  Commis- 
sioners' Court  of  Coryell  County.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Hears  &  Watkins,  of  Gatesville,  for  ap- 
pellant 
H.  B.  Bell,  of  Gatesville^  for  a]K>ellee8. 

KEY,  O.  J.  Tbis  is  an  injunction  suit  in 
which  the  plaintiff  sought  to  prevent  the 
opening  of  a  public  road  upon  his  land. 
There  was  a  judgment  in  favor  of  the  de- 
fendants, and  the  plaintiff  has  appealed. 

Finding  them  to  be  correct,  we  adopt  the 
findings  of  fact  and  conclusions  of  law  of  the 
trial  court,  aa  follows: 

"(1)  It  appears  from  plaintiff's  petition  that 
petition  was  properly  prepared  in  accordance 
with  law  praying  for  the  road  to  be  laid  out 
in  terms  of  law,  and  that  notice  thereof  was 
given  in  the  form  as  pleaded  by  the  plaintiff 
for  the  requisite  number  of  days,  and  that  the 
jury  of  view  was  appointed  regularly  by  the 
commissioners'  court  of  Coryell  county,  Texas. 

'*(2)  It  is  complained  in  plaintiff's  petition 
that  the  notices  issued,  the  appointment  of  the 
jury  of  view  in  question,  and  the  oaths  of  the 
jury  of  view,  were  signed,  sworn,  and  certified 
in  the  following  form:  'J.  W.  Burleson,  Co. 
Clerk,  by  V.  N.  Bentley,  Deputy.' 

[I]  "(3)  I  find  that  the  signers  to  the  peti- 
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tion  and  the  eommlBBionerd'  eoort  determined 
that  the  public  road  in  question  was  a  necessi- 
ty, and  that  under  the  decisions  of  Haver- 
bekken  v.  Bosque  County,  204  S.  W.  1162,  by 
the  Supreme  Court  of  Texas,  the  question  for 
the  necessity  of  the  road  is  wholly  for  the  de- 
termination of  the  petitioners,  and  is  a  ques- 
tion not  subject  to  review  by  th^e  district  court, 
where  the  proper  legal  steps  have  been  taken. 

"(4)  The  jury  of  view  allowed  the  plaintiff 
f2Q0  as  compensation  for  his  land  and  to  cov- 
er his  damage,  and  this  amount  has  been  legal- 
ly tendered  to  him  by  the  county  treasurer, 
but  has  been  refused,  it  being  understood  that 
the  county  would  build  plaintiff  a  stock  gap  at 
place  designated. 

"(5)  In  connection  with  the  findings  of  fact 
aforesaid,  I  find  the  following  oondnsions  of 
law  * 

[2J  *'(!)  Under  article  1139  of  Revised  SUt- 
utos  of  Texas  18d5,  I  find  that  the  deputies 
of  the  county  derk  'shall  act  in  the  name  of 
their  principal,  and  may  do  and  perform  all 
such  official  acts  as  may  be  lawfully  done  and 
performed  by  such  clerk  in  person.'  I  con- 
clude, therefore,  that  form  of  the  oaths  to  the 
jury  of  view  and  the  notices  and  certificates 
in  question  followed  the  statutes,  and  are  in 
proper  and  legal  form. 

"(2)  I  find  as  a  matter  of  law  that  the  jury 
of  view  and  the  commissioners'  court  allowed 
plaintiff  sufficient  damages  to  compensate  him 
for  his  land  and  loss. 

"(8)  I  find  under  the  decision  of  Haver- 
bekken  y.  Bosque  County,  above  referred  to, 
and  by  the  Supreme  Court,  204  S.  W.  1162, 
that  the  question  for  the  necessity  of  the  road 
is  to  be  determined  by  the  petitioners,  and  that 
the  nine-months  time,  as  pleaded  by  the  plain- 
tiff, does  not  apply  to  the  character  of  roads  in 
question  in  this  case,  but  applies  only  to  the 
character  of  roads  in  the  opening  of  which  the 
commissioners'  court  may  take  the  initiative 
without  the  necessity  of  a  petition. 

;*(4)  I  find  as  a  matter  of  law  that  the  com- 
missioners' court  has  acted  in  a  legal  and  a 
proper  manner,  and  that  the  appointment  of 
the  jurors  of  view  and  their  iiualifications  was 
in  compliance  with  law,  and  that  all  other 
things  done  in  the  matter  of  opening  the  road 
in  question  has  followed  the  law,  and  there  is 
no  escape  from  the  conclusions  that  the  road 
has  been  laid  out  legally,  and  that  both  tem-' 
porary  writ  of  injunction  and  the  permanent 
writ  of  injunction  should  be  denied. 

*'(5)  There  is  another  finding  of  fact  which 
I  sliould  have  made  above,  but  insert  here,  and 
that  is  that  there  is  no  question  but  that  as 
many  as  three  of  the  jury  of  view  took  the 
oath  prescribed  by  law  before  the  jury  of  view 
entered  upon  their  duties  and  viewed  out  the 
road  in  question,  and  that  the  premises  of 
plaintiff  are  now  fenced. 

"(6)  I  am  irresistibly  led,  therefore,  to  the 
conclusion  that  the  law  is  with  the  defendant, 
and  judgm^it  will  be  rendered  in  defendant's 
favor." 

* 

No  reversible  error  has  been  shown,  and 
the  judgment  is  atQrmed. 
AlHrmed. 


SOHAPP  V.  WRIGHT  et  ux.    (No.  2107.) 

(Ooort  of  Civil  Appeals  of  Texas.    Texarkana. 

June  26,  1919.    Rehearing  Denied 

July  8,  1919.) 

1*  Baicaobs  «s>185(8)  —  £>videncb  inbuffi- 
ozent  to  show  plaintiff  subject  to  ova- 

BIAK  DISBASB  BBIOBB  INJUBT. 

Testimony  merely  that  ovarian  diseases  are 
common  among  women  who  have  borne  children 
wonld  not  warrant  the  jury  in  finding  that 
plaintiff  was  suffering  from  such  a  disease  prior 
to  her  injury  in  alighting  from  defendant's  train. 

2.  Tbial   ^ss>260(8)  —  Special  instbuotion 
oovebed.  bt  oenbbal  chaboe  pbopeblt  be- 

FUSED. 

The  general  charge  in  an  action  for  injuries 
to  passenger  in  alighting  having  restricted  the 
jury  to  injuries  proximately  caused  by  the  de- 
fendant's negligence,  there  was  no  reversible 
error  for  refusing  a  special  charge  to  that  effect 
limited  to  a  claimed  injury  of  an  ovary. 

Error  from  District  Court,  Hunt  County; 
Wm.  Plerson,  Judge. 

Action  by  Lou  Wright  and  wife  against  C. 
B.  Scbafi?,  receiver.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    AfiQmied. 

Dinsmore,  McMabon  i&  Dinsmore,  of  Green- 
ville, and  Chas.  C.  Huff,  of  Dallas,  for  plain- 
tiff in  error. 

B.  Q.  Evans,  of  Greenville,  and  W.  A« 
Shields,  of  Houston,  for  defendants  in  error. 

HODGES,  J.  This  appeal  is  from  a  judg- 
ment in  favor  of  the  defendants  in  error  for 
the  sum  of  $1,800  as  damages  for  personal 
injuries  sustained  by  Augusta  Wright,  one  of 
the  plaintiffs  in  the  court  below.  In  their 
pleadings  the  defendants  in  error  alleged,  in 
substance,  that  Augusta  Wright  was  the  wife 
of  Lon  Wright,  and  on  the  3d  day  of  Septem- 
ber, 1916,  was  a  passenger  upon  a  train  of 
plaintiff  in  error ;  that  while  she  was  alight- 
ing from  that  train  at  Caddo  Mills,  her  des- 
tination, she  was,  through  the  negligence  of 
the  railway  company's  servants,  caused  to 
fall  and  receive  serious  and  permanent  in- 
juries. It  is  averred  that,  when  the  train 
stopped  at  Caddo  Mills,  Augusta  Wright 
went  to  the  front  of  the  car  to  get  off,  and 
discovered  that  no  footstool  had  been  pro- 
vided and  that  no  porter  or  other  person  was 
there  to  assist  her  in  alighting;  that  she 
handed  some  of  her  baggage  to  a  man  who 
left  the  train  just  in  front  of  her,  and  while 
she  was  in  the  act  of  stepping  from  the 
lowest  step  of  the  coach  to  the  platform  the 
train  jerked,  causing  her  to  fall  to  the 
ground  and  sustain  a  sprained  ankle,  in- 
juries to  her  knee  and  hips,  to  her  right 
side,  back,  and  right  ovary.  The  negligence 
charged  was  the  foilure  to  provide  a  step- 
block  for  her  use,  or  to  have  some  one  to 
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assist  her  In  alighting,  and  In  moTing  the 
train  suddenly  while  she  was  in  the  act  of 
alighting. 

Plaintiff  in  error  pleaded,  among  other 
defenses,  contributory  negligence.  He  re- 
quested upon  the  trial  two  special  charges 
submitting  that  issue.  We  have  examined 
those  charges,  and  also  the  instructions  giv- 
en by  the  court,  and  are  of  the  opinion  that 
in  the  court's  general  charge  and  the  spe- 
cial charges  given  the  defense  of  contrib- 
utory negligence  was  fairly  presented,  and 
there  was  no  error  In  refusing  these  charges 
requested. 

[1,  2]  Plaintiff,  in  error  also  requested  the 
following  special  charge: 

"If  you  shall  under  the  charge  given  you 
find  for  the  plaintiff,  and  if  you  shall  believe 
from  the  evidence  that  Augusta  Wright  is  now 
suffering,  or  has  suffered,  from  a  diseased  ovary, 
then  you  cannot  in  assessing  damages,  if  you 
assess  damages,  take  into  consideration  any 
such  disease  or  diseased  condition  of  her  ovary, 
unless  you  further  believe  from  the  evidence 
that  such  diseased  condition  of  the  ovary,  if 
any,  was  proximately  caused,  as  'proximate 
cause'  is  defined  in  the  charge  of  the  court,  by 
happenings  or  incidents  attending  the  leaving 
of  the  said  passenger  car  by  Augusta  Wright 
at  Caddo  Mills." 

Defendants  in  error  had  alleged,  among 
other  things,  the  injuries  referred  to  in  this 
special  charge.  Augusta  Wright  testified  that 
she  suffered  from  a  pain  In  her  right  side. 
Her  attending  physician  testified  that  her 
right  ovary  was  affected.  He  also  stated 
that  such  an  injury  might  result  from  the 
fall  described  by  Augusta  Wright  There 
was  no  evidence  that  she  had  ever  suffered 
from  any  prior  ovarian  disorder.  It  is  true 
a  medical  expert  offered  by  plaintiff  in  error 
testified  that  ovarian  diseases  are  common 
among  women  who  have  borne  children,  and 
he  attributed  such  diseases  to  various  causes. 
But  this  evidence  was  not  sufficient  to  war- 
rant the  jury  In  finding  that  Augusta -Wright 
was  suffering  from  a  disease  of  the  ovary 
contracted  prior  to  this  Injury.  The  court 
restricted  the  jury  in  his  general  charge  to 
the  Injuries  proximately  caused  by  the  negli- 
gence of  the  railway  company. 

In  the  fourth  assignment  of  error  the 
plaintiff  In  error  says: 

"The  verdict  of  the  jury  is  excessive  in  that 
the  jury  were  not  warranted  in  finding  that 
Augusta  Wright  suffered  any  injury  at  the  time 
alleged  except  a  sprain  of  the  ankle,  which  was 
a  temporary  one;  and  the  sum  awarded,  $1,- 
900,  was  excessive  as  compensation  for  her  in- 
jury; and  the  sum  of  $1,300  was  awarded  by 
the  jury  in  all  probability  not  as  compensation, 
but  as  punishment  to  the  defendant" 

If  that  statement  be  correct,  then  there 
was  no  evidence  tending  to  show  that  Au- 
gusta Wright  suffered  from  any  appreciable 
Injury   to  her  right  ovary  as  alleged,  and 


there  was  no  occasion  for  the  court  to  be 
any  more  specific  upon  that  Issue.  We  are  of 
the  opinion  that  the  verdict  is  not  excessive, 
and  that  there  was  no  reversible  error  In  re- 
fusing to  give  the  special  charge  quoted. 
The  judgment  is  afl^rmed. 


HUGHES  et  al.  v.  ROBINSON  et  aL 
(No.  2145.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

June  19,  1919.    Rehearing  Denied  July  31, 

1919.) 

1.  WiTNEssBS  ^s»160(l)— Childben  suiho  to 

BECOVEB  DBOEASSD  FATHER'S  ESTATE  UVCOM- 
PBTENT. 

Children  of  the  first  marriage  of  their  fa- 
ther, suing  his  children  by  later  marriages  for 
land  left  by  him,  an,  under  Rev.  St.  art.  3690. 
incompetent  witnesses  to  the  fact  of  it  having 
been  paid  for  with  the  property  of  their  moth- 
er, although  such  transaction  was  between  the 
deceased  parents  and  a  third  party;  all  their 
knowledge  being  derived  from  their  deceased 
parents. 

2.  Appeajl  and  ebbob  ^=:»I051(5)— Admissiok 
of  evidence  ab  to  fact  fbesuked  habm- 

LE8S. 

Any  error  in  admitting  evidence  of  a  fact 
which  is  presumed,  with  no  evidence  to  the  con- 
trary, is  harmless. 

3.  Husband  and  wife  ^s»2^(1,  2)  —  Pbb- 

SUMPTION  THAT  LAND  DEEDED  TO  ICABBZED 
ICAN    WAS    COMMUNITT    PBOPEBTT. 

The  presumption  is  that  land  deeded  to 
a  married  man  was  community  property;  so 
one  claiming  it  was  the  wife's  has  the  burden 
of  showing  it. 

4.  Husband  and  wnw  ^»275— Communitt 

PBOPEBTT,  PUBCHASED  DUBINO  ONE  MAB- 
BIAOE  AND  PAID  FOB  DUBINO  OTHEBS,  18 
PBOPEBTT  OF  FIB8T  COMMUNITT. 

That  land  unconditionally  conveyed  to  a 
man  during  his  first  marriage  was  paid  for  dur- 
ing his  second  and  third  marriages  does  not  dis- 
turb the  title  of  the  first  community;  but,  sub- 
ject to  reimbursement  of  the  second  and  third 
communities  for  their  funds  used,  the  children 
of  the  first  marriage  are  entitled. to  their  moth- 
er's interest,  and  to  share  equally  in  the  re- 
mainder with  the  children  of  the  other  mar- 
riages. 

Appeal  from  District  Court,  Smith  County ; 
J.  R.  Warren,  Judge. 

Action  by  Mrs.  Annie  Hughes  and  others 
against  Mrs.  Mattie  Robinson  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Reversed  and  remanded  for  new  trial. 

J.  O.  Hughes,  of  Marshall,  Jno.  A.  Hughes, 
of  Waco,  and  Wm.  Hanson,  of  Tyler,  for  ap- 
pellants. 

Nat  W.  Brooks  and  Fitzgerald  &  Ramey, 
all  of  Tyler,  for  appellees. 
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HODOBS,  J.  The  app^ants  Mrs.  Annie 
Hughes  and  Mrs.  MoUle  Pye  are  the  children 
of  J.  W.  Moore  and  his  first  wife,  both  of 
whom  are  dead.  Appellants  filed  this  suit 
against  the  children  of  their  father  by  sec- 
ond and  third  marriages,  seeking  to  recover 
the  two  tracts  of  land  described  in  their  peti- 
tion. They  allege  that  tract  No.  1,  as  It  ap- 
pears In  their  description,  was  purchased 
with  the  separate  means  of  their  mother. 
The  following  are  the  f^cts  established  upon 
the  trial: 

J.  W.  Moore  and  the  mother  of  the  appel- 
lants were  married  In  Georgia,  and  In  1806 
removed  to  this  state.  In  September,  1867, 
Moore  purchased  from  J.  J.  Flynn  132  acres  ol 
land,  which  is  referred  to  iy  the  appellants  as 
**  tract  No.  1."  The  deed  from  Flynn  to  Moore 
recited  a  consideration  of  $300  paid.  Moore's 
first  wife  died  the  year  following  this  pur- 
chase, and  within  a  few  months  thereafter 
he  married  his  second  wife.  During  the 
second  marriage  Moore  sold  off  12%  acres  of 
the  land,  his  deed  reciting  a  consideration  of 
$720  paid.  He  later  bought  another  tract  of 
17%  acres,  which  Is  referred  to  by  the  appel- 
lants as  "tract  No.  2."  In  1875  the  second 
wife  died,  leaving  several  children.  Two 
years  later  Moore  was  married  to  his  third 
wife,  by  whom  he  had  three  children.  Both 
Moore  and  his  last  wife  died  some  time  before 
the  institution  of  this  suit. 

[1]  On  the  trial  below  the  appellants  of- 
fered to  testify  that  the  consideration  paid 
for  the  land  purchased  from  Flynn  consisted 
of  a  wagon  and  a  team  of  mules  which  was 
the  separate  property  of  their  mother.  This 
testimony  was  excluded  upon  the  ground  that 
it  was 'designed  to  prove  by  an  heir  a  trans- 
action with  the  deceased  ancestor.  It  devel' 
oped  on  cross-examination  that  all  the  appel' 
lants  knew  about  the  purchase  of  the  land 
from  Flynn  was  what  they  had  learned  from 
their  deceased  parents.  It  is  true  the  trans- 
action of  buying  and  paying  for  the  land, 
which  they  claimed  to  have  witnessed,  was 
between  the  deceased  parents  and  a  third 
party ;  but  the  terms  of  article  3690  of  the 
Revised  Civil  Statutes  are  broad  enough  to 
include  such  transactions  within  the  inhlbl- 
tloQ.  Parks  v.  Caudle,  58  Tex.  216.  The 
court  found  as  a  fact  that  the  land  had  not 
been  paid  for  when  purchased ;  but  that  half 
of  the  purchase  price  was  paid  during  the 
second  marriage  and  with  the  community 
funds  of  those  two  marriages.  Upon  that 
finding  he  concluded  that  the  property  be- 
longed to  the  community  of  the  second  and 


third  marriages,  and  decreed  a  partition  up* 
on  that  basis. 

[2,  8]  Appellants  objected  to  the  introduc- 
tion of  two  canceled  notes,  and  the  evidence 
offered  tending  to  show  that  those  notes  bad 
been  executed  by  J.  W.  Moore  some  years 
after  the  date  of  the  deed  from  Flynn  in  pay- 
ment of  the  consideration  for  the  land.  If 
the  court  was  justified  in  finding  that  the 
land  was  not  paid  for  with  the  separate  prop- 
erty of  the  appellants'  mother,  the  error,  if 
any,  In  admitting  those  notes  in  evidence, 
was  harmless.  The  deed  having  been  taken 
in  the  name  of  Moore,  the  land  was  presump- 
tively community  property,  and  the  burden 
rested  upon  the  appellants  to  show  to  the 
contrary.    This  they  failed  to  do. 

[4]  We  are  of  the  opinion,  however,  that 
the  court  erred  In  holding  that,  because  the 
consideration  was  paid  during  the  second 
and  third  marriages,  the  land  belonged  to 
those  two  communities  in  proportion  to  the 
amount  of  the  funds  each  contributed  to  that 
payment.  The'  deed  from  Flynn  to  Moore 
was  upon  its  face  an  unconditional  convey- 
ance, and  invested  both  the  legal  and  the 
equitable  title  in  Moore  and  his  first  wife. 
The  fact  that  the  consideration  was  there- 
after paid  with  funds  belonging  to  the  second 
and  third  communities  did  not  disturb  the  ti- 
tle with  which  the  first  community  had  thus 
been  endowed. 

The  case  of  Guest  v.  Guest,  206  S.  W.  547, 
involved  facts  very  similar  to  the  c(mtrolllng 
features  of  this  case,  and  we  think  the  rule 
there  announced  should  be  applied  in  the  divi- 
sion of  this  property.  Under  the  findings 
made  by  the  court  the  appellants  are  entitled 
to  have  what  remained  of  the  132  acres  of 
land  divided,  upon  the  basis  that  it  was  the 
community  property  of  their  father  and 
mother,  subject,  however,  to  whatever  bur- 
den equity  would  impose  in  favor  of  the  sec- 
ond and  third  community  estates  for  reim- 
l^ursement  for  funds  used  in  the  disdUirge  of 
the  purchase-money  debt  It  may  be  that  the 
amount  realized  by  Moore  from  the  sale  of 
the  12^  acres  would  be  sufficient  to  meet 
that  demand.  In  that  event  no  accounting 
should  be  required  of  appellants  in  the  parti- 
tion of  the  land.  They  would  be  entitled  to 
all  of  their  mother's  community  interest,  and 
to  share  equally  with  the  children  of  the  sec- 
ond and  third  marriages  in  the  remainder. 

We  are  of  the  opinion  that  justice  would 
be  better  subserved  by  reversing  and  remand- 
ing this  case  for  trial  according  to  the  rules 
announced  in  Guest  v.  Guest  and  the  cases 
there  dted ;  and  it  is  so  ordered. 
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HARE  ▼.  PENDLETON.     (No.  2100.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

May  1, 1919.    On  motionvfor  Rehearing, 

July  3,  1919.) 

1.  Evidence    ^=s>8(K1)  —  PBESXTifpnoN    that 

LAWS  OF  8I8TEB  STATE  ABE  BLMILAA  TO  THOSE 
or  FOBUlf. 

In  the  a'bsence  of  proof,  the  Court  of  Civil 
Appeals  must  assume  that  the  laws  of  Oklahoma 
in  a  given  respect  are  the  same  aa  the  laws  of 
Texas. 

2.  Executors  and  administbatobs  ^=s>21d(2) 
—Attorney's  fee  ohabgb  against  dece- 
dent's estate. 

In  view-  of  Rev.  St  arts.  3623,  3624,  lia- 
bility for  attorney's  fees  incurred  in  the  course 
of  administration  of  a  decedent's  estate  is  a 
charge  against  the  estate  in  favor  of  the  attor- 
ney, and  not  the  personal  obligation  of  the  ad- 
ministrator, and  may  be  presented  and  collected 
by  the  party  to  whom  payable  like  as  any  other 
claim. 

3.  Executors  and  administrators  ^3>521~ 
Services  in  contest  as  ohaboe  against 
estate  in  another  state. 

Legal  services  rendered  in  a  proceeding  to 
probate  a  will  in  Oklahoma,  or  in  resisting  the 
contest  of  the  probate  of  the  will  interposed  by 
decedent's  heirs,  cannot  be  made  a  charge  in 
favor  of  the  attorney  against  the  estate  in  the 
hands  of  a  Texas  administrator,  at  least  until 
the  Oklahoma  executor,  through  whom  the  at- 
torney seeks  to  go  against  the  Texas  administra- 
tor by  right  of  subrogation,  has  become  invest- 
ed with  the  credentials  provided  by  Rev.  St.  art. 
3276,  specifying  conditions  to  the  right  of  a 
foreign  executor  to  apply  and  receive  letters 
testamentary  in  Tjexas. 

4.  Wills  €=>434— Probate  in  sister  state 

OF  NO  effect  ELSEWHEBB. 

Judgment  probating  a  will  in  Oklahoma  gave 
such  will  no  standing  in  Texas. 

On  Motion  for  Rehearing. 

5.  Executors  and   administrators  ^=»2  -i- 

POWERS  governed  BY  LAWS  OF  STATE  WHERE 
PROPERTY   SITUATED. 

Whatever  powers  an  executor  or  adminis- 
trator appointed  in  one  state  may  exercise  over 
property  situated  in  another  state  is  governed 
by  the  laws  of  the  latter  state,  each  having  the 
'  absolute  power  to  control  administration  of  the 
property  of  decedents  situated  within  its  bor- 
ders. 

6.  Executors  and  adminibtbatobs  ^=s>518(l) 
—Preference  of  foreign  administratob 
in  appointment  in  Texas  privilege 
granted  on  application. 

The  privilege  given  by  Rev.  St  arts.  3289, 
3290,  to  a  foreign  personal  representative  to 
receive  appointment  as  such  in  Texas,  is  not  a 
grant  of  administrative  power,  but  merely  a 
privilege  to  be  invoked  on  proper  application, 
any  administrative  power  deriving  from  appoint- 
ment in  Texas  and  qualification  of  the  repre- 
sentative according  to  the  local  law. 


7.  EzBOUTOBS  and  ADMXNieiBATdBS  «=»523  — 

Payment  ofeb  of  bbsxdue  by  anchxabt 
administbatob  ArnsE  satisfaction  ov  lo- 
cal DEMANDS. 
The  common-law  role  allowing,  an  ancillary 
administrator,    after    satisfying    all    local    de- 
mands, to  pay  the  residue  over  to  the  domiciliary 
representative  of  the  estate,  is  not  an  absolute 
requirement,  but  founded  on  a  comity,  whidi 
the  court  of  the  sitas  baa  the  discretion  to 
ignore* 

8.  E>XBCUT0B8  and  ADMINIBTBATOBS  ^s»518(l) 
— "ANCILLABY  ADMINISTBATOB"  DEFINED. 

The  term  "ancillary,"  when  applied  to  the 
administrator  of  a  decedent's  estate,  is  not  to 
be  taken  as  signifying  a  supplemental  adminis- 
tration in  the  sense  that  it  is  a  part  of  and 
connected  with  the  principal  administration  in 
the  state  of  the  domicile;  the  expression  im- 
plies no  privity  or  official  connection  between 
the  two  administrators. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Ancillary  Administrator.] 

9.'  Wills  ^=»433— Foreign  will  evidence  of 
ownership  without  probate  except  as  to 

REALTY. 

A  foreign  will  can  be  used  in  the  courts  of 
Texas  as  evidence  of  the  ownership  of  property 
before  recorded  in  the  comaty  court  or  probated 
in  Texas  according  to  Texas  law,  except  as  to 
real  property  situated  in  Texas. 

Appeal  from  District  Ck)urt,  Grayson  Coun- 
ty;  G.  T.  Freeman,  Judge. 

Suit  by  W.  S.  Pendleton  against  Silas 
Hare,  administrator  of  Samuel  Bailey. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed,  and  judgment  rendered  in 
favor  of  defendant 

F.  H.  Belly,  of  Oklahoma  City,  Okl.,  and 
J.  A.  L.  Wolfe  and  J.  H.  Wood,  both  of  Sher- 
man, for  appellant 

W.  S.  Pendleton,  of  Nowata,  OkL,  and  J. 
W.  Hassell,  of  Denlson,  for  appellee. 

HODGES,  J.  This  suit  was  insUtuted  by 
the  appellee,  W.  A.  Pendleton,  In  the  district 
court  of  Grayson  county,  against  Silas  Hare, 
administrator  of  the  estate  of  one  Samuel 
Bailey.  The  purpose  of  the  suit  was  to  re- 
cover the  value  of  attorney's  fees  for  services 
rendered  to  the  executor  of  the  will  of  Sam- 
uel Bailey  in  Oklahoma.  The  material  facts 
are  as  follows:  Samuel  Bailey  died  in  1912 
at  his  residence  in  Pottawatomie  county, 
Okl.  He  left  a  will,  in  which  he  devis^  all 
of  his  property  to  Sherman  Spencer,  a  neph- 
ew who  was  at  that  time  residing  In  the 
state  of  Wisconsin.  There  were  some  col- 
lateral relatives,  but  no  wife  or  children. 
By  the  terms  of  the  will  B.  F.  Hamilton,  of 
Oklahoma,  was  named  an  executor.  Tlie  es- 
tate consisted  of  real  and  personal  property 
to  the  value  of  $6,000,  situated  in  Oklahoma, 
and  personal  property  consisting  of  $54,000, 
on  deposit  la  the  state  National  Bank  of 
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Denison,  Tex.,  and  ^1,700  in  notes  executed 
by  a  party  who  resided  in  Oklali<Hna  secured 
by  a  mortgage  on  Oklahoma  real  estate.  Aft- 
er the  making  of  the  will,  and  before  Balley^s 
death,  Hamilton,  knowing  of  his  appoint- 
ment as  executor,  engaged  the  legal  services 
of  the  appellee,  who  was  a  practicing  atr 
tomey  in  Shawnee,  OkL  The  employment 
was  made  for  the  purpose  of  assisting  in 
the  proceedings  to  probate  the  will  and  in 
the  conduct  of  the  administration  and  set- 
tlement of  the  estate.  A  few  days  after  the 
death  of  Bailey,  F.  H.  Reily,  another  attor- 
ney residing  in  Shawnee,  Okl.,  was  employed 
by  Hamilton  to  represent  him  in  all  matters 
concerning  the  estate.  The  two  were  not 
partners,  but  associated  for  that  case,  Pen- 
dleton being  regarded  as  the  leading  attor- 
ney. The  probate  of  the  will  in  Oklahoma 
was  resisted  by  Amelia  Parker  and  others, 
collateral  relatives  of  the  testator,  upon  the 
ground  of  mental  incai)acity  and  undue  in- 
fluence. The  contest  was  lengthy,  and  was 
prosecuted  to  the  Supreme  Court  of  the  state 
of  Oklahoma.  The  litigation,  however,  re- 
sulted in  a  jndgment  probating  the  will. 
Both  Pendleton  and  Reily  represented  the 
executor  in  all  of  those  proceedings,  and  no 
question  is  made  as  to  the  value  of  the 
services  then  rendered.  A  short  time  after 
the  filing  of  the  will  for  probate,  and  while 
the  contest  was  still  in  progress,  Hamilton 
ascertained  the  existence  of  the  deposits  and 
notes  in  the  bank  In  Texas ;  and  accompanied 
by  Riley,  one  of  his  attorneys,  made  appli- 
cation to  be  appointed  temporary  admin- 
istrator of  the  estate  in  Texas.  After  con- 
siderable litigation  in  the  county  and  dis- 
trict courts  of  Grayson  county  an  agreement 
was  entered  Into  b^  all  of  the  parties  inter- 
ested, which  provided,  in  substance,  that  the 
appellant,  Silas  Hare,  should  be  appointed 
permanent  administrator  in  the  state  of  Tex- 
as to  take  charge  of  all  of  the  Texas  prop- 
erty, perform  all  the  duties  incident  to  that 
position,  and  hold  the  estate  for  final  dis- 
tribution among  the  proper  parties  when  the 
contest  then  pending  in  Oklahoma  was  final- 
ly decided.  Some  time  after  the  appoint- 
ment of  Hare  as  administrator,  Spencer,  the 
beneficiary  under  the  velll,  settled  with 
Amelia  Parker  and  others,  and  the  contest 
was  ended.  In  the  course  of  his  adminis- 
tration in  Oklahoma  Hamilton  paid  out  all 
of  the  funds  in  his  hands  vrithout  compen- 
sating either  the  apprflee  or  Riley  for  the 
legal  services  rendered  by  them  in  that  state. 
It  appears  from  the  evidence  that  at  the 
time  the  appellant  was  appointed  adminis- 
trator of  the  estate  in  Texas  the  parties  In- 
terested desired  to  have  final  distribution 
made  in  Texas  in  order  to  avoid  the  In- 
heritance tax  required  under  the  laws  of 
Oklahoma.  In  the  course  of  his  administra- 
tion the  appellant  settled  up  all  the  claims 
against  the  estate  in  Texas  that  had  been 


presents  for  payment  exeeDt  some  not  in- 
volved in  this  controversy,  and  a  claim  of 
the  appellee  for  $10,000  as  the  value  of  legal 
services  rendered  by  him  to  Hamilton,  the 
executor,  in  the  state  of  Oklahoma.  In 
February,  1917,  the  appeUee  presented  that 
claim  to  the  appellant  for  allowance,  and  it 
was  rejected.  This  suit  followed  In  an  ef- 
fort to  establish  the  daim  against  the  es- 
tate in  Texas. 

In  a  trial  before  the  court  judgment  was 
rendered  In  favor  of  the  appellee  for  the  sum 
of  $7,500,  and  the  appellant,  as  administra- 
tor, proeecutes  this  appeal.  WhUe  Spencer, 
the  beneficiary  under  the  will,  was  named 
as  a  party  defendant  in  the  appellee's  origi- 
nal petition,  he  was  never  dted  and  is  not 
concerned  in  the  result  of  this  proceeding, 
except  in  so  far  as  it  may  diminish  the  res- 
idue to  be  paid  over  to  him  as  legatee  in 
the  final  distribution.  It  appears  that  the 
appellant  had  filed  his  account  for  a  final 
settlement,  and  had  been  ordered  to  pay 
over  a  part  of  the  funds  in  his  hands  to 
Spencer,  and  to  retain  an  amount  sufficient 
to  cover  this  and  other  claims  to  await  the 
result  of  pending  litigation.  There  are  soiQe 
other  facts  material  to  be  considered,  not 
Included  in  the  foregoing  statement,  which 
will  be  motioned  in  the  course  of  this  opin- 
ion. 

Tl^e  record  shows  that  two  administrations 
are  still  pending  on  the  estate  of  Samuel 
Bailey — one  in  Oklahoma,  imder  the  will, 
with  Hamilton  as  the  executor;  and  the 
other  in  Texas,  without  the  will,  with  the 
appellant  as  administrator.  Hamilton,  the 
Oklahoma  executor,  in  the  management  of 
the  estate  in  his  hands,  incurred  a  liability 
to  the  appellee  for  attorney's  fees  for  legal 
services  which,  for  the  present,  will  be  re- 
garded as  having  been  rendered  for  the  ben- 
efit of  the  estate  being  administered  by  Ham- 
ilton. The  facts  present  this  question:  Can 
such  a  claim,  if  reasonable,  be  made  a  charge 
against  the  estate  of  the  same  decedent 
being  administered  in  Texas,  when  It  is 
shown  that  the  funds  belonging  to  that  es- 
tate in  Oklahoma  have  been  exhausted  and 
that  the  executor  is  insolvent?  Or,  to  state 
the  question  in  a  differ^it  form,  can  the 
estate  in  Texas  be  made  to  pay  any  portion 
of  the  expense  of  administering  the  estate 
in  Oklahoma  when  it  is  not  shown  that  any 
of  the  funds  of  the  Oklahoma  estate  have 
passed  into  the  hands  of  Texas  administra- 
tor? 

[1]  The  appellant  has  raised  by  demurrer 
some   preliminary    questions    which    should 
first  receive  attention.    The  first  proposition 
asserted  is  that  liability  for  attorney's  fees 
incurred  in  the  course  of  administration  Is 
the  personal  obligation  of  the  legal  repre- 
sentative,   and    cannot   be   made    a    charge 
against  the  estate  in  favor  of  the  attorney 
rendering  the  service.     The  other  contends 
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that  legal  services  rendered  in  a  proceeding 
to  probate  the  wlJli  or  In  resisting  the  con- 
test of  the  probate  of  the  will  Interposed  by 
the  heirs  at  the  decedent,  cannot  be  made 
a  charge  against  the  estate  In  any  event 
In  passing  upon  these  and  other  qnestions 
growing  out  of  this  controversy,  we  must 
assume  that  the  laws  of  Oklahoma  are  the 
same  as  the  laws  of  Texas,  as  no  proof  upcm 
that  subject  was  offered.  The  only  provi- 
sions of  our  statute  authorizing  the  legal 
representative  of  a  decedent  to  charge  the 
estate  in  his  hands  with  expenses  Incurred 
for  the  services  of  an  attorney  are  to  be 
found  in  article  3623,  which  are  as  follows: 

"Executors  and  administrators  shall  also  be 
allowed  all  reasonable  expenses  necessarily  in- 
curred by  them  in  the  preservation,  safe-keeping 
and  management  of  the  estate,  and  all  reason- 
able attorneys'  fees  that  may  be  necessarily  in- 
curred by  them  in  the  course  of  the  administra- 
tion." 

Article  3624  Is  as  follows: 

"All  such  charges  as  are  provided  for  in  the 
preceding  article  shall  be  made  in  writing,  show- 
ing specifically  each  item  of  expense  and  the 
date  thereof,  and  shall  be  verified  by  the  affi- 
davit of  the  executor  or  administrator,  and  filed 
with  the  clerk  and  entered  upon  the  claim 
docket,  and  shall  be  acted  upon  by  the  court  in 
like  manner  as  other  claims  against  the  estate." 

[2]  While  these  provisions  seemingly  con- 
template that  the  allowance  for  reasonable 
attorney's  fees  and  other  expenses  of  admin- 
istration shall  be  made  directly  to  the  legal 
representative,  our  Supreme  Court  has  held 
that,  inasmuch  as  the  estate  is  the  sole  bene- 
ficiary of  the  liability  incurred  and  must  ul- 
timately make  payment,  such  claims  may  be 
presented  and  collected  by  the  parties  to 
whom  payable,  as  other  claims  against  the 
estate.  Reinstein  v.  Smith,  65  Tex.  247; 
Portis  V.  Cole,  11  Tex.  157;  Caldwell  v. 
Young  &  Morgan,  21  Tex.  800;  Jones  v.  Lew- 
is, 11  Tex.  359 ;  Adrlance  v.  Crews,  45  Tex. 
181;  Price  v.  Mclvre,  25  Tex.  760,  78  Am. 
Dec.  558;  Gammage  v.  Rather,  Admr.,  46 
Tex.  105. 

Counsel  !for  appellant  have  cited  a  number 
of  cases  from  other  states,  among  them  the 
state  of  California,  which  support  the  prop- 
osition that  liability  for  attorney's  fees  in 
such  instances  is  the  personal  obligation  of 
the  legal  representative.  But,  under  the  au- 
thorities above  referred  to,  we  think  the  rule 
is  otherwise  in  this  state.  The  case  of  Rein- 
stein V.  Smith,  supra,  was  one  in  which  an 
effort  was  made  by  the  original  creditor  to 
establish  against  an  estate  a  claim  for  in- 
debtedness incurred  by  the  legal  representa- 
tive in  operating  a  plantation.  The  question 
before  the  court  was,  could  the  estate  be 
made  responsible  to  him  directly?  In  dispos- 
ing of  that  question  Justice  Stay  ton  said; 

"If  the  administrator  had,  from  his  own 
means,  paid  out  th«  sums  of  money  and  furnish- 


ed the  articles,  for  the  purpose  and  as  alleged 
by  the  plaintiff,  his  right  to  reimbursement 
would  be  dear,  as  would  it  had  he  obtained 
them  upon  his  own  credit  In  our  opinion,  just 
as  clear  is  the  right  of  one  who  has  furnished 
money  or  goods  to  an  executor  or  administrator, 
upon  the  credit  of  an  estate,  to  be  used  for  such 
a  purpose.  Such  a  claim  becomes  a  claim 
against  the  estate,  which  an  executor  or  admin- 
istrator may  approve,  and  the  probate  court 
allow  and  cause  to  be  paid,  or  upon  which,  in 
the  event  this  be  refused,  a  suit  may  be  in- 
stituted in  any  court  having  jurisdiction." 

It  is  true  the  court  was  discussing  a  claim 
for  expenses  incurred  in  the  management  of 
a  plantation;  but  claims  of  that  character 
are  in  the  same  category  with  "reasonable*' 
attorney's  fees  which  an  administrator  or  an 
executor  may  lawfully  incur  in  the  manage- 
ment of  an  estate,  and  are  to  be  proved  and 
settled  in  the  same  manner.  While  some  of 
the  cases  referred  to  above  were  decided  un- 
der a  former  statute,  the  amendment  there- 
after adopted  did  not  so  alter  the  law  as  to 
change  the  equitable  rule  applied.  In  the 
cases  of  Houston  v.  Mayes,  77  Tex.  266,  13 
S.  W.  1036,  and  Richardson  v.  Kennedy,  74 
Tex.  609,  12  S.  W.  219,  Justice  H«iry  refers 
to  article  3624  as  pointing  out  a  method  of 
procedure  that  should  be  followed  in  estab- 
lishing claims  for  the  expenses  of  adminis- 
tration, and  states  the  reasons  for  the  dis- 
tinction between  these  and  ordinary  claims. 
But  there  is  no  necessary  conflict  between  the 
ruling  there  made  and  that  announced  in 
Reinstein  v.  Smith.  At  the  time  the  latter 
decision  was  rendered  the  law  was  the  same 
as  it  is  at  present  The  purpose  of  article 
3624  is  to  provide  a  method  of  procedure 
when  claims  for  expenses  in  managing  the 
estate  and  for  attorney's  fees  are  presented 
by  the  executor  or  administrator  himself,  and 
not  by  some  third  party.  If  the  claimant  be 
one  other  than  the  legal  representative,  there 
is  no  logical  reason  why  the  claim  should  not 
take  the  usual  course  provided  by  statute  for 
allowing  and  establishing  claims  generally. 
Eastland  v.  Williams,  92  Tfex.  113,  46  S.  W. 
32;  De  Cardova  v.  Rogers,  97  Tex.  67,  75 
S.  W.  17. 

[8]  Passing  to  the  consideration  of  the  sec- 
ond proposition:  Were  the  services  upon 
which  the  claim  of  appellee  is  founded  such 
as  could  be  made  a  charge  against  the  estate 
of  the  decedent  in  any  event?  Both  the  plead- 
ings and  the  evidence  show  that  the  principal 
part,  if  not  all,  of  the  legal  services  rendered 
by  him  to  Hamilton,  the  Oklahoma  executor, 
were  in  resisting  the  contest  of  the  heirs  at 
law  to  the  probate  of  the  will  in  that  state. 
As  will  be  seen,  article  3623  of  our  statute 
limits  the  liability  of  the  estate  for  such 
charges  to  "reasonable  attorney's  fees  that 
may  be  necessarily  incurred"  by  the  le- 
gal representatives  "in  the  course  of  the  ad- 
ministration." But  conceding  that  the  serv- 
ices performed  by  the  appellee  were  rendered 
in  the  course  of  the  administration  in  the 
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state  of  Oklahoma,  and  might  propeHy  con- 
stitute a  charge  against  the  estate  In  the 
hands  of  Hamilton,  the  ezecator  in  that  state, 
still  does  It  follow  that  such  services  might 
also  be  made  a  charge  against  the  adminis- 
tration in  Texas?  While  the  pleadings  of 
the  appellee  may  be  treated  as' sufficient  to 
constitute  a  legal  proceeding  to  establish  a 
claim  against  the  estate  being  administered 
by  the  appellant,  he  admits  in  his  brief  and 
argument  that  he  can  have  no  standing  for 
a  Judgment  upon  that  claim  in  a  court  of 
law,  and  relies  mainly  upon  the  equitable 
right  to  be  subrogated  to  whatever  claim 
Hamilton  may  assert  for  reimbursement 
against  the  funds  being  administered  in  Tex- 
as. The  rule  invoked  is  announced  in  Norton 
V.  Phelps,  105  U.  S.  393,  26  U  Bd.  1072,  as 
follows: 

•Tersons  dealing  with  a  trustee  must  look  to 
him  for  payment  of  their  demands,  and,  ♦  •  • 
ordinarily,  the  creditor  has  no  right  to  resort  to 
the  trust  estate  to.  enforce  his  demand  for  ad- 
vances made  or  services  rendered  for  the  benefit 
of  the  trust  estate.  But,  while  this  is  the  rule, 
there  are  exceptions  to  it;  and  where  expendi- 
tures have  been  made  for  the  benefit  of  the  trust 
estate,  and  it  has  not  paid  for  them,  directly  or 
indirectly,  and  the  estate  is  either  indebted  to 
the  trustee  or  would  have  been  if  the  trustee 
had  paid,  or  would  be  if  he  should  pay,  the  de- 
mand, and  the  trustee  is  insolvent  or  nonresi- 
dent, so  that  the  creditor  cannot  recover  his 
demand  from. him,  or  will  be  compelled  to  fol- 
low him  to  a  foreign  jurisdiction,  the  trust 
estate  may  be  reached  directly  by  a  proceeding 
in  chancery." 

After  quoting  the  above  from  a  Mississippi 
decisi<Mi  (Glopton  v.  Gholson,  53  Miss.  466), 
the  court  adds: 

"The  ground  and  reason  for  this  rule  are  that 
the  trustee  has  an  equity  of  his  own,  for  reim- 
bursement for  all  the  necessary  expenses  to 
which  he  has  been  put  in  the  administration  of 
his  trust,  which  he  can  enforce  by  means  of  the 
legal  title  to  the  trust  estate  vested  in  him; 
and  that  his  creditor,  in  the  cases  supposed  of 
his  insolvency  or  absence  from  the  jurisdiction, 
may  resort  to  the  equity  of  the  trustee,  upon 
the  principle  of  equitable  substitution  or  attach- 
ment, for  his  own  security." 

The  same  doctrine  has,  in  effect,  been  reo- 
ognized  and  applied  by  the  Supreme  Court  of 
this  state.  Caldwell  v.  Toung  et  al.,  21  Tex. 
801. 

But  inasmuch  as  the  attorney  who  per- 
forms the  services  can  have  no  greater^  right 
than  the  executor  would  hold  after  having 
paid  the  fee,  this  important  question  remains 
to  be  answered:  Could  the  executor  in  Okla- 
homa claim  reimbursement  from  an  estate  be- 
ing administered  by  the  appellant  in  Texas, 
for  expenses  incurred  in  the  administration 
of  an  estate  in  Oklahoma?  We  do  not  un- 
derstand the  rule  announced  above  to  go  that 
^ar.  It  merely  recognizes  the  right  of  an  ex- 
ecutor to  reimburse  himself  from  the  trust 
fund  in  his  hands,  for  the  benefit  of  which 


the  legal  services  were  performed  or  expens- 
es incurred.  In  none  of  the  cases  examined 
by  us  has  he  been  permitted  to  resort  to 
funds  in  the  hands  of  an  independent  trustee 
acting  in  a  different  Jurisdiction.  The  com- 
mon-law right  of  a  trustee  for  reimbursement 
for  expenses  incurred  by  him  in  the  execu- 
tion of  the  trust  grows  out  of  his  relation  to 
the  property  placed  under  his  control,  not 
upon  any  implied  contract  with  the  grantor 
or  testator,  to  be  personally  responsible 
therefor.  His  equitable  lien  is  therefore  log- 
ically limited  to  that  property.  Should  this 
prove  insufficient,  he  may  call  upon  the  cestui 
que  trust  for  whose  benefit  the  trust  had  been 
undertaken.  2  Perry  on  Trusts,  §§  909  and 
910. 

It  is  clear  that  neither  the  estate  in  Texas 
nor  the  administration  here  pending  received 
any  benefit  from  the  result  of  the  Oklahoma 
litigation.  Establishing  the  will  in  the  courts 
of  Oklahoma  gave  It  no  standing  in  Texas; 
for  when  offered  for  probate  in  this  state  as 
an  instrument  which  had  been  probated  in 
another  state  or  upon  an  original  applica- 
tion, it  would  still  be  subject  to  contest  upon 
any  grounds  sufficient  to  impeach  its  validi- 
ty.   Article  3276,  Rev.  Civ.  Stat. 

Creditors  holding  claims  against  the  dece- 
dent may  resort  to  any  Jurisdiction  where 
the  estate  is  being  administered,  because  of 
the  privity  existing  between  them  and  the  es- 
tate from  which  their  debts  may  be  satisfied. 
But  it  is  well  settled  that  there  is  no  privity 
between  an  executor  in  one  state  and  an  ad- 
ministrator controlling  assets  left  by  the 
same  decedent  situated  in  another  state. 
HiU  V.  Tucker,  13  How.  458,  14  U  Bd,  223 ; 
Cherry  v.  Speight,  28  Tex.  516;  Jones  v. 
Jones,  15  Tex.  463,  65  Am.  Dec.  174 ;  Carri- 
gan  V.  Semple,  72  Tex.  306,  12  S.  W.  178; 
Green  v.  Rugely,  23  Tex.  539;  Simpson  v. 
Knox,  1  Posey,  tJnrep.  Cas.  569.  Bach  legal 
representative  derives  his  commission  from  a 
different  sovereignty,  and  is  governed  hy 
different  laws  regulating  the  methods  of  pro- 
cedure and  allowances  for  the  expenses  of 
administration.  Chapter  20  of  our  Revised 
Civil  Statutes,  which  provides  for  the  classi- 
fication and  payment  of  claims,  recognizes 
three  distinct  classes:  (1)  Funeral  expenses 
and  expenses  of  last  sickness;  (2)  expenses 
of  administration  and  expenses  incurred  in 
the  safe-keeping  and  management  of  the  es- 
tate; (3)  debts  for  which  the  decedent  was. 
Uable. 

But  it  is  also  contended  that,  under  the 
provisions  of  article  3289,  Hamilton  had  a 
legal  right  to  qualify  as  executor  in  Grayson 
county,  Tex.,  and  that  he  failed  and  refused 
to  exercise  that  right  for  the  fraudulent  pur- 
pose of  defeating  the  claim  of  the  appellee. 
It  is  true  that  the  article  referred  to  confers 
upon  foreign  executors,  under  certain  condi- 
tions, the  right  to  apply  for  and  receive  let- 
ters testamentary  in  this  state.  But  in  or- 
der to  secure  such  official  standing  there 
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must  be  a  compliance  with  artide  8276, 
which  requires  the  filing  of  a  certified  copy 
of  the  foreign  will,  together  with  the  evldene- 
es  of  its  probate  in  the  other  state.  The 
same  article  also  provides  that  tn  those  pro- 
ceedings the  ''validity  of  such  will  may  be 
contested  in  the  same  manner  as  the  origi- 
nal might  have  been."  Thus  the  formal  se- 
curing of  letters  testamentary  in  this  state 
is  made  contingent  upon  the  absence  of  a 
contest,  or  its  failure.  Article  3290  provides 
that,  upon. the  grant  of  letters  to  a  foreign 
executor,  he  shall  enter  into  a  bond,  whethei^ 
required  by  the  terms  of  the  will  or  not 

If  the  right  of  the  appellee  to  resort  to  the 
funds  in  Texas  depends  upon  the  right  of 
Hamilton  to  gain  control  of  them  for  the  pur- 
poses of  administration  and  distribution,  no 
such  equity  can  arise  till  Hamilton  becomes 
Invested  with  the  credentials  provided  for  in 
the  statute.  While  the  law  permits  Hamil- 
ton to  apply  for  authority  to  assume  control 
of  the  administration  in  this  state,  he  is  un- 
der no  legal  obligation  to  do  so.  He  has  the 
option  to  refuse  to  undertake  the  additional 
burd^is  without  impairing  his  legal  standing 
in  the  state  of  his  domicile.  He  cannot  be 
charged  with  a  fraud  in  failing  to  do  that 
which  he  might  legally  refuse  to  do. 

[4]  The  proposition  that  resisting  the  con- 
test of  the  probate  of  the  will  in  Oklahoma 
was  a  service  which  inured  to  the  benefit  of 
the  estate  in  Texas  is  untenable,  even  admit- 
ting that  such  services  may  fall  with  the 
statutory  designation  of  proper  charges  in- 
curred in  the  course  of  the  administration 
in  Oklahoma ;  for  if  a  will  when  offered  here 
may  be  again  subjected  to  the  same  contest 
that  had  been  made  against  it  in  Oklahoma, 
and  assailed  upon  the  same  ground,  It  is  evi- 
dent that  the  judgment  probating  the  will  Ui 
that  state  gave  it  no  standing  in  Texas.  We 
therefore  conclude  that  the  trial  court  erred 
in  rendering  a  judgment  for  the  appellee. 
The  record  is  such  as  to  authorisse  us  to  re- 
verse that  ruling,  and  here  render  a  judg- 
ment in  favor  of  the  appellant,  and  it  is  so 
ordered. 

On  Motion  for  Rehearing. 

The  right  of  the  appellee  to  recover  in  this 
case  depends  upon  the  existence  of  some  form 
of  privity  between  the  Oklahoma  executor 
and  the  estate  being  administered  by  the  ap- 
pellant in  Texa&  The  legal  services  which 
constitute  the  basis  of  this  claim  were  render- 
ed in  the  state  of  Oklahoma  at  the  instance 
of  the  executor,  and  in  assisting  him  in  the 
performance  of  his  administrative  duties  in 
that  state.  Assuming  that  those  services 
were  such  as  might  be  made  a  charge  against 
the  estate  of  the  decedent  in  the  state  where 
rendered,  the  debt  was  primarily  due  to  the 
executor,  who  controlled  the  estate,  for  he 
l»ecame  personally  responsible  to  his  attorney 
for  the  payment  of  the  fee;  and  upon  that 
liability  la  founded  the  right  of  the  execu- 


tor to  reimburse  himself  out  of  the  funds  in 
his  hands.  The  legal  right  of  the  appellee  to 
personally  present  and  collect  his  fee  out  of 
the  estate  results  from  a  situation  which  en- 
titles him  to  be  subrogated  to  the  executor's 
right  to  reimbursement  The  validity  of  ap- 
pellee's daim  against  the  estate,  therefore, 
depends  upon  the  existence  of  a  valid  and 
enforceable  dalm  for  the  same  debt  in  favor 
of  the  executor.  Hence  the  attitude  of  the 
appellee  In  this  proceeding  is  no  better,  and 
his  debt  is  entitled  to  no  more  consideration, 
than  the  executor  might  claim  had  the  lat- 
ter paid  the  debt  out  of  his  own  private 
funds  and  were  now  seeking  reimbursement 
The  question,  then,  is,  what  form  of  privity 
exists  between  the  executor  in  Oklahoma 
and  the  estate  in  the  hands  of  the  appellant 
in  Texas?  There  are  only  two  grounds  upon 
which  privity  may  be  claimed:  (1)  That  the 
property  in  Texas  comes  within  the  range  of 
the  trusteeship  of  the  Oklahoma  executor, 
and  the  debt  is  a  part  of  the  expenses  incur- 
red by  him  in  performing  his  administrative 
duties,  or  (2)  that  the  appellee,  or  the  exec- 
utor whom  he  served,  occupies  the  position 
of  a  general  creditor  of  the  estate.  As  the 
basis  of  his  argument  in  the  motion  for  a  re- 
hearing the  appellee  asserts  the  following 
proposition : 

"Under  the  law  as  applied  to  the  facts  of  this 
case,  the  estate  of  Samuel  Bailey  in  Oklahoma 
and  in  Texas  constitute  a  single  estate,  and  the 
Oklahoma  executor,  upon  the  probate  of  the 
will,  became  invested  with  the  title  to  the  es- 
tate in  Oklahoma,  and  the  right  to  the  posses- 
sion of  the  personal  estate  in  Texas,  subject 
only  to  satisfaction  of  Texas  creditors." 

This  is  not  our  view  of  the  law.  Under  the 
provisions  of  our  statute  (article  3235),  when 
a  person  possessed  of  an  estate  dies  leaving 
a  will,  the  title  to  his  property  vests  in  his 
legatees;  and  if  he  dies  intestate  the  title 
vests  in  his  heirs  at  law,  subject  to  the 
claims  of  creditors,  and  to  the  right  of 
possession  by  a  duly  appointed  exec- 
utor or  administrator.  Presumably  the 
laws  of  Oklahoma  are  the  same  as  ours  uxH>n 
that  subject  The  right  of  possession  of  the 
legal  representative,  however,  entitites  him  to 
the  custody  and  control  of  only  that  portion 
of  the  estate  which  is  situated  within  the 
state  of  his  appointment.  The  appellee 
quotes  at  length  from  Schouler  on  Wills,  vol- 
2,  pp»  1142-47.  After  stating  the  general  du- 
ties of  an  executor  in  disposing  of  notes  and 
securities  payable  abroad  and  the  diligence 
required  of  him  to  prev^t  loss,  the  author 
referred  to  says: 

"And  so,  too,  if  he  (the  executor)  may  enforce 
the  demand  against  the  debtor  without  resort 
to  the  foroign  jurisdiction.  If,  however,  foreifrn 
letters  and  an  ancillary  appointment  at  the 
situs  be  needful  or  prudent  in  order  to  make 
title  and  to  realize  and  collect  such  assets,  the 
principal    cepresentative    should    perform    the 
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ancillary  trust  or  haye  another  perform  It,  ob- 
serving due  diligence  and  fidelity  according  as 
the  laws  of  the  foreign  Jurisdiction  may  permit 
of  sacb  a  course;  and  if  in  accordance  with 
those  foreign  laws  a  surplus  be  transmitted  to 
the  principal  and  domiciliary  representative,  or 
otherwise  transiferred  so  as  to  be  held  by  him 
in  such  capacity  for  payment  and  distribution, 
he  will  become  liable  for  it  accordingly.  Wheth- 
er, then,  the  principal  or  domiciliary  representa- 
tive be  required  pro  forma  or  not  to  include  in 
his  inventory  assets  which  come  to  his  knowl- 
edge, either  situated  in  the  state  or  country  of 
principal  and  domiciliary  jurisdiction  or  out  of 
it,  his  liability  as  to  assets  of  the  latter  sort 
depend  somewhat  upon  his  means  of  procuring 
them  and  the  fact  of  an  andllary  administra- 
tion in  the  situs  of  such  assets.  In  any  case  he 
is  bound  to  take  reasonable  means  under  the 
circumstances  for  collecting  and  realizing  the 
assets  Out  of  his  jurisdiction;  nor  is  his  liability 
a  fixed  and  absolute  one,  but  dependent  upon 
his  conduct;  It  is  getting  the  foreign  assets  into 
his  active  control  that  makes  a  domestic  repre- 
sentative chargeable  ^as  for  the  property  or  its 
proceeds  rather  than  the  duty  of  pursuing  and 
recovering  such  assets." 

onie  above  appears  to  be  tbe  author's  view 
of  the  common-law  .mle  regarding  the  moral 
and  legal  duties  of  an  executor  towards  for- 
eign assets  of  his  decedent  The  closing  sen- 
tence quoted  indicates  the  conclusion  that 
no  legal  liability  on  the  part  of  the  executor^ 
arises  till  he  gets  actual  possession  of  the 
foreign  assets.  The  test  of  privity  in  this 
case  is,  did  the  executor  acquire  any  power 
over  the  assets  in  Texas  by  virtue  of  his  ap- 
pointment in  the  state  of  Oklahoma?  not  the 
power  he  might  have  acquired  by  seeking  and 
securing  an  appointment  in  the  state  of  Tex- 
as. His  trusteeship  is  to  be  measured  by  the 
property  which  that  appointment  put  under 
his  dominion.  In  the  case  of  Jones  v.  Jones, 
15  Tex.  464,  65  Am.  Dec.  174,  our  Supreme 
Court  quotes  approvingly  the  following  lan- 
guage: 

"Did  an  administrator  represent  the  person 
of  the  Intestate  without  qualification  or  restric- 
tion, the  plaintiff's  argument  would  be  uncontro- 
vertible. But  it  is  dear  that  his  commission 
extends  only  to  assets  of  which  the  ordinary 
had  jurisdiction ;  and  it  constitutes  him  a  rep- 
resentative of  the  intestate  no  further  than  as 
regards  the  administration  of  those  particular 
assets.  His  power  is  but  coextensive  with  that 
of  him  from  whom  It  is  derived;  and  it  is  con- 
sequently incompetent,  directly  or  indirectly,  to 
affect  assets  which  belong  to  another  jurisdic- 
tion.'' 

In  Alexander  on  Wills  (a  recent  work),  voL 
3,  p.  2105,  the  following  is  stated  by  the  au- 
thor as  the  substance  of  the  judicial  holdings 
on  this  subject: 

"The  principle  is  well  settled  that  the  power 
and  authority  of  an  executor  or  administrator 
over  the  estate  of  a  decedent  is  confined  to  the 
sovereignty  by  virtue  of  whose  laws  he  is  ap- 
pointed." 


Judge  Storey  In  his  work  on  the  Conflict 
of  Laws  says : 

"It  is  exceedingly  dear  that  a  probate  grant 
of  letters  testamentary  or  of  letters  of  adminis- 
tration in  one  country  give  authority  to  collect 
the  assets  of  the  testator  or  intestate  only  in 
that  country,  and  do  not  extend  to  the  ooUection 
of  assets  in  foreign  countries;  for  that  would  be 
to  assume  an  extraterritorial  jurisdiction  or 
authority,  and  to  usurp  the  functions  of  the 
foreign  local  tribunal  in  that  matter.  It  is  no 
answer  to  say  that  the  effects  of  the  testator  or 
intestate  are  assets  wherever  they  are  situated, 
whetlier  at  home  or  abroad.  •  •  •  This  ques- 
tion is,  not  whether  they  are  assets  or  not,  but 
who  is  clothed  with  authority  to  administer 
them;  and  this  must  be  decided  by  the  local 
jurisdiction  where  they  are  situated,  for  the 
original  administration  has  no  extraterritorial 
operation." 

That  doctrine  Is  fully  supported  by  the  fol- 
lowing cases:  Davis  v.  Phillips,  32  Tex.  564; 
Simpson  V.  Foster,  46  Tex.  618;  Terrell  v. 
Crane,  55  Tex.  81;  Webster  v.  Qark,  100 
Tex.  333,  09  S.  W.  1019 ;  Clarke  v.  Webster, 
94  S.  W.  1088;  In  re  Estate  of  Crawford,  68 
Ohio  St.  58,  67  N.  E.  156,  96  Am.  St.  Rep. 
648;  11  R.  C.  L.  pp.  439  and  531,  and  cases 
referred  to  in  notes.  It  is  true  that  in  some 
instances  It  has  been  held  that  the  executor 
or  the  administrator  of  the  domicile  may  re- 
ceive mon^y  from  a  forei^^  debtor  in  pay- 
ment of  the  debt,  and  that  his  receipt  will 
operate  as  a  legal  discharge  of  the  obligation. 
He  may  also  receive  for  administration  in 
his  own  state  pessonai  property  situated  in 
a  foreign  state  which  Is  voluntarily  delivered 
to  him.  But  these  rights  are  recognized 
only  so  long  as  there  is  no  ancillary  adminis- 
tration at  the  situs  of  the  personal  property, 
or  in  the  state  where  the  debtor  resides.  11 
R.  C.  L.  p.  434,  and  cases  referred  to  in  the 
notes. 

•  [B]  Wliatever  powers  an  executor  or  ad- 
ministrator appointed  in  one  state  may  exer- 
cise over  property  situated  in  another  state 
Is  governed  by  the  laws  of  the  latter  state  on 
that  subject.  Each  state  has  the  absolute 
power  to  control  the  administration  of  the 
property  of  decedents  situated  within  Its 
own  borders.  Our  laws  do  not  confer  upon 
one  holding  a  foreign  appointment  as  execu- 
tor or  administrator  authority  to  perform  any 
ofilcial  act  in  this  state,  either  in  control- 
ling property  belonging  to  the  decedent,  or  in 
ft>rcibly  collecting  debts  due  the  estate. 

[6]  The  only  recognition  accorded  to  such 
rei  resentativee  by  our  statute  is  a  preference 
In  receiving  an  appointment  in  this  state 
when  application  is  made  therefor  in  order 
to  get  possession  of  property  situated  within 
our  borders.  Articles  3289,  3290,  Rev.  Civ. 
Stat  But  that  preference  is  not  administra- 
tive power;  It  Is  a  mere  privilege  to  be  In- 
voked when  the.  power  is  applied  for.  The 
power  must  oome  from  the  appointment  by 
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the-  proper  tribunal  Is  this  state  and  a 
qualification  of  the  appointee  according  to 
our  local  law.  As  held  in  the  case  of  Web- 
ster V.  Clark,  above  referred  to,  even  the  re- 
cording of  a  foreign  will  in  Texas  confers  up- 
on the  party  named  therein  as  executor  no 
authority  to  act  as  such  with  reference  to 
property  of  the  decedent  in  this  state. 

[7,  8]  From  the  rules  stated  and  the  au- 
thorities cited  it  logically  follows  that  the 
property  of  Samuel  Bailey  situated  in  Texas 
has  never  been  brought  within  the  range  of 
the  trusteeship  of  the  Oklahoma  executor. 
The  common-law  rule  which  allows  the  an- 
cillary administrator,  after  satisfying  all  lo- 
cal demands  of  creditors,  to  pay  the  residue 
over  to  the  domiciliary  representative  of  the 
estate,  is  not  an  absolute  requirement,  but 
is  founded  upon  a  comity  which  the  court  of 
the  situs  has  the  discretion  to  ignore.  Gaines' 
Succession,  46  La.  Ann.  252,  14  South.  602, 
49  Am.  St.  Rep.  324;  Lawrence  v.  Kitteridge, 
21  Conn.  577,  56  Am.  Dec.  385 ;  Andrews  v. 
Avory,  14  Grat  (Va.)  229,  73  Am.  Dec.  355; 
11  R.  O.  L.  pp.  441-2.  The  term  "ancillary," 
when  applied  to  administrations,  is  not  to  be 
taken  as  signifying  a  supplemental  admin- 
istration in  the  sense  that  it  is  a  part  of,  and 
connected  with,  the  principal  administration 
in  the  state  of  the  domicile.  While  the  term 
is  used  to  designate  an  administration  in  a 
state  other  than  the  domicile  of  the  decedent, 
it  implies  no  privity  or  oflScial  connection  be- 
tween the  two.  An  ancillary  administration 
may  be  commenced  and  conducted  to  close, 
and  final  distribution  of  the  estate  made, 
whether  an  administration  exists  in  the  state 
of  the  domicile  or  not,  and  without  reference 
to  those  proceedings.  Green  v.  Rugely,  23 
Tex.  539. 

The  next  question  is,  does  the  appellee  in 
this  case,  or  would  the  Oklahoma  executor 
had  the  latter  paid  the  debt,  occupy  the  at- 
titude of  a  creditor  towards  the  estate  in 
Texas?  The  contention  that  the  estate  of 
Samuel  Bailey  should  be  regarded  as  an  en- 
tirety and  indivisible,  although  situated  in 
two  different  jurisdictions,  is  correct  only  in 
a  qualified  sense.  As  to  the  creditors  of  the 
decedent  and  the  distributees  entitled  to  the 
net  residue,  the  estate  should  be  treated  as 
an  entirety.  But,  as  we  have  seen,  for^  the 
purposes  of  administration  it  is  divisible  in- 
to as  many  distinct  parts  as  there  are  states 
or  countries  over  which  the  assets  may  be 
distributed.  The  appellee  is  not  a  creditor 
of  the  decedent,  but  of  the  legal  representa- 
tive who  controlled  the  property  of  the  de- 
cedent in  the  state  of  Oklahoma.  His  debt 
does  not  grow  out  of  any  service  rendered 
to  the  decedent,  or  the  estate  generally,  but 
results  from  legal  assistance  rendered 
to  the  Oklahoma  executor  in  securing 
the  probate  of  the  will  in  that  state. 
The  claim,  if  allowed  in  that  jurisdiction, 
would  doubtless  be  classed  as  a  necessary 


[part  of  the  expenses  of  that  administration. 
Under  the  common-law  rule  it  would  be 
treated  as  an  essential  part  of  the  expenses 
of  executing  the  trust  in  that  particular  ju- 
risdiction, and  an  equitable  lien  would  exist 
in  favor  of  the  trustee  for  reimbursement 
against  the  trust  funds  that  passed  through 
his  hands.  But  this  lien  extends  only  to  the 
funds  that  have  been,  or  are  at  the  time  re> 
imbursement  is  sought,  under  the  supervision 
and  control  of  the  trustee. 

After  a  diligent  search  we  have  failed  to 
find  any  authority  for  the  proposition  that 
one  trustee  may  claim  reimbursement  for 
the  expenses  of  executing  his  trust  from  the 
funds  in  the  hands  of  another  trustee  control- 
ling property  derived  from  the  same  grantor. 
The  debt  and  the  right  of  satisfaction,  in  the 
manner  stated  above,  grow  out  of  the  pecul- 
iar relations  existing  between  the  trustee 
and  the  trust  property,  and  it  would  be  il- 
logical to  say  that  the  debt  may  be  satisfied 
out  of  property  not  subject  to  that  relation- 
ship. Under  both  the  common  law  and  our 
statute  the  exx)ense8  of  executing  such  trusts 
as  this  constitute  a  preference  claim  against 
the  estate,  inferior  only  to  claims  for  funeral 
expenses  and  the  expenses  of  the  last  sick- 
ness of  the  decedent  A  situation  In  which 
the  entire  trust  property,  when  properly  man- 
aged, is  absorbed  in  paying  only  a  part  of 
these  preferred  claims,  is  so  unusual  and  im- 
probable that  the  law  seems  not  to  have  con- 
templated that  such  a  contingency  would 
arise,  and  has  made  no  provision  therefor, 
unless  it  be  In  imposing  a  perscmal  liability 
for  the  deficit  upon  the  beneficiary  of  the 
trust.  Our  statutory  provisions  for  the  pay- 
ment of  the  expenses  of  administrations 
clearly  apply  to  those  conducted  in  this  state 
and  under  the  direction  of  our  courts. 

But  it  is  contended  that  in  this  instance 
the  appellee  performed  a  special  service  in 
securing  the  probate  of  the  will  in  Oklahoma, 
which  afl'ected  beneficially  all  of  the  proper- 
ty of  the  testator  wherever  situated,  and  for 
that  reason  the  liability  of  the  estate  for  the 
payment  of  his  claim,  whether  presented  by 
him  or  by  the  executor,  should  be  equally  as 
extensive.  The  argument  is  plausible,  but  is 
it  sound?  It  was  the  duty  of  Hamilton,  the 
party  named  In  the  will  as  executor,  to  pro- 
pound that  instrument  for  probate  and  to  re- 
sist whatever  contest  was  interposed  by  the 
heirs  at  law.  He  was  also  justified  in  em- 
ploying the  legal  services  of  an  attorney  to 
assist  him  in  the  performance  of  that  duty, 
and  was  authorized  to  bind  the  estate 
in  Oklahoma  for  the  payment  of  a  rea- 
sonable attorney's  fee;  but  did  he  have 
the  power  to  also  bind  the  estate  in 
Texas?  The  only  practical  effect  upon  the 
property  in  Texas  of  probating  the  will  in 
Oklahoma  was  in  designating  who  sliould  be 
the  distributee  of  the  surplus  after  the  pay- 
ment of  all  legitimate  claims.    To  that  ex- 
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tent  the  Oklahoma  executor  and  his  attorney 
performed  services  which  operated  upon  the 
Texas  property.  That  result,  however,  came 
as  a  mere  incident  to  the  execution  of  the 
trust  in  Oklahoma,  and  not  as  one  of  the 
purposes  of  that  undertaking.  The  existence 
of  an  estate  in  Texas  added  nothing  to  the 
labors  of  the  Oklahoma  executor  or  of  his  at- 
torney, or  to  the  expenses  of  that  proceeding. 
These  would  have  been  the  same,  and  the 
same  legal  duty  would  have  rested  upon  the 
executor  to  probate  the  will,  had  there  been 
no  proiferty  outside  of  the  state  of  Oklahoma. 

Attorney's  fees  Incurred  in  probating  the 
will,  if  allowed  by  statute,  are  In  the  same 
class  with  debts  for  other  expenses  and  attor- 
ney's fees  occurring  in  the  course  of  the  ad- 
ministration, which  are  provided  for  in  arti- 
cle 3623.  The  fact  that  this  dalm  is  founded 
upon  services  rendered  in  probating  the  will 
entitles  it  to  no  more^consideration,  and  gives 
it  no  broader  scope  for  satisfaction,  than 
would  belong  to  a  claim  growing  out  of  legal 
services  for  the  exclusive  benefit  of  the  Ok- 
lahoma property  rendered  In  the  course  of 
that  administration.  If  the  Texas  property, 
therefore,  can  legally  be  burdened  with  this 
debt,  it  may  with  equal  propriety  be  made  to 
pay  all  of  the  expenses  of  the  Oklahoma  ad- 
ministration, whether  they  consisted  of  at- 
torney's fees  for  the  exclusive  benefit  of  the 
Oklahoma  property,  or  the  cost  of  supplies 
furnished  the  executor  in  carrying  on  an  Ok- 
lahoma plantation,  or  for  his  commissions 
for  administering  upon  the  property  in  Ok- 
lahoma. All  such  claims  stand  upon  the 
same  legal  plane,  and  are  entitled  to  equal 
consideration,  in  determining  the  range  of 
liability  for  their  payment.  We  know  of  no 
principal  of  law,  either  statutory  or  common, 
which  would  burden  the  estate  being  admin- 
istered in  one  Jurisdiction  witfi  the  expenses 
of  an  administration  conducted  by  a  dlifer- 
ent  legal  representative  in  another  Jurisdic- 
tion. 

It  is  also  contended  that,  since  the  Okla- 
homa executor  is  authorized  by  our  statute 
to  apply  for  and  receive  the  appointment  as 
administrator  in  this  state,  it  was  his  duty 
to  take  the  legal  steps  required,  and  thus  se- 
cure the  possession  of  all  the  property  belong- 
ing to  the  estate.  It  is  alleged  that  his  failure 
to  do  so  was  a  part  of  a  scheme  adopted  to 
defeat  the  payment  of  the  appellee's  claim 
out  of  the  funds  of  the  estate.  Conceding 
that  the  charge  of  fraud  on  the  part  of  the 
executor  is  true,  does  the  existence  of  his 
evil  motive  change  the  attitude  of  the  appel- 
lee toward  the  Texas  property?  If  the  fact 
of  failure  by  the  executor  to  receive  the  Tex- 
as appointment  prevents  the  privity  neces- 
sary to  enable  the  latter  to  resort  to  the  Tex- 
as property  for  the  payment  of  the  expenses 
of  his  administration,  his  notice  is  imma- 
terial. There  is  no  law  which  requires  a  for- 
eign executor  to  seek  an  appointment  in  this 


state.  If  he  fails  to  secure  one,  and  as  a  re- 
sult the  assets  in  this  state  are  lost,  he  is 
not  responsible  therefor  on  his  bond.  Purdy 
et  al.  V.  Purdy's  Adm'r,  42  S.  W.  89;  18  Cyc. 
p.  190.  The  duty,  if  any,  rests  upon  a  mor- 
al obligation  to  prevent  a  waste  of  the  as- 
sets; this  does  not  require  the  executor  to 
secure  personal  control  of  the  foreign  prop- 
erty solely  in  order  that  he  may  legally  bind 
It  for  the  payment  of  some  particular  claim. 
The  record  before  us  contains  no  complaint 
that  the  Texas  assets  were  not  being  proper- 
ly cared  for  and  administered  by  the  appel- 
lant, and  there  was  no  occasion  for  the  Okla- 
homa executor  to  interfere^ 

Turning  to  another  phase  of  the  controver- 
sy, is  the  fact  that  the  estate  in  Texas  was 
beneficially  affected  by  the  probate  proceed- 
ings in  Oklahoma  sufficient  to  create  a  liabil- 
ity  against  that  estate?  Strictly  speaking,  the 
property  in  Texas  was  not  benefited  by  those 
proceedings.  It  was  neither  increased  in 
value  nor  relieved  of  any  ot  its  burden^.  The 
real  beneficiary  was  the  legatee  named  in  the 
will ;  for,  had  the  will  not  been  probated, 
the  property  would  have  gone  to  the  heirs. 
The  principle  of  law  which  implies  a  promise 
of  payment  for  a  benefit  bestowed  creates  only 
a  personal  obligation  on  the  part  of  the  ben- 
eficiary, and  does  not  result  in  a  lien  on  th^ 
property  which  happens  to  be  the  object  of 
the  beneficial  services.  It  may  be  that  in 
this  instance  Spencer,  the  legatee  named  in 
the  wUl,  should  be  held  personally  responsi- 
ble to  the  appellee  for  the  unpaid  attorney's 
fees.  If  that  be  correct,  why  not  sustain  the 
Judgment  in  appellee's  favor?  may  be  asked. 
It  appears  from  the  record  that  there  will  be 
a  large  surplus  left  in  the  hands  of  the  ap- 
pellant after  the  claims  of  all  creditors  are 
satisfied.  Why  not  permit  the  claim  of  the 
appellee  to  be  paid  out  of  that  surplus  before 
making  final  distribution?  The  answer  is 
that  the  appellant  is  the  administrator  of 
the  estate  of  Samuel  Bailey,  and  as  such  can 
pay  only  the  debts  of  the  decedent  and  the 
expenses  of  his  administration.  He  has  no 
authority  to  pay  the  debts  of  the  heirs  or 
the  legatee  entitled  to  the  surplus.  The  liar 
bility  of  the  legatee  in  this  instance,  if  there 
be  any,  is  purely  personal,  and  is  unattended 
with  any  charge  on  the  property.  It  is  in  no 
respect  different  from  a  debt  he  may  owe 
some  other  creditor,  based  upon  an  entirely 
different  consideration.  Administrations  are 
not  granted  for  the  purpose  of  settling  such 
debts.  The  fact  that  the  legatee  is  insolvent 
as  is  alleged  in  this  case,  adds  nothing  to  the 
legality  of  the  claim. 

[9]  It  is  proper  to  say  that  In  disposing  of 
this  case  on  the  original  hearing  some  obser- 
vaticms  were  made  by  the  writer  relative  to 
the  legal  effect  of  the  probate  of  a  will  in  an- 
other state  upon  property  of  the  testator  sit- 
uated in  this  state,  which,  upon  further  con- 
siderationy  we  conclude  were  erroneouB  and 
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misleading.  That  portion  of  the  original 
opinion  has  been  revised.  The  error  was  in 
the  statement  that  a  foreign  will  could  not 
be  used  in  the  courts  of  this  state  as  evidence 
of  the  ownership  of  property  till  the  will  had 
been  recorded  in  the  county  court  or  probated 
here  according  to  our  laws.  That  is  correct 
only  as  to  real  property  situated  in  this  state. 
Ochoa  V.  Miller,  59  Tex.  460;  Lagow  v.  Glov- 
er, 77  Tex.  448,  14  S.  W.  141;  Hurst  v.  Mel- 
linger,  73  Tex.  189,  11  S.  W.  184.  But  the 
failure  to  make  that  distinction  does  not  af- 
fect the  conclusion  then  reached — that  the 
services  rendered  by  the  appellee  in  securing 
the  probate  of  the  will  of.  Samu^  Bailey  in 
the  state  of  Oklahoma  were  not  performed 
for  the  benefit  of  the  administration  in  Tex- 
as, and  cannot  legally  be  classified  as  a  part 
of  the  expenses  of  the  latter  proceeding.  The 
fact  that  the  property  of  the  decedent  situ- 
ated in  Texas  is  personalty  does  not  enlarge 
the  scope  of  the  appellee's  claim.  His  right 
to  be  paid  out  of  that  property  depends  upon 
principles  of  law  which  make  no  distinction 
between  realty  and  persoqulty. 

The  motion  for  a  rehearing  will  be  over- 
ruled. 


EMPLOYERS'  INDEMNITY  CORPORA- 
TION V.  KIRKPATRIOK  et  al. 
(No.  6085.) 

(Court  of  Civil  Appeals  of  Texas.    July  8,  1919. 
Rehearing  Denied  Oct  15,  1919.) 

Master    and    servant    ^=»375(1)  —  Death 

WHILE    engaged    IN    PEBFOB1£ANOE    OT    Elf- 
PLOT^'S  DUTIES. 

One  employed  by  a  laundry  to  collect  and 
deliver,  and  to  collect  the  charges  on  delivery, 
who,  though  he  had  turned  in  his  wagon  at 
night,  was  on  his  way  to  a  castomer's  residence 
to  collect  a  laundry  bill  when  he  was  killed  by 
an  automobile,  was  at  the  time  engaged  in  the 
performance  of  his  duties,  within  die  Work- 
men's Compensation  Act  (Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  arts.  5246h-5246zzz2). 

Appeal  from  District  Court,  McLennan 
County;   EL  M.  Richey,  Judge. 

Suit  by  Mrs.  Dora  Kirkpatrick  and  others 
against  the  Employers'  Indemnity  Corpora- 
tion. From  judgment  for  plaintiffs,  defend- 
ant appeals.    Affirmed. 

Pat  M.  Neff,  of  Waco,  for  appellant 
Albert  C.  Johnston,  of  Waco,  for  appellees. 

KEY,  a  J.  The  nature  and  result  of  this 
suit  was  suffi>ciently  indicated  by  the  trial 
judge's  findings  of  fact  and  conclusions  of 
law,  which  are  as  follows: 

"Findings  of  Fact 

"(1)  The  court  finds  that  H.  M.  Kirkpatrick 
sustained  injuries  in  the  city  of  Waco,  McJ^en- 


nan  county,  Tex.,  on  the  16tb  day  of  November, 
1917,  resulting  in  his  death. 

"(2)  The  court  finds  that  the  said  H.  M. 
Kirkpatrick,  at  the  time  he  received  said  in- 
juries, was  in  the  employ  of  M.  Collins,  proprie- 
tor of  the  Artesian  Steam  Laundry. 

"(3)  The  coart  finds  that  the  said  M.  Collins, 
proprietor  of  the  Artesian  Steam  Laundry,  was 
on  the  last  date  aforesaid  a  subscriber  under  the 
Workmen's  Compensation  Act  (Acts  33d  Leg. 
c  179  [Vernon's  Sayles'  Ann.  Civ.  St  1914, 
arts.  5246h-5246zKzz]),  and  as  such  carried  a 
valid  contract  of  Insurance  against  liability  with 
the  Eymployers'  Indemnity  Corporation,  the 
plaintiff  in  this  case. 

"(4)  That  Dora  Kirkpatrick  was  the  wife  of 
H.  M.  Kirkpatrick,  deceased,  and  that  Ruby 
Alice  Kirkpatrick,  age  eight  years,  Wray  Kirk- 
patrick, age  seven  years,  and  Judson  Kirkpat- 
rick, age  five  years,  minors,  are  the  children  of 
H.  M.  Kirkpatrick,  deceased,  and  as  such  are 
the  surviving  legal  beneficiaries. 

''(5)  That  Albert  C.  Johnston,  an  attorney  at 
law,  was  employed  by  the  surviving  and  legal 
beneficiaries  of  the  said  H.  M.  Kirkpatrick,  de- 
ceased, to  represent  them  in  this  cause,  and 
that  the  said  Albert  C.  Johnston  did  represent 
said  beneficiaries  in  said  suit  and  agreed  to  re- 
ceive one-fourth  of  the  recoveries  herein  as  at- 
torney's fee  in  lieu  of  a  one-third  assignment 
thereof. 

"(6)  The  court  further  finds  that  the  said  H. 
M.  Kirkpatrick,  deceased,  put  his  horse  and 
laundry  wagon  in  the  Palace  stables  about  7 
o'clock  p.  m.  on  the  day  last  aforesaid,  same 
being  the  place  where  the  said  Kirkpatrick  was 
accustomed  to  keep  said  horse  and  laundry  wag- 
on overnight,  and  that  while  the  said  H.  M. 
Kirkpatrick,  deceased,  was  on  his  way  home, 
and  while  performing  his  duties  of  employment, 
he  was  struck  by  an  automobile  about  8:30 
o'clock  p.  m.,  at  the  corner  of  Ninth  and  Clay 
streets  in  the  city  of  Waco,  as  aforesaid. 

**(D  The  court  further  finds  that  the  said  H. 
M.  Kirkpatrick,  deceased,  was  not  under  the 
influence  of  intoxicating  liquors  at  the  time  he 
received  the  injuries  resulting  in  his  death. 

"(8)  The  court  further  finds  that  manifest 
hardship  and  injustice  would  result  to  the  legal 
beneficiaries  of  the  said  H.  M.  Kirkpatrick, 
deceased,  unless  the  plaintiflf  herein  redeems  it- 
self from  liability  by  the  p^ment  of  a  lump 
sum. 

"Conclusions  of  Law. 

"1.  The  court  concludes,  as  a  matter  of  law, 
that  the  said  H.  M.  Kirkpatrick,  deceased,  was 
covered  by  the  policy  of  indemnity  insurance 
issued  by  the  plaintiff  herein  to  M.  CoUins,  pro- 
prietor of  the  Artesian  Steam  Laundry,  and  in 
force  on  the  6th  day  of  November,  1917,  and 
that  the  plaint^,  Smployers'  Indemnity  (Cor- 
poration, would  be  liable  to  the  legal  benefi- 
ciaries of  H.  M.  Kirkpatrick,  deceased,  for  in- 
jury received  on  the  last  .date  aforesaid  resulting 
in  his  death,  provided  the  said  H.  M.  Kirk- 
patrick was  acting  in  the  course  of  his  employ- 
ment at  the  time  he  received  said  injuries. 

**2,  The  court  concludes,  as  a  matter  of  law, 
that  the  said  H.  M.  Kirkpatrick  was  acting  in 
the  course  of  his  employment  at  the  time  he  re- 
ceived the  injuries,  on  November  6,  1917,  result- 
ing in  his  death. 

"3.  The  foregoing  constitutes  the  court's  find- 
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ings  of  fact  and  conclusionB  of  law  in  the  «boye 
numbered  and  entitled  cause." 

Opinion. 

Appellant's  main  groand  relied  upon  for 
reyersal  is  based  upon  the  contention  that,  at 
the  time  of  his  death,  H.  M.  Kirkpatrick  was 
not  acting  within  the  course  of  his  employ- 
ment. He  was  employed  for  the  purpose  of 
collecting  and  delivering  laundry,  and  collect- 
ing the  charges  when  laundry  was  delivered. 
Notwithstanding  the  testimony  tending  to 
show  that  the  laundry  had  a  rule  prohibiting 
deliyerles  when  charges  were  not  paid,  there 
was  other  testim<my  tending  to  show  that 
the  rule  was  often  disregarded.  In  this  case, 
while  the  proof  shows  that  Kirkpatrick  had 
turned  in  the  wagon  which  he  used  for  the 
purpose  of  deUverlng  laundry,  it  also  shows 
that,  as  he  and  other  employ^  frequently 
did,  he  was  on  his  way  to  the  residence  of  a 
customer  for  the  purpose  of  collecting  a  laun- 
dry bill  at  the  time  he  sustained  the  injury 
which  resulted  in  his  death;^  and  therefore 
we  agree  with  the  trial  court  in  the  holding 
that  he  was  at  that  time  engaged  in  the  per- 
formance of  his  duties  as  an  employ^. 

No  reversible  error  has  been  shown,  and 
the  judgment  is  affirmed. 

Affirmed 


LANCASTER  et  aL  v.  HYNBS.    (No.  214G.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

June  19,  1919.    Kehearing  Denied 

June  26, 1919.) 

1.  Damages  «=:>178(2)— TEsnkoifT  of  nr jxm- 

ED  BBAKEVAIT  AS  TO  FEOSPEOTIVB  PBOVOTION 
ADiaSSIBLB. 

In  an  action  by  an  injured  brakeman  against 
railroad  receivers,  testimony  of  plaintiff  that 
he  was  in  line  of  promotion  from  brakeman  to 
conductor  was  admissible. 

2.  Trial    ^s>260(8)  —  RErusAL    of    spboial 

0HAB0E8    NOT   EBBOB   WHEN   FULI^T   OOVEBED 
BY  THE  GOUBT'S  QUESTION  TO  JUBT. 

In  a  railroad  brakeman's  action  for  injuries, 
the  refusal  of  special  chai^ges  denying  recovery 
to  plaintiff  on  the  finding  of  contributory  negli- 
gence on  his  part  was  not  erroneous,  where  the 
court's  question  on  the  point  directly  included 
every  phase  of  the  evidence  and  the  matters 
contained  in  the  special  charges. 

8.  MASTEB  AND  SEBVANT  ^=5>228(2)— OONTBIB- 
tJTOBY  NEGLIGENCE  NO  BAB  TO  BEOOVEBT  UN- 
DEB  FEDEBAL  SaFBTT  APPLIANCE  ACTS. 

U.  S.  Comp.  St.  f  8669,  makes  inapplicable 
the  doctrine  of -contributory  negligence  to  cases 
of  injury  to  railroad  employes  in  interstate  com- 
merce by  reason  of  violation  of  the  federal  Safe- 
ty Appliance  Acts  (17.  S.  Oomp.  St  {{  86(X^ 
8619,  8621-^623). 


4.   DAMAGEa     «S8>182(8)— BXCESaiVB      ySBDIOT 
FOB  PEBSONAL  INJUBIE8  BEDUGED. 

Verdict  for  $7,500  in  favor  of  a  railroad 
brakeman,  who  sustained  only  a  partial  loss  of 
the  two  outside  fingers  of  the  left  hand,  which 
loss  disqualified  him  from  continuing  in  service 
on  standard  railroads,  was  excessive  by  only 
$2,600. 

Appeal  from  District  Court,  Marion  Coun- 
ty;  J.  A.  Ward,  Judge. 

Action  by  £.  C.  Hynes  against  J.  L.  Lan- 
caster and  others,  receivers.  From  a  Judg- 
ment for  plaintiff,  defendants  appeaL  Af- 
firmed conditionally,  on  filing  of  remittitur; 
otherwise,  reversed  and  cause  remanded. 

The  appellee,  a  brakeman,  was  on  a  freight 
train  of  appellants  which  was  being  oper- 
ated in  interstate  commerce,  and  by  reason 
of  an  insecure  and  defective  grabiron,  or 
handhold,  on  a  car  in  the  train  was  caused 
to  fall  and  thereby  .received  bodily  injuries. 
This  action  was  by  the  appellee  to  recover 
damages  for  the  injuries  sustained,  which 
was  alleged  to  have  occurred  through  viola- 
tion of  the  federal  safety  appliance  laws. 
The  appellants  answered  by  denial  and  a 
plea  of  negligence  on  the  part  of  tihe  appel- 
lee. The  case  was  submitted  to  a  jury  on 
special  issues,  and  in  accordance  with  the 
verdict  a  Judgment  was  entered  in  favor  of 
the  appellee. 

The  following  findings  were  made  by  the 
Jury:  (1)  That  the  defendant  failed  to  keep 
the  car  from  which  the  plaintiff  fell  equipped 
with  a  safe  grabiron  or  handhold;  (2)  that 
the  plaintiff  was  not  guilty  of  negligence 
proximately  causing  the  injury;  and  (3) 
that  the  plaintiff  suffered  damages  in  the 
sum  of  $7,500. 

The  testimony  conclusively  showed  that 
the  appellants  were  engaged  in  the  opera- 
tion of  an  Interstate  railway  as  a  common 
carrier  of  commerce  between  Texas  and 
other  states,  and  that  at  the  time  of  the  in- 
Jury  in  suit  the  freight  train  was  handling 
cars  loaded  with  freight  in  transportation 
from  Texas  to  Louisiana.  The  train  was 
a  long  one,  and  when  it  stopped  at  a  water 
station  east  of  Dallas  the  appellee,  a  brake- 
man,  in  the  discharge  of  his  duties  took  a 
grease  bucket  and  the  necessary  appliances 
for  oiling  hot  boxes  that  might  be  found  upon 
the  train,  and  walked  from  the  caboose 
toward  the  front  end  of  the  train.  After 
taking  water  the  train  was  started,  and  at 
the  time  it  began  to  move  appellee  was 
towards  the  front  part  of  the  train.  As  the 
train  began  to  increase  its  speed  appellee, 
fearing  that  he  could  not  board  the  train 
safely  by  waiting  till  the  caboose  reached 
him,  undertook  to  climb  onto  an  oil  car  be- 
tween 10  and  12  car.  lengths  from  the  caboose. 
As  appellee  cau^t  hold  of  the  handhold  of 
the  car,  it  gave  way  by  reason  of  a  defect 
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or  loose  bolt,  and  caused  him  to  fall  under 
the  car,  and  as  a  result  two  fingers  of  ap- 
pellee's left  hand  were  so  badly  crushed 
that  they  had  to  be  amputated  at  the  first 
joint  The  particular  defect  which  caused 
appellee  to  fall  was,  as  described,  that  one 
end  of  the  handhold,  or  grablron,  on  the  side 
of  the  car,  was  either  unfastened  or  Inse- 
curely fastened,  and  when  appellee  caught 
the  same  and  placed  his  weight  upon  It  in 
the  effort  to  get  upon  the  car  the  handhold 
gave  way.  This  particular  car  was  one  pro- 
vided with  running  boards  for  the  use  of  em- 
ployes in  mounting  the  car,  and,  according 
to  the  testimony,  it  was  a  safe  place  for  ap- 
pellee to  get  upon  and  ride  thereon  while  the 
train  was  in  motion. 

Armistead  &  Benefield,  of  Jefferson,  and 
F.  H.  Prendergast,  of  Marshall,  for  appel- 
lants. 

S.  P.  Jones,  of  Marshall,  for  api>ellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
[1  ]  There  was  no  error  in  allowing  the  plain- 
tiff to  testify  that  he  was  in  line  of  promo- 
tion from  brakeman  to  conductor,  and  the 
first  assignment  of  error  is  overruled. 

[2,3]  The  second,  third,  and  fourth  as- 
signments predicate  error  upon  the  refusal 
of  the  court  to  give  certain  special  charges 
denying  a  recovery  to  plaintiff  upon  the  find- 
ing of  contributory  negligence  on  his  part 
The  case  was  submitted  on  special  issues,  and 
neither  one  of  the  special  charges  complained 
of  was  in  the  form  of  a  question.  The 
court's  question  was  framed  as  follows: 

"Do  you  find  from  a  preponderance  of  the  evi- 
dence in  this  case  that  the  plaintiff  was  guilty 
of  negligence,  as  herein  defined,  by  attempting 
to  get  aboard  the  train  at  the  time  and  place 
and  in  the  manner  as  shown  by  the  evidence?" 

It  directly  included  every  phase  of  the  evi- 
dence and  the  matters  contained  in  the  spe- 
cial charges.  It  is  thought  that  it  was  not 
error  to  refuse  the  special  charges  on  an- 
other ground,  namely,  that  the  plaintiff  was 
Injured  by  reason  of  the  violation  of  the 
federal  Safety  Appliance  Act,  and  that  the 
federal  Employers'  Liability  Law  (Act  April 
22,  1908,  c.  149,  35  Stat.  65  [XJ.  S.  Comp.  St 
§§  8657-8665])  is  applicable  here.  Sections 
8608-8618,  U.  S.  Comp.  Stat  of  1918,  require 
that  cars  be  equipped  with  secure  grabirons 
and  ladders,  and  section  8659  makes  inappli- 
cable the  doctrine  of  contributory  negligence. 
T.  &  P.  By.  CJo.  V.  Sprole,  202  S.  W.  985 ;  T. 
&  P.  Ry.  Co.  V.  Rigsby,  241  U.  S.  33,  36  Sup. 
Ct  482,  60  L.  Ed.  874. 

[4]  By  the  fifth  assignment  of  error  it  Is 
contended  that  the  amount  of  the  verdict  is 
excessive.  The  amount  of  the  verdict  It  is 
concluded,  is  much  larger  than  is  usually 
awarded  as  compensation  for  the  particular 
kind  of  injury  shown  in  this  record.  The  ex- 
tent of  the  injury  here  was  the  loss  of  part 


of  the  two  outside  fingers  of  the  left  lumd, 
and  it  is  considered  that  the  contention  that 
the  amount  of  the  verdict  is  excessive  should 
not  be  overruled.  Railway  Oo.  v.  Dorsey,  66 
Tex.  at  page  153, 18  S.  W.  444.  But  in  fixing 
a  proper  amount  it  is  to  be  considered  that 
in  this  record  there  appears  as  damage  to  the 
appellee,  besides  the  loss  of  a  part  of  the 
two  fingers,  the  fact  that  under  rules  of  phys- 
ical examination  the  injured  hand  operates 
as  a  bar  to  the  appellee  from  continuing  in 
railway  service  on  standard  railways. 

In  view  of  the  particular  record,  it  is  be- 
lieved that  we  may  not  require  a  remittltiir 
of  exceeding  $2,600,  which  is  here  ordered  to 
be  made  within  10  daj^  from  this  date. 
Upon  the  filing  of  the  remittitur  required, 
the  judgment  will  be  ahirmed;  otherwise, 
the  judgment  will  be  reversed,  and  the 
cause  remanded. 


NEWMAN  V.  PHALEN  et  al.    (No.  1648.) 

(Court  of  Civil  Appeals  of  Texas.     AmariUo. 

June  U,  1919.    Rehearing  Denied 

Oct  8,  1919.) 

1.  Vendor   and    pubohaseb    ^s>242— Right 

OF    HOLDBB    OF    T7I7BEC0KDED    DEED    OB   OON- 
TBACT  AS  AGAINST  VENDOB'S  GBEDITOB. 

In  view  of  Rev.  St  art  6824,  one  holding 
an  unrecorded  deed  or  contract  subject  to  regis- 
tration has  the  burden  of  showing  that  a  cred- 
itor of  the  grantor  had  notice  of  such  instru- 
ment or  of  facts  sufficient  to  charge  him  with 
notice,  at  the  time  the  creditor  procured  a  lien 
on  the  land  by  virtue  of  the  law,  as  by  filing 
and  indexing  an  abstract  of  judgment  as  dis- 
tinguished from  a  lien  by  contract. 

2.  Vendob  and  pubohaseb  ^s»232(8)^RioHT 

OF  HOI.DEB  OF  UNBBCOBDSD  DEED  AS  AGAINST 
JUDGMENT  CBEDITOE. 

Open,  ezdusive,  and  visible  possession  of 
land,  either  through  himself  or  his  agent  and 
employes,  maintained  by  the  bolder  of  an  un- 
recorded deed  when  the  lien  of  the  grantor's 
judgment  creditor  attaches  by  filing  and  in- 
dexing of  an  abstract  of  judgment  against  the 
grantor,  is  notice  to  the  judgment  creditor  of 
the  right  under  which  the  land  is  held. 

Error  from  District  CJourt,  Sherman  Ck>uii- 
ty;  Reese  Tatum,  Judge. 

Action  by  Emmet  Phalen  against  Emma  R. 
Newman  and  Arthur  Ross,  Sheriff.  To  re- 
view judgment  for  plaintiff,  defendant  New- 
man brings  error.    AfQrmed. 

W.  I.  Gamewell,  of  Dalhart  and  O.  F.  Ru- 
dolph, of  Stratford,  for  plaintiff  in  error. 

Tatum  ic  Strong,  of  Dalhart  and  J.  H.  H. 
Stahl,  of  Stratford,  for  defendants  in  error. 

HUFF,  0.  J.  The  defendant  in  error  Phal- 
en instituted  this  action  against  Bhnma  R. 
Newman,  plaintiff  in  error,  and  Arthur  Rosa, 
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sheriff  of  Slieiman  county,  to  remove  the 
cloud  from  a  half  secti(m  of  land  in  said 
county,  the  title  to  which  was  in  Phalen  cast 
thereon  by  a  Judgment  lien  obtained  by  filing 
an  abstract  of  judgment  and  to  enjoin  the 
sale  thereof  by  the  sheriff  by  virtue  of  an  ex- 
ecution then  in  his  hands  and  issued  on  the 
Judgment  and  out  of  the  court  rendering  the 
same.  The  evidence  in  the  record  authorized 
a  finding  by  the  trial  court  tliat  on  the  23d 
day  of  February,  1917,  defendant  in  error  en- 
tered into  a  written  contract  with  Foster  & 
Cosby  to  purchase  the  land  in  question,  pay- 
ing at  that  time  the  sum  of  $200  cash  as 
earnest  money  to  be  applied  on  the  cash  con- 
sideration, and  agreeing  that  when  he  was 
furnished  with  an  abstract  showing  a  good 
merchantable  title,  together  with  a  warranty 
deed,  to  pay  the  additional  sum  of  $800  cash, 
and  execute  his  notes  for  the  amounts  named 
and  specified  in  the  contract.  Foster  &  Cos- 
by executed  their  warranty  deed  to  Phalen 
August  6,  1917,  and  acknowledged  the  deed 
on  that  date.  The  consideration  named  in 
the  deed  is  the  same  as  in  the  contract  of 
February  28,  1917,  that  is,  $8,800,  to  be  paid 
$1,000  cash  and  the  assumption  of  five  notes 
to  John  Wallan  for  $704  each,  executed  by 
Foster  &  Cosby,  and  six  notes  in  favor  of 
Foster  &  Cosby  executed  by  Phalen  for  $061.- 
33  each,  due  in  one,  two,  three,  four,  five,  and 
six  years,  respectively.  The  deed  and  notes 
were  delivered  on  the  22d  day  of  August, 
1917;  the  notes,  however,  bearing  date  Au- 
gust 6,  1917.  The  deed  to  Phalen  was  filed 
for  record  August  28, 1917. 

The  defendant  in  error,  at  the  time  he  look- 
ed at  the  land,  was  a  prospective  purchaser, 
seeking  investment  in  Texas  land,  and  then 
resided  in  Wisconsin.  Foster  &  Cosby  were 
real  estate  brewers  and  showed  him  over  the 
land  and  other  lands.  At  the  time  of  showing 
the  land  they  were  not  the  owners  of  it  The 
land  in  question  suited  defendant  in  error, 
and  the  land  agents  Foster  &  Cosby  called 
upon  another  land  agent,  who  it  appears  had 
the  agency  for  the  sale  thereof,  and  entered 
into  a  contract  with  the  other  agent  for  the 
land,  and  thereupon  entered  into  the  contract 
with  defendant  in  error,  above  mentioned. 
So  soon  as  the  contract  was  executed,  de- 
fendant in  error,  with  others,  went  on  the 
land ;  that  Is,  with  the  agent  who  had  shown 
it  to  him,  and  a  Mr.  Boelow,  formerly  from 
Wisconsin.  At  that  time  defendant  in  error 
took  possession  of  the  land,  or  rather  there 
appears  to  have  been  some  sort  of  deliveiry 
performed  on  the  land.  At  any  rate,  defend- 
ant in  error  employed  Boelow  to  look  after 
it  for  him  and  have  it  fenced  and  placed  in 
cultivation,  or  part  of  it  The  defendant  in 
error  then  returned  to  Wisconsin  to  finish  up 
his  business  and  did  not  return  to  Texas  un- 
til in  September.  In  the  meantime,  Boelow 
employed  men  to  break  the  land  and  plant  a 
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feed  crop 'on  the  place  for  the  defendant  in 
error.  A  crop  was  planted  in  June,  1917,  and 
also  about  the  15th  day  of  July,  1917,  he  had 
a  fence  constructed  which  segregated  this  half 
section  from  other  lands.  It  appears  three 
sides  of  the  land  had  a  fence  thereon,  ap- 
parently erected  by  adjoining  owners;  but 
there  was  another  line  which  was  built  under 
the  direction  of  Boelow  to  segregate  the  land, 
one  half  of  it  being  defendant's  in  error  and 
the  other  half  an  adjoining  landowner's,  de- 
fendant in  error  paying  for  his  half. 

Prior  to  the  contract  on  the  23d  day  of 
February,  the  half  section  was  in  a  pasture 
and  used  for  grazing  purposes.  The  defend- 
ant in  error,  upon  the  rendition  of  the  bills 
for  breaking  the  land,  planting  the  crop,  and 
building  the  f^ice,  paid  the  same  by  sending 
the  money  to  Boelow  to  pay  for  the  work 
done.  After  defendant  in  error  returned  to 
Texas  In  September,  he  gathered  the  crop  and 
took  charge  of  the  premises  and  planted  a 
portion  thereof  to  wheat  Foster  &  Cosby 
got  their  deed  or  title  from  the  estate  of  John 
J.  Brown,  deceased,  who  left  surviving  him  a 
wife  and  minor  children.  The  guardian  for 
the  children  was  John  Wallman.  The  deed 
from  Mrs.  Brown  and  the  guardian  was  not 
executed  to  Foster  &  Cosby  until  August  4, 
1917.  This  deed  was  filed  August  17,  1917. 
After  the  execution  of  the  deed  to  Foster  & 
Cosby  by  the  estate  August  4th,  they  execut- 
ed their  deed  to  Phalen,  and  6.  W.  Cosby,  of 
the  firm,  took  the  deed  and  delivered  it  to 
Phalen  in  Wisconsin,  wheifand  where  he  re- 
ceived the  cash  consideration  recited  in  the 
contract  and  deed,  and  the  notes  were  execut- 
ed* and  delivered.  The  receipts  show  that 
this  delivery  was  on  the  22d  day  of  August. 
Phalen  sent  the  deed  by  Cosby  to  Sherman 
county  for  registration,  which  was  filed  on 
August  28th.  The  plaintiff  in  error,  Emma 
R.  Newman,  in  the  district  court  of  Sherman 
county,  at  the  January  term,  1913,  obtained  a 
Judgment  against  Allison  and  Cosby,  and  G. 
W.  Cosby,  who  is  one  of  the  grantors  in  the 
deed  to  defendant  in  error,  for  the  sum  of 
$376,  costs  $78,  with  credit  of  $8.60  Interest 
at  the  rate  of  6  per  cent,  the  abstract  of 
which  was  filed  in  Sherman  county,  where 
the  land  in  question  Is  situated,  on  the  25th 
day  of  August,  1917,  and  properly  filed,  re- 
corded, and  Indexed,  as  required  by  law.  The 
trial  court  recites  in  the  Judgment  entry  that 
he  found  defendant  in  error  was  in  posses- 
sion of  the  land  under  his  claim  of  title  at 
the  time  the  abstract  was  filed  and  recorded, 
and  rendered  Judgment  removing  the  lien 
sought  to  be  established  against  the  land  as 
a  cloud  and  enjoined  the  sale  of  the  same  un- 
der the  execution  issued  on  the  Judgment. 

By  assignments  the  Judgment  of  the  trial 
court  is  assailed,  because:  (1)  When  an  ab- 
stract of  Judgm^it  is  filed  and  indexed,  from 
that  date  it  is  a  lien  upon  all  real  estate  then 
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owned  or  afterwards  acquired  by  the  defend- 
ant in  the  Judgment;  (2)  that  the  burden  Is 
upon  one  claiming  under  a  prior  unrecorded 
deed  to  show  that  the  Judgment  creditor  had 
notice  of  such  deed  at  the  time  of  filing  the 
abstract;  (3)  it  is  asserted  by  several  propo- 
sitions that  the  evidence  is  not  sufficient  to 
show  notice  or  charge  the  plaintiff  in  error 
with  notice. 

[1,2]  It  Is  now  the  settled  rule  in  this 
state  that  one  holding  an  unrecorded  deed  or 
contract  .subject  to  registration  must  show 
that  a  creditor  had  notice  of  such  instrument^ 
or  facts  sufficient  to  charge  him  with  notice 
at  the  time  such  creditor  procured  a  lien  by 
virtue  of  the  law,  as  distinguished  from  con- 
tract liens;  and  that  the  burden  of  proof  is 
on  the  party  claiming  under  an  unrecorded 
contract  or  deed  so  to  show.  Article  6824,  R. 
O.  S. ;  Bamett  v.  Squyres,  93  Tex.  198,  64  S. 
W.  241,  77  Am.  St.  Rep.  854;  Turner  v.  Coch- 
ran, 94  Tex.  480,  61  S.  W.  923 ;  Paris  Grocery 
Co.  V.  Burks.  101  Tex.  106,  106  S.  W.  174; 
Wright  V.  Lassiter,  71  Tex.  640, 10  S.  W.  295 ; 
Grace  v.  Wade,  45  Tex.  622;  Whitaker  v. 
Farris,  46  Tex.  av.  App.  378,  101  S.  W.  456; 
Rule  y.  Richards,  159  S.  W.  387 ;  Whitaker 
V.  HiU,  179  S.  W.  639.  We  think  it  is  equally 
as  well  settled  that  an  open,  exdusive,  and 
visible  possession,  maintained  by  the  holder 
of  an  unrecorded  deed,  when  the  right  of  the 
creditor  attaches,  is  notice  of  the  right  under 
which  the  land  is  held.  Paris,  etc.,  v.  Burks, 
supra;  CoUum  v.  Sanger  Bros.,  98  Tex.  162, 
82  S.  W.  459,  8S  S.  W.  184;  Ramirez  v. 
Smith,  94  Tex.  184,  59  S.  W.  268;  Dlerd  v. 
Ellison,  165  S.  W.  878;  Markley  T.  Mart^, 
204  S.  W.  123 ;  Watkins  v.  Edwards,  23  Tex. 
443. 

The  law  puts  the  purchaser  or  creditor  up- 
on inquiry  as  to  possession,  and  does  not  per- 
mit him  to  assume  that  the  possessor  was 
holding  under  or  in  subordlnatloil  to  the  title 
as  shown  of  record.  In  this  case.  Immediate- 
ly after  entering  into  the  contract  to  pur- 
chase, the  defendant  In  error  took  possession 
of  the  land  by  employing  an  agent  to  break 
the  land,  put  in  a  crop,  and  build  a  fence, 
segregating  it  from  other  land.  The  agent 
and  employ^  did  this  before  the  lien  was  ob- 


tained and  after  the  contract  and  after  the 
execution  and  delivery  ol  the  deed  to  defend- 
ant in  error.  We  think  the  poasession  of  his 
employes  and  agent  was  a  dear,  distinct,  and 
visible  assertion  of  the  claim  of  ovmership, 
and  was  therefore  an  exclusive  one.  Such 
possession,  if  continued  for  a  period  of  time 
sufficient,  would  have  given  title  under  the 
statute  of  limitation,  and  we  think  it  suffi- 
cient to  charge  plaintiff  in  error  with  notice 
of  such  dalm  under  the  contract,  and  deed, 
when  she  filed  her  abstract  of  Judgment  G. 
W.  Cosby  had  never  been  in  possession  of  the 
land,  either  before  or  after  his  contract  with 
the  estate  of  Brown,  whldi,  with  other  facts, 
clearly  distinguishes  this  case  from  Eylar  v. 
Bylar,  60  Tex.  315,  and  is  also  distinguish- 
able from  Paris,  etc,  v.  Burks,  supra,  where 
the  holder  of  an  unrecorded  deed  had,  previ- 
ous to  such  deed,  conveyed  the  18  acres  of 
land  in  question  to  her  son,  whose  deed  had 
been  recorded.  The  18  acres  were  in  the 
same  Indosure  with  72  acres  resided  upon  by 
the  mother,  both  at  the  time  of  deeding  the 
land  to  her  son  and  after  It  had  been  recon- 
veyed  to  her  by  him  and  used  In  the  same 
way;  under  the  facts  in  that  case,  after  the 
son  had  conveyed  the  land,  his  situation  with 
reference  to  It  was  such  as  to  have  enabled 
him.  to  put  it  to  the  use  shown  to  have  been 
made.  Cosby,  in  this  case,  was  never  In  sudi 
situation.  He  had  never  been  on  the  land, 
had  no  other  land  in  that  Indosure,  and  had 
no  title  to  it  when  the  land  was  fenced  and 
placed  In  cultivation.  There  was  nothing  to 
lead  his  creditor  to  believe  he  had  any  Inteiv 
est  in  the  land  until  after  the  possession,  im- 
provements, and  cultivation  had  been  made 
by  defendant  In  error.  Any  sort  of  Inquiry, 
it  occurs  to  us,  would  have  notified  the  credi- 
tor when  the  Judgment  lien  was  filed  who 
had  possession  of  the  land,  and  would  have 
led  to  a  knowledge  of  the  right  under  whidi 
such  possession  was  held.  We  believe  the 
facts  suffldent  to  sustain  the  Judgment  of  the 
court  on  the  ground  that  the  plaintiff  in  er- 
ror was  charged  with  notice  by  defendant  In 
error's  possession  and  of  his  right  and  title 
to  the  land. 
The  Judgment  will  be  afilrmed. 
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Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty; Gustavus  A.  Wurdeman,  Judge. 


BARADA-GHIO  REAL  ESTATE  CO.  T. 
KELEHEB  et  al.    (No.  19813.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

July  9,  1919.     Rehearing  Denied 

Oct.  10,  1919.) 

• 

1.  EjegtiIent  c=>4— When  no  equitable  de- 
fenses   ALLEGED    PUBELT    LEGAL    ACTTION. 

An  action  of  ejectment  in  which  the  only 

issues  presented  are  those  arising  under  general 

denials  and  plea  of  title  by  adverse  possession, 

with  no  equitable  defenses  or  prayer  for  equita- 

'  ble  relief,  is  purely  a  legal  action* 

2.  Ejectment  ^=»110— When  record  title  in 

PLAINTIFF,   burden   OF  PROOF  TO  SHOW  AD- 
VERSE POSSESSION  ON  DEFENDANT. 

In  ejectment  by  plaintiff  deraigning  record 
title  through  mesne  conveyances  to  it  by  the 
grantee  of  a  defendant  in  whom  both  parties 
showed  title  was  vested  by  warranty  deed,  the 
only  issues  presented  being  those  made  by  gen- 
eral denial  and  affirmative  plea  of  title  by  ad- 
verse possession,  the  court  properly  instructed 
that  the  record  titie  was  in  plaintiff,  and  that  it 
was  en  tided  to  possession  unless  defendants  had 
acquired  titie  under  the  statute  of  limitations, 
also  that  the  special  pleas  of  the  statute  imposed 
the  burden  of  proof  on  defendants. 

8.  EfiTTOPPEL  ^s»43— When  oranteb  acquires 

OUTSTANDING  INTEREST  IT  PASSES  BY  SUBSE- 
QUENT QUITGLAnC  DEED. 

Under  covenants  of  warranty  deeds  emanat- 
ing from  the  original  grantee  of  land,  she  and 
all  persons  claiming  under  her  were  estopped  to 
deny  the  titie  of  her  remote  grantee,  tiiough 
when  she  acquired  title  it  was  subject  to  a  deed 
of  trust,  tfie  outstanding  interest  being  subse- 
quentiy  acquired  by  her  so  that  it  inured  to 
her  subsequent  grantee,  and  though  her  convey- 
ance was  only  by  quitclaim  deed. 

4.  Trial  ^=»191  (4)— Instruction  as  to  con- 
struction OF  DEEDS  NOT  ASSUMPTION  AS  TO 
FACTS.  ' 

In  ejectment  in  which  defense  was  adverse 
possession,  court  did  not  assume  controverted 
facts,  where  it  instructed  as  to  legal  effect  of 
plaintiff's  deed  wi^  qualification  as  to  adverse 
possession. 

5.  Ejectment  ^=»84(5)— Evidence  of  equita- 

BLB  defense  not  PLEADED  INADMISSIBLE. 

In  ejectment,  where  the  answers  did  not 
suggest  the  defense  that  the  quitclaim  deed 
from  defendant  to  plaintifTs  predecessor  was 
intended  as  a  mortgage,  evidence  tending  to 
substantiate  such  defense  was  properly  ex- 
cluded. 

6.  Adverse  possession  ^=»63(4)— When  con- 
tinuance of  holding  by  GRANTOR  NOTICE 
OF  CLAIM  OF  TITLE. 

Where  the  owner  of  land  conveys  it,  to  make 
her  continuity  of  possession  after  the  delivery 
of  de^  the  basis  of  an  adverse  holding,  she 
must  by  word,  acts,  or  conduct  apprise  the 
grantee  that  she  claims  titie  and  possession 
against  the  covenants  of  her  deed,  and  the  mere 
refusal  to  pay  rent  after  one  or  two  payments 
is  not  enough. 


Action  by  tbe  Barada-Ghlo  Real  Estate 
Company,  a  corporation,  against  P.  F.  Kele- 
her  and  another.  BYom  Judgment  for  plain- 
tiff, defendants  appeaL    Affirmed. 

E.  W.  Mills  and  R.  L.  Shackelford,  both 
of  Glayton,  for  appellants. 

Frank  A.  Thompson,  of  St  Xx>ul8,  for  re- 
spondent 

BOND,  J.  I.  Ejectment  to  recover  pos- 
sessiou  of  a  honse  and  lot  in  St  Louis  coun- 
ty, Ma 

The  petition  was  in  two  counts;  the  first 
in  ejectment,  the  second  to  quiet  title.  On 
defendants'  motion,  the  second  count  was 
struck  out,  and  the  case  went  to  trial  on  the 
first  count. 

The  defendants  answered  separately  by 
general  denial,  except  as  to  plaintiff's  incor- 
poration, and  pleaded  the  10  years'  statute 
of  limitations  and  averi^  actual,  open,  hos- 
tile, exclusive,  contlnuotls,  and  peaceable  pos- 
session for  more  than  10  years  previous  to 
the  commencement  of  this  action. 

The  reply  to  each  answer  was  a  general 
deniaL 

The  Jury  fdund  that  plaintiff  was  entitled 
to  possession  of  the  property  in  question 
and  assessed  damages  for  unlawful  detention 
of  same  at  one  dollar  and  found  the  monthly 
value  of  rents  and  profits  to  be  nothing. 

From  a  Judgment  in  accordance,  defend- 
ants appealed. 

II.  The  first  error  assigned  by  appellant 
relates  to  the  giving,  at  the  request  of  plaln« 
tiff,  of  what  is  termed  "instruction  No.  2." 
The  Instruction  is  not  set  out  in  appellants' 
brief.  The  record  shows  that  for  the  plain- 
tifl  the  court  gave  Instructions  to  the  Jury 
in  consecutive  order  without  any  numerals 
or  other  marks  of  separation  other  than 
might  be  deduced  from  their  tenor. 

[11  Under  the  restricted  pleadings  in  this 
case,  the  only  issues  presented  were  those 
arising  under  the  general  denials  and  affirm- 
ative pleas  of  title  by  adverse  possession  for 
10  years.  No  equitable  defenses  were  alleg- 
ed in  the  form  of  a  counterclaim  praying  for 
equitable  relief,  and  hence  the  case  was  pure- 
ly a  legal  action  of  ejectment 

[2]  The  first  two  paragraphs  of  the  un- 
numbered directions  to  the  Jury  are  to  the 
effect  that  under  the  evidence  in  this  case 
the  record  titie  to  the  property  is  in  plain- 
tiff, and  that  it  would  be  entitled  to  posses- 
sion thereunder  unless  the  Jury  should  find 
that  the  defendants,  either  or  both  of  them, 
had  acquired  title  under  the  statutes  of  lim- 
itations, and  that  the  special  pleas  of  that 
statute  imposed  the  burden  of  proof  upon 
the  defendants.  There  are  other  clauses  of 
the  instructions  which  set  out  the  elements 
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of  adverse  possession  and  dealt  with  other 
phases  of  the  evidence. 

There  was  no  error  In  these  Instmctlons. 
Plaintiff  deralgned  its  record  title  through 
mesne  conveyances  to  it  by  the  grantee  of 
defendant  Jennie  C.  Keleher,  in  whom  both 
parties  showed  the  title  was  vested  by  war- 
ranty deed  in  the  usual  form,  made  in  1889 
by  Julius  A.  Grunewald  and  wife  to  Jennie 
C.  Keleher,  subject  to  certain  incumbrances, 
which  the  grantee  assumed  and  agreed  to 
pay.  Jennie  G.  Keleher,  on  April  16,  1914, 
deeded  the  property  by  quitclaim  deed  to  the 
president  of  plaintiff  company,  who  convey- 
ed it  to  an  employ^  of  the  company  to  hold 
as  a  matter  of  convenience.  This  employ^ 
reconveyed  it  by  quit<daim  in  1014  to  the 
plaintiff  corporation.  The  holder  of  the  in- 
cumbrance on  the  land  executed  a  deed  of  re- 
lease to  the  iwiginal  grantors,  Grunewald 
and  wife,  on  July  10,  1897.  As  the  result 
of  these  conveyances,  the  legal  title  to  the 
property  was  vested  in  the  plaintiff  corpo- 
ration, and  in  this  action  could  only  be  de- 
feated by  evidence  proving  to  the  satisfac* 
tion  of  the  Jury  the  accrual  of  the  title  in 
one  or  both  defendants  by  the  statute  of 
limitations  based  on  adverse  possession  of 
the  premises. 

[3]  The  vestiture  of  title  in  plaintiff  cor- 
poration by  the  successive  deeds  running 
back  to  the  original  grantee  Jennie  Keleher 
was  clear  and  complete  and  was  not  the 
subject  of  dispute;  for  under  the  covenants 
of  the  deeds  emanating  from  Jennie  C.  Kel- 
ler, the  original  grantee,  she  and  all  per- 
sons claiming  under  her  were  estopped. 
Hence  the  court  did  right  in  declaring  the 
legal  effect  of  these  conveyances  as  a  vesti- 
ture of  the  paper  or  record  title  in  the  plain- 
tiff. For  although  the  title  of  the  defendant 
Jennie  Keleher  was  subject  to  a  deed  of  trust 
at  the  time  she  acquired  it  from  the  Grune- 
walds,  and  although  she  only  conveyed  by 
quitclaim  to  the  grantee  under  whom  plain- 
tiff derived  title,  yet  the  subsequent  acqui- 
sition by  her  of  full  title  by  conveyance  from 
the  holder  of  the  incumbrance  inured,  as  a 
matter  of  law,  to  all  of  her  subsequent 
grantees.  Johnson  v.  Johnson.  170  Mo.  loc. 
dt  48  et  seq.,  70  S.  W.  241,  59  L.  R.  A.  748, 
and  cases  cited. 

[4]  And  the  instructions  were  equally  cor- 
rect in  further  stating  to  the  Jury  that  this 
title  was  subject  to  defeasance  by  proof  of 
adverse  possession  for  ten  years  as  defined 
by  law.  Harper  v.  Morse,  114  Mo.  loc.  cit. 
322.  21  S.  W.  517;  Wilkerson  v.  BJlers, 
114  Mo.  loc  cit.  262,  21  S.  W.  614. 

The  Instruction  under  review  did  not  as- 
sume controverted  facts  as  in  the  case  last 
dted,  but  conformed  to  the  rule  prescribed 
in  that  case,  which  is  that  the  determina- 
tion of  the  effect  of  undisputed  deeds  in 
transferring  title  is  a  matter  for  the  court 
and  should  be  declared  by  instruction  to  the 


Jury.    After  criticizing  an  instruction  of  con- 
trary tenor,  the  court  in  that  case  said: 

"Instead  of  assuming  these  facts  and  rest- 
ing plaintiff's  right  to  recover  on  the  weakness 
of  the  title  of  defendant,  the  jury  should  have 
been  told  in  an  instruction  that  the  deeds  under 
which  plaintifiTs  wife  clain|8  the  title  were  suf- 
ficient to  and  did  vest  in  her  the  titl%  and  that 
plaintiff,  as  her  husband,  was  entitled  to  the 
possession  unless  his  right  of  action  was  bar- 
red by  the  statute  of  limitations."  114  Mo. 
Idc.  dt  253,  21  S.  W.  515. 


[S]  m.  AxypeUant  complains  of  ezdn- 
sion  by  the  court  of  a  written  agreement  de- 
livered to  Jennie  Keleher  when  she  execut- 
ed the  quitclaim  deed  to  the  president  of  the 
plaintiff  company.  The  only  evidenttary 
tendency  of  this  written  agreement  was  to 
show  a  right  in  the  grantor  of  redemption 
Jn  case  she  repaid  the  debt  for  which  the  quit- 
claim deed  was  given  to  satisfy.  In  other 
words,  that  the  quitclaim  deed  should  be 
held  to  be  a  mortgage.  No  such  defense  is 
suggested  by  any  allegations  of  the  answers 
in  this  case,  and,  being  entirely  outside  the 
issues,  was  properly  excluded  by  the  trial 
court.  HaU  v.  Gregg,  138  Mo.  286,  39  S.  W. 
804;  Warvelle,  Ejectment,  t  216;  15  Cyc 
100;  Clyburn  v.  McLaughlin,  106  Mo.  521, 
17  S.  W.  692,  27  Am.  St  Rep.  369. 

[S]  IV.  After  a  careful  examination  of  the 
record  and  the  issues  Joined  in-  this  case,  the 
only  doubt  is  whether  there  was  any  sub- 
stantial evidence  upon  whidi  to  submit  the 
issue  of  adverse  possession.  Defendants 
have  been  occupying  these  premises  after 
the  delivery  of  a  deed  parting  with  the  title 
thereto.    In  such  cases: 

"Hie  general  rule  is  that,  in  order  to  make 
continuity  of  possession  after  the  delivery  of 
the  deed  the  basis  of  an  adverse  holding,  the 
grantor  must,  by  words,  acta,  or  conduct,  ap- 
prise the  grantee  that  he  is  claiming  title  and 
possession  of  the  land  against  the  covenanta  of 
his  deed;  for,  until  such  notice  is  expressly 
or  impliedly  given  to  the  grantee,  he  will  be 
entitled  to  rest  secure  upon  the  legal  presump- 
tion that  the  continued  possession  of  the  land 
by  the  grantor  is  in  subservience  to  the  grant. 
Meyer  v.  Hope,  101  Wis.  123,  77  N.  W.  720; 
Stevens  v.  Whitcomb,  16  Vt  121.  But  when 
the  character  of  such  possession  is  adequately 
changed,  the  grantee  must  recognize  tiie  al- 
tered status;  for,  if  he  permita  the  adverse 
possession  to  exist  without  cessation  and  with- 
out challenge  for  10  years,  the  grantor  main- 
taining it  may  be  reinvested  with  the  fee."  Rot- 
tink  V.  Nagle,  275  Mo.  200,  204  8.  W.  loc.  cit 
803.' 


Seemingly,  the  only  notice,  if  any,  ^  given 
by  defendant  Jennie  Keleher  that  her  po»- 
session  was  thenceforward  adverse  to  her 
grant  was  the  inference  to  be  deduced  from 
her  refusal,  after  one  or  two  payments,  to 
continue  to  pay  rent 
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The  judgment  of  the  trial  court  1b  mani- 
festly for  the  right  party  and  Is  affirmed. 
It  is  so  ordered. 
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under  the  will;    there  being  no  incouBistency 
between  iieill  and  statute. 


BLAIR,  P.  J.,  and  GRAVES,  J.,  concur. 


HEADINGTON  v.  WOODWARD  et  aL  (tvo 
cases).    (Nob.  20187,  20188.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Sept  27,  1919.) 

1.  Wnxs  «=»88(1)  — Testamentabt  disposi- 
tion CANNOT  BB  ICADE  BY  DEED. 

Testamentary  disposition  of  donor's  prop- 
erty cannot  be  made  by  deed,  though  the  living 
owner  may  transfer  his  lands  by  his  written  act 
completed  by  delivery  to  his  grantee;  the  deed 
vesting  the  estate  in  his  lifetime,  and  being 
"vested"  when  there  is  an  immediate  right  of 
present  enjoyment,  or  a  present  fixed  right  of 
future  enjoyment. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Vest] 

2.  Deeds   ^i==>56(l)  —  Deliyebt  sttfficient 

OF    deed    with    BESEBVATION    toe    LITE    OF 
QBANTOB. 

Where  a  wife's  deeds  to  her  nephews  of 
land  which  was  her  separate  property  were 
fully  delivered  under  an  arrangement  that  they 
should  not  be  placed  of  record  until  the  wife's 
death  and  that  she  should  jpossess  the  premises, 
as  between  the  wife  and  the  nephews,  her  gran- 
tees, there  was  a  sufficient  delivery  vesting  ti- 
tle in  the  nephews  during  the  wife's  life,  and 
the  deeds  were  effective  according  to  their  terms. 

3.  Descent  and  distbibution  ^=»90(4)— 
Evidence  sufficient  to  show  plan  to 
evade  uabital  bights  of  husband. 

Evidence  held  to  show  conclusively  that,  ei- 
ther at  or  after  the  execution  of  her  vnll,  an 
aged  wife  conceived  the  idea  to  place  her  es- 
tate in  such  condition  that,  while  she  would  ea- 
joy  it  for  her  lifetime,  the  part  that  would  go 
to  her  husband  by  operation  of  law  should  be 
diminished  by  gifts  to  her  sister  and  nephews, 
residuary  legatees,  etc. 

4.  Descent  and  distbibution  ^=969->Dbbds 

BT  AGED  wife  FEAUD  ON  ICABITAI.  BIGHTS  OF 

husband. 
Deeds  executed  by  an  aged  wife  in  favor  of 
her  nephews,  the  wife  reserving  the  use  of  the 
property  for  life,  so  that  the  deeds  constituted 
in  effect  a  testamentary  disposition,  held  fraud- 
ulent as  to  the  marital  rights  of  her  husband 
under  Bev.  St.  1889,  {  4518a,  as  added  by  Laws 
1895,  p.  169,  and  therefore  void  in  equity  as  to 
him. 

5.  Wills  ^=»783— Pbobate  by  husband  not 

ELECTION  to  TAKE   UNDEB   WILL. 

Where  a  wife's  will  gave  her  husband  his 
exact  statutory  rights  under  Rev.  St.  1889,  § 
4618a,  as  added  by  Laws  1895,  p.  169,  the  hus- 
band by  probating  the  will  did  not  elect  to  re- 
linquish his  claim  under  the  statute  and  take 


Appeal  from  Circuit  Court,  Audrain  Coun- 
ty ;   Earnest  S.  Gantt,  Judge. 

Actions  by  Joel  A.  Headington  against  Su- 
san Woodward  and  William  D.  Woodward, 
and  against  Susan  Woodward  and  A.  G. 
Woodward.  From  Judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

R.  D.  Rodgers  and  Fry  &  Fry,  all  of  Mexi- 
co, Mo.,  for  appellants. 

B.  L.  McCall,  of  B\ilton,  and  McBaine, 
Clark  &  Rollins,  of  Columbia,  for  respondent. 

BROWN,  0.  These  two  cases  involve  sub- 
stantially the  same  questions  of  law  and  fact 
They  were  tried  together  in  the  circuit  court 
and  were  submitted  by  agreement  in  this 
court  upon  a  single  record  as  one  appeal,  and 
will  be  so  considered.  During  the  pendaicy 
of  this  appeal,  the  plaintiff  has  died,  and  the 
cause  has  been  revived  in  this  court  in  the 
name  of  Mary  Gregory  and  Utie  McCall,  his 
only  children  and  heirs,  as  plaintiffs.  The 
defendant  Susan  Woodward  has  also  died, 
and  the  cause  has  been  revived  as  to  her  in 
this  court  In  the  name  of  William  D.  Wood- 
¥^rd,  A.  G.  Woodward,  and  Carol  Wood- 
ward, her  only  children  and  heirs,  to  stand 
in  her  stead  as  defendants. 

All  said  parties  by  their  respective  counsel 
have  entered  their  appearance. 

The  cause  was  instituted  in  the  Audrain 
circuit  court  on  May  4,  1915,  by  petition  in 
which  the  original  plaintiff  states,  in  sub- 
stance : 

That  he  was  married  to  Margaret  B.  Rod- 
man February  27, 1871,  and  continued  to  live 
with  her  as  her  husband  until  the  30th  day 
of  December,  1914,  when  she  died  without 
leaving  any  <!hildren  or  other  lineal  descend- 
ants. That  in  1903  she  became  the  owner  of 
the  two  lots  in  the  dty  of  Mexico  in  said 
county  involved  In  this  suit  That  in  1897 
she  made  a  will  In  which  she  gave  to  her 
husband,  the  plaintiff,  one-half  of  all  proper- 
ty, real,  personal,  and  mixed,  that  she  should 
own  at  her  death,  subject  to  the  payment  of 
her  debts,  and,  after  some  minor  bequests  of 
personal  effects  and  |260  in  money  to  distant 
relatives,  she  gaye  the  remaining  half  to  her 
sister  the  defendant  Susan  Woodward.  Up- 
on her  death  the  will  was  duly  probated,  and 
the  public  administrator  appointed  adminis- 
trator of  her' estate  with  the  will  annexed. 

That  in  February,  1910,  she  made  two  quit- 
claim deeds  purporting  to  convey  the  two  lots 
in  question  respectively  to  her  nephews,  de- 
fendants A.  G.  Woodward  and  William  D. 
Woodward,  sons  of  the  defendant  Susan 
Woodward.  That  neither  of  said  deeds  was 
delivered  to  the  grantee  therein  named  dur- 
ing her  lifetime,  and  that  both  were  recorded 


«s»For  other  cases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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on  January  2,  1915,  after  the  deatb  of  the 
grantor. 

That  at  the  time  of  the  making  of  these 
deeds  her  mind  was  so  impaired  from  causes 
stated  that  she  was  unable  to  transact  busi- 
ness and  to  understand  and  appreciate  the 
nature  of  her  acts.  That  her  sister,  the  de- 
fendant Susan,  was  her  constant  companion 
and  controlled  her  and  procured  the  execu- 
tion of  these  deeds  by  undue  influence  oyer 
her  while  in  such  condition. 

It  also  charges  that  the  plaintiff  had  no 
knowledge  of  the  making  of  these  deeds, 
that  neither  of  the  grantees  therein  paid  any 
consideration  therefor,  and  that  they  were 
made  for  the  sole  purpose  of  defeating  the 
marital  rights  of  plaintiff,  of  which  purpose 
the  grantees  narhed  therein  had  full  knowl- 
edge at  the  time  and  participated  therein. 

The  prayer  which,  like  the  body  of  the  pe- 
tition, was  expressed  in  great  detail,  asked 
that  the  respective  deeds  be  declared  fraudu- 
lent and  void  because,  among  other  reasons, 
they  were  in  fraud  of  the  marital  rights  of 
plaintiff  under  the  statutes;  that  the  plain- 
tiff be  adjudged  the  owner  in  fee  of  the  un- 
dlYided  half  of  each  of  the  lots;  and  that 
partition  be  made  accordingly. 

The  answer  in  each  case  was  a  general  d^ 
nial.  The  trial  court  found,  upon  the  issue 
of  mental  capacity  of  the  grantor,  in  tSLYor 
of  the  defendants. 

It  further  found,  in  substance,  that  the 
deeds  were  made  for  the  purpose  of  defeat- 
ing the  marital  rights  of  her  husband  by  re- 
taining the  possession  and  entire  beneficial 
use  of  the  property  during  her  life,  and  trans- 
ferring the  same  to  her  nephews  only  after 
her  death,  and  that  the  grantees  knew  of  its 
purpose  and  participated  in  and  aided  its 
execution;  that  to  accomplish  it  the  deeds 
were,  by  arrangement  between  them  made  at 
the  time  of  their  execution,  withheld  from 
record  during  her  lifetime ;  and  that  she  dur- 
ing all  that  time  remained  in  sole  possession 
and  enjoyment  of  the  property  and  concealed 
the  execution  of  the  deeds  from  her  husband, 
so  that  his  first  knowledge  of  the  transaction 
came  to  him  from  the  record  after  her  death, 
and  that  the  transaction  was  a  present  gift 
only  in  form,  while  in  fact  it  was  an  attempt 
to  make  a  testamentary  gift  which  would 
take  effect  at  her  death  in  fraud  of  the  mari- 
tal rights  of  her  husband.  In  pursuance  of 
this  finding,  the  court  set  aside  the  deeds  as 
to  an  undi\idcd  half  of  the  property  they 
purported  to  convey  in  each  case,  and  order- 
ed the  partition  of  the  land  accordingly. 

There  was  no  substantial  difference  as  to 
the  facts  in  evidence  upon  which  the  court 
made  its  finding. 

Mr.  and  Mrs.  Headlngton  were  elderly  peo- 
ple; Mr.  Headlngton  being,  at  the  time  of 
the  trial  on  July  8,  1916,  77  years  old,  and 
Mrs.  Headlngton  seems  to  have  been  about 


the  same  age.  They  were  married  in  1871; 
Mr.  Headlngton  being  then  a  widower  witli 
two  children,  the  present  plaintiffs  Mrs. 
McCall  and  Mrs.  Gregory.  At  the  time  of  the 
marriage,  Mr.  Headlngton  was  living  in  a 
house  in  Mexico  which  had  belonged  to  his 
first  wife,  and  was  subject  to  a  mortgage 
which,  with  accumulated  interest,  amounted 
to  about  11,900.  This  sum  was  advanced  by 
Mrs.  Headlngton's  fatlier  for  the  purpose  of 
acquiring  the  title  to  the  property  in  the 
name  of  the  new  Mrs.  Headlngton.  Bir. 
Headlngton  Tvas  then,  and  continued  to  be 
during  his  lifetime,  a  preacher,  as  he  describes 
it,  and  was  also  engaged,  to  some  extent,  in 
literary  pursuits.  He  was  also,  as  shown 
by  the  evidence,  something  of  a  trader. 
When  Mrs.  Headlngton's  father  died,  she 
received  |3,000  from  his  estate,  and  this 
seemed  to  grow  under  her  husband's  manipu- 
lation so  that  at  one  time  on  closing  out  his 
land  transactions  she  received  $7,000  as  her 
share  of  the  proceeds.  Some  difference 
seems  to  exist  between  the  parties  as  to  the 
value  of  her  holdings  at  the  time  of  her 
death  which  occurred  in  December,  1914; 
the  plaintiff  placing  It  at  |7,300  including  the 
value  of  the  lots  in  question,  whi<^  they  plac- 
ed at  11,700,  while  the  defaidants  placed  the 
value  at  about  |12,000.  The  first  of  these  es- 
timates seems  to  be  nearer  the  true  value, 
although,  in  the  view  we  take  of  the  case,  this 
is  of  little  consequence. 

On  February  2,  1904,  Mrs.  Headlngton  ex- 
ecuted to  her  sister  Mrs.  Woodward  her  note 
for  $1,500  with  8  per  cent  interest  After 
Mrs.  Headlngton's  death,  this  note^  upon 
which  no  interest  had  been  paid  was  present- 
ed by  Mrs.  Woodward  to  the  probate  court 
for  allowance  against  her  estate  and  was  dis- 
allowed on  the  ground  that  it  was  without 
consideration.  No  appeal  was  taken  from 
this  order. 

Both  the  deeds  in  question  here  were  writ- 
ten in  the  oflftce  of  Mr.  W.  W.  Fry,  who  was 
Mrs.  Headlngton's  relative  as  well  as  her  at- 
torney and  advisor.  They  were  written  by 
his  son  Wallace  Fry,  also  a  lawyer,  in  his 
office.  The  only  testimony  relating  to  the  cir- 
cumstance of  their  execution  is  their  rela- 
tion of  the  facts  as  witnesses  for  their  client 
Mrs.  Woodward,  which  is  substantially  as  fol- 
lows : 

The  elder  Mr.  Fry  testified  that  Mrs.  Head- 
lngton came  to  his  office  on  the  day  thoy  were 
prepared  and  told  him  she  wanted  to  make  a 
little  provision  for  these  nephews;  that  their 
mother  was  a  widow  and  invalid;  that  she 
thought  Mr.  Headlngton  was  very  ungrateful; 
that  she  had  given  him  a  hundred  acres  of 
land  in  Kansas  and  he  now  objected  to  joining 
in  the  two  deeds  to  the  boys.  Mr.  Fry  said: 
•*Mr8.  Headington,  you  can  make  these  deeds 
and  convey  the  land  without  having  him  join 
in  them;  that  will  pass  title."  She  said  she 
did  not  know  that,  and  he  explained  to  her 
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that  she  had  the  right  under  the  present  law. 
She  said:  "I  want  the  deeds  drawn  up  right 
away."  He  got  the  descriptions  from  her  and 
called  his  son  to  draw  the  deeds,  which  she  ac- 
knowledged. Then  she  said:  **Do  these  deeds 
have  to  go  on  record?**  Mr.  Fry  said:  "Not 
necessarily.  They  are  good  without  it."  She 
said:  "Well,  I  would  prefer  them  not  going  on 
record,  because  Mr.  Headington  would  see  them 
and  make  a  fuss  about  them.  She  did  not  ez' 
act  any  promise  not  to  put  them .  on  record." 
Mr.  Fry  then  told  her  that  the  deeds  would 
have  to  be  delivered  to  the  boys  and  she  said 
all  right.  A  few  days  afterwards  he  called 
in  Gip  Woodward  and  delivered  to  him  the 
deeds  and  said  to  him:  "Mrs.  Headington  re- 
quested that  you  not  put  them  on  record,  but 
you  can  do  as  you  please  about  it;  put  them 
on  record  or  not."    He  took  them. 

Mr.  Wallace  Fry  testified,  with  reference 
to  the  same  transaction,  that  when  the  deeds 
were  prepared  and  left  in  their  office  by  Mrs. 
Headington — 

"she  said  that  she  would  prefer  that  they 
wouldn't  put  them  on  record  until  after  her 
death  because  she  had  tried  to  get  Mr.  Head- 
ington to  join  in  the  deeds  to  the  boys  and  he 
had  refused,  and  she  was  afraid*  he  would  sup- 
pose it  wrong  and  object  to  it  rather  strenu- 
ously and  cause  them  a  lot  of  trouble,  and  she 
would  rather  they  would  not  put  them  on  rec- 
ord." 

The  witness  says  that  he  handed  the  deeds 
to  Gip  Woodward  after  repeating  to  him  this 
statem^t  of  Mrs.  Headington. 

Mr.  Headington  testified  that  his  wife  nev- 
er inf oimed  him  or  consulted  him  about  these 
deeds,  and  that  he  continued  to  look  after  the 
property  for  her,  attending  to  the  building  of 
the  house  on  one  of  the  lots,  and  that  he  him- 
self paid  of  his  own  funds  about  |90  for 
plumbing.  It  is  stated  in  the  testimony  of 
both  parties  that  Mrs.  Headington  continued 
to  collect  the  rents  up  to  the  time  of  her 
death. 

1.  The  original  plaintiff,  Joel  A.  Heading- 
ton,  claimed  an  undivided  one-half  interest 
in  the  two  lots  described  In  his  petition  by 
statutory  inheritance  from  his  deceased  wife 
under  the  provisions  of  section  350  of  the  Re- 
vised Statutes  of  1909,  which  is  as  follows: 

"When  a  wife  shall  die  without  any  child  or 
other  descendants  in  being  capable  of  inheriting, 
her  widower  shall  be  entitled  to  one-half  of  the 
real  and  personal  estate  belonging  to  the  wife 
at  the  time  of  her  death,  absolutely,  subject  to 
the  payment  of  the  wife's  debts.** 

The  defendants  W.  D.  and  A.  G.  Woodward 
claim  the  entire  title  to  their  respective  lots 
through  deeds  executed  by  Mrs.  Headington 
about  four  years  previous  to  her  death  and 
recorded  the  second  day  after  her  burial. 

[1]  That  there  was  a  physical  delivery  of 
both  these  deeds  there  can  be  no  doubt 
Within  a  few  days  after  their  execution  they 
were  both  delivered  into  the  hands  of  the 
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grantee  in  one  of  them,  and  the  grantee  la 
the  other  was  notified  by  letter  of  that  fact 
We  mention  this  to  more  clearly  define  the 
issue  of  law  which,  in  our  opinion,  should 
control  the  case.  Much  is  said  in  the  argu- 
ment with  reference  to  the  well-established 
rule  which  forbids  one  to  make  testamentary 
disposition  of  his  property  by  deed.  This 
rule  is  established  firmly  in  the  policy  plainly 
expressed  in  the  laws  governing  the  trans- 
mission of  title  in  such  cases.  The  living 
owner  may  transfer  his  lands  by  his  written, 
act  completed  by  delivery  to  his  grantee.  If 
he  dies  without  having  done  this,  he  is  no 
longer  the  owner,  because  he  no  longer  ex- 
ists; but  the  law  transmits  his  lands  either 
by  its  statutes  of  descents  or  in  accordance 
with  his  will,  expressed  in  his  lifetime  with 
all  the  formalities  and  safeguards  required 
for  its  judicial  ascertainment  His  deed,  to 
be  effective,  must  vest  the  estate  in  his  life- 
time, and  an  estate  is  vested  when  there  is 
"an  immediate  right  of  present  enjoyment,  or 
a  present  fixed  right  of  future  enjoyment." 
O'Day  V.  Meadows,  194  Mo.  loc.  cit  618,  92  S. 
W.  646.  112  Am.  St  Rep.  542. 

[2]  It  is  objected  in  this  case  that  the 
deeds  were  made  and  received  under  an  ar- 
rangement made  between  the  grantor  and 
grantees,  and  fully  performed  by  both,  that 
the  deeds  should  not  be  placed  of  record  un- 
til the  death  of  the  former,  and  that  in  the 
meantime  she  should  remain  in  full  posses- 
sion and  enjoyment  of  the  premises.  So  far 
as  the  immediate  vesting  of  the  title  is  con- 
cerned, it  is  a  sufficient  answer  to  say  that, 
had  the  deeds  reserved  a  life  estate  in  the 
grantor,  the  remainder  conveyed  would  have 
vested  in  the  grantees  inunediately  upon 
their  delivery.  This  question  was  thoroligh- 
ly  considered  by  this  court  in  the  O'Day 
Case,  supra,  in  which,  after  a  full  review  of 
the  authorities,  we  so  held.  As  between  the 
grantor  and  grantees  there  was  a  sufficient 
delivery,  and  the  deeds  were  effective  ac- 
cording to  their  terms. 

[3]  2.  The  effect  of  these  deeds  upon  the 
marital  rights  of  the  plaintiff  presents  a 
very  different  question.  Fortunately  for  its 
consideration,  the  evidence  leaves  no  uncer- 
tainty as  to  the  facts.  From  the  very  begin- 
ning Mrs.  Headington  had  legal  counsel, 
fully  advised  as  to  her  desires,  to  aid  her  in 
their  accomplishment.  Soon  after  the  enact- 
ment in  1895  of  the  section  we  have  already 
quoted,  she  made  her  will,  in  which,  by  the 
use  of  words  almost  identical  with  the  words 
of  the  act,  she  recognized  the  marital  rights 
K)f  her  husband  which  had  thereby  been 
placed  beyond  her  control,  and  designated 
the  beneficiaries  of  the  remainder  of  the  es- 
tate she  might  leave  at  her  death.  After 
some  unimportant  legacies,  she  designated 
her  sister,  the  defendant  Susan  Woodward, 
her  residuary  legatee  and  devisee  if  living  at 
her  death;  if  not,  it  was  to  go  to  her  chll- 
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dren.  This  will  remained  in  force  until  her 
death.  It  pronounced  only  the  command  of 
the  law  with  respect  to  her  husband,  and  is 
therefore  the  immovable  foundation  of  her 
future  dispositions,  and  suggests  the  rule 
by  which  they  should  be  Judged. 

The  first  of  these  dispositions  was  a  note 
for.  11,600  given  without  consideration  there- 
for" to  her  residuary  legatee  bearing  inter- 
est at  the  rate  of  8  per  cent  per  annum  and 
payable  three  years  after  date.  This  note 
was  executed  without  the  knowledge  of  her 
husband,  was  presented  through  the  attor- 
ney who  wrote  the  will  for  allowance  against 
her  estate  by  Mrs.  Woodward,  and  disallow- 
ed for  want  of  consideration.  Six  years 
after  its  execution,  Mrs.  Headington  consult- 
ed the  same  attorney  about  her  desire  to 
give  the  lots  involved  in  this  suit  to  Mrs. 
Woodward's  sons,  telling  him  that  Mr.  Head- 
ington was  ungrateful  and  would  not  join 
in  the  deeds.  She  was  then  advised  that  un- 
der the  law  she  could  make  them  alone,  and 
they  were  then  and  there  prepared,  signed, 
and  acknowledged,  and  left  with  the  attor- 
ney for  delivery  and .  afterward  delivered. 
The  attorney  then  told  her,  in  answer  to  her 
question,  that  it  was  not  necessary  to  record 
them.  She  told  him  **that  she  would  prefer 
that  they  wouldn't  put  them  on  record  until 
after  her  death.'*  When  he  delivered  them 
to  the  defendant  A.  G.  Woodward,  he  told 
him  of  this  request,  and  Mrs.  Headington 
repeated  it  to  the  grantee,  who  says  he  "re- 
jected her  wish." 

We  think  these  facts  show  conclusively 
that,  either  at  the  time  of  or  after  the  execu- 
tion of  her  will,  she  conceived  the  idea  of 
placing  her  estate  in  such  condition  that, 
while  she  would  enjoy  it  exclusively  during 
her  lifetime,  the  part  that  would  go  to  Mr. 
Headington  by  operation  of  law  would  be 
diminished  by  gifts  to  her  sister  and  neph- 
ews; that  she  concealed  this  intention  from 
her  husband  and  also  concealed  from  him 
these  efforts  to  carry  it  into  effect ;  and  that 
the  arrangement  to  keep  the  deeds  from  be- 
coming known  through  the  public  records 
was  a  part  of  this  scheme  of  secrecy.  This 
was  clearly  expressed  in  her  conversation 
with  her  attorneys  when  the  plan  was  fully 
formulated  with  the  aid  of  their  advice,  in 
which  she  attempted  to  explain  to  them  her 
reasons  for  the  course  that  she  adopted  and 
carried  out  to  the  letter.  The  evidence  is 
susceptible  of  no  other  construction.  It  is 
true,  as  stated  by  the  lawyers,  that  no  con- 
dition was  imposed  which  it  was  not  within 
the  power  of  the  grantees  in  these  deeds  to 
violate ;  but  the  facts  remain  that  they  were 
faithfully  performed  as  a  part  of  the  con- 
sideration of  the  gift  The  performance  of 
such  a  promise,  whether  it  carries  with  it  a 
legal  obligation  or  not,  is  to  be  expected; 
and  its  violation  while  retaining  its  bene- 
fit would  be  perfidy.    As  a  matter  of  fact,  it 


accomplished  its  object  The  plliintiff  during 
the  lifetime  of  his  wife  continued,  with  re- 
spect to  this  pr<^>erty,  to  perform  the  offices 
of  a  useful  husband  by  caring  for  and  im- 
proving the  lots  and  investing  some  of  his 
own  money  in  that  service.  They  were  aged 
people,  so  aged  in  fiict  that  the  survivor  has 
not  lived  to  get  personal  comfort  from  the 
result  of  this  litigation,  the  burden  of  which 
has  fallen  upon  his  children,  it  remains 
now  to  determine  what  equity  will  do  under 
these  circumstances. 

Do  these  things  amount,  in  equity,  to  a 
fraud  by  the  wife  against  the  marital  ris^t 
of  the  husband  so  as  to  call  for  the  can- 
cellation of  the  deeds  as  to  him? 

[4]  3.  The  act  of  1895,  upon  which,  as  we 
have  already  said,  this  case  must  stand,  con* 
sists  of  the  single  section  we  have  quoted* 
and  is  entitled: 

"An  act  to  amend  chapter  56  of  the  Revised 
Statutes  of  the  state  of  Missouri  1889,  en- 
titled 'Dower,'  by  adding  a  new  section  there- 
to, to  be  known  as  section  4518a."  Laws  1895. 
p.  169. 

We  must  therefore  presume  that,  in  the 
mind  of  the  Legislature,  it  had  some  con- 
nection with  the  subject  of  the  chapter  men- 
tioned in  its  title.  We  accordingly  said  in 
Waddle  v.  Frazier,  245  Mo.  loc  dt  401,  151 
S.  W.  89: 

"Section  850,  giving  the  husband  an  interest 
in  his  wife's  real  estate  was  enacted  to  equalize 
the  rights  of  widows  and  widowers.  That  which 
the  husband  takes  under  this  section  is  in  the 
nature  of  dower." 

And  in  Gilroy  v.  Brady,  190  Mo.  loc.  dt 
200,  93  S.  W.  280,  we  said: 

"The  object  of  the  Legislature  in  passing  said 
act  was  to  place  the  husband  and  wife,  as  near- 
ly as  practicable,  on  an  equal  footing,  so  far  as 
his  rights,  as  widower  in  her  estate,  and  her 
rights  as  widow  in  his  estate,  are  concerned." 

At  the  time  of  this  enactment  there  was 
and  had  long  been  upon  the  statute  books  of 
this  state,  under  the  same  title,  a  section 
giving  to  the  widow  of  a  husband  who  should 
die  childless  precisely  the  same  rights  given 
to  the  vridower  in  this.  The  intent  of  the 
Legislature  in  the  choice  of  the  same  words 
in  the  new  act  defining  the  right  of  the  hus- 
band as  it  had  used  in  the  section  express- 
ing the  rights  of  the  wife  is  too  obvious  to 
admit  of  doubt  It  therefore  follows  that  to 
the  extent  of  this  similarity  the  same  princi- 
ples are  applicable  to  the  rights  of  the  hus- 
band under  section  350  that  apply  to  the 
rights  of  the  wife  under  section  351.  In 
Newton  V.  Newton.  162  Mo.  173,  61  8.  W. 
881,  this  court,  in  holding  that  the  husband 
could  not  defeat  the  right  of  his  wife  in  per- 
sonal property  by  disposing  of  it  in  such  a 
way  that  he  retained  the  enjoyment  and  con- 
trol of  it  during  his  life^  said: 
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"It  is  settled  law  that  conveyances  o£  real 
estate  made  by  the  husband  during  the  coverture 
for  the  purpose  of  defeating  the  wife's  rights 
are,  as  to  her,  fraudulent  and  void.  Whether 
the  same  rule  obtains  in  transfers  of  personal 
property  for  the  like  purpose  when  the  hus- 
band reserves  therein  no  right  to  himself  is  a 
question  upon  which  the  authorities  are  some- 
what at  variance;  but  where  the  transfer  is  a 
mere  device  or  contrivance  by  which  the  hus- 
band, not  parting  with  the  absolute  dominion 
over  the  property  daring  his  life,  seeks  at  his 
death  to  deprive  his  widow  of  her  distributive 
share,  there  is  no  substantial  conflict  of  au- 
thority that  the  rule  applicable  to  conveyances 
of  realty  prevails." 

It  farther  said: 

"The  ability  or  inability  of  a  husband  to  de- 
feat dower  by  conveying  away  his  lands  is  not 
the  basis,  in  either  instance,  for  equitable  inter- 
ference ;  the  only  basis  for  that  consists  in  the 
animus  which  prompts  the  conveyance;  if 
fraudulent  in  such  circumstances  as  recited  in 
the  present  petition,  then  equity,  properly  in- 
voked, takes  charge  of  the  affair." 

The  converse  of  the  proposition  was  held 
in  Waters  v.  Herboth,  178  Mo.  166,  77  S.  W. 
805,  where  the  wife  undertook  to  defeat  the 
statutory  right  of  her  husband,  to  one-half 
her  estate  under  the  act  of  1895  (section  350) 
by  wUl.    This  court  said : 

"The  use  of  the  same  words  to  express  the 
legislative  intent  in  reference  to  the  half  of 
the  wife's  property  which  the  husband  is  to 
have  when  she  dies  childless,  that  are  used  to  ex- 
press the  like  intent  in  reference  to  her  half 
of  his  estate  when  he  dies  diildless,  shows  that 
it  was  the  intent  to  put  the  one  as  much  be- 
yond the  wife's  right  to  make  a  will  as  it  was 
to  put  the  other  beyond  the  husband's  right  to 
make  a  wlU." 


•  To  the  same  effect  is  Spurlock  y,  Burnett, 
183  Mo.  524,  81  S.  W.  1221. 

The  marital  relation  involves  the  most  un- 
limited trust  and  confidence.  The  conduct 
of  each  spouse  liters  into  the  life  of  the  other 
with  its  gifts  of  comfort  or  burdens  of  mis- 
ery. Others  may  deal  at  arm's  length,  but 
they  deal  upon  the  standpoint  of  unity.  The 
law  imposes  upon  them  no  duty  of  suspi- 
cion or  distrust,  but  they  may  hang  their 
faith  upon  the  mutual  honest  which  the 
nature  of  the  relation  necessarily  implies. 
To  safeguard  their  unity  of  interest  is  the 
object  of  the  laws  we  are  now  considering. 
It  was  to  destroy  this  unity  that  the  convey- 
ances in  issue  were  made.      The  lack  of 
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interest  to  mutual  consideration  is  an  index 
to  the  state  of  mind  of  the  grantor  to  which 
the  maxim  that  secrecy  is  a  badge  of  fraud 
has  peculiar  application.  That  the  transac- 
tion calls  upon  equity  for  correction  has 
been  firmly  established  by  the  decisions  of 
this  court  from  which  we  have  already 
quoted.  If  the  plan  was  not  conceived  at 
the  execution  of  her  will,  it  was  evidently  in 
her  mind  when  she  executed  the  note  to  her 
sister  and  let  it  sleep  until  it  could  have  no 
other  effect  than  to  diminish  the  statutory 
provision  for  her  husband.  As  to  the  convey- 
ances, she  prudently  took  legal  advice  to  ac- 
complish the  same  result,  frankly  stating  to 
both  lawyers  and  beneficiaries  that  she  de- 
sired them  kept  fi:om  the  records  until  her 
ability  to  use  the  property  should  cease  with 
her  life.  While  these  instruments  were  deeds, 
she  was  careful  that  they  should  have  the 
same  effect  as  testamentary  dispositions. 
We  cannot  do  otherwise  than  to  hold  that 
they  were  fraudulent  as  to  the  marital  rights 
of  her  husband,  and  therefore  void  in  equity 
as  to  him. 

[6]  4.  The  appellants  suggest,  without  giv- 
ing a  reason,  that  the  probate  of  the  will  con- 
stitutes an  election  by  or  for  Mr.  Headlngton 
10  relinquish  his  claim  under  the  statute  and 
take  under  the  will  instead.  In  support  of 
this  position,  they  cite  Moseley  v.  Bogy,  272 
Mo.  319,  198  S.  W.  847,  in  which  is  stated 
the  time-honored  doctrine  that  where  one 
is  entitled  to  choose  between  two  inconsistent 
titles  and  elects  to  take  the  thing  conferred 
by  one  he  cannot  have  the  other  also.  The 
f^cts  of  that  case  afford  an  excellent  illus- 
tration of  the  rule.  The  question  was  wheth- 
er the  respondent  could  take  the  title  in  fee 
to  one-half  the  land  of  his  wife  under  her 
will  and  also  a  life  estate  in  all  the  same 
lands  by  right  of  curtesy.  That  these  titles 
were  inconsistent  is  self-evident  Here  there 
is  but  one  title  and  no  inconsistency.  The 
will  simply  speaks  in  the  language  of  the 
statute,  a  graceful  concurrence  with  its  man- 
date adding  nothing  to  its  effect 

The  Judgment  of  the  Audrain  circuit  court 
was  right  upon  the  facts  admitted  in  the 
record,  and  is  therefore  affirmed. 


courage  to  submit  a  matter  involving  mutual    BOND,  J.,  in  the  result 


RA6LAND  and  SMALL,  00.,  concur. 

PBB  OURIAM.  The  foregoing  opinion  of 
BBOWN,  0.,  is  adopted  as  the  opinion  of  the 
court 

All  the  Judges  concur;  BLAIR,  P.  J.,  and 
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LEONARD  et  al.   v.  MARTIN  (SHANNON 
COUNTY  BANK  et  al.,  Garniaheee). 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Jane  2,  1919.) 

Fraudulent  convetances  ^s»163  —  Par- 
ticipant IN  FRAUD  LIABLE  A8  GARNISHEE 
FOR  PROCEEDS  IN  HIS  HANDS. 

Defendant  having,  with  knowledge  of  banks, 
bought  cattle  of  plaintiff  to  be  paid  for  on  de- 
livery, and  given  therefor  checks  on  such  banks, 
in  which  he  had  no  deposit,  and  then,  with  their 
assistance,  sold  the  cattle,  and  paid  the  proceeds 
on  prior  bona  fide  debts  to  them,  garnishment 
proceedings  will  lie  against  them. 

Appeal  from  Circuit  Court,  Webster  Coun- 
ty; G.  H.  Skinker,  Judge. 

Suit  by  James  Leonard  and  another 
against  Joseph  W.  Martin  as  defendant,  and 
the  Shannon  County  Bank  and  another  as 
garnishees.  The  CJourt  of  Appeals,  after  re- 
versing judgment  for  garnishees,  certified 
the  cause  to  the  Supreme  Court  Judgment 
(192  Mo.  App.  350,  180  S.  W.  1014),  for  gar- 
nishees reversed,  and  cause  remanded  to 
trial  court 

Wm.  P.  Elmer  and  L.  T.  McGee,  both  of 
Salem,  and  J.  A.  Watscm,  of  Rolla,  for  appel- 
lants. 

Lew  R  Thomason,  of  St  Louis,  S.  A.  Cun- 
ningham, of  Eminence,  and  O.  S.  Sizemore,  of 
Webb  City,  for  respondenta 

WOODSON,  J,  The  plaintiff  brought  this 
suit  by  attachment  against  the  defendant, 
and  the  defendants  the  Shannon  County 
Bank  and  the  Citizens'  State  Bank  were  duly 
garnished  therein. 

The  suit  was  instituted  in  the  circuit  court 
of  Shannon  county,  which  upon  change  of 
venue,  was  transferred  to  the  circuit  court 
of  Webster  county,  where  the  trial  resulted 
In  favor  of  the  plaintiff  against  the  defend- 
ant Martin,  and  in  favor  of  the  defendants 
Shannon  County  Bank  and  the  Citizens' 
State  Bank. 

In  proper  time  and  in  due  form  the  plain- 
tiff appealed  the  cause  to  the  Springfield 
Court  of  Appeals,  where  the  Judgment  of  the 
circuit  court  was  reversed  as  to  the  gar- 
nishees, one  of  the  judges  dissenting,  and  the 
cause  was  duly  certified  to  this  court  (192 
Mo.  App.  350,  180  S.  W.  1014). 

After  a  careful  consideration  of  the  briefs 
and  arguments  of  counsel  in  the  case,  as  well 
as  the  opinions  of  the  Court  of  Appeals,  we 
are  satisfied  that  the  majority  opinion  cor- 
rectly announced  the  law  of  the  case,  and 
therefore  we  adopt  it  as  the  opinion  of  this 
court  in  the  case.    It  reads  as  follows: 

"This  is  a  suit  brought  by  the  appellants 
against  Joseph  W.  Martin  as  defendant  and  the 


Shannon  County  Bank  and  tlie  Citkens'  State 
Bank  as  garnishees. 

*'The  suit  against  Martin  was  to  recover  the 
purchase  price  of  cattle  sold  and  delivered  to 
him  by  the  plaintiffs.  An  attachment  was  issued, 
it  bdng.charged  in  the  affidavit  that  Biartin  had 
conveyed  and  assigned  his  property  so  as  to 
hinder  and  delay  creditors,  and  that  the  debt 
sued  for  by  plaintiffs  was  fraudulently  contract- 
ed on  the  part  of  the  defendant  Martin,  and  that 
defendant  failed  to  pay  the  price  and  value  of 
76  head  of  cattle  which  were  sold  and  delivered 
by  plaintiffs  to  defendant,  and  which  by  con- 
tract he  was  bound  to  pay  for  on  delivery. 

"The  two  above-named  banks  were  garnished, 
and  in  answer  to  interrogatories  propounded  to 
them  denied  having  any  property  or  effects  in 
their  possession  or  under  their  control  belonging 
to  Martin,  and  further  denying  that  they  owed 
Martin  any  sum  whatever. 

"The  plaintiffs,  in  their  replies  to  the  an- 
swers of  the  garnishees,  among  other  grounds 
set  up  that  the  defendant  Martin  fraudulently 
contracted  and  purchased  said  cattle  from  the 
plaintiffiB,  and  purchased  the  same  without  any 
intention  of  paying  therefor,  and  with  the  in- 
tent and  purpose  of  fraudulently  transferring, 
assigning,  and  d^ivering  to  the  garnishees  the 
proceeds  from  the  sale  of  the  cattle,  and  cheat- 
ing, wronging,  and  defrauding  the  plaintiflEs  out 
of  said  cattle  and  the  proceeds  thereof,  and  of 
fraudulently  transferring  and  disposing  of  the 
proceeds  of  the  same  to  the  garnishees;  that 
said  garnishees  induced,  advised,  and  counseled 
the  said  Martin  to  issue  checks  against  said 
banks  (the  garnishees)  for  the  purchase  price  of 
said  cattle,  with  the  intent  and  purpose  of  en- 
abling the  said  Martin  to  secure  the  possession 
of  said  cattle  and  sell  the  same,  and  to  pay  a 
certain  debt  owing  by  Martin  to  said  gar- 
nishees ;  that  said  garnishees  assisted  and  abet- 
ted the  said  Martin  after  the  delivery  of  the 
cattle  had  been  made  to  him  in  selling  and  dis- 
posing of  the  same,  and  received  from  the  sale 
of  the  cattle  the  money  paid  to  Martin  knowing 
at  the  time  that  they  received  sa\d  money  com- 
ing from  the  sale  of  the  cattle,  that  Martin  had 
purchased  them  from  the  plaintiffs,  and  that  he 
had  issued  checks  on  said  banks  to  pay  the  pur- 
chase price  of  the  cattle;  and  that  said  gar- 
nishees assisted  Martin  in  fraudulently  convey- 
ing and  assigning  and  disposing  ot  the  cattle, 
and  received  the  money  arising  from  such  sale 
and  converted  it  to  their  own  use  with  full 
knowledge,  and  participated  in  the  fraud  prac- 
ticed on  these  plaintiffs. 

"The  court  found  judgment  in  favor  of  the 
plaintiffs  against  Martin,  and  sustained  the  at- 
tachment on  the  grounds  hereinbefore  set  out 
After  hearing  evidence  introduced  by  the  plain- 
tiffs tending  to  prove  the  allegations  in  their  re- 
plies, the  court  directed  the  jury  to  find  for  the 
garnishees,  and  it  is  from  the  judgment  render^ 
ed  on  the  verdict  that  the  plaintiffs  appeal. 

"The  question  in  this  case  narrows  down  to 
this:  Do  the  facts  which  are  developed  under 
the  allegations  in  the  replies  make  a  case  where 
garnishment  is  a  remedy  for  the  alleged  fraud 
practiced  on  plaintiffs  by  the  agent  of  the  gar- 
nishees? 

"The  facts  developed  in  the  testimony  of  the 
plaintiffs  are  substantially  as  follows:    Defend- 
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ant  Martin  owed  these  two  banks,  the  garnishees 
herein,  something  like  $3,000.  To  secure  this 
they  had  taken  a  chattel  mortgage  on  some 
cattle  which  Martin  was  shipping  to  St.  Louis. 
For  some  reason  these  cattle  were  quarantined 
at  St.  James,  ISIo.,  and  while  there  Martin  sold 
them  to  a  person  living  at  or  near  St  James 
without  giving  him  any  notice  whatever  of  the 
chattel  mortgage  on  the  herd  held  by  the  gar- 
nishees herein.  The  garnishees  sent  one  Size-, 
more,  an  attorney,  to  St.  James,  and  while  there 
Sizemore  ascertained  that  Martin  had  disposed 
of  the  herd  to  the  St.  James  party,  and  that  the 
latter  had  bought  them  without  any  notice  that 
a  chattel  mortgage  was  in  existence.  For  some 
reason  not  disclosed  in  this  record  Sizemore 
did  not  institute  proceedings  to  recover  the  herd 
under  the  mortgage,  but  it  is  shown  that  he  re- 
marked to  the  purchaser  that  he  could  get  his 
(the  banks')  money  out  of  Martin  in  another 
way.  Martin  and  Sizemore  were  in  St.  James 
together,  both  (according  to  the  evidence)  drink- 
ing together  a  good  deal  of  the  time.  Martin 
says  he  told  Sizemore  that  he  knew  of  some 
cattle  over  in  Dent  county  that  he  could  buy, 
and  that  if  he  had  the  money  to  buy  them  there 
would  be  a  profit  in  them  which  he  would  turn 
over  to  Sizemore  for  the  banks  which  he  repre- 
sented ;  that  is,  that  Martin  told  him  he  would 
turn  over  the  profit  that  could  be  made  on  those 
cattle.  Martin  said  he  told  Sizemore  he  did  not 
have  the  money  with  which  to  buy  them,  and 
that  Sizemore  told  him  to  go  ahead  and  buy 
those  cattle,  and  to  issue  his  checks  for  the 
purchase  price  against  the  two  banks,  and  that 
he  would  see  that  these  purchase  price  checks 
were  paid  out  of  the  proceeds  that  would  be 
derived  from  a  sale  of  the  cattle.  Acting  on 
this,  Martin  bought  the  cattle  in  Dent  county, 
and  gave. his  checks  to  the  plaintiffs  herein  for 
the  amount  for  which  this  suit  was  brought. 

**The  evidence  shows  that  when  Martin  bought 
the  cattle  from  the  plaintiffs  he  represented  that 
he  was  going  to  ship  them  to  Pike  county,  in 
this  state,  and  he  in  fact  had  them  billed  by  the 
railroad  company  to  a  point  in  that  county. 

''It  is  shown  that  Sizemore,  the  agent  and  at- 
torney of  the  garnished  banks,  met  the  defend- 
ant at  a  station  on  the  railroad  several  stations 
below  the  station  from  which  the  cattle  were 
shipped,  and  that  the  cattle  were  then  rebilled 
to  St  Louis,  Martin  and  Sizemore  going  with 
them. 

"Sizemore  stayed  with  the  defendant  Martin 
until  the  cattle  were  sold  and  Martin  had  receiv- 
ed the  proceeds.  Sizemore  got  Martin  to  turn 
over  to  him  the  drafts  which  the  commission 
merchants  had  paid  Martin  for  the  cattle,  and 
then  left  him  and  took  the  drafts  back  to  the 
garnishees,  and  they  applied  this  money  on  their 
former  indebtedness  against  Martin. 

''The  record  shows  the  following  examination 
of  the  defendant  by  the  court :  'Q.  Why  was  it 
you  did  not  use  the  proceeds  to  send  to  the 
Shannon  0)unty  Bank  to  meet  the  checks  you 
had  drawn  for  the  cattle?  A.  For  the  simple 
reason  that  I  got  drunk  or  I  would  have  done  it 
Q.  Who  got  the  money?  A.  Sizemore  got  the 
money.* 

"He  was  asked  how  he  expected  to  pay  for 
plaintiffs*  cattle,  and  said  he  expected  to  pay  the 
checks,  given  at  the  time  of  the  purchase,  out 
of  the  proceeds  derived  from  the  sale  of  the  cat- 
tle, and  that  he  did  not  intend  the  proceeds  from 


the  sale  of  these  cattle  to  settle  up  past  Indebt- 
edness to  the  two  banks,  the  garnishee.  And 
from  the  evidence  it  is  clear  that  Sizemore  knew 
of  this  intention  on  the  part  of  Martin,  and  that 
he  had  aided  and  assisted  Martin  in  purchasing 
the  cattle  and  In  getting  possession  of  them  as 
was  done. 

"From  the  briefs  and  from  the  oral  argument* 
it  appears  that  the  trial  court  directed  a  verdict 
for  the  garnishees  on  the  ground  that  garnish- 
ment was  not  a  remedy  open  in  this  case  to  these 
plaintiffs.  In  this  we  think  the  court  erred.  It . 
is  well  settled  In  this  state  that  the  issuance  of 
checks  on  a  bank  in  payment  of  the  purchase 
price  of  property  when  the  drawer  has  no  funds 
in  the  bank  is  a  fraud  (Matthews  v.  Eby,  168 
Mo.  App.  134,  151  S.  W.  470),  and  is  a  fraudu- 
lent act,  within  the  meaning  of  the  attachment 
law  (Alexander  v.  Wade,  107  Mo.  App.  321,  80 
S.  W.  917). 

"It  is  also  open  to  a  plaintiff  to  ratify  a  sale 
and  sue  for  the  purchase  price,  and  then  attach 
on  the  ground  of  a  fraud,  and  by  such  ratifica- 
tion he  does  not  waive  the  fraud  of  the  defend- 
ant in  obtaining  the  thing  sold.  Kansas  City 
Stained  Glass  W^orks  &  Sign  Co.  v.  Robertson, 
73  Mo.  App.  154 ;  Mapes  v.  Bums,  72  Mo.  App. 
411. 

"A  creditor  having  a  bona  fide  indebtedness  is 

not  permitted  under  the  Missouri  law  to  enter 

,  into  a  scheme  with  his  debtor  to  hinder  and  de- 

I  lay    other   creditors   in  %  the   just   collection    of 

I  their  indebtedness.     In  other   words,  the  law 

I  requires  that  a  creditor  shall  cpllect  his  honest 

I  debt  by  honest  methods,  and  will  not  permit  him 

I  to  hold  that  which  he  has  applied  on  his  bona 

'  fide  indebtedness  where  it  has  been   procured 

'  through  a  fraud  practiced  by  such  creditor  and 

'  the  debtor  on  other  creditors.     National  Tube 

I  Works  Co.  V.  Machine  Co.,  118  Mo.  loc.  cit.  375, 

22  S.  W.  947;   Kurtz  v.  TroU,  175  Mo.  506,  75 

S.  W.  386;    AuU  v.  Gaffln,  234  Mo.  171,  136 

S.  W.  343. 

"It  is  also  properly  held  to  be  the  law  that 
although  a  fraudulent  grantee  may  have  dis- 
posed of  the  property  acquired  by  him  before  an 
attachment  was  issued,  where  the  facts  show 
that  he  did  participate  in  the  fraud  and  did  ac- 
qutte  the  property,  he  will  be  held  as  a  gar- 
nishee to  account  for  the  proceeds  derived  from 
the  sale  of  the  property  which  had  been  fraudu- 
lently transferred  to  him.  Epstein  v.  Clothing 
Co.,  67  Mo.  App.  221. 

"Where  fraud  enters  into  the  transaction  it 
creates  an  exception  to  the  general  rule  that  a 
creditor  has  no  greater  right  against  a  garnishee 
than  the  debtor  had.  Potter  v.  Whitten,  170 
Mo.  App.  108,  155  S.  W.  80,  and  cases  cited. 
"With  these  general  principles  in  mind,  we 
think  the  facts  developed  by  the  plaintiffs  give 
them  clearly  the  remedy  of  garnishment.  The 
title  to  the  cattle  undoubtedly  passed  to  Mar- 
tin for  the  purpose  of  allowing  plainti^s  to 
bring  suit  and  to  institute  attachment  proceed- 
ings to  procure  the  purdiase  price.  The  drafts 
which  were  given  to  Martin  for  the  cattle  in  St 
Louis  likewise  became  his  property,  having  been 
acquired  by  him,  according  to  plaintiffs'  testi- 
mony, through  the  advice  and  assistance  of  the 
agent  of  the  garnishees,  Sizemore.  Sizemore 
therefore  knew  that  these  drafts  were  held  by 
Martin  for  the  purpose  of  being  deposited  in 
the  garnishee  banks  to  take  care  of  the  checks 
which,  so  far  as  the  law  is  concerned,  both  Size- 
more  and  Martin  induced  the  plaintiffs  to  accept 
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for  the  cattle;  and  whether  Martin  voluntarily 
or  involuntarily  turned  over  the  proceeds  de- 
rived from  the  sale  of  the  cattle  to  Sizemore 
for  the  purpose  of  paying  a  previous  indebted- 
ness, his  act  would  be  a  fraud  on  the  plaintiff, 
and  one  concerning  which  the  recipient  of  those 
proceeds  (Sizemore)  had  full  knowledge.  There- 
fore Sizemore,  while  he  may  have  been  only  col- 
lecting for  his  clients  a  bona  fide  indebtedness, 
did  so  by  helping  and  assisting  and  advising 
Martin  in  acquiring  and  in  disposing  of  these 
cattle  to  the  injury  of  these  plaintiff.  As  the 
cases  hereinbefore  dted  clearly  indicate,  the 
creditor  receiving  his  money  from  a  debtor  must 
not  only  have  a  bona  fide  indebtedness,  but  his 
conduct  and  relation  to  the  collection  thereof 
must  likewise  be  bona  fide.  It  is  held  in  the 
case  of  Pile  v.  Bank  of  Flemington,  187  Mo. 
App.  61,.  173  S.  W.  50,  where  the  bank  under- 
took to  charge  up  a  cattle  dealer's  account  out 
of  proceeds  derived  from  the  sale  of  some  cattle 
purchased  from  the  plaintiff,  that  the  bank, 
when  it  knew  that  these  cattle  had  been  pur- 
chased from  plaintiff,  and  knew  that  a  check 
had  been  given  to  him  on  that  bank  to  be  paid 
out  of  the  proceeds  derived  from  the  cattle  when 
sold  in  Kansas  City,  with  this  knowledge  the 
bank  would  have  no  right  to  apply  that  money 
to  any  other  indebtedness  of  its  customer,  but 
that  it  must  be  applied  to  the  payment  of  the 
party  selling  the  cattle.  While  it  is  true  that 
in  that  case  the  plaintiff  did  not  seek  a  remedy 
by  attachment,  the  court  holds  that  the  bank 
could  not  convert  that  money  to  any  other  pur- 
pose ;  and  we  can  see  no  reason  why— if  that  be 
the  case,  and  the  bank  could  not  convert  the 
money  to  its  own  indebtedness  with  a  knowledge 
of  the  facts— that  the  money  in  our  case  (so  far 
as  these  plaintiffs  are  concerned)  cannot  be 
treated  as  yet  belonging  to  Martin,  as  to  which  a 
garnishment  would  avail. 

"All  the  cases  in  Missouri  to  which  our  at- 
tention has  been  called  have  made  the  excep- 
tion only  where  there  has  been  a  fraudulent  dis- 
position of  the  property  of  the  debtor.  The  rea- 
son that  garnishment  is  open  to  the  creditor  is 
because  fraud  has  entered  into  the  case;  fraud 
furnishes  the  basis  for  the  exception;  and  we 
cannot  see  why,  where  there  is  fraud,  the  reme- 
dy of  garnishment  would  not  be  open  to  a  credi- 
tor against  one  who  has  acquired  property  from 
the  debtor,  where  such  party  fraudulently  aided' 
and  abetted  the  debtor  in  the  acquisition  of  the 
property ;  that  is,  of  course,  only  in  cases  where 
the  party  who  aided  and  abetted  procured  the 
property  from  or  through  the  defrauding  debtor. 

"We  think  the  correct  rule  is  declared  in  the 
case  of  Hill  et  al.  v.  Mallory,  112  Mich.  387,  70 
N.  W.  1016,  where  the  Supreme  CJourt  of  Mich- 
igan used  this  language:  *In  view  of  this  evi- 
dence, it  was  error  to  leave  the  subject  to  the 
jury  under  the  following  instruction:  "If  it  is 
payment  of  an  honest  debt,  it  will  be  sustained 
by  the  law,  even  though  the  effect  of  it  may  de- 
feat all  other  creditors  in  the  collection  of  their 
claims ;  and  I  may  say  to  you  that  it  would  be 
good  in  law  even  if  that  was  the  intention  of 
the  transfer,  so  long  as  the  indebtedness  that  it 
was  turned  over  to  satisfy  was  an  honest,  bona 
fide,  and  legal  indebtedness.  It  would  follow 
from  this  rule  that  if  the  indebtedness  from 
Michael  Hill  to  his  sons  was  an  honest  bona 
fide,  and  legal  indebtedness,  in  such  an  amount 
as  would  be  fair,  just,  and  reasonable  compen- 


sation for  the  amount  of  property  that  he  turn- ' 
ed  over  to  them,  the  transfer  would  be  valid  in 
law,  even  though  it  defeated  Fletcher  &  Sons, 
and  even  though  it  was  intended  to  do  so.** 
They  should  have  instructed  that,,  if  these  j?ur- 
chases  were  made  with  full  knowledge  by  the 
plaintiffs,  and  with  that  assent,  that  the  father 
had  made  false  statements  in  regard  to,  or  had 
purposely  concealed,  his  financial  condition  in 
order  to  obtain  the  credit,  or  if  the  purchases 
were  made  for  the  purpose  of  obtaining  the 
goods  to  secure  plaintiffs  their  debts  and  to  pre- 
vent Fletcher  &  Sons  from  securing  theirs,  and 
this  was  known  to  plaintifEs,  then  the  sale  was 
fraudulent.'  In  that  case  a  knowledge  of  the 
fraudulent  procurement  of  the  property  by  the 
debtor  was  held  sufficient  to  stop  the  creditor 
with  a  bona  fide  debt  from  taking  property  thus 
acquired  in  payment  of  an  honest  debt,  and  it 
was  held  that  a  taking  thereof  made  sudi  credi- 
tor participate  in  the  fraud,  and  liable  to  have 
the  property  so  taken  attached;  while  here  we 
have  not  only  evidence  that  Sizemore  knew  that 
Martin  had  procured  these  cattle  on  worthless 
checks,  but  also  evidence  that  Sizemore  advised 
the  purchase  of  the  cattle  by  giving  checks  which 
he  knew  would  be  tnVned  down  when  presented 
to  the  banks  which  he  represented. 

"In  the  case  of  Thompson  v.  Furr,  57  Miss. 
478,  484,  the  court  used  the  following  language: 
'A  creditor  has  a  perfect  right  to  protect  his 
own  interests,  but  in  so  doing  he  must  not  lend 
himself  to  any  sdheme  whereby  others  may  be 
defrauded ;  and  he  does  this  whenever  he  know- 
ingly accepts  the  benefits  of  an  arrangement 
by  which  others  are  deceived  and  misled,  and 
the  interests  of  the  debtor  thereby  improperly 
protected  from  the  lawful  demands  of  his  credi- 
tors.' Although  that  was  not  a  case  in  which 
the  facts  were  identical  with  those  of  our  case* 
the  court  declared  a  principle  which  we  think 
is  applicable  to  the  facts  before  us. 

"As  hereinbefore  noted,  in  the  cases  of  Mapes 
V.  Bums,  72  Mo.  App.  411,  and  Kansas  Gtj 
Stained  Glass  Works  &  Sign  Co.  v.  Robertson, 
73  Mo.  App.  154,  a  creditor  is  not  precluded 
from  relsring  on  the  fraud  to  sustain  an  attach- 
ment where  the  ground  is  that  the  debt  was 
fraudulently  contracted,  although  he  may  have 
affirmed  the  sale  to  the  extent  of  suing  for  the 
purchase  price.  Why,  then,  should  he  be  denied 
the  right  to  seize  in  the  hands  of  a  transferee 
the  property  or  its  proceeds  out  of  which  he  was 
defrauded  by  the  very  acts  and  conduct  of  the 
debtor  and  such  transferee?  In  this  case,  al- 
though plaintiffs  sued  for  the  purchase  price* 
their  attachment  would  be  upheld  on  the  fraud, 
and  the  property  could  have  been  seized  and 
subjected  to  the  attachment  lien  if  it  had  been 
found  in  Martin's  hands.  In  justice  and  reason, 
the  rule  should  not  only  extend  to  seizing  the 
property  in  Martin's  hands,  but  should  also 
allow  this  attatthment  by  way  of  garnishment  to 
be  effective  when  the  property,  or  the  proceeds 
from  the  sale  thereof,  is  found  to  be  in  the  hands 
of  his  coconspirator  in  the  fraudulent  procuring 
of  the  property. 

"We  have  kept  in  mind  the  cases  holding  that 
a  creditor  cannot  take  advantage  of  a  defrauded 
debtor,  and  that  the  fraudulent  conveyance  stat- 
ute is  directed  against  the  acts  of  the  grantor. 
Parker  v.  Roberts,  116  Mo.  657,  22  8.  W.  914 ; 
Colbern  v.  Robinson,  80  Mo.  541. 

"And  while  Martin  testifies  that  Sizemore  got 
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the  drafts  away  from  bim  while  he  was  drunk 
in  St  Louis,  there  is  yet  sufficient  evidence  in 
the  record  from  which  a  jury  might  find  that  the 
scheme  to  purchase  plaintiffs*  cattle  and  not  pay 
for  them,  and  to  divert  the  proceeds  derived 
from  the  sale  of  the  cattle  to  the  payment  of 
pre-existing  indebtedness  due  the  two  banks, 
was  in  the  minds  of  both  Martin  and  Siasemore 
before  the  cattle  were  purdiased. 

"Nor  have  we  lost  sight  of  what  Is  said  in  the 
case  of  Bangs  Milling  Go.  v.  Bums,  162  Mo. 
850,  53  S.  W.  928,  holding  that  creditois  can 
only  complain  of  fraudulent  conveyances  made 
by  a  debtor  and  not  those  made  to  him.  What 
is  said  on  this  point  in  that  case  was  purely 
obiter  dicta,  as  the  court  before  taking  pp  that 
question  first  held  that  there  was  no  evidence 
in  the  record  to  support  the  allegation  condemn- 
ed. The  case  was  therefore  properly  disposed  of 
on  its  merits,  and  what  was  said  arguendo  in 
the  course  of  the  opinion  contrary  to  the  views 
we  entertain  was  wholly  unnecessary  to  the  dis- 
position of  the  case,  so  that  we  do  not  fe^  bound 
thereby.  In  that  opinion  reference  is  made  to 
Stokes  ▼.  Bums,  132  Mo.  214,  33  S.  W.  460, 
which  was  a  case  growing  out  of  the  same  trans- 
action as  the  Milling  Company  Case.  On  turn- 
ing to  the  Stokes  Case,  it  will  be  found  that  the 
court  was  very  careful  in  several  places  in  the 
opinion  to  state  that  the  property  which  the 
plaintiff  claimed  he  was  defrauded  out  of  never 
reached  the  hands  of  the  creditors  under  the  al- 
leged fraudulent  deed  of  trast 

VThe  determination  of  this  question  in  this 
case  is  probably  of  vital  importance  to  these 
plaintiffs,  as  it  is  doubtful  whether,  having  elect- 
ed to  proceed  by  attachment  to  a  final  judgment 
against  Martin,  they  could  now  sue,  as  was 
done  in  Pile  v.  Bank  of  Flemington,  187  Mo. 
App.  61,  173  S.  W.  50,  for  money  had  and  re- 
ceived, or  have  an  action  for  the  damages  occa- 
sioned by  the  fraud.  Johnson-Brinkman  C6m- 
mission  Co.  v.  Railway  Co.,  126  Mo.  344,  28 
S.  W.  870  [26  L.  R.  A.  840,  47  Am.  St.  Rep. 
675] ;  Tower  v.  Compton  Hill  Improvement  Co., 
192  Mb.  379,  91  S.  W.  104.  See,  also,  chapter 
on  Election  of  Remedies  in  9  R^  C.  L.  pp.  956 
to  971,  inclusive. 

"We  are  therefore  of  the  opinion  that  plain- 
tiffs, in  justice  and  in  law,  are  entitled  to  try 
the  issue  presented  in  this  case  by  a  garnish- 
ment proceeding,  and  that  the  trial  court  erred 
in  denying  them  this  right  The  judgment  as 
to  the  garnishees  is  reversed,  and  the  cause  re- 
manded for  a  new  trial." 


▼.  MARTIK  971 

aw.) 

The  dissenting  opinion  proceeds  upon  the 
theory  that  a  person  cannot  attach  his  own 
property,  and  that,  even  though  he  parted 
with  the  title  through  fraud,  the  attachment 
waived  the  fraud,  and  a  valid  title  passed 
to  Martin  by  the  sale,  and  that  he  conveyed 
the  cattle,  or  the  proceeds  of  their  sale,  to 
the  garnishees  free  of  the  fraud. 

This  theory  overlooks  two  important  facts 
disclosed  by  this  record:  First,  that  the  at- 
tachment was  based  not  solely  npon  the 
ground  of  fraud,  but  also  upon  the  ground 
that  the  cattle  w^  to  be  paid  for  upon 
delivery,  which  was  not  done,  which, 
nnd^r  the  statute,  was  a  good  ground  for 
attachment,  and  therefore  the  fraud  was  not 
waived;  second,  that  the  prii^ipal  part  if 
not  the  entire  fraud  complained  of  by  plain- 
tiff  against  the  garnishee  was  committed 
long  after  the  sale  and  delivery  of  the  cattle 
was  made  to  Martin,  and  that  fraud  was  no 
more  waived  by  suing  Martin  by  attachment 
than  it  would  have  waived  the  larceny  had 
the  garnishees  stolen  the  cattle  after  the  de- 
livery. In  the  latter  case  unquestionably  a 
garnishment  proceeding  would  lie  against  the 
garnishees,  and,  by  parity  of  reasoning,  I 
am  unable  to  see  why  the  same  rule  would 
not  apply  where  the  cattle  or  the  proceeds  of 
their  sale  were  procured  by  fraud. 

In  my  opinion  the  dissenting  opinion  is 
clearly  erroneous.  Moreover,  the  doctrine  of 
waiving  the  fraud  and  suing  on  contract  is 
a  fiction  of  the  law,  created  for  the  benefit 
and  protection  of  the  party  defrauded,  and  it 
will  not  do  to  apply  that  doctrine  so  strictly 
to  the  defrauded  party  as  to  destroy  the  very 
object  for  which  it  was  designed  to  afford 
the  injured  party. 

For  the  reasons  stated  the  Judgment  is 
reversed  as  to  the  garnishees,  and  the  cause 
remanded  to  the  circuit  court,  with  directions 
to  proceed  with  the  case  as  herein  stated. 


BLAIR,  P.  J.,  and  GRAVES,  J.,  concur. 
BOND,  J.,  concurs  in  opinion  of  Court  of 
Appeals,  192  Mo.  App.  850,  180  S.  W.  1014. 
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ROBERTSON  ▼.  ROBERTSON'S  ADM'R. 
(Court  of  Appeals  of  Kentucky.    Oct.  24,  1919.) 

1.  Pleading   ^=»291(2)— Dbwials— Genuinb- 
NE88  OF  Writing. 

The  denial  required  by  Oiv.  Code  Prac.  | 
527,  and  Ky.  St.  §  473,  before  evidence  is  ad- 
missible attacking  the  verity  of  a  writing  re- 
lied upon  and  filed  with  a  pleading  of  an  ad' 
versary,  may  be  by  affidavit  or  verified  pleading 

2.  Pleading  ^=»298  —  Denial  of  Genuine- 
ness OF  Writing— Who  mat  Deny. 

In  an  action  by  a  bank,  as  administrator, 
on  notes,  where  a  receipt  was  filed  in  the  an- 
swer attorneys,  representing  the  bank  and  other 
persons  beneficially  interested,-  could,  under  Civ. 
Code  Prac.  §  527,  and  Ky.  St  {  473,  by  affidavit 
or  by  verifying  the  reply,  deny  the  genuineness 
of  the  receipt,  where  the  president  of  the  bank, 
who  was  the  only  person  authorized  by  Civ. 
Code  Prac.  §  117,  to  verify  a  pleading  for  the 
bank,  declined  to  do  so,  because  he  believed  the 
receipt  genuine. 

8.  Appeal  and  Error  ^=s>926(8)— Oicissions 
FROM  Record— Presumptions. 
On  appeal  it  cannot  be  presumed,  from  an 
order  permitting  a  deposition  to  be  read  as  evi- 
dence, that  such  deposition  had  been  filed  in 
the  case  before  trial,  or  at  all,  when  it  was 
not  copied  as  a  whole  into  and  certified  as  part 
of  the  record  by  the  clerk;  it  appearing  in  the 
record  only  in  p^rt,  and  for  the  first  time  in  the 
stenographer's  report  of  evidence  offered  at  the 
trial. 

4.  Appeal  and  Error  ^=:»654  —  Supplying 
Omitted  Propositions  of  Record. 

It  is  the  practice  of  the  Court  of  Appeals 
to  permit  an  appellee  at  any  time  before  final 
decision  to  supply  omitted  portions  of  the  rec- 
ord which  the  appellant  has  failed  to  bring  up 
on  appeal,  and  which  are  essential  to  the  cor- 
rect decision  of  the  case. 

5.  Depositions  ^=p99  —  ADMissiBmrr  in 
Subsequent  Action. 

Where  a  suit  was  first  brought  on  notes  by 
A.  as  administrator,  and  upon  her  death  was 
revived  by  mistake  in  the  name  of  her  adminis- 
trator, rather  than  that  of  the  payee,  and  on 
reversal  was  dismissed  without  prejudice,  and 
the  proper  administrator  filed  a  new  action  on 
the  same  notes,  and  the  same  Issue  was  formed, 
a  deposition  taken  in  the  first  action  was  admis- 
sible when  properly  filed  in  the  last 

6.  Depositions  ^=»99  —   Introduction  in 
Other   Suit— Necessitt  for  Filing. 

Before  a  deposition  taken  in  an  old  suit 
can  be  used  by  either  party  in  a  new  suit,  the 
same  in  substance  as  tiie  old,  it  must  be  prop- 
erly offered  and  made  a  part  of  the  record,  as 
required  by  Civ.  Code  Prac.  §  585. 

7.  Appeal  and  Error  ^=>523(1)— Record— 
Deposition. 

Where  a  deposition  was  in  fact  with  the 
papers,  in  the  case  at  all  times  since  its  in- 
ception, and  was  treated  and  considered  by  all 


parties  as  having  been  filed,  it  must  be  consid- 
ered on  appeal  as  part  of  the  record  in  the  case, 
and  should  have  been  embodied  in  the  tran- 
script as  such  by  the  clerk,  although  no  formal 
order  was  made  filing  it  in  the  case. 

8.  Depositions  ^::s»107(10)  ^Objection  to 
Introduction— Waiver. 
Where  a  deposition  was  filed  before  trial, 
and  the  competency  of  the  witness  and  the 
relevancy  and  the  competency  of  his  testimony 
is  not  questioned,  a  psitj,  by  failing  to  file  ex- 
ceptions as  required  by  Code,  {  587,  waived 
every  other  objection  thereto. 

^pp^al  from  Circuit  Court,  McCracken 
County. 

Action  by  G.  W.  Robertson's  administrator 
against  diaries  L.  Robertson.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Campbell  &  Campbell,  of  Paducah,  for  ap- 
pellant 

Reed  &  Clay  and  John  K.  Hendricks,  all 
of  Padncah,  and  Hazelrigg  &  Hazelrigg,  of 
Frankfort,  for  appellee. 

CLAIIE:B},  J.  This  is  an  action  upon  tliree 
notes  executed  to  appellee's  Intestate  by  ap- 
pellant Appellant  filed  with  and  as  a  part  of 
his  answer  a  iMiper  purporting  to  be  a  receipt 
from  the  decedent  of  fuU  payment  of  the 
notes  sued  on. 

The  reply  attacked  the  genuineness  of  this 
receipt  and  a  trial  of  this  issue  resulted  in 
a  verdict  and  judgment  against  the  defend- 
ant for  the  amount  of  the  notes,  with  interest 
and  costs,  and  he  appeals. 

As  grounds  for  a  reversal  he  urges  (1)  that 
the  reply  was  not  verified  before  trial,  as  re- 
quired by  section  527  of  the  Civil  Code  and 
section  473  of  Kentucky  Statutes,*  heifce  the 
receipt  must  have  been  accepted  as  genuine; 
and  (2)  the  deposition  of  E.  P.  Davis,  given 
in  the  case  of  Mechanics'  Trust  &  Savings 
Bank,  as  administrator  of  A.  M.  Robertson, 
against  appellant  was  improperly  admitted 
as  evidence  against  him  in  this  case  over  hia 
objections  and  exceptions. 

[1,  2]  1.  Section  527  of  the  Code  provides: 

"A  writing  purporting  to  have  been  made  by 
a  party,  if  referred  to  in,  and  filed  with,  a  plead- 
ing of  his  adversary,  may  be  read  as  genuine 
against  him,  unless  he  deny  its  genuineness  by 
atlidavit  before  the  trial  is  begun." 

Section  473  of  the  Statutes  reads: 

"The  execution  of  a  writing  on  which  a  suit 
or  defense  is  founded*  pr  its  assignment  shall 
only  be  denied  by  answer  or  other  pleading 
verified  by  oath." 

The  denial  required  by  these  provisions  be- 
fore evidence  is  admissible  attacking  the  ver- 
ity of  a  writing  relied  upon  and  filed  with  a 
pleading  of  an  adversary,  may  be  by  affida- 
vit or  verified  pleading.    See  authorities  cited 
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In  Robertson  v.  Robertson's  Adm'r,  174  Ky. 
836.  192  S.  W.  878. 

The  Mechanics'  Trust  &  Savings  Bank,  as 
administrator  of  G.  W.  Robertson,  the  payee 
of  the  several  notes  sued  on,  is  the  adverse 
party  to  appellant  here,  and  by  the  letter  of 
the  law  was  required  to  deny,  by  affidavit  or 
verified  pleading  before  trial,  the  genuineness 
of  the  receipt  filed  by  appellant  with  his  an- 
swer, to  avoi4  its  acceptance  as  genuine.  The 
president  of  the  bank,  who  was  In  the  coun- 
ty and  therefore  by  section  117  of  the  Code, 
the  only  person  authorized  to  verify  a  plead- 
ing for  the  bank,  declined  to  do  so  because 
he  had,  upon  a  former  trial  of  the  same  issue, 
testified  and  still  believed  the  signature  of 
G.  W.  Robertson  to  the  receipt  to  be  genuine. 
•Under  such  circumstances  he  could  not,  of 
course,  make  affidavit  that  the  receipt  was 
not  genuine,  and  appellant's  counsel  insist  no 
<ine  else  was  authorized  to  make  the  denial  as 
required,  and  hence  by  this  drtumstance  the 
means  of  a  trial  of  the  Issue  was  closed  to 
all  parties,  although  the  bank  had  only  a 
legal  title  to  the  notes  as  a  fiduciary  without 
any  beneficial  interest  If  so,  a  gap  in  the 
law  has  been  discovered  through  which  a 
debtor  may  escape  dvil  liability,  as  the  re- 
sult of  legislative  enactment  vegulating  pro- 
cedure. 

It  is  not,  of  course,  urged  that  such  was 
the  Intention  of  the  Legislature;  but  never- 
theless we  are  asked  to  view  the  situaticm 
impotently,  and  to  submit,  if  not  approve. 
However,  the  Legislature  in  the  same  sec- 
tion which  requires  the  verification  of  a  cor- 
poration's pleading  to  be  made  by  its  chief 
officer  or  agent,  provided  that  it  could  be 
done  by  the  attorney  for  the  corporation,  if 
U  had  no  such  officer  or  agent  residing  in 
the  county,  evincing  clearly  the  purpose  that 
the  verification  should  be  made  by  the  chief 
officer  or  agent  available  for  that  purpose, 
but  overlooking  and  failing  to  provide  for 
the  possibility  of  his  being  a  resident  of  the 
county,  but  incapacitated  to  act  Under  sim- 
ilar circumstances  we  held  in  Estill  Co.  v. 
Richmond  R.  R.  Co.,  91  Ky.  349,  15  S.  W. 
862, 12  Ky.  Law  Rep.  906,  that  when  the  coun- 
ty Judge,  the  chief  oflScer  of  the  county,  re- 
fused to  verify,  the  county  attorney  might  do 
so,  or  if  he  refused,  some  person  authorized 
to  order  institution  of  the  action  might  do  so. 

The  only  purpose  for  requiring  a  verified 
denial  before  trial  as  a  matter  of  practice  Is 
to  inform  the  party  relying  upon  the  writing 
that  its  verity  will  be  attacked,  in  time  to 
enable  him  to  procure  his  witnesses  and  be 
prepared  at  the  trial  to  sustain  it,  and  to 
prevent  the  presentation  of  any  but  a  bona 
fide  attack  upon  a  written  instrument  It  was 
never  contemplated  nor  intended  that  such 
an  attack  should  fail  simply  because  of  the 
refusal  or  incapacity  of  the  chief  officer  of  a 
corporation  to  act. 

The  reply  denying  the  validity  of  the  re- 
ceipt was  verified  before  trial  by  the  three 


attorneys  representing  the  plaintiff  and  by 
three  of  the  five  persons  beneficially  interest- 
ed in  the  litigation,  and  this  was  under  the 
circumstances  a  substantial  compliance  with 
the  statutory  and  Code  provisions. 

[3-0]  2.  Appellant's  other  ground  for  re- 
rersal  is  the  admission  of  the  deposition  of  E. 
P.  Davis  as  evidence  upon  the  trial  of  this 
case.  This  deposition  was  not  copied  into  the 
original  transcript  of  the  record,  only  the 
questions  and  answers  of  the  witness  appear- 
ing in  the  stenographer's  report  of  the  evi- 
dence, and  there  was  no  order  in  the  record 
showing  that  it  had  been  filed  with  the  pa- 
pers of  the  case  before  or  after  the  com- 
mencement of  the  trlaL  Nor  could  we,  from 
an  order  permitting  it  to  be  read  as  evi- 
dence, presume  that  it  had  been  filed  in  this 
case  before  trial,  or  at  all,  when  it  was  not 
copied  as  a  whole  into  and  certified  as  part 
of  the  record  by  the  clerk.  That  it  appeared 
in  the  record  only  in  part,  and  for  the  first 
time  in  the  stenographer's  report  of  evidence 
offered  during  the  trial,  indicated  rather  that 
it  had  not  been  filed  with  the  papers  in  the 
case  before  trial.  Upon  that  record  we  con- 
sidered the  admission  of  this  evidence  error, 
and  prejudicial  because  of  Its  peculiar  im- 
portance and  effect  upon  the  vital  issue,  and 
for  this  sole  -reason  reluctantly  ordered  a  re- 
versal of  the  third  verdict  in  appellee's  favor 
in  an  opinion  delivered  March  14,  1919. 
Since  that  opinion  was  delivered,  and  while 
a  petition  for  rehearing  was  pending,  appel- 
lee entered  a  motion  to  set  aside  the  submis 
sion,  and  for  permission  to  amend  and  sup- 
plement the  transcript  of  the  record  herein. 
The  omitted  record  and  supporting  affidavits 
offered  are  (1)  the  original  deposition  of  E>. 
P.  Davis,  with  its  caption,  the  certificate  of 
the  officer  before  whom  it  was  taken,  and  the 
certificate  of  the  clerk  of  the  McCracken  cir- 
cuit court  in  which  this  suit  was  pending 
that  it  was  regularly  filed  on  April  6, 1917,  in 
the  case  of  Mechanics'  Trust  &  Savings  Bank, 
Administrator  of  Mrs.  A.  M.  Robertson,  v. 
Charles  L.  Robertson;  (2)  the  certificate  of 
the  clerk  of  the  McCracken  circuit  court  that 
the  records  in  his  office  show  that  when  the 
case  of  Mrs.  A.  M.  Robertson,  Executrix  of 
G.  W.  Robertson,  deceased,  v.  Charles  L.  Rob- 
ertson, was  dismissed  without  prejudice  upon 
motion  of  the  plaintiff,  both  parties  were 
granted  permission  to  withdraw  "exhibits" 
filed  with  their  pleadings,  and  that  when  this 
action  was  filed  two  days  later  all  of  the  "ex- 
hibits" in  that  case,  "including  the  deposi- 
tion of  E.  P.  Davis,  were  withdrawn  and  filed 
with  the  papers  in  this  case" ;  (3)  affidavits 
of  the  trial  judge  and  appellee's  counsel  that 
this  deposition  was  with  the  papers  in  this 
case  when,  before  the  trial,  permission  was 
granted  to  plaintiff,  over  defendant's  objec- 
tion, to  read  same  as  evidence  on  the  trial. 
It  has  long  been  the  established  practice  of 
this  court  to  permit  the  appellee,  at  any  time 
before  the  final  decision,  to  supply  omitted 
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portions  of  the  record,  which  tfxe  appellant 
has  failed  to  bring  up  on  appeal,  and  which 
are  essential  to  the  correct  decision  of  the 
case.  Wade  t.  First  National  Bank,  11  Bush* 
697;  Bank  of  Kentucky  v.  Commonwealth, 
107  S.  W.  812,  32  Ky.  Law  Rep.  1087;  Stew- 
art V.  Blue  Grass  Canning  Co.,  121  S.  W. 
609;  Leonard's  Adm'r  v.  Cowling,  121  Ky. 
631,  87  S.  W.  812,  89  S.  W.  131,  27  Ky.  Law 
Rep.  1059;  Breathitt  Coal,  Iron  &  Lumber 
Co.  V.  Patrick,  144  Ky.  601,  139  S.  W.  790; 
Wade  V.  Wade,  154  Ky.  24,  156  S.  W.  873;  L. 
&  N.  R.  Co.  V.  Woodford,  157  Ky.  426,  163  S. 
W.  238;  MUler  Creek  R.  Co.  v.  Barnett,  160 
Ky.  845,  170  S.  W.  202;  C.  &  O.  R.  Co.  v. 
Kelly's  Adm'x,  161  Ky.  660,  171  S.  W.  182. 

The  caption  and  certificate  show  this  depo- 
sition was  regularly  taken  upon  notice  to  be 
read  as  evidence  upon  behalf  of  plaintiff  "in 
an  action  pending  in  the  McCracken  circuit 
court  wherein  the  Mechanics'  Trust  &  Sav- 
ings Bank,  administrator  of  Mrs.  A.  M.  Rob- 
ertson, deceased.  Is  plaintiff,  and  Charles  L. 
Robertson  is  defendant,  said  action  to  be  re- 
vived in  the  name  of  Mechanics'  Trust  &  Sav- 
ings Bank,  administrator  of  the  estate  of 
George  W.  Robertlson,  deceased."  Suit  was 
first  filed  against  defendant  on  these  notes 
by  Mrs.  A.  M.  Robertson,  executrix  of  G.  W. 
Robertson,  and  upon  her  death  mistakenly 
revived  In  the  name  of  the  Mechanics'  Trust 
&  Savings  Bank,  as  her  administrator,  in- 
stead of  that  of  her  husband,  the  payee  of 
the  notes ;  the  bank  having  been,  after  Mrs. 
Robertson's  death,  appointed  administrator 
of  both  estates.  Because  of  this  mistake  in 
the  party  plaintiff,  as  well  as  for  a  failure  to 
verify  the  pleading  attacking  the  verity  of 
an  alleged  receipt  in  full  of  the  notes  sued  on, 
which  defendant  filed  with  and  made  part  of 
his  answer,  the  judgment  rendered  therein 
for  plaintiffs  was  reversed  by  this  court  17^. 
Ky.  836,  192  S.  W.  878.  Upon  a  return  of 
the  case  it  was  dismissed  without  prejudice, 
and  this  new  action  instituted  in  the  name  of 
the  proper  plaintiff,  G.  W.  Robertson's  ad- 
ministptor,  against  the  same  defendant,  on 
the  same  notes,  and  the  same  issue  was  form- 
ed in  this  action  as  the  one  dismissed.  Hence 
this  deposition  taken  in  the  old  case  was 
available  in  this  one  as  evidence  for  the 
plaintiff.  Kerr  v.  Gibson,  8  Bush,  129;  Oliv- 
er v.  L.  &  N.  R.  Co.,  82  S.  W.  759,  17  Ky. 
Law  Rep.  840;  Andrlcus  v.  Pineville  Coal 
Co..  121  Ky.  731,  90  S.  W.  233,  28  Ky.  Law 
Rep.  704. 


[6,7]  But  before  any  d^;)osltion  can  be 
read  as  evidence  it  must  be  "filed  with  the 
papers  in  the  case  before  trial,"  &fl  required 
by  section  585  of  the  Civil  Code.  Not  only  do 
the  caption  and  certificate  of  the  deposition, 
now  before  us  for  the  first  time,  show  that  It 
was  regularly  taken  to  be  read  as  evidence 
upon  a  trial  between  the  parties  to  thU  ac- 
tion «f  the  one  issue  involved  in  both  cases, 
but  it  is  made  to  appear  from  the  a£Qdavit  of 
the  clerk  and  Judge  of  the  court,  filed  herein 
in  support  of  the  motion  to  now  make  this 
deposition  a  part  of  the  record,  that  it  was 
lodged  and  has  been  with  the  papers  in  this 
case  at  all  times  since  the  petition  was  filed, 
and  when  the  order  was  made  before  trial 
permitting  it  to  be  read  as  evidence  over  the 
objection  of  the  defendant.  That  this  is  true 
the  appellant  does  not  deny.  It  is  therefore 
apparent  that  the  deposition  was  in  fact  with 
the  papers  in  this  case  at  all  times  since  its 
inception,  and  treated  and  considered  by  all 
parties  as  having  been  filed  herein,  although 
no  formal  order  seems  to  have  been  made  fil- 
ing it  in  this  case.  Under  such  circumstanc- 
es this  deposition  must  be  considered  on  ap- 
peal as  part  of  the  record  in  the  case,  as  it 
was  in  the  lower  court,  and  should  have  been 
embodied  in  the  transcript  as  such  by  the 
clerk.  Long  v.  Kerrigan,  21  S.  W.  99,  16  Ky. 
Law  Rep.  65;  Bowling  Green  Gaslight  Co.  v. 
Dean,  141  Ky.  473,  182  8.  W.  1035.  As  the 
vital  question  upon  the  appeal  Is  whether  or 
not  this  deposition  was  properly  admitted  as 
evidence  upon  the  trial,  and  that  question 
turns  upon  whether  it  is  to  be  considered  as 
having  been  filed  in  this  case  before  trials  it 
is  appaifent  that  appellee's  motion  to  supple- 
ment the  record  by  making  it  a  part  thereof 
should  be  and  it  is  sustained. 

[I]  Since  upon  the  corrected  record  the 
deposition  must  be  considered  as  having  been 
filed  before  trial,  and  as  the  compet^icy  of 
the  witness  and  the*  relevancy  and  competen- 
cy of  his  testimony  is  not  questioned,  appel- 
lant, by  failing  to  file  exceptions  as  required 
by  section  587  of  the  Code,  waived  every  oth- 
er objection  thereto,  and  the  court  did  not  err 
in  permitting  the  deposition  to  be  read  as  evi- 
dence upon  the  trial  of  this  case. 

Wherefore  the  motion  to  set  aside  the  sub- 
mission is  sustained,  the  omitted  record  filed, 
the  petition  for  rehearing  granted,  the  origi- 
nal opinion  withdrawn,  and  the  Judgment  af- 
firmed. 
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40  miles  of  the  place,  two  hours  hy  rail,  and  on 
application  to  the  proper  army  officer  by  accused 
of  his  bail  a  pass  or  fniiough  would  be  granted 
to  attend  court,  but  such  request  is  not  made,  a 
bond  for  the  appearance  of  accused  is  forfeited 
under  Or.  Code  Prac  t  82. 


!•  Bail  «©=»74(1)— Dischabge  or  Sitreties— 
Insanity  or  Pbincipai.. 
In  Kentucky,  where  the  principal  in  a  bail 
twnd  is  actually  confined  in  an  insane  asylum, 
being  thus  in  the  custody  of  the  state,  and  be- 
yond the  powers  of  the  sureties  to  produce  him, 
the  latter  are  discharged,  but  where  the  princi- 
pal, though  insane,  has  not  so  been  adjudged,  the 
bail  is  liable  if  he  permits  an  escape  beyond  the 
jurisdiction. 

2.  Bail  ^=:>74(1)  —-  Liabilitt  *  Abbbst  of 
Pbinoipai.  Elsbwhebb. 

Arrest  and  confinement  of  the  principal  in 
Ji  bail  bond  for  crime  in  another  state  does  not 
relieve  the  bail. 

3.  Bail  ^s»74(1)  — >  Relbasb  of  8ubetie&— 
Othbb  Abbest  of  Pbinoipal. 

Where  the  commonwealth  has  taken  the 
principal  in  a  bail  bond  into  its  custody  for 
another  offense,  and  thereby  prevents  his  ap- 
pearance and  discharge  of  the  recognizance,  it 
is  a  good  defense  for  the  sureties  when  pro- 
ceeded against  for  forfeiture. 

4.  Bail  ^=s»74(1)— Liabilitt  of  Subbtt— Ab- 
best OF  Pbinoipal. 

Where  the  principal  in  a  bail  bond  was  ar- 
rested or  removed  from  the  county  by  order 
of  an  official  of  the  United  States,  and  the  sure- 
ty deprived  of  power  to  surrender  him,  such 
surety  cannot  be  made  responsible  on  the  bond 
for  failure  of  the  principal  to  appear  to  an- 
swer the  charge. 

Z.  Bail  ^=975  —  Liability  of  StTBETT— Ih- 

VOLUNTABT   DETENTION   OF  PBINCIPAL. 

If  the  principal  in  a  bail  bond  on  the  day 
fixed  for  his  appearance  was  a  soldier  in  the 
army  of  the' United  States,  remote  from  court, 
and  was  refused  a  furlough  solicited  by  him  to 
enable  him  to  attend  court  and  discharge  his 
recognizance,  the  facts  would  be  a  good  defense 
to  his  surety,  if  otherwise  he  would  have  been  in 
attendance  at  court. 

6.  Bail  ^=^1M1)  —  Dischabgb  —  Reicoyal  of 
Infant  Principal  by  Mother. 

That  the  cognizor  is  an  infant  under  the 
control  of  his  mother,  who  removes  him  out  of 
the  state  and  prevents  his  surrender  to  answer 
the  charge  against  him,  is  insufficient  to  dis- 
charge his  bail. 

7.  Bail  ^=>74(1)— Death  of  Principal— Dis- 
charge OF  Bail. 

Death  of  the  principal  will  relieve  the  bail. 

8.  Bail  ^=s»75  —  Fobfeitubb  —  Nonappeab- 
ance  of  Dbafted  Man. 

Despite  Soldiers'  and  Sailors'  Civil  Relief 
Act  (U.  S.  Comp.  St  1918,  {§  3078^a- 
3078%8s),  where  a  person  indicted  for  felony 
has  been  inducted  into  the  military  service  of 
United  States,  voluntarily  or  involuntarily,  and 
at  the  time  set  for  his  trial  is  stationed  within 


Appeal  from  Circuit  Court,  Nelson  County. 

Actions  by  the  Commonwealth  of  Kentucky 
against  Andrew  Briggs,  S^.,  and  others  and 
against  J.  B.  Irvln  and  others.  From  judg- 
ment against  them,  defendantis 'appeal.  Af- 
firmed. 

N.  W.  Halstead  and  F.  B.  Daugherty, 
both  of  Bardstown,  for  appellants. 

Ernest  N.  Fulton,  John  S.  Kelley,  and  John 
A.  Fulton,  all  of  Bardstown,  J.  Lewis  Wil- 
liams, Commonwealth's  Atty.,  of  Glasgow, 
and  Chas.  H.  Morris,  Atty.  Gen.,  for  the 
Commonwealth. 

QUIN,  J.  Lud  Bodlne  and  Andrew  Briggs, 
Jr.,  were  indicted  by  a  grand  jury  of  Nelson 
county  for  the  offense  condemned  by  section 
1155,  Ky.  Stats.,  and  were  released  on  bail 
furnished  by  appellants  and  another.  Bo- 
dine's  bail  was  fixed  at  $2,500,  and  that  of 
Briggs  at  $2,000.  We  shall  designate  the 
accused  as  defendants,  and  the  sureties  as 
appellants.  After  haying  been  twice  con- 
tinued on  defendants'  motion,  the  cases  were 
called  for  trial  June  5, 1918,  when  a  similar 
iTiotion  by  the  defendants  was  overruled. 
Defendants  failing  to  answer  whoi  called,  the 
bonds  were  forfeited,  and  summons  issued 
against  appellants,  returnable  the  first  day 
of  the  October  term,  1918,  to  show  cause, 
if  any  they  could,  why  judgment  should  not 
be  rendered  against  them  on  said  forfeitare& 
November  13th  the  court  rendered  separate 
judgments  against  th^  appellants  for  the  re- 
i^ective  amounts  of  the  bonds,  and  to  reverse 
said  judgments  these  appeals  have  been 
prosecuted. 

The  proceedings  in  the  two  cases  are  iden- 
tical. In  the  answer  it  is  alleged:  (1)  That 
defendants  registered  on  June  5,  1917,  under 
the  Selective  Service  Act  (Act  Cong.  May  18, 
1917,  c.  16,  40  Stat  76  [U.  S.  Comp.  St.  1918. 
§§  2019a,  2019b,  2044a-2044k]),  they  were  duly 
classified  and  placed  in  class  lA,  and  on  May 
25,  1918,  they  were  called  by  the  local  board 
and  inducted  into  the  national  army;  (2) 
defendants  and  appellants  alike  were  de- 
prived by  the  regulations  of  the  army  from 
defending  the  indictments,  and  because  of 
the  detention  of  defendants  in  the  army  the 
court  had  no  jurisdiction  over  the  defend- 
ants or  appellants ;  (8)  under  the  act  of  Con- 
gress, known  as  the  "Soldiers'  and  Sailors' 
Civil  Belief  Act"  (Act  Cong.  March  8,  1918, 
c  20,  40  Stat.  440  [U.  8.  Comp.  St.  1918,  §| 
a078^a-3078^8s])»  the  court  was  without 
durisdiction  to  proceed  or  to  enter  judgment 
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on  tbe  obligations  of  appellants,  and  they 
asked  that  the  order  forfeiting  the  bonds  be 
set  aside  and  held  for  naught 

The  allegations  of  the  answers  were  con- 
troverted by  a  reply.  On  the  motion  to  set 
aside  the  order  forfeiting  the  bonds  the  appel- 
lants Introduced  no  proof,  but  the  testimony 
on  behalf  of  appellee  may  be  summed  up  as 
follows: 

The  defendants  were  eligible  for  service 
under  the  Selective  Service  Act  They  regis- 
tered June  5,  1917.  Later  their  question- 
naires were  properly  executed.  They  were 
classified  and  placed  In  class  Al.  It  Is  provid- 
ed In  rule  13  of  the  Selective  Service  Reg- 
ulations that — 

•'Any  registrant  •  •  ♦  at  large  on  bail  un-l 
der  criminal  process  shall  first  be  classified  and 
recordoid  as  any  other  registrant;  but,  pending 
his  discharge  from  confinement,  or  the  final  dis- 
position of  his  case,  he  shall  be  treated  as  stand- 
ing at  the  bottom  of  class  IV,  and  so  recorded 
by  entering  in  red  ink  next  to  and  in  the  same 
column  with  his  name  on  the  Olaasification  list 
(form  1000)  the  figure  IV." 

The  county  attorney  was  Insisting  before 
the  local  board  that  this  rule  should  be  fol- 
lowed in  the  case  of  the  two  defendants, 
while  counsel  for  the  defendants  was  claim- 
ing they  should  be  left  in  class  Al,  and  takea 
in  the  order  of  their  call.  Being  in  doubt  as 
to  the  proper  procedure  in  the  matter,  mem- 
bers of  the  local  board  of  Nelson  county 
communicated  with  the  Chief  of  Selective, 
Service  for  Kentucky,  at  Frankfort,  inform- 
ing him  of  the  nature  of  the  charge  against 
defendants,  and  the  board  was  advised  to 
leave  them  out  of  the  regular  call.  After 
these  instructions  were  received  by  the  local 
board,  attorneys  representing  defendants 
went  to  Frankfort,  and  following  said  visit, 
and  within  about  two  days  after  receiving  or- 
ders to  leave  the  defendants  out  of  the  call, 
the  local  board  received  Instructions  rescind- 
ing the  former  order,  and  were  told  to  take 
the  defendants  In  the  order  of  call  in  class 
Al.  They  were  so  placed,  and  on  May  25, 
1918,  were  Inducted  into  the  military  service 
of  the  United  States  government  and  sta- 
tioned at  Camp  Zachary  Taylor,  Ky. 

Before  their  Induction,  the  local  board  re- 
ceived a  request  by  telephone  from  a  naval 
recruiting  office  In  Louisville  to  release  the 
defendants  from  the  order  of  their  call,  so 
that  they  could  be  enlisted  in  the  navy,  and, 
after  Insistence  upon  the  part  of  this  re- 
cruiting office,  a  consultation  was  held  among 
the  members  of  the  local  board,  and  the  re- 
cruiting .  office  having  been  advised  of  the 
status  of  the  defendants  and  of  the  charge 
against  them,  the  request  for  their  release 
was  withdrawn. 

About  two  weeks  before  June  5,  1918,  the 
day  of  trial*  appellants  called  upon  the 
circuit  judg^  at  MunfordwUle  in  behalf  of 


the  defendants,  and  he  referred  them  to  the 
commonwealth's  attorney  at  Glasgow.  Ap- 
pellants told  the  commonwealth's  attorney 
they  wanted  to  get  the  defendants  in  the 
army,  and  that  they  could  get  them  in  if  he^ 
the  commonwealth's  attorney,  would  be 
willing  to  grant  a  continuance  of  their  cases 
at  the  next  term.  They  were  advised  this 
could  not  be  done,  and,  If  the  witnesses  for 
the  prosecution  were  present,  the  common- 
wealth would  insist  upon  a  trial.  When  the 
commonwealth's  attorney  reached  Bardstown 
to  attend  the  June  term  of  court,  he  was  ad- 
vised by  the  county  attorney  that  the  de- 
fendants had  been  Inducted  Into  the  military 
service  of  the  government  Thereupon  he 
immediately  communicated  with  the  officer 
at  Camp  Zachary  Taylor  in  charge  of  de- 
fendants. Informing  him  of  the  trial,  and  re- 
quested said  officer  to  issue  passes  or  grant 
furloughs  to  the  defendants  to  enable  them 
to  attend  the  trial.  This  the  officer  promised 
to  do.  About  8  o'dock  on  the  morning  of 
the  trial  the  commonwealth's  attorney  re- 
ceived a  telephone  message  from  one  of  the 
officers  at  the  camp  in  charge  of  the  defend- 
ants that  in  compliance  with  his  request  he 
had  tendered  a  pass  to  one  of  the  defendants, 
and  he  would  not  accept  it,  and  said  he  did 
not  want  to  cofiie  to  Bardstown  to  stand  trlaL 

The  captairr  commanding  the  company  to 
which  the  defendants  had  been  assigned,  the 
adjutant  of  the  battalion,  and  the  oergeant 
major  testify  that  a  request  was  rec^ved 
from  the  commonwealth's  attorney  for  a  leave 
of  absence  for  the  defendants,  and  that  the 
officer  having  authority  to  issue  passes  im- 
mediately made  a  seardi  for  the  d^endants. 
He  located  the  defendant  Bodlne,  told  him 
they  wanted  him  to  attend  trial  at  BardsTown 
the  next  day,  and  offered  him  a  pass  for  him- 
self and  for  the  defendant  BriggSi  Bodlne 
declined  to  receive  a  pass;  said  he  did  not 
want  it,  and  that  he  could  answer  the  same 
for  Briggrs.  Under  the  regulations  of  the 
army  passes  can  be  granted  by  the  company 
officers  for  any  period  under  nine  days,  and 
at  the  expiration  of  this  limit  they  have  au- 
thority to  extend  the  time  not  exceedlhg  an 
additional  nine  daya  A  furlough,  which  is 
for  a  period  of  ten  days  or  over,  can  be  grant- 
ed only  by  higher  authorities.  It  is  also  in 
evid^ice  that  the  morning  train  leaving  Louis- 
ville reaches  Bardstown  about  10:30,  which 
would  have  been  in  time  for  the  trial,  and 
Bardstown  is  about  40  miles  from  Camp 
Zachary  Taylor. 

Had  defendants  been  placed  at  the  bottom 
of  class  IV,  as  provided  in  rule  13,  they 
would  never  have  been  called  into  the  service. 

[1]  As  to  the  release  of  bail:  In  this  state^ 
where  the  principal  is  actually  confined  in 
an  Insane  asylum,  being  thus  in  the  custody 
of  the  state,  and  beyond  the  power  of  the 
sureties  to  produce  him,  the  latter  la  dis- 
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charged.  Wood  v.  Commonwealth,  33  S.  W. 
729,  17  Ky.  Law  Rep.  1076.  Likewise  where 
the  principal  has  been  adjudged'  to  be  of 
unsound  mind.  Ck)mmonwealth  y.  Fleming, 
15  Ky.  Law  Rep,  491. 

But  where  the  principal,  though  insane, 
has  not  been  so  adjudged,  the  bail  is  liable 
if  he  permits  the  accused  to  escape  beyond 
the  Jurisdiction,  and,  the  court  being  in  law 
tlie  custodian  of  the  principal,  his  surety 
must  produce  him  either  for  trial  or  for  sur- 
render as  provided  by  statute.  Common- 
wealth V.  Allen,  157  Ky.  6,  162  S.  W.  116y 
50  L.  R.  A.  (N.  S.)  252. 

[2]  The  arrest  and  confinement  of  the 
principal  for  crime  in  another  state  does 
not  relieve  the  bail.  Wlthrow  v.  Common- 
wealth, 1  Bush,  17;  Yarbough,  etc.,  v.  Com- 
monwealth, 89  Ky.  151,  12  S.  W.  143,  11  Ky. 
Law  Rep.  351,  25  Am.  St.  Rep.  524;  Hall  ▼. 
Commonwealth,  46  S.  W.  458,  20  Ky.  Law 
Rep.  99. 

[3]  Where  the  commonwealth  has  taken 
the  principal  into  its  custody  for  another 
offense,  and  thereby  prevents  his  appearance 
and  discharge  of  the  recognizance,  *  it  pre- 
sents a  good  defense  for  the  sureties  when 
proceeded  against  for  forfeiture.  Alquire  v. 
Commonwealth,  3  B.  Mon.  349 ;  Kirby  v.  Oonx- 
monwealth,  1  Bush,  113.  And,  overruling 
Commonwealth  t.  House,  13  Bush,  680,  the 
court,  in  Commonwealth  v.  Overby,  80  Ky. 
208,  44  Am.  Rep.  471,  held  that  where  accused 
had  been  convicted  by  the  federal  court  fox 
the  same  offense  charged  against  him  in  the 
state  court  the  effect  was  the  same  as  if  his 
nonpresence  was  caused  by  the  common- 
wealth; for  the  authority  of  neither  can  be 
resisted  by  the  bail  or  by  the  defendant,  and 
in  both  cases,  the  bail  being  deprived  of  the 
aid  and  protection  of  the  commonwealth,  to 
which  under  the  contract  he  is  entitled,  he 
was  released. 

[4]  Where  the  principal  was  arrested  and 
removed  from  the  county  by  order  of  an  of- 
ficial of  the  United  States  government,  and 
the  surety  thereby  deprived  of  the  power  to 
surrender  him,  he  cannot  be  made  responsible 
on  the  bail  bond  for  the  failure  of  the  prin- 
cipal to  appear  in  answer  to  the  charge. 
Commonwealth  v.  Webster,  etc.,  1  Bush,  618. 

[6]  And  if  the  principal  on  the  day  fixed 
for  his  appearance  was  a  soldier  in  the  fed- 
eral army,  at  a  remote  distance  from  the 
court,  and  was  refused  a  furlough,  which  he 
solicited,  to  enable  him  to  attend  in  the 
discharge  of  his  recognizance  this  was  held 
a  good  defense;  it  being  alleged  that  he 
would  have  been  in  court  had  the  furlough 
not  been  denied  him,  and  hia  attendance 
was  prevented  without  fault  on  his  part  and 
against  his  will.  Commonwealth  v.  Terry* 
2  I>uv.  383. 

[6]  That  the  cognisor  was  an  infant  under 
the  control  of  his  mother,  who  removed  him 
out  of  the  state,  and  thus  prevented  his 
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surrender,  Is  insuflScient  to  discharge  the 
bail.     Starr  v.  Commonwealth,  7  Dana,  243. 

[7]  Death  of  the  principal  will  relieve 
the  bail.  But  in  Bonner  v.  Commonwealth, 
85  S.  W.  1196, 27  Ky.  Law  Rep.  652,  where  ac- 
cused was  confined  in  a  hospital  with  a 
serious  illness,  physically  Incapacitating  him 
from  appearing  on  the  day  the  indictment 
was  returned,  the  bail  was  not  released. 
However,  in  Hargis,  etc.,  v.  Begley,  etc.,  129 
Ky.  477, 112  S.  W.  602,  33  Ky.  Law  Rep.  1020, 
23  L.  R.  A.  (N.  S.)  136,  it  is  held  that  where 
defendants  were  prevented  from  appearing 
•in  answer  to  their  recognizance,  not  on  ac- 
count of  any  wrongful  act  or  dereliction  on 
their  part,  but  on  account  of^  unavoidable  ac- 
cident or  sickness,  over  which  they  had  no 
control,  they  were  entitled  to  a  new  trial  un- 
der section  518  of  the  Civil  Code. 

In  Commonwealth  v.  Rowland,  4  Mete 
225,  an  allegation  that  at  the  time  stipulated 
In  the  bond  for  the  appearance  of  the  ac- 
cused he  was  held  and  retained  by  authority 
of  the  government  of  the  United  States  as  a 
prisoner  in  another  state,  and  therefore  un- 
able to  appear  and  answer  said  charge  in 
compliance  with  the  term  of  his  bond,  was 
held   insuflScient 

[8]  The  question  for  our  decision  might 
thus  be  stated:  Where  a  person  indicted 
for  a  felony  has  been  inducted  into  the 
military  service  ist  the  United  States  govern- 
ment, either  voluntarily  or  uy  draft  under 
the  Selective  Service  Act,  when  the  defendant 
and  his  surety  were  instrumental  in  securing 
his  induction  and  at  the  time  of  trial  is  sta- 
tioned at  a  camp  within  40  miles  of  the  place 
of  trial,  a  two  hours'  ride  by  rail,  and  upon 
application  to  the  proper  oflScer,  by  the  ac- 
cused or  his  bail,  a  pass  or  furlough  would  be 
granted  to  enable  defendant  to  attend  court 
but  such  resuest  is  not  made,  should  the  bond 
for  his  appearance  be  forfeited? 

We  answer  in  the  afilrmatlw.  There  la 
not  the  least  doubt  that  both  defendants 
could  have  attended  court  June  5,  1918,  had 
they  so  desired.  The  undertaking  of  the  bond 
Is  that  accused  shall  be  In  court  on  the 
day  fixed  to  answer  the  charge  against  him, 
and  shall  at  all  times  render  himself  amen- 
able to  the  orders  and  process  of  the  court. 
Failing  so  to  do,  the  amount  of  the  bond 
shall  be  paid  to  the  commonwealth.  Crim. 
Code,  {  82. 

Not  the  slightest  attempt  was  made  to 
comply  with  this  obligation,  a  hand  was  not 
turned,  nor  the  scratch  of  a  pen  in  an  df ort 
to  have  the  defendants  in  court.  Appellants 
had  been  warned  that  a  continuance  would 
not  be  granted,  and  had  any  portion  of  the 
diligence  exercised  in  the  endeavor  to  get 
defendants  in  ihe  army  been  directed  toward 
the  obtention  of  a  brief  leave  of  absence^ 
the  forfeiture  could  have  been  prevented. 

Those  who  gave  up  their  positions;  left 
home  and  loved  ones,  and  entered  the  army 
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or  naTy,  and  nnselflshly  oiTered  their  lives, 
If  need  be,  to  protect  and  defend  those  rights 
and  privileges  for  which  our  forefathers 
fought,  are  deserving  of  our  highest  praise 
and  commendation — ^real  patriots  these.  But. 
obedience  being  one  of  the  chief  characteris- 
tics of  a  true  soldier,  it  seems  that  a  sense 
of  honor  and  duty  would  have  constrained 
defendants  to  have  done  everything  in  their 
power  to  have  been  on  hand  when  their 
cases  were  called. 

As  to  Bodine,  he  was  offered  a  pass,  but 
declined  it.  Briggs'  status  is  not  far  different. 
He  could  have  received  the  pass  had  he  re- 
quested it     This  he  neglected  to  do. 

A  good  statement  of  the  law  on  the  sub- 
ject is  found  in  Vincent  v.  Commonwealth,  1 
Ky.  Op.  452,  wherein  it  Is  said: 

"Construed  fairly,  the  answer  prima  fade 
imparts  that  the  principal  in  the  recognizance 
was  not  delinquent  at  the  term  at  which  he  was 
recognised  to  appear,  but  during  that  term  was 
forced  by  mihtary  power  against  hit  will  from 
Kentucky  into  the  Confederate  lines,  and  in  like 
manner  was  prevented  from  appearing  or  being 
surrendered  by  the  appellant  as  his  bail  before 
the  adjudged  forfeiture*  And,  thus  interpreted, 
the  answer  presents  a  good  defense  to  scire 
fadas,  and  the  circuit  court  erred  in  sustain- 
ing the  demurrer  and  adjudging  the  penalty 
against  the  appellant" 

Measured  by  this  rule,  and  one  that  accords 
with  the  weight  of  authority,  we  do  not  thinK 
appellants  have  shown  themselves  entitled  to 
the  relief  sought. 

It  is  earnestly  insisted  the  court  erred  in 
refusing  to  allow  appellants  the  benefit  of  the 
federal  statute  known  as  the  Soldiers'  and 
Sailors'  Civil  Relief  Act  U.  S.  Comp.  Stats. 
1918,  H  3078^a-3078^ss.  As  stated  in  the 
act  itself,  it  Is  intended  as  a  protection  tor 
those  in  the  military  service  of  the  United 
States  in  order  to  prevent  prejudice  or  in- 
Jury  to  their  dvil  rights.  No  civU  rij^ts  of 
the  defendants  are  involved  here,  but  even 
so  Congress  could  hardly  have  intended  to 
extend  protection  in  a  case  presenting  facts 
such  as  this,  where  the  parties  affected  could 
have  prevented  the  default  had  they  made 
any  effort  so  to  do. 

By  section  SQTS^b  of  said  act,  the  entry  or 
enforcement  of  any  order,  writ,  Judgement  or 
decree  or  the  stay,  suspension,  or  postpone- 
ment of  any  suit  or  proceeding  may,  in  the 
discretion  of  the  court  likewise  be  granted 
to  sureties,  guarantors,  and  indorsers.  We 
do  not  think  the  lower  court  abused  its  dis- 
cretion in  refusing  to  stay  the  proceedings  in 
the  case  at  bar. 

This  conclusion  renders  unnecessary  a  de- 
dsion  as  to  the  liability  of  defendants  to  re- 
imburse appellants  for  any  sum  the  latter 
may  be  required  to  pay  because  of  the  non- 
appearance of  accused.  There  is  much  con- 
flict of  authority  as  to  the  right  of  bail  in 
criminal  cases  to  recover  reimbursement. 


In  32  eye.  257,  note  90,  It  is  stated  that  the 
better  opinion  is  against  the  right  to  recover. 
\ye  find  coimtervalHng  opinions  by  United 
States  Supreme  Court,  able  dissenting  opin- 
ions in  many  cases,  and  the  text-writers  are 


'  not  in  accord.  See  United  States  v.  Ryder, 
'  110  U.  S.  729,  4  Sup.  Ct.  196.  28  U  Ed.  308; 
I  Leary  v.  United  States,  224  U.  S.  567,  32 
Sup.  Ct  599,  66  L.  Ed.  889,  Ann.  Cas.  1913D, 
1029;  Ratcliffe  V.  Smith,  13  Bush.  172;  Ellis 
V.  Norman,  44  S.  W.  429,  19  Ky.  Law  Rep. 
1798;  Carr  v.  Davis,  64  W.  Va.  522,  63  S.  E. 
326,  20  L.  R.  A.  (N.  S.)  58,  16  Ann.  Caa. 
1031 ;  Uttieton  v.  State,  46  Ark.  413 ;  Jackson 
V.  Davis,  4  Mackey  (15  D.  C.)  202 ;  Belond  v. 
Guy,  20  Wash.  161,  54  Pac.  995 ;  3  R.  C.  Lu 
p.  60,  I  73;  United  States  v.  Simmons  (C.  C.) 
47  Fed.  575;  Id.,  47  Fed.  723,  14  L.  R.  A. 
78;  Highmore  on  Bail,  204. 

We  find  no  case  holding  that  the  nonap- 
pearance of  the  accused,  due  merely  to  the 
fact  that  he  was  in  the  military  service* 
releases  the  surety,  where  it  was  within  the 
power  of  the  def^dant  and  his  sureties  to 
have  the  former  present  at  the  trial  of  the 
indictment ;  but  no  attempt  was  made  by  ei- 
ther to  have  the  accused  on  hand. 

A  splendid  statement  of  the  rule  governing 
the  case  at  bar  is  found  in  3  R.  C  L.  §  65, 
under  the  head  of  Bail,  which  is  as  follows: 

"The  imprisonment  of  a  citizen  by  legitimate 
orders  of  a  military  commander  has  the  same 
force  and  effect  as  if  he  were  confined  apon  a 
proper  warrant   from   a  civil   tribunaL     And 
therefore,  if  the  principal  in  a  bail  bend  is  ar- 
rested and  imprisoned  by  military  or  naval  au- 
thorities, and  the  sureties  are  prevented  there- 
by from  procarlng  his  appearance  at  the  trial, 
they  will  be  excused  from  complying  with  the 
conditions  of  the  bond ;    and  the  enforced  mili- 
tary or  naval  service  of  the  principal  will  be 
a  sufficient  excuse  for  his  nonappearance  in 
accordance  with  his  recognizance.     Where  the 
principal  is  at  the  time  of  the  execution  of  his 
bail  enlisted  in  the  federal  'army  and  is  refused 
a  furlough  which  he  asks  for  in  order  to  be 
present  at  hii  trial,  the  bail  are  exonerated. 
There  is  some  difference  of  opinion  as  to  wheth- 
er the  voluntary  enlistment  of  a  principal  in 
the  army  or  navy  after  the  entry  of  bail,  where- 
by it  is  made  impossible  for  him  to  appear  in 
accordance  with  the  condition  of  the  recogni- 
zance, will  reheve  the  sureties  from  their  ob- 
ligation.    It  is  held  in  some  of  the  cases  that, 
where  the  principal  enlists  without  the  knowl- 
edge or  consent  of  his  sureties,  their  consequent 
;  inability  to  retake  him  into  custody  is  ground 
t  either  for  their  release  or  at  least  for  a  contin* 
I  uance  where  it  is  shown  that  they  were  reason- 
j  ably  diligent  in  their  endeavor  to  secure  the  ap- 
I  pearance  of  the  principal.     The  better  authori- 
■  ties  hold,  however,   that  voluntary  enlistment, 
being  the  act  of  the  obligor,  cannot  release  ei- 
ther him  or  his  sureties  from  his  obligationa. 
'  The  reason  for  not  exonerating  the  bail  will  be 
still  stronger  if  the  enlistment  was  with  the  ad- 
i  vice  and  consent  of  the  surety,  and  where  this 
i  is  the  case  it  seems  that  the  detention  of  the 
principal  ia  not  a  good  defense  even  in  those 
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jurisdictions  where  the  decisioiis  have  treated 
the  sareties  most  leniently.  In  every  case  where 
such  a  defense  is  advanced  it  should  be  shown 
that  proper  effort  has  been  made  to  secure  the 
person  of  the  principal  from  the  military  au- 
thorities. The  fact  that  the  principal  has  been 
captured  by  foreign  soldiers  and  detained  in 
another  country  may  be  advanced  as  a  defense 
by  his  sureties,  and,  if  the  taking  is  not  con- 
nived at  by  the  principal,  will  relieve  against  a 
forfeiture  for  his  failure  to  appear  at  the  time 
specified." 

To  the  same  effect  is  6  C.  J.  p.  1028 ;  note  6 
Ann.  Cas.  616.  The  text  found  in  these  t)00ks 
finds  support  In  the  following  cases:  Peo- 
ple v.  Cushney,  44  Barb.  (N.  Y.)  118 ;  Belding 
V.  State,  25  Ark.  318;  Lamphire  et  al.  v. 
State,  73  N.  H.  468,  62  Atl.  786,  6  Ann.  Gas. 
615;  Wlnnlnger  v.  State,  23  Ind.  228 ;  People 
V.  Cook,  etc,  30  How.  Prac.  (N.  Y.)  110 ;  State 
of  Iowa  V.  Scott,  20  Iowa,  63 ;  Way  v.  Wright, 
etc.,  5  Mete.  (Mass.)  380;  Gingrich  et  al.  y. 
People,  34  IlL  448, 

[9]  It  is  further  urged  by  counsel  for  ap- 
pellant that  the  judgment,  findings,  and 
determination  of  the  local  board  under  the 
Selective  Service  Act  In  placing  defendants 
in  class  Al  are  conclusive,  and  a  number  of 
federal  cases  are  cited  in  support  of  this 
proposition.  We  have  examined  all  these 
cases  and  others,  and  find  that  in  almost 
every  one  of  them  the  real  question  involved 
was  as  to  whether  the  Selective  Draft  Act 
applied  to  the  person  involved;  most  of 
them  growing  out  of  petitions  for  writs  of 
habeas  corpus.  The  courts  held  that  the  de- 
cisions of  the  draft  boarcjis  are  final  where 
the  board  has  proceeded  in  due  form  and  the 
party  Involved  was  given  a  fair  opportunity 
to  be  heard  and  present  his  evidence.  See 
Angelus  V.  Sullivan,  246  Fed.  64,  158  C.  C.  A. 
280;  United  States  v.  Mitchell  (D.  C.)  248 
Fed.  997;  United  States  ex  rel.  Brown  v. 
Commanding  OflScer,  etc.  (D.  C.)  248  Fed. 
1005;  Ex  parte  Piatt  (D.  O.)  253  Fed.  413; 
Brown  v.  Spelman,  etc.  (D.  C.)  254  Fed.  215 ; 
Ex  parte  Tlnkofl!  (D.  C.)  264  Fed.  222. 

Ex  parte  King  (D.  C.)  246  Fed.  868,  relied 
upon  by  appellant,  was  a  case  of  a  soldier 
who,  after  the  declaration  of  war,  killed  a 
policeman  in  Newport,  Ky.,  while  in  the  per- 
formance of  his  duty  as  a  soldier,  and  the 
court  held  that  the  military  authorities  had 
superior  Jurisdiction  of  the  offense,  and  the 
jailer  was  directed  to  deliver  the  prisoner 
to  the  military  authorities. 

There  is  nothing  in  the  present  suit  that 
brings  in  question  any  judgment,  proceedings, 
or  determination  of  the  local  or  district 
draft  board.  Whether  the  board  should  have 
followed   rule   13   of  the   Selective   Service 


Regulations  in  the  placement  of  the  defend- 
ants is  not  Involved  here. 

In  the  Bodine  case  the  bond  was  executed 
before  the  police  court  of  Bardstown,  and  it 
is  pointed  out  by  counsel  that  the  bond  was 
never  certified  to  the  circuit  court  or  filed 
in  the  case.  It  Is  apparent,  however,  the 
parties  throughout  the  trial  of  the  cases 
treated  the  bond  as  having  been  properly 
filed ;  indeed,  the  suretyship  of  appellants  is 
admitted  in  the  answer,  in  which  no  Irregu- 
larity as  to  the  filing  is  pleaded.  In  ap- 
pellants' brief  we  find  reference  to  the  fact 
that  the  bond  was  put  in  evidence.  The  bill 
of  exceptions  shows  It  was  filed  in  the  cir- 
cuit court,  though  appellants  objected  to  in- 
corporating the  same  therein. 

There  is  a  discrepancy  in  the  amount  of 
the  bond,  as  stated  In  the  summons,  but  this 
is  not  material,  and  appellants  were  in  no 
wise  prejudiced  thereby.  Appellants  are  not 
entitled  to  a  reversal  on  this  ground. 

The  uncontradicted  evidence  shows  that 
after  the  induction  of  the  defendants  into  the 
military  service  they  were  so  situated,  both 
as  to  time  and  distance,  that  they  could  have 
been  present  at  the  calling  of  the  indictment 
against  them  on  June  5,  1918.  Passes  or 
furloughs  would  have  been  given  upon  re- 
quest of  either  of  accused  or  sureties.  As 
to  one  of  the  accused  a  pass  was  actually  of- 
fered, and  when  the  defendants  and  the  ap- 
pellants failed  and  neglected  to  comply  with 
the  obligations  of  the  bond,  it  was  proper  for 
the  lower  court  to  order  a  forfeiture  thereof. 

Finding  no  error  in  the  judgment  appealed 
from,  same  Is  accordingly  affirmed. 

Response  to  Petition  for  Rehearing. 

N.  W.  Halstead  and  F.  B.  Daugherty,  both 
of  Bardstown,  and  J.  P.  Hobson  &  Son,  of 
Frankfort,  for  appellant. 

Ernest  N.  Fulton,  John  A.  Fulton,  and 
John  8.  Kelley,  aU  of  Bardstown,  J.  Lewis 
Williams,  Commonwealth  Atty.,  of  Glasgow, 
and  Chas.  H.  Morris,  Atty.  Gen.,  for  the  Com- 
monwealth. 

QUIN,  J.  Both  oil  the  original  submission 
and  on  the  petition  for  rehearing  due  consid- 
eration was  given  to  the  point  that  full  faith 
and  credit  should  be  given  to  the  federal 
question  as  to  the  application  of  the  Selective 
Service  Regulations.  This  we  did,  though 
our  conclusion  was  adverse  to  the  contention 
of  appellants.  As  said  in  the  opinion,  there 
is  nothing  in  the  suit  that  brings  in  question 
the  judgment,  proceeding,  or  determination 
of  .the  local  or  district  draft  board. 
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GORDON  V.  STATE.     (No.  6415.) 

(Court  of  Criminal  Appeals  of  Texas.     June 
18,  1919.    Rehearing  Denied  Oct.  15,  1919.) 

L  Labceny     ^=s>14(1)— Acquiring  pbofebtt 

BT  FALSE    PBETENSES,    WITH   INTENT  TO   AP- 
FBOPBIATE,  **THEPT." 

Under  Pen.  Code  1911,  art  1332,  the  ac- 
gnisition  of  the  possession  of  property  by  false 
pretext  is  *'theft,"  if  done  with  the  intention  to 
appropriate,  followed  by  an  appropriation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Theft] 

2.  False  pbetenses  ^=:»20— Lascent  ^=»14 
(1)— Evidence  showing  "thept,"  and  not 
"swindling." 
Where  defendant's  accomplice  called  com- 
plainant's attention  to  the  fact  that  defendant 
was  in  the  act  of  picking  up  a  pocketbook,  and 
it  was  agreed  that  the  contents  of  the  pocket- 
book  be  divided  equally  between  the  three,  and 
defendant  represented  that  the  pocketbook  con- 
tained a  $500  bill  and  a  $100  bill,  and  that  it 
was  necessary  to  have  additional  money  to  make 
change,  so  that  the  division  might  be  effected, 
and  complainant  delivered  $200  to  defendant, 
defendant  remarking,  "You  will  get  your  money 
back  and  the  $200,"  the  $200  being  appropriated 
by  the  defendant  and  his  accomplice,  the  of- 
fense was  ''theft,"  under  Pen.  Code  1911,  art. 
1332,  and  not  "swindUng." 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Swin- 
dling.] 

8.  False    pretenses     ^s»5  —    Pubpobb  or 
swindling  to  acquibe  title. 
In  swindling,  the  purpose  and  effect  of  tlie 
false  pretenses  is  to  acquire  the  tide. 

4.  Cbiminal  law  «=:»507(1)  —  Complainant 
not  ** accomplice,"  and  conviction  could 
best  on  his  testtmont. 
Where  an  accomplice  of  defendant  called 
complainant's  attention  to  the  fact  that  defend- 
ant was  picking  up  a  pocketbook,  and  it  was 
agreed  that  the  contents  of  the  pocketbook  be 
divided  equally  between  the  three,  and  defend- 
ant represented  that  the  pocketbook  contained 
a  $500  bill  and  a  $100  bill,  and  that  it  was 
necessary  to  have  additional  money  to  make 
change,  so  that  the  division  might  be  effected, 
and  complainant  delivered  $200  to  defendant, 
defendant  saying,  "You  will  get  your  money 
back  and  the  $200,"  the  complainant  was  not 
an  "accomplice"  of  defendant  in  a  prosecution 
under  Pen.  Code  1911,  art.  1332,  for  having  ap- 
propriated the  $200  delivered  by  complainant, 
and  a  conviction  could  rest  upon  his  testimony 
alone;  the  theft  of  the  money,  which  was  sup- 
posed by  complainant  to  be  in  a  stolen  pocket- 
book,  being  but  an  imaginary  offense. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accom- 
plice.] 

Appeal  from  District  Court,  Kanfman 
County;   Joel  R.  Bond,  Judge. 

Clarence  Gordon  was  convicted  of  theft, 
and  appeals.    Affirmed. 


Thos.  R.  Bond,  of  Terrell,  for  appellant. 
B.  A.  Berry,  Asst  Atty.  Gen.,  for  the  Stata. 

MORROW,  J.  This  conviction  is  for  theft 
The  state's  theory  is  that  the  appellant  and 
one  Gibson  were  acting  together,  and  obtain- 
ed ^e  possession  of  $200  from  one  Williams 
by  means  of  a  false  pretext  In  article  1332, 
P.  C,  it  is  said,  concerning  theft: 

"The  taking  must  be  wrongful,  •  •  •  but 
if  the  taking,  thons^  originally  lawful,  was  ob- 
tained by  any  false  pretext,  or  with  any  in- 
tent to  deprive  the  owner  of  the  value  thereof, 
and  appropriate  the  property  to  the  use  and  ben- 
efit of  the  person  taking,  and  the  same  is  so 
appropriated,  the  offense  of  theft  is  complete." 

It  was  ihe  staters  theory  that  title  posses- 
sion was  acquired  in  the  manner  condemned 
by  this  statute.  The  evidence  shows  that 
Gibson  called  Williams'  attention  to  the  fact 
that  appellant  was  in  the  act  of  picking  up  a 
pocketbook;  that  it  was  agreed  that  the  con- 
tents of  the  pocketbook  be  divided  equally  be- 
tween the  appellant,  Gibson,  and  Williams; 
that  the  appellant  represented  that  the 
pocketbook  contained  a  $500  bill  and  a  $100 
bill,  and  that  it  was  necessary  to  have  addi- 
tional money  to  make  change,  so  that  the  di- 
vision might  be  effected;  that  to  this  end  Wil- 
liams delivered  to  the  appellant  $200.  During 
the  negotiations  leading  to  appellant's  consent 
to  deliver  the  $200,  Gibson  said,  in  the  pres- 
ence of  the  appellant,  "You  will  get  your 
money  back  and  the  $200."  ^The  $200  was 
not  returned,  but  was  appropriated  by  the 
appellant  and  Gibson. 

[1-4]  The  sufficiency  of  the  evidence  is  at- 
tacked on  the  ground  that,  if  an  offense  was 
committed,  it  was  swindling,  and  not  theft 
In  swindling,  the  purpose  and  effect  of  the 
false  pretenses  is  to  acquire  the  title.  In 
theft,  the  acquisition  of  the  possession  by  the 
false  pretext  is  sufilclent,  if  done  with  the  in- 
tent to  appropriate,  and  followed  by  an  ap- 
propriation. The  sufficiency  of  the  evidence 
is  also  assailed  upon  the  proposition  that  Wil- 
liams was  an  accomplice,  and  that  the  con- 
viction cannot  rest  upon  his  testimony  alone. 
The  (basis  of  this  view  is  that  Williams  was 
a  party  to  a  conspiracy  to  steal  the  money 
which  he  believed  to  be  in  the  pocketbook 
which  was  found.  The  theft  of  the  money 
which  was  supposed  by  him  to  be  in  the  stolen 
pocketbook  was  but  an  imaginary  offense.  The 
pocketbook  was  not  lost,  and  if  it  contained 
money,  which  ^as  not  shown,  it  was  not  lost 
money.  Both  it  and  the  pocketbook  were  but 
decoys,  used  by  the  appellant  and  his  con- 
federate to  lead  Williams  into  the  belief  that 
their  pretenses  were  true,  and  thereby  to 
deceive  hiuL  There  was  no  conspiracy  to 
steal  the  lost  pocketbook,  or  the  lost  money 
therein,  for  the  reason  that  no  such  intent  ex- 
isted in  the  minds  of  either  appellant  or  Gib- 
son.   Their  intent  was  to  obtain  tbe 
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Blon  of  Williams'  money,  to  deprive  him  of 
the  value  of  It,  and  appropriate  It  to  their 
own  use.  The  pretense  that  the  pocketbook 
was  lost,  that  It  contained  money,  that  It 
would  be  divided,  and  that  Williams'  money 
was  n^ieded  for  the  purpose  of  making  change, 
was  but  the  means  which  they  used  to  entrap 
him,  and  he  was  not  an  accomplice  in  the  de- 
sign to  steal  his  own  money.  He  expected 
that  to  be  returned.  He  did  not  intend  to 
part  with  the  title  to  it,  and  was  by  the  false 
pretext  induced  to  surrender  its  possession. 
This  is  a  companion  case  to  that  of  Gibson 
▼.  State,  214  S.  W.  341,  No.  6416,  this  day 
decided,  and  in  it  the  questions  of  law  and 
the  facts  Involved  are  more  elaborately  dealt 
with.  From  the  conclusion  reached  therein, 
it  follows  that  an  affirmance  should  be  order- 
ed of  the  judgment  herein,  which  is  accord- 
ingly done. 


JEFFERSON  v.  STATE.    (No.  6417.) 

(Court  of  Criminal  Appeals  of  Texas.    June  18, 

1919.     On  Motion  for  Rehearing,  Oct.  16, 

1919.) 

1.  Cbiminal  law  ^=»1144(13)  —  Sufficienct 
of  evidence  to  sustain  finding  as  to 
aqe  of  defendant. 

Upon  a  hearing  before  the  court  in  a  crim- 
inal case  to  pass  upon  defendant's  affidavit  of 
juvenility,  although  the  introduction  of  defend- 
ant's statement,  while  under  arrest,  of  his  age, 
may  have  been  in  violation  of  rules  against  the 
admission  of  confessions,  the  presumption  ob- 
tains that  there  was  sufficient  legal  testimony 
upon  which  the  court  based  its  judgment  that 
defendant-appellant,  was  more  than  17  years  of 
age. 

2.  Cbiuinal  law  ^=a444  —  School  census 

BEPOBT  admissible  AS  EVIDENCE  OF  DEFEND- 
ANT'S AGE. 

In  a  criminal  proceeding,  before  the  court, 
upon  defendant's  affidavit  of  juvenility,  the  ad- 
mission in  evidence  of  a  school  district  census 
report  which  the  census  taker  identified  as 
having  been  made  by  him,  and  which  was 
produced  from  the  custody  of  its  proper  cus- 
todian, the  county  superintendent  of  schools, 
was  proper  to  show  date  of  defendant's  birth, 
notwithstanding  the  census  taker  could  not 
identify  the  person  who  gave  him  the  informa- 
tion as  defendant's  mother,  or  gyardian. 

3.  Criminal    law    <S=»814(5)  —  Inbtbuction 

NOT   TO  consider  EVIDENCE  OF  FORCE  PROP- 
ERLY REFUSED  WHERE  RAPE  WAS  CHARGED. 

The  court's  refusal  to  give  a  special  charge 
requested  by  defendant  that  the  jury  be  in- 
structed not  to  consider  the  evidence  of  force, 
or  that  there  was  blood  or  wounds  on  the  16 
year  old  injured  female,  was  proper  where  the 
indictment  contained  counts  charging  rape  both 
statutory  and  by  force. 


4.  Cbiminai.  law  ^=3>734,  814(8,  9)— Question 
of  juvenilttt  of  defendant  was  fob  the 

OOUBT. 

In  a  criminal  prosecution,  the  matter  of  de- 
fendant's age  raised  by  his  affidavit  of  juvenil- 
ity being  for  the  court  alone,  it  was  proper  to 
rdfuse  to  tell  the  jury  they  could  not  convict 
if  they  believed  him  under  17  years  of  age  at 
the  time  of  the  alleged  offense,  where  there 
was  no  question  as  to  his  being  of  sufficient  age 
to  make  him  legally  responsible. 

5.  Criminal  law  ^=»1147— Decision  as  to 
juvenility  discbetionaby  matter  not  re- 
viewable. 

Code  Cr.  Proc.  1911,  art  1196,  putting  the 
burden  of  proof  as  to  juvenility  upon  defend- 
ant and  requiring  that  the  judge  be  satisfied 
that  accused  is  less  than  17  years  of  age,  places 
large  discretionary  power  in  the  trial  judge, 
and  his  decision  will  not  be  reviewed  unless 
manifestly  wrong. 

6.  Rape  ^=»52(1)— Evidbnos  sufficient  to 

SUSTAIN    conviction. 

In  a  prosecution  for  rape  of  a  16  year  old 
girl,  evidence  held  sufficient  to  prove  defend- 
ant's guilt  beyond  controversy. 

Appeal  from  District  Court,  Hill  County; 
Horton  B.  Porter,  Judge. 

Thomas  Jefferson  was  convicted  of  rape, 
and  he  appeals.    Affirmed. 

J.  Webb  Stollenwerek,  of  Hlllsboro,  for 
appellant. 

B.  A.  Berry,  Asst  Atty.  Gen.,  for  the  State. 

LATTIMORB,  J.  Appellant  was  convicted 
of  the  rape  of  a  15  year  old  girl,  and  his 
punishment  fixed  at  10  years'  confinement 
in  the  penitentiary. 

It  is  claimed,  on  appellant's  behalf,  that  he 
was  under  17  years  of  age  at  the  time  of  his 
triaL  An  affidavit  was  filed  setting  forth  his 
age,  and  this  matter  was  presented  to  the 
court,  who,  after  hearing  evidence,  entered 
an  order  and  judgment  that  appellant  was 
more  than  17  years  of  age,  and  he  was  ac- 
cordingly tried  and  convicted  as  in  an  ordi- 
nary felony. 

[1J  Appellant  presents  two  bills  of  excep- 
tion complaining  of  what  transpired  upon  the 
hearing  before  the  court  in  the  introduction 
of  testimony  In  order  to  enable  the  court  to 
pass  upon  his  aflldavit  of  juvenility.  We 
think  the  introduction  before  the  court  of 
his  statement  while  under  arrest,  of  his  age, 
is  in  violation  of  our  rules  against  the  admis- 
sion of  confessions.  Oliver  ▼.  State,  81  Tex. 
Cr.  R.  529.  197  S.  W.  185.  But  as  the  matter 
was  before  the  court,  the  presumption  obtains 
that  there  was  sufficient  legal  testimony  upon 
which  the  court  based  its  Judgment 

[2]  The  complaint  against  the  admission 
before  the  report  of  the  census  report  of  the 
Itasca  school  district  for  the  year  1918-19 
is  without  force.  The  census  taker  identified 
said  report  as  having  been  taken  and  made 
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by  him,  and  It  was  produced  from  the  cus- 
tody of  the  county  superintendent  of  schools, 
who  ^as  the  proper  custodian  thereof.  Same 
showed  the  name  of  appellant  as  a  scholastic, 
and  that  the  date  of  his  birth  was  such  as 
to  make  him  more  than  17  years  of  age.  The 
fact  that  the  census  taker  could  not  identify 
the  person  whose  name  was  attached  to  said 
report,  nor  of  his  own  knowledge  state  that 
she  was  the  mother  or  guardian,  went  to  the 
weight  of  said  testimony,  which  was  for  the 
court  in  that  character  of  inquiry. 

(S]  Appellant  asked  that  the  Jury  be  in- 
structed not  to  consider  the  evidence  of  force, 
or  that  there  was  blood  or  wounds  on  the  in- 
jured female.  The  court's  refusal  to  give 
said  special  charge  was  proper,  there  being 
two  counts  in  the  Indictment,  one  charging 
statutory  rape,  and  the  other  rape  by  force. 

[4]  Appellant  also  asked  that  the  jury  be 
told  that  they  could  not  convict  if  they  be- 
lieved him  under  17  years  of  age  at  the  time 
of  the  commission  of  the  alleged  offense.  This 
was  properly  refused.  The  matter  of  appel- 
lant's age  was  before  the  court  only  as  bear- 
ing upon  the  question  of  his  juvenility,  which 
was  a  matter  for  the  court;  and  not  for  the  ju- 
ry. The  question  of  his  age,  we  further  ob- 
serve, is  confined  to  the  time  of  the  trial  and 
not  the  time  of  the  commission  of  the  offense. 
There  being  no  question  In  the  case  as  to  the 
fact  of  appellant  being  of  sufficient  age  to 
make  him  legally  responsible,  the  court  did 
not  err  In  excluding  from  the  jury  evidence 
as  to  the  appellant's  age,  nor  in  refusing  to 
dismiss  the  case  after  the  evidence  was  >con- 
cluded. 

[6]  Appellant's  afiSdavit  that  he  waa  a  ju- 
venile was  controverted  by  the  state,  and 
upon  this  Issue  evidence  was  heard,  iat  the 
conclusion  of  which  the  court  entered  his 
order  and  judgment  refusing  to  dismiss  said 
indictment.  There  is  no  approved  statement 
of  the  facts  heard  by  the  court,  but  there  is 
in  the  record  what  purports  to  be  a  bill  of 
exceptions  containing  over  30  pages  of  ques- 
tions and  answers.  No  ground  of  exception  is 
stated  anywhere  in  said  bill.  As  originally 
presented  in  the  record,  said  bill  of  exceptions 
was  not  signed  by  the  court,  nor  was  there 
any  concluding  portion  to  said  bill  as  pre- 
pared by  his  cotmsel ;  but  the  same  has  been 
corrected,  and  the  correction  considered  by 
us.  The  court  qualifies  this  purported  bill 
of  exceptions  with  the  statement  that  he 
heard  the  witnesses  offered,  and  their  testi- 
mony was  so  contradictory  as  to  lead  him  to 
believe  the  same  false.  There  was  some  evi- 
dence offered  by  the  state  in  rebuttal  of  that 
of  appellant  on  the  question  of  juvenility. 
Article  1195,  C.  O.  P.,  puts  the  burden  of 
proof,  in  matters  of  this  kind,  upon  the  ap- 
pellant, and  its  requirement  is  that  the  evi- 
dence must  be  such  as  that  the  trial  judge 
is  satisfied  therefrom  that  the  accused  is  less 
than  17  years  of  age^    The  rei)etltion  in  said 


article,  twice,  of  the  fact  that  the  evidence 
must  satisfy  the  trial  judge  .that  the  accused 
is  less  than  17,  would  seem  to  indicate  an  in- 
tention on  the  part  of  the  Legislature  to  place 
large  discreticmary  powers  in  such  trial 
judge  in  determining  this  question^  Evident- 
ly the  lawmakers  must  have  had  in  mind  the 
ease  with  which  the  Issue  of  the  exact  age 
of  one  charged  with  crime,  and  who  might 
have  been  either  a  little  over  or  a  little  under 
the  age  of  17,  might  be  beclouded,  and  that 
the  result  of  a  decision  of  this  question  could 
only  be  to  affect  the  place  of  confinement  and 
not  the  question  of  guilt  or  innocence.  It 
seems  the  Legislature  did  not  expect  the  de- 
cision of  the  trial  judge  in  this  matter  to  be 
reviewed,  except  it  was  manifestly  wrong, 
which  we  cannot  say  of  the  decision  of  the 
court  in  the  instant  case. 

[8]  The  fact  of  appellant's  guilt  was  be- 
yond controversy.  The  girl  upon  whom  the 
rape  was  committed  was  only  15  years  of 
age.  She  and  two  other  negro  children  testi- 
fied positively  to  the  fact  of  the  assault,  and 
her  bruised  and  bloody  condition  was  testi- 
fied to  by  several  other  people  who  saw  her 
soon  afterward,  and,  in  addition  to  the  two 
children  and  the  prosecutrix,  two  white  men 
were  called  as  witnesses  for  .the  appellant, 
who  were  passing  along  the  road  not  a  great 
distance  away,  and  saw  part  of  the  occur- 
rences, and  what  they  state  fully  corrobo- 
rates the  state's  witnesses. 

There  being  no  reversible  error  in  the  rec- 
ord, the  judgment  of  the  trial  court  is  af- 
firmed. 

On  Motion  for  Rehearing. 

In  an  able  and  extended  motion  for  re- 
hearing, appellant  contends  that  we  should 
have  held  the  trial  court  in  error  for  adjudg- 
ing appellant  to  be  over  17  years  of  age  at 
the  time  of  the  presentation  and  hearing  up- 
on his  affidavit  of  juvenility. 

The  bill  of  exceptions  to  the  action  of  the 
.trial  court  in  this  matter  is  very  lengthy,  and 
sets  out  in  extenso  the  testimony  adduced  on 
the  preliminary  hearing.  Said  bill  is  q.uaU- 
fied  by  the  statement  of  the  trial  court  that 
the  witnesses  for  the  appellant  gave  testi- 
mony so  contradictory  and  inconsistent  as  to 
make  it  incredible.  We  have  gone  over  this 
testimony  given  by  the  aunt,  father,  and 
mother  of  appellant  (aU  being  negroes),  and 
must  say  that  we  are  not  disposed  to  criti- 
cize the  view  taken  of  it  by  the  trial  court. 
E%ch  of  said  witnesses  stuck  to  the  fact  that 
appellant  was  bom  November  3,  1902,  and 
was  therefore  16  years  of  age  at  the  time  of 
said  hearing  in  1919;  but  their  testimony 
upon  cross-examination  is  such  that  we  can 
easily  see  how  the  trial  court  discredited 
same.  The  aunt  said  she  had  lived  in  Ft. 
Worth  for  14  years  preceding  the  hearing, 
and  had  lived  in  McLennan  county  4  years 
next  before  moving  to  Ft  Worth,  and  that 
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previous  to  that  she  lived  in  Bell  county, 
during  which  residence  and  In  which  county 
appellant  was  bom.  If  this  was  true,  ap- 
pellant was  considerably  over  16  years  of  age 
at  said  time.  Appellant's  mother  said  she 
was  horn  in  November,  1882,  in  Bastrop  coun- 
ty, and  moved  to  Bell  county  in  June,  1900, 
and  that  soon  after  she  reached  Bell  county 
she  began  keeping  company  with  the  father 
of  appellant  and  became  pregnant,  by  him 
^vithin  a  year  thereafter ;  appellant  being  the 
result 

Appellant,  was  bom  In  November,  and 
from  his  mother's  testimony  it  would  ap- 
pear that  his  probable  birth  was  November, 
1901,  which  coincides  with  the  age  of  appel- 
lant as  same  appears  on  the  census  report 
of  the  Itasca  colored  schools,  which  report  is 
also  in  evldenq^.  The  burden  being  upon  the 
appellant  to  prove  that  he  was  under  17 
years  of  age  at  the  time  of  said  hearing,  if 
he  failed  to  discharge  this  burden  it  was  the 
duty  of  the  trial  court  to  refuse  his  motion 
to  dismiss  on  account  of  Juvenility.  The 
exercise  of  his  sound  discretion  by  the  trial 
court  should  not  be  reviewed  by  us  unless 
we  are  convinced  that  such  action  was  un- 
supported by  and  contrary  to  the  credible 
evidence.  This  we  are  not  prepared  to  hold 
in  the  instant  case,  and  the  motion  is  over- 
ruled. 


HUNT  V.  STATE.     (No.  6376.) 

(Court  of  Criminal  Appeals  of  Texas.     June  4, 

1919.     On  Motion  for  Rehearing, 

Oct.  15,  1919.) 

1.  Cbiminai.  law    €=>761(18)  -^  Instruction 
as  to  alibi  ebboneotjs,  as  on  weight  of 

EVIDENCE. 

A  special  requested  instniction  relating  to 
alibi  in  a  prosecution  for  seduction  held  on  the 
weight  of  the  evidence,  as  assuming  as  a  fact 
that  accused's  evidence  tended  to  show  him  at 
another  place  than,  that  of  the  commission  of  the 
offense  when  the  same  was  committed. 

2.  Criminal  law    ^=»829(7)  -.-  Instbuotion 

AS  TO  ALIBI  SUFnOIBNT  TO  JUSTirT  REFUSAL 
OF  BEQUESTED   CHABGE. 

In  a  seduction  case,  an  instruction,  "If  you 
believe  from  the  evidence  that  the  offense,  charg- 
ed was  committed,  and  that  the  prosecutrix  had 
sexual  intercourse  with  some  male  person,  or 
if  you  have  a  reasonable  doubt  as  to  whether 
defendant  was  present  at  the  time  or  not,  you 
will  give  him  the  benefit  of  such  doubt  and  find 
him  not  guilty,"  held  sufficient  to  justify  re- 
fusal of  a  special  charge  requested,  which  pre- 
sented the  law  of  alibi  no  more  clearly  than  the 
given  charge. 

3.  Cbiminal  law      «=»811(5)  —  Seduction 
^s»46  —  Corroboration    of   prosecutrix 

AS  to  evert  MATERIAL  FACT  UNNECESSABT. 

In  a  seduction  case,  it  is  unnecessary  that 
the  prosecutrix  be  corroborated  as  to  every  ma- 


terial fact,  and  it  is  not  proper  to  single  out 
isolated  facts  in  the  case,  which  are  admissible 
in  making  out  the  state's  case,  and  apply  the 
law  of  accomplice  testimony  to  each  such  bit  of 
evidence. 

4.  Seduction  ^=>34— Conditional  promise 
TO  marrt  not  defense. 
The  fact  that  accused  told  the  prosecutrix 
that  he  would  marry  her  as  soon  as  he  got  $300 
was  only  a  promise  conditioned  as  to  time,  and 
did  not  prevent  it  being  sufficient  to  render  him 
guilty  of  seduction. 

Appeal  from  District  Court,  Wise  County ; 
F.  O.  McKinsey,  Judge. 

Carl  Hunt  was  convicted  of  seduction,  and 
appeals.    Affirmed. 

L.  D.  Ratliff  and  Frank  J.  Ford,  both  of 
Decatur,  for  appellant 

B.  A.  Berry,  Asst.  Atty.  Gen.,  far  the  State. 

liATTIMORB,  J.  Appellant  was  convicted 
of  seduction  in  the  district  court  of  Wise 
county,  Tex.,  and  his  punishment  fixed  at 
three  years'  confinement  in  the  penitentiary. 

The  facts  in  evidence  show  that  the  prose- 
cutrix, one  Ollie  Prestridge,  was  an  unmar- 
ried young  woman,  20  years  of  age,  working 
for  a  telephone  company  at  Decatur,  Wise 
county,  and  that  appellant  was  paying  her 
attention,  and  was  frequently  seen  with  her 
at  her  home  and  at  the  office  during  the  latter 
part  of  the  year  1017,  and  that  she  gave 
birth  to  a  child  on  September  27,  1918,  which 
she  testified  was  the  child  of  appellant.  She 
further  testified  that  he  made  love  to  her 
and  promised  to  marry  her  in  November, 
1017,  and  that  some  two  weeks  after  their 
engagement  she  yielded  to  his  solicitations, 
because  of  the  fact  that  she  loved  him  and 
he  had  promised  to  marry  her.  She  states 
that  such  illicit  intimacy  continued  at  fre- 
quent intervals  during  the  months  of  Novem- 
ber and  December,  and  once  or  twice  during 
January,  and  the  last  time  on  February  3, 
1918. 

The  fact  of  appellant's  visits  to  the  home 
of  the  prosecutrix  and  the  place  where  she 
worked  was  shown  by  other  witnesses,  as 
was  also  the  fact  that  he  had  stated  that  he 
was  going  to  marry  her,  and  the  further 
fact  that  she  had  given  birth  to  the  child. 
It  was  shown  also  that  appellant  went  to 
work  in  Ft.  Worth  in  the  latter  part  of  1917, 
and  several  letters  written  in  Ft.  Worth  to 
the  prosecutrix  were  identified  by  her  as  be- 
ing in  the  handwriting  of  appellant  and  re- 
ceived by.  her  from  him  in  November,  1917. 
In  the  letters,  which  are  full  of  endearing 
terms  and  expressions,  he  referred  to  inti- 
mate relations  between  the  writer  and  the 
party  to  whom  the  letters  are  addressed, 
and  he  calls  himself  "your  hubby  Hunt," 
and  refers  to  "my  wife  Olive  H."  These 
letters  were  examined  by  the  witness  Step, 
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who  testlfled  substantially  that  appellant 
had  worked  for  him  for  some  months,  and 
that  he  had  seen  him  write,  and  was  familiar 
with  his  signature  and  handwriting,  and  said 
witness  testified  that  in  his  judgment  the 
letters  in  evidence  were  written  and  signed 
by  the  appellant  He  testified  about  each  of 
the  letters  offered  in  evidence  to  this  effect. 
One  Perry,  a  banker  who  had  seen  appellant 
write,  testified  that  one  of  the  letters  was 
in  appellant's  handwriting,  but  he  was  not 
so  sure  about  the  others. 

Appellant  complains  here  because  the  trial 
court  refused  to  give  a  special  charge  on 
alibi.  The  court's  charge  on  this  defense 
was  as  follows: 

"If  you  believe  from  the  evidence  that  the  of- 
fense charged  was  committed,  and  that  the  pros- 
ecutrix had  sexual  intercourse  with  some  male 
person,  but  if  you  have  a  reasonable  doubt  as  to 
whether  the  defendant  was  present  at  the  time 
or  not,  you  will  give  him  the  benefit  of  such 
doubt  and  find  him  not  guilty." 

Appellant  asked  a  special  charge  as  fol- 
lows: 

"You  are  instructed,  as  part  of  the  law  of  this 
case,  that  as  defendant  has  introduced  evidence 
tending  to  show  that  he  was  not  in  Wise  county 
at  the  time  the  evidence  of  the  state  tends  to 
show  the  offense  committed,  you  are  therefore 
instructed  that,  if  you  have  a  reasonable  doubt 
as  to  whether  the  defendant  was  in  Wise  county 
at  the  time  and  place,  or  not,  when  the  offense 
with  which  he  is  charged  was  committed,  you 
will  acquit  him." 

[1,2]  This  special  instruction  was  on  the 
weight  of  the  evidence,  and  assumed  as  a 
fact  that  the  evidence  of  appellant  tended 
to  show  him  at  another  place  than  that  of 
the  commission  of  the  offense,  when  the 
same  was  committed,  A^lde  from  this  ob- 
jection to  said  special  charge,  we  can  see 
nothing  in  the  same  which  was  not  sub- 
stantially in  the  main  charge  as  given  and 
quoted  above.  The  child  of  prosecutrix  was 
born  September  27th,  and  according  to  the 
course  of  nature  this  would  likely  make  the 
date  of  the  intercourse  resulting  in  concep- 
tion some  time  in  December,  1917.  The  se- 
duction, if  any,  was  accomplished  In  Novem- 
ber of  that  year.  The  court  would  not  have 
been  warranted  In  giving  said  special  charge, 
and  the  same  presented  the  law  of  alibi  no 
more  clearly  than  the  charge  given. 

The  case  of  Burkhalfer  v.  State,  79  Tex.  Or. 
R.  336,  184  S.  W.  221,  which  is  cited  and  re- 
lied on  by  appellant,  is  not  in  point.  The 
criticism  of  the  court's  charge  on  alibi  in  that 
case  arose  out  of  the  fact  that  Burkhalter 
admitted  that  he  was  within  250  yards  of  the 
place  of  the  homicide  at  the  time  same  took 
place,  and  the  trial  court  in  that  case  in- 
structed the  jury,  if  they  had  a  reasonable 
doubt  as  to  whether  or  not  Burkhalter  was 
present  at  the  time  and  place  deceased  was 
shot,  to  acquit  him.    This  court,  in  reviewing 


said  diarge,  held  that  In  the  state  of  case 
made  by  that  evidence  a  charge  more  perti- 
nently applicable  to  such  evidence  would 
have  been  better.  We  think  that  holding  rea- 
sonable, for  the  deceased  in  that  case  was 
shot,  and  it  is  well  known  that  there  are 
many  guns  that  can  easily  shoot  more  than 
250  yards,  and  this  court  was  of  the  opinion 
that  a  more  explicit  alibi  charge  was  called 
for  by  these  fticts. 

In  the  instant  case  the  only  witnesses 
placed  on  the  stand  by  appellant  were  the 
keepers  of  the  boarding  house  at  Ft.  Worth 
where  appellant  stayed  after  he  went  to  said 
dty  of  Ft  Worth  in  December.  They  testi- 
fied that  to  their  beet  knowledge  he  could 
not  have  been  absent  from  their  place  any 
day  without  their  knowing  It,  and  that  they 
did  not  believe  he  was  absent  any  whol^  day 
after  he  came  there.  If  thil  proved  any- 
thing, it  proved  appellant  at  a  distance  of 
not  less  than  40  miles  from  the  town  where 
the  alleged  seduction  took  place  when  same 
was  committed,  and  there  could  have  been 
no  confusion  in  the  mind  of  the  jury,  such 
as  was  evidently  possible  in  the  Burkhalter 
Case.  We  are  of  the  opinion  that  the  court's 
charge  was  sufficient,  and  that  there  was 
no  error  in  refusing  the  special  charge 
requested. 

[3]  The  appellant  also  complains  that  the 
court  admitted  said  letters  in  evidence,  and 
likewise  declined  to  give  his  special  charge 
No.  7,  to  the  effect  that  such  letters  could 
not  be  considered  unless  it  was  shown  beyond 
a  reasonable  doubt  that  appellant  wrote 
them  and  caused  them  to  be  delivered,  and 
further  that  the  jury  could  not  find  such 
facts  upon  the  testimony  of  the  prosecutrix 
alone.  Reference  to  our  statement  of  the 
facts  of  this  case,  above,  will  disclose  that, 
while  prosecutrix  identified  the  letters  and 
swore  they  were  in  appellant's  handwriting, 
other  witnesses  testified  to  the  same  facts. 
No  witness  was  introduced  to  dispute  the 
fact  that  the  letters  were  written  by  the  ap- 
pellant. It  has  been  often  held  by  this  court, 
in  cases  like  this,  that  It  Is  unnecessary  that 
the  prosecutrix  be  corroborated  as  to  every 
material  fact;  nor  do  we  think  It  would  be 
proper  to  single  out  isolated  facts  in  the  case 
which  are  admissible  in  making  out  the 
state's  ease,  andT  apply  the  law  of  accomplice 
testimony  to  each  such  bit  of  evidence.  It 
is  certainly  true  that,  if  this  practice  be 
permissible  as  to  one  fact,  it  would  be  per- 
tinent in  aU,  and  this  would  result,  of  neces- 
sity, in  giving  such  special  charges  as  to 
make  it  necessary  for  the  jury  to  find  prose* 
cutrix  corroborated  as  to  each  fact  or  bit  of 
evidence  offered.  This  is  not  the  law  as 
laid  down  by  this  court.  Williams  ▼.  State, 
59  Tex.  Or.  R.  347,  128  S.  W.  1120;  Nash  ▼. 
State,  61  Tex.  Cr.  R.  259,  134  S.  W.  709; 
Slaughter  v.  State,  174  S.  W.  580;  Blakely  ▼. 
State,  24  Tex.  App.  616,  7  S.  W.  238,  5  Am. 
St  Kep.  912. 
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f41  Appellant  further  contends  that  only  a 
conditioual  promise  to  marry  was  made,  If 
any.  The  fact  that  appellant  told  the  prose- 
cutrix that  he  would  marry  her  as  so<m  as 
he  could  get  $800  is  only  a  promise  condition- 
ed as  to  time,  and  this  will  not  prevent  it 
being  sufficient  Barnes  v.  State,  87  Tex.  Gr. 
R.  328,  89  S.  W.  684.  Such  a  condition  is 
not  at  all  akin  to  those  cases  wherein  the 
body  of  prosecutrix  is  yielded  under  a  prom- 
ise to  marry  in  case  of  pregnancy. 

Believing  the  record  shows  no  reversible 
error,  the  Judgment  of  the  lower  court  Is 
affirmed. 

On  Motion  for  Rehearing. 

Appellant  strenuously  insists,  In  his  motion 
for  rehearing,  that  we  erred  in  our  original 
opinion  in  not  reversing  the  case,  because  of 
the  refusal  of  the  trial  court  to  give  his 
requested  charge  on  alibi  Appellant  was 
charged  in  the  court  below  with  the  offense 
of  seduction,  and  it  is  evident  that  the  offense 
could  not  have  been  committed  by  appellant 
without  his  personal  presence. 

The  prosecutrix  testified  that  during  the 
months  of  October  and  November,  1917,  she 
was  keeping  company  with  appellant,  who  at 
that  time  worked  in  a  garage  in  Decatur,  in 
Wise  county,  Tex.,  and  that  in  November  she 
became  engaged  to  him,  and  shortly  there- 
after yielded  to  his  solicitati<»i8,  and,  rely- 
ing up<m  his  promises  to  marry  her,  engaged 
in  acts  of  intercourse.  Numerous  other  wit^ 
nesses  testified  that  during  said  months  ap- 
pelant lived  and  worked  in  said  town  and 
county,  and  kept  company  with  the  prosecu- 
trix. Several  witnesses  testified  that  he  told 
Ithem  he  was  going  to  marry  her.  No  one 
questioned  the  fact  of  his  presence  and  resi- 
dence in  said  county  during  said  mcmths. 

The  prosecutrix  testified  to  a  number  of 
acts  of  intercourse  between  herself  and  ap- 
pellant, the  last  one  of  which  occurred  oh 
January  6,  1918,  in  Decatur.  Appellant  in- 
troduced two  witnesses  who  testified  that  he 
was  in  Tarrant  coimty  on  January  6,  1918, 
and  it  is  upon  this  testimony  that  appellant 
requested  the  charge  on  alibi.  We  think  the 
charge  correctly  refused.  The  wording  of 
said  charge  was  substantially  that  he  had  in- 
troduced evidence  tending  to  show  that  he 
was  not  in  Wise  county  when  the  offense  was 
committed,  and  if  the  jury  had  a  reasonable 
doubt  as  to  whether  he  was  in  Wise  county 
at  the  time  and  place,  etc.,  they  should  ac- 
quit. 

If  we  understand  the  record,  there  was  no 
evidence  of  any  kind  tending  to  show  that 
appellant  was  not  in  Wise  county  in  October 
and  November,  1917,  and  the  charge  would 
have  been  erroneous  and  on  the  weight  of  the 
evidence.  The  court  correctly  refused  it 
We  examined  and  omsideped  each  of  the 
special  charges  and  other  matters  complaimid 


of  by  appellant  In  this  record,  before  we 
handed  down  our  original  opinion. 

Finding  no  error  which  Justifies  the  grant- 
ing of  said  motion,  the  same  is  overruled. 


HBDRiCK  V.  Mclaughlin.    (No.  1640.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

June  4,  1919.    Rehearing  Denied 

Oct  8,  1919.) 

1.  ACCOBD  AND  SATISFACTION  ^=»11(3)— EVI- 
DENCE INSUFFICIENT  TO  ESTABLISH. 

Where  a  broker,  who  had  rendered  services 
under  a  contract  for  the  sale  of  land  and  per- 
sonalty, received  a  check  with  the  statement 
that  the  amount  was  all  he  ought  to  earn,  which 
he  accepted  by  giving  notice  that  he  accepted  it 
only  as  commission  due  on  the  sale  of  land,  and 
not  for  conunission  for  the  sale  of  personal  prop- 
erty, there  was  no  accord  and  satisfaction  of  his 
claim  for  compensation  for  the  sale  of  person- 
alty. 

2.  Justices  of  ths  peace  ^s»176(1),  178— 
General  chaboe  on  appeal  to  county 
coubt  permissible,  but  beadino  of  deci- 
sion discretionaby. 

Under  Rev.  St  arts.  2361,  2400,  providing 
that  procedure  in  justice  court  shall  be  the  same 
as  in  the  county  court,  except  that  the  justice 
shall  not  deliver  any  charge,  it  is  permissible 
for  the  county  court  to  deliver  a  general  charge 
in  a  case  appealed  from  justice  court,  but  where 
such  charge  is  waived  by  both  parties,  the  coun- 
ty court,  after  refusing  their  requested  peremp- 
tory charges,  may  in  its  discretion  refuse  to  per- 
mit defendant's  counsel  to  read  a  decision  to 
the  jury. 

Appeal  from  Hartley  County  Oaurt;  J.  H. 
Phillips,  Judge. 

Action  by  J.  W.  McLaughlin  against  F.  M. 
Hedrick,  begun  in  justice  court  and  appealed 
to  county  court  From  a  judgment  for  plain- 
tiff, defendant  appeals.   AfDrmed. 

M.  Gammack,  of  Amarillo,  for  appellant. 

Clifford  Braly  and  W.  I.  Gamewell,  both  of 
Dalhart,  for  appellee. 

HUFF,  C.  J.  This  case  originated  in  the 
justice  court,  and  from  a  judgment  therein 
was  appealed  to  the  county  court,  and  from 
the  judgment  there  rendered  this  appeal  is 
prosecuted.  The  appellee,  McLaughlin,  sued 
for  a  commission  in  the  sum  of  $98.50,  for  the 
sale  of  certain  cattle  and  other  personal 
property.  The  appellant  Hedrick,  in  effect, 
pleaded  accord  and  satisfaction,  and  also  re- 
convened for  damages  in  the  sum  of  $150  for 
wrongfully  suing  out  a  writ  of  garnishment. 
The  case  was  tried  before  a  jury,  and  upon 
their  verdict  judgment  was  rendered  for  ap- 
pellee for  the  amount  sued  for. 

[1]  The  first  and  second  assignments  as- 
sert error  in  refusing  to  instruct  a  verdict 
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for  appellant.  Without  discussing  the  evi- 
dence, we  think  there  was  no  error  in  refus- 
ing the  charges.  If  the  appellee's  testimony 
is  true,  there  was  no  bona  fide  dispute  as  to 
the  amount  due  him,  and  the  check  given  him 
was  not  accepted  in- full  settlement  of  the 
amount  due,  and  when  it  was  delivered  by 
appellant  he  then  notified  appellant  he  only 
accepted  it  as  the  commission  due  on  sale  of 
certain  land,  and  not  for  the  commission  due 
under  the  contract  for  the  sale  of  the  person- 
al property,  and  that  he  would  hold  appellant 
for  that  amount.  The  evidence  clearly  raises 
the  issue  as  to  whether  there  was  in  fact  a 
bona  fide  dispute  of  appellee's  claim.  The 
amount  due  was  for  services  rendered  under 
a  contract,  and  was  therefore  a  liquidated  de- 
mand. It  does  not  appear  to  have  been  paid 
or  rec^ved  as  full  satisfaction  of  the  contract, 
but  was  paid  by  appellant  on  the  ground,  as 
asserted  by  him,  that  that  was  all  appellee 
ought  to  earn  in  one  day's  work.  Bergman 
V.  Brown,  156  S.  W.  1102 ;  Id.,  172  S.  W.  564 ; 
Bay  Lumber  CJo.  v.  SnelUng,  205  S.  W.  763; 
Johnson  v.  Hoover,  165  S.  W.  900. 

[2]  The  third  assignment  complains  at  the 
action  of  the  court  in  sustaining  an  objection 
of  appellee's  attorney  to  appellant's  argu- 
ment, and  in  refusing  to  permit  appellant  to 
read  a  certain  case  to  the  Jury.  It  is  asserted 
by  propositions  that  in  cases  appealed  from 
the  Justice  court  the  case  is  tried  de  novo, 
and  the  county  court  gives  only  such  charges 
as  are  requested,  and  if  no  charge  is  given 
the  Jury  are  the  Judges  of  the  law  and  the 
facts,  and  the  attorneys  liave  a  right  to  in- 
form the  Jury  as  to  the  law,  and  to  read  the 
law  to  the  Jury,  and  also,  when  parties 
waive  the  giving  of  a  charge,  the  Jury  are 
the  Judges  as  well  of  the  facts  as  of  the  law, 
and  the  attorneys  have  the  right  to  inform 
the  Jury  as  to  the  law.  In  this  case  the  ap- 
pellant only  asked  for  an  instructed  verdict, 
which  was  refused,  and  the  appellee  also  re- 
quested an  instructed  verdict  as  to  appel- 
lant's cross-action,  which  was  refused.  Nei- 
ther party  asked  for  any  other  charge.  The 
bill  of  ezcei^tions  taken  shows  that  both  par- 
ties agreed  to  waive  a  general  charge  by  the 
court  before  the  argument,  and  that  the 
charges  requested  by  the  parties,  which  the 
record  shows  were  each  peremptory,  were  re- 
fused, and  that  the  trial  court  announced  to 
the  Jury  that  there  would  be  no  general 
charge.  After  the  appellee's  argument,  coun- 
sel for  appellant,  in  reply,  offered  to  read 
Cristler  v.  Williams;  62  Tex.  Civ.  App.  169, 
ISO  S.  W.  608,  whereupon  appellee  objected 
to  the  reading  of  the  decision ;  appellant  in- 
sisting upon  reading  the  law  to  the  Jury  as 
no  charge  had  been  given.  The  court  sustain- 
ed the  objection  of  appellee,  stating  to  the 
attorney  he  would  not  be  permitted  to  read 
the  law  to  the  Jury;  that  the  Jury  was  to 
pass  upon  the  facts,  and  the  trial  Judge  fur- 
ther stated,  if  the  parties  desired,  he  would 
still  give  a  charge  to  the  Jury. 


We  do  not  believe,  as  contended,  because 
an  appealed  case  from  the  Justice  to  the  coun.- 
ty  court  is  a  trial  de  novo,  that  the  county 
Judge  cannot  give  a  general  charge.  Article 
2361,  B.  O.  S.,  directs  that  the  mode  of  the 
procedure  in  a  trial  before  a  Jury  in  Justice 
court  shall  be  the  same  as  prescribed  for  dis- 
trict and  county  courts,  "except  that  the  Jus- 
tice shall  not  deliver  any  charge  to  the  Jury." 
Tills  article  does  not  prohibit  the  county 
Judge  delivering  the  charge  to  the  Jury  when 
the  case  is  tried  in  the  county  court,  and  we 
know  of  no  statute  which  does.  It  was  held 
by  the  old  Court  of  Appeals,  in  Ballway  Co. 
V.  Clark,  2  Willson  Civ.  Cas.  Ct.  App.  i  512, 
that  the  inhibition  in  the  above  article  ap- 
plies alone  to  cases  on  trial  in  the  Justice 
court.  It  is  limited  in  its  terms  to  the  Jus- 
tice court,  and  cannot  be  extended  to  em- 
brace cases  in  the  county  court  "After  a 
cause  reaches  the  county  court  from  the  Jus- 
tice's court,  it  is  to  be  tried  de  novo  on  the 
merits,  Just  as  though  it  had  originated  in 
the  latter  court,  and  the  practice  governing 
in  such  case  is  the  same."  Railway  Co.  v. 
Bed  Cross,  91  Tex.  628,  45  S.  W.  375;  Tad- 
lock  V.  Walden,  19  S.  W.  330.  The  practice 
for  the  district  and  county  courts  now  pro- 
vides that  the  Judge  shall  in  writing  give  in 
charge  to  the  Jury  the  law  of  the  case,  unless 
It  is  expressly  waived  by  the  parties. 
Schwartzlose  v.  Mehlitz,.  81  S.  W.  68;  Bail- 
way  Co.  V.  Votaw,  81  S.  W.  at  page  132. 

Article  2400,  B.  C.  S.,  provides,  with  refer- 
ence to  trials,  etc.,  in  Justice  courts,  the  pro- 
cedure shall  be  governed  by  the  procedure  In 
district  and  county  courts  in  so  far  as  ap* 
plicable.  The  Supreme  Court,  in  discussing 
the  validity  of  an  appeal  bond  on  appeal 
from  the  Justice  to  the  county  court,  and  the 
statutes  relative  thereto,  after  quoting  the 
above  article^  said: 

"We  are  of  the  opinion  that  this  statute  ia 
not  applicable  to  this  matter,  if  for  no  other 
reason,  because  it  is  evident  that  the  Legislatare 
intended  to  prescribe  fully  the  regulations  under 
whidi  appeals  from  judgments  of  Justices'  courts 
might  be  perfected.  If  no  regulation  in  this 
respect  had  been  prescribed,  a  different  condu- 
sion  might  be  readied."  Pace  v.  Webb,  79  Tex. 
314,  15  S.  W.  269. 

It  is  therefore  apparent  from  the  several 
statutes  it  was  the  intention  of  the  Legisla- 
ture that  in  the  Justice  court  the  Jury  should 
be  the  Judges  of  the  law  as  well  as  of  the 
facts,  while  In  the  county  and  district  courts 
the  Jury  should  receive  the  law  from  the 
Judge.  It  is  the  duty  of  the  Judge  to  see 
that  the  Jury  is  properly  informed  as  to  the 
law  governing  the  case.  The  appellant  was 
contending  as  a  matter  of  law  the  facts  en- 
titled him  to  a  verdict,  and  requested  two 
charges  to  that  effect,  which  the  trial  court 
refused.  Hiat  is  his  contention  here,  and 
evidently  was  his  contention  before  the  Jury. 
When  the  trial  court  refused  his  requested 
charges,  he  was  informed  that  in  the  opinion 
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of  the  court  there  was  an  issne  of  fact.  It 
was  then  his  privilege  and  duty  to  ask  for  a 
charge  upon  the  controverted  Issues,  properly 
applying  the  law  to  the  facts.  It  Is  manifest 
by  the  bill  appellant  sought  to  have  the  Jury 
overrule  the  trial  judge's  action  in  refusing 
an  Instructed  verdict,  as  he  declined  the  offer 
of  the  judge  to  give  a  general  charge.  It  is 
not  to  be  presumed  the  jury  were  not  proper- 
ly informed  as  to  the  law  under  the  court's 
direction.  The  case  sought  to  be  read  doubt- 
less announced  correct  principles  of  law  as 
applied  to  that  case,  but  it  does  not  necessa- 
rily follow  that  appellant  was  prejudiced  by 
being  denied  the  privilege  of  reading  the  case 
to  the  jury.  Jn  this  state,  as  a  rule,  it  Is  in 
the  discretion  of  the  trial  court  whether  par- 
ties shall  be  permitted  to  read  cases  to  the 
jury.  We  find  nothing  showing  an  abuse  of 
that  discretion  stated  in  the  bill  or  by  the 
record. 
The  judgment  will  be  afBrmed* 


WESTERN  UNION  TELEGRAPH  CO.  ▼. 
SOUTHWICK.    (No.  1649.) 

(Court  of  Civil  Appeals  of  Texas.    AmariUo. 

June  25,  1919.    Rehearing  Denied 

Oct  8»  1919.) 

1.  Telsobafhs  and  telephones  ^s»64(6)  — 
Stifxjlation  LncrriNO  liabilitt  fob  mis- 

TAKE  TTNLEBS  TELBGBAM  BEPEATBD   INVALID. 

Printed  stipulation  in  telegram  blank  limit- 
ing liability  for  mistake  in  transmission  to  price 
of  telegram,  unless  repeated,  and  in  any  event 
to  $50  unless  greater  value  is  declared  in  writ- 
ing and  additional  rate  paid,  is  invalid. 

2.  CouBTS  ^=»91(1)  —  CouBT  of  civil  ap- 
peals MT7ST  FOLLOW  DECISIONS  OF  8UPBEME 
COUBT. 

The  Court  of  Civil  Appeals,  in  an  interstate 
telegram  case,  mnst  foUow  decision  of  state  Su- 
preme Court,  in  absence  of  decision  by  federal 
Supreme  Court. 

3.  BbOKEBS  ^=>94  —  CONTBACT  OF  BALE  EX- 
XOITTBD  BT  BBOKEB  UNENFOBCEABLE  AGAINST 
YEN  DOB. 

If  real  estate  agents  were  acting  merely 
under  the  usual  enlistment  contract,  provision 
of  their  contract  of  sale  that  purchaser  and  ven- 
dor were  each  to  deposit  a  sum  to  be  paid  In  case 
of  bis  default  to  the  other  as  the  other's  dam- 
ages rendered  the  sales  contract  unenforceable 
against  vendor. 

4.  TELEOBAPns  AND  TELEPHONES  «=»52— NOT 
LIABLE  FOB  MISTAKE  IN  TBANSMISSION 
WHEN  SENDEE  ACCEPTS  CONTBACT  MADE. 

If,  through  error  in  transmission  of  own- 
er's telegram  to  real  estate  agents,  too  low  a 
price  for  land  was  given  them,  and  owner  was 
not  bound  by  the  contract  of  sale  made  by  the 
agents  at  such  price,  he  could  not,  after  dis- 


covery of  the  mistake,  carry  it  out  and  hold 
telegraph  company  liable. 

5.  tsleobaphs  and  telephones  ^=>65(6)  — 
Plaintiff  alleoino  mistake  in  tbansmis- 
sion  to  agent  need  not  plead  and  pbovb 
ooNDrnoNS  of  agency. 

Plaintiff,  in  action  for  damages  for  trans- 
mitting telegram  authorizing  sale  of  land  at 
$65  per  acre  so  as  to  read  $50,  pleading  in  gen- 
eral that  sendees  were  handling  the  land  as  his 
agents,  and  that  they,  as  his  agents,  on  receipt 
of  message  made  a  certain  contract  of  sale  at 
$50  per  acre,  and  he  thereby  became  legally 
bound  to  convey,  was  not,  in  the  absence  of  any 
issue  raised  in  that  respect,  bound  to  develop 
by  pleading  or  proof  the  details  of  the  agency 
as  to  authority  to  insert  provision  in  the  sales 
contract  for  forfeit  of  a  certain  amount  for  de- 
fault of  either  party;  authority  in  such  re- 
spect being  collateral. 

6.  Specific  pebfobmance      ^s»58— Election 

BY    VENDOB  to  accept  PBO VISION  FOB  DAM- 
AGES PBECLUDEB  ENFOBOEMENT  OF  CONTBACT. 

Provision  of  contract  of  sale  of  land  for  de- 
posit by  each  party  of  a  sum  to  be  paid,  in  case 
of  his  default,  to  the  other  party  as  his  dam- 
ages, precludes  enforcement  of  the  contract 
against  the  vendor  electing  to  make  such  pay- 
ment 

7.  TBLEGBAFHS  and  TELEPHONES  ^=952— BX« 
TSNT  OF  LIABILITT  FOB  MISTAKE  IN  TBANS- 
MISSION OF  INSTBUCTIONS  TO  AGENT. 

One  who  has  entered  into  contract  of  sale 
of  his  land  below  its  value,  through  mistake  in 
transmission  of  telegram,  being  entitled  to  aban- 
don his  contract  on  forfeiture  of  a  certain  sum 
as  damages,  may  not  perform  and  recover  of 
telegraph  company  greater  damages. 

Appeal  from  Crosby  County  Court;  B.  H. 
Howard,  Judge. 

Action  by  E.  EL  Sonthwick  against  the 
Western  Union  Telegraph  (}ompany.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reformed  and  affirmed. 

Roscoe  Wilson  and  Percy  Spencer,  both  of 
Lubbock  (F.  B.  Stark,  of  New  York  City,  of 
counsel),  for  appellant. 

J.  W.  Burton,  of  Crosbyton,  for  appellee. 

BOYCE,  J.  The  appellee  brought  this  suit 
against  the  appellant  telegraph  company,  to 
recover  damages  on  account  of  negligence  In 
changing  the  wording  of  a  message  transmit- 
ted for  appellee  by  appellant,  which  resulted 
in  damage  to  appellea 

Plaintiff  resided  in  the  state  of  Missouri 
and  owned  160  acres  of  land  in  Crosby  coun- 
ty. McLaughlin  &  Johnston  at  Ralls,  Tex., 
were  handling  the  land  as  plaintiff's  agents. 
On  March  13, 1918,  the  agents  sent  plaintiff  a 
message  informing  him  that  they  were  offer- 
ed ^50  per  acre  for  the  land,  to  which  plain- 
tiff replied  that  he  wanted  |55  per  acre. 
These  messages  stated  further  details  in  ref- 
erence to  the  terms  of  sale,  but  they  are  not 
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material  bere,  Tbe  above  reply  was  so  trans- 
mitted as  to  read,  when  delivered  to  the 
agents,  that  plaintiff  wanted  |50  per  acre  for 
the  land,  and  on  receipt  thereof  the  agents, 
in  plalntilTs  name,  made  a  written  contract 
providing  for  the  sale  of  the  land  at  ^50  per 
acre,  with  other  stipulations  hereinafter  stat- 
ed, and  plaintiff  thereafter  conveyed  said  land 
to  such  purchaser  In  accordance  therewith. 
The  land  was  worth  $55  per  acre,  and  plain- 
tiff brought  this  suit  to  recover  the  sum  of 
$800  damages  sustained  by  reason  of  such 
facts. ' 

[1 , 2]  The  message  was  an  unrepeated  day 
letter,  and  the  telegraph  company  pleaded 
the  contract  printed  thereon,  to  the  effect 
that  in  such  case  any  liability  for  negligence 
in  transmission  should  not  exceed  the  price 
paid  for  its  transmission,  $1.35  in  this  in- 
stance ;  and  the  further  provision  that  in  no 
event  should  the  company  be  liable  for  mis- 
takes in  transmission  of  any  message  "be- 
yond the  sum  of  fifty  dollars,  at  which 
amount  this  telegram  is  hereby  valued,  unless 
a  greater  value  is  stated  in  writing  hereon  at 
the  time  the  telegram  is  offered  to  the  com- 
pany for  transmission,  and  any  additional 
sum  paid  or  agreed  to  be  paid,  based  on  such 
ralue,  equal  to  one-tenth  of  one  per  cent 
thereof."  Appellants  also  pleaded  and  offer- 
ed evidence  to  show  that  a  copy  of  the  form 
of  such  contract  was  on  file  at  the  time  of 
the  transmission  of  said  message  with  the  In- 
terstate Commerce  Commission.  Appellant, 
by  various  assignments,  contends  that  under 
such  circumstances  such  contract  limiting 
the  Uablllty  is  valid,  and  the  plaintiff  could 
not  recover  except  under  the  provisions 
thereof.  Our  Supreme  Court  has  ruled 
against  this  contention.  W.  U.  Tel.  Co. 
V.  Bailey,  108  Tex.  427,  196  S.  W.  5ia 
The  courts  of  some  other  states  have  held 
the  same  way  (Des-Arc  Oil  Mill  v.  West- 
ern Union,  132  Ark.  335,  201  S.  W.  274), 
while  others  hold  to  the  contrary.  The  Su- 
preme Court  of  the  United  States,  as  far  as 
we  are  informed,  has  not  decided  the  ques- 
tion, and  we  are  bound  to  follow  the  decision 
of  our  own  Supreme  Court  under  the  circum- 
stances. We  therefore  overrule  the  assign- 
ments presenting  this  question. 

The  sales  contract  made  with  the  purchas- 
er by  the  agents  McLaughlin  &  Johnston  pro- 
vided that  the  buyer  should  place  $500  in  the 
bank  at  Ralls,  to  be  applied  in  part  payment 
for  the  land  upon  the  consummation  of  the 
sale;  but,  in  case  of  default  on  the  part  of 
the  buyer,  then  said  sum  should  be  paid  to 
the  seller  as  his  damages,  and  by  the  terms 
of  said  contract  it  was  further  agreed  that — 

"The  seller,  at  the  time  of  execution  of  this 
contrnct  also  through  his  agents  above  describ- 
ed, places  in  said  bank  a  like  sum  to  be  held  by 
said  bank  so  that  if  the  seller  shall  well  and 
faithfully  perform  his  part  of  said  contract, 
then  the  said  sum  shall  be  returned  to  the  agents 
above  described,  but  if  default  shall  be  made  in 


such  performance  by  the  said  seller,  thon  said 
sum  shall  be  paid  to  the  buyer  as  his  damages 
hereunder." 

Appellant  bases  two  propositions  on  this 
provision  of  the  contract: 

(1)  That  on  account  of  this  provision  the 
contract  was  invalid,  the  agents  being  unau- 
thorized to  make  any  such  agreement;  that 
plaintiff  was  therefore  not  bound  by  such 
contract,  and,  having  voluntarily  conveyed 
such  land  a^ter  the  discovery  of  the  mistake, 
cannot  recover. 

(2)  That  said  provision  made  said  contract 
an  option,  binding  plaintiff,  either  to  convey 
the  land  or  lose  the  $500  put  up  in  the  bank 
at  his  election,  and  that  he  cannot  recover 
more  than  $500. 

[3-6]  If  it  had  appeared  that  the  agents 
were  acting  merely  under  the  usual  enlist- 
ment contract,  the  said  provision  would  have 
rendered  said  contract  unenforceable.  Hag- 
ler  V.  Ferguson,  102  Tex.  432,  118  S.  W.  133, 
132  Am.  St  Rep.  895.  If  the  plaintiff  were 
not  bound  by  the  contract,  he  could  not,  after 
discovery  of  the  mistake,  proceed  neverthe- 
less to  carry  out  the  contract  and  hold  the 
defendant  liable.  Miller  v.  Western  Union 
Telegraph  Co.,  157  Mo.  App.  580,  138  S.  W. 
887;  Shingleur  v.  Western  Union,  72  Miss. 
1030,  18  South.  425,  30  L.  R.  A.  444,  48  Am. 
St.  Rep.  604;  Jones  on  Telegraphs  &  Tele- 
phones (2d  Ed.)  (  657.  But  the  plaintiff 
pleaded  generally  that  said  McLaughlin  & 
Johnston  were  handling  the  land  as  his 
agents ;  that  said  parties,  as  his  agents,  upon 
receipt  of  said  telegram  made  and  entered 
into  such  contract;  and  that  he  thereby  be* 
came  legally  bound  to  convey  the  land.  The 
proof  was  as  general  as  the  allegations. 
There  was  no  issue  made  either  by  the  plead- 
ing or  proof  as  to  the  extent  of  the  said 
agents'  authority  except  as  to  the  price  of 
the  land.  The  authority  of  the  agents  in  ref- 
erence to  this  provislcm  of  the  contract  was 
collateral,  and  it  was  not  necessary  for  the 
plaintiff,  either  in  the  pleading  or  proof,  to 
develop  the  details  of  the  agency  in  refer- 
ence to  such  matter.  I.  &  O.  N.  Ry.  Co.  v. 
Lynch,  99  S.  W.  160 ;  Heldenheimer  v.  Beer, 
155  S.  W.  352 ;  Larrabee  v.  Porter,  166  S.  W. 
405;  Webb  v.  Till,  134  Ga.  388,  67  S.  E.  1035. 
We  are  of  the  opinion  that  the  petition  was 
not  subject  to  general  demurrer  and,  for  the 
same  reason,  that  the  appellant's  request  for 
peremptory  instruction  on  this  theory  was 
properly  denied. 

[6,  7]  As  to  the  second  proposition,  con- 
tracts very  similar  in  their  terms  to  this  one 
have  been  construed  a^  conferring  a  right  of 
election  on  the  part  of  the  party  similarly 
situated,  either  to  proceed  with  the  perform- 
ance of  the  contract  or  to  pay  the  damages 
stipulated  and  as  precluding,  in  case  of  elec- 
tion to  pursue  the  latter  course,  the  enforce- 
ment of  specific  performance  by  the  other 
party.    Carter  y.  Smith,  184  S.  W.  244 ;  Simp- 
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.son  V.  Bardley,  13T  S.  W.  378;  Smith  v. 
Felder,  208  S.  W.  409.  Writs  of  error  were 
denied  by  the  Supreme  Court  in  the  two  cases 
first  cited.  We  think  these  decisions  are 
conclusive  of  the  question,  and  therefore  hold 
that  the  contract  bound  plaintiff  only  in  the 
altematiTe,  and  it  remains  to  be  decided 
what  Is  the  extent  of  the  appellant's  liability 
in  such  case.  The  authorities  we  hate  al- 
ready referred  to  establish  that  the  liability 
of  the  telegraph  company  in  such  cases  ex- 
tends only  to  the  extent  that  the  plaintiff 
has  become  legally  bound  by  an  onerous  con- 
tract, which  was  entered  into  as  the  result  of 
negligence  of  the  telegraph  company.  The 
plaintiff,  under  such  circumstances,  cannot 
voluntarily  proceed  and  is  bound  to  take  rea- 
sonable action  to  mitigate  the  damages  which 
he  will  sustain  as  a  result  of  such  contract. 
Since  the  plaintiff  showed  by  his  pleading 
and  proof  that  he  was  not  bound  to  convey 
the  land  except  in  the  alternative,  but  had 
the  right  to  suffer  a  smaller  loss  by  allowing 
Che  purchaser  to  take  the  $500  put  up  in  the 
bank,  it  is  therefore  shown  that  the  larger 
loss  entailed  by  the  acceptance  of  the  other 
alternative  was  voluntarily  taken  after  the 
discovery  of  the  mistake.  Under  this  state  of 
facts,  we  do  not  think  that  the  plaintiff 
would  be  entitled  to  recover  more  than  the 
$500. 

We  think  the  motion  for  continuance,  on 
account  of  the  absence  of  the  defendant's  at- 
torney, presented  good  grounds  for  continu- 
ance. However,  it  appears  that  the  facts  were 
fully  developed  on  pleading  prepared  and 
filed  by  such  attorneys,  and  no  harm  appears 
to  have  resulted  on  account  of  the  absence  of 
such  attorneys  at  the  trial. 

The  judgment  will  be  reformed  so  as  to 
allow  a  recovery  in  favor  of  the  plaintiff  for 
only  the  sum  of  $500,  and  as  so  reformed  wUl 
be  affirmed. 


HALLUM  et  aL  v.  COLEMAN  et  aL 
(No.  8264.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

July  5,  1919.     Rehearing  Denied 

Oct.  18,  1919.) 

1.  Animals  ^=>50(2)  —  Adoption  of  stock 
.  laws  void  fob  vabiance  in  petition  and 
order  fob  stock  law  election. 
Election  for  adoption  of  the  stock  law  for 
fubdivision  of  county  was  void ;  the  statute  re- 
quiring the  petition  for  election  to  specify  the 
elasses  of  animals  desired  to  be  restrained  and 
the  order  for  election  to  conform  to  the  peti- 
tion, whereas  the  petition  specified  hogs,  sheep, 
"and"  goats,  and  the  order  hogs,  sheep,  "or" 
(oats. 


2.  Anikalb   ^=»50(2)-Obdsb  fob  stock  law 

ELECTION  void  A^  MADE  AT  WBONG  TERM 
OF  COUBT. 

Where  order  for  election  for  adoption  of 
stock  law  in  a  subdivision  of  a  county  was  made 
at  the  term  of  the  commissioners*  court  during 
which  the  petition  was  filed,  instead  of  at  the 
next  term,  as  required  by  the  statute,  election 
was  void. 

3.  Evidence   ^=>83(4)— Pbesumption  of  beg- 

ULABITY  of  ORDEB  FOB  fSTOCK  LAW  ELECTION 
OANNOT  PREVAIL  OVEB  FILE  MARK  OF  PETI- 
TION. 

Presumption  that  order  of  the  commission- 
ers' court  for  an  election  for  adoption  of  stock 
law  in  a  subdivision  of  a  county  was,  as  re- 
quired by  statute,  made  at  the  term  after  the 
filing  of  the  petition,  cannot,  in  the  absence  of  * 
other  evidence,  prevail  over  file  mark  on  peti- 
tion, showing  its  filing  was  at  same  term  as  the 
order. 

4.  Animals   ^=»50(2)— Void  obdeb  fob  stock 
LAW  election  not  vitalizbd  bt  lapse  or 

TEABS. 

Order  of  commissioners'  court,  under  which 
election  for  adoption  of  stock  law  in  a  subdivi- 
sion of  a  county  was  held,  void  because  made, 
contrary  to  statute,  at  the  same  term  that  peti- 
tion was  filed,  could  not  be  vitalized  by  lapse 
of  years. 

Appeal  from  District  Court,  Henderson 
County ;  John  S.  Prince,  Judge. 

Action  by  W.  H.  Coleman  and  others 
against  Porter  Hallum  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Reversed  and  rendered. 

J.  J.  Faulk,  of  Athens,  for  appellants. 

A.  B.  Watkins,  of  Athens,  for  appellees. 

TALBOT,  J.  The  appellees  instituted  this 
suit,  praying  for  a  writ  of  injunction  en- 
Joining  appellants  from  turning  out  or  per- 
mitting their  hogs  to  run  at  large  in  two 
subdivisions  of  Henderson  county,  Tex.,  iU- 
leging,  in  substaihce,  that  they  were  farmers 
and  owned  large  farms  situated  in  said  sub- 
divisions; that  appellants  were  turning  their 
hogs  out  and  permitting  them  to  depredate 
upon  their  crops;  jthat  the  stock  law  of  this 
state,  prohibiting  hogs  from  running  at  large, 
had  been  adopted  in  said  subdivisions  by 
elections  duly  held  in  the  years  1899  and 
1890;  that  appellees  were  without  adequate 
remedy  at  law,  and  unless  the  injunction 
prayed  for  was  granted  they  would  suffer 
irreparable  injury.  The  court  granted  a 
temporary  injunction  in  chambers  There- 
after, upon  a  final  hearing,  the  injunction 
was  perpetuated,  and  all  costs  adjudged 
against  appellants.  From  this  Judgment  ap- 
pellants perfected  an  appeal  to  this  court. 

[1]  It  is  contended  by  the  appellants  that 
both  the  elections  alleged  to  have  been  held 
for  the  purpose  of  putting  the  hog  law  in 
force  in  the  subdivisions  in  question  were 
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void,  and  the  Injnnctloii  Bhoxild  not  have  been 
granted,  because  the  respective  orders  of  the 
commissioners'  court  directing  said  elections 
to  be  held  were  to  determine  whether  "hogs, 
sheep,  or  goats",  should  be  prohibited  from 
running  at  large  in  said  subdiylsions ; 
whereas,  the  respectire  petitions  filed  prayed 
for  orders  to  determine  whether  "hogs,  sheep, 
and  goats*'  should  be  prohibited  from  run- 
ning at  large  in  said  subdiylsions.  Under 
the  facts  and  the  law  applicable  thereto,  this 
contention  must  be  sustained.  The  law  au- 
thorizing an  election  to  determine  whether 
hogs,  sheep,  or  goats  shall  be  prohibited  from 
running  at  large  in  the  subdivision  of  a 
county  is  a  quasi  local  or  special  law,  and 

'  depends  for  its  validity  upon  its  adoption  in 
conformity  with  the  law  x)ermi,tting  its  adop- 
tion. So  it  has  been  held,  in  passing  on 
local  option  statutes,  that  such  laws  must  be 
strictly  construed,  and  every  requisite  of  the 
statute,  as  to  the  petition,  order  of  election, 
and  other  proceedings  in  reference  thereto, 
must  be  complied  with,  or  the  election  would 
be  void.  Prather  v.  State,  12  Tex.  App.  401 ; 
Akin  V.  State,  14  Tex.  App.  142;  Ex  parte 
Kramer,  19  Tex.  App.  125.  In  the  last  case 
cited  it  was  held  that,  if  the  election  was  not 
conducted  in  accordance  with  the  require- 
ments of  law,  it  is  void,  and  not  merely  void- 
able, and  all  proceedings  had  under  and  by 
virtue  of  such  void  elections  absolutely  void, 
and  may  be  questioned,  not  only  directly,  but 
collaterally. 

The  statute  authorizing  an  election  of  the 
character  in  question  requires  that  a  petition 
therefor  be  filed,  specifying  distinctly  the 
class  of  animals  which  it  is  desired  to  re- 
strain from  running  at  large,  and  the  order 
for  the  electron  must  conform  to  the  petition. 
Ex  parte  Kimbrell,  47  Tex.  Or.  R.  333,  83  S. 
W.  382.  The  evidence  in  the  case  at  bar  dis- 
closes without  contradiction,  as  contended  by 
appellants,  that  the  orders  of  the  court  di- 
recting the  elections,  in  the  respective  sub- 
divisions Id  question,  were  to  determine 
whether  or  not  hogs,. sheep,  or  goats  should 
be  prohibited  from  running  at  large  in  said 

*  subdivisions,  and  that  the  petitions  prayed 
for  an  election  to  determine  whether  or  not 
hogs,  sheep,  and  goats  should  be  prohibited 
from  running  at  large  in  said  subdivisions. 
This  being  true,  the  orders  for  the  elections 
'  did  not  conform  to  the  petitions.  They  di- 
rected elections  to  be  held,  not  to  determine 
whether  hogs,  sheep,  and  goats  should  be 
prohibited  from  running  at  large,  but  wheth- 
er hogs,  sheep,  or  goats  should  be  so  pro- 
hibited, and  as  said  in  McElroy  v.  State,  39 
Tex.  Or.  R.  529,  47  S.  W.  359,  as  submitted 
and  voted  upon,  the  voter  necessarily  voted 
in  the  alternative,  and  it  is  therefore  im- 
possible to  determine  whether  they  intended 
to  prohibit  the  running  at  large  of  one  or  all 
kinds  of  said  stock.  In  other  words,  as  the 
inroposition  was  submitted  and  necessarily 
TOted  upon,  it  cannot  be  told  which  of  the 


classes  of  animals  mentioned  they  intended 
should  be  prohibited  from  running  at  large, 
whether  hogs,  sheep,  or  goats;  nor  can  it  be 
said  that  they  Intended  that  all  of  the  kinds 
mentioned  should  be  prohibited  from  nmning 
at  large. 

The  case  of  McBIlroy  v.  State,  supra,  Is  not 
in  conflict  with  the  case  of  Graves  v.  Rudd, 
26  Tex.  Civ.  App.  554,  65  S.  W.  63,  decided  by 
this  court.  In  the  latter  <!ase  the  election 
was  asked  to  determine  whether  horses, 
mules.  Jacks,  jeilnets,  and  cattle  should  be 
prohibited  from  running  at  large,  and  the 
petition,  order  for  the  election,  and  the  no- 
tices of  election  "used  the  words  *horseB, 
mules,  jacks,  jennets,  and  cattle,'  while  the 
order  declaring  the  result  of  the  election  used 
the  words  'horses,  mules,  jacks,  jennies,  or 
cattle.' "  As  thus  submitted.  It  is  absolutely 
certain  that  the  voter  voted  to  prohibit  all 
of  the  kinds  of  animals  named  in  the  peti- 
tion and  in  the  order  for  the  election  from 
running  at  large,  and  the  mere  erroneous 
use  of  the  word  "or"  in  the  order  declaring 
the  result  of  the  election,  made  after  the 
election  was  held,  could  in  no  way  roader  un- 
certain the  class  of  animals  which  the  voters 
intended  to  prohibit  from  running  at  large, 
or  otherwise  affect  the  validity  of  the  elec- 
tion. In  that  case  the  voters  voted  to  pro- 
hibit horses,  mules,  jacks,  Jennies,  and  cattle, 
not  horses,  mules,  jacks,  jennies,  or  cattle, 
from  running  at  large,  and  the  untrue  state- 
ment In  the  order  of  the  court  declaring  the 
result  of  the  election  could  not  operate  to 
render  the  election  void. 

[2]  It  is  further  contended  that  the  election 
of  1889  is  void,  for  the  reason  that  the  peti- 
tion praying  for  that  election  was  filed 
during  the  term  of  the  court  at  which  the 
order  directing  the  election  to  be  held  was 
made.  This  contention  is  also  well  taken« 
The  evidence  without  dispute  shows  that  the 
commi^ioners'  court  of  Henderson  county, 
at  which  the  order  was  made  authorizing  the 
election  of  1889,  convened  at  a  regular  term 
of  said  court  on  the  12th  day  of  August, 
1889,  and  that  the  petition  for  the  election, 
as  shown  by  the  file  mark  indorsed  thereon, 
was  filed  on  that  day;  that  it  was  acted 
upon  that  day,  and  the  election  ordered  to  be 
held  on  the  28th  day  of  September,  1889. 
The  statute  required  that,  upon  the  filing  of 
the  petition  for  stock  law  election,  the  com- 
missioners' court  should,  at  its  next  regular 
term  thereafter,  pass  an  order  directing  an 
election  to  be  held  in  the  particular  subdivi- 
sion described  in  the  petition,  on  a  day  to  be  ' 
designated  in  the  order,  not  less  than  30 
days  from  the  date  of  said  order.  This  stat- 
ute has  been  construed,  and  correctly  so,  to 
be  mandatory,  and  to  only  authorize  the  mak- 
ing of  the  order  at  the  next  regular  term  of 
the  commissioners'  court  after  the  filing  of 
the  petition;  that  a  petition  filed  during  the 
term  of  the  court  cannot  be  acted  upon  at 
that  term,  because  it  is  not  the  next  suoceed- 


Digitized  by  LjOOQIC 


Tex.) 


HALLUM  V.  COLEMAN 
(214  aw.) 


991 


lug  term  after  the  filing  thereof.  It  was  not 
competent,  therefore,  for  the  court  to  make 
the  order  for  the  election  of  1889  at  the  same 
term  the  petition  was  filed,  and,  having  made 
it  at  such  term,  the  same  was  a  nullity,  and 
the  election  held  under  and  by  virtue  of  it 
was  void.  CJox  v.  State,  88  S.  W.  812. 
The  appellees  contend  that — 

"The  marking  of  the  petition  'Filed*  is  a  mere 
clerical  act,  and  since  the  commisaloners'  court 
is  a  court  of  general  jurisdiction,  under  the 
Constitution,  in  the  particular  matter  then  in 
hand,  the  passing  of  the  order  and  its  observance 
for  30  years  being  shown,  it  will  be  presumed 
that  the  court  in  fact  investigated  this  question 
affecting  its  jurisdiction,  and  found  that  the 
petition  had  been  actually  filed  in  due  time." 

[3]  This  contention  cannot  be  maintained. 
It  may  be  conceded  that  the  indorsement  on 
the  petition  of  the  date  of  its  filing  is  not  con- 
clusive, and  that  the  court  would  be  au- 
thorized to  hear  evidence  aliunde  and  deter- 
mine the  date  it  was  placed  in  the  hands  of 
the  clerk  or  the  true  date  of  its  filing;  but 
it  does  not  appear  that  any  such  inquiry 
was  made  in  this  case.  The  file  mark  of  the 
petition  Is  the  only  evidence  of  the  date  of 
its  filing,  and  no  presumption  in  such  case 
can  be  indulged  that  it  was  actually  filed  at 
another  and  different  date,  and  prior  to  the 
term  of  the  court  at  which  the  order  of  the 
election  was  made. 

"When  the  record  is  silent  as  to  what  was 
done,  it  will  be  presumed  that  what  ought  to 
have  been  done  was  not  only  done,  but  rightly 
done.  But  when  the  record  states  what  was 
done,  it  will  not  be  presumed  that  something 
different  was  done."  Hunton  v.  Nichols,  65 
Tex.  217. 

'    [4]  The  fkct  that  80  years  had  elapsed  since 
the  order  was  made  directing  the  election  to 


be  held  does  not  alter  the  case.  If  the  peti- 
tion was  filed  at  the  term  of  court  at  which 
the  order  for  the  election  was  made,  the 
order  was  void,  and  it  could  not  be  vitalized 
by  the  lapse  of  years.  There  is  no  evidence 
in  the  record  before  us  that  the  election  of 
1889  has  been  recognized  as  a  valid  election 
for  any  period  of  time,  or  that  either  hogs, 
sheep,  or  goats  have  been  prohibited  from 
running  at  large  since  it  was  held.  On  the 
contrary,  the  only  evidence  bearing  upon  the 
question  of  whether  or  not  such  animals 
have  been  prohibited  from  running  at  large 
since  the  election  is  the  agreement  of  tlfe 
parties  "that  defendants  have  turned  their 
bogs  out  in  said  districts,  and  they  were 
running  at  large  therein  prior  to  the  granting 
of  the  injunction  herein."  This  tends  to 
show  that  the  election  in  question  has  not 
been  recognised  as  a  valid  election,  rather 
than  that  it  has  been.  It  does  not  appear 
here,  as  in  the  case  of  Railway  Co.  v.  Camp- 
bell, 105  S.  W.  539,  that  the  petition  was  left 
with  the  derk  of  the  court  before  the  term  of 
the  court  at  which  the  order  for  the  election 
was  nmde. 

There  are  several  other  reasons  urged  in 
appellants'  brief  why  the  judgment  of  the 
trial  court  In  perpetuating  the  injunction 
herein  should  be  held  to  be  erroneous,  but  the 
conclusions  we  have  reached  render  it  un- 
necessary to  discuss  and  decide  those  ques- 
tions. For  the  reasons  already  stated  the 
elections  upon  which  appellees  rely  to  justify 
the  court's  action  in  granting  and  perpetuat- 
ing the  injunction  restraining  appellants 
from  permitting  their  hogs  to  run  at  large 
are  void,  and  the  judgment  of  the  lower  court 
is  reversed,  and  judgment  here  rendered  for 
appellants. 

Reversed  and  rendered. 
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ABANDONMENT. 

See  Appeal  and  Error,  e=»762;    Attorney  and 
Client,  ^=5>143;    Landlord  and  Tenant,  <&=» 
110,   132,   161;   ^landamus.   <&=»167;    Mines 
and   Minerals,  ^=»77;    Railroads,   <3=»225. 
^=s>l  (Mo.)  The  defense  of  abandonment,  dis- 
associated  from   other   defenses   such   as   ad- 
verse possession  or  failure  to  pay  taxes,  has 
never    been    recognized    as    affecting    title    to 
real  property  at  common  law.— Powell  v.  Bow- 
en,  214  S.  W.  142. 

ABATEMENT  AND  REVIVAL 

See  Action,  «=»71;  Appeal  and  Error,  ^=> 
781;  Corporations,  ^=>90;  Depositions,  ®=» 
99. 


VI.  WAIVER  OF  GROUNDS  OF  ABATE- 
MENT AND  TIME  AND  MANNER 
OF  PUBADINO  IN  OENERAIi. 

^=>84  (Tex.Civ.App.}  Generally,  when  a  defend- 
ant answ^ers  in  bar  before  he  presents  his  dila- 
tory plea,  m  will  be  held  to  have  waived  his 
plea  of  privilege.— McClure  v.  Pair,  214  S.  W. 

ABSTRACTS  OF  TITLE. 

See  Vendor  and  Purchaser,  ^s»140,  143. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement. 

^=911(3)  (Tex.Civ.App.)  Where  a  broker  who 
had  rendered  services  under  a  contract  for  the 
sale  of  land  and  personalty,  received  a  check 
with  the. statement  that  the  amount  was  all  he 
ought  to  earn,  which  he  accepted  by  j?iving  no- 
tice that  he  accepted  it  only  as  commission  due 
on  the  sale  of  land,  and  not  for  commission  for 
the  sale  of  personal  property,  there  was  no  ac- 
cord and  satisfaction  of 'his  claim  for  compen- 
sation for  the  sale  of  personalty.— Hed  rick  v. 
McLaughUn,  214  S.  W.  985. 

ACCOUNT. 

See  Appeal  and  Error,  €=>639,  714,  839; 
Brokers,  ^=:»28;  Limitation  of  Actions,  ^=s> 
29,  41. 

I.   RIGHT  OF  ACTION  AND  DEFENSES. 

^=»8  (Tex.Civ.App.)  In  suit  by  the  buyer  of 
merchandise  to  recover  difference  between  what 
the  seller  had  agreed  to  account  for,  on  account 
of  sales  after  the  transaction,  but  before  pos- 
session changed,  and  what  he  actually  did  ac- 
count for,  merely  because  the  written  contract 
showed  the  seller  was  the  owner  prior  to  a  cer- 
tain datCj  he  was  not  necessarily  excused  from 
responsibility  for  what  he  had  disposed  of  pre- 
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viously,  there  having  been  an  oral  arrangement 
to  that  effect— Adams  t.  Sims,  214  S.  W.  838. 

n.   PROCEEDINGS  AND  RELIEF. 

<@=»I7(1)  (Tex.Civ.App.)  Petition  by  the  buyer 
of  merchandise  to  recover  from  the  seller  the 
difference  between  what  the  seller  had  agreed 
to  account  for,  on  account  of  sales  made  by 
him  after  the  transaction,  but  before  possession 
changed,  and  the  amount  which  he  had  actually 
accounted  for,  was  not  defective,  because  it  did 
not  state  whether  the  contract  between  the  sell- 
er and  buyer  was  oral  or  in  writing.— Adams  v, 
ISims,  214  S.  W.  838. 

ACCOUNT  STATED. 

See  Gaming,  ^=>25. 

^=::»8  (Mo.App.)  An  account  stated,  though 
presumptively  a  bindlne  obligation  on  the  part 
of  the  debtor  in  which  prior  transactions  in- 
volved are  merged,  is  not  absolutely  conclusive. 
— Elmore -Schultz  Grain  Co.  v.  Stonebraker, 
214  S.  W.  216. 

^=»l  I  (Mo.App.)  An  account  stated,  though 
presumptively  a  binding  obligation  on  the  part 
of  the  debtor  in  which  prior  transactions  in- 
volved are  merged,  is  not  absolutely  conclusive, 
and  the  settlement  may  be  impeached  for  fraud, 
accident,  or  mistake  inhering  therein. — Elmore- 
Schultz  Gruin  Co.  v.  Stonebraker,  214  S.  W. 
216. 

^=^15  (Mo.App.)  An  account  stated  presup- 
poses that  the  transactions  on  which  it  is 
based  are  not  illegal,  and  hence  the  defense 
that  the  transactions  were  illegal  and  void  is 
available.— Elmore -Schultz  Grain  Co.  v.  Stone- 
braker, 214  S.  W.  216. 

^=^19(3)  OIo.App.)  In  an  action  on  an  account 
stated,  evidence  held  sufficient  to  establish  the 
account  stated  as  alleged  in  the  petition.— El- 
more-Schultz  Grain  Co.  v.  Stonebraker,  214  S. 
W.  216. 

ACKNOWLEDGMENT. 

See  Curtesy,  ^=»11;    Estoppel,  ®=»19;    Ven- 
dor and  Purchaser,  ^=:»231. 

I.   NATURE   AND   NEOESSITT. 

^=96(3)  (Mo.)  Where  husband  and  wife  joined 
in  a  deed  of  conveyance  of  land  in  September, 
1882.  void  as  to  the  wife,  because  not  acknowl- 
edged as  required  by  Rev.  St.  1879,  §§  680,  G81, 
the  right  of  possession  for  the  husband's  life 
passed  and  vested  in  the  grantee.— Powell  v. 
Bowen,  214  S.  W.  142. 


H.  TAKING  AND   CERTIFICATE. 

€=:>37(2)  (Mo.)  A  deed  to  land  executed  by  a 
husband  and  wife  in  September.  1882.  was  ab- 
solutely void  under  Rev.  St.  1879.  §§  680,  681, 
where  the  officer  taking  the  acknowledgment 
did  not  examine  the  wife  separate  and  apan 
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from  her  husband  and  so  certify  in  the  certificate 
of  acknowledgment,  and  further  certify  that  the 
wife  executed  such  conveyance  freely  and  with- 
out compulsion  or  undue  influence  of  her  hus- 
band.--PoweU  v.  Bowen,  214  S.  W.  142. 

ACTION. 

See  Abatement  and  Revival;  Dismissal  and 
Nonsuit. 

H.   NATURE  AND  FORM. 

^=:»30  (Tex.  Giv.  App.)  At  common  law  the 
breaking  of  the  close  of  another  would  give  an 
action  in  trespass,  while  for  creating  a  nui- 
sance the  action  would  be  case.— Trinity  Port- 
land Cement  Co.  v.  Horton,  214  S.  W.  510. 

IV.  COMMENCEMENT,  PROSECUTION, 
AND    TERMINATION. 

^s»7l  (Mo.)  Before  defendant  may  abate  a 
case  by  complying  with  the  demands  of  the 
petition,  he  must  comply  with  all  such  de- 
mands, including  the  payment  of  the  costs.-^ 
Stegmann  v.  Weeke,  214  S.  W.  134. 

^      ACTION  ON  THE  CASL 

See  Action,  ^=:»30. 

ADJOINING  LANDOWNERS. 

See  Adverse  Possession,  ^s»66;  Boundaries; 
Ejectment,  «=»127,  142;  Gifts,  <®=5>25; 
l^lines  and  Minerals,  ^s»47. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADOPTION. 

See  Specific  Performance,  ^=:»117. 

.^=»I7  (Mo.)  To  sustain  an  alleged  oral  contract 
to  adopt,  the  proof  must  be  so  clear,  cogent,  and 
convincing  as  to  leave  no  doubt  in  the  mind  of 
the  chancellor,  not  only  that  the  contract  was 
made,  but  that  the  particular  contract  averred 
was  made.— Arfstrum  v.  Baker,  214  S.  W.  859. 
Evidence  held  insufficient  to  show  an  oral 
contract  to  adopt  infants.— Id. 

ADULTERY. 

See  Criminal  Law,  ^=»511,  1144;   Names,  ^s» 

14. 
®=?>7  (Tex.Cr.App.)  An  information  and   com- 
plaint for  adultery  held  sufficient.— Halbadier  v. 
State,  214  S.  W.  349. 

ADVERSE  POSSESSION. 

See  Abandonment,  ^=»1;  Appeal  and  Error, 
t®=»934;  Ejectment,  «=»4,  110;  Trial,  <©==> 
191;  Vendor  and  Purchaser,  ^s»130,  140, 
239;    Waters   and  Water   Courses,   €=>190. 

I.   NATURE   AND   REQITISITES. 
(F)  Hostile  Charaeter  of  Posseaalon. 

^=»63(4)  (Mo.)  Where  the  owner  of  land  con- 
veys it  to  make  her  continuity  of  possession 
after  the  delivery  of  deed  the  basis  of  an  ad- 
verse holding,  she  must  by  word,  acts,  or  con- 
duct apprise  the  grantee  that  she  claims  title 
and  posscssiou  against  the  covenants  of  her 
deed,  and  the  mere  refusal  to  pay  rent  after  one 
or  two  payments  is  not  enough. — Barada-Ghio 
Real  Estate  Co.  v.  Keleher.  214  S.  W.  961. 
^=366(1)  (Mo.)  Landowner,  who  held  posses- 
sion of  a  portion  of  adjoining  owners'  land  in- 
tending to  claim  merely  to  the  true  line  and 
subject  to  its  subsequent  ascertainment,  did 
not  acquire  title  to  such  land  by  adverse  pos- 
session.—J  amep  v.  Devine.  214  S.  W.  150. 
^=>67  (Tex.Civ.App.)  Entry  into  possession  of 
laud  under  a  contract  of  exchange  not  accom- 


panied by  a  deed  starts  the  statute  of  limita- 
tion in  favor  of  the  person  so  entering.— Bryan 
V.  Ross.  214  S.  W.  524. 

^=>82  ^Tex.Civ.App.)  Where  plaintiffs  had  un-. 
broken  possession  of  the  land  in  suit  from  Au- 
gust, 1909,  until  September,  1915,  for  them  to 
perfect  title  under  the  five-year  statute  of  lim- 
itation (Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  5674),  it  was  not  necessary  that  their 
deeds  be  of  record;  they  holding  under  a  deed 
to  their  predecessor  didy  registered  within  the 
meaning  of  the  statute.— Settegast  v.  Floyd,  214 
S.  W.  &6. 

(Q)  Parmcat   of   Taxes. 

^s»94  (Tez.Clv.App.)  Payment  of  taxes  on  the 
land  in  suit  by  plaintiffs  for  the  years  held  by 
them,  though  taxes  were  not  paid  every  year 
before  becoming  delinquent,  held  a  full  compli- 
ance with  the  five-year  statute  of  limitations. — 
Settegast  v.  Floyd,  214  S.  W.  686. 

n.   OPERATION  ANB  EFFECT. 
(A)  Extent  of  Possession. 

^=»98  (Tex.Civ.App.)  Where*  one  having  a  deed 
to  land  took  actual  possession  of  part  of  a 
20-acre  tract,  all  outside  the  calls  of  his  deed, 
making  adverse  claim  to  all  of  it,  his  adverse 
possession  extended  to  all  the  tract,  provided 
his  claim  was  of  sufiBcient  notoriety:  the  true 
owner  not  having  actual  possession  of  any  of 
his  land,  so  that  rule  giving  priority  to  hlR 
constructive  possession  had  no  application,  and 
this  though  the  adverse  occupant  erroneously 
believed  his  deed  covered  the  tract.— Woodley 
V.  Becknell.  214  S.  W.  932. 

m.  PI^ADING,  EVIDENCE,  TBIAI.. 
AND  REVIEW. 

<@=s>|IO(l)  (Tex.(]iiv.App.)  Where  petition  in 
trespass  to  try  title  set  up  adverse  possession 
under  instrument  not  describing  any  locatable 
land  and  did  not  allege  that  plaintiff  entered  on 
any  certain  described  land  and  hj^  same  ad- 
versely, petition  is  insuflScient.— School  Trus- 
tees of  EJastland  CJounty  v.  Hilliard,  214  S.  W. 
579. 

Wm4(1)  (Ky.)  Evidence  held  to  show  that 
plaintiffs  and  their  ancestor  had  been  in  actual 
adverse  possession  of  land,  claiming  it  as  their 
own  and  exercising  acts  of  ownership  to  weU- 
defined  boundary  line,  for  sufficient  period  of 
time  to  give  them  title  by  adverse  possession. — 
Combs  V.  Combs,  214  S.  W.  894. 

AFFIDAVITS. 

See  Appeal  and  Error,  ^=s>361,  367,  716,  1199; 
Criminal  Law,  <$=»734,  814,  1128,  ll44;  In- 
junction, €=>146:  New  Trial,  ^=s>99,  150; 
Pleading,  ^=>86,  111,  291,  298,  333. 

AGE 

See  Criminal  Law,  ^=»444,  734. 

AGENCY. 

See  Principal  and  Agent. 

ALTERATION  OF  INSTRUMENTS. 

^=»24(1)  (Mo.)  Where  a  change  in  a  deed  was 
made  while  it  was  in  the  exclusive  possession 
of  the  first  life  tenant  and  before  the  grante«« 
from  whom  defendants  deraigned  their  titln 
came  into  possession  of  the  deed  or  of  the  pi«- 
tate  granted,  the  change  must  be  considered  sn 
made  by  a  stranger  to  the  deed  so  far  as  it 
conveyed  title  to  the  remaindermen,  and  as  to 
them  is  a  spoliation  and  not  an  alteration ; 
hence  the  deed  is  admissible  in  evidence  on  ht^ 
half  of  defendants,  grantees  of  the  remainder- 
i  men.— Hudspeth  y.  Grumke,  214  S.  W.  865. 
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ANIMALS. 

See  Appeal  and  Error,  ^=»1064;  Carriers,  ^ss 
215-230:     Constitutional   Law.    <8»62.   27S: 
Eminent   Domain,    ^s=>2;     Evidence,    ^=»83; 
Justices  of  the  Peace,  €=»174;    Negligence, 
«s=>15;     Principal    and    Agent,    <8»71,    79- 
Railroads,    <d=>282,    413-440;     Sales,    <@3>7; 
Statutes,     ^=»283;      Telegraphs     and    Tele- 
phones, <e»20:    Trial,  <8=»2eO,  351. 
«=»29  (Tex.Civ^pp.)  Rev.  St.  1911,  art  7312 
et  seq.  (creating  live  stock  sanitary  board),  as 
amended  by  Acts  35th  Leg.   (Reg.  Sess.)  c.  60, 
and  Acts  35th  Leg.  (1st  CaUed  Sess.)  c.  12  (Ver- 
non's Ann.  Civ.  St.  Supp.  1918,  art.  7314  et 
seq.),    is   constitutional.— Serres   v.    Hammond, 
214  S.  W.  596. 

«=»50(2)  (Tex.Civ.App.)  Election  for  adoption 
of  the  stock  law  for  subdivision  of  county  was 
void ;  the  statute  requiring  the  petition  for  elec- 
tion to  s][»ecify  the  classes  of  animals  desired  to 
be  restramed  and  the  order  for  election  to  eon- 
form  to  the  petition,  whereas  the  petition  speci- 
fied I  hogs,  sheep,  "and"  goats,  and  the  order 
hogs,  sheep,  "or"  goats.— HaUum  v.  Coleman, 
214  S.  W.  989. 

Where  order  for  election  for  adoption  of  stock 
law  in  a  subdivision  of  a  county  was  made  at 
the  term  of  the  commissioners  court  during 
which  the  petition  was  filed,  instead  of  at  the 
next  term,  as  required  by  the  statute,  election 
was  void. — Id. 

Order  of  commissioners'  court,  under  which 
election  for  adoption  of  a  stock  law  in  a  sub- 
division of  a  county  was  held  void  because 
made  contrary  to  statute,  at  the  same  term  that 
petition  was  filed,  could  not  be  vitalized  by  lapse 
of  years.— Id. 

ANNUITIES. 

See  Perpetuities,  ^=»4.. 

APPEAL  AND  ERROR. 

See  Certiorari;  Courts,  ^=s>231,  247;  Crimi- 
nal Law,  <d=>1087-1177;  Exceptions,  Bill  of; 
Injunction,  ^=»7;  Judgment,  €=>338;  Jus- 
tices of  the  Peace,  «=»135,  176,  178;  Plead- 
ing, ^=^34;'  Prohibition,  ^=»9. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

I.  NATURE  Ain>  FORM  OF  REMEDY. 

^=s>l  (Mo.App.)  Since  the  right  of  appeal  is 
purely  statutory,  appellate  court  acquires  no 
jurisdiction  until  the  statutory  conditions  have 
been  substantiallv  complied  with.— Waller  v. 
Robertson  Transfer  Co.,  214  S.  W.  267. 
^ss>\^l)  (Ky.)  Where  appeal  is  dismissed  on 
appellee's  motion  because  of  appellant's  failure 
to  file  transcript  within  required  time  under 
Civ.  Code  Prac.  §  738,  clerk  of  Court  of  Ap- 

Jeals  may  grant  another  appeal.— McCorn^ick  v. 
ones,  214  S.  W.  881. 
«=»I4(4)  (Ky.)  Under  Civ.  Code  Prac.  §  755,  a 
cross-appeal  will  only  be  allowed  an  appellee 
against  an  appellant,  and  is  not  permissible 
against  a  coappollee;  'the  only  remedy  for  an 
appellee,  dissatisfied  as  to  a  judgment  against 
him  by  a  coappellee,  being  by  original  ap- 
peal.—City  of  Henderson  v.  Redman,  214  S.  W. 
809. 

Relief  by  cross-appeal  against  a  coappellee 
will  be  denied  on  final  hearing,  although  the  mo- 
tion   was   previously   granted.— Id. 

V.  PRESENTATION  AND  RESERVA- 

TION  IN   LOWER   OOURT   OF 

GROUNDS   OF   REVIEW. 

(A)  Issaeii  and  diientlons  In  Lower  Court. 

<©=»I7I(1)  (Mo.App.)  Where  an  action  against 
a  street  car  company  by  plaintiff,  who  was 
shoved  from  the  front  platform  of  a  car  by 
the   motorman,   was  tried   on  the   assumption 


that  the  motorman  was  acting  within  the 
scope  of  bis  authority,  the  theory  cannot  be 
changed  on  appeal.— -Kennelly  v.  Kansas  City 
Rys.  Co.,  214  S.  W.  237. 

(B)  Objections  and  Motions,  and  Rnllnys 
Thereon. 

^=>20l(2)  (Tex.Civ.App.)  Assignment  of  er- 
ror complaining  of  court's  action  in  eliciting 
certain  testimony  will  not  be  considered  on 
appeal,  where  no  objectioi^  was  made  to  mat- 
ter complained  of  at  time  of  trial.- Donoho  v. 
Carwile,  214  S.  W.  653. 

^=»205  (Mo.)  Where  no  offer  of  proof  was 
made,  alleged  errors  in  sustaining  objections  to 
Questions  asked  a  witness  cannot  be  reviewed, 
— Arfstrum  v.  Baker,  214  S.  W.  859. 
^=»207  (7ex.Civ.App.)  Where  court  fails,  on 
its  own  motion,  to  confine  counsel  strictly  to 
the  evidence,  under  court  rules  39  and  41  (142 
S.  W.  zx),  the  opposing  counsel  has  the  privi- 
lege of  presenting  his  point  of  objection,  but 
is  not  required  to  do  so  to  subsequently  avail 
himself  tnereof.— Western  Indemnity  Co.  v. 
MacKechnie,  214  S.  W.  456. 
<S=»2l5(l)  (Tex.Civ.App.)  By  Vernon's  Sayles* 
Ann.  Civ.  St  1914,  art.  1971,  all  objections  to 
the  charge,  not  made  and  presented  to  the  court 
before  the  charge  was  read  to  the  jury,  are 
waived,  and  may  not  be  considered  on  appeal 
to  hav«  constituted  fundamental  error.— Mynatt 
V.  Agee,  214  S.  W.  935. 

^=9216(1)  (Tez.CivJLpp.)  Failure  to  give  in- 
structions will  not  be  considered  on  appeal, 
where  no  objection  to  main  charge  was  made 
on  ground  that  it  did  not  contain  such  in- 
struction, and  no  special  charge  was  tendered. 
—Donoho  V.  Carwile,  214  S.  W.  553. 
^=?>2I6(2)  (Mo.)  Appellant  could  not  complain 
that  instruction  for  plaintiff  appellee,  to  the 
effect  that,  although  plaintiff  must  prove  his 
case  by  a  preponderance  of  evidence,  such 
preponderance  does  not  mean  the  greatest 
number  of  witnesses,  etc.,  should  have  been 
qualified  by  the  condition  "if  the  witnesses 
were  equally  reliable  or  trustworthy,"  then 
such  preponderance  would  be  the  greatest 
number;  appellant  having  asked  no  qualifying 
instruction.— Hulse  v.  St.  Joseph  Ry.  Co.,  214 
S.  W.  150. 

^=s>23l(3)  (Mo.)  An  objection  to,  and  motion 
to  strike  out,  evidence  in  general  terms  with- 
out assigning  a  reason,  presents  no  question 
for  appellate  review.— Threadgill  v.  United 
Rys.  Co.  of  St.  Louis,  214  S.  W.  161. 
^=>23l(3)  (Tex.Civ.App.)  Assignment  of  error 
complaining  of  aamission  of  evidence  will  not 
be  reviewed  on  appekl,  where  the  evidence 
was  objected  to  without  ground  of  objection 
being  specified.— ponoho  v.  Carwile,  214  S.  W. 
653. 

^=>23l(5)  (Tex.Civ.App.)  Where  there  was  no 
objection  that  evidence  which  was  otherwise 
adniissible  was  secondary  evidence,  the  errone- 
ous exclusion  of  such  evidence  on  insufficient 
objections  cannot  be  justified  in  the  appellate 
court  on  the  ground  that  it  was  secondary 
evidence.— Watkins  v.  Hines.  214  S.  W.  663. 
<©=::»23l(9)  (Tex.Civ.App.)  Defendflnt  nppel- 
lant*s  failure  to  present  a  particular  objection 
to  a  charge  waives  his  right  to  urge  such  ob- 
jection on  appeal,  and  commits  him  to  an  ap- 
proval of  the  language  thereof  so  that  he  is 
in  no  position  to  complain  of  the  refusal  of  a 
requested  instruction  drawn  to  cover  the  par- 
ticular objection.— Graves  v.  Haynes,  214  S. 
W.  665. 

^=>237(2)  (Mo.App.)  Where  no  objection  was 
interposed  to  testimony  before  it  was  elicited 


and  there  was  no  motion  to  strike,  the  appel- 
late court  cannot  review  the  propriety  of  the 
admission  of  such  testimony. — Tillery  v.  Har- 


vey, 214  S.  W.  246. 

(tj)    Bxceptlona. 
^=9248  (Mo.App.)  A  point  as  to  which  no  ex- 


ceptions were  saved  is  not  available  on  app< 
—Bright  V.  Sammons,  214  S.  W.  425. 
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^=»280  (Mo.)  Where  a  question  was  abandon- 
ed after  objection  and  exception,  and  witness 
answered  a  somewhat  similar  question  by  court 
to  which  no  objection  or  exception  was  taken, 
there  was  no  reviewable  error.— Threadgill  v. 
United  Rys.  Co.  of  St.  Louis,  214  S.  W.  161. 

(D)   Motionn  for   Neir  Trial. 

^=>30l  (Mo.App.)  An  error  not  n>entioned  in 
the  motion  for  new  trial  cannot  be  considered 
on  appeal.— Russo  t.  Brooks,  214  S.  W.  429. 
e=>302(4)  (Mo.App.)  Under  Rev.  St.  1909,  § 
1841,  an  alleged  error  in  an  instruction  for 
plaintiff  was  not  subject  to  review,  where  the 
only  assignment  of  error  in  defendant's  mo- 
tion for  new  trial  was  that  "the  court  erred 
in  giving  improper  instructions  to  the  jury 
requested  by  plaintifif."— Bright  v.  Sammons, 
214  S.  W.  425. 

^=:>302(5)  (Mo.)  Objections  to  the  verdict  in 
a  motion  for  a  new  trial  merely  stating  that 
such  verdict  was  "against  the  evidence '  and 
"against  the  law"  are  insufficient  to  permit  a 
review  of  the  evidence  by  the  appellate  court 
to  show  the  verdict  was  excessive  or  inade- 
quate or  unsupported  in  any  respect  by  the  evi- 
dence or  erroneous  in  any  specific  particular. 
-Bond  V.  Williams,  214  S.  W.  202. 

VII.    REQUISITES  AND  PROCEEDINGS 
FOR   TRANSFER   OF   CAUSE. 

(B)  Petition    or    Prayer,    Allow»nee,    and 

Certificate  or  Affidavit. 

®=>36l(4)  (Mo.)  An  affidavit  for  appeal  is  not 
fatally  defective  because  it  stated  that  re- 
spondent, instead  of  appellant,  had  been  ag- 
grieved by  the  decision  below,  since  the  mis- 
take in  naming  the  aggrieved  party  will  be 
disregarded  as  a  clerical  error.— Williams  v. 
St.  Joseph  Artesian  Ice  &  Cold  Storage  Co., 
214  S.  W.  385. 

«®=>367  (Mo.App.)  On  appeal  by  a  corporation, 
affidavit  that  corporation  believes  that  it  is  ag- 
grieved by  the  judgment,  or  decision  of  the 
court,  is  not  a  compliance  with  Rev.  St.  1909, 
I  2040,  requiring  affidavit  that  "affiant  believes 
that  the  appellant  is  aggrieved'*;  it  being  im- 
possible for  affiant  to'  know  what  the  cor- 
S oration  believes  on  the  subject.— Waller  v. 
Lobertson  Transfer  Co.,  214  S.  W.  267. 

IX.  SUPERSEDEAS  OR  STAT  OF  PRO* 

CEEDIN6S. 

^=»468  (Mo.App.)  Where  order  was  made  al- 
lowing defendants  10  days  after  the  close  of  the 
April  term,  1915,  to  file  appeal  bond,  and  such 
term  ended  June  4th,  the  10  days  expired  June 
4L4th,  and  a  bond  not  filed  until  June  15th  was 
not  filed  in  compliance  with  Rev.  St.  1909,  § 
2042,  and  hence  did  not  operate  as  a  superse- 
deas.—American  Surety  Co.  of  New  York  v. 
Steflfen,  214  S.  W.  806. 

X.  RECORD  AND   PROCEEDINGS   NOT 

IN  RECORD. 
(B)   Scope  and  Contents  of  Record. 

^=>523(1)  (Ky.)  Where  a  deposition  was  in  fact 
with  the  papers  in  the  case  at  all  times  since 
its  inception,  and  was  treated  and  considered  by 
all  parties  as  having  been  filed,  it  must  be  con- 
sidered on  appeal  as  part  of  the  record  in  the 
case,  and  should  have  been  embodied  in  the  tran- 
script as  such  by  the  clerk,  although  no  formal 
order  was  made  filing  it  in  the  case.— Robertson 
V.  Robortson's  Adm'r,  214  S.  W.  972. 
^=»523(1)  (Tenn.)  To  enable  the  Supreme  Court 
to  review  the  alleged  improper  exclusion  of 
an  answer  to  an  interrogatory  in  a  witness* 
deposition,  it  is  necessary  that  the  deposition 
be  made  part  of  the  record  by  a  bill  of  excep- 
tions.—Bejach  V.  Colby,  214  S.  W.  869. 

(C)  Necessity  of  Bill  of  Bxceptiona,  Case, 

or   Statement   of  Facts. 

^=»544(1)  (Ark.)  Where  lower  court  set  aside 
judgment    after    adjournment    of    term,    and 


subsequently  re-entered  judgment,  there  was 
no  showing  of  error  on  appeal  from  judgment 
of  re-entry,  in  absence  of  bill  of  exceptions. — 
Baxley  v.  Watson,  214  S.  W.  67. 
®=?>544(2)  (Ky.)  In  the  absence  of  a  bill  of  ex- 
ceptions, the  only  question  for  consideration 
is  whether  the  pleadings  support  the  judgment. 
— McNeal's  Adm'r  v.  Norfolk  &  W.  Ry.  Co., 
214  S.  W.  888. 

^=>553(1)  (Ark.)  Bill  of  exceptions  is  neces- 
sary, even  though  record  shows  motion  for 
new  trifil  was  filed,  passed  upon,  and  overruled, 
except  where  face  of  record  shows  error.— 
Baxley  v.  Watson,  214  S.  W.  67. 
^=»554(3)  fArk.)  Where  no  error  appears  on 
the  face  or  the  judgment,  it  will  be  affirmed, 
in  absence  of  bill  of  exceptions.— Baxley  v. 
Watson,  214  S.  W.  67. 

(D)   Contents,    Makinar*   and   Settlement   ot 
Case  or  Statement  of  Facts. 

^=»569(2)  (Tex.Civ.App.)  Where  no  statement 
of  facts  appeared  in  the  record,  instruments 
incorporated  in  the  transcript  which  were  not 
agreed  to  by  attorneys,  nor  approved  by  the 
court  as  statements  of  fact,  nor  attached  to 
the  pleadings  in  the  trial  court,  cannot  be  con- 
sidered.—Anderson  V.  Cossey,  214  S.  W.  624. 
^=:>569(2)  (Tex.Civ.App.)  Where  in  the  tran- 
script of  the  case  certain  documents  appear 
which  purport  to  be  the  records  of  a  former 
suit  introduced  in  evidence,  but  which  are  not 
agreed  to  by  counsel,  nor  approved  by  the 
court  as  a  true  statement  of  the  evidence 
introduced,  such  documents,  on  appeal,  cannot 
be  given  consideration  as  a  statement  of  facts. 
—Scaling  ▼.  Collins,  214  S.  W.  624. 

(F)   Making,   Form,  and   Reanlsltes   of 
Transcript  or  Return. 

®=36Cri  (Tex.Civ.App.)  That  a  statement  of 
facts  should  not  be  included  in  the  transcript, 
but  the  original  statement  of  facta  sent  up  to 
the  appellate  court,  with  the  agreement  of 
counsel  thereto  and  approval  of  the  judge,  al- 
so applies  in  appeals  from  the  county  court 
to  the  Court  of  Civil  Appeals.— Scaling  y.  Col- 
lins, 214  S.  W.  624. 

(I)    Defects,    Objections,   Amendment,  mad 
Correction. 

€=»639(1>  (Mo.App.)  Where  defendant  failed 
to  embody  anywhere  in  his  abstract  the  peti- 
tion or  account  which  was  the  foundation  of 
the  case  which  was  begun  in  justice  court,  ap- 
peal must  be  dismissed.— Rund  Mfg.  Co.  ▼. 
Laederich,  214  S.  W.  239. 
<g=:»654  (Ky.)  It  is  the  practice  of  the  Court  of 
Appeals  to  permit  an  appellee  at  any  time  be- 
fore final  decision  to  supply  omitted  portions 
of  the  record  which  the  appellant  has  failed  to 
bring  up  on  appeal,  and  which  are  essential  to 
the  correct  decision  of  the  case.— Robertson  v. 
Robertson's  Adm'r,  214  S.  W.  972. 
<©=»655(2)  (Ky.)  Where  bill  of  exceptions  was 
not  signed  by  the  trial  judge,  it  is  no  bill  at  all, 
and  cannot  be  coiisidered,  and  no  motion  to 
strike  it  before  the  case  is  submitted  is  neces- 
sary.—McNeal's  Adm'r  v.  Norfolk  &  W.  By. 
Co.,  214  S.  W.  888. 

(J)    Conclusiveness    and    Dffect,    Impeaeh- 
inii;   and  Contradicting. 

^=>662(3)  (Tex.Civ.App.)  Where  the  qualifica- 
tion of  a  bill  of  exceptions  by  the  trial  judge 
contradicts  a  statement  of  appellant's  coun- 
sel in  the  body  of  the  bill,  the  facts  stated  in 
the  qualification  will  control.— Conner  v.  Mc- 
Afee, 214  S.  W.  646. 

(K)  Q,nestlons  Presented  for  Revleir. 

<g=:»692(l)  (Ky.)  In  a  will  contest,  where  a 
witness  was  asked  whether  or  not  he  gave  tes- 
tator the  same  treatment  for  cancer  that  he  gave 
another  person,  in  the  absence  of  avowal  as 
to  what  the  witness  would  have  said,  had  ob- 
jection not  been  sustained,  the  exclusion  of  the 
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evidence  is  not  reviewable.— Tanner  v.  Grace, 
214  S.  W.  824. 

^=9694(1)  (Tez.Giv.App.)  An  assignment  of  er- 
ror to  the  effect  that  a  finding  of  the  jury  was 
not  supported  by  the  evidence  and  was  against 
the  uncontroverted  testimony  must  be  overruled, 
where  the  appellate  court,  by  reason  of  the  wit- 
nesses having  referred  to  maps,  etc.,  when  tes- 
tifying, cannot  determine  from  the  statement  of 
facts  that  the  answers  were  not  sustained.— San 
Jacinto  Rice  Co.  v.  Ulrich,  214  S.  W.  777. 

(li)   Matters  Ifot  Apparent  of  Record. 

^=>7I4(1)  (Tex.Civ.App.)  On  appeal  in  a  tax 
judgment  case,  the  Court  of  Civil  Appeals  will 
not  consider  a  city  map,  and  assertions,  not 
contained  in  statement  of  facts,  designed  to 
show  that  city  contained  no  such  block  or 
street  as  tax  assessment  described.— Garza  v. 
Cify  of  San  Antonio,  214  S.  W.  488. 
^=»7I4(5)  (Mo.)  The  printing  of  a  judgment  in 
another  cause  in  appellant's  brief  does  not  nut 
it  in  the  record. — Ammerman  v.  Linton,  214 
S.  W.  170,  174. 

^=»7I4(6)  (Mo.App.)  As  an  officiars  certificate 
is  not  evidence  of  any  fact  beyond  that  which 
the  law  requires  him  to  certify,  the  clerk*8 
certified  copy  of  the  judgment  and  order  al- 
lowing an  appeal  cannot  cure  the  omission  of 
the  abstract  to  contain  the  petition  or  account 
which  was  the  foundation  of  the  action  that 
was  begun  in  justice  court;  for  the  statute 
only  requires  the  clerk  to  certify  the  judg- 
ment and  order  allowing  appeal.— Rund  Mfg. 
Co.^v.  Laederich,  214  S.  W.  239. 
^=>7I5(2)  (Mo.App.)  In  personal  injury  case, 
an  affidavit  to  the  effect  that  no  insurance 
company  was  interested  in  the  defense,  and 
that  plaintiff's  counsel  knew  this,  which  affi- 
davit was  appended  to  and  filed  with  defend- 
ant's motion  for  new  trial,  did  not  preserve 
such  matters  for  review. — Bright  v.  Sammons, 
214  S.  W.  425. 

XI.   ASSIGNBIENT  OF  ERRORS. 

<8S»7I9(1)  (Mo.)  Under  Rev.  St.  1909,  8  2080, 
and  Supreme  Court  Rule  15  (198  S.  W.  vi), 
constitutional  question  raised  below  held  waived 
on  appeal  by  failure  of  appellant  to  assign  er- 
ror.—State  ex  rel.  Crow  v.  Carothers,  214  S. 
W.  857. 

«=>7I9(6)  (Tex.Civ.App.)  The  appellate  court 
cannot,  in  the  absence  of  an  assignment  of 
error,  review  a  finding  that  plaintiff  was  con- 
tributorily  negligent  as  being  unsupported  by 
the  evidence,  such  error  not  being  fundamen- 
tal.—Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Cook, 
214  S.  W.  539. 

€=>7I9(7)  (Tex.Civ.App.)  There  being  no  as- 
signment complaining  of  refusal  to  submit  a 
correct  instruction  of  the  issue  of  fraud  it  is 
unnecessary  for  the  court  on  appeal  to  decide 
whether  the  evidence  is  sufficient  to  raise  such 
issue.— Anders  v.  California  State  Life  Ins. 
Co.,  214  S.  W.  497. 

«=»7I9(8)  (Tex.Civ.App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  1612,  a  find- 
ing of  fact  will  not  be  reviewed  on  appeal  in 
a^^.once  of  assignment  of  error  attacking  the 
finding.— Lovelady  v.  County  Board  of  School 
Trustees,  214  S.  W.  622. 
«&»733  (Tex.Civ.App.)  The  question  of  suffi- 
ciency of  the  proof  to  sustain  the  findings  of 
fact  cannot  be  raised  in  assignments  of  error 
merely  attacking  the  judgment  for  lack  of 
such  proof.— Morrison  v.  Neely,  214  S.  W. 
586. 

t®=»742(5)  (Tex.Civ.App.)  Where  the  assign- 
ment of  error  complained  of  refusal  to  give 
peremptory  instruction  for  defendant  on  the 
sole  ground  that  the  negligence  was  not  shown 
to  be  the  proximate  cause  of  the  injury,  prop- 
ositions that  the  evidence  showed  contributory 
negligence  are  not  germane  to  the  assign- 
ment and  cannot  be  considered. — Galveston,  H. 
&  S.  A.  Ry.  Co.  v.  Cook.  214  S.  W.  539. 


^=»754(1)  {Tex.Civ.App.)  In  an  action  against 
several  defendants,  where  evidence  was  in- 
troduced by  plaintiff  against  all  of  the  defend- 
ants, but  the  court  ruled  that  it  was  not  ad- 
missible against  certain  defendants,  refusal 
of  the  court  to  submit  certain  issues  raised  by 
such  evidence  is  not  ground  for  reversal  as 
far  as  the  defendants  against  whom  the  co^t 
ruled  the  evidence  was  not  admissible  are  cok- 
cemed,  where  there  is  no  assignment  of  error 
in  the  brief  bringing  up  for  review  the  action 
of  the  court  in  ruling  on  the  admissibility  of 
the  evidence,  although  such  ruling  was  except- 
ed to.— Croom  v.  Croom,  214  S.  W.  735. 

XII.   BRIEFS. 

^=^76 1  (Mo.App.)  Brief  containing  a  long  list 
of  authorities,  but  no  points  so  as  to  give 
court  any  idea  of  the  legal  questions  involved 
or  points  relied  upon  or  complained  of  by  ap- 
pellant, is  not  a  sufficient  compliance  with 
Rev.  St.  1909.J  3941,  and  Court  Rules  15  and 
16*  (169  S.  W.  xiii.  xiv),  requiring  brief  to 
contain  "points  and  authorities."— Waller  v. 
Robertson  Transfer  Co.,  214  S.  W.  267. 
C=»762  (Ark.)  It  is  contrary  to  the  rules  of 
the  Supreme  Court  to  fiU  a  reply  brief  as- 
signing as  error  the  action  of  the  trial  court 
in  several  respects  not  argued  in  the  party's 
brief;  for,  if  counsel  omits  to  argue  any  as- 
signment in  his  original  brief,  it  must  be 
treated  as  waived  or  abandoned,  unless  per- 
mission to  amend  brief  is  asked  and  granted 
for  good  cause  before  submission.- Common- 
wealth Public  Service  Co.  v.  Lindsay,  214  S. 
W.  9. 

Xin.  DISMISSAIi,  IXntTHDRAWAL,  OR 
ABANDONMENT. 

<©=>78l(2)  (Mo.)  In  suit  to  enjoin  city  commis- 
sioner of  weights  and  measures  from  destroy- 
ing boxes  used  by  plaintiffs  under  authority 
of  an  ordinance  claimed  to  be  invalid,  the  ac- 
tion of  the  lower  court  in  dismissing  the  bill 
will  not  be  sustained  on  the  ground  that  the 
question  is  a  moot  one  because  after  the  cas^ 
was  submitted  the  objectionable  sections  of 
the  ordinance  were  repealed  and  others  en- 
acted in  lieu  thereof,  so  that  there  is  no 
longer  possibility  of  attempt  to  enforce  them. 
where  the  bill  was  dismissed  at  plaintiffs, 
costs,  although  it  appeared  that  defendant  in- 
tended to  continue  to  destroy  plaintiffs'  box- 
es; for,  before  defendant  may  abate  a  case  by 
complying  with  the  demands  of  the  petition, 
he  must  comply  with  all  such  demands  includ- 
ing the  payment  of  the  costs.— Stegmann  v. 
Weeke,  214  S.  W.  134. 

<®=»797(3)  (Ky.^  Wherp  appellant  failed  to  file 
transcript  withm  required  time  under  Civ.  Code 
Prac.  §  738,  appellees  could  have  obtained  a 
dismissal  of  the  appeal  by  filing  motion  to  dis- 
miss at  any  time  on  or  before  the  submission 
of  the  case,  but  by  failure  to  make  motion  be- 
fore 'submission  of  case  they  waived  objection. — 
McOormick  v.  Jones,  214  S.  W.  881. 

XVI.   REVTBW. 

(A)  Scope  und  Extent  tn  General. 

^=»839(1)  (Ky.)  All  questions  of  accounting 
upon  a  final  settiement  in  winding  up  affairs  of 
defendant  corporation  arc  waived  in  the  Court 
of  Appeals  unless  passed  upon  by  the  chancellor, 
as  are  also  all  questions  not  specifically  decid- 
ed.—- Bemheim  v.  Louisville  Property  Co.,  214 
S.  W.  801. 

<3s9839U)  (Tex.CHv.App.)  Questions  raised  in 
the  pleadings,  but  which  the  trial  court  in  re- 
fusing a  temporary  injunction  refused  to  con- 
sider, so  that  the  record  is  not  in  such  condi- 
tion as  to  allow  an  intelligent  passing  thereon, 
and  which  are  not  necessary  to  a  proper  dis- 
position of  the  appeal,  will  not  be  considered. 
—Ward  County  Water  Improvement  Dist.  No. 
2  V.  Ward  County  Irr.  Dist.  No.  1,  214  S.  W. 
490.  ' ^ 
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«=5>843(1)  (Tex.Oiv.App.)  Since  ruling  with 
reference  to  release  will  result  in  an  affirm- 
ance, regardless  of  conclusions  on  certain  oth- 
er questions,  it  is  unnecessary  to  consider  such 
other  questions.— Anders  v.  California  State  Life 
Ins.  Co.,  214  S.  W.  497. 

^=s>847(l)  (Mo.)  Where  defendant  insurance 
company  paid  the  amount  due  on  a  policy  in- 
t^  court,  and  the  various  claimants  were  re- 
quired to  interplead,  the  proceeding  is  an  eq- 
uitable one,  and  the  case  should  on  appeal  be 
so  disposed  of.— Bush  v.  Kansas  City  Life  Ins. 
Co.,  214  S.  W.  175. 

4®=»866(3)  (Tex.Civ.Api).)  On  review  of  refusal 
of  peremptory  instruction  the  only  question  is 
whether  there  was  no  evidence  as  a  matter  of 
law,  not  the  weight  or  sufficiency  of  evidence 
as  a  matter  of  fact.— Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Cook,  214  S.  W.  539. 

(G)    Parties   Bntltled  to  Alleir«   Brror. 

•€=»877(4)  (Mo.App.)  On  appeal  by  defendant, 
that  plaintiff's  case  was  su omitted  to  the  jury 
without  instructions  on  plaintiff's  part  is  not 
reversible  error.— Russo  v.  Brooks,  214  S.  W. 
429. 

€=»882(5)  (Tex.Civ.App.)  In  suit  to  enjoin 
drilling  oil  and  gas  on  the  public  highways 
under  an  attempted  lease  of  right  so  to  do  by 
commissioners'  court,  wherein  the  county  of- 
ficials were  made  defendants,  and  not  only 
joined  lessees  in  the  trial  court  in  contest- 
ing plaintiffs'  right  to  injunctive  relief,  but 
also  joined  lessees  in  appeal  from  order 
granting  such  relief,  and  appellants  had  in 
their  answer  Expressly  invited  the  court  to 
grant  injunction  as  to  all  portions  of  the  high- 
way except  those  where  the  county  owned  only 
an  easement,  and  lessees  had  acquired  the  min- 
eral rights  from  the  owners  of  the  fee,  appel- 
lants could  not  complain  that  the  suit  should 
have  been  abated  in  its  entirety  for  plaintiffs* 
failure  to  show,  by  allegations  in  their  petition, 
a  special  injury  as  to  all  the  portions  of  the 
highway  Involved.— Boone  v.  Clark,  214  S.  W. 

^=:>882(12)  (Mo.App.)  Appellants  cannot  com- 
plain of  anything  erroneous  or  misleading  in 
an  instruction  given  at  their  request. — Hendriz 
V.  Corning,  214  S.  W.  253. 
^=>882(14)  (Tex.)  A  party  cannot  complain  of 
the  submission  of  an  issue,  where  he  request- 
ed its  submission.- Hanrick  v.  Hanrick,  214 
S.  W.  321. 

(D)  Amendmenta,    Additional    Proofs,    and 
Trial  of  Canae  AnefF. 

^=»893(2)  (Ark.)  Chancery  cases  are  tried  de 
novo  on  appeal.— Sanders  v.  Berry,  214  S. 
W.  58. 

®=?>895(2)  (Mo.App.)  Equity  cases  are  tried  de 
novo  upon  appeal,  and  chancellor's  findings  are 
persuasive,  but  not  binding,  unless  appellate 
court  reaches  same  conclusion  or  facts  are 
in  close  conflict.— Conrad  v.  Boogher,  214  S. 
W.  211. 

(B)  .Preanmptlons. 

^==9901  (Ark.)  On  appeal  from  judgment 
whereby  court  re-entered  judgment  after  hav- 
ing set  it  aside,  the  burden  is  on  appellant  to 
show  that  court  erred  in  re-entering  the  judg- 
ment.—Baxley  V.  Watson,  214  S.  W.  67. 
^=^90 1  (Tex.Civ.App.)  On  appeal  from  judg- 
ment finding  railroad  company  receiving  road 
after  termination  of  receivership  liable  for 
negligence  of  receiver,  burden  is  on  company 
to  show  that  receiver  was  appointed  by  fed- 
eral court  to  avoid  operation  of  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  arts.  2139,  2141, 
making  company  liable  for  negligence  of  re- 
ceiver.—Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Burle- 
son, 214  8.  W.  617. 

^=s>905  (Ky.)  Whore  there  is  a  partial  tran- 
script of  the  record,  the  presumption  is  that, 
had  record  been  copied  in  whole  it  would  have 


sustained  the  judgment— McCormick  y.  Jones, 
214  S.  W,  881. 

The  rule  that  where  there  is  a  partial  tran- 
script of  the  record,  it  will  be  presumed  that 
the  record,  if  it  had  been  copied  in  whole,  would 
have  sustained  the  judgment  has  no  applicatiou» 
where  all  the  record  pertaining  to  that  part  of 
the  judgment  complained  of  is  before  the  court. 
— Id. 

<8=»907(3)  (Ark.)  In  absence  of  bill  of  excep- 
tions identifying  and  bringing  into  record  the 
evidence  on  which  court  based  its  findings,  ap- 
pellate court  \dU  presume  that  every  fact 
necessary  to  sustain  the  finding  and  judgment 
of  the  court  was  established  by  the  evidence. 
—Baxley  v.  Watson,  214  S.  W.  67. 
(@==>907(3)  (Tex.Civ.App.)  Where  the  questions 
presented  upon  appeal  mvolve  the  sufficiency 
of  the  evidence  in  sustaining  the  judgment,  and 
there  is  no  statement  of  facts,  it  will  be  pre- 
sumed that  the  evidence  sustains  the  judg- 
ment rendered.— Scaling  v.  Collins,  214  S.  W. 
624. 

<g=»9l3  (Tex.Civ.App.)  Where  the  authority  of 
plaintiff  to  sue  for  the  use  and  benefit  of  a 
necessary  party  to  the  suit  did  ^  not  otherwise 
appear,  it  will  be  j;>resumed,  in  support  of 
judgment  for  plaintiff,  that  such  party  was 
personally  present  at  the  trial  directing  the 
suit  so  far  as  it  affected  his  interests.— Perkins 
V.  TerreU,  214  S.  W.  551. 
(e=»926(8)  (Ky.)  On  appeal  it  cannot  be  pre- 
sumed, from  an  order  permitting  it  to  be  read  as 
evidence,  that  a  deposition  had  been  filed  in  the 
case  before  trial,  or  at  all,  when  it  was  not 
copied  as  a  whole  into  and  certified  as  part  of 
the  record  b^  the  clerk :  it  appearing  in  the 
record  only  in  part,  ana  for  the  first  time  in 
the  stenographers  report  of  evidence  offered  at 
the  trial.— Robertson  v.  Robertson's  Adm'r,  214 
S.  W.  972. 

<$=>927(5)  (Mo.App.)  Where  defendant  did  not 
stand  on  its  demurrer  to  plaintiff's  evidence, 
but  offered  testimony,  the  driurrer  to  the  ev- 
idence is  to  be  adjudged  in  the  light  of  all 
the  evidence  in  the  case,  giving  plaintiff  the 
benefit  of  testimony  favorable  to  him^  if  any, 
adduced  by  defendant— Sherman  v.  United  Rys. 
Co.  of  St.  Louis,  214  S.  W.  223. 
<S=9927(5)  (Mo.App.)  In  passing  upon  a  de- 
murrer to  the  evidence,  the  evidence  must  be 
viewed  in  the  light  most  favorable  to  plaintiff, 
giving  him  the  benefit  of  every  reasonable  in- 
ference in  his  favor  which  may  be  fairly  and 
legitimately  drawn  therefrom.— Bennett  v. 
Harry  Benjamin  Equipment  Co.,  214  S.  W. 
244. 

<g=»927(5)  (Mo.App.)  Whether  plaintiff  servant 
was  honest  in  his  statement  that  his  hand 
was  sucked  into  unguarded  revolving  fan  is 
immaterial  in  disposing  of  demurrer  to  evi- 
dence, as  defendant  would  be  liable  whether 
it  was  sucked  in  or  got  in  by  inadvertence. — 
Willadsen  v.  Blue  Valley  Creamery  Co.,  214 
S.  W.  258. 

<S=»927(5)  (Mo.App.)  Appellate  court,  in  de- 
termining whether  court  properly  overruled 
demurrer  to  plaintiff's  evidence,  must  accept 
all  of  plaintiff's  evidence,  not  inherently  un- 
reasonable or  contrary  to  well-known  physi- 
cal laws  and  the  common  experience  of  man- 
kind, as  true,  together  with  all  reasonable  in- 
ferences the  jury  were  entitled  to  draw  there- 
from.—Bradford  V.  City  of  St.  Joseph,  214  S. 
W.  281. 

®=?>930(1)  (Mo.App.)  On  defendant's  appeal 
from  judgment  for  plaintiff,  the  evidence  must 
be  viewed  in  the  light  most  favorable  to  plain- 
tiff.—Savage  V.  Raterman  Building  &  Con- 
tracting Co.,  214  S.  W.  290. 
<@=>e3l(l)  (Tex.Civ.App.)  Court's  findings, 
where  not  challenged  will  be  taken  as  true  on 
appeal.— Illinois  Cent,  R.  Co.  v.  Ryan,  214  S- 
W.  642. 

<&=»93l(4)  (Tex.Civ.App.)  In  an  action  on  a 
vendor's  lien  note  wherein  the  defense  of  pay- 
ment to  plaintiff's  agent  who  had  misappro- 
priated it  was  interposed,  although  the  case 
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was  sabmitted  on  special  inues  and  neither 
party  requested  the  sabmission  of  the  qnes- 
tion  of  agency,  it  will  not  be  presumed  on  ap- 
peal that  the  trial  court  found  in  favor  of 
defendants  on  such  issue  and  rendered  judgr- 
ment  on  the  theory  of  payment,  where  an  in- 
consistent finding  of  fact  was  made  showing 
that  judgment  was  rendered  on  the  theory  that 
the  agent  was  not  the  agent  of  plaintiff  but  of 
defendants,  to  which  defendants  made  no  ob- 
jection.—First  State  Bank  of  Abilene  v.  Shaw, 
214  S.  W.  442. 

^=>934  (Mo.)  In  ejectment  involving  dispute 
as  to  boundary  strip  to  which  plaintiffs  dauned 
title  by  adverse  possession,  defended  upon 
ground  that  plaintiffs  held  possession,  claim- 
ing only  to  the  true  line  and  subject  to  its 
subsequent  ascertainment,  where  judgment  di- 
vided the  parcel,  it  will  be  presumed  on  ap- 
peal that  the  court  found  the  true  line  to  be 
where  judgment  located  the  line,  and  that 
court  found  that  plaintiffs  held  possession, 
claiming  only  the  true  line,  where  there  is 
substantial  evidence  to  justify  such  findings. 
—James   v.   Devine.  214  S.  W.  150. 

(F)  Dleeretton  of  I^ovFer  Court. 

^^=9954(1)  (Tex.Clv.App.)  Granting  or  refus- 
ing of  temporary  injunction  will  not  be  dis- 
turbed on  appeal,  unless  from  all  the  record 
it  appears  manifestly  wrong.— Ward  County 
Water  Improvement  Dist.  No.  2  v.  Ward 
County  Irr.  Dist.  No.  1,  214  S.  W.  490. 
^;==>968  fMo.App.)  Disposal  of  a  challenge  of 
a  juror  for  cause  is  subject  to  review,  though 
largely  discretionary.- Bright  v.  Sammons,  214 
S.  W.  425. 

«=>97l(2)  (Tex.Civ.App.)  (^estion  of  qualifi- 
cation of  a  witness  to  testify  in  relation  to 
market  price  is  a  discretionary  matter,  re- 
viewable only  in  case  of  clear  abuse.— Early- 
Foster  Co.  V.  Gottlieb,  214  S.  W.  520. 
^=>977(3)  (Mo.App.)  An  appellate  court  wHI 
hesitate  to  interfere  with  the  trial  court's 
discretion  in  sustaining  a  motion  for  a  new 
trial,  when  it  might  not  if  the  motion  were 
overruled.— Travis  v.  Means,  214  S.  W.  239. 
^s:»979(2)  (Mo.)  Where  there  was  substantial 
evidence  to  sustain  a  verdict  for  plaintiffs  if 
the  jury  should  so  have  fouiid,  discretion  of 
the  trial  court  in  setting  aside  a  verdict  for  de- 
fendants for  the  reason  that  it  was  against  the 
clear  weight  of  evidence  will  not  be  disturbed 
on  appeal. — Spivack  ▼.  J.  Hahn  Bakery  Co., 
214  S.  W.  166. 

(O)   <iaeatlona  of  Faet,  Verdicts,  and  Flnd- 
Inff*. 

^=>994(3)  (Tex.Civ.App.)  It  was  peculiarly 
within  the  province  of  the  trial  court  to  de- 
termine the  weight  of  the  testimony  of  plain- 
tiff, and  the  only  witness  for  defendant,  and 
their  credibility. — San  Jacinto  Life  Ins.  (^o.  v. 
Boyd.  214  S.  W.  482. 

^=>  1 00 1(1)  (Mo.)  Where  in  ejectment  it  was 
decided  that  defendants  held  for  themeselves, 
and  not  as  representatives  for  others,  the 
Supreme  Court  will  not  review  the  question ; 
it  being  on  the  weight  of  evidence.— Flournoy 
V.  Spraeue,  214  S.  W.  183. 
^=9 1 003  (Ky.)  The  verdict  of  a  properly  in- 
structed jury  on  a  question  of  fact  will  not  be 
disturbed,  unless  its  finding  is  flagrantly 
against  the  evidence.— Tanner  v.  Grace,  214 
8.  W.  824. 

^=»I003  (Mo.App.)  The  question  whether  a 
verdict  is  against  the  weight  of  the  evidence 
is  one  to  be  passed  on  and  determined  by  the 
trial  judge,  and  not  by  the  appellate  court.— 
Russo  V.  Brooks,  214  S.  W.  429. 
^=:>I004(1)  (Ky.)  Unless  the  damages  should  be 
so  great  as  to  strike  the  mind  at  first  blush  as 
having  been  superinduced  by  passion  or  prej- 
udice on  the  part  of  the  jury,  the  judgment 
should  not  be  reversed  on  the  ground  that  the 
verdict  is  excessive.— Cole  &  Crane  v.  May.  214 
S.  W.  885. 


By  the  phrase  ^^irst  blush,*'  within  rule  that 
damages,  to  justify  reversal,  must  be  so  great 
as  to  strike  the  mind  at  first  blush  as  having 
been  su^rinduced  by  passion  or  prejudice  on 
part  of  jurv,  is  meant  that  immediately  the  ju- 
dicial mind  is  shocked  and  surprised  at  the 
great  disproportion  of  the  si«e  of  the  verdict  to 
what  the  facts  of  the  case  would  authorize.— Id. 
^=:»I004(1)  (Ky.)  The  real  question  on  appeal 
where  verdict  for  intestate's  death  from  gi'oss 
negligence  warranting  exemplary  damages  is  at- 
tacked 08  excessive  is  whether  under  all  the  facts 
and  circumstances  the  amount  of  the  verdict 
addresses  itself  to  the  mind  of  the  court,  at 
first  blush,  as  being  so  flagrantly  against  the 
evii1*rrec  nsf  to  have  been  induced  by  passion  or 
prejuttice,— Kfntsirkv  &  I.  T.  R.  Co.  v.  Beck- 
erV  Adni>,  214  8,  V\^  900. 
^sal009iai  iMtK)  Th^!  Supreme  Court  will  usu- 
ally yield  to  a  chan'  ellor*s  judgment  in  deter - 
miuiiiff  tbe  truth  nf  contradictory  oral  testi- 
monv.  -  Vt'saer  v.  N'tl",  214  S.  W.  185. 
«=»I009^4J  lArk.)  It  is  the  duty  of  the  Su- 
preme (Dourt  to  uphold  the  findings- of  the  chan- 
cellor unless  of  opinion  they  are  not  sustained 
by  a  preponderance  of  the  evidence.— Bradway 
V.  Thompson.  214  S.  W.  27. 
^s»l009(4)  iArk.)  A  finding  of  a  chancellor, 
not  against  the  preponderance  of  the  evidence, 
cannot  be  disturbed  on  appeal.— Ahrent  v. 
Sprague,  214  S.  W.  68. 

^=9 1 009(4)  (Ky.)  In  an  equity  case,  the  Court 
of  Appeals,  if  in  doubt  as  to  truth  of  a  fact 
issue,  will  adopt  chancellor's  judgment  dispos- 
ing thereof,  and  will  reverse  judgment  only  if 
the  finding  is  against  preponderance  of  evidence. 
—Berry  v.  Harrison,  214  S.  W.  876. 
^==»I0I0(1)  Finding  of  fact  amply  supported 
by'  evidence  is  conclusive  on  appeal. 
~(Mo.)  Gary  Realty  Co.  v.  Kelly.  214  S.  W. 

92; 
(Tex.Civ.App.)  Francklow  v.   Ulmann,   Stem 

&  Krauae,  214  S.  W.  797. 
€=>! 010(1)  (Tex.Civ.App.)  Where  there  is  suf- 
ficient facts  and  circumstances  of  record  to 
sustain  the  judgment  appealed  from,  it  must 
be  affirmed.— McFaddin  v.  White,  214  S.  W. 
704. 

(M)  Marmless  Error. 

^=s>l032(l)  (Tex.Civ.App.)  The  burden  is  on 
appellant  to  show  injury  as  well  as  error  in 
the  refusal  of  a  special  issue  requested  by  him. 
-Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Cook,  214 
S.  W.  539. 

$=>I033(3)  (Tex.Civ.App.)  Admission  of  letter 
from  defendant  to  plaintiffs  containing  decla- 
rations more  favorable  to  defendant  than 
against  him  was  not  prejudicial  to  defendant. 
— Layboum  v.  Bray  &  Shifflet,  214  S.  W.  630. 
^==»I033(4)  (Tex.Civ.App.)  An  issue  submitted, 
which  refers  the  jury  to  a  pleading  to  deter- 
mine the  nature  of  such  issue,  is  objectionable, 
although  not  always  reversible  error,  particu- 
larly where  in  appellant's  favor.— Emerson- 
Brantingham  Implement  CJo.  v.  Roquemore,  214 
S.  W.  679. 

€s=»l033(5)  (Mo.App.)  An  instruction,  if  erro- 
neous in  submitting  negligence  of  motorman 
where  the  evidence  showed  that  if  any  one 
was  negligent  it  was  the  conductor,  was  less 
favorable  to  plaintiff  than  she  was  entitled  to, 
in  that  it  required  jury  to  find  motorman  as 
well  as  conductor  negligent.— Sparks  v.  Harvey, 
214  S.  W.  249. 

<g=»l033(5)  (Tex.Civ.App.)  An  instruction,  sub- 
mitting the  question  of  plaintiff's  having   prov- 
en by  a  preponderance  of  the  evidence  certain 
facts    where    the    law    only    required    appellee 
plainHff    to   prove    to    the   satisfaction    of    the 
jury,  places  too  great  a  burden  >^Po^^^^^^- 
pellee   and   is   in   appellant's    ^^l?^-^^^''^??; 
Brantingham  Implement  Co.  ▼.  Roquemore,  214 

1^^)03^ a')  (Tex.Civ.App.)  If  ^^^'^^VJ^Jr^l'A 
^for  whose  use  and  benefit  P^^^^J^^^^^L'i'^the 
to  Hue..  were  personally  present  ^TViffected 
suit,   directing    the    -%,^,l,  ^^X^bh^^^ 
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his  iDtercsts,  judgment  therein  would  bind  him, 
and  there  would  be  no  reversible  error  in  refus- 
ing to  make  him  an  actual  party  of  record.— 
Perkins  v.  Terrell,  214  S.  W.  551. 
^=»  1 047(4)  (Tex.Civ.App.)  Defendant  is  not 
prejudiced  by  reopening  of  case  after  the 
charge  to  admit  testimony  that  the  accident 
occurred  within  the  city  whose  ordinance  had 
been  introduced  in  evidence  where  that  fact 
had  already  been  established  by  undisputed  evi- 
dence.—Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Cook, 
214  S.  W.  539. 

^=:9|048C2)  (Tex.Civ.App.)  In  an  action  for 
seller's  breach  of  sale  contract  by  nondelivery, 
if  unqualified  witness  were  permitted  to  tes- 
tify upon  the  issue  of  market  value,  where  the 
uncontradicted  testimony  of  other  witnesses 
whose  qualifications  were  not  assailed  shows 
the  market  value  of  the  goods  on  date  of 
breach  to  have  been  more  than  found  by  the 
trial  court,  the  error,  if  any,  was  harmless.— 
Early-Foster  Co.  v.  Gottlieb,  214  S.  W.  520. 
®s>l048(6)  (Mo.App.)  Error  in  not  permitting 
defendants  on  cross-examination  to  ask  certain 
questions  of  witness  who  had  answered  hypo- 
thetical question  as  to  cause  of  plaintiff's  con- 
dition was  without  prejudice  to  defendants, 
where  defendants  before  the  c^^oss-examiua- 
tion  was  completed  examined  the  witness  fully 
on  all  points  covered  by  questions  excluded. — 
Sparks  v.  .Harvey.  214  S.  W.  249. 
^=9 1 050(1)  (Ky.)  In  an  action  for  injury  to  a 
shipment  of  horses  and  mules,  testimony  of 
some  of  the  witnesses  at  destination  expressing 
their  opinion  as  to  the  cause  of  the  damage  to 
the  stock,  though  improperly  received,  held  not 
prejudicial.— Louisville  &  N.  R.  Co.  v.  Hunter, 
214  S.  W.  914. 

€=>I050(1)  (Mo.)  A  witness'  statement  that 
plaintiff  was  certain  to  get  hit  when  automobile 
turned  across  defendant's  street  railway  track 
was  not  harmful,  where  other  evidence  showed 
that  a  collision  was  imminent. — ^Threadgill  v. 
United  Rys.  Co.  of  St.  Louis,  214  S.  W.  161. 
<S=»I050(1)  (Tex.Civ.App.)  Admission  of  evi- 
dence was  harmless,  where  witness  testified 
without  objection  to  substantially  same  facts. 
— Donoho  V.  Carwile,  214  S.  W.  553. 

The  admission  of  self-serving  statement 
was  harmless,  where  it  was  not  a  statement 
of  a  fact  or  circumstance  of  material  impor- 
tance,—Id. 

€=^1050(2)  (Mo.App.)  In  an  action  against  de- 
fendant, based  on  the  fact  that  plaintiff  was 
shot  by  defendant's  son,  where  the  verdict 
was  for  a  substantial  sum  compared  with  the 
amount  sued  for,  the  admission  of  evidence 
that  plaintiff  was  a  quiet  peaceable  boy  and 
his  mother's  chief  support  was  error  necessi- 
tating reversal. — Russo  v.  Brooks,  214  S.  W. 
420. 

®=?>I05I(5)  (Tex.Civ.App.)  Any  error  in  admit- 
ting evidence  of  a  fact  which  is  presumed,  with 
no  evidence  to  the  contrary,  is  harmless. — 
Hughes  V.  Robinson,  214  S.  W.  946. 
O=>l053(2)  (Mo.App.)  In  attorney's  action  for 
fees,  plaintiff's  statement  that  he  had  not  re- 
ceived any  money  paid  to  widow  of  an  attorney 
associated  with  him  does  not  constitute  revers- 
ible error  because  informing  jury  that  defend- 
ant had  settled  a  similar  claim,  where  eourt 
ordered  jury  to  disregard  the  testimony,  defend- 
ant cross-examined  plaintiff,  reserved  no  excep- 
tion to  court's  action,  and  requested  no  further 
action  until  following  day.— Leahy  v.  Lemp, 
214  S.  W.  228. 

<g=::9l056(l)  (Tex.Civ.App.)  In  action  for  death 
of  jitney  car  passenger  at  a  crossing,  exclu- 
vsion  from  evidence  of  city  ordinance  for  pur- 
'pose  of  showing  violation  thereof  by  driver 
was  not  reversible  error,  since  driver's  negli- 
gence in  violating  ordinance  was  not  imputa- 
ble to  deceased.— Chicago,  R.  I.  &  G.  Ry.  Co. 
v.  Wentzel,  214  S.  W.  710. 
^=»I056(6)  (Tex.Civ.App.)  In  action  in  Texas 
for  injuries  sustained  in  Illinois,  exclusion  of 
defendant's  expert  testimony  as  to  law  of  Il- 


linois was  harmless,  where  under  the  find 
ings  defendant  was  liable  even  under  the  la'^v 
as  it  would  have  been  testified  to  by  such  wit- 
nesses.—Illinois  Cent.  R.  Co.  v. -Ryan,  214  S. 
W.  642. 

^=9 1 058(2)  (Tex.Civ.App.)  In  action  on  con- 
tract for  boring  wells,  excluding  testimony  that 
one  defendant  was  employed  by  a  third  party 
for  purpose,  of  drilling  tlie  wells,  and  the  plain- 
tiff knew  such  to  be  case,  etc.,  held  not  reversi- 
ble error,  where  defendant  was  permitted  to  tes- 
tify to  substantially  .same  facts.— Harlan  v. 
Falfurrias  MercantUe  Co.,  214  S.  W.  649. 
(8==>I060(1)  (Tex.Civ.App.)  In  action  by  in- 
sured's surviving  widow  against  insurance  com- 
pany on  accident  policy,  conduct  of  counsel  for 
surviving  widow,  in  referring  to  the  widow  as 
a  "poor  old  woman  without  friends  and  with- 
out money,"  and  in  criticising  insurer's  counsel 
for  objection  to  such  remarks,  held  improper 
and  prejudicial. — Western  Indemnity  Co.  v. 
MacKechnie,  214  S.  W.  456. 
®=>I060(3)  (Tex.Civ.App.)  Where  counsel  for 
plaintiff  in  his  argument  stated  that  any  man 
pleading  the  statute  of  limitation  is  dishonest, 
it  was  reversible  error  for  the  court  to  refuse 
to  instruct  the  jury  to  disregard  the  state- 
ment.—Dean  V.  Dean,  214  S.  W.  505. 
<^  1062(1)  (Tex.Civ.App.)  In  action  on  ac- 
cident policy  defended  on  ground  that  insured 
had  executed  release,  submission  of  issue  of 
whether  insured  was  "possessed  of  sufficient 
mental  capacity  to  know,  understand  and  ap- 
preciate the  nature  and  effect  and  result  ot 
his  act,'*  held  not  prejudicial,  the  words  "know, 
understand,  and  appreciate"  having  been  used 
with  the  same  meaning  and  the  word  "effect," 
with  same  meaning  as  "result,"  the  question 
being  merely  whether  insured  had  mental  ca- 
pacity to  understand  the  nature  and  effect  of 
execution  of  release. — Western  Indemnity  Co. 
v.  MacKechnie,  214  S.  W.  456. 
^?s>l062(2)  (Tex.Civ.App.)  A  special  issue  as 
to  whether  plaintiff  was  waiuied  of  the  ap- 
proach of  the  train  is  merely  evidential  on 
the  issue  of  contributory  negligence,  and  re- 
fusal to  submit  it  is  not  prejudicial  where  the 
jury  found  freedom  from  contributory  negli- 
gence.—Galveston,  H.  &  S.  A,  Ry.  Co.  v. 
Cook.  214  S.  W.  539. 

Refusal  to  submit  a  special  issue  whether 
plaintiff  was  injured  substantially  as  alleged  is 
not  prejudicial  where  that  fact  was  estab- 
lishea  by  undisputed  evidence. — Id. 
<®=»I062(2)  (Tex.Civ.App.)  Refusal  to  submit 
issue  of  whether  certain  payment  was  made  on 
February  4th  or  on  February  23d,  if  error, 
was  harmless  where  court  submitted  issue  of 
whether  payment  was  made  on  February  4th, 
and  jury  answered  issue  affirmatively.— Pyle 
V.  Park,  214  S.  W.  652. 

®=»I064(1)  (Tex.Civ.App.)  In  an  action  against 
seller  for  losses  resulting  from  cattle  being 
diseased,  defended  on  ground  that  defendant 
acted  merely  as  plaintiff's  agent,  an  instruction 
presenting  such  defense,  if  erroneous,  for  not 
stating  that  if  defendant  used  his  "best  skill 
and  care"  to  buy  only  sound  cattle  that  fact 
would  negative  fraudulent  misrepresentations, 
could  not  have  misled  the  jury  to  defendant's 
injury.- Graves  v.  Haynes,  214  S.  W.  665. 
^^^^  1064(2)  (Ark.)  In  a  shipper's  action  for  de- 
struction of  a  steam  shovel  outfit,  if  an  instruc- 
tion assumed  that  such  outfit  was  in  defective 
condition  and  the  defects  were  concealed,  where 
these  facts  were  established  by  the  uncontro- 
verted  evidence,  the  instruction  could  not  have 
been  prejudicial  to  plaintiff.— Burke  Const.  Co. 
V.  St.  Louis  &  S.  P.  Ry.  Co.,  214  S.  W.  13. 
€=»I064(2)  (Mo.)  In  action  under  federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St  U 
8657-^665),  for  injuries  to  locomotive  fireman 
from  cinder,  the  giving  of.  an  instruction,  as- 
suming that  railroad  exercised  due  care  in  the 
use  01.  netting  to  prevent  escape  of  cinders, 
was  harmless,  where  there  was  proof  that 
netting  used  by  railroad  was  in  general  use. 
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and  that  there  was  no  countervailing  proof  on 
Buch  question.— Orris  v.  Chicago,  R,  I.  &  P.  Ry. 
(Jo.,  ai4  S.  W.  124. 

^=91066  (Mo.App.)  An  abstract  instruction  on 
duty  of  city  to  keep  park  reasonably  safe  for 
children  subject  to  cnticism  because  applying 
to  all  parts  of  park  is  not  reversible  error,  as 
instruction  must  be  read  with  the  evidence. — 
l^arnott  v.  Kansas  City,  214  S.  W.  240. 
€==>I066  (Mo.App.)  In  an  action  based  on  neg- 
ligence of  defendant  employer  in  carelessly 
furnishing  for  use  "ropes'  of  insufficient 
strength  to  bear  the  weight  of  plaintiff,  and 
another  painter,  who  was  required  to  work 
on  the  same  scaffold  with  plaintiff,  where  there 
was  no  evidence  of  impairment  of  mental  earn- 
ing capacity,  giving  an  instruction  authorizing 
the  jury  to  allow  for  impairment  of  mental 
faculties  wafi  reversible  error.— MuUoy  v.  Beal 
&  McNnmara  Painting  Co.,  214  S.  W.  405. 
€=>  1070(1)  (Ky.)  Though  verdict  for  death  of 
plaintiff's  intestate  was  in  form  for  compensa- 
tory damages  only,  it  will  not  be  disturbed  on 
appeal  if  under  all  the  facts  and  circumstances, 
including  gross  negligence,  warranting  the  al- 
lowance of  punitive  damages,  it  cannot  be 
said  to  be  excessive  or  flagrantly  against  the 
evidence,  but  the  form  of  verdict  will  be  consid- 
ered as  harmless  error.— Kentucky  &  I.  T.  R. 
Co.  V.  Becker's  Adm'r,  214  S.  W.  900. 
^=»  1 070(2)  (Tex.Civ.App.)  A  party  cannot  com- 
plain that  an  answer  of  the  jury  on  a  certain 
question  was  not  supported  by  the  testimony, 
where  such  question  was  not  properly  before  the 
court,  by  reason  of  failure  to  specially  plead 
the  matter.— San  Jacinto  Rice  Co.  v.  Ulrich,  214 
S.  W.  777. 

<=»I07I(1)  (Tex.Civ.App.)  In  a  suit  against 
executors,  brought  by  legatees  to  recover  the 
balance  of  legacy  in  Mexico  pesos,  an  er- 
roneous finding  that  the  language  of  the  will 
was  ambiguous  was  harmless,  where  the  con- 
struction adopted  by  the  court  was  in  legal 
effect  that  for  which  appellants  "contended.— 
Volpe  V.  Benavides,  214  S.  W.  593. 
«=s>107l(6)  (Tex.Civ.App.)  WTiile  findings  of 
fact  and  conclusions  of  law  should  be  filed  up- 
on timely  request,  the  refusal  to  do  so  is  not 
reversible  error  where  a  statement  of  facts  is 
filed.— Harlan  v.  Falfurrias  Mercantile  Co., 
21^  a.  W.  649. 

€=>I073(7)  (Tex.)  One  not  prejudiced  by  an 
award  is  in  no  position  to  complain  of  it  on 
appeal.— Hanrick  v.  Hanrick,  214  S.  W.  321. 
<©==>!  074(1)  (Ark.)  Though  the  refusal  of  the 
trial  court  to  set  aside  a  default  iudgmeut  was 
inconsistent  with  an  order  allowing  defendant 
to  file  an  answer  on  the  merits,  yet,  where  de- 
fendant was  allowed  to  answer  to  the  merits, 
no  prejudice  resulted.— Tindall  v.  Layne,  214 
S.  W.  1. 

(I)  Brror  Waived  in  Appellate  Covrt. 

€=»I078(1)  (Mo.)  Under  Rev.  St.  1909,  J  2080, 
and  Supreme  Court  Rule  15  (198  S.  W.  vi), 
constitutional  question  raised  below  held  waived 
on  appeal  by  appellant's  failure  to  present  ques- 
tion in  his  brief,  points  and  authorities,  or  as- 
signment of  errors.— State  ex  rel.  Crow  v.  Caro- 
thers,  214  S.  W.  857. 

^3»I078(4)  (Tex.Civ.App.)  Assignments  com- 
plaining 01  issues  and  charges  not  set  out  in 
brief  will  be  treated  as  waived.— Laybourn  v. 
Bray  &  Shifflet,  214  S.  W.  630. 

(K)  Sabnequent  AppealM. 

<g==9 1097(6)  (Tex.Civ.App.)  Where  the  Supreme 
Court  reversed  a  determmation  of  one  of  the 
Circuit  Courts  of  Appeals,  which  found  that 
plaintiff  was  guilty  of  contributory  negligence 
as  a  matter  of  law,  held  that,  on  appeal  from 
a  later  judgment  in  plaintiff's  favor,  the  de- 
cision of  the  Circuit  Court  of  Appeals,  though 
the  facts  were  the  same  as  on  the  subsequent 
trial,  is  not  conclusive  that  plaintiff  was  guilty 
of  contributory  negligence. — Chicago,  R.  I.  & 
G.  Ry.  Co.  V.  Mitchum,  214  S.  W.  699. 


XVII.  DETERMINATION  AND  DIS- 
POSITION  OF  CAUSE. 

(B)  Afllrniano^. 

€s=>  1140(4)  (Mo.App.)  In  an  action  for  breach 
of  contract  of  employment  at  a  stipulated  wage 
a  month,  where  plaintiff  admits  that  some  re- 
duction should  be  made  for  a  part  of  the  month 
when  he  was  partly  incapacitated,  but  there 
is  no  evidence  upon  which  such  reduction  can 
be  based,  the  amount  due  for  the  entire  month" 
will  be  ordered  remitted  subject  to  a  new  trial. 
— Flournoy  v.  United  Mfg.  Co.,  214  S.  W.  240. 

(D)  Reveraal. 

(&=9 1169(3)  (Tex.Civ.App.)  Where  petition  for 
shortage  in  acreage  of  land  sold  by  the  acre 
did  not  allege  the  value  of  the  14  acres  short- 
age, and  the  trial  court  adopted  rule  that  valu^ 
of  shortage  was  the  measure  of  damages,  the 
case  will  be  reversed  on  defendant  seller's  ap- 
peal, though  the  correct  rule  for  measuring 
the  purchaser's  damage  has  not  been  invoked 
by  mm.— Gillispie  v.  Gray,  214  S.  W.  730. 
^^1170(9)  (Mo.App.)  In  action  on  tire  policy 
insuring  barn  for  $175,  and  contents  thereof 
for  $300,  where  the  contract  was  not  covered 
by  the  valued  policy  statute  (Rev.  St  1909,  § 
7030),  and  where  there  was  a  total  loss,  instruc- 
tion to  find  for  plaintiff  "reasonable  value  of 
property  destroyed  not  in  excess  of  $400"  held 
not  reversible  error  under  section  2082,  relat- 
ing to  technical  error. — Fearman  v.  Farmers* 
Mut.  Fire  Ins.  Co.  of  Chariton  County,  214  S. 
VV.  292. 

^s»l  173(1)  (Tex.Civ.App.)  In  an  action  against 
several  defendants,  where  evidence  was  intro- 
duced by  plaintiff  against  all  of  the  defend- 
ants, but  the  court  ruled  that  it  was  not  ad- 
missible against  certain  defendants,  refusal  of 
the  court  to  submit  certain  issues  raised  by 
such  evidence  is  not  ground  for  reversal  as 
far  as  the  defendants  against  whom  the  court 
ruled  the  evidence  was  not  admissible  are 
concerned,  where  there  is  no  assignment  of 
error  in  the  brief  bringing  up  for  review  the 
action  of  the  court  in  ruling  on  the  admissi- 
bility of  the  evidence,  although  such  ruling 
was  e^ccepted  to.— Croom  v.  Groom,  214  S.  W. 
735. 

«©=»II73(2)  (Tex.Civ.App.)  It  is  within  appel- 
late court's  discretion  to  reverse  as  to  one 
and  afiirm  as  to  the  other^  or  to  reverse  gen- 
erally as  to  all  of  two  jomt  tort-feasors  who 
were  sued  in  the  same  action,  from  which  one 
of  them  receiving  a  judgment  in  its  favor  did 
not  appeal.— Rio  Grande,  E.  P.  &  S.  F.  R.  Co. 
V.  Guzman,  214  S.  W.  628. 
<©=>II77(2)  (Tex.Civ.App.)  Where  plaintiffs 
were  unable  to  show  that  citations  dated  Au- 
gust 9,  1916,  the  day  after  the  filing  of  the 
original  petition,  had  been  in  fact  Issued  by 
the  clerk  and  due  diligence  used  to  obtain 
service  on  defendants,  because  plaintiffs'  for- 
mer attorney  was  then  in  military  service, 
heJdf  though  judgment  for  plaintiffs  must  be 
reversed  because  the  evidence  did  not  show 
issuance  of  the  citations  and  diligence  suffi-- 
cient  to  stop  the  running  of  limitations,  the 
cause  will  be  remanded,  where  plaintiffs  as- 
serted they  would  on  retrial  be  able  to  prove 
by  their  former  attorney  that  the  citations 
had  been  in  fact  issued,  etc.— Ferguson  v. 
Estes  &  Alexander,  214  S.  W.  465. 
^=»  1 177(7)  (Mo.App.)  A  judgment  for  plain- 
tiff should  not  be  reversed  without  remanding 
unless  the  evidence  has  been  fully  presented, 
and  the  court  is  fully  convinced  that  the  facts 
are  necessarily  such  that  plaintiff  cannot  be 
allowed  to  recover.— Hill  v.  East  St  Louis 
Cotton  Oil  Co.,  214  S.  W.  419. 

(F)    Mandate    and    Proceedings   In   Lovrer 
Court. 

<g==9ll94(2)  (Mo.)  Thqt  Supreme  Court  of  Mis- 
souri committed  error  as  to  federal  question  i#[^ 
volved  in  action  on  insurance  policy,  and  ip 
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decision  was  reversed  by  the  United  States  Su- 
preme Court,  held  not  to  affect  the  right  of 
plaintiff  to  damages  and  attorney's  fees.— Bar- 
ber V.  Hartford  Life  Ins.  Co.,  214  S.  W.  207. 
^=:»I195(3)  (Mo.)  Where  the  Supreme  Court  of 
the  United  States  In  express  terms  confined  its 
decision  reversing  this  court  entirely  to  two 
federal  questions,  basing  its  judgment  on  the 
sole  ground  of  failure  to  give  full  faith  and 
credit  to  the  judicial '  records  of  another  state, 
such  decision,  as  the  law  of  the  case,  does  not 
extend  to  the  construction  and  effect  of  a  state 
tax  law  and  contractual  relations  between  the 
parties  not  embraced  within  the  decision,  nor, 
in  the  jurisdiction  of  such  court. — Barber  v. 
Hartford  Life  Ins.  Co.,  214  S.  W.  207. 
^=>I199  (Ky.)  Where  case  on  appeal  had  been 
disposed  of  on  ground  that  defendant  duly  serv- 
ed with  process  had  defaulted,  trial  court  on 
remand  should  try  issue  presented  by  verified 
Affidavit  of  defendant  that  she  was  never  serv- 
ed with  process,  but  that  by  mistake  sheriff  serv- 
ed another,  and  that  defendant  had  no  knowl- 
edge of  suit  until  after  appeal.— Anderson  v.  City 
J^at.  Bank  of  Cairo,  111.,  214  S.  W.  873. 
^$5=>I2I2(1)  (Mo.)  A  retrial  after  reversal  on 
appeal  does  not  mean  a  mere  replica  of  t^e  for- 
mer trial,  but  is  a  trial  in  the  light  of  the  ex- 
perience and  knowledge  which  may  have  been 
acquired  in  the  interval. — Barber  v.  Hartford 
Life  Ins.  Co.,  214  S.  W.  207. 

APPEARANCE. 

See    Elections,    <g=>2Sl;     Judgment,    ^:»808; 
Taxation,  «=»482. 

®=»9(1)  (Mo.)  Whether  in  an  ordinary  action 
an  appearance  is  general  or  special  is  a  question 
of  intent,  which  Intent  is  to  be  determined  from 
the  facts  at  the  time.  (Per  Blair,  Ferris,  and 
Williams,  JJ.)— State  ex  rel.  Bulger  v.  South- 
ern, 214  S.  W.  100.  ^ 

€==99(2)  (Mo.)  In  an  ordinary  action,  combining 
other  grounds  with  an  attack  on  the  jurisdic- 
tion of  the  person  ordinarily  constitutes  a  waiv- 
er of  objection  to  service.  (Per  Blair,  Ferris, 
and  Williams,  JJ.)— State  ex  rel.  Bulger  v. 
Southern,  214  S.  W.  100. 

<8=»9(4)  (Ark.)  Where,  after  defendant's  mo- 
tions attacking  service  of  process  and  rendition 
of  default  judgment  were  denied,  he  filed  a  gen- 
eral answer,  the  court  allowing  him  to  defehd 
on  the  merits,  such  general  answer,  which  con- 
tained no  reservation,  is  a  general  appearance, 
curing  defect  of  service.— Tindall  v.  Layne,  214 
S    "^Jv     1 

(e=»9(8)  (Ark.)  Where  defendant  filed  a  motion 
solely  for  the  purpose  of  setting  aside  a  default 
judgment  and  prayed  to  defend  on  the  merits, 
such  motion  is  a  general  appearance,  and  cures 
Any  defect  in  the  service.— Tindall  v.  Layne, 
214  S.  W.  1. 

C=s>19(3)  .(Mo.)  In  an  ordinary  action,  an  ap- 
pearance solely  to  challenge  the  jurisdiction  for 
lack  of  service  of  process  gives  no  jurisdiction 
over  the  person.  (Per  Blair,  Ferris,  and  Wil- 
liams, J  J.)— State  ex  rel.  Bulger  v.  bouthern, 
214  S.  W.  100.  „     ^ 

4g;=322  (Ark.)  Though  appellant  appeared  spe- 
cially to  attack  service  of  process  he  may, 
where  his  motions  were  denied,  plead  to  the 
merits  without  disturbing  his  former  status, 
but  he  must,  to  preserve  his  objections,  so  in- 
dicate in  the  plea  to  the  merits  subsequently 
filed.— Tindall  v.  Layne.  214  S.  W.  1. 

ARCHITECTS. 

See  Contracts,  ^=>196. 

ARGUMENT  OF  COUNSEL 


See    Criminal 
108%-133. 
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ARMY  AND  NAVY. 

See  Appeal  and  Error,  ^=s>1177;  Attorney  and 
Client,  <S=>104;  BaU,  «cs>75;  Divorce,  «=» 
62;   Judges,  ^=>15. 

ARREST. 

See  Bail,  <g==974. 

ASSAULT  AND  BATTERY.  ' 

See  Homicide;    Trial,  «=»219,  296. 

I.  onni.  IiIabHiITT. 

(B)   Aetlona. 

$=s>3l  (Mo.)  In  action  for  damages  caused  by 
assault  and  battery,  it  is  always,  permissible  to 
show  the  circumstances  under  which  the  allesed 
assault  was  committed.— Bond  v.  Williams,  214 
S.  W.  202. 

^=>34  (Mo.)  In  action  for  assault  and  battery, 
where  punitive  damages  are  asked,  malice  i«  an 
issue,  and  it  is  permissible  to  show  mitigation  of 
damages  by  introducing  evidence  of  provocation 
occurring  at  the  time  of  assault  or  so  recently 
as  to  warrant  inference  that  the  defendant  was 
still  laboring  under  the  excitement  caused  by 
it,  though  such  evidence  is  inadmissible  In  miti- 
gation of  actual  damages.— Bond  v.  WilUamSt 
214  S.  W.  202. 

In  an  action  by  an  attorney  for  damages 
caused  by  assault  and  battery,  evidence  as  to 
the  abusive  language  used  by  him  concernmg 
defendants  about  an  hour  and  a  half  ^  before 
the  assault,  while  addressing  the  jury  in  a  cer- 
tain case,  held  properly  admissible  in  mitigation 
of  punitive  damages.— Id. 
^=5>35  (Mo.)  In  an  action  for  assault  and  bat- 
tery against  three  defendants,  one  of  whom  did 
not  assault  plaintiff,  and  another  of  whom  at- 
tempted to  assault  nim,  but  was  prevented  by 
friends,  the  third  being  Uie  only  one  to  make 
the  assault,  evidence  held  sufficient  to  sustain 
finding  of  the  jury  that  there  was  no  conspiracy 
or  acting  together  by  such  defendants.— Bond 
v.  Williams,  214  S.  W.  202. 
^=5>39  (Mo.)  Mere  words  may  produce  a  state 
of  mind  and  arouse  a  passion  that  would  miti- 
gate punitive  damages  sought  in  action  for  as- 
sault and  battery,  though  such  words  may  ftot 
be  sufficient  provocation  to  reduce  homicide  to 
manslaughter.— Bond  v.  Williams,  214  S.  W. 
202. 

In  an  action  for  assault  and  battery  against 
three  defendants,  where  only  one  assaulted 
plaintiff,  and  no  'conspiracy  or  concert  of  action 
by  them  was  shown,  and  the  injury  inflicted  on 
plaintiff  was  of  a  very  slight  nature,  and  there 
was  some  evidence  that  plaintiff  and  his  com- 
panion made  hostile  demonstration  before 
plaintiff  was  assaulted,  a  verdict  which  allowed 
no  actual  damages  to  plaintiff  will  not  be  set 
aside  for  inadequacy.— Id. 

^=:»42  (Mo.)  In  an  action  by  an  attorney  for 
damages  caused  by  assault  and  battery  upon 
him  by  defendants  for  abusive  words  spoken 
by  him  concerning  them  while  addressing  the 
jury,  whether  defendants,  under  the  circum- 
stances, were  actuated  by  malice  which  would 
authorize  punitive  damages^heJd  for  the  jury. 
-Bond  V.  Williams,  214  S.  W.  202. 

ASSESSMENT. 

See  Drains,  ^=»73-76;  Municipal  Corporations, 
<©=>407-485;   Taxation,  «8i=>37^-493. 

ASSIGNMENTS. 

See    Evidence,    <8=>230,    419;     Principal    and 
Agent,  «=>37. 

ASSOCIATIONS. 

See  Insurance,  iS=»75p^|16:  Pleading,  id=»403; 

Sales,  <S=>85.  digitized  by 
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his  services  to  defendant  were  gratuitous.—! 
Leahy  v.  Lemp,  214  S.  W.  228. 
$==9 166(1)  (Tex.Civ.App.)  Attorneys,  suing  for 
compensation,  are  not  required  to  prove  that 
they  acted  in  good  faith;  the  rule  that  burden 
of  proving  go<S  faith  is  upon  attorney  bavins 
no  application  to  a  mere  contract  whereby  at- 
torney s  compensation  is  fixed  upon  employ- 
ment.—Laybourn  V.  Bray  &  Shifflet,  214  S. 
W.  630. 

^=»I67(2)  (Mo.  App.)  Conflicting  evidence 
whether  plaintiff  attorney  agreed  to  render 
services  for  half  amount  allowed  by  court  in  a 
divorce  case,  or  was  entitled  to  a  reasonable 
fee,  held  to  make  a  jury  question.— Leahy  v. 
Lemp,  214  S.  W.  228. 

(B)  liien. 

^=s>l89  (Ark.)  Where  client,  having  entered  in- 
to contract  giving  attorney  as  fees  one-half  of 
amount  recovered,  discharged  attorney  and 
made  compromise,  attorney  is  entitled  to  lien, 
under  Acts  1909,  p.  892,  only  for  one-half  of 
amount  received,  and  not  for  one-half  of  amount 
sued  for.— Johnson  v.  Missouri  Pac.  R^  Co.,  214. 
S.  W.  17. 

ATTORNEY  GENERAL 

See  Judges,  ^s»51. 

AUTOMOBILES. 

See  Appeal  and  Error,  ^=s>1050,  1056;  Cove- 
nants, <&=»103;  Criminal  Law,  «=s>419,  420, 
423,  428,  611,  721,  784;  Evidence.  <g=»506, 
Jp6,  552;  Homicide,  <g==9l74;  Licenses,  «=s> 
WL;  Master  and  Servant,  ^:s»375;  Municipal 
Corporations,  ^s»705,  706;  Railroads,  ^=» 
320,  327,  350;  Street  Railroads,  «=»99,  117; 
Trial,  «=»253,  296. 
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ASSUMPSIT,  ACTION  OF. 

^e  Work  and  Labor. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  «s»20S-21& 

ASYLUMS. 

See  Bail,  ^=»74;  Death,  «=s>2;  Descent  and 
Distribution,  ^cs>71;  Vendor  and  Purchaser, 
^=s>144 

ATTACHMENT. 

See  Constitutional  I<aw,  ^=»83;  Contempt,  ^=» 
24,  36;  Evidence,  ^=s>lll;  Garnishment; 
Justices  of  the  Peace,  ^=s»87. 

'attorney  and  client. 

See  Appeal  and  Error,  «=>207,  1053,  1060, 
1177,  1194;  Assault  and  Battery,  <9=s>34,  42; 
Champerty  and  Maintenance,  ^:»5;  Consti- 
tutional Ikw,  ^=s»46;  Criminal  Law,  ^=»4^, 
719,  721,  722%.  723,  1037,  1090,  1128;  Dis- 
trict and  Prosecuting  Attorneys;  Evidence, 
<&s»161,  265,  450,  517;  Executors  and  Ad- 
ministrators, ^=s>521;  Judges,  ^=s»14,  49,  51; 
Jury,  ^=s»97;  Limitation  of  Actions,  ^:»118, 
119;  New  Trial,  «=»140;  Pleading,  <»s>298: 
Principal  and  Agent,  ^=»37,  158;  Prohibi- 
tion, <©=5)9;  Trial,  «=»62,  108%-133,  191, 
252,  351,  352,  356;  Vendor  and  Purchaser, 
id=s>143,  274;  Witnesses,  «cs>199,  202,  217, 
246,  270. 

n.   RETAINER  AND  AITTHORITY. 

^s»l04  (Tex.Civ.App.)  Where,  after  an  attor- 
ney employed  by  plaintiff  to  prosecute  a  suit 
on  a  note  was  advised  of  tne  pendency  of 
bankruptcy  proceedings  against  the  maker, 
such  attorney  entered  the  military  service  ot 
the  United  States  and  did  not  communicate  the 
defense  to  plaintiff,  knowledge  of  the  attorney 
could  not,  under  the  rules  applicable  to  prin- 
cipal and  agent,  be  imputed  to  i^aintiff.— 
L^ch  V.  McKee,  214  S.  W.  484. 

XV.   COMPENSATION  AND  LIEN  OF 

ATTORNEY. 

(A)  Fees  and  Otber  RemiiBeratloii. 

^=»I33  (Mo. App.)  Where  an  attorney  renders 
services  at  clienrs  request,  a  promise  to  pay 
reasonable  value  of  such  services  will  be  im- 

Elied,  unless  there  is  an  express  contract.— 
.eahv  V.  Lemp,  214  S.  W.  228. 
^=>I38  (Mo.App.)  Allowance  of  attorney's 
fees  in  a  divorce  action  of  which  amount  plain- 
tiff attorney  received  one-half  does  not  preclude 
him  from  recovering'  a  reasonable  compensa- 
tion minus  sum  received  from  court  allowance. 
—Leahy  v.  Lemp,  214  S.  W.  228. 
^=»I43  (Tex.Civ.App.)  Contracts  between  at- 
torneys and  client  are  scrutinized  closely  be- 
cause of  the  relation  existing  between  them,  but 
where  contract  is  reasonable,  and  where  attor- 
ney has  taken  no  unfair  advantage  and  has 
made  full  and  fair  disclosure  of  facts,  client  is 
liable  thereon.— Layboum  v.  Bray  &  Shifflet.  214 
S.  W.  630. 

Attorney  and  clients  have  the  right  to  abro- 
gate original  contract  of  employment  and  enter 
into  now  contract  in  absence  of  fraud  or  un- 
due in'fluence  on  part  of  attorneys  exercised  by 
reason   of   their   relation   to  client.— Id. 

Where  suit  which  attorneys  had  agreed  to 
prosecute  was  abandoned  by  mutual  agreement, 
attorneys  were  not  required  to  defend  the  client 
in  action  brought  against  him  by  adverse 
party;  and  a  contract  to  so  do  for  stipulated 
fee  was  based  on  a  good  consideration. — 1^. 
«=>  166(1)  (Mo.App.)  That  plaintiff  attorney 
did  legal  work  for  defendant's  father  and  com- 
pany in  which  father  was  interested  at  time    —  ««..>,^  „v  ^v,u 

plaintiff  commenced  rendering  services  for  de-    monwealth,  214  S.  W.  975 
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BAIL 

n.   IN  ORIKINAI.  PROSEGUTIONS. 

^=»74(1)  (Ky.)  In  Kentucky,  where  the  princi- 
pal in  a  bail  bond  is  actually  con6ned  in  an  in- 
sane asylum,  being  thus  in  the  custody  of  the 
state,  and  beyond  the  powers  of  the  sureties  to 
produce  him,  the  latter  are  discharged,  but 
where  the  principal,  though  insane,  has  not  w> 
been  adjudged,  the  bail  is  liable  if  he  permits; 
an  escape  beyond  the  jurisdiction.— Briggs  v.. 
Commonwealth,  214  S.  W.'975. 

Arrest  and  confinement  of  the  principal  in  a. 
bail  bond  for  crime  in  another  state  does  not  re- 
lieve the  bail. — Id. 

Where  the  commonwealth  has  taken  the  prin- 
cipal  in  a  bail  bond  into  its  custodv  for  An- 
other offense,  and  thereby  prevents  his  appear- 
ance and  discharge  of  the  recognizance,  it  is  a 
good  defense  for  the  sureties  when  proceeded 
against  for  forfeiture.— Id. 

Where  the  principal  in  a  bail  bond  was  ar- 
rested or  removed  from  the  county  by  order  of 
an  official  of  the  United  States,  and  the  surety^ 
deprived  of  power  to  surrender  him.  such  surety 
cannot  be  made  responsible  on  the  bond  for 
failure  of  the  principal  to  appear  to  answer  the 
charge.— Id. 

That  the  cognizor  is  an  infant  under  the  con- 
trol of  his  mother,  who  removes  him  out  of  the 
state  and  prevents  his  surrender  to  answer  the 
charge  against  him,  is  insufficient  to  discharge 
his  bail.— Id. 

Death  of  the  principal  will  relieve  the  bail. 
— Id. 

<e=>75  (Ky.)  If  the  principal  in  a  bail  bond  on 
the  day  fixed  for  his  appearance  was  a  soldier 
in  the  army  of  the  United  States,  remote  from 
court,  and  was  refused  a  furlough  solicited  by 
him  to  enable  him  to  attend  court  and  discharge 
his  recognizance,  the  facts  would  be  a  good  de- 
fense to  his  surety,  if  otherwise  he  would  have , 
been  in  attendance  at  court.— Briggs  v.  Co^lC 
%  214  S.  W.  975.  ^ 

Despite    Soldiers'   and    Sailors'    avil    Relief 
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Act  (U.  S.  Comp.  St.  1918,  S§  3078%a^ 
3078 Viss),  where  a  person  indicted  for  felony 
has  been  inducted  into  the  military  service  of 
United  States,  voluntarily  or  involuntarily,  and 
at  the  time  set  for  his  trial  is  stationed  within 
40  miles  of  the  place,  two  hours  by  rail,  and 
on  application  to  the  proper  army  officer  by  ac- 
cused or  his  bail  a  pass  or  furlough  would  be 
granted  to  attend  court,  but  such  request  is  not 
made,  a  bond  for  the  appearance  of  accused  is 
forfeited  under  Cr.  Code  Prac.  §  82.— Id. 

BAILMENT. 

See  Criminal  Law,  ^=>29;  Embezzlement,  ^=> 
44;    Pledges. 

BANKRUPTCY. 

See  Attorney  and  Client,  ^=s>104;  Bills  and 
Notes,  <8=>106. 

V.   RIGHTS.  REMEDIES.  AND   DIS- 
CHARGE OF  BANKRUPT. 

^==>425  (Tex.Civ.App.)  Under  Bankruptcy  Act, 
§  17a  (U.  S.  Comp.  St.  §  0601), '  declaring 
that  a  discharge  shall  release  the  bankrupt  of 
all  of  his  provable  debts  except  such  as  have 
not  been  scheduled  unless  the  creditor  had  notice 
of  actual  knowledge  of  the  proceedings  in  bank- 
ruptcy, the  term  "notice  or  actual  knowledge" 
contemplates  in  every  case  actual  personal  no- 
tice of  some  sort  to  the  creditor,  as  distinguish- 
ed from  mere  imputed  knowledge;  hence  con- 
structive notice  of  bankruptcy  proceedingAis 
not  sufficient  to  discharge  an  unscheduled 
debt.— Lynch  v,  McKee,  214  S.  W.  484. 

Where  a  bankrupt  did  not  schedule  a  note 
held  by  plaintiff,  hcldj  that  the  discharge  in 
bankruptcy  did  not  bar  an  action  on  the  note; 
the  creditor  not  having  the  notice  of  the  pro- 
ceedings contemplated  by  Bankruptcy  Act,  § 
17a  (U.  S.  Comp.  St  §  9601).— Id. 

BANKS  AND  BANKING. 

See  Embezzlement,  €=s»42;  Landlord  and  Ten- 
ant, <&=»169;  Municipal  Corporations,  ^=> 
993;   Pleading,  «©=s>298;    Trial,  <3=»296, 

II.   BANKING  CORPORATIONS  AND 
ASSOCIATIONS. 

(C)    Stockbolderii. 

^=»47(1)  (Ark.)  Where  a  stockholder  of  a  bank 
paid  a  debt  of  the  bank,  the  other  stockholders 
were  liable  to  him  for  their  pro  rata  part  of 
such  indebtedness,  and  it  was  bank  receiver's 
duty  to  require  stockholders  who  had  not  paid 
for  thoir  stock  to  make  payment  and  to  re- 
quire those  wiio  had  illegally  withdrawn  funds 
to  make  refund,— Holyfield  v.  Davis,  214  S.  W. 
53. 

(B)  Innoivency  and  DISNOlatlon. 

^=»74  (Ark.)  Where  stockholders  knowing  of 
bank's  insolvency  sell  stock  to  cashier  and  are 
paid  out  of  bank's  assets,  the  effect  is  withdraw- 
al of  stock  on  account  of  insolvency  in  fraud  I 
of  creditors.— Ilulyfield  v.  Davis,  214  S.  W. 
D3. 

0=^77(4)   (Ark.)  Where    stockholders    knowing 
of  bank's  insolvency  sell  stock  to  cashier  and 
are    paid    out    of   bank's    assets,   the    effect   is 
withdrawal  of  stock  on  account  of  insolvency,  | 
in  fraud  of  creditors,  and  such  payments  may  | 
be  recovered  by  bank's  receiver  for  the  benefit  ' 
of   its    creditors.— Holyfield    v.    Davis,    214    S.  ' 
W.  53. 

The  receiver  of  an  insolvent  bank  stands  in 
the  place  of  and  represents  such  bank,  and  must 
collect  and  admuiist^r  its. assets  for  the  benefit  i 
of  creditors,  stockholders,  and  all  who  are  in- 
terested in  its  financial  affairs.— Id.  i 


III.   FUNCTIONS   AND   DEAI.INGS. 

(D)   ColIectlonM. 

€=»I56  (Tex.Civ.App.)  When  a  bank  under- 
takes to  collect  negotiable  paper,  intrusted  to 
it  for  that  purpose,  the  relation  of  principal 
and  agent  is  thereby  established;  the  bank 
becoming  the  agent  for  collection.— Central 
Exch.  Nat.  Bank  of  Waco  v.  Fimt  Nat.  Bank, 
214  S.  W.  660. 

^=s>l7L(2)  (Tex.Oiv.App.)  A  bank,  undertaking 
the  collection  of  commercial  paper  sent  it  by 
another  bank  for  collection,  is  liable  for  any 
loss  resulting  to  the  sending  bank  from  the 
collecting  bank's  negligence  in  failing  to  make 
the  collection.— Central  Exch.  Nat  Bank  of 
Waco  V.  t^rst  Nat.  Bank,  214  S.  W.  660. 
<S=>475(3)  (Tex.Civ.App.)  Upon  the  issue  of 
negligence  of  bank  in  accepting  check  ol  drawee 
of  draft  attached  to  biUs  of  lading  in  payment 
of  the  draft,  proof  of  custom  of  banks  to  accept 
checks  of  drawees  in  payment  of  drafts  was  ad- 
missible, and  testimony  that  the  bills  of  lading 
were  forged  was  admissible  to  show  they  were 
worthless.— Central  Exch.  Nat.  Bank  of  Waco 
V.  First  Nat.  Bank,  214  S.  W.  660. 
<g=!>l75(5)  (Tex.Civ.App.)  Where  a  note  which 
has  been  surrendered,  by  the  bank  to  which  it 
has  been  intrusted  for  collection,  in  exchange 
for  a  check,  has,  upon  dishonor  of  the  check, 
been  recovered  without  its  vitality  or  security 
having  been  in  any  way  impaired,  the  bank  is 
not  liable  to  the  owner  of  the  note  unless  to 
the  extent  of  any  actual  loss  that  may  have 
been  occasioned  by  its  act.— Central  Exch.  Nat. 
Bank  of  Waco  v.  First  Nat  Bank,  214  S.  W. 
060. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  <©=»75(>-815;   Pleading,  ^=>403. 

BILL  OF  EXCEPTIONS.   ' 

See  Exceptions,  Bill  Of. 

BILLS  AND  NOTES. 

See  Accord  and  Satisfaction,  €=>11;  Appeal 
and  Error,  ^=»931;  Attorney  and  Client,  ^=» 
104;  Bankruptcy,  ^=>425;  Banks  and  Bank- 
ing, ^=»156,  171,  175;  Carriers,  ^=>58:..  Cor- 
porations, <©=3269,  433,  484;  Depositions, 
^=^09;  Ejectment,  ^=s>110;  Evidence,  ^s> 
419;  Exchange  of  Property,  <$=>5,  8;  Guar- 
anty, $=s>26;  Judgment,  €=>803;  Limitation 
of  Actions,  ^=>167:  Novation,  ^=»1;  Part- 
nership, <g=>55,  157,  242;  Pleading,  «=>298; 
Pledges,  <e=s>53;  Set-Off  and  Counterclaim, 
<S=»35;  Trial,  <©=»29e;  Trusts,  ^=>m%i 
Vendor  and  Purchaser,,  ^=:»244,  274. 

I,   REQUISITES   AND   VAULDITT. 

(F)   Validity. 

^=»I03(1)  (Mo.App.)  If  a  note  is  fraudulently 
or  falsely  read  to  a  blind  man,  and  he  signs  it 
believing  it  to  have  been  correctly  read,  he  may 
defend  on  the  ground  of  the  fraud,  it  not  ap- 
pearing that  he  was  guilty  of  want  of  diligence 
on  account  of  this  infirmity;  and  this  rule  was 
not  changed  by  the  Negotiable  Instruments 
Law.— Atkinson  v.  Kelly.  214  S.  W.  276. 
€=»I06  (Tez.Civ.App.)  Even  though  an  agree- 
ment between  a  mortgagee  and  another  credi- 
tor of  mortgagor  that  such  creditor  should  par- 
ticipate with  the  mortgagee  in  the  mortgage  se- 
curity was  illegal  under  Bankr.  Act,  §  29b, 
subd.  5,  because  given  by  mortgagee  in  consider- 
ation of  such  creditor's  refraining  from  insti- 
tuting bankruptcy  proceedings  and  setting  aside 
the  mortgage  as  an  unlawful  preference,  ^et 
where  the  agreement  was  carried  out,  and  title 
to  the  mortgaged  property  vested  by  foreclosare 
in  mortgagee,  the  illegality  of  such  agreement 
was  no  defense  to  third  parties  in  their  note  to 
such  creditor  for  the  full  amount  of  his  claim 
against  the  mortgagor,  which  note  was  given  by 


1000 


INDBX-DIGE5BT 


For  CMM  In  BecDIff.  *  Am.Dlff.  Ke7-No.Serie«  tt  Indexes  tee  mme  topic  and  KBY-NITMBEB 


Boundaries 


them  as  part  payment  on  their  purchase  from 
the  mortgagee  of  the  property  acquired  by  such 
foreclosure.— Francklow  v.  Ullmann,  Stem  & 
Krausse,  214  S.  W.  797. 

V.   RIGHTS  AND  LIABI^LITIES  ON  IN- 
•    DORSEMEMT  OB  TRANSFER. 

(B)  IndorHcment  for  Trannfer. 

<&=»292  (Tex.Oiv.App.)  Though  under  an  in- 
dorsement on  a  draft,  ''Pay  any  bank  or  bank- 
er or  order,'*  the  indorsee  may  have  suflScient 
title  to  support  an  action  against  the  drawer 
or  acceptor,  such  right  does  not  render  the  in- 
dorsee Uabje  on  its  own  subsequent  indorsement 
made  in  furtherance  of  f^ollection.— Tradesmen's 
Stote  Bank  v.  Ft  Worth  Elevators  Co.,  214 
S.  W.  656. 

^=:>29.3  (Tex.Civ.App.)  An  indorser  "without  re- 
course in  any  way"  is  liable  to  bona  fide  holder 
of  note  executed  by  husband  and  wife,  and  tak- 
en on  strengtl)  of  wife's  signature,  which  was 
a  forgery.— Sliller  v.  Stewart,  214  S.  W.  565. 
^=^295  (Tex.Civ.App.)  The  indorsement  on  the 
back  of  a  draft  by  a  bank  to  which  it  was  for- 
warded for  collection,  "Pay  any  bank  or  bank- 
er, all  previous  indorsements  guaranteed,"  mere- 
ly guaranteed  the  genuineness  of  the  prior  in- 
dorsements and  did  not  guarantee  payment  of 
the  draft.— Tradesmen's  State  Bank  v.  Ft. 
Worth  Elevators  Co.,  214  S.  W.  65iB. 
^=^296  (Tex.Civ.App.)  An  indorser  "without 
recourse  in  any  way"  is  liable  to  bona  fide  hold- 
er of  note  executed  by  husband  and  wife,  and 
taken  on  strength  of  wife's  signature,  which 
was  a  forgery,  the  indorser  warranting  the  gen- 
uineness of  her  signature.— Miller  v.  Stewart, 
214  S.  W.  565. 

VIII.   ACTIONS. 

^=:»452(1)  (Tex.Civ.App.)  In  the  absence  of  an 
agreement  to  do  so,  no  duty  rests  upon  a  credi- 
tor to  notify  his  debtor  that  the  debt  has  not 
been  paid,  although  past  due,  so  that  the  fact 
that  the  creditor  did  not  notify  the  debtor  that 
a  note  had  not  been  paid  until  after  the  death 
of  a  third  party  to  whom  defendant  had  in- 
trusted funds  for  its  payment;  and  who  had  mis- 
appropriated them,  did  not  avail  as  a  defense  in 
an  action  on  the  note.— First  State  Bank  of 
Abilene  v,  Shaw,  214  S.  W.  442. 
^=>489(4)  (Mo.App.)  Under  a  plea  of  non  est 
factum  the  maker  of  a  note  may  show  that  he 
was  blind  and  that  it  was  falsely  read  to  him.— 
Atkinson  v.  Kelly,  214  S.  W.  276. 

BLIND  PERSONS. 

See  Bills  and  Notes,  <S=»103,  489;  Insurance, 
^=»527;    Principal  and  Agent,  ($==»158. 

BONDS. 

See  Appeal  and  Error,  ®=»468;  Bail,  <®=»74, 
75;  Counties,  €=^123;  Dismissal  and  Non- 
suit, ^=>19;  Drains,  ^=>18,  73;  Injunction, 
€=^148;  Liens,  €=»16;  Municipal  Corpora- 
tions, ^=»949;  Partnership,  ®=>41;  Princi- 
pal and  Surety,  ^=»117;  Replevin,  <S=»125; 
Schools  and  School  Districts,"  ^=>97;  Se- 
questration, ^=>20;  Stipulations,  ^=>14; 
Trial,  <©=>6. 

.    BOUNDARIES. 

See  Adverse  Possession,  ^=>66:  Appeal  and 
Error,  ^=»934;  Evidence.  «©s=>10:  Highways, 
<©=»90;  Injunction,  ^=s>136;  Judgment,  ^» 
226,  702,  951;  Statutes,  €=>64;  Trial, 
<8=»352. 

I.  DESCRIPTION. 

^=s>3(5)  (Tex.Civ.App.)  A  call  for  a  natural 
object  will  not  control  a  call  for  course  and  dis- 
tance, when  it  appears  that  the  same  was 
made  by  mistake,  or  upon  an  erroneous  con- 
jecture.—Benavides  V.  State,  214  S.  W.  568. 
While  distance  is  often   the   most  uncertain 


call  in  field  notes,  there  are  no  set  rules  as  to 
whether  a  call  for  natural  or  artificial  objects 
or  a  call  for  distance  should  control,  and,  in 
the  absence  of  elements  showing  that  a  call  for 
distance  was  inserted  by  mistake,  it  wiU  con- 
trol the  location  of  the  survey.— Id. 

In  an  action  involving  a  boundary  of  a  sur- 
vey, a  call  for  "the  lands  of  the  Rio  Grande," 
if  held  to  refer  to  the  back  lines  of  adjacent 
porciones,  will  be  rejected  when  to  adopt  it 
would  be  to  disregard  the  calls  for  course,  dis- 
tance, quantity,  and  the  express  configuration 
of  the  survey. — Id. 

<©=>3(9)  (Tex.Civ.App.)  While  quantity  in  a 
survey  is  immaterial  when  the  lines  and  cor- 
ners can  be  located  with  reasonable  certainty 
by  reference  to  calls  for  natural  or  artificial 
objects  or  for  other  surveys,  when  they  cannot 
be  thus  located  quantity  becomes  a  material 
circumstance,  there  being  no  presumption  of 
law  that  the  surveyor  made  a  mistake  in  his 
call  for  quantity.— Benavides  v.  State,  214  S. 
W.  568.     * 

<@=»4  (Tex.Civ.App.)  The  Spanish  word  "cafi- 
ada,"  when  used  as  a  call  in  field  notes,  means 
valley.— Benavides  v.  State,  214  S.  W.  568. 
^=>25  (Tex.Civ.App.)  In  an  actiqp  of  trespass 
to  try  title,  where  the  older  surveys  on  the 
north  were  definitely  fixed  and  located,  they 
control  the  location  of  the  land  in  question  as 
against  uncertain  locations  of  the  southern  tier 
of  surveys.— McFaddin  y.  White,  214  S.  W. 
704. 

n.  EVIDENCE,    ASCERTAINMENT, 
AND   ESTABLISHMENT. 

<S=»35(1)  (Tex.Oiv.App.)  In  trespass  to.  try  ti- 
tle, where  the  question  was  one  solely  of  dis- 
puted boundary,  evidence  of  the  contents  of  a 
letter  written  to  plaintiff's  predecessor,  rdat- 
Ing  to  a  survey  to  locate  the  boundary,  held  im- 
properly excluded  upon  objections  that  plain- 
tiffs predecessor  had  testified  and  that  the  evi- 
dence was  not  offered  in  impeachment.— Wat- 
kins  V.  Hines,  214  S.  W.  663. 
C=>36(5)  (Tex.Civ.App.)  In  an  action  of  tres- 
pass to  try  title,  where  the  court  had  before  it 
the  original  and  corrected  field  notes,  and  calls 
for  a  common  corner  had  been  erased  from  orig- 
inal field  notes,  it  was  the  duty  of  the  court  in 
locating  such  corner  to  consider  the  original 
field  notes;  it  appearing  that  tbe  surveyor  bad 
made  only  one  trip  to  the  land. — McFaddln  v. 
White,  214  S.  W.  704. 

€=>37(1)  (Tex.Civ.^pp;)  In  an  action  of  tres- 
pass to  try  title  involving  the  question  of  sur- 
veys, facts  of  record  held  sufficient  to  sustain 
the  judgment  of  the' court  that  it  was  the  in- 
tention of  the, /surveyor  and  of  the  state  in  is- 
suing patents  d'nd  of  the  parties  accepting  the 
same  to  include  in  two  certain  surveys  all  of 
the  land  as  shown  on  the  official  map.— Mcf'ad- 
din  V.  White,  214  S.  W.  704. 

In  an  action  of  trespass  to  try  title  involv- 
ing the  question  of  surveys,  facts  held  sufficient 
to  sustain  an  actual  survey  rather  than  a  paper 
survey,  had  the  trial  court  so  found.— Id. 
€=»37(3)  (Tex.Civ.App.)  In  an  action  involv- 
ing a  boundary  of  a  survey  calling  for  the  head 
of  the  drain  of  M.,  deceased,  evidence  held  to 
show  that  such  call  was  inserted  by  mistake, 
where  the  call  for  distance  would  cause  a  dis- 
crepancy of '2.7  miles.— Benavides  v.  State,  214 
S.  W.  568. 

€:=937(3)  (Tex.Civ.App.)  In  an  action  of  tres- 
pass to  try  title,  where  the  court  had  before  it 
the  original  and  corrected  field  notes,  and  calls 
for  a  common  comer  bad  been  erased  from  orig- 
inal field  notes,  it  was  the  duty  of  the  court  in 
locating  such  corner  to  consider  the  original 
field  notes,  it  appearing  that  the  surveyor  had 
made  only  one  trip  to  the  land,  and  the  judg- 
ment of  the  court  finding  that  the  original  field 
notes  and  the  corrected  field  notes  included  tkd/> 


same  land  held  amply  sustained.— McFaddin^r. 
White,  214  S.  W.  704. 
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^=s>43  (Tez.Oiv.App.)  In  trespase  to  try  title, 
where  tne  question  was  one  of  disputed  bound- 
ary, where  the  location  of  a  fence  was  estab- 
lished by  the  evidence,  judgment  fixing  the 
boundary  at  a  certain  number  of  varas  sonth 
of  the  fence  is  not  open  to  attack  on  the  ground 
that  it  did  not  define  the  boundary  line  by  ob- 
jects on  the  ground.— Watkina  v.  Hines,  214  S. 
W.  663. 

BRIBERY. 

See  Trial,  €=s>129. 

BRIDGES. 

See  Oounties,  ^=»12B;  Eminent  Domain, 
169  L  Estoppd,  «=>90;  Highways,  «bs=» 
90;  Liens,  ^s»16;  Master  and  Servant,  €=> 
204,  276,  278,  279,  280,  288;  Partnership, 
<e=s>41. 

BRIEFS. 

See  Appeal  and  Error,  ^=>761,  762. 

BROKERS. 

See  Accord  and  Satisfaction,  ^s>ll:  Gaming, 
$==92,  38;  Insane  Persons,  $=s>94;  Sales, 
$=>7 ;  Telegraphs  and  Telephones,  ^=:»52,  65. 

m.   DUTIES  Ain>  LIABIUTIES  TO 
PBINCIPAL. 

$=s>28  (Tex.Oiv.App.)  Where  the  owner  con- 
veyed land  to  brokers  upon  a  contract  that^they 
should  sell  it  and  out  of  the  proceeds  pay  his 
debts  and  turn  over  the  balance  after  deduct- 
ing their  compensation,  such  •  brokers,  upon 
sale  of  the  land,  cannot  refuse  to  account  to 
the  owner  because  a  note  given  by  such  owner 
and  secured  bv  a  mortgage  on  the  land  con- 
veyed with  otner  land  is  still  outstanding.-^ 
Morrison  v.  Neely,  214  S.  W.  586. 

XV.   COMPENSATION  AND  UEN. 

$=>39  (Mo.App.)  Under  a  contract  engaging 
plaintiff  to  make  sales  and  agreeing  to  pay  a 
commission,  and  providing  that,  "in  event  not 
enough  cash  is  taken  to  pay  advertising  expens- 
es and  commission,  you  (plaintiff)  are  to  wait 
for  your  commission  until  enough  cash  is  taken 
in  at  sales  made  to  cover  advertising  expenses 
and  commission,"  plaintiff  was  entitled  to  some 
commission  where  more  than  enough  cash  was 
taken  in  .to  pay  advertising  expenses,  although 
not  enough  to  pay  the  entire  commission.— Tra- 
vis V.  Means,  214  S.  W.  239. 
^P=»40  (Ky.)  Oontracts  to  pay  broker  a  commis- 
sion are  to  be  construed  ahd  applied  according 
to  the  same  principles  that  govern  other  con- 
tracts.—Smith  V.  Robinson.  214  S.  W.  771. 
^=s>57(l)  (Tex.Civ.App.)  Where  a  contract  to 
sell  consummated  by  a  broker  did  not  conform 
to  the  eillistment  contract,  the  broker  is  not 
entitled  to  recover,  unless  he  can  show  that 
the  departure  from  the  enlistment  was  waived 
by  the  vendor,  his  principal.— PeeiHes  v.  Grif- 
fith, 214  S.  W.  561. 

€=»6I(1)  (Tex.Civ.App.)  Where  brokers  pro- 
cured a  purchaser  ready,  able,  and  willing  to 
buy,  but  who  refused  because  of  defects  in  the 
vendor's  title,  held  that,  though  the  original  con- 
tract was  only  an  option  contract,  the  brokers 
cannot  be  denied  recovery  of  commissions  on 
the  ground  that  their  purchaser  did  not  make 
payment  as  required,  where  failure  to  make 
such  payment  was  waived  by  the  vendor.— 
Crum  V.  SJade  &  Bassett.  214  S.  W.  441. 
^=»6I(1)  (Tex.Civ.App.)  Where  Iel  broker  has 
brought  the  seller  and  purchaser  together  who 
have  agreed  on  terms  and  price,  if  title  is  good, 
the  broker  is  entitled  to  his  commissions, 
though  the  sale  is  not  effected  because  of  a  de- 
fect in  the  title.— Williams  v,  Atkinson,  214 
8.  W.  504. 

There  is  an  implied  condition  in  a  contract, 
where    a    broker    procures    a    purchaser    with 


whom  the  owner  agrees  on  terms  of  sale,  that 
title  shall  be  perfect,  and,  where  it  is  not  per- 
fect and  the  purchaser  for  that  reason  refuses 
to  accept  the  premises,  the  broker  cannot  be 
denied  recovery  on  that  ground.— Id. 

V.  ACTIONS  FOR  COMPENSATION. 

€=»82(1)  (Tex.Oiv.App.)  Where  it  is  alleged 
that  the  seller  actually  sold  the  premises  to  a 
purchaser  with  whom  the  broker  was  negotiat- 
ing upon  specified  terms,  it  is  not  necessary  to 
allege  that  the  proposed  purchaser  was  ready, 
able,  and  willing  to  buy. — Williams  v.  AtKin- 
son,  214  S.  W.  504. 

In  an  action  by  a  hroker  for  commissions 
for  services  rendered  in  sale  of  lands,  petition, 
alleging  that  the  broker  procured  a  purchaser 
who  agreed  to  purchase  and  entered  into-  writ- 
ten contract,  etc.,  and  took  possession  of  the 
premises,  and  that  the  broker  was  the  efficient 
procuring  cause,  held  sufficient  to  support  a 
judgment  in  the  broker's  favor. — Id. 
^=s>82(4)  (Ky.)  Even  if  the  facts  were  sufficient 
to  show  an  implied  contract  for  commissions  on 
a  sale  of  defendant's  farm,  there  could  be  no  re- 
covery where  only  an  express  contract  was  de- 
clared on.— Smith  v.  Robinson,  214  S.  W.  771. 
<8=>82(4)  (Tex.Civ.App.)  In  an  action  by  a 
broker  for  commissions  for  procuring  a*  pur- 
chaser, heldf  that  the  petition,  though  alleg- 
ing that  its  vendor,  through  the  plaintiff,  exe- 
cuted the  contract  of  sale,  must  be  deemed  to 
have  asserted  that  the  contract  of  sale  was  ex- 
ecuted pursuant  to  the  enlistment  contract; 
hence  where  evidence  showed  that  terms  of 
sale  were  contrary  to  the  enlistment  contract, 
and  the  broker  introduced  oral  statements  au- 
thorizing a  sale  on  different  terms,  it  was  error 
to  refuse  to  allow  the  vendor  to  offer  evidence 
in  contraAction  thereof,  on  the  theory  that, 
since  he  did  not  deny  under  oath  the  broker's 
authority  to  execute  the  contract,  he  should 
not  under  Rev.  St.  1911,  art.  1906,  S  3710, 
on  trial  offer  proof  in  denial.— Peeples  v.  Grif- 
fith, 214  S.  W.  561. 

^s»86(l)  (Ky.)  EMdence.  in  an  action  for  a  com- 
mistdon  for  effecting  tne  sale  of  defendant's 
farm  of  about  125  acres  to  plaintiff's  brother, 
held  not  to  show  an  implied  contract  for  a  com- 
mission on  that  sale. — Smith  v.  Robinson,  214 
S.  W.  771. 

€=»86(8)  (Tex.Civ.App.)  Evidence  held  insuffi- 
cient to  show  that  real  estate  broker  aj^reed.  to 
split  his  commissions  with  purchaser.— McC^iire 

V.  Pair.  214  S.  W.  683.    . 

C=»88(2)  (Ky.)  Where  a  broker  suing  for  a  com- 
mission for  effecting  the  sale  of  defendant's 
farm,  containing  about  125  acres,  proved  only  a 
contract  to  find  a  certain  other  purchaser  for  100 
acres  thereof,  defendant's  motion  for  a  peremp- 
tory instruction  should  have  been  granted.— 
Smith  V.  Robinson,  214  S.  W.  771. 

VI.  RIGHTS,  POWERS,  AND  LIABH.- 
ITIES  AS  TO  THIRD  PERSONS. 

^=994  (Ark.)  Where  a  broker  brou^^ht  a  land- 
owner and  a  corporation  together,  and  a  lease 
of  the  land  was  made  to  the  corporation,  to- 
gether with  an  option  to  purchase,  the  broker 
to  have  a  certain  commission  if  the  corporation 
exercised  its  option,  a  sister  of  a  stockholder, 
who  controlled  the  corporation  could  purchase 
the  land  for  her  own  use  and  benefit  without 
the  land  beinp  burdened  with  a  lien  for  the 
broker's  commission.— Sanders  v.  Berry,  214  S. 
W.  58, 

^s»94  (Tex.Civ.App.)  If  real  estate  agents 
were  acting  merely  under  the  usual  enlistment 
contract,  provision  of  their  contract  of  sale  that 
purchaser  and  vendor  were  each  to  deoosit  a 
sum  to  be  paid  in  case  of  lus  default  to  the  oth- 
er 4s  the  other's  damages  rendered  the  sales  con- 
tract unenforceable  against  vendor. — Western 
Union  Telegraph  Co.  v.  Southwick,  214  S.  W. 
987. 
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^»I06  (Ark.)  In  an  action  by  a  broker  against 
a  purchaser  of  land  to  have  a  lien  declared  on 
the  land,  there  having  been  an  agreement  by  the 
l^rantor  to  pay  the  broker  a  certain  commiasion, 
if  a  corporation  leasing  the  land  should  exer- 
cise an  option  to  purchase  the  land,  evidence 
held  sufficient  to  warrant  the  chancellor  in  find- 
ing that  the  sale  to  the  grantee  was  colorable 
merely,  and  that  the  real  sale  was  .to  grantee^s 
brother,  who  was  the  major  stockholder  in  the 
lessee  corporation.— Sanders  v.  Berry,  214  S. 
W.  68.        . 

In  an  action  by  a  broker  to  have  a,  lien  de- 
clared on  land  for  a  certain  commission  on  the 
ground  that  a  transfer  of  the  land  was  collu- 
sive and  for  the  purpose  of  defrauding  him  of 
his  commission,  the  burden  was  upon  the  broker 
to  show  concerted  action  and  collusion  on  the 
part  of  the  grantee  and  other  defendants;  the 
broker's  claim  being  that  the  grantee  was  pur- 
chasing for  another,  a  transfer  to  whom  would 
entitle  the  broker  to  the  commission.— Id. 

BULK  SALES. 

See  Frauds,  Statute  of,  ^=»18;  Fraudulent 
Conveyances,  ^=»182. 

BURGLARY. 

See  Criminal  Law,  «=»511,  938.  1159. 

CANCELLATION  OF  INSTRUMENTS. 

See  Husband  and  Wife,  ^=>49^;  Insurance, 
<&=»248,  890:  Limitation  of  Actions,  <$=s>39; 
Mines  and  Minerals,  ^s»79;  Patents,  ^=» 
216;   Trial,  <8=»351,  352. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

^ss>22  (Tez.Civ.App.)  In  suit  to  rescind  for 
fraud  a  land  sale  and  cancel  deeds  given  pur- 
suant thereto,  notice  and  demand  prior  to  sdit 
is  not  necessary,  but  bringing  of  suit  with  offer 
to  restore  to  defendant  what  plaintiff  has  re- 
ceived in  the  transaction  is  sufficient. — Perkins 
V,  Terrell,  214  S.  W.  551. 

II.   PROCEEDINGS  AND  RELIEF. 

^=»35(1)  (Tex.Giv.App.)  In  suit  to  cancel,  for 
fraud  inducing  sale,  deeds  of  plaintiff  and  his 
son-in-law  to  defendant,  which  conveyed  lands 
owned  by  plaintiff  and  his  son-in-law,  all  of 
which  plaintiff  was  authorized  by  his  son-in-law 
to  contract  to  sell,  the  son-in-law  was  a  neces- 
sary party.— Perkins  v.  Terrell,  214  S.  W.  551. 
«=5>59  (Tex.Civ.App.)  Rev.  St.  1911,  art.  7761, 
providing  for  an  adjustment  of  claims  for  im- 
provements and  rents  and  profits  in  suits  of 
trespass  to  try  title,  does  not  apply  to  a  suit 
for  cancellation  of  a  deed,  but  in  the  latter  the 

?tlaintiff  will  be  required  to  do  equity  by  paying 
or  improvements  made  and  taxes  paid  by  the 
grantee  in  good  faith.— Dean  v.  Dean,  214  S.  W. 

CARRIERS. 

See  Appeal  and  Error,  <S=>171,  1033,  1050, 
'  1064;  Constitutional  Law.  €=>52:  Damages, 
<8=>130,  132,  158,  168,  185;  Evidence,  <S=» 
317,  505,  506,  528.  648,  552,  589;  Jury,  <©=> 
97;  New  Trial,  «=»44,  47;  Street  Railroads, 
<8=>99;  Trial,  <g=»122,  133,  228,  251.  260, 
295,  296,  351;    Venue,  ^=i»22. 

I.   CONTROL  AND  REGULATION  OF 

COBiMON   CARRIERS. 

(A)  In   General. 

ig=»l2(6%)  (Mo.)  Rates  violating  Const  art  12, 
{  12,  and  Rev.  St.  1909,  §  3173,  prohibiting 
charging  more  for  short  than  long  hauls,  are 
unlawful,  and  may  be  abrogated  without  a  find- 
ing by  the  commission  that  they  are  unreason- 
able.—Missouri  Southern  R.  Co.  v.  Public  Serv- 
ice Commission,  214  S.  W.  379. 
^=>I2(7)  (Mo.)  Evidence  that  a  railroad  operat- 
ed two  industrial  spur  tracks,  each  about  five 


miles  in  length,  charging  rates  covered  by  tar- 
iffs on  file  with  the  Public  Service  Commission, 
etc.,  held  to  sustain  Commission's  findihg  that 
such  spurs  were  part  of  tlte  railroad,  although 
the  railroad  did  not  own  the  right  of  way  upon 
which  they  were  constructed  and  used  a  differ- 
ent kind  of  engine  in  Qperating  on  the  spurs. — 
Missouri  Southern  R.  Co.  v.  Public  Service 
Commission,  214  S.  W.  379. 

(B)  Interstate  and  International  Trans- 
portation. 

^s»35  (Mo.)  A  shipper's  agreement  to  allow  a 
carrier  to  charge  rates  conflicting  with  Const, 
art.  12,  §  12,  prohibiting  charging  more  for 
short  than  long  nauls,  does  not  estop  him  from 
later  contesting  the  legality  of  such  rates.— 
Missouri  Southern  R.  Co.  v.  Pubtic  Service 
Commission,  214  S.  W.  379. 

n.  CARRIAGE  OF  GOODS. 

(B)    BUI*    of   LAdlngr,    Shipping    Receipts, 
and   Special  Contracts.  • 

<©=»47(2)  (Tex.Civ.App.)  Where  a  railroad's 
agent  exceeded  authority  in  issuing  bill  of  lad- 
ing purporting  to  bind  the  road  to  transport 
over  connecting  lines  property  it  had  not  and 
never  afterwards  acquired  possession  of,  but 
the  road,  by  attempting  to  perform,  adopted  its 
agent's  act,  it  was  liable  for  damage  result- 
ing from  negligent  failure  to  transport  and  de- 
liver within  reasonable  time.— Chicago  &  6.  W. 
Ry.  Co.  V.  Piano  Milling  Co.,  214  S.  W.  833. 

It  was  within  the  scope  of  the  authority  of  a 
railroad's  agent  to  issue  a  bill  of  lading  binding 
it  to  take  up  a  carload  of  corn  from  its  con- 
necting carrier  and  to  continue  the  carriage 
from  its  destination  under  bill  of  lading  issued 
by  the  original  carrier  to  a  new  destination. 
— Id. 

^=»58  (Tex.Civ.App.)  The  indorsement  on  the 
back  of  a  draft  by  a  bank  to  which  it  was  for- 
warded for  collection,  "Pay  any  bank  or  bank- 
er, all  previous  indorsements  guaranteed,'* 
merely  guaranteed  the  genuineness  of  the  prior 
indorsements,  and  did  not  guarantee  payment  of 
the  draft,  nor  the  existence,  quality,  or  quan- 
tity of  the  wheat  mentioned  in  the  accompany- 
ing bill  of  lading.— Tradesmen's  State  Bank  v. 
Ft.  Worth  Elevators  Co.,  214  S.  W.  656. 

Indorsement  in  blank  of  a  bill  of  lading  mere- 
ly transfers  the  right  held  by  the  transferor 
in  the  property  mentioned  in  the  bill,  and  an 
indorsement  restricted  to  a  particular  person 
or  bank  transfers  such  rights  as  the  indorser 
held  in  such  property  to  his  transferee,  but 
does  not  constitute  a  guaranty  of  the  quantity 
or  quality  of  the  goods,  the  fact  that  they  exist, 
or  the  genuineness  of  the  bill  of  lading.— Id. 
<8=>69(2)  (Tex.Civ.App.)  To  have  entiUed  a  rail- 
road company  to  relief,  against  its  contract  to 
transport  a  carload  of  corn,  on  the  ground  of 
mistake,  the  road  must  have  set  up  such  mis- 
take in  its  pleadings.— Chicago  &  G.  W.  Ry.  Co. 
V.  Piano  Milling  Co.,  214  S.  W.  833. 

(F)  I^oss  of  or  Injnrr  to  €k»ods. 

^=9 108  (Tex.Civ.App.)  A  carrier  which  never 
undertook  to  transport  a  carload  of  corn  fur- 
ther than  S.,  by  changing  the  routing  of  the 
corn  without  notation  on  the  bill  of  lading,  did 
not  become  an  insurer  of  its  arrival  In  good 
condition  at  P.— Chicago  &  G.  W.  Ry.  Co.  v. 
Piano  Milling  Co.,  214  S.  W.  833. 
®=s>  1 1 6  (Tex.Civ.App.)  Where  the  proximAte 
cause  of  injury  to  a  carload  of  corn  was  the 
failure  of  one  of  the  railroads  which  carried  it 
to  comply  promptly  with  the  request  of  the  orig- 
inal consignee  of  the  car  to  carry  it  to  another 
point  than  it  was  originally  billed  to,  which  re- 
sulted in  a  delay  of  about  one  month,  the  rail- 
road was  liable  as  for  a  breach  of  its  undertak- 
ing to  transport  to  a  new  destination  and  make 
delivery  within  reasonable  time,  as  evidenced 
by  the  bill  of  lading  issued  to  the  original  con- 


Carriers 


214  SOUTHWESTERN  RErORTER 


1008 


signee  by  its  ageDt.— Chicago  &  G.  W.  Ry.  Co. 
V.  Piano  Milling  Co.,  214  S.  W.  833. 
^=9 1 34  (Ark.)  In  an  action  against  a  railroad 
company  for  damages  for  destruction  of  a  steam 
shovel  and  steam  shovel  boom,  testimony  held 
to  justify  finding  that  the  proximate  cause  ©f 
the  wreck  destroying  them  Trils  an  undiscovera- 
ble  defect  in  the  shovel  car. — Burke  Const.  Co. 
v.  St.  Louis  &  S.  F.  Ry.  Co.,  214  S.  W.  13- 

In  a  shipper's  actiod  against  a  railroad  com- 
pany for  destruction  of  a  steam  shovel  and 
steam  shovel  boom,  the  rule  that  the  jury  should 
not  be  allowed  to  guess  between  several  causes 
of  the  accident  in  fixing  responsibility,  is  in- 
applicable, where  there  was  evidence  of  the  de- 
fect in  the  shovel  car  causing  the  wreck  and 
destruction  thereof,  and  no  evidence  of  the  car- 
rier's negligence.— Id. 

III.  CARRIAGE  OF  LIVE  STOGK. 

<@==>2I5(1)  (Ky.)  A  carrier  of  live  stock  can  ex- 
empt itself  from  liabilities  for  injuries  in  tran- 
sit only  by  showing  the  death  or  injury  of  the 
/  stock  was  brought  about  by  an  act  of  Uod,  the 
public  enemy,  or  by  the  inherent  nature,  propen- 
sities, or  viciousness  of  the  animals,  or  the  act 
or  fault  of  the  shipper.— Louisville  &  N.  R.  Co. 
V.  Hunter,  214  S.  W.  914. 
€=>2I6  (Tex.Civ.App.)  A  carrier  not  being  an  in- 
surer of  a  shipment  of  live  stock  against  inju- 
ries resulting  from  the  poor  and  weakened  con- 
dition of  the  stock  is  not  liable  for  such  inju- 
ries, but  only  for  injuries  arising  from  its  own 
negligent  acts  -or  omissions. — Galveston,  H.  & 
S.  A.  Ry.  Co.  V.  Crowley,  214  S.  W.  721. 
^=>228(1)  (Tex.Civ.App.)  In  action  for  injuries 
to  a  shipment  of  cattle  while  in  transit,  the  bur- 
den is  upon  plaintiffs  to  show  that  they  were 
negligently  handled  en  route,  where  one  rep- 
resenting plaintiffs  accompanied  the  cattle 
throughout  the  entire  trip.— Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Crowley,  214  S.  W.  721. 
^=s>228(5)  (Ky.)  Where  no  one  accompanies 
shipment  of  live  stock,  and  injury  results  in 
transit,  the  shipper  makes  out  a  prima  facie 
case  when  he  shows  the  animals  were  in  good 
condition  when  delivered  to  the  carrier,  and 
damaged  when  delivered  to  consignee,  casting 
the  burden  on  the  carrier  to- show  the  cars  were 
in  good  condition  and  suitable,  handled  with  rea- 
sonable dispatch,  and  not  roughly  or  improper- 
ly treated,  also  the  burden  to  explain  the  cause 
of  injury,— Louisville  &  N.  R.  Co.'  v.  Hunter, 
214  S.  W.  914. 

^=s>228(5)  (Tex.Civ.App.)  In  an  action  for  in- 
juries to  a  shipment  of  cattie,  the  burden  is 
upon  the  carriers  to  sustain  the  defense  of 
contributory  negligence  by  a  preponderance  of 
the  evidence.— Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Crowley.  214  S.  W.  721. 

^=>229(1)  (Tex.Com.App.)  In  an  action  against 
a  carrier  for  damage  to  a  shipment  of  live  stock 
by  delay,  if  the  shipment  Was  delayed  by  de- 
fendant, and  on  account  of  such  delay  plaintiffs' 
cattle  were  damaged  in  appearance  and  lost 
in  weight  by  reason  of  "loss  of  fill,"  reason- 
ably in  contemplation,  such  loss  of  fill  may 
properly  be  shown  as  affecting  market  value. — 
Texas  &  P.  Ry.  Co.  v.  West  Bros.,  214  S.  W. 
808. 

<@=»229(5)  (Ky.)  In  an  action  against  a  carrier 
for  damage  to  horses  and  mules  in  transit), 
three  mules,  valued  at  $250  to  $300  each,  hav- 
ing died,  and  a  depreciation  In  value  of  other 
mules  from  $40  to  $60  each  having  been  testi- 
fied to,  verdict  for  the  shippers  for  $1,200  held 
not  excessive. — Louisville  &  N.  R.  Co.  v.  Hunter, 
214  S.  W.  914. 

^=»230(4)  (Ky.)  In  an  action  for  Injuries  to 
horses  and  mules  in  transit,  whether  instances 
of  fighting  testified  to  by  the  carrier's  witness 
were  sufficient  to  absolve  it  from  liability  on  the 
theory  the  fighting  brought  about  the  damage 
held  for  the  jury.— Louisville  &  N.  R.  Co.  v. 
Hunter,  214  S.  W.  914. 

<©=>230(4)  (Tex.Civ.App.)  Testimony  of  a  care- 
taker accompanying  a  shipment  of  cattle  that 


at  one  station  the  train  was  cnt  in  two,  and  one 
part  was  switched  out  of  his  sight,  held  insuf- 
ficient to  warrant  submission  of  the  carrier's 
negligence  in  handling  the  train,  such  care* 
taker  also  having  testified  that  when  the  train 
is  in  motion  the  cattle  will  stand  and  ride,  and 
when  not  in  motion  will  fight,  lie  down,  and  be 
trampled  upon.— Galveston,  M.  &  S.  A.  Ry.  Co. 
V.  Crowley,  214  S.  W.  721. 

IV.   CARRIAGE  OF  PASSENGERS. 
(D)   Personal  Injarlea. 

<g=»280(l)  (Tex.Oiv.App.)  Carrier  is  not  insurer 
against  personal  injury.— Schaff  v.  Gordon,  214 
S.  W.  638. 

<&=»287(5)  (Mo.App.)  If  a  street  car  was  allow- 
ed to  stand  at  a  point  to  receive  passengers,  and 
a  number  of  persons,  including  plaintiff,  were 
entering,  it  was  the  duty  of  those  in  charge  of 
the  car  to  ascertain  that  all  such  persons  were 
in  a  place  of  safety  before  starting  the  car.— 
Elliott  V.  United  Rys.  Co.  of  St  Louis,  214  S. 
W.  234. 

^=>287(5)  (Mo.App.)  In  an  action  against  a 
street  railway  company  for  personal  injuries  re- 
sulting from  starting  a  car  while  plaintiff  was 
boarding  it,  it  was  immaterial  whether  the  stop 
was  long  or  short,  where  the  invitation  to  enter 
had  not  been  closed,  and  such  starting  was  an 
act  of  negligence.— Baldwin  v.  Kansas  City  Rys. 
Co.,  214  S.  W.  274. 

^=:»291  (Ark.)  Railroad  owes  passenger  same 
degree  oi  care  with  respect  to  the  condition  of 
the  track  that  is  required  of  it  in  the  operation 
of  trains.— Fourche  River  Valley  &  I.  T.  Ry. 
Co.  V.  Camp,  214  S.  W.  35. 
^=9298(1)  (Ky.)  A  passenger  on  a  train  or 
street  car  is  not  entitled  to  recover  damages  for 
Injury  sustained  by  a  fall  from  the  train  caused 
by  a  jerk,  unless  the  jerk  is  sudden,  unusual, 
unnecessary,  and  violent.— Kentucky  Traction 
&  Terminal  Co.  v.  Peel,  214  S.  W.  874. 
®=»302(3)  (Tex.Civ.App.)  Carrier  is  generally 
liable  for  injury  caused  by  employe's  negligence 
in  opening  or  closing  car  door  without  warning 
passenger  in  so  close  proximity  thereto  that 
opening  or  closing  of  door  is  likely  to  injure 
him.— Schaff  v.  Gordon,  214  S.  W.  638. 

Train  employ^,  in  closing  door,  is  charged 
with  the  duty  of  exercising  that  high  degree  of 
care  and  vigilance  to  prevent  injury  to  pas- 
senger that  a  very  prudent,  cautious,  and  com- 
petent person  would  have  exercised;  failure  to 
exercise  such  care  constituting  negligence  im- 
putable to  the  carrier. — Id. 
«==>303(4)  (Ky.)  Street  car  employes,  having 
stopped  car  at  street  intersection  to  permit  pas- 
senger to  alight,  had  duty  to  allow  car  to  re- 
main standing  until  passenger  had  reasonable 
opportunity  to  alight.— Kentucky  IVaction  ^ 
Terminal  Co.  v.  Peel,  214  S.  W.  874. 
«8»303(5)  (Ky.)  Where  street  car,  having 
stopped  to  permit  passenger  to  alight,  suddenly 
started  forward  without  notice  to  passenger, 
while  kmssenger  was  alighting  from  the  car, 
street  railroad  is  Uable  for  injuries  to  passen- 
ger.—Kentucky  Traction  &  Terminal  Co.  vj 
Peel,  214  S.  W.  874. 

<8=»305(4)  (Mo.App.)  One  about  to  board  an 
electric  car  is  not  entitled  to  damages  for  per- 
sonal injuries  deceived  merely  because  the  car 
came  up  to  the  poiift  of  embarkation  at  an  ex- 
cessive rate  of  speed,  unless  such  excessive  rate 
of  speed  was  the  proximate  cause  of  the  injury. 
— Grubb  V.  Dunham,  214  S.  W.  256. 

Where  an  electric  car  at  an  excessive  rate  of 
speed  approached  a  station  where  several  hun- 
dred persons  were  waiting,  and  several  men 
jumped  on  the  front  platform  of  the  car,  and 
the  negligent  rate  of  speed  naturally  resulted  in 
the  knocking  down  of  persons  standing  near 
the  track,  and  plaintiff  was  knocked  down  by 
one  rushing  through  the  crowd  to  board  the  car, 
stumbling  as  she  fell  over  those  who  were 
knocked  down  by  persons  on  the  front  platform 
in  such  a  manner  as  to  slide  under  the  car  be- 
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<&=»32l(4)  (Ky.)  In  action   against  street  rail- 
way for  injuries  to  alfghting  passenger,  instruc- 


tween  the  front  and  rear  trucks,  the  negligent 
rate  of  speed  was  not  the  proximate  cause  of 
the  injuries. — Id. 

^=>3I5(4)  (Mo.App.)  Where  plaintiff  charged 
negligence  of  defendant  street  railways^  com- 
pany in  starting  the  car  suddenly  after  it  had 
stopped  at  its  usual  place,  and  "while  plaintiff 
was  in  the  act  of  boarding  the  car  at  a  time 
when  she  was  in  a  position  of  danger,**  the  neg- 
ligi^nce  pleaded  was  such  starting  of  the  car, 
and  plaintiff's  statement  that  the  car  started 
with  a  jerk  did  not  create  a  variance,  but  was 
immaterial;  there  being  ample  evidence  upon 
the  issue  of  the  negligent  starting  of  the  car.— 
Baldwin  v.  Kansas  City  Rys.  Co.,  214  S.  W. 
274. 

^=s>3l5(4)  (McApp.)  Evidence  that  the  car 
jerked  or  moved  suddenly  or  abruptly  as  plain- 
tiff was  alighting  was  not  a  variance  or  depar- 
ture from  allegations  that  while  she  was  alight- 
ing the  car  started  up. — Clymer  v.  Kansas  City 
Rys.  Co.,  214  S.  W.  423. 

^=^318(1)  (Tex.Civ.App.)  Evidence  held  to  show 
that  porter  in  closing  car  door  knew  that  pas- 
senger's hand  was  upon  jamb  thereof.— Schaff  v. 
Gordon,  214  S.  W.  638. 

Evidence  held  to  show' that  porter  in  closing 
door  after  passenger  had  placed  hand  upon  door 
jamb  to  steady  himself  in  stepping  aside  to  let 

Sorter  pass  was  negligent,  and  that  such  neg- 
gence  was  proximate  cause  of  injuries  to  pas- 
senger's hand. — Id. 

^=s>3l8(8)  (Mo.App.)  In  an  action  against  a 
street  railway  for  injuries  to  an  intending  pas- 
senger while  attempting?  to  board  a  car  at  other 
than  a  regular  stopping  place,  evidence  held 
sufficient   to   establish  a   prima  facie  case   for 

£laintiff.— Elliott  v.  United  Bys.  Co.  of  St. 
.ouis,  214  S.  W.  234. 
^=>318(8)  (Mo.App.)  In  an  action  against  a 
street  car  company  for  personal  injuries  to  a 
passenger  received  while  boarding  a  car,  evi- 
dence of  disinterested  witnesses  held  sufficient 
to  support  the  verdict  of  the  jury  accepting 
plaintiff's  version  of  the  accicTent  and  injury.— 
Baldwin  v.  Kansas  City  Rys.  Co.,  214  S.  W. 
274. 

€=»3I8(9)  (Tex.OivJ^pp.)  In  an  action  for  in- 
juries to  a  railroad's  passenger  while  alighting 
when  the  porter  had  his  knee  on  the  step  box, 
testimony  held  to  warrant  finding  that  porter 
was  negligent  when  he  so  projected  his  knee 
over  the  box.— Ft.  Worth  &  D.  C.  Ry.  Co.  v. 
Courtney,  214  S.  W.  839. 

^=»3I8(10)  (Ky.)  Evidence  held  to  warrant 
jury  finding  that  plaintiff  passenger  was  injured 
by  being  thrown  from  car  because  of  car  em- 
ploy6's  negligence  in  abruptly  starting  car 
while  plaintiff  was  alighting  at  street  intersec- 
tion, and  not  as  a  result  of  his  attempt  to 
alight  from  moving  car  before  it  reached  Inter- 
section, as  claimed  by  defendant  street  railway. 
—Kentucky  Traction  &  Terminal  Co.  v.  Peel, 
214  S.  W.  874. 

^=»320(24)  (Tex.Civ.App.)  In  passenger's  action 
for  injuries  to  hand  from  closing  of  car  door, 
question  of  car  employe's  negligence  in  closing 
door  after  passenger  had  placed  hand  on  door 
jamb  to  steady  himself  after  stepping  aside  to 
permit  employd  to  pass  held  for  the  jury.— 
Schaff  V.  Gordon,  214  S.  W.  638. 
^=:>320(26)  (Mo.App.)  Where  a  passenger  on  a 
street  car  fell  in  alighting  from  the  car  which 
was  moving  very  slowly  when  the  motorman 
opened  the  door  to  allow  passengers  to  alight, 
the  question  whether  the  street  car  company 
was  negligent  held  for  the  jury.— Tillery  v.  Har- 
vey, 214  S.  W.  246. 

«g=>320(30)  (Tex.Civ.App.)  Whether  train  por- 
ter's negligence  in  closing  door  after  passenger 
had  placed  his  hand  on  door  jamb  to  steady 
himself  after  stepping  aside  to  permit  porter  to 
pass  was  direct  cause  of  injuries  to  passenger's 
hand  sustained  in  the  closing  of  door  held  for 
the  jury.— Schaff  v.  Gordon^  214  S.  W.  638. 
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tion  on  negligence  of  car  employes  was  not  mis- 
leading by  reason  of  court  using  words  "de- 
fendant's servants,"  instead  of  designating  them 
as  motorman  or  conductor. — ^Kentucky  Traction 
&  Terminal  Co.  v.  Peel,  214  S.  W.  874. 
<S»»32I(23)  (Ark.)  In  action  for  injuries  to 
passenger  in  derailment,  where  only  negli- 
gence charged  was  failure  to  exercise  proper 
care  with  respect  to  condition  of  track,  in- 
struction as  to  railroad's  duty  to  the  passen- 
ger in  the  general  operation  of  railroad,  with- 
out being  limited  to  exercise  of  care  in  ex- 
ercise of  particular  train,  held  proper. — Four- 
che  River  Valley  &  I.  T.  Ry.  Co.  v.  Camp, 
214  S.  W.  35. 

^=>321(2S)  (Mo.App.)  Where  passenger  as- 
serted motorman  was  negligent  in  opening  the 
door  which  was  an  invitation  to  passengers 
to  alight  before  the  car  fully  stopped,  an  in- 
struction that  if  the  passenger  relied  on  the 
custom,  and  the  motorman  negligently  opened 
the  door  before  bringing  the  car  to  a  full 
stop,  and  the  passenger  being  unaware  of  the 
movement  stepped  off  the  car,  etc.,  verdict 
should  be  for  him,  is  not  open  to  objection 
that  the  only  negligence  alleged  was  a  viola- 
tion of  the  custom,  while  the  instruction  sub- 
mitted negligence  in  allowing  the  car  to  pro- 
ceed after  the  door  was  opened.— Tillery  v. 
Harvey,  214  S.  W.  246. 

In  action  by  a  passenger  who  asserted  that 
he  was  injured  in  alighting  by  negligence  of 
motorman  opening  door,  which  was  an  in- 
vitation to  passengers  to  alight,  before  tho. 
car  had  been  brought  to  a  full  stop,  refusal 
of  defendant'?  requested  instruction  on  ac- 
cident was  proper,  though  defendant  asserted 
plaintiff  merely  tripped,  the  instructions  given 
having  correctly  charged  that  unless  the  jury 
found  defendant  negligent  no  recovery  could 
be  had,  for,  bad  the  instruction  on  accident 
been  given,  the  jury  might  have  been  misled 
into  denying  recovery  though  the  injury  oc- 
curred as  claimed  by  plaintiff.— Id. 
€=s>32l(23)  (Mo.App.)  In  an  action  for  per- 
sonal injuries  to  plaintiff  while  attempting  to 
board  defendant's  street  car  because  of  a  vio- 
lent jerk  of  the  car  while  starting,  an  in- 
struction held  not  erroneous  as  submitting  the 
negligent  failure  to  stop  the  car,  resulting  in 
plaintiff's  being  dragged  and  hurt,  which  fail- 
ure had  not  been  pleaded. — Paul  v.  Dunham, 
214  S.  W.  263: 

In  an  action  for  personal  injuries  from  being 
thrown  and  dragged  while  attempting  to  board 
defendant's  street  car,  evidence  of  permanent 
injuries  held  sufficient  to  justify  an  instruc- 
tion on  that  subject.— Id. 
«g=»32l(23)  (Tex.Civ.App.)  In  an  action  for 
injuries  to  a  railroad  passenger  while  alight- 
ing, testimony  for  plaintiff  that  she  fell  because 
the  porter  had  put  his  knee  across  the  step 
box  held  not  to  have  made  an  issue  as  to  wheth- 
er the  injury  was  the  result  of  an  unavoidable 
accident,  to  call  for  instruction  thereon.— Ft. 
Worth  &  D.  C.  Ry.  Co.  v.  Courtney,  214  S,  W. 
839. 

(B)  Contributory  Nesllf^ence  of  Person  In- 
jured. 

^=^327  (Mo.)  That  one  struck  by  a  train  while 
cj'ossing  tracks  on  station  premises  was  an 
invitee  and  had  gone  there  for  the  purpose 
of  taking  a  train  did  not  relieve  him  from  the 
necessity  of '  exercising  ordinary  care. — State 
ex  rel.  Peters  v.  Reynolds,  214  S.  W.  121. 
^=>328(1)  (Mo.App.)  Where  plaintiff  passen- 
ger was  injured  by  the  sudden  starting  of  de- 
fendant's street  railways  company's  car  which 
she  was  boarding,  caused  to  lose  her  balance, 
and  was  dragged  and  thrown  upon  the  pave- 
ment, held  that  plaintiff  was  not  negligent 
'  because  she  held  to  the  upright  rod  or  stan- 
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chion  instead  of  letting. go  at  once.— Baldwin 
V.  Kansas  City  Rys.  Co.,  214  S.  W.  274. 
<(s»328(2)  (Mo.App.)  Where  a  street  car  is 
temporarily  stopped  at  a  place  other  than  a 
regular  stopping  place,  and  not  to  receive  or 
discharge  *  passengers,  if  one  attempts  to  get 
on  or  off  and  is  injured  by  the  starting  of  %be 
car  the  company  cannot  be  charged  with  neg- 
ligence, unless  the  conductor  or  motorman 
knew,  or  had  reason  to  know,  that  an  attempt 
to  get  on  or  off  was  being  made. — Elliott  v. 
United  Rys.  Co.  of  St.  Louis,  214  S.  W.  234. 
®=s>336  (Mo.App.)  A  passenger  on  a  street  car 
is  entitled  to  rely  on  a  well-established  cus- 
tom that  the  motorman  will  not  open  the  doors 
to  allow  passengers  to  alight  until  the  car 
comes  to  a  full  stop,  and,  where  the  motor- 
man  opens  the  doors,  his  act  may  be  consid- 
ered as  a  direction  for  passengers  to  alight 
then  and  there.— Tillery  v.  Harvey,  214  S.  W. 
246. 

«S=>347(6)  (Tex.Civ.App.)  Whether  passenger 
standing  in  vestibule  of  train  was  negligent  in 
placing  hand  on  door  jamb  to  steady  himself 
after  stepping  aside  to  let  porter  pass  held  for 
the  jury.— Schaff  v.  Gordon,  214  S.  W.  638. 
^=>347(11)  (Ky.)  In  action  against  street  rail- 
way for  injuries  to  alighting  passenger  from 
abrupt  premature  starting  of  car,  where  de- 
fense was  that  passenger  had  jumped  from  car 
before  it  had  reached  street  intersection,  where 
it  had  stopped  to  discharge  passengers,  e\idence 
held  to  make  case  for  jury. — Kentucky  Traction 
&  Terminal  Co.  v.  Peel,  214  S.  W.  874. 
^=s>348(6)  (Mo.App.)  Instruction  held  not  sub- 
ject to  objection  that  it  did  not  limit  right  of 
plaintiff  to  boarding  defendant's  street  car  at 
the  usual  stopping  place.— Sparks  v.  Harvey, 
214  S.  W.  249. 

CENSUS. 

See  Criminal  Law,  ^s»444. 

CERTIORARI. 

See  Courts,  <8=>231;    Taxation,  (e=»493. 

I.   NATURE  AND  GROUNDS. 

^s>3  (Ark.)  That  a  judgment  entered  in  va- 
cation was  actually  rendered  at  a -regular  term 
of  circuit  court,  being  by  direction  of  the 
judge  entered  as  of  a  date  in  term,  cannot 
avail  respondent  in  a  proceeding  on  certiorari 
to  the  Supreme  Court,  but  is  only  available 
to  such  respondent  in  a  proceeding  to  cor- 
rect the  judgment  by  nunc  pro  tunc  order  in 
the  circuit  court  at  regular  court  time.— Hilger 
V.  J.  R.  Watkins  Medical  Co.,  214  S.  W.  49. 
^=»28(2)  (Ark.)  The  Supreme  Court  in  ite 
superintending  control  over  inferior  courts 
will  issue  writs  of  certiorari  to  quash  judg- 
ments rendered  by  circuit  judges  or  chancel- 
lors without  authority  in  vacation.— Ililger  v. 
J.  R.  Watkins  Medical  Co.,  214  S.  W.  49. 

II.   PROCEEDINGS  AND  DETER- 
MINATION. 

^=»64(1)  (Ark.)  On  certiorari  the  court  will 
onlv  look  to  the  face  of  the  record.— Hilger  v. 
J.  R.  Watkins  Medical  Co.,  214  S.  W.  49. 
<^=»64(1)  (Mo.)  In  reviewing  action  of  board 
of  equalization  on  certiorari,  court  cannot  go 
bevond  the  face  of  the  record.— State  ex  rel. 
McCune  v.  Carter,  214  S.  W.  18(). 
^=^64(1)  (Mo.)  On  certiorari  to  review  opinion  of 
Court  of  Appeals,  claimed  to  be  in  conflict  with 
decisions  of  Supreme  Court,  ruling  of  Court  of 
Appeals  must  stand,  in  so  far  as  certiorari  pro- 
ceedings are  concerned,  where  no  conflict  is 
shown. — State  ex  rel.  Pelligreen  Const  Co.  ▼. 
Reynolds,  214  S.  W.  369. 

CHAMPERTY  AND  MAINTENANCE. 

^=^4(5)  (Mo.)  A  defendant  in  an  action  can- 
not set  up  as  a  defense  that  the  action  is  be- 
ing  prosecuted    under    a    champertous    agree- 


ment to  "^hich  he  is  a  Btranger.—Powell  v. 
Bowen,  214  S.  W.  142. 

<S:;p5(3)  (Ark.)  In  view  of  Acta  1900,  p.  892, 
contract  giving  attorney  half  of  amount  re- 
covered after  deduction  of  costs,  and  requiring 
attorney  to  advance  coats  and  sustain  loss 
thereof  in  event  of  no  recovery,  where  made 
in  good  faith  held  valid  and  not  champertous. 
—Johnson  v.  Missouri  Pac.  R.  Co.,  214  S. 
W.  17.  , 


See  Equity. 


CHANCERY. 
CHARITIES. 


I.   CREATION,   EXISTENOB,   AND   VA^ 
I.IDITY. 

«=5>22(2)  (Ky.)  Testamentary  trust,  specifying 
the  Southern  Presbyterian  Church  as  the  object 
of  testatrix's  bounty,  and  investing  her  execu- 
tors and  trustees  with  discretion  to  select  the 
particular  activities  of  the  church  to  which  the 
property  should  be  applied,  held  sufliciently 
specific  to  come  within  Ky.  St  §  317,  specify- 
ing what  devises  for  charitable  purposes  shall 
be  valid.— Kratz  v.  Slaughter's  Ex'rs,  214  S.  W. 
878. 

n.   OONSTBUCTION.  ADKINISTaA. 
TION,  AND  ENFORCEMENT. 

«=s>48(2)  (Ky.)  Will  giving  trustees  or  their 
successors  the  absolute  discretion  to  determine 
to  what  causes  and  activities  of  a  church  the 
funds  bequeathed  to  it  should  be  devoted,  etc., 
held  to  have  created  in  the  trustees  a  power  to 
sell  realty;  *'funds"  not  having  been  used  in 
the  sense  of  personal  estate,  but  to  include  all 
property  of  every  kind  devised.— Krat»  v. 
Slaughter's  Ex'rs,  214  S.  W.  87a 

CHATTEL  MORTGAGES. 

V 
m.  OONSTBUCTION  AND  OPEBA- 
TION. 
(D)   I«len  and  Prlorflty-. 

^=>I38(1)  (Tex.)  A  lien  of  a  printer  on  a 
printing  press  and  engine  under  Rev.  St.  1911, 
art.  5644,  is  subordinate  to  the  lien  of  a  chat- 
tel mortgage  registered  before  the  employ^  be- 
gan his  employment,  notwithstanding  such  stat- 
ute provides  for  a  "first  lien."— American  Type 
Founders*  Co.  v.  Nichols,  214  S.  W.  301. 

Vn.  REMOVAL  OR  TRANSFER  OF 
PROPERTY  BT  MORTGAGOR. 

(B)  Criminal  RespoaslbllltT- 

^=^230  (Ark.)  It  is  not  necessary  under  Kr- 
by's  Dig.  §  2011,  as  a  condition  to  conviction 
of  mortgagor  for  disposing  of  mortgaged  prop- 
erty, that  a  demand  be  made  on  him  for  the 
debt  or  property,  or  that  he  refuse  payment 
of  the  debt.— Stewart  v.  State,  214  S.  W.  48. 
^=>233  (Ark.)  Evidence  held  to  sustain  a  con- 
viction of  exchanging  or  disposing  of  mort- 
gaged property,  in  violation  of  Kirby*8  Dig.  S 
2011 —Stewart  v.  State,  214  S.  W.  48. 

CHILDREN. 

See   Infants. 

CIRCUS. 

See  Municipal   Corporations,  ^s>639. 

CITIES. 

See  Municipal  Corporations. 

CIVIL  RIGHTS^  , 

See  Constitutional  Law,  «=»88.VjOOQIC 
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CLERKS  OF  COURTS. 

See  Appeal  and  Error,  ^=»714;  Ck>8t8,  «=» 
255. 

CLUBS. 

See  Health,  ^=s»32;  Intoxicating  Liquors,  <9=9 
146,  261;    Landlord  and  Tenant,  «s»160. 

COIN. 

See  Willfi,  i$=5>566. 

COMMERCE. 

See.  Corporations,  ^=»642. 

II.   SUBJECTS   OF  BEOULATION. 

^=3>40(1)  (Mo.App.)  In  suit  by  New  York  cor- 
poration for  balance  dne  on  sale  of  a  special 
elevator  belt,  keld^  under  the  facts,  that  the 
sale  in  question  was  a  transaction  in  inter- 
state commerce,  and  that  as  to  the  sale 
plaintiff  was'  not  "doing  business*'  within  the 
state  in  such  sense  as  to  require  a  license  un- 
der Rev.  St.  1909,  §§  3037,  3039,  3040,  3042. 
— Gutta  Percha  Mfg.  &  Bubber  CJo.  v.  Leh- 
rack,  214  S.  W.  285. 

That  collection  for  a  special  belt  sold  by 
plaintiff  foreign  corporation  to  defendant  was 
made  through  a  resident  belting  company  did 
not  rob  the  transaction  of  its  purely  interstate 
character,  since  in  such  commerce  foreign 
corporations  are  not  deprived  of  the  right  to 
have  the  assistance  of  an  agent  in  the  state 
-Id. 

«=»40(1)  rrex.Civ.App.)  A  contract  for  the 
delivery  of  peaches  by  Texas  sellers  to  a  com- 
mon carrier  in  Texas  for  transportation  to  the 
buyer  in  Louisiana  constituted  interstate  com- 
merce, and  the  Texas  statute,  requiring  the 
Louisiana  buyer,  a  corporation,  to  have  a  per- 
mit to  do  business  in  Texas,  does  not  apply.— 
C.  S.  Martin  &  Son  v.  John  Bonura  &  Co.,  214 
S.  W.  841. 

III.  IfEANS  AND  METHODS  OF 
BEOUUkTIOH. 

^=»69  (Mo.App.)  That  a  company  is  engaged 
in  interstate  commerce  does  not  absolve  it 
from  the  duty  of  taking  out  a  state  license 
for  the'  transaction  of  such  business  as  it 
actually  carries  on  within  the  state  as  present 
therein.— Gutta  Percha  Mfg.  &  Rubber  Co.  v. 
Lehrack,  214  S.  W.  285. 

That  a  company  as  to  other  matters  and 
transactions  may  be  doing  business  within  the 
state  in  such  manner  as  to  require  a  license 
therefore  does  not  prevent  the  company  from 
performing  another  valid  transaction  in  inter- 
state commerce  which  is  not  subject  to  state 
regulation.— Id. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONERS. 

See  Public  Service  Commissions. 

COMMON  LAW. 

See  Abandonment,  ^=»1:  Counties,  ^s»123; 
Courts,  €=»207;  Evidence,  ^==989,  517; 
Judges,  ^=»49;  Lis  Pendens,  ^=s>24;  Mas- 
ter and  Servant,  ^s»203. 

COMMUNITY  PROPERTY. 

See  'Husband  and  Wife,  «=»2e2-275. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;  Attorney  and 
Client,  «s»189;  Corporations,  ^=>229;  Evi- 
dence, ^=5»450;    Mortgages,  4=»32. 


^s>S  (Ark.)  Where  there  is  a  bona  fide  con- 
troversy between  parties  to  a  deed  absolute  in 
form,  as  to  whether  a  mortgage  was  intend- 
ed, a  new  contract,  entered  into  to  adjust  the 
matter,  is  binding  on  the  parties.— Murphy  v. 
Booker,  214  S.  W.  63. 

^=s»6(l)  (Ark.)  Where  parties  to  dispute  adjust 
matters  by  entering  into  new  contract,  the  set- 
tlement of  the  dispute  and  the  mutuality  of 
the  terms  of  the  new  contract  furnish  the  con- 
sideration for  its  execution.— Murphy  v.  Book- 
er, 214  S.  W.  63. 

^s>17(l)  (Ark.)  Where  parties  to  a  dispute 
see  fit  to  adjust  their  differences  by  a  new 
contract  covering  the  subject-matter,  they  are 
bound  b^  it  whatever  may  have  been  the  orig- 
inal effect  of  the  transaction.— Murphy  v. 
Booker.  214  S.  W.  63. 

€=s»18(2)  (Ark.)  Where  there  was  a  dispute  as 
to  whether  deed  absolute  in  form  was  intend- 
ed as  a  mortgage,  grantor  cannot,  by  signing 
new  contract  executed  to  adjust  matters,  ac- 
cept the  terms  thereof,  and  at  same  time  re- 
pudiate it  by  giving  notice  that  he  would  in- 
sist on  the  right  of  redemption.— Murphy  v. 
Booker,  214  S.  W.  68. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONS. 

See  Seduction,  «=934. 

CONJECTURE. 

See  Master  and  Servant,  ^=»286. 

CONSOLIDATION. 

See  Witnesses,  ^952. 

CONSPIRACY. 

See  Assault  and  Battery,  ^=>35,  89;   Brokers, 
€=>106;    Criminal   Law,   <S==>419,   420,   423,      ( 
428;    Evidence,  ^=s>25S;    Homicide,  «s»174. 

CONSTITUTIONAL  LAW. 

See    Courts,    «=>231;     Statutes,    «=»18-125. 

For  validity  of  statutes  relating  to  particular 

subjects,  see  also  the  various  specific  topics. 

n.   OOH8TRUOTIOH.  OPERATION. 

AND  BHrOBOEBIEirr   OF   OON- 

STTTUTIONAI.  PROVISIONS. 

^=s>24  (Mo.)  Sections  in  the  statutes  which 
antedate  the  adoption  of  the  Constitution  of 
1875  are  nevertheless  in  force  under  Const. 
Schedule,  f  1,  where  not  in  conflict  with  the 
Organic  Law  of  1875.— State  ex  rel.  McAl- 
lister v.  Slate,  214  S.  W.  85. 
^=^42  (Tenn.)  The  city  of  Memphis  cannot  at- 
tack Acts  1919,  c.  49,  regulating  public  utili- 
ties, as  street  railroads,  and  giving  the  Rail- 
road Commission  jurisdiction  over  fares,  on 
the  ground  that  the  requirement  that  the  pub- 
lic utilities  carrjr  for  the  protection  of  stock- 
holders a  depreciation  account,  that  they  keep 
their  books  in  a  certain  manner,  and  that  they 
cannot  issue  stocks  without  first  obtainin|f  au- 
thority from  the  commission,  etc.,  amounts  to 
an  arbitrary  and  illegal  classification:  the  city 
not  being^  entitled  to  complain  agamst  such 
classification  of  public  utilities. — City  of  Mem- 
phis V.  Enloe,  214  S.  W.  71. 
<8=»43(1)  (Tenn.)  Though  Acts  1897,  c.  10. 
provided  that  no  person  owning  bonds  or 
stocks  of  any  railroad  company  should  serve 
as  a  member  of  the  Railroad  Commission,  the 
city  of  Memphis  cannot  attack  the  constitu- 
tionality of  Acts  1919,  c.  49,  extending  the 
regulatory  powers  of  the  Railroad  Commis- 
sion to  public  utilities,  as;  street  railroads,  on 
the  ground  that  the  subsequent  act  made  no 
such  provision;  for  the  city  is  not,  in  a  si^lp 
to  enjoin  the  commission  from  hearing  an  a^ 
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plication  for  increase  in  rates,  interested  in 
such  provision. — City  of  Memphis  v.  Enloe,  214 
S.  W.  71, 

<e=»46(3)  (Mo.)  Where  it  is  sought  to  prohib- 
it the  trial  judge  from  taking  a  jurisdiction  in 
a  criminal  case  on  account  of  prejudice  shown 
to  exist  against  the  attorneys  for  the  state, 
the  question  whether  Const,  art.  2,  §  22,  re- 
quiring a  speedy  trial  to  accused  by  an  im- 
partial jury  of  the  county,  would  render  in- 
valid a  statute  having  for  its  object  trial  by 
jury  in  another  county,  is  not  involved. — State 
ex  rel.  McAllister  v.  Slate,  214  S.  W.  85. 

III.   DISTRIBUTION  OF  GOVERN- 
MENTAL POWERS  AND 
FUNCTIONS. 

(A)  fjeffliilatlve    Poii«'era    and    Delegation 

Thereof* 

^=>52  (Mo.)  An  order  of  the  Public  Service 
Commission,  fixing  railroad  rates  to  be  charged 
in  the  future,  is  not  a  judicial  act,  but  was 
properly  delegated  to  the  commission  as  an  ad* 
ministrative  body.— Missouri  Southern  R.  Co. 
V.  Public  Service  Commission.  214  S.  W.  379. 
<@=»62  (Tex.Civ.App.)  Acts  35th  Leg.  c.  60,  § 
19  (Vernon's  Ann,  Civ.  St.  Supp.  1918,  art. 
7314n),  as  to  dipping  of  cattle  to  eradicate 
fever  ticks,  is  not  subject  to  the  objection  that  it 
attempts  to  delegate  and  confer  upon  the  live 
stock  sanitary  commission  legislative  authority 
and  discretion. — Serres  v.  Hammond,  214  S.  W, 
596. 

^=>63(2)  (Mo.)  Legislative  power  to  regulate 
weights  and  measures  may  be  delegated  to 
municipal  corporations.— Stegmann  v.  Weeke, 
214  S.  W.  137. 

V.  PERSONAIi  Cmii   AND    POLITI- 
CAL RIGHTS. 

^=»83(3)^  (Ky.)  The  federal  Constitution  does 
not  prohibit  imprisonment  for  del^t  under  a  judg- 
ment of  the  state  court.  The  state  CJonstitution 
does  not  prohibit  imprisonment  for  debt,  but 
Const.  §  18,  prohibits  the  continuance  of  a  debt- 
or in  prison  after  he  has  delivered  up  his  estate 
for  the  benefit  of  his  creditors,  unless  there  is  a 
strong  presumption  that  the  debtor  has  not 
made  a  bona  fide  delivery  of  his  property,  but 
such  imprisonment  must  be  in  the  manner  pre- 
scribed by  Ky.  St.  §§  2180-2185.— Rudd  v.  Rudd, 
214  S.  W.  791. 

An  attachment  and  imprisonment  for  con- 
tempt for  disobedience  of  a  court's  order  to  pay 
over  money  is  not  imprisonment  for  debt- Id. 

Vn.   OBLIGATION  OF  CONTRACTS. 

(B)  Contracts    of    State*    and    Munldpal- 

Itleii. 

«=s>l35  (Tenn.)  Acts  1919,  c.  49,  extending 
the  powers  of  the  Railroad  Commission  to 
public  utilities  and  allowing  the  commission  to 
investigate  and  fix  rates  is  not  invalid  as  im- 
pairing the  obligation  of  contract  in  violation 
of  Const.  XJ.  S.  and  Const.  Tenn.  art.  1,  §  20, 
as  to  the  city  of  Memphis,  which  had  previ- 
ously by  ordinance  fixed  the  rate  which  street 
railroad  company  doing  business  therein  might 
charge.— City  of  Memphis  v.  Enloe,  214  S. 
W.  71. 

<g=5>l37  (Mo.)  Kansas  City  Charter  of  1889, 
providing  that  street  improvements  be  assessed 
against  abutting  owners,  but  that  city  main- 
tain the  improvements,  does  not  constitute  a 
contract  with  abutting  owners  who  paid  for 
a  boulevard  improvement,  and  under  the  new 
charter  adopted  in  1908  the  maintenance  costs 
may  be  assessed  against  such  owners  without 
impairing  any  contract  obligation. — Collins  v. 
A.  Jaicks  Co.,  214  S.  W.  391. 

(C)  Contractu  of  IndlTldnals  and  Private 

Corporatlonii. 

^=:9|45  ^Mo.)  An  ordinance  prohibiting  selling 
of  certain  produce  except  in  containers  of  a 
certain  capacity  held)  not  unconstitiitionAl  as 


impairing  the  obluation  of  contracts  in  viola- 
tion of  Const.  U.  S.  art.  1,  {  10,  or  Const.  Mo. 
art.  2,  S  15.— Stegmann  v.  Weeke,  214  S.  W. 
137. 

X.   EQUAL    PROTECTION    OF    LAWS. 

^=»233  (Mo.)  A  Kansas  City  ordinance  assess- 
ing cost  of  repaving  portion  of  a  street  against 
abutting  property  owners  does  not  deny  equal 
protection  of  laws  within  Fourteenth  Amend- 
ment to  federal  Constitution,  because  city 
had  previously  paid  for  repaving  another  por- 
tion of  same  street  from  city  funds. — Collins 
V.  A.  Jaicks  Co.,  214  S.  W.  391. 
<©=»240(1)  (Tenn.)  The  provisions  of  Acts 
1919,  c.  49,  that  public  utilities  shall  carry  for 
protection  of  stockholders,  etc.,  a  depreciation 
account  that  they  shall  keep  books  in  a  cer- 
tain manner,  and  that  they  shall  not  issue 
stocks,  etc.,  without  consent  of  the  Railroad 
Commission,  do  not  render  the  act  invalid  on 
the  theory  that  it  arbitrarily  classified  public 
utilities  and  discriminates  against  them. — City 
of  Memphis  v.  Enloe,  214  S.  W.  71. 
€==^24 1  (Tenn.)  An  act  regulating  public  utili- 
ties, as  street  railroads,  is  invalid,  both  under 
the  federal  and  Tennessee  constitutions,  if  it 
makes  an  arbitrary  and  illegal  classification.— 
City  of  Memphis  v.  Enloe,  214  S.  W.  71. 
<g=>249  (Mo.)  Rev.  St.  1909.  §  1755,  providing 
that  libel  suits  against  corporations  may  be 
brought  in  county  where  plaintiff  resides,  al- 
though individual  libelers  may  be  sued  only  in 
county  in  which  they  are  found,  denies  cor- 
porations the  equal  protection  of  the  laws.— 
McClung  V.  Pulitzer  Pub.  Co.,  214  S.  W.  193. 

XI.  DUE  PROCESS  OF  I«AW. 

€=5>278(1)  (Tex.Civ.App.)  Acts  35th  Leg.  c. 
60,  §  19  (Vernon's  Ann.  Civ.  St.  Supp.  1918, 
art.  7314n),  as  to  dipping  of  cattle  to  eradicate 
fever  ticks,  is  not  subject  to  objection  that  it 
attempts  to  vest  in  the  sheriff,  acting  ander 
direction  of  the  live  stock  sanitflry  commission, 
authority  to  enter  upon  plaintiff's  premises 
and  seize  and  mistreat  plaintiff's  cattle  without 
due  process  of  law.— Serres  v.  Hammond,  214 
S.   W.  596. 

^=>278(2)  (Mo.)  The  giving  to  landowners  of 
the  notice,  required  in  proceeding  to  establish 
a  drainage  district,  of  the  hearing  on  the  re- 
port of  viewers,  with  full  opportunity  to  ex- 
cept to  the  report,  satisfies  the  due  process  of 
law  clause  so  far  as  the  report  is  concerned. — 
State  ex  rel.  McBride  v.  Sheetz,  214  S.  W.  376. 

CONTEMPT. 

See  Constitutional  Law,  ^=>88. 

I.   ACTS  OR  CONDTTCT  CONSTITUT- 
INQ  CONTEMPT  OF  COUBT. 

€=s>2l  (Ky.)  To  make  a  valid  order,  disobedi- 
ence of  which  may  be  punished  as  a  contempt, 
it  is  necessary  that  the  coHrt  have  jurisdiction 
of  the  parties  and. the  subject-matter  of  the  ac- 
tion and  power  to  make  the  order,  and  the  or- 
der must  be  Within  the  issues  of  the  cause.— 
Rudd  V.  Rudd,  214  S.  W;  791. 
^=»24  (Ky.)  The  chancellor  will  not  grant  the 
process  of  contempt  to  require  the  doing  of  an 
impossible  thing,  and  if  it  is  an  order  to  pay 
money  and  the  contemnor  is  not  able  to  do  so 
through  no  fault  of  his,  the  process  of  attach- 
ment and  imprisonment  will  not  be  granted.— 
Rudd  V.  Rudd,  214  S.  W.  791. 

In  the  case  of  a  fiduciary  or  one  in  possession 
of  a  trust  such  as  an  executor  de  son  tort,  when 
his  inability  to  pay  as  ordered  by  the  chancel- 
lor arises  from  his  having  misapplied  or  misap- 
propriated trust  funds,  and  his  testimony  shows 
his  ability  to  comply  with  the  order  from  funds 
he  claims  exempt  as  a  housekeeper,  but  evidence 
shows  that  the  land  from  which  he  derived  the 
fund  was  purchased  in  part  from  such  misappro- 
priated funds  and  sold  since  the  salt  began,  he 
has  not  shown  excuse  for  the  contempt.— Id. 
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n.   POWER  TO  PUNISH,  ANB  PRO- 
CEEDINGS THEREFOR. 

«g=>36  (Kv.)  In  view  of  Ky.  St.  §§  1650,  1661, 
1663,  2180,  Civ.  Code  Prac.  §§  15^156,  and  the 
ancient  powers  of  the  chancery  court,  chancel- 
lor now  nas,  as  an  incident  of  his  equity  juris- 
diction, the  power  to  enforce  decrees,  orders, 
and  judgments  upon  the  chancery  side  of  the 
circuit  court  by  process  of  attachment  and  im- 

Srisonment,    except    as    limited    by    statu  tea.— 
:udd  V.  Rudd,  214  S.  W.  701. 

CONTINUANCE.    ^ 

See  Pleading,  <g=»237;    Railroads,  <5=»5%. 

CONTRACTS. 

See  Adoption,  ^=»17;  Appeal  and  Error,  ^=» 
1058,  1140,  1195:  Attorney  and  Client.  €=> 
133.  143,  166,  189;  BUls  and  Notes;  Bro- 
kers, «@==>30,  40,  57,  61,  82,  86,  88;  Car- 
riers, €=»69;  Champerty  and  Maintenance; 
Compromise  and  Settlement;  Constitutional 
Law.  €=s>135,  137,  146;  Corporations,  €=5*73, 
90,  269,  642;  Counties.  <®=»123;  Covenants; 
Estoppel,  <@=>90;  Evidence,  <©=>151,  230, 
397,  409,  419,  441,  442,  443,  450,  459;  Ex- 
change of  Property;  Executors  and  Adminis- 
trators, €=»189;  Fixtures,  €=>27;  Frauds, 
Statute  of;  Gaming,  ^=>38;  Garnishment, 
<©5»4.  109.  158;  Guaranty;  Indemnity; 
Judgment,  €=»527;  Liens,  <9=»16;  Landlord 
and  Tenant,  ^=:»157;  Mechanics'  Liens,  ^s9 
a49;  Mortgages,  <3=»596,  597;  (Municipal 
Corporations,  €=>111,  124,  408,  414,  993; 
Novation;  Patents,  ^=^216;  Pleading,  ^=>S, 
87,  236;  Principal  and  Agent,  <g:«>37,  124, 
189;  Principal  and  Surety,  <g=»117;  Re- 
ceivers, <©=»78;  Reformation  of  Instruments, 
^=»19,  45;  Sales;.  Specific  Performance; 
Stipulations;  Telegraphs  and  Telephones, 
«®=»65;  Trial,  <g=>219,  234,  334,  349,  351,  352; 
356;  Trusts,  ^=»30V>;  Vendor  and  Purchas- 
er;  Venue,  ^=»7;   Witnesses,  ^=>896. 

I.    REQUISITES    AND   VAIiEDIlT. 

(B)   Parties,  Proponala,  and  Acceptance. 

€==322(1)  (Tenn.)  Though  an  assent  to  an  offer 
is  requisite  to  the  formation  of  a  contract  or 
agreement,  such  assent  is  a  condition  of  mind, 
and  may  be  either  expressed  or  merely  evidenc- 
ed by  circumstances.— Cole-Mclntyre-Norfleet 
Co.  V.  Holloway,  214  S.  W.  817. 

(E)   Validity  of  Assent. 

^=^94(1)  (Mo.App.)  Where  one  is  fraudulent- 
ly put  into  a  state  of  mind  that  would  exclude 
the  idea  of  his  entering  into  an  obligation, 
and  then  finally,  by  a  trick  in  manipulation  of 
the  paper,  made,  to  sign  what  he  did  not  in- 
tend to  sign,  it  is  not  a  character  of  negligence 
of  which  the  wrongdoer  may  afterwards  take 
advantage.—Maupin  v.  Missouri  State  Life  Ins. 
Co.,  214  S.  W.  398. 

n.   CONSTRUCTION  AND  OPERA- 
TION. 

(A)   G'eneral  Rules   of  Const  roc  tflon. 

«©=>I76(1)  (Tex.Civ.App.)  The  construction  of 
written  contracts  upon  which  there  was  no  at- 
tack upon  ground  of  fraud,  accident,  or  mis- 
take vv-as  a  matter  of  law,  and  not  a  question 
of  fact  for  the  jury.— Pyle  v.  Park,  214  S.  W. 
652.  ^ 

(Cj   Sabject-Matter. 

^=^196  (Tex.Civ.App.)  Where  an  architect  con- 
tracts to  draw  plans  and  speeificatioDs  for  a 
buildlDg,  and  also  agrees  to  superintend  the 
same,  he  is  liable  for  failure  to  use  skill  and 
ability  in  the  preparation  of  the  plans,  and  is 
also  liable  if  he  fails  to  use  reasonable  care  in 
inspecting  the  premises. — Presnull  v.  Adams, 
214  S.  W.  357. 


IV.   RESCISSION  AND  ABANDON- 
MENT. 

«=»265  (Mo.App.)  Where  the  impossibility  of 
restoring  the  status  quo  results  from  the  fraud 
of  the  defendant,  rescission  will  be  granted 
and  justice  done  between  the  parties  as  near 
as  circumstances  will  permit. — Maupin  v.  Mis- 
souri State  Life  Ins.  Co.,  214  S.  W.  398. 

VI.   ACTIONS   FOR   BREACH. 

^=»350(1)  (Tex.Civ.App.)  In  action  to  recover 
for  cost  of  boring  wells  under  a  contract  with 
two  landowners  who  agreed  to  pay  plaintiff 
through  a  third  party,  evidence  held  not  to 
sustain  a  verdict  that  defendants  were  jointly 
liable.— Harlan  v.  Falfurries  Mercantile  Co., 
214  S.  W.  649. 

<Si»352(2)  (Tex.Civ.App.)  In  an  architect's  ac- 
tion for  services,  evidence  held  sufficient  to 
go  to  the  jury. — Emerson-Brantingham  Imple- 
ment Co.  v.  Roquemore,  214  S.  W.  679. 

CONTRIBUTION. 

See  Insurance,  ^s»138;  Partition,  ^=s>87. 

CONVICTS. 

See  Libel  and  Slander,  ^=>48. 

CORPORATIONS. 

See  Appeal  and  Error,  iS=»367,  839;  Banks 
and  Banking;  Brokers,  <©=>94,  106;  Car- 
riers; Commerce,  ^=»40;  Constitutional 
Law,  <5=»249;  Criminal  Law,  €;=>400,  406, 
430,  444;  Drains,  iS=»14;  Electricty;  Em- 
bezzlement, ^=>38,  42,  44;  Evidence,  (@=» 
161^  -230;  Exchange  of  Property,  ^=»5; 
Fraud,  «=s>ll,  13,  22;  Garnishment,  ^=> 
158,  163;  Intoxicating  Liquors,  <$=s>261;  Lis  • 
Pendens,  ^s»24;  Municipal  Corporations; 
Partnership.  ^=5>55;  Public  Service  Commis- 
sions; Railroads;  Reformation  of  Instru- 
ments. ^=»45;  Street  Railroads;  Taxation, 
^=9379;  Telegraphs  and  Telephones;  Trial, 
(es»29;  Witnesses,  <®=;»396. 

I.  INCORPORATION  AND   ORGAN- 
IZATION. 

^s»30(5)  (Tenn.)  Where  a  lease  to  corporate 
promoters  provided  that  they  were  not  to  be 
personally  liable  for  rent  accruing  after  the 
thirty-sixth  installment  was  paid,  provided  the 
corporation  was  organized  and  became  lessee, 
and  $20,000  in  cash  was  paid  into  its  treasury, 
lessor's  contention  that  such  sum  had  not  been 

gaid  in  held  contrary  to  the  evidence.— Ivy  v. 
tinswanger  &  Co.,  214  S.  W.  74. 
Where  a  contract  by  promoters  with  third 
persons  required  the  piayment  of  a  certain 
amount  of  cash  into  the  treasury  of  a  corpo- 
ration being  organized,  payment  for  stock  by 
purchase  of  machinery  held  sufficient,  the  for- 
mality paying  the  money  for  the  machinery  and 
repaying    it   into   the   treasury   being   useless. 

IV.  CAPITAL,   STOCK,  AND  DIVI- 
DENDS. 

(B)  SnbNcrlptlon  to  Stock. 

<S=»73  (Ky.)  Ky.  St.  §  571,  prohibiting  cor- 
porations from  carrying  on  any  "business"  be- 
fore ilUug  certain  papers,  does  not  invalidate 
a  stock  subscription  contract  made  before  such 
filing,  since  "business"  refers  to  business  for 
which  corporation  was  organized.— Ilauger  v. 
International  Trading  Co.,  214  S.  W.  438. 
C==>90(1)  (Ky.)  Suit  on  a  stock  subscription 
agreement  brought  by  direction  of  corpora- 
tion's president  with  acquiescence  of  direc- 
tors will  not  be  abated  because  action  was 
not  authorized  by  formal  resolution  of  direc- 
tors.—Hauger  V.  International  Trading  Co., 
214  S.  W.  438. 

Suit    to    recover    stock    subscription    is   not 
precluded    because    plaintiff    corporation    hud 
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attempted  to  release  another  shareholder  from 
his    stock    subscription,    since    attempted    re- 
■  lease  was  void.-— Id. 

V.   MEICBEBS   AND    STO0KHOLDEB& 

(C)  Salnar  or  Defendlnar  on  Behalf  of  Cor- 
poration. 

^^212  (Ky.)  In  soit  by  minority  stockholder 
in  his  own  right  and  on  behalf  of  all  such  stock- 
holders to  oust  directors,  annul  a  conveyance 
of  a  large  part  of  corporate  property,  and  wind 
up  the  affairs  of  the  corporation  alleged  to 
have  been  managed  by  its  directors  solely  in  the 
interest  of  and  for  the  benefit  of  another  corpo- 
ration, held  under  the  evidence,  that  such  mis- 
management was  established  as  to  authorize  the 
relief  demanded.— Bernheim  v.  Louisville  Piop- 
erty  Co.,  214  S.  W.  801. 

(D)  Liability   for  Corporate  Debts   and 
Acta. 

^=>229  (Tex.Oiv.App.)  Where  promoter  of 
land  development  corporation  turned  land  over 
to  corporation  in  return  for  stock  in  value 
largely  in  excess  of  actual  value  of  land,  and 
thereafter  made  compromise  agreement  with 
other  stockholders  whereby  he  surrendered 
his  stock  and  resigned  as  president  in  consid- 
eration of  corporation  conveying  land  to  him, 
such  agreement  terminated  his  liability  as 
stockholder.— Donoho  v.  Carwile,  214  S.  W. 
553. 

Subscribers  for  stock  with  option  of  rescind- 
ing were  not  liable  on  subscription  contract 
for  debts  of  corporations,  where  they  rescind- 
ed subscription  before  the  enfranchisement 
of  the  corporation  and  its  organization,  and 
before  any  liability  to  any  creditor  or  stock- 
holder was  incurred.— Id. 
^=»232(3)  (Tex.Civ.App.)  Conveyance  of  land 
to  corporation  for  stock  of  value  largely  in 
excess  of  actual  value  of  land  does  not  con- 
stitute payment  for  such  stock.— Donoho  v. 
Carwile,  214  S.  W.  553. 

e=»269(l)  (Tex.Civ.App.)  In  action  against 
stockholders  of  insolvent  corporation  on  notes 
of  the  corporation,  defended  upon  ground  that 
plaintiffs  had  agreed  to  surrender  the  notes 
for  stock  of  the  corporation,  plaintiffs  had 
burden  of  establishing  their  case,  but  burden 
of  proving  agreement  was  upon  defendants. — 
Donoho  V.  CarwUe,  214  S.  W.  553.  . 
^=>269(2)  (Tex.Civ.App.)  In  action  against 
stockholders  of  insolvent  corporation  upon 
vendor's  lien  notes  of  the  corporation,  where 
defense  was  that  plaintiffs  had  agreed  to  sur- 
render notes  in  consideration  of  certain  amount 
of  stock,  evidence  that  plaintiffs  had  foreclos- 
ed the  notes,  purchased  the  land,  conveyed  it 
to  another  corporation  for  amount  of  stock 
they  had  agreed  to  accept  from  former  cor- 
poration, and  had  caused  stock  to  be  issued 
to  subscribers  of  stock  in  former  corporation 
in  amount  of  subscription,  held  admissible  in 
proof  of  such  agreen>ent. — Donoho  v.  Carwile, 
214  S.  W.  553.     . 

In  action  against  stockholders  of  insolvent 
corporation,  by  its  creditors,  a  contract,  where- 
by one  of  the  defendants  being  sued  as  stock- 
holder had  delivered  his  stock  to  the  other 
stockholders  and  had  terminated  his  relation- 
ship with  the  corporation  upon  conveyance  by 
corporation  to  him  of  the  land  for  which  the 
stock  had   been  issued,   was   admissible.— Id. 

In  action  against  stockholders  of  insolvent 
corporation  upon  vendor's  lien  notes  of  the 
corporation,  where  defense  was  that  plaintiffs 
had  agreed  to  surrender  notes  for  stock  of 
the  corporation,  the  contract  whereby  such 
agreement  had  been  entered  into  was  admis- 
sible  in   evidence. — Id. 

In  action  against  stockholders  of  insolvent 
corporation  on  vendor's  lien  notes  of  corpo- 
ration defended  on  ground  that  plaintiffs  had 
agreed  to  surrender  the  notes  for  certain 
amount   of   stock,    evidence    that   a   new   cor- 


poration had  been  organized  in  consummation 
of  such  agreement  held  admissible.— Id. 

VH*   OORPOBATE  TOVTERB  AKD 
IiIABIUTIES. 

(A)  Oxtent  and  Bxerelse  of  Powers  In 
General. 

€=»370(1)  (Tex.Civ.App.)  A  privUte  corpora- 
tion has  only  such  powers  as  are  conferred  by 
its  charter,  and  any  act  beyond  those  powers 
expressly  conferred  or  fairly  implied  is  ultra 
vires  and  ordinarily  void.— Kaplan  Dry  Goods 
Co.  V.  Sanger  Bros.,  214  S.  W.  486. 
^s>385  (Tex.Civ.App.)  Defense  of  ultra  vires 
is  not  available,  where  the  ultra  vires  act  has 
been  a  benefit  to  the  corporation  seeking  to 
avail  itself  thereof,  or  has  worked  legal  wron^t 
injustice,  or  loss  to  other  contracting  party. — 
Kaplan  Dry  Goods  Co.  v.  Sanger  Bros.,  214 
S.  W.  485. 

(B)  Representation  of  Corporation  hy  Of- 
ficers   and    Agents. 

^=s»400  (Mo.)  Where  defendant  guaranty  com- 
pany held  out  one  as  its  general  agent  and 
he  signed  a  guaranty  as  such,  defendant  is 
liable,  the  contract  of  guaranty  being  within  its 
powers,  although  the  one  signing  as  general 
agent  was  authorized  to  act  only  as  attorney 
in  fact— Willson  v.  Chicago  Bonding  &  Sure- 
ty Co.,  214  S.  W.  371. 

^=»433  (Mo.)  In  an  action  on  defendant  sure- 
ty company's  guaranty  of  payment  of  notes, 
which  gudranty  was  signed  by  one  as  general 
agent,  the  question  of  whether  the  agent  was 
a  general  agent  authorized  to  sign  held  under 
the  evidence  for  the  jury.— Willson  v.  Chicago 
Bonding  &  Surety  Co.,  214  S.  W.  871. 

(D)    Contracts    and    Indebtedness. 

^s»484(l)  (Tex.Civ.App.)  A  corporation  or- 
ganized for  sole  purpose  of  conducting  mer- 
cantile business  has  no  authority  to  pledge  its 
assets  to  pay  debts  other  than  its  own. — Kap- 
lan Dry  Goods  Co.  v.  Sanger  Bros.,  214  S.  W. 
485. 

<S=»484(3)  (Mo.)  Where  a  note  recited  in  its 
body  that  payntent  was  guaranteed  by  defend- 
ant surety  company,  a  statement  below  the 
note  that  payment  was  guaranteed  by  defend- 
ant, followed  by  the  signature  of  one  signing 
as  general  agent,  must  be  deemed  to  have 
been  signed  by  defendant  so  as  to  render  it 
liable  thereon.— Willson  v.  Chicago  Bonding 
&  Surety  Co..  214  S.  W.  371. 
«S=>487(1)  (Tex.Civ.App.)  Solvent  mercantile 
corporation  was  not  bound  by  its  agreement 
to  pool  its  earnings  with  earnings  of  other 
insolvent  corporations  for  purpose  of  paying 
the  debts  of  the  several  concerns,  the  only 
purpose  being  to  lend  financial  aid  to  other 
concerns,  in  violation  of  Vernon's  Sayles*  Ann. 
Civ.  St  1914,  art.  1164,  and  the  ultra  vires 
act  thereby  contemplated  bein^  of  no  benefit 
to  the  corporation,  and  working  no  loss  to 
the  other  concerns.- Kaplan  Dry  Goods  CJo.  v. 
Sanger  Bros.,  214  S.  W.  485. 

Solvent  mercantile  corporation,  which  has 
delivered  its  stock  to  creditors'  committee  with 
authority  to  conduct  business  and  pool  pro- 
ceeds with  proceeds  of  other  insolvent  concerns 
being  conducted  by  it  for  the  purpose  of  pay- 
ing the  debts  of  the  several  concei*ns,  cannot 
recover  from  the  committee  the  proceeds  of 
its  business  without  proof  of  the  amount  de- 
rived from  sales  in  its  business.— Id. 

(F)  Civil   Aotlons. 

i$=s>500  (Mo.)  Rev.  St.  1900,  §  1^55,  providing 
that  libel  suits  against  corporations  may  be 
brought  in  county  where  plaintiff  resides,  al- 
though individual  Libelers  may  be  sued  only  in 
county  in  which  they  are  found,  is  unconstitu- 
tional.—McCIung  v.  Pulitzer  Pub.  Co.,  214  S. 
W.  193. 
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«=»503(1)  (Tex.Civ.App.)  A  "cause  of  action," 
within  Rev.  8t.  art.  1830,  providing  tliat  suits 
against  private  corporations  may  be  com- 
menced in  anf  county  in  wliicli  the  cause  of 
action  arose,  is  not  confined  to  the  genesis  of 
the  right,  and  does  not  comprise  every  piece 
of  evidence  which  is  necessary  to  prove  each 
fact,  but  it  embraces*  every  fact  necessary  to 
be  shown  in  order  to  recover.— San  Jacinto 
Life  Ins.  Co.  v.  Boyd.  214  S.  W.  482. 
€=»503(2)  (Tex.Civ.App.)  Under  Rev.  St.  art. 
1830,  providing  that  suits  against  any  private 
corporation  may  be  commenced  in  any  county 
in  which  the  cause  of  action,  or  a  part,  arose, 
suit  for  compensation  by  the  general  agent 
of  a  life  insurance  company  held  properly 
brought  in  L.  county  in  and  around  whicn  he 
was  to  perform  services,  and  for  part  of  which 
he  was  paid  in  the  county,  in  which  he  made 
his  office  headquarters;  "arose"  referring  to 
every  fact  which  has  arisen  and  inheres  in 
the  cause  of  action.— San  Jacinto  Life  Ins. 
Co.  V.  Boyd,  214  S.  W.  482. 

XI.   DISSOLUTION  AND  FORFEITUBE 
OF  FRANOHISIL 

$s>599  (Tex.Civ.App.)  Act  of  mercantile  cor- 
poration in  entering  pool  to  lend  financiai  aid 
to  other  concerns,  in  violation  of  Vernon's 
Sayles*  Ann.  Civ.  St.  1914,  art.  1164,  may 
form  the  basis  of  a  suit  to  forfeit  its  permit 
or  license.— Kaplan  Dry  Goods  Co.  v.  Sanger 
Bros.,  214  S.  W.  486. 

Xn.  FOREIGN  OOBPOBATIONS. 

.^=9642(1)  (Mo.App.)  In  a  suit  by  New  York  cor- 
poration for  balance  due  on  sale  of  a  special  el- 
evator belt,  Tieldt  that  as  to  the  sale  plaintiff 
was  not  "doing  business"  within  the  state  in 
such  sense  as  to  require  a  license  under  Rev. 
St  1909.  §{  3037,  3039,  3040,  3042.-Gutta 
Percha  Mfg.  &  Rubber  Co.  v.  Lehrack,  214  S. 
W.  285. 

<8=s>642(2)  (Ky.)  Ky.  St.  §  543,  requiring  50 
per  cent,  of  a  domestic  corporation's  stock  to 
foe  subscribed  before  it  transacts  business  with 
persons  other  than  its  stockholders,  and  made 
applicable  to  foreign  corporations  by  the  state 
Constitution,  affords  no  defense  to  liuit  on  a 
stock  subscription  agreement  made  before  such 
portion  of  stock  had  been  snbscribod.— Hang- 
er V.  International  Trading  Co.,  214  S.  W. 
438. 

^=»66l(6)  (Mo.App.)  The  right  to  sue  is  not 
taken  away  by  the  state  statute  for  failure  of  a 
foreign  corporation  to  have  a  license,  but  only 
the  right  to  enforce  contracts  made  in  the  do- 
ing of  business  subject  and  contrary  to  state 
regulation.— Gutta  Percha  Mfg.  &,  Rubber  Co.  v. 
Lehrack,  214  S.  W.  285. 

^=>69l  (Ky.)  Under  Ky.  St.  §  561,  regulating 
dissolution  of  corporations,  suit  by  foreign 
corporation  having  its  principal  place  of  busi- 
ness within  state  to  recover  a  stock  subscrip- 
tion is  not  precluded  because  plaintiff's  char- 
ter had  previously  been  revoked  by  state  of 
its  organization.— Hanger  v.  International 
Trading  Co.,  214  S.  W.  438. 

CORROBORATION. 

See  Criminal  Law,  ^=»511. 


COSTS. 


See   Action,   ^=>71 
781       '~" 


Appeal   and   Error,  ^=» 
Champerty    ana    Maintenance,    ^=>5. 


VII.   ON  APPEAL  OB  EBBOB,  AND 

ON  NEW  TBIAL  OB  MOTION 

THEBEFOB. 

^s»255  (Ky.)  Where  index  to  transcript  shows 
names  of  only  7  of  the  17  witnesses  whose  dep- 
ositions appear  in  the  transcript,  and  does  not 
refer  to  a  deed  in  the  record,  $10  will  be  deduct- 
ed from  clerk's  fee  for  making  transcript,  under 


court  rule  5  (154  S.  W.  viii).— Combs  v.  Combs* 
^14  S.  W.  894. 

COUNTERCLAIM. 

See  S«t-Off  and  Connterclaim. 

COUNTIES. 

See  Appeal  and  Error,  ^=»882;  Constitutional 
Law,  ^=:»46,  249;  Corporations,  ^ss>oOOy 
503;  Divorce,  «=5>62:  Elections,  €=>275, 
281;  Estoppd,  <9=»90;  Evidence,  <8=»10, 
441;  Highways,  «s»90;  Liens,  «s»16;  Mu- 
nicipal Corporations,  ^=»124;  Officers,  ^s» 
105;  Partnership,  ^=^41;  Pleading,  ^=>1I1; 
Prohibition,  ^=»3,  9;  Time,  ^=»10;  Venue, 
«=s>7,  22,  32. 

n.   OOVEBNMENT   AND   OFFICEBS. 
(D)  Olllcers  and  Agrentii. 

^=»74(3)  (Tex.Civ.App.)  Act  of  commissioners' 
court  or  county  in  fixing  treasurer's  salary  at 
$1,2()0  per  annum,  where  the  treasurer  under 
the  law  was  entitled  to  commissions  to  a  maxi- 
mum amount  of  $24)()0,  was  illegal,  null,  and 
void,  and  not  binding  upon  treasurer.— Hunt 
County  V.  Greer,  214  S.  W.  606. 

Where  county  treasurer  accepted  office  know- 
ing that  commissioners'  court  had  fixed  the 
salary  at  $1,200  per  year,  and  for  four  years 
accepted  such  amount,  without  a  legal  protest, 
and  turned  over  county's  funds  to  nis  succes- 
sor without  retaining  commissions  due  him  in 
excess  of  such  salary,  he  waived  the  right  to 
recover  further  remunerations  upon  ground 
that  the  act  of  commissioners*  court,  fixing 
salary,  was  void,  and  that  under  the  law  he  was 
entitled  to  commissions,  to  maximum  amount  of 
12,000.— Id. 

m.   PBOPEBTT,  CONTBAOT8,  AND 

LIABILITIES. 

(B)  Contracts. 

^=>I23  (Tex.Civ.App.)  Sureties  on  the  bond  of 
a  bridge  contractor  with  a  cotmty,  though  liable 
to  the  county,  were  not  liable  to  parties  not 
mentioned  in  the  bond,  and  not  protected  by  it 
in  any  way,  who  furnished  material,  etc.,  for 
the  construction  of  the  bridges. — Scharbauer 
V.  Lampasas  County,  214  S.  W.  468. 

In  order  to  constitute  a  sufficient  statutory 
obligation,  the  bond  of  a  contractor  with  a  • 
county  must  comply  substantially  with  the 
terms  and  requirements  of  the  statute,  and 
when  it  appears  from  the  bond  that  no  effort 
was  made  to  condition  it  for  the  payment  of 
laborers  and  materialmen,  Be  v.  St  1911,  art. 
5628,  so  requiring,  will  not  be  read  into  the  in- 
strument to  create  a  liability  not  disclosed  by 
the  language  used. — Id. 

As  to  county  contractor's  bond,  the  rule  that 
instruments  insufficient  as  statutory  bonds 
may  be  enforced  as  common  law  obligations 
has  no  application  unless  it  appears  on  the 
face  of  the  instrument  that  it  was  executed  for 
the  benefit  of  the  person  seeking  to  enforce  it. 

COURTS. 

See  Appeal  and  Error,  ^=>1,  207,  601,  761, 
762,  901,  1195;  Certiorari,  <©=>28,  64;  Con- 
stitutional Law.  ^=>52;  Contempt;  Crimi- 
nal Law,  C=>1()1,  1083;  Elections,  <©=»275, 
280,  281;  Habeas  Corpus,  ^=>46;  Judges; 
Justices  of  the  Peace;  Municipal  Corpora- 
tions, ^:^>63;  Obstructing  Justice,  ^(==>6; 
Pleading,  ^=>228;  Prohibition;  Railroads, 
^=»212;    Removal  of  Causes;    Venue,  ^=s>2. 

H.   ESTABLISHMENT,    OBOANIZA- 

TION,  AND  PBOCEDUBE  IN 

OENEBAL. 

(D)      Rnlen     of     Decision,     Adjvdlcatloniiy 
Oplnloim.   and  Records. 

«=s>9l(l)  (Tex.  Civ.  App.)  The  Court  of  Civil 
Appeals  in  an  interstate  telegram  caae,  mudt 
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follow  decision  of  state  Supreme  Court,  in  ab- 
sence of  decision  by  federal  Supreme  Court.— i 
Western   Union   Telegraph   Co.   v.    Southwick, 
214  S.  W.  987. 

IV.  COURTS    or   UMITED    OR   INFE- 

RIOR JURISDICTION. 

^=>I69(1)  (Tex.Civ.App.)  In  an  action  in  the 
county  court  for  water  rent,  a  cross-action  for 
damages  for  flooding  of  com,  placing  the  value 
of  the  corn  destroyed  at  $400,  was  not  a  fraud 
on  the  court,  where  it  was  filed  and  the  value  fix- 
ed in  good  faith  by  defendant's  counsel,  although 
the  real  value  of  the  crop  was  $1,128.75.— San 
Jacinto  Rice  Co.  v.  Ulrich,  214  S.  W.  777. 

VI.   COURTS   OF  APPELLATE  JURIS- 
DICTION. 
(A)    Grounds   of    Jurisdiction    In    General. 

<&=>207(5)  (Mo.)  The  Supreme  Court  has  the 
power  both  at  common  law  and  under  the  stat- 
ute to  prohibit  a  trial  judge  shown  to  be  prej- 
udiced against  the  state  in  a  criminal  cause 
from  further  exercising  his  jurisdiction  in  the 
trial  of  the  case. — State  ex  rel.  McAllister  v. 
Slate,  214  S.  W.  85. 

(B)   Gonrts   of  Particular  States. 

^=»23l(4)  (Mo.)  In  order  that  record  of  Court 
of  Appeals  in  a  given  case  may  be  quashed  by 
Supreme  Court  on  certiorari,  the  opinion  in 
such  case  must  have  announced  some  general 
principle  of  law  contrary  to  the  latest  an- 
nouncement of  the  Supreme  Court  upon  the 
subject,  or  on  a  given  state  of  facts  must  have 
announced  and  applied  some  conclusion  of  law 
contrary  to  a  conclusion  of  the  Supreme  Court 
on  a  similar  state  of  facts.— State  ex  rel.  Peters 

V.  Reynolds,  214  S.  W.  121. 

Decision  of  Court  of  Appeals  relating  to  the 
subject  of  contributory  negligence  held  not  in 
conflict  with  decisions  of  Supreme  Court  so  as 
to  justify  the  issuance  of  a  writ  of  certiorari. 
—Id.    • 

<S==>23I(6)  (Mo.)  A  question  of  whether  the 
term  "voters'  register,"  within  Laws  1913,  p. 
517,  has  reference  to  poUbooks  provided  for 
by  Const,  art.  8,  §  3,  instead  of  registration 
books,  in  view  of  section  5  and  article  14,  §§ 
5  and  6,  and  Rev.  St.  1909,  §  8047,  held  to  pre- 
sent a  question  of  the  construction  of  a  stat- 
ute and  not  the  construction  of  a  Constitution. 
—State  ex  rel.  Crow  v.  Carothers,  214  S.  W. 
857. 

€=»23l(39)  (Mo.)  The  Supreme  Court  has  ju- 
risdiction to  hear  an  appeal  from  judgment 
dismissing  the  petition  in  suit  to  enjoin  the 
road  overseer  of  a  district  and  the  highway 
engineer  and  judges  of  the  county  court  from 
entering  on  land  and  opening  a  public  road  pur- 
suant to  an  order  of  the  county  court;  plain- 
tiff wife,  cotenant  by  the  entirety  with  her  hus- 
band, in  no  manner  having  been  made  a  party 
to  the  proceedings.— Ripkey  v.  Gresham,  214  S. 
W.  851. 

^=»247(7)  (Tex.)  In  a  county  court  case,  the 
jurisdiction  of  the  Court  of  Civil  Appeals  is 
final,  unless  the  Supreme  Court  has  jurisdiction 
under  Rev.  St.  1911,  art.  1623,  because  the 
decision  of  the  Court  of  Civil  Appeals  is  in 
conflict  with  the  decisions  of  other  Courts  of 
('ivil  Appeals.— First  Texas  State  Ins.  Co.  v. 
Hishtower,  214  S.  W.  299. 

There  is  no  conflict  between  decisions  sustain- 
ing the  right  to  attack  findings  of  the  court 
for  insuflScient  support  In  the  evidence  and  a 
decision  denying  the  right  to  attack  special  find- 
ings of  the  jury  for  lack  of  evidence  to  support 
them,  so  as  to  sustain  the  jurisdiction  of  the 
Supreme  Court  in  a  county  court  case  in  which 
the  jurisdiction  of  the  Court  of  Civil  Appeals 
is  otherwise  final  under  Rev.  St.  1911,  art. 
1623.— Id. 

A  decision,  merely  sustaining  a  right  of  ap- 
peal   from    a    judgment,    in    tlie    absence   of   a  | 
motion  to  set  aside  a  special  verdict  or  for  a  i 


new  trial,  is  not  in  conflict  with  the  decision 
that  a  review  may  be  had  on  appeal  ot  the 
sufficiency  of  the  evidence  to  support  the  jury's 
special  verdict,  so  as  to  give  the  Supreme  Court 
jurisdiction  in  a  case  appealed  from  the  county 
court,  where  the  jurisdiction  of  the  Court  of 
Civil  Appeals  is  otherwise  final  under  Rev.  St. 
1911,  §  1623.-Id. 

COVENANTS. 

See  Estoppel,  ^=:;>19,  43;   Mines  and  Minerals, 
<g=>58. 

n.   OONSTRUOTION  AND  OPERATION. 

(A)   Covenants  In  General. 

^==>2f  (Mo.App.)  Any  reasonable  and  substan- 
tial doubt  regarding  meaning  of  building  re- 
strictions will  be  resolved  against  grantor  and 
in  favor  of  the  free  use  of  the  property. — Conrad 
V.  Boogher,  214  S.  W.  211. 

in.   PERFORMANCE   OR  BREACH. 

<©=>I03(2)  (Mo.App.)  A  deed  prohibiting  gran- 
tee ^om  erecting  any  building,  etc.,  except  a 
"pox^,"  within  five  feet  of  boundary  lines,  does 
not  prevent  maintenance  of  a  second-story  porch 
or  room  inclosed  on  the  three  exterior  sides 
mainly  by  windows,  containing  a  hot  water  ra- 
diator, and  used  for  sleeping  purposes. — Conrad 
V.  Boogher,  214  S.  W.  211. 

A  deed  prohibiting  grantee  from  erecting  any 
building,  etc.,  except  a  *'porte-cochere,"  within 
five  feet  of  boundary  lines,  docs  not  prevent* 
maintenance  of  a  covered  driveway  or  "porte- 
cochere"  under  a  sleeping  porch,  although  both 
front  and  rear  openings  are  provided  with  re- 
movable hanging  doors  and  inclosure  was  used 
for  housing  occupant's  automobile.— Id. 


CRIMINAL  LAW. 

See  Adultery;  Bail,  (®=»74,  75;  Chattel  Mort- 
gages, ^=»230,  233;- Constitutional  Law,  c©=> 
46;  Courts,  ^=»207;  Embezzlement;  False 
Pretenses;  Homicide;  Indictment  and  Infor- 
mation; Judges,  <S=»49,  51,  56;  Jury,  <g=> 
80,  82,  116;  Larceny;  Municipal  Corpora- 
tions, ^=^QS9;  Obstructing  Justice;  Prohibi- 
tion, «=»3,  9;  Rape,  <&=»52-64;  Seduction, 
<g=934r46;    Trespass,  <85=>83-89;    Witnesses. 

I.   NATURE  AND  ELEMENTS  OF 

CRIME  AND  DEFENSES  IN 

GENERAI.. 

^=>29  (Tex.Cr.App.)  That  case  in  question  may 
have  constituted  theft  of  property  acquired  by 
bailee  under  Pen.  Code  1911,  art.  1348,  would 
afford  no  reason  why  it  would  not  also  constitute 
embezzlement,  under  article  1416.— Landis  v. 
State,  214  S.  W.  827. 

<©=>42  (Tex.Cr.App.)  In  view  of  Code  Cr.  Proc. 
1911,  arts.  37,  727,  the  provisions  of  article  791, 
allowing  severance  of  trial  of  codefendants  and 
making  competent  witnesses,  in  behalf  of  the 
others,  such  of  them  as  are  tried  and  acquitted 
or  as  to  whom  the  prosecution  is  dismissed, 
were  not  evaded  where  the  state,  after  a  sever- 
ance claimed  and  granted,  dismissed  as  to  the 
two  codefendants  first  in  order  to  be  tried,  with- 
out, at  the  same  time,  granting  them  immunitj^ 
from  further  prosecution  for  the  homicide  of 
which  they  were  accused.— Jones  v.  State,  214 
S.  W.  322. 

IV.   JURISDICTION. 

<®=»rOI(2)  (Tex.Cr.App.)  Before  Acts  35th  I>og. 
4th  Called  Sess.  c.  28,  creating  a  criminal  dis- 
trict court  for  Bowie  county  went  into  effect. 
Raid  court  was  not  in  existence  in  such  way  as 
to  authorize  transferring  causes  to  it  for  ad- 
judication.—Walker  V.  State,  214  S.  W.  331. 
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tX.   ARRAIGNMENT  AND  PLEAS,  AND 
NOLLE  PROSEQUI  OR  DISCON- 
TINUANCE. 

C=d266  (Tenn.)  Where  a  corporatioD,  charged 
with  failure  to  repair  a  turnpike  owned  and 
operated  by  it,  was  duly  served  with  process 
and  voluntarily  entered  appearance,  by  demur- 
ring and  applying  for  continuance  but  did  not 
plead,  the  trial  court,  under  Thomp.  Shan.  Code, 
I  7173,  was  authorized  to  enter  plea  of  not 
guilty  for  it  in  its  absence  from  the  court; 
Const,  art.  1,  §  9,  providing  that  accused  hath 
the  ripht  to  be  heard  by  himself  and  his  coun- 
sel, etc.,  applying  only  to  charges  of  felony.— 
Lebanon  &  Big  Spring  Turnpike  Co.  v.  State, 
214  S.  W.  819.  . 

X.   EVIDENCE. 

(A)  Judicial     Notice,     Presumptions,     and 

Burden  of  Proof. 

<8=»304(1)  (Tex.Cr.App.)  The  court  judicially 
knows  that  El  Paso  is  a  large  dty  situated  on 
the  border  of  the  state,  and  that  veniremen  in 
such  county  are  not  listed  by  jury  commission- 
ers, but  are  listed  by  drawing  from  a  wheel  the 
names  of  taxpayers,  under  Code  Cr.  Proc.  1911, 
art.  660.— Jones  v.  State.  214  S.  W.  322. 
«=»304(6)  (Tex.Cr.App.)  xThe  court  judicially 
knows  that  El  Paso  is  a  large  city  situated  on 
the  border  of  the  state,  and  that  veniremen  in 
snch  county  are  not  listed  by  jury  commission- 
ers, but  are  listed  by  drawing  from  a  wheel 
the  names  of  taxpayers,  under  Code  Cr.  Proc. 
1911,  art.  660.— Jones  v.  State,  214  S.  W.  322. 
^=»304(12>  (Mo.App.)  Courts  do  not  take  ju- 
dicial notice  of  city  ordinances.- Kansas  City 
v.  Sells-Floto  Shows  Co.,  214  S.  W.  269. 

(B)  Facts    in    Issue    and    Relevant    to    Is- 

sues, nnd  Res   Gestse. 

«=»338(7)  (Tox.Cr.App.)  Wife  of  deceased,  who 
did  not  see  the  difficulty,  but  only  beard  a  re- 
mark of  deceased,  should  not  have  been  allowed 
to  testify  that  she  was  confined  in  bed  with 
an  infant,  as  it  could  serve  only  to  influence  the 
jury  from  sympathy;  she  and  deceased  being 
white,  and  defendant  a  negro.— Anderson  v. 
State.  214  S.  W.  353. 

<S=>364f2)  (Tex.Cr.App.)  Statements  of  defend- 
ant to  his  wife  when,  just  after  trouble  with 
deceased  the  night  before  the  homicide,  he  cam)B 
home  excited  and  agitated,  and  told  of  the  oc- 
currence, are  within  the  rule  of  res  gestae,— An- 
derson V.  State,  214  S.  W.  353. 

(C)  other  Offenses,  nnd    Cliaraoter   of  Ac- 

cused. 

^==>369(1)  (Ky.)  On  prosecution  for  a  particular 
crime,  evidence  showing  that  accused  has  com- 
mitted ^nother  crime  wholly  independent  of  that 
Charged  is  inadmissible,  except  where  thcv  evi- 
dence tends  directly  to  prove  defendant's  guilt 
of  the  crime  charged,  or  proves  such  particular 
matters  as  the  identity  of  accused,  or  his  mo- 
tive, intention,  or  knowledge.— Thomas  v.  Com- 
monwealth, 214  S.  W.  929. 
^=>369(2)  (Ky.)  Evidence  of  the  commission  by 
defendant  of  a  crime  other  than  that  charged 
is  admissible  when  the  two  offenses  were  so 
linked  together  in  point  of  time  or  circumstance 
that  one  cannot  be  fully  shown  without  proving 
the  other.- Thomas  v.  Commonwealth,  214  S.  W. 
929. 

(D)  Materiality  and    Competency  in   Gen- 

eral. 

<©=>393(2)  (Tex.Cr.App.)  The  introduction  of  a 
notebook,  taken  by  the  sheriff  from  the  person 
of  accused  on  his  arrest,  which  notebook  con- 
tained certain  memorandum  claimed  to  be  in- 
criminating, was  not  a  violation  of  the  consti- 
tutional guaranty  against  requiring  accused  to 
give  evidence  against  himself. — Jones  v.  State, 
214  S.  W.  322. 

<g=»396(l)  (Tex.Cr.App.)  The  state,  claiming 
killing  of  white  landlord  by   negro   renter,   in 


the  rented  field,  on  the  afternoon  after  trouble 
between  the  parties  the  night  before,  when  the 
negro  was  ordered  to  leave  the  place,  was  de- 
liberate, and  bringing  out  the  fact  of  defend- 
ant's absence  from  the  field  in  the  forenoon,  and 
his  return  thereto  with  his  gun,  he  to  meet 
this  could  show,  not  only  that  in  the  forenoon 
he  went  to  town  to  consult  with  white  friends 
as  to  wliat  he  should  do,  but  that  they  advised 
'himjic  had  a  right  to  remain  with  his  crop. — 
Anderson  v.  State,  214  S.  W.  363. 

(B)  Best    and    Secondary    and    Demonstra- 
tive Bvidence. 

^=^40Q(Q)  (Tex.Cr.App.)  In  prosecution  for  em- 
bezzlement of  funds  of  a  company,  proof  of  the 
company's  incorporation  could  be  by  oral  les- 
timony.— Landis  v.  State,  214  S.  W.  827. 

(F)  Adn&issions,    Declarations,    and    Hear- 

say. 

<©=»406(6)  (Tex.Cr.App.)  In  a  prosecution  for 
the  embezzlement  by  defendant,  local  manager, 
of  property  of  a  company,  held  there  was  no  er- 
ror in  admitting  in  evidence  defendant's  admis- 
sion, as  to  shortage  made  to  general  manager 
of  the  company  while  an  inventory  was  being 
taken  of  the  company's  stock.- Landis  v.  State, 
214  S.  W.  827. 

<S=5>4I9.  420(1)  (Tex.Cr.App.)  Where  a  state's 
theory  that  the  homicide  was  the  consummation 
of  a  conspiracy  to  which  accused  and  one  C. 
were  parties  was  supported  by  accused's  confes- 
sion and  other  evidence,  evidence  showing  that 
an  automobile  was  hired  by  C.  and  was  in  his 
possession  and  returned  by  him,  its  condition, 
when  returned,  that  it  had  on  it  human  hair  and 
blood  similar  to  that  found  near  the  body  of 
deceased  was  not  objectionable  as  hearsay. — 
Jones  V.  State,  214  S.  W.  322. 

(G)  Acts  and  Declarations  of  Conspirators 

and  Codefendants. 

<e=»423(3)  (Tex.Cr.App.)  Where  state's  theory 
that  the  homicide  was  the  consummation  of  a 
conspiracy  to  which  accused  and  one  C.  were 
parties  was  supported  by  accused's  confession 
and  other  evidence,  evidence  showing  that  an 
automobile  was  hired  by  C.  and  was  in  his 
possession  and  returned  by  him,  its  condition, 
when  returned,  that  it  had  on  it  human  hair 
and  blood  similar  to  that  found  near  the  body 
of  deceased  was  not  objectionable.— Jones  v. 
State,  214  S.  W.  322. 

<&=:>428  (Tex.Cr.App.)  Where  state's  theory 
that  the  homicide  was  the  consummation  of  a 
conspiracy  to  which  accused  and  one  C.  were 
parties  was  supported  by  accused's  confession 
and  other  evidence,  evidence  showing  that  an 
automobile  was  hired  by  C.  and  was  in  his  pos- 
session and  returned  by  him,  its  condition  when 
returned,  that  it  had  on  it  human  hair  and 
blood  similar  to  that  found  near  the  body  of 
deceased  was  not  objcptionable  as  hearsay ;  the 
rule  that  where  issue  of  conspiracy  is  raised 
by  the  evidence  the  acts  of  coconspirators  in 
furtherance  of  the  common  design  or  in  which 
they  are  found  in  possession  of  die  instruments 
used  in  the  crime  are  admissible  against  ac- 
cused, though  he  was  not  present  when  the 
acts  were  done,  applying  to  circumstantial  as 
well  as  to  direct  evidence.— Jones  v.  State,  214 
S.  W.  322. 

(U)  Documentary  Evidence  and  Exclusion 
of  Parol  Evidence  Tliereby. 

^=3430  (Tex.Cr.App.)  In  prosecution  for  em- 
bezzlement of  funds  of  a  company  there  was 
no  error  in  admitting  in  evidence  the  company's 
charter  certified  to  be  a  true  copy  of  that^  filed 
in  office  of  the  Secretary  of  State  by  the  chief 
clerk,  aciin^  secretary;  R.  S.  art  4319,  au- 
thorizing chief  clerk  to  act  as  secretary  of  the 
state  in  case  of  absence  or  inability  of  the  sec- 
retary to  act.— Landis  v.  State,  214  S.  W.  827.  j 
<g=s»442  (Tex.Cr.App.)  In  a  prosecution  ^^Ip 
adultery,  where  the  identity  of  defendant's  ma$ 
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riage  license  was  proven  by  the  clerk,  but  Its 
execution  was  not  proven  by  any  one  else,  it 
was  inadmissible  in  evidence  because  not  filed 
among  the  papers  for  three  days  and  notice  giv- 
en by  the  prosecution  to  defendant.— Halbadier 
V.  State,  214  S.  W.  349. 

^=r><141  (Tex.Cr.App.)  In  prosecution  for  em- 
bezzlement of  funds  of  a  company  there  was 
no  error  in  permitting  an  attorney  who  procured 
the  company's  charter  to  identify  it  as  the  «rig- 
inal  charter.— Landis  v.  State,  214  S.  W.  827. 
^=>444  (Tex.Cr.App.)  In  a  criminal  proceeding, 
before  the  court,  upon  defendant's  affidavit  of 
juvenility,  the  admission  in  evidence  of  a  school 
district  census  report  which  the  census  taker 
identified  as  having  been  made  by  him,  and 
which  was  produced  from  the  custody  of  its 
proper  custodian,  the  county  superintendent  of 
schools,  was  proper  to  show  date  of  defendant's 
birth,  notwithstanding  the  census  taker  could 
not  identify  the  person  who  gave  him  the  In- 
formation as  defendant's  mother,  or  guardian. 
—Jefferson  v.  State,  214  S.  W.  981. 

(I)   Opinion  fSTidence. 

<S=>448(12)  (Tex.Cr.App.)  Statement,  *'He  was 
not  led  to  make  any  particular  answer  by  any 
questions  asked  him  that  would  lead  to  any 
particular  kind  of  answer,"  was  a  conclusion  of 
witness.— Walker  v.  State.  214  S.  W.  331. 
^=»450  (Tex.Cr.App.)  Questions  of  district  at- 
torney as  to  whether  the  questions  asked  the 
victim  while  he  was  making  dying  declaration 
were  such  as  would  lead  victim  to  make  any 
particular  answer,  as  well  as  the  answer  pt 
witness,  was  but  a  conclusion  upon  a  question 
for  the  jury  to  decide,  and  should  have  been 
excluded.— Walker  v.  State,  214  S.  W.  331. 
^=3479  (Ark.)  In  a  prosecution  for  murder  in 
the  second  degree,  where  defendant  contended 
that  deceased  was  striking  his  aged  father  with 
brass  knucks,  that  he  interposed,  and,  after 
being  hit  himself  with  brass  knucks,  stabbed 
deceased,  an  expert  medical  witness,  who  ex- 
amined defendant's  wounds,  though  he  did  not 
make  comparison  by  fitting  the  wounds  on  de- 
fendant's person  with  knucks  found  on  deceas- 
ed's body,  should  be  allowed  to  give  his  opinion 
as  to  whether  the  wounds  were  produced  by 
knucks  although  the  wntness  had  only  observed 
a  metal  knuck  wound  once  before.— Dean  v, 
State.  214  S.  W.  38. 

^=9493  (Ky.)  Where  the  jurors  are  familiar 
from  personal  observation  and  common  knowl- 
edge with  the  value  of  stolen  property  (chickens), 
and  there  is  reasonable  room  for  difference  of 
opinion  as  to  the  value,  they  need  not  accept 
as  true  the  conclusion  of  witnesses,  but  may  use 
their  knowledge  and  draw  a  different  conclusion, 
— Saylor  v.  Commonwealth,  214  S.  W.  826. 

(J)   Testimony  of  Accomplices  and   Code- 
fendants. 

^s»507(l)  (Tex.Cr.App.)  "Where  an  accomplice 
of  defendant  called  complainant's  attention  to 
the  fact  that  defendant  was  picking  up  a  pock- 
etbook,  and  it  was  agreed  that  the  contents  of  the 
pocket  book  be  divided  equally  between  the  three, 
and  defendant  represented  that  the  pocketbook 
contained  a  $5(X)  bill  and  a  $1(X)  bill,  and  that 
it  was  necessary  to  have  additional  money  to 
make  change,  so  that  the  division  might  be  ef- 
fected, and  complainant  delivered  $200  to  defend- 
ant, defendant  saying,  "you  will  get  your  money 
back  and  the  $200,"  the  complainant  was  not 
an  "accomplice"  of  defendant  in  a  prosecution 
under  Pen.  Code  1911,  art.  1332,  for  having  ap- 
propriated the  $200  delivered  by  complainant, 
and  a  conviction  could  rest  upon  his  testimony 
alone;  the  theft  of  the  money,  which  was  sup- 
posed by  complainant  to  be  in  a  stolfen  pocket- 
book,  being  but  an  imaginary  offense.— Gordon  v. 
State,  214  S.  W.  9S0. 

^=>507'/2  (Ky.)  Whore  a  judgment  convicting  a 
witness  as  a  principal,  aider,  abettor,  or  acces- 
sory  before   the  fact  in   the  commission  of  a 


crime,  could  be  sustained  upon  the  evidence, 
such  witness  will  be  considered  an  accomplice 
of  the  defendant. — Hale  v.  Commonwealth,  214 
S.  W.  821. 

<@=»5IO»/2  (Tex.Cr.App.)  Writings  admittedly 
signed  by  defendant,  introduced  for  compari- 
son, are  competent,  on  inspection  by  the  jury, 
to  corroborate  accomplice  as  to  defendant's 
signature  of  bill  of  sale  in  question.— Moore  v. 
State,  214  S.  W.  347, 

^=>5 1 1  (1)  (Tex.Cr.App.)  Evidence  on  prosecu- 
tion for  the  theft  of  automobile  held  sufficient 
to  corroborate  accomplice.— Moore  v.  State, 
214  S.  W.  347. 

<^=>5I1(1)  (Tex.Cr.App.)  In  a  prosecution  for 
adultery,  testimony  of  the  woman  with  whom 
the  iutercourse  took  place  held  sufficiently  cor- 
roborated, as  it  is  not  necessary  to  corroborate 
accomplice's  testimony  as  to  each  act,  but  only  ' 
as  to  some  matter  legally  tending  to  show  de- 
fendant's guilt.— Halbadier  v.  State,  214  S.  W. 
349. 

^=>5II(2)  (Ky.)  In  a  prosecution  for  burglary, 
testimony  other  than  that  of  an  accomplice  held 
to  sufficiently  corroborate  the  accomplice's  evi- 
dence, and  to  connect  accused  with  the  commis- 
sion of  the  crime  without  the  aid  of  such  ac- 
complice's testimony,  and  to  comply  with  Cr. 
Code  Prac.  §  241.— Hale  ▼.  Commonwealth,  214 
S.  W.  821. 

^=>5II(2)  (Tex.Cr.App.)  It  is  not  necessary  to 
corroborate  accomplice's  testimony  as  to  each 
act,  but  onlv  as  to  some  matter  legally  tending 
to  show  defendant's  guilt.— Halbadier  ▼.  State, 
214  S.  W.  349. 

XH.   TRIAIi. 

(C)  Reception  of  Evidence. 

^==>663  (Tex.Cr.App.)  Where  the  state  intro- 
duced a  handwriting  expert  to  compare  the 
writing  in  certain  documents  which  were  used 
in  evidence,  it  was  not  error  to  overrule  ac- 
cused's motion  to  be  allowed  to  inspect  the 
documents,  where  all  of  the  documents  had 
been  used  in  evidence  at  the  examining  trial* 
opportunity  to  inspect  them  was  tendered  ac- 
cused's counsel  when  the  motion  was  made,  it 
was  understood  that  the  witness  would  be  held 
to  the  conclusion  of  the  trial,  and,  although  the 
trial  continued  thereafter  for  nearly  a  week, 
no  further  demand  was  made  and  no  experts 
introduced  to  contradict,  although  generally  an 
inspection  of  such  documents,  when  den^anded, 
should  be  afforded.— Jones  v.  Stete,  214'  S.  W. 
322. 

^s»684  (Ky.)  Ordinarily  it  is  prejudicial  error 
for  the  court  to  permit  the  commonwealth  to 
introduce  a  witness  on  a  matter  in  chief  after 
defendant  has  concluded  his  evidence.— Grau  v. 
Commonwealth,  214  S.  W^916.  , 

^=»684  (Tex.Cr.App.)  The  receipt  of  evidence 
in  rebuttal,  though  out  of  its  order,  is  diacre- 
tionary,— Moore  v.  State,  214  S.  W,  344. 


-  (B)  Arvaments  and  Condnet  o€  Connsel. 

^=>7I9(1)  (Ky.)  In  a  prosecution  for  homicide, 
the  commonwealth's  attorney  may  ask  the  jury 
to  inflict  the  maximum  penalty,  solely  on  the 
ground  that  the  evidence  heard  by  the  jury  au- 
thorizes it;  and  it  is  highly  improper  for  him 
to  go  outside  the  record  in  an  attempt  to  in- 
fluence the  jury  by  stating  that  otherwise  de- 
fendant might  escape  sentence  in  part  by  being 
paroled.— Estepp  v.  Commonwealth,  214  S.  W. 
891. 

<@=»72l(3)  (Tex.Cr.App.)  Code  Cr.  Proc.  1911, 
art.  790,  inhibiting  comment  on  accused's  fail- 
ure to  testify,  held  not  violated,  in  murder 
trial,  by  state  counsel's  statement:  "I  don't 
know  what  took  place  in  that  automobile.  Men 
who  commit  those  crimes  don't  talk;  but  one  of 
the  men  that  was  in  that  automobile  is  dead" 
— there  being  evidence  that  deceased,  accused, 
and  one  C  were  in  the  automobile,  and  C.  hav- 
ing refused  to  testify,  and  the  state  contendinir 
that  accused  had  admitted  his  presence  In  the 
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automobile  and  his  participation  in  the  homi- 
cide.—Jones  V.  State,  214  S.  W.  822. 

For  the  argument  of  counsel  for  the  state  to 
constitute  an  implied  reference  to  accused's 
failure  to  testify,  in  violation  of  Code  Cr.  Proc. 
1911,  art.  790,  the  implication  must  be  a  nec- 
essary one,  and  where  there  is  evidence  or  ab- 
sence of  evidence  other  than  accused's  testi- 
mony to  which  counsel's  remnrks  may  have 
reasonably  been  applied  by  the  jury,  the  re- 
mark is  not  reversible  error.— Id. 
^=>722'/2  (Ky.)  The  opening  statement  of  the 
commonwealth's  attorney,  referring  to  the  fact 
that  defendant,  besides  killing  the  person  whose 
death  was  charged,  had  killed  another  man  and 
wounded  a  third,  held  not  improper,  in  view  of 
the  circumstance  that  the  other  killings  were 
part  of  the  transaction,  necessary  to  be  shown. 
—Thomas  v.  Commonwealth,  214  S.  W.  929. 
«=»723(5)  (Tex.Cr.App.)  Statements  in  argu- 
ment of  prosecuting  attorney  on  trial  of  ne- 
Kro  for  killing  a  white  man,  as  to  negro  mur- 
derers and  rapists,  matters  not  in  evidence, 
condemned,  as  tending  to  impair  fairness  ox 
trial.— Anderson  v.  State,  214  S.  W.  353. 

(F)   ProiPlnee  of  Court  and   Jnry  in  Gen- 
eral. 

^sa734  (Tez.Cr.App.)  In  a  criminal  prosecu- 
tion, the  matter  of  defendant's  age  raised  by  his 
aflSdavit  of  juvenility  was  for  the  court  alone. 
—Jefferson  v.  State,  214  S.  W.  981. 
^s»76t(18)  (Tex.Cr.App.)  A  special  requested 
instruction  relating  to  alibi  In  a  prosecution  for 
seduction  held  on  the  weight  of  the  evidence, 
aa  assuming  as  a  fact  that  accused's  evidence 
tended  to  show  him  at  another  place  than  that 
of  the  commission  of  the  offense  when  the  same 
was  committed.— Hunt  v.  State,  214  S.  W.  983. 

(O)    Necessity,  Reqnlaitea,   and  SnfflclencT 
of  Inatrnetions. 

^=9'780(2)  (Ark.)  In  a  prosecution  for  the  ille- 
gal sale  of  intoxicating  liquors,  in  view  of  tes- 
timony of  the  state's  witness  warranting  find- 
ing that  he  acted  as  agent  for  defendant  in 
selling  the  liquor  he  testified  he  purchased 
from  defendant,  the  court  should  have  given 
defendant's  requested  instruction  that  the  wit- 
ness was  an  accomplice. — Malone  v.  State,  214 
S.  W.  36. 

^=>784(1)  (Tex.Cr.App.)  There  being,  on  pros- 
ecution for  theft  of  a  car,  afterwards  recover- 
ed from  H.,  no  direct  testimony  that  it  was  the 
one  testified  to  as  having  been  sold  by  defend- 
ant to  H.,  charge  on  circumstantial  evidence 
should  have  been  given.— Moore  v.  State,  214 
S.  W.  347. 

^=:9806(1)  (Ark.)  Numerous  instructions  re- 
peating the  same  idea  are  calculated  to  con- 
fuse and  mislead  rather  than  enlighten  the 
jury,  and  counsel  should  succinctly  present  in 
as  few  prayers  as  possible  the  law  applicable 
to  the  case;  hence  it  is  improper  in  a  prosecu- 
tion for  homicide,  where  defendants  were  rep- 
resented by  three  attorneys,  for  each  attorney 
to  present  a  complete  list  of  instructions. — 
Dean  v.  State,  214  S.  W.  38. 
^=p8M(5)  (Tex.Cr.App.)  In  a  seduction  case, 
it  is  unnecessary  that  the  prosecutrix  be  corrob- 
orated as  to  every  material  fact,  and  it  is  not 
proper  to  single  out  isolated  facts  in  the  case, 
which  are  admissible  in  making  out  the  state's 
case,  and  apply  the  law  of  accomplice  testimony 
to  each  such  bit  of  evidence.— Hunt  v.  State, 
214  S.  W.  983. 

<©=»8I4(5)  (Tex.Cr.App.)  The  court's  refusal  to 
give  a  special  charge  requested  by  defendant 
that  the  jury  be  .instructed  not  to  consider  the 
evidence  of  force',  or  that  there  was  blood  or 
wounds  on  the  15  year  old  injured  female,  was 
proper  where  the  indictment  contained  counts 
charging  rape  both  statutory  and  by  force. — 
Jefferson  v.  State,  214  S.  W,  981. 
^s=>8l4(8.  9)  (Tex.Cr.App.)  In  a  criminal  prose- 
cution, the  matter  of  defendant's  age  raised  by 


his  affidavit  of  juvenility  being  for  the  court 
alone,  and  it  was  proper  to  refuse  to  tell  the 
jury  they  could  not  convict  if  they  believed  him 
under  17  years  of  age  at  the  time  of  the  alleged 
offense,  where  there  was  no  question  as  to  his 
being  of  sufficient  age  to  make  him  legally  re- 
sponsible.—Jefferson  V.  State,  214  S.  W.  981. 
^=»8I4(15)  (Ky.)  In  a  prosecution  for  murder, 
where  there  was  no  evidence  which  would  jus- 
tify the  conclusion  that  a  witness  was  an  ac- 
complice to  the  crime,  within  Cr.  Code  Prac.  § 
241,  though  he  was  a  coindictee,  having  been 
guilty  as  principal,  if  at  all,  the  court  properly 
submitted  the  case  to  the  jury  without  instruct- 
ing that  conviction  could  not  be  had  on  the  tes- 
timony of  an  accomplice,  unless  corroborated. — 
Grau  V.  Commonwealth,  214  S.  W.  916. 
^=s>823(6)  (Tex.Cr.App.)  A  charge  on  man- 
slaughter was  not  unduly  restrictive  of  accus- 
ed's right  of  self-defense  where  the  reference 
in  such  charge  to  self-defense  was  not  an  at- 
tempt to  define  the  law  of  self-defense,  but  to 
direct  the  jury's  attention  to  the  fact  that 
they  should  keep  the  law  and  facts  as  td  self- 
defense  in  mind  for  accused's  benefit,  and  the 
law  of  self-defense  was  fully  given  in  other 
paragraphs  of  the  charge.— Moore  v.  State,  214 
S.  W.  344. 


(H)   Reqaeeta    for    Inetractfona. 

^s>829(l>.  The  refusal  of  instructions  covered 
by  the  charge  given  is  not  error. 
—(Ark.)  Dean  v.  State,  214  S.  W.  38; 
(Ky.)  Thomas  v.  Commonwealth.  214  S.  W. 
929. 
^=^829(7)  (Tex.Cr.App.)  In  a  seduction  case, 
an  instruction,  "If  you  l?elieve  from  the  evidence 
that  the  offense  charged  was  committed,  and 
that  the  prosecutrix  had  sexual  intercourse  with 
some  male  person,  or  if  you  have  reasonable 
doubt  as  to  whether  defendant  was  present  at 
the  time  or  not,  you  will  give  him  the  benefit 
of  such  doubt  and  find  him  not  guilty,"  held 
sufficient  to  justify  refusal  of  a  special  charge 
requested,  which  presented  the  law  of  alibi  no 
more  clearly  than  the  given  charge.— Hunt  v. 
State,  214  S.  W.  983. 


(J)    CuetodTy   Conduct,   and   Deliberations 
of  Jnry. 

«=»855(7)  (Ky.)  Conduct  of  sheriff  in* holding 
a  private  *  conversation  with  juror  out  of  the 
hearing,  presence,  and  sight  of  the  other  jurors 
was  reprehensible;  his  duty,  in  view  of  oath 
of  office  taken,  being  to  avoid  all  semblance  of 
wrongdoing,  especially  in  his  relation  with  ju- 
rors.—Shackelford  v.  Commonwealth,  214  S.  W. 
788. 

€=»867  (Ky.)  Where  juror  who  had  separated 
from  remainder  of  jury  was  not  in  sight  of 
officer  in  charge  at  time  of  separation,  jury 
should  be  discharged.— Schackelford  v.  Common- 
wealth, 214  S.  W.  788.  . 


Xni.   MOTIONS   FOR   NEW   TRIAI. 
AND   IN   ARREST. 

^=>9I8(10,  11)  (Tex.Cr.App.)  The  special  ven- 
iremen having  been  sworn  individually  as  they 
were  impaneled,  the  failure  to  swear  them  en 
masse  was  an  irregularity  not  available  when 
raised  for  the  first  time  on  motion  for  a  new 
trial.— Moore  v.  State,  214  S.  W.  344. 
^=>938(1)  (Ky.)  In  a  prosecution  for  burglary, 
a  convicted  defendant  is  not  entitled  to  a  new 
trial  for  newly  discovered  evidence  of  contra- 
dictory statements  made  to  inmates  of  the  coun- 
ty jail,  admissible  only  for  impeaching  or  dis- 
crediting the  evidence  of  an  accomplice,  where 
the  attorney  for  the  commonwealth  had  admit- 
ted the  accomplice's  character  was  bad  for  mor- 
als, honesty,  or  any  other  trait.— Hale  v.  Com«T 
monwealth,  214  S.  W.  82J^itized  by  VjiOOglC 


Criminal  Lav 


214  SOUTHWESTERN  RErORTER 


1020 


XV.  APPEAL  AND  ERROR,  AND 
CERTIORARI. 

(B)  Presentation  and  Reservation  in  liO-vr- 
cr  Court  of  Grounds  of  Revle'VT. 

^=»  1 037(1)  (Ky.)  Counsers  improper  conduct  in 
interrogating^  witness  is  no  ground  for  reversal, 
where  there  was  no  objection  to  the  question 
complained  of. — Cooley  v.  Commonwealth,  214 
S.  W.  898. 

<@=s>l056(l)  (Ark.)  Exception  not  having  been 
saved  to  instruction  given  by  court  of  own  mo- 
tion, assignment  of  error  thereto  cannot  be  con- 
sidered on  appeal.— Stewart  v.  State,  214  S.  W. 
48. 

^=>  1 063(6)  (Ky.)  Refusal  to  give  instruction 
cannot  be  reviewed  on  appeal,  where  not  relied 
on  in  motion  and  grounds  for  new  trial. — Cooley 
V.  Commonwealth,  214  S.  W.  898. 

(O)   Proceedings    for    Transfer    of    Ganse. 
and   Effect   Tliereof.  ^ 

<g=»1083  (Tex.Cr.App.)  Pending  appeal  the 
district  court  was  powerless  to  transfer  cause 
to  criminal  district  court,  created  by  Acts  35th 
Leg.  4th  Called  Sess.  c.  28,  in  view  of  Ver- 
non's Ann.  Code  Cr.  Proc.  1916,  art  916.— 
Walker  y.  State.  214  S.  W.  331. 

CD)  Record   and   Proceed  in  as   Not   In   Rec^ 
ord. 

^=s>  1 090(13)  (Ky.)  Alleged  improper  argument 
will  not  be  reviewed  on  appeal,  where  not  set 
forth  in  bill  of  exceptions.— Cooley  v.  Common- 
wealth. 214  S.  W.  898. 

<8=»I09I(11)  (Tex.Cr.App.)  Defendant  should, 
on  objection  to  question  to  his  witness  being 
sustained  as  calling  for  self-serving  declara- 
tions, be  allowed  to  incorporate  the  excluded 
testimony.— Anderson  v.  State,  214  S.  W.  353. 
<@=>IIZ8(2)  (Tex.Cr.App.)  Remarks  of  prose- 
cuting attorney  in  argument,  made  the  basis  of 
a  sworn  motion  for  new  trial,  will  be  taken  on 
appeal  as  having  occurred,  there  being  no  con- 
test in  regard  to  it,  and  no  facts  introduced  on 
motion  for  new  trial,  notwithstanding  affida- 
vits of  state's  counsel  and  the  trial  judge  which 
were  forwarded  to  the  appellate  court  after  the 
record  was  filed  are  independent  of  the  record, 
and  so  cannot  be  considered. — Anderson  v. 
State,  214  S.  W.  353. 

f,  (G)  Review. 

<S=>II44(1)  (Tex.Cr.App.)  The  Court  of  Crim- 
inal Appeals  cannot  assume  from  mere  identi- 
ty of  names  that  the  maker  of  a  complaint  for 
adultery  was  the  same. person  as  the  woman 
named  in  the  complaint  as  the  adultress,  to 
sustain  defendant's  contention  that  such  wo- 
man was  an  accomplice,  and  therefore  not  a 
credible  person  within  Code  Cr.  Proc.  1911, 
art.  479,  forbidding  filing  of  information  ex- 
cept on  affidavit  by  such  a  person;  all  pre- 
sumptions favoring  the  legality  of  proceedings 
in  trial  courts.— Ilalbadier  v.  State,  214  S.  W. 
349. 

<®=>"M44(8)  (Tex.Cr.App.)  Where  the  fiU  mark 
and  seal  were  left  off  the  special  venire  list, 
and  with  the  court's  permission  the  omission 
was  supplied,  it  will  be  assumed,  on  appeal, 
in  the  absence  of  contrary  evidence,  that  the 
amendment  was  properly  permitted.— Jones  v. 
State,  214  S.  W.  322. 

<g=s>  1(44(13)  (Tex.Cr.App.)  Upon  a  hearing  be- 
fore the  court  in  a  criminal  case  to  pass  upon 
defendant's  affidavit  of  juvenility,  although  the 
introduction  of  defendant's  statement,  while  un- 
der arrest,  of  his  age,  may  have  been  in  viola- 
tion of  rules  against  the  admission  of  confes- 
sions, the  presumption  obtains  that  there  was 
sufficient  legal  testimony  upon  which  the  court 
based  its  judgment  that  defendant,  appellant, 
was  more  than  17  years  of  age.— JefiPerson  v. 
State,  214  S.  W.  981. 

<^=s>M47  (Tex.Cr.App.)  Code  Or.  Proc.  1911, 
art.  1195,  putting  the  burd«fki  of  proof  as  to 


juvenility  upon  defendant  and  requiring  that  the 
judge  be  satisfied  that  accused  is  less  than  17 
years  of  age,  places  large  discretionary  power  on 
the  trial  judge,  and  his  decision  will  not  be 
reviewed  unless  jnanifestly  wrong. — Jefferson 
V.  State,  214  S.  W.  981. 

<g=:»M59(2)  (Ky.)  In  a  burglary  trial,  it  is  the 
province  of  the  jury  to  determine  the  facts  and 
judge  of  the  credibility  of  the  witnesses  and, 
being  properly  instructed,  the  verdict  of  guilty, 
where  not  so  flagrantly  against  the  evidence  as 
to  indicate  passion  or  prejudice,  must  be  permit- 
ted to  stand.— Hale  v.  Commonwealth,  214  S. 
W.  821. 

^=9 1 159(2)  (Ky.)  Court  of  Appeals  cannot  re- 
verse verdict  in  a  criminal  case,  unless  its  find- 
ing is  flagrantly  against  the  evidence. — Cooley 
V.  Commonwealth,  214  S.  W.  898. 
<@=»II59(4)  (Ark.)  There  being  legally  suffi- 
cient evidence  to  support  the  verdict  of  guilty, 
the  court  on  appeal  cannot  pass  on  the  ques- 
tion of  credit  which  should  have  been  given  to 
witness.— Satterwhite  v.  State,  214  S.  W.  44. 
<g=»ll59(5)  (Tex.Cr.App.)  Under  Const.  Bill 
of  Rights,  §  13,  and  Code  Cr.  Proc.  1911,  art. 
8,  forbidding  cruel  or  unusual  punishment,  the 
appellate  court  can  review  the  question  wheth- 
er the  punishment  is  excessive.— Calhoun  v. 
State,  214  S.  W.  335. 

<S=>  1 1661/2(5)  (Tex.Cr.App.)  It  appearing  that 
the  jurors  summoned  responded,  and  that,  aft- 
er eliminating  those  properly  excused  for  good 
cause,  there  remained  about  100  teniremen. 
and  that  in  selecting  the  jury  the  appellant  did 
not  exhaust  his  peremptory  challenges,  and  no 
objectionable  juror  having  been  forced  upon 
him,  there  was  no  prejudicial  error  in  overruling 
the  motion  to  quash  the  venire.— Jones  v.  State. 
214  S.  W.  322. 

<©=»  11 661/2(6)  (Tex.Cr.App.)  Where,  although 
the  environment  of  a  juror  was  such  as  to 
have  given  him  opportunity  to  have  formed 
some  opinion  touching  the  merits  of  the  case, 
nothing  was  disclosed  which  would  have  made 
him  subject  to  challenge  for  cause,  and  he  was 
excused  on  peremptory  challenge  and  no  ob- 
jectionable juror  was  forced  on  accused,  and 
he  failed  to  exhaust  his  peremptory  challenges, 
no  error  was  shown.— Moore  v.  State.  214  S. 
W.  344. 

<©=>M66'/2(8)  (Tex.Cr.App.)  Where  venireman 
was  excused  upon  peremptory  challenge,  and 
the  court  offered  to  restore  the  challenge  to 
accused,  no  error  appeared,  even  though  the 
juror  was  subject  to  challenge  for  cause.— 
Moore  v.  State,  214  S.  W.  344. 
<©==>  1168(2)  (Ky.)  Where  defendant's  counsel  did 
not  insist  on  testimony  going  in  before  the  con- 
clusion of  defendant's  examination,  as  offered 
by  the  commonwealth,  and  where  tne  new  wit- 
ness' testimony  was  established  by  others,  the 
error  was  harmless.— Grau  v.  Commonwealth. 
214  S.  W.  916. 

<©=»il70(3)  (Tex.Cr.App.)  A  bill  relating  to 
the  exclusion  of  testimony,  which  was  subse- 
quently admitted,  disclosed  no  error. — ^Moore  v. 
State,  214  S.  W.  344. 

<g=>l  173(2)  (Ky.)  The  evidence  that  defendants 
stole  the  chickens  being  convincing  with  conse- 
quent inclination  to  find  them  guilty,  instruct- 
ing merely  to  find  them  guilty  of  felony  charged, 
if  the  jury  believed  from  the  evidence  that  de- 
fendants stole  chickens  of  the  value  of  $2,  and 
omitting  instruction,  authorised  by  evidence,  to 
find  them  guilty  of  petit  larceny  if  the  jury  be- 
lieved they  stole  chickens  of  less  value  than  $2, 
was  prejudicial.— Saylor  v.  Commonwealth,  214 
S.  W.  826. 

^=>M77  (Tex.Cr.App.)  Appellant  having  been 
convicted  of  murder,  and  the  suspended  sen- 
tence law  not  applying  to  that  offense,  the  hold- 
ing of  the  trial  court  that  his  application  for 
submission  of  issue  as  to  suspended  sentence 
came  too  late  could  have  resulted  in  no  Jiarm. 
-Moore  v.  State,  214  S.  W.  344jOOQ  Ic 
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XVII.   PUNISHMENT  AND  PREVEN- 
TION OF  CRIME.  . 

^==>l2fl  (Tex.Cr.App.)  To  secure  enhanced 
punishment  under  Fen.  Code,  art.  1620,  be- 
cause of  a  repetition  of  offenses  and  previous 
convictions,  there  must  not  only  be  prior  of- 
fenses but  prior  convictions,  not  of  the  same 
offense,  but  of  offenses  of  like  character  as 
that  for  which  accused  is  being  tried.— Brit- 
tian  V.  State,  214  S.  W.  351. 

Convictions  justifying  enhanced  punishment 
under  Pen.  Code,  art.  1620,  must  constitute  a 
final  disposition  of  the  case,  and  if  the  judg- 
ment for  any  reason  be  set  aside  and  another 
trial  awarded,  there  is  no  conviction.— Id. 
'  Where  one  has  been  found  guilty  by  verdict 
and  sentence  has  been  imposed,  but  on  appeal 
the  judgment  has  been  reversed,  there  is  no 
conviction 'for  former  offenses  under  Pen.  Code, 
art.  1620.— Id. 

Where  a  suspended  sentence  is  awarded  by 
the  jury  in  a  criminal  case,  there  is  no  final 
conviction  under  Pen.  Code,  art.  1620,  author- 
izing enhanced  punishment  for  former  con- 
victions of  like  offenses. — Id. 

CROPS. 

See  Courts,  <8=»169;  Damages,  <S=»188;  Evi- 
dence, C=»489;  Homicide.  ^=xU56;  Replevin, 
«=>125;    Trial,  <g=>6,  352. 

CURTESY. 

^=x>9(S)  (Mo.)  At  least  constructive  seisin  of 
wife,  that  is,  ri|rht  to  immediate  possession  dur- 
ing coverture,  is  essential  to  the  husband's  es- 
tate of  curtesy;  and,  where  the  wife  had  only 
a  reversion  and  died  prior  to  death  of  life  ten- 
ant, the  husband  had  no  interest  or  estate  in 
the  lands.— Hicks  v.  Estes,  214  S.  W.  159. 
^=3 1 1(3)  (Mo.)  Where  husband  and  wife  join- 
ed in  a  warranty  deed  of  conveyance  in  Sep- 
tember, 1882,  which  was  void  as  to  the  wife 
because  the  acknowledgment  did  not  comply 
with  Rev.  St.  1879,  U  680,  681,  the  grantees 
acquired  only  the  right  of  possession  duHng 
the  life  of  the  husband,  and  the  husband,  if  he 
survives  the  wife,  is  entitled  to  an  estate  by 
curtesy.— Powell  v.  Bowen,  214  S.  W.  142. 

CUSTOMS  AND  USAGES. 

See  Banks  and  Banking,  ^ss^lTS;  Carriers, 
«S=»321,  336;    Master  and  Servant,  <g=>105. 

^ss>5  (Tenn.)-  In  an  action  for  failure  to  deliv- 
er meal  purchased,  the  seller  denying  that  it 
accepted  the  tentative  contract  made  by  its 
agent,  the  proof  that  some  jobbers  in  the  seller's 
city  uniformly  filled  such  orders,  unless  the  buy- 
er was  notified  to  the  contrary,  not  amounting 
to  a  custom,  held  valueless  to  make  a  case  for 
plaintiff  buyer.— <3ole-McIntyre-Norfleet  Co.  v. 
HoUoway,  214  S.  W.  817. 

DAMAGES. 

See  Appeal  and  Error,  «:=9l004,  1070,  1169, 
1194;  Assault  and  Battery,  <@=»34,  39,  42; 
Carriers,  <©=>229;  Death,  €=»52,  77,  95,  99; 
Ejectment,  ^=s>127;  Eminent  Domain,  ^=» 
101,  222,  223;  Fixtures,  «®=>36;  Fraud,  <8=» 
33;  Injunction,  ^=^14;  Justices  of  the  Peace, 
•  <g=5>87;  Landlord  and  Tenant,  ^=»132;  Nav- 
igable Waters,  <@=»39;  Pleading,  «=>8;  Sales, 
®=>85;  Sequestration,  ^s:920;  Stipulations, 
<g=»14;  Telegraphs  and  Telephones,  ^S3952, 
65,  66;  Trial,  <g=»252.  253,  296;  Vendor  and 
Purchaser,  <S=>345,  349,  351. 

III.   GROUNDS   AND   SITBJECTS   OF 
COMPENSATORY   DAMAGEfik 

(B)   AKsrairtktion,  Mltlsration,  and   Redac- 
tion   of   liomn, 

^=>62(2)  (Tex.Civ.App.)  One  who  has  sustain- 
ed personal  injuries  through  another's  negli- 
gence is  bound  only  to  exercise  reasonable  care 


and  diligence  to  avoid  loss,  or  to  minimize  the 
consequences  of  the  injury.— Ft.  Worth  &  D. 
C.  Ry.  Co.  V.  Courtney,  214  S.  W.  839. 

VI.   MEASURE   OF  DAMAGES. 

(A)   Injnriea  to  tlie  Person. 

^=»96  (Mo.App.)  Damages  for  personal  injuries 

are  largely  in  the  jury's  discretion.— Bright  ▼. 

Sammons,  214  S.  W.  425. 

Vn.   INADEQUATE    AND    EXCESSIVE 
DAMAGES. 

^=»  130(3)  (Mo.App.)  Where  there  was  evi- 
dence that  a  woman,  after  a  fall  while  alight-  . 
Ing  from  a  street  car,  had  suffered  great  pain,  * 
lost  weight,  and  was  unable  to  work  or  to 
sleep,  and  bad  a  prolapsed  womb,  a  verdict  of 
$1,000  damages  was  not  excessive,  though  it 
might  be  her  injuries  were  exaggerated,  and 
were  due  in  part  to  other  causes.— Clymer  v. 
Kansas  City  Rys.  Co.,  214  S.  W.  423. 
«©=:»I30(3)  (Tex.Civ.App.)  Verdict  for  $2,000 
for  plaintiff  railroad  passenger,  a  married  wo- 
man, who  fell  in  alighting  through  the  negli- 
gence of  a  porter,  and  broke  a  rib,  dislocated  a 
rib,  and  twisted  or  rotated  her  spine,  held  not 
excessive.— Ft  Worth  &  D.  C.  Ry.  Co.  v.  Court- 
ney, 214  S.  W.  839. 

<©=»  132(2)  (IkIo.App.)  An,  award  of  $350  in" 
favor  of  plaintiff,  who  was  shot  in  the  foot  by 
defendant  a  son,  cannot  be  deemed  excessive, 
where  a  painful  wound  was  inflicted,  with  some 
likelihood  of  the  injury  being  permanent.— 
Russo  v.  Brooks,  214  S.  W.  429. 
<®=»I32(3)  (Mo.App.)  Where  plaintiff  was 
shoved  from  a- street  car  onto  the  street  and 
was  rendered  unconscious,  receiving  a  severe 
bruise  a  little  to  the  left  of  the  top  of  the  head 
which  caused  a  hermatoma  and  suffered  the 
fracture  of  a  rib,  and  his  injuries  necessitated 
his  remaining  in  a  hospital  and  injured  bis  ner. 
vous  system,  an  award  of  $1,0()0  actual  and  , 
$100  punitive  damages  lield  not  excessive.— 
Kennelly  v.  Kansas  City  Rys.  Co.,  214  S.  W. 
237. 

<S=»I32(3)  CMo.App.)  A  verdict  of  $6,000  held 
not  excessive,  where  plaintiff,  a  farmer,  thrown 
and  dragged  while  attempting  to  board  defend- 
ant's street  car,  sustained  a  fracture  of  the 
skull  and  concussion  of  the  brain,  necessitat- 
ing removal  to  the  hospital,  where  he  remained 
for  29  days,  and  did  not  regain  consciousness 
until  two  weeks  after  the  accident,  resulting  in 
a  serious  injury  to  his  nervous  system,  and  dis- 
abling him  from  doing  heavy  work. — Paul  v. 
Dunham.  214  S.  W.  263. 

^=>  132(3)  (Mo.App.)  Where  plaintiff,  because 
of  injury  to  her  spine,  became  an  invalid  and 
was  compelled  to  go  on  crutches,  her  lower 
limbs  shrinking  away  and  she  had  bowel  hem- 
orrhages, and  was  rendered  Unable  to  perform  ' 
her  household  duties,  a  verdict  of  $4,CK)0  held 
not  excessive  damages.— Baldwin  v.  Kansas 
City  Rys.  Co.,  214  S.  W.  274. 
<S=>I32(8)  (Mo.)  Verdict  for  $12,000  for  inju- 
ry to  switchman  63  years  of  age  earning  $95  a 
month  resulting  in  partial  paralysis  of  his  left 
arm  heM  excessive,  and  to  be  reduced  to  $7,000, 
as  condition  of  affirmance. — Hulse  v.  St.  Joseph 
Ry.  Co..  214  S.  W.  150. 

^=>I32(8)  (Mo.App.)  $7,500  for  practical  loss 
of  right  hand  of  boy  a  little  over  14,  in  planer 
accident,  held  not  excessive. — Bright  v.  Sam- 
mons, 214  S.  W.  425. 

<S=5>I32(8)  (Tex.Civ.App.)  Verdict  for  $7,500  in 
favor  of  a  railroad  brakeman,  who  sustained 
only  a  partial  loss  of  the  two  outside  fingers  of 
the  left  hand,  which  loss  disqualified  him  from 
continuing  in  service  on  standard  railroads,  was 
excessive  by  only  $2,500.— Lancaster  v.  Hynes, 
214  S.  W.  957. 

Vm.  PLEADING,  EVIDENCE,   AND 

ASSESSMENT. 

(A)   Pleadluff. 

^=»I58(1)   (Mo.App.)  In  an  action  for  injuries 

to  a  boy,  evidence  of  injuri^A|pp|^^aded  shoultf  [^ 
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not  be  admitted.— Barnett  v.  Kansas  City,  214 
S.  W.  240. 

^=»  158(1)  (Mo.App.)  In  an  action  against  a 
street  railways  company  for  personal  injuries 
to  a  passenger  from  starting  of  the  car  while 
she  was  entering  it,  it  was  not  error  to  per- 
mit plaintiff  to  testify  to  hemorrhage  of  the 
bowels  on  the  ground  that  it  broadened  the 
issues,  where  such  injury  was  specifically  al- 
leged and  there  was  evidence  amply  sufficient  to 
support  a  finding  that  the  injury  caused  it.— 
Baldwin  v.  Kansas  City  Rys.  Co..  214  S.  W. 
274. 

(B)    Evidence. 

^=»  166(1)  (Mo.App.)  In  an  action  for  injuries' 
to  a  boy,  the  question  of  the  boy'a  progress  at 
school  baying  arisen  on  the  matter  of  his  in- 
jury and  how  he  was  affected,  it  was  proper 
to  ask  his  mother  if  complaint  was  made  by  his 
teacher.— Barnett  v.  Kansas  City,  214  S.  W. 
240. 

^=>  168(2)  (MoApp.)  In  an  action  for  person*' 
al  injuries  from  being  thrown  and  dragged  hr 
a  violent  jerk  of  defendant's  street  car  which 
he  was  attempting  to  board,  evidence  that  as  a 
result  of  the  mjuries  plaintiff  was  unusually 
emotional  and  irascible  held  admissible,  under 
•the  pleadings,  as  showing  injury  to  the  ner- 
vous system.— Riul  v.  Dunham,  214  S.  W.  2e5S. 
^:>I70  (Mo.App.)  In  a  personal  injury  action^ 
where  plaintiff  claimed  to  have  suffered  a  great 
deal  after  the  injury,  evidence  to  sufferings 
which  brought  out  that  he  had  a  wife  and  two 
sons,  whose  absence  was  explained  by  the  fact 
that  they  were  in  the  war,  was  not  improper, 
where  it  did  not  appear  the  evidence  wa» 
brought  out  to  elicit  sympathy  of  the  jury,  but 
merely  to  account  for  plaintiff's  failure  to  call 
members  of  his  family  to  substantiate  the  ac- 
count of  his  suffering.— Tillery  v.  Harvey,  214 
S.  W.  246. 

<&=>  173(2)  (Tex.Civ.App.)  In  an  action  by  an 
injured  brakeman  against  railroad  receivers,  tes- 
timony of  plaintiff  that  he  was  in  line  of  pro- 
motion from  brakeman  to  conductor  was  admis- 
sible.—Lancaster  V.  Hynes,  214  S.  W.  957. 
^=»I85(3)  (Tex.Civ.App.)  Testimony  merely 
that  ovarian  diseases  are  common  among  wo- 
men who  have  borne  children  would  not  war- 
rant the  jury  in  finding  that  plaintiff  was  suf- 
fering from  such  a  disease  prior  to  her  injury 
in  alighting  from  defendant  s  train.— Schaff  v. 
Wright.  214  S.  W.  945. 

^=s>l88(l)  (Tex.Civ.App.)  In  an  action  wherein 
damages  were  sought  for  destruction  of  a  crop 
of  com  by  flooding,  evidence  held  insufficient  to 
sustain  a  finding  of  the  jury  that  the  crop  was 
totally  destroyed.— San  Jacinto  Rice  Co.  v.  Ul- 
rich,  214  S.  W.  777. 

In  an  action  for  water  rent,  wherein  defend- 
ant filed  a  counterclaim  for  damages  to  a  corn 
crop,  alleging  the  value  of  the  com  destroyed  to 
be  $400,  and  that  expense  of  harvesting  would 
have  been  $100,  the  court  erred  in  entering  judg- 
ment for  $300  on  the  cross-action,  although  the 
jury  found  the  reasonable  value  of  the  com  crop 
to  be  $1,128.75.  the  defendant  having  filed  a  re- 
mittitur of  $828.75,  where  all  the  witnesses  tes- 
tified that  the  cost  of  raising  and  harvesting  it 
would  have  been  from  $258  to  $301.— Id. 
^=:>I89  (Ark.)  In  an  action  for  damages  for 
defendant's  failure  to  furnish  water  according 
to  contract  for  the  rice  crop  which  plaintiff 
was  growing,  evidence  as  to  damages  held  suffi- 
cient to  support  the  judgment;  a  number  of 
witnesses  testifying  that  they  were  familiar 
with  the  land  and  adjoining  land,  etc.— Tindall 
V.  Layne.  214  S.  W.  1. 

(C)  Proceediniirs  for  Aasesament. 

^s»208(3)  (Mo.App.)  Evidence  that  a  woman, 
who  before  her  accident  had  been  in  good 
health,  was  constantly  suffering  pain,  and  was 
unable  to  work  or  to  sleep,  and  that  she  had 
an  excessively  prolapsed  womb,  held  sufficient 
to  warrant  submitting  to  the  jury  the  issue  of 


Sermanent  injuries.— <9ymer  t.  Kansas  City 
ys.  Co.,  214  S.  W.  423. 
<&=92lO(l)  (Tex.Civ.App.)  Where  there  was 
no  evidence  that  an  injured  servant  ever  had 
tuberculosis,  refusal  of  special  instruction 
submitting  to  the  jury  the  question  whether 
the  injury,  which  assumed  the  form  of  a  pro- 
nounced curvature  of  the  spine,  was  the  re- 
sult of  tuberculosis,  was  proi>er,  though  there 
was  medical  testimony  that  it  was  possible  for 
tuberculosis  to  cause  such  curvature. — Chicago, 
R.  I.  &  G.  Ry.  CJo.  V.  Mitchum,  214  S.  W.  699. 
4=»216(2)  (Mo.App.)  In  a  personal  injury  ac- 
tion, allegation  that,  "as  a  result  of  said  in- 
juries, plaintiff  has  lost  and  will  lose  much  val- 
uable time,  and  his  ability  to  perform  labor  and* 
earn  a  livelihood  has  been  lost  or  greatly  im- 
paired," held  to  support  instruction  aothorizinE 
recovery  for  "loss  of  earnings,  since  loss  of 
time"  is  equivalent  to  loss  of  earnings.— Brad- 
ford y.  City  of  St.  Joseph,  214  S.  W.  281. 

In  a  personal  injury  action,  evidence  held  to 
justify  instruction  authorizing  recovery  for  per- 
manency of  injurie8.-:Id. 

DEATH. 

See  Appeal  and  Error,  «=s>1004,  1056,  1070; 
Bail,  ^s>74;  Descent  and  Distribution.  ^=> 
71;  Electricity,  <83»16;  Indemnity,  ^=>13; 
Landlord  and  Tenant,  ^s»169;  Master  and 
Servant,  ^s=;>243,  286,  375;  Municipal  Corpo- 
rations, <$aB>706;  Rape,  <S=>64;  Street  Rafl- 
roads,  «=>114,  117;  Trial,  «=»120,  121.  350, 
352,  353;  Vendor  and  Purchaser,  «=»144, 
172. 

I.  EVIDENOE  OF  DEATH  AND  OF 
SURVIVORSHIP. 

«&=>2(1)  (Ky.)  Under  Ky.  St  $  1639,  declaring 
any  person  who  shall  hi^ve  resided  in  the  state 
goes  from  and  does  not  retUm  for  7  years  be 
shall  be  presumed  to  be  dead,  unless  proof  be 
made  that  he  was  alive,  it  will  be  presumed  that 
an  insane  person,  who  more  than  12  years  ago 
escaped  from  an  asylum  in  Kentucky,  and  was 
not  thereafter  seen  or  heard  of,  is  dead.— Hitt  v. 
Campbell,  214  S.  W.  785. 

XL.   ACTIONS  FOR  CAUSING  DEATH. 

(D)  PieadiniT  and  BTldence. 

^i=»52  (Mo.)  In  an  action  for  death,  an  all^a- 
tion  that  plaintiffs  "have  been  deprived*'  of  so- 
ciety and  earnings  of  their  deceased  child  is 
sufficient  upon  which  to  base  proof  of  damages, 
without  anv  allegation  of  general  damages; 
the  words  *  have  been  deprived,"  though  refer- 
ring to  the  past,  also  refer  to  future  effect- — 
Spivack  V.  J.  Hahn  Bakery  Co.,  214  S.  W.  16«. 
€s=»69  (Mo.App.)  In  a  husband's  action  for 
death  of  his  wife,  testimony  as  to  tJbe  number 
and  ages  of  the  minor  children  is  competent  to 
show  the  pecuniary  value  to  plaintiff  of  the  life 
of  deceased  ^hose  services  he  has  loift;  the  de- 
fendant being  entitled  to  an  instruction  limiting 
the  Durpose  of  the  testimony. — Sherman  v.  Unit- 
ed Rys.  Co.  of  St.  Louis.  214  S.  W.  223. 
^=:977  (Ky.)  Evidence  that  plaintiff's  intestate 
was  a  wife  and  housekeeper,  28  years  old,  of 
excellent  health,  and  performed  all  the  house- 
hold work,  except  laundry,  supports  a  verdict 
for  $16,000  as  compensatory  damages  for  her 
death,  though  furnishing  no  figures  from  which 
any  sum  may  be  adduced  as  the  value  of  her 
earning  capacity;  pl&intiff  being  entitled  to 
recover  such  value  even  in  the  absence  of  proof 
as  to  value.— Kentucky  &  I.  T^  R.  Co.  ▼.  Beck- 
er's Adm'r,  214  S.  W.  900. 

(B)  Damaareay  Forfeitvrey  or  Fine. 

^=»95<2)  (Ky.)  The  measure  of  compensatory 
damages,  in  action  for  death  of  plaintiff's  in- 
testate, is  the  destroyed  capacity  to  earn  money. 
—Kentucky  &  I.  T.  R.  Co.  v.  Becker's  Adm'r, 
214  S.  W.  900. 

<@=5>95(4)  (Mo.)  The  jury  may  determine  what 
amount  would  compensate  parents  for  all  pe-> 
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cuniary  losses  sustained'  by  reason  of  the 
death  of  a  healthy  child  of  exceptional  intel- 
ligence.—Spivack  v.  J.  Hahn  Bakery*  Co.,  214 
S.  W.  168. 

«&=>99(4>  (KyO  Verdict  of  |16,000  for  death  of 
plaintiff's  intestate,  a  wife  and  housekeeper,  28 
years  old,  of  excellent  health,  performing  all 
the  household  work,  except  the  laundry,  will 
not  be  disturbed  as  excessive;  the  neghgence 
haying  been  gross,  warranting  punitive  damages. 
—Kentucky  &  I.  T.  R.  Co.  v.  Becker's  Adm'r, 
214  S.  W.  900. 

DEEDS. 

See  Acknowledgment,  ^=s>637;  Adverse  Pos- 
session, ^=>£^;  Alteration  of  Instruments, 
^=>24;  Cancellation  of  Instruments,  ^=922, 
35,  59;  Compromise  and  Settlement,  ^=» 
3,  18;  Curtesy,  «=s>ll;  Covenants,  «=s»21, 
103;  Descent  and  Distribution,  <S=s>69; 
Ejectment,  ^=s>95;  Estoppel,  ^=s>19,  43; 
Evidence,  ^S9419.  441;  Execution,  ^=»275, 
311;  Husband  and  Wife,  «=»49%,  119;  lim- 
itation of  Actions,  ^=>39,  100;  Lost  Instru- 
ments, ^»6;  Mortgages;  Perpetuities,  ^=» 
4;  Trial,  «=»351,  352 ;  Trespass  to  Try  Title, 
«=>40;  Vendor  *nd  Purchaser,  ^s»223,  231; 
Waters  and  Water  Courses,  ^s>156;  Wills, 
«=5>88;   Witnesses,  ^s»159. 

I.   RBQUISITEfl  AND  VAXIBXTT. 
(B)  Fovm    aad    Contents    of    Instrnmeats. 

^=»26  (Mo.)  A  deed  whereby  the  maker  granted 
to  three  named  persons  life  estates  in  lands 
with  remainders  over,  held  valid  and  not  open 
to  attack  on  the  ground  of  uncertainty  of  de- 
scription of  the  quality,  amount  and  character 
of  the  estates  attempted  to  be  conveyed.— Hud- 
speth V.  Grumke,  214  S.  W.  865. 

(C)  Execution. 

'  ^»53  (Tex.Civ.App;)  In  an  action  of  trespass 
to  try  title  to  and  tor  partition  of  two  tracts 
of  land,  whether  a  deed  under  which  plaintiff 
claimed,  made  to  his  wife  by  her  father,  who 
was  also  defendants'  father,  was  genuine  or  a 
forgery,  held  for  the  jury  under  the  evidence.— 
Mynatt  v.  Agee,  214  S.  W.  935. 

(D)  DeliTerr. 

^=s>56(l)  (Mo.)  Where  a  wife's  deeds  to  her 
nephews  of  land  which  was  her  separate  prop- 
erty were  fully  delivered  under  an  arrangement 
that  they  should  not  be  placed  of  record  until 
the  wife's  death  and  that  she  should  possess  the 
premises,  as  between  the  wife  and  the  nephews, 
her  grantees,  there  was  a  sufficient  delivery  vest- 
ing title  in  the  nephews  during  the  vrife's  life, 
and  the  deeds  were  effective  according  to  their 
terms.— Headington  v.  Woodward,  214  S.  W. 
963. 

m.   CONSTRUCTION  ANB  OPERA- 
TION. 

(▲)   General   Rales  of  Constrnotlon. 

^=»90  (Tex.Civ.App.)  Anv  doubt  in  the  con- 
struction of  a  deed  or  other  conveyance  should 
be  resolved  in  favor  of  the  grantee.-^Grogan 
v.  City. of  Brownwood,  214  S.  W.  532. 
^=s>97  (Tex.Civ.App.)  When  a  particular  thing 
has  been  granted  by  apt  terms  of  conveyance 
a  reservation  or  restriction  which  might  re- 
sult in  destroying  the  subject-matter  of  the 
conveyance  will  be  declared  void  and  inef- 
fectual.—Grogan  V.  City  of  Brownwood,  214 
S.  W.  532. 

IV.   PliEABING  AND  EVIDENCE. 

ie=>l96(2)  (Tex.Civ.App.)  The  rule  that  the 
burden  is  upon  a  parent  purchasing  property, 
from  a  child  to  establish  the  fairness  of  the 
transaction  does  not  apply  where  the  property 
in  fact  belonged  to  the  father,  but  the  title 
•  was  in  the  daughter  as  her  mother's  heir.— 
Dean  v.  Dean,  214  S.  W.  505. 


DEPOSITARIES. 

See  Replevin,  «=s>125. 

DEPOSITIONS. 

See  Appeal  and  Error,  «ss>523,  926. 

^=s>65  (Mo.  App.)  Where  defendant's  depo- 
nent, after  giving  her  testimony  in  chief,  and 
when  plaintiff's  counsel  began  a  cross-examina- 
tion, suddenly  left  the  room,  and  next  day,  in 
plaintiff's  absence,  returned  and  signed  the  dep- 
osition so  far  as  it  had  been  taken,  and  then 
disappeared,  leaving  plaintiff  with  no  opportu- 
nity to  cross-examine,  the  deposition  was  prop- 
erly excluded.— Hensley  v.  Kansas  City  Rys. 
Co.,  214  S.  W.  287. 

^s=;>99  (Ky.)  Where  a  suit  was  first  brought  on 
notes  by  A.  as  administrator,  and  upon  her 
death  was  revived  by  mistake  in  the  name  of 
her  administrator,  rather  than  that  of  the  payee^ 
and  on  reversal  was  dismissed  without  prej- 
udice, and  the  proper  ado^inistrator 'filed  a  new 
action  on  the  same  notes,  and  the  same  issue 
was  formed,  a  deposition  taken  in  the  first  ac- 
tion was  admissible  when  properly  filed  in  the 
last.— Robertson  v.  Robertson  s  Adm*r,  214  S. 
W.  972. 

Before  a  deposition  taken  in  an  old  suit  can 
be  used  by  either  party  in  a  new  suit,  the  same 
in  substance  as  the  old,  it  must  be  properly 
offered  and  made  a  part  of  the  record,  as  re- 
quired by  Civ.  Ck)de  Prac.  S  585.— Id. 
«=>I07(10)  (Ky.)  Where  a  deposition  was  filed 
before  trial,  and  the  competency  of  the  witness 
and  the  relevancy  and  the  competence  of  his 
testimony  is  not  questioned,  a  party,  by  failing^ 
to  file  exceptions  as  required  by  Code,  §  587, 
waived  every  other  objection,  thereto. — Robert- 
son V.  Robertson's  Adm'r,  214  S.  W.  972. 

DEPOSITS  IN  COURT. 

See  Appeal  and  Error,  ^s»847;  Pleading,  ^=» 
223. 

DESCENT  AND  DISTRIBUTION. 

See  Deeds,  ^s»196;  Bxecutors  and  Adminis- 
trators; Husband  and  Wife,  «=s>49^,  275; 
Insurance,  ^:=»115;  Trespass  to  Try  Title, 
<(s»27;  vendor  and  Purchaser,  ^=»144; 
WiUs. 

m.  BIGHTS  AND  lilABIUTIEfl  OF 
HEIRS  AND  DISTRIBUTEES. 

(A)    ITature   and  Establishment   of  Rlffhts 
In  General. 

<@=>69  (Ky.)  A  father's  right  to  give  to  his  chil- 
dren during  the  existence  of  the  marriage  rela- 
tion gifts  of  property  under  circumstances  which 
evidence  good  faith  may  not  be  questioned,  but 
when  made  during  his  last  illness,  with  the  pur- 
pose ot  defrauding  his  wife,  they  may  <be  set 
aside  at  least  to  the  extent  affecting  her  rights. 
—Rudd  V.  Rudd,  214  S.  W.  791. 

Where  a  husband  makes  a  gift  or  voluntary 
conveyance  of  all  or  the  greater  part  of  his 
property  to  his  children  by  a  former  marriage, 
without  the  knowledge  of  the  wife,  a  prima  facie 
case  of  fraud  arises  and  it  rests  upon  the  bene- 
ficiaries to  explain  away  the  presumption.—Id. 
^=s>69  (Mo.)  Deeds  executed  by  an  aged  wife  in 
favor  of  her  nephews,  the  wife  reserving  the  use 
of  the  property  for  life,  so  that  the  deeds  consti- 
tuted in  effect  a  testamentary  disposition,  held 
fraudulent  as  to  the  marital  rights  of  her  hus- 
band under  Rev.  St.  1889,  §  4518a,  as  added  by 
Laws  1895,  p.  169,  and  therefore  void  in  equity 
as  to  him.— Headington  v.  Woodward,  214  S. 
W.  9C3. 

^=971(4)  (Ky.)  There   is   no   presumption   that 
one   who   was   unmarried    when   last   heard   of  . 
married  thereafter,  and  within  the  7  years  afte^[^ 
which  he  is  presumed  to  be  dead  had  childreiD 


Descent  and  DistHbutlon       214  SOUTHWESTERN  REPORTER 


1024 


who  survived  him.—Hitt  v.  Campbell,  214  S.  W. 
785. 

Where  one  who  was  unmarried  and  38  years 
old  when  committed  to  an  insane  asylum,  from 
which  he  escaped,  and  he  was  not  seen  or  heard 
of  thereafter,  it  will,  more  than  a  decade  later, 
be  presumed  that  he  died  without  descendants. 
-Id. 

<£x=390(4)  (Mo.)  Evidence  held  to  show  conclu- 
sively that,  either  at  or  after  the  execution  of 
her  will,  an  aged  wife  conceived  the  idea  to 
place  her  estate  in  such  condition  that,  while 
she  would  enjoy  it  for  her  lifetime,  the  part  that 
would  go  to  her  husband  by  operation  of  law 
should  be  diminished  by  gifts  to  her  sister  and 
nephews,  residuary  legatees,  etc.— Headington  v. 
Woodward,  214'  S.  W.  963. 

(B)   Advancements. 

^=3»97  (Ky.)  A  father's  right  to  give  to  his 
children,  during  the  existence  of  the  marriage 
relation,  gifts  of  property  under  circumstances 
which  evidence  good  faith  may  not  be  ques- 
tioned.—Budd  v.  Rudd,  214  S.  W.  79t 

DIPPING. 

See  Constitutional  Law,  ^=»62,  278;  Eminent 
Domain,  ^=:»2. 

DIRECTOR  GENERAL 

See  Railroads,  ^=>5^. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error.  <S=>14,  639,  781-797; 
Criminal  Law,  ^=>42;  Injunction,  ^=>129; 
Judgment,  <©=»702;  Pleading,  <S=>223;  Re- 
plevin, <&=»125;    Trial,  <8=>6;    Venue,  <&=»32. 

I.   VOLUNTARY. 

e=>i9(l)  (Tcx.Civ.App.)  Where  plaintiff  in 
sequestration  replevied,  giving  bond,  required 
by  Rev.  St.  1911,  art.  7110,  conditioned  for  the 
forthcoming  of  the  property,  to  abide  the  de- 
cision of  the  court,  and  later  plaintiff  dismissed, 
defendant  had  the  right  to  judgment  for  the 
value  of  the  property,  although  his  answer  con- 
sisted only  of  general  demurrer  and  general 
denial,  for  under  article  7111,  providing  for 
judgment  on  the  replevy  bond  in  case  of  deci- 
sion against  plaintiff,  the  suit  had  been  **de- 
cided"  against  plaintiff  by  his  voluntary  act, 
and  by  virtue  of  such  statute  defendant's  an- 
swer had  the  legal  effect  of  aflSrmative  plead- 
ing.—Brooks  V.  Taylor,  214  S.  W.  3m. 
^=^26  (Mo.App.)  In  suit  against  several  tort- 
feasors, a  dismissal  may  be  made  as  to  one  or 
more  defendants  without  affecting  the  validity 
of  judgment  as  to  the  others.— Ilendrix  v. 
Corning.  214  S.  W.  253. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS- 

See  Criminal  Law,  <@=>719,  721.  722%,  723, 
1037,  1090,  1128;  Constitutional  Law,  <S=> 
40;    Judges,   «@=^49,  51;    Trohibition,   ^=^9. 

<®=5>5(4)  (Ky.)  Under  Const.  §  98,  providing  for 
the  compensation  of  common  wealth's  attorneys, 
and  Ky.  St.  §§  124,  125.  each  year  of  the  term 
of  a  commonwealth's  attorney  constitutes  a  unit 
for  the  purpose  of  fixing  salary,  and  if  during 
each  year  he  has  neither  collected  fines  previ- 
ously assessed  nor  assessed  fines  his  50  per 
cent,  of  which  is  sufficient  to  produce  his  maxi- 
mum salary,  he  cannot  look  to  the  percentage 
of  assessment  or  the  collection  of  fines  during 
any  other  year  or  years  of  his  or  any  succeed- 
ing term  to  supply  the  deficit— Gilliam  v. 
Greene,  214  S.  W.  889. 

DIVORCE. 

See  Attorney  and  Client,  <©=9l3S,  167;  Ha- 
beas Corpus,  ^=:954. 


IV.  JURISDICTION,    PROOEEDINOS, 

AKD  BELIEF. 
(A)  Jurlsdietlon,   Venue,  and  I«iniltatIona. 

^=»59  (Tex.Civ.App.)  Proof  as  to  inhabitancy 
of  state  and  residence  of  county,  required  by 
Rev.  St.  1911,  art.  4632,  is  as  essential  as  any 
other  fact  in  a  divorce  case,  and  though  the 
question  is  not  raised  by  plea  in  abatement,  it 
is  not  waived,  but  the  plaintiff  must  allege  and 
prove  residence  as  part  of  his  case.—Galla- 
gher  V.  Gallagher,  214  S.  W.  510. 
«@=>62(2)  (Tex.Civ.App.)  Under  Rev.  St.  1911, 
art.  4632,  declaring  that  no  suit  for  divorce 
shall  be  maintained  unless  the  petitioner  shall 
at  the  time  of  exhibiting  his  or  her  petition,  be 
an  actual  bona  fide  inhabitant  of  the  state  for 
12  months,  and  shall  have  resided  in  the  coun- 
ty where  suit  is  filed  for  6  months  preceding 
the  filing,  an  actual  residence  in  the  state  and 
county  is  essential  to  give  the  court  jurisdic- 
tion.—Gallagher  V.  Gallagher,  214  S.  W.  516. 
<3=>62(e)  (Tex.Civ.App.)  A  soldier  of  the  Unit- 
ed States  who  was  stationed  at  San  Antonio. 
Tex.,  under  orders  of  his  superiors,  though 
actually  there  for  more  than  12  months,  can- 
not be  deemed  to  have  been  an  inhabitant  of 
the  state  for  12  months,  and  to  have  resided 
in  the  county  for  6  months  preceding  the  fil- 
ing of  a  petition  for  divorce  from  his  wife, 
within  Rev.  St.  1911,  art.  4632,  requiring  such 
residence,  etc..  as  a  condition  to  maintenance 
of  a  suit  for  divorce;  it  not  appearing  that  the 
soldier,  who  testified  that  he  intended  to  make 
San  Antonio  his  home,  had  made  any  declara- 
tions to  third  persons,  or  that  he  had  done  any 
act  evidencing  such  an  intent— Gallagher  v. 
Gallasher,  214  S.  W.  516. 
^=>66  (Tex.Civ.App.)  Proof  as  to  inhabitancy 
of  state  and  residence  of  county,  required  by 
Rev.  St.  1911,  art.  4632,  is  as  essential  as 
any  other  fact  in  a  divorce  case,  and  though 
the  question  is  not  raised  by  plea  in  abate- 
ment, it  is  not  waived,  but  the  plaintiff  must 
allege  and  prove  residence  as  part  of  his  case. 
—Gallagher  v.  GaUagher,  214  S.  W.  516. 

DOMICILE. 

See  Divorce,  <S=>59,  G2,  66;  Municipal  Cor- 
porations, ^=»966;  Removal  of  Causes,  ^=> 
89;   Taxation,  <&=»260;    Venue,  ^=»7,  22,  32. 

<©=»4(2)  (Tex.Civ.App.)  While  an  individual 
may  testifv  to  an  intention  to  acquire  a  domi- 
cile, intent  is  more  satisfactorily  shown  by 
acts  than  words.— Gallagher  v.  Gallagher,  214 
S.  W.  516. 

Intention  of  a  party  to  fix  a  domicile  at  a 
particular  place  at  some  future  time  is  not 
suificient  to  g^ve  him  a  domicile  at  that  point, 
where  not  evidenced  by  any  acta  or  even  dec- 
larations   to    that   effect— Id. 

DOORS. 

See  Carriers,  ^=»321,  336. 

DOWER. 

Z.  NATURE  AMD  REQUISITES. 

^ss>7  (Ark.)  Under  statutes  giving  right  of 
dower  there  may  be  dower  in  an  equitable  es- 
tate, but  there  must  be  such  a  right  of  immedi- 
ate possession  on  the  part  of  the  husband  as  to 
constitute  seisin  in  law.— Murphy  v.  Booker,  214 
S.  W.  63. 

II.  INCHOATE  INTEREST. 

(B)   Bar,    Release,  or    Forfeitare. 

e=>46(2)  (Ark.)  Where  husband's  title  was 
extinguished  under  foredoaure  sale,  wife  bad 
no  inchoate  dower  right;  the  husband  having 
no  estate  of  inheritance  with  seisin  in  fact  or 
in  law.— Murphy  v.  Booker.  214  B.  W.  63. 
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DRAINS. 

See    ConstitatioDal    Law,    ^=»278;     Municipal 
Conrporations,  «=s>d5,  450,  485,  568. 

I.   ESTABIilSHMENT  AND  MAIN- 

TENANOE. 

^=92(1)  (Mo.)  The  giving  to  landowners  of  the 
notice,  required  in  proceeding  to  establish  a 
drainage  district,  of  the  hearing  on  the  report 
of  viewers,  with  full  opportunity  to  except  the 
report,  satisfies  the  due  process  of  law  clause 
so  far  as  the  report  is  concerned.— State  ex  rel. 
McBride  v.  Sheetz,  ^214  S.  W.  37a 
^=»I4(2)  (Mo.)  It  was  unnecessary  for  petition 
for  establishment  of  drainage  district  to  state 
whether  the  ditch  was  to  be  open  or  closed, 
Rev.   St.  1909,  §  5579,  then  in  force,  not  re- 

uiring   it— State   ex   rel.  McBride   v.   Sheetz, 

14  S.  W.  376. 

The  first  notice  to  landowners  on  petition  to 
establish  a  drainage  district,  describing  the 
proposed  ditch  exactly  as  described  in  the  re- 
port of  the  first  viewers  and  the  petition,  and 
statinj^  that  the  report  had  been  filed,  held  to 
satisfy  Rev.  St.  1909,  f  5581.— Id. 

Contention  that  second  notice  to  landown- 
ers prescribed  by  Rev.  St.  1909,  §  5587,  of 
hearing  of  report  of  second  board  of  viewers, 
in  proceeding  to  establish  a  drainage  district, 
misdescribed  part  of  land,  overruled;  there 
being  no  requirement  that  the  notice  describe 
the  lands  ^  there  being  po  contention  that  the 
plat  required  by  section  5584  to  accompany 
said  report  and  show  the  separate  tracts  affect- 
ed and  the  names  of  the  owners  was  not  cor- 
rect; and  the  contention  bein^  based  solely 
on  an  order  of  the  county  requiring  a  change 
in  the  number  of  a  township  on  a  certain  page 
of  the  report,  apparently  to  correct  a  clerical 
error  subject  to  correction  from  the  face  of 
the  report.— Id. 

No  special  notice  need  be  given  of  the  right 
given  by  Rev.  St.  1909,  §  5585,  to  any  land- 
owners affected  to  appear  before  the  viewers 
in  proceeding  to  establish  a  drainage  district 
and  freely  express  their  opinions;  it  is  enough 
that  they  were  in  court  when  the  viewers  were 
appointed  and  ordered  to  view.— Id. , 
^=»I4(3)  (Mo.)  Report  of  first  board  of  view- 
ers, on  petition  for  establishment  of  drainage 
district,  though  not  required  by  Rev.  St.  19()9, 
§  5580,  80  to  do,  held  to  show  it  was  the  re- 
sult of  an  "actual  view,"  it  showing  a  "thor- 
ough examination"  of  proposed  system  from 
end  to  end,  and  being  accompanied  by  plat 
showing  "the  line  examined  by"  viewers.— 
State  ex  rel.  McBride  v.  Sheeta,  214  S.  W,  376. 

Contention  that  the  second  board  of  viewers 
in  proceeding  to  establish  a  drainage  district 
did  not  malse  estimates  of  cost  of  location  and 
construction,  as  required  by  Rev.  St.  1909,  § 
5584,  held  not  sustained  by  the  record,  their 
report  showing  a  plat  and  profile  showing  the 
estimates  were  filed,  and  the  court  having 
found  those  estimates  correct.- Id. 
^=»I4(4)  (Mo.)  There  having  been  a  colorable 
effort,  in  good  faith,  under  a  valid  existing 
law,  to  incorporate  a  drainage  district,  and  it 
having  been  exercising,  and  continuing  to  ex- 
ercise, powers  invested  in  such  corporations, 
without  question  by  the  state,  validity  of  its 
incorporation  cannot  be  collaterally  attacked 
in  a  suit  for  special  taxes.— State  ex  rel.  Mc- 
Bride V.  Sheetz,  214  S.  W.  376. 
^S39l8  (Mo.)  The  statute  not  requiring  special 
notice  of  intention  to  issue  bonds  for  funds  for 
improvement  of  drainage,  it  is  enough  that 
notice  ts  given  of  pendency  of  the  petition  for 
establishment  of  tne  district,  praying  for  is- 
suance of  bonds  in  statutory  form.— State  ex 
rel.  McBride  v.  Sheetz,  214  S.  W.  376. 
^=»57  (Mo.)  Since  an  appeal,  under  Rev.  St 
1909,  f  5592,  relating  to  drains,  ditches,  etc., 
could  take  to  the  circuit  court  only  the  ques- 
tions of  compensation  for  property  appropriat- 
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^d  and  damages  for  property  prejudiciallT  af- 
fected, the  j^endency  of  such  an  appeal  did 
not  affect  benefits  assessed,  or  prevent  the 
bringing  of  suits  for  their  collection.— State 
ex  rel.  McBride  v.  Byrd,  214  S.  W.  378. 

IL   ASSESSMENTS  AND  SPECIAI. 
TAXES. 

^=»73  (Mo.)  It  would  be  no  defense  to  suit 
for  collection  of  drainage  taxes  that  bonds 
for  funds  were  issued,  and  that  there  was  no 
authority  for  their  issuance.— State  ex  rel.  Mc- 
Bride V.  Sheetz.  214  S.  W.  376. 
^=s>7B  (Mo.)  That  no  ditch  assessment  book 
was  made  up  as  required  by  Rev.  St  1909,  § 
5602,  does  not  render  the  drainage  tax  un- 
collectable,  as  the  book  could  be  only  a  tab- 
ulation of  assessments  already  made  up,  and 
a  Hen  on  the  land  under  sections  5599,  5601; 
and  under  the  generial  law,  made  applicable 
by  section  5600,  informalities,  even  in  the  as- 
sessment, do  not  invalidate  tne  tax.— State  ez 
rel;  McBride  v.   Sheetz,  214   S.   W.   376. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,   ^=»278. 

DYING  DEGURATIONS. 

See  Homi<Jde,  «=9209,  215,  216,  218. 

EASEMENTS. 

See  Eminent  Domain,  <$=»101;  Private  Roads, 
<S=>2.  • 

I.   GBEATIOHe  EXISTEKOE,  AND  TCEB^ 
BflNATIOH. 

®=»I7(5)  (Mo.)  Private  ways  of  necessity  ex- 
isted by  the  common  law,  and  were  said  to  be 
founded  on  a  presumption  of  grant  or  reserva- 
tion.—Wiese  V.  Thien,  214  S.  W.  853. 
^=»I8(1)  (Mo.)  Private  ways  of  necessity  exist- 
ed by  the  common  law.— Wiese  v.  Thien,  214  S. 
W.  853. 

EJECTMENT. 

See  Appeal  and  Error,  <g=3934,  1001;  Specific 
Performance,  «=»114,  120,  121;  Trial,  iS=> 
191. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

^ss>4  (Mo.)  An  action  of  ejectment  in  which 
the  only  issues  presented  are  those  arising  under 
general  denials  and  plea  of  title  by  adverse  pos- 
session, with  no  equitable  defenses  or  prayer  for 
eqtdtable  relief,  is  purely  a  legal  action.— Bar- 
ada-Ghio  Real  Estate  Co.  v.  Keleher,  214  S.  W. 
961. 

®=»9(4)  (Mo.)  While  the  real  party  in  interest 
must  sue  in  ejectment  under  Rev.  St.  1909,  § 
1729,  section  2383  gives  the  right  of  action  to 
him  who  has  the  legal  title,  so  that  an  agent 
who  has  purchased  the  legal  title  from  trustees 
under  a  trust  deed  was  entitled  to  sue  in  his 
own  right;  any  rights  his  principal  might  have 
had  against  him  being  but  an  outstanding  equity 
in  a  third  person  not  affecting  plaintiff^s  legal 
title  as  far  as  defendants  are  concerned. — 
Flournoy  v.  Sprague,  214  S.  W.  183. 
^B>  1 1  (Mo.)  Though  the  title  of  one  who  had 
entered  on  swamp  lands  which  had  been  trans- 
ferred to  the  state  of  Missouri  by  the  United 
States,  and  by  the  state  to  the  county,  was  only 
equitable,  yet,  the  consideration  having  beeo 
paid,  such  titic  is  sufficient  to  sustain  action 
of  ejectment— Missouri  State  Life  Ins,  Co.  v. 
Russ.  214  S.  W.  860. . 

^=»25(7)  (Mo.)  Defendants  in  ejectment  by  a 
purchaser  under  a  trust  deed  cannot  interpose 
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equities  of  sabsequent  lienors;  for,  if  they  had 
any  rights,  they  are  no  better  than  those  of 
junior  incumbrancers;  a  mere  right  of  redemp- 
tion in  a  third  person  after  foreclosure  not  be- 
ing such  an  outstanding  title  as  will  defeat  re- 
covery in  ejectment.— Flournoy  v.  Sprague,  214 
S.  W.  183. 

m.   PUBADIHG  AND   EVIDENOE. 

^S3965  (Mo.)  A  petition  in  ejectment  alleging 
that  plaintiff  was  ''the  owner  and  entitled  to  the 
possession  of  the  following  described  real  es- 
tate" is  not  insufficient  as  not  alleging  that 
plaintiff  was  ^'legally  entitled  to  the  possession/' 
in  view  of  Rev.  St.  1909,  f  2382.  giving  the 
right  of  action  in  ejectment  to  any  one  legally 
entitled  to  the  possession,  and  of  section  2387, 
providing  that  it  shall  be  sufficient  to  aver  that 
plaintiff  was  entitled  to  the  possession,  etc.— 
Flournoy  v.  Sprague.  214  S.  W.  183. 
^=>84(5)  (Mo.)  In  ejectment,  where  the  answers 
did  not  suggest  the  defense  that  the  quitclaim 
deed  from  defendant  to  plaintiffs  predecessor 
was  intended  as  a  mortgage,  evidence  tending 
to  substantiate  such  defense  was  properly  ex- 
cluded.—Barada-Ghio  Real  Estate  Co.  v.  Kele- 
fier,  214  S.  W.  961. 

<g=>95(2)  (MoJ  In  view  of  Rev.  St.  1909,  § 
2231.  plaintiff  in  ejectment,  claiming  under 
sheriff's  deed  under  special  execution,  was  not 
required,  in  proving  chain  of  title,  to  introduce 
in  evidence  the  judgment  upon  which  the  special 
execution  was  issued;  the  introduction  of  the 
deed,  valid  on  its  face,  being  sufficieht  to  mak^ 
out  a  case.— Ammerman  v.  Linton,  214  S.  W. 
170,  174. 

IV.  TRIAI.,  JUDGMENT.  ENFORCE- 

MENT  OF  JUDGMENT.  AND 

REVIEW. 

^=»l  10  (Mo.)  In  ejectment  by  a  porchaser  un- 
der a  trust  deed  against  the  debtors  thereunder, 
an  instruction  recognizing  that  plaintiff's  prin- 
cipal was  the  holder  of  notes  secured  by  such 
trust  deed  held  proper  under  the  evidence. — 
Flournoy  v.  Sprague,  214  S.  W.  183. 
^=»l  10  (Mo.)  In  ejectment  by  plaintiff  deraign- 
ing  record  title  through  mesne  conveyances  to  it 
by  the  grantee  of  a  defendant  in  whom  both  par- 
ties showed  title  was  vested  by  warranty  deed, 
the  only  issues  presented  being  those  made  by 
general  denial  and  affirmative  plea  of  title  by 
adverse  possession,  the  court  properly  instruct- 
ed that  the  record  title  was  in  plaintiff,  and 
that  it  was  entitled  to  possession  unless  defend- 
ants had  acquired  title  under  the  statute  of 
limitations,  also  that  the  special  pleas  of  the 
statute  imposed  the  burden  of  proof  on  defend- 
ants.—Barada-Ghio  Real  Estate  Ck).  v.  Keleher, 
214  S.  W.  961. 

V.  DAMAGES.   MESNE   PROFITS.   IM- 
PROVEBfENTS.   AND   TAXES. 

^=9  127  (Mo.App.)  Where  owner  of  land  in  pos- 
.  session  of  tract  of  adjoining  owner  makes  im- 
provements, his  remedy  as  to  compensation 
therefor  is  governed  by  the  statutes,  and  can- 
not be  determined  in  ejectment. — Newkirk  v. 
Newkirk,  214  S.  W.  169. 

In^  ejectment  against  adjoining  owner  in  pos- 
session of  the  land  involved,  where  there  is  no 
proof  of  damages  and  almost  negligible  rental 
value  proved,  plaintiff's  request  for  judgment 
will  be  construed  as  a  waiver  of  rents  and 
damages.— Id. 

^=»I42(1)  (MoJLpp.)  Landowner  who  is  in 
possession  of  a  tract  of  land  of  adjoining  owner 
and  voluntarily  pays  taxes  thereon,  cannot  re- 
cover the  taxes  from  adjoining  owner. — New- 
kii'k  V.  Newkirk,  214  S.  W.  169. 

ELECTIONS. 

See  Animals,  ^=»50;  Courts,  ^3»231;  Evi- 
dence,  (&=>83;  Judges,  ^=>14,  15;  Municipal 
Corporations,   ^=;9l24;     Schools   and    School 


Districts,    ^C3»97;     Statutes,   «=5>125;     Stip- 
ulations, ^=»14;  Time,  ^=»10. 

[.  RIGHT  OF  SUFFRAGE  AND  REGV« 
NATION  THEREOF  IN  GENERAI*. 

<&=>r3  (Tenn.)  Acto  1919,  c.  139,  authorizing 
women  to  vote  at  certain  elections  and  requiring 
them  to  furnish  evidence  of  payment  of  poll 
taxes  in  same  manner  as  men,  etc.,  does  not  dis- 
criminate  against  men  upon  ground  that  no  poll 
tax  is  levied  against  women,  since  such  diner- 
.'uce  is  due,  not  to  the  suffrage  act,  but  to  Const, 
art.  2,  I  28,  requiring  males  to  pay  poll  taxes, 
und  Legislature's  failure  to  pass  a  law  taxing 
women.— Vertrees  v.  State  Board  of  Elections, 
214  S.  W.  737. 

Acts  1919,  c  139,  authorizing  women  who 
have  resided  vnthin  county  for  preceding  six 
months  to  vote  at  municipal  elections,  etc.,  does 
not  repeal  Nashville  city  charter  (Private  Act& 
1919,  c.  22,  §  5),  requiring  a  six  months'  resi- 
dence in  city  before  voting;  and  suffrage  stat- 
ute is  therefore  not  invahd  upon  ground  that 
it  discriminates  b^  allowing  women  to  vote  after 
a  shorter  city  residence  than  is  required  of  men. 
-Id. 

^s^\S  (Tenn.)  Acts  1919.  c.  139,  authorizing 
women  to  vote  for  presidential  and  vice  presi- 
dential electors,  is  valid  under  0)nst.  art.  7,  { 
4,  providing  the  election  of  all  officers  not  oth- 
erwise provided  for  by  the  (Constitution  shall  be 
made  in  such  manner  as  Legislature  may  direct. 
—Vertrees  v.  State  Bo.ard  of  Elections,  214  S. 
W.  737.  * 

Acts  1919,  c.  139,  authorizing  women  to  vote 
for  certain  officers,  etc.,  is  not  void  because  af- 
fording opportunity  for  fraud,  since  separate 
ballot  boxes  may  be  provided  for  women,  and 
thereby  eliminate  the  danger  that  they  will 
fraudulently  vote  for  officials  not  entitled  to  be 
elected  by  their  votes.— Id. 

IV.   QITAI.IFICATIONS  OF  VOTERS. 

<S=:»65  (Tenn.)  Notwithstanding  Acts  1919,  c. 
139,  authorizing  women,  to  vote  at  municipal 
elections,  Const,  art.  2,  |  29,  providing  that  a 
municipality's  credit  should  not  be  ^ven  or 
loaned  except  after  an  election  by  '^qualified  vot- 
ers,'* etc.,  precludes  women  from  voting  upon 
such  propositions,  since  '^qualified  voters*'  means 
male  voters.— Vertrees  v.  State  Board  of  Elec- 
tions. 214  S.  W.  737. 

<g=»83  (Tenn.)  Whether  Acts  1919,  c.  139,  f  3, 
requires  women  voting  at  municipal  elections  to 
produce  poll  tax  receipts  need  not  be  decided, 
since  municipalities  having  poll  tax  requiife- 
ments  should  apply  .them  to  women  whenever 
the  Legislature  levies  a  poll  tax  upon  females. 
—Vertrees  v.  State  Board  of  Elections,  214  8. 
W.  737. 

Vni.   GONDUOT   OF  ELECTION. 

^=9217  (Tenn.)  A  joint  resolution  by  the  Legis- 
lature, purporting  to  empower  election  boards 
to  provide  separate  ballot  boxes  for  women,  con- 
ferred no  additional  power  on  election  officers, 
but  may  be  considered  as  an  expression  of  leg- 
islative advice  and  opinion  that  election  officers 
already  had  necessary  power  to  take  such  steps. 
—Vertrees  v.  State  Board  of  Elections,  214  S. 
W.  737. 

Election  officers  have  power  to  provide  sepa- 
rate ballot  boxes  for  women  in  order  to  prevent 
fraud,  especially  in  view  of  the  Joint  resolution 
of  Legislature  recommending  and  directing  such 
a  course.— Id. 

X.   CONTESTS. 

«=»275  (Mo.)  Under  Rev.  St.  1909,  |  6924, 
providing  that  no  election  of  county  officers 
shall  be  contested  unless  notice  of  such  elec> 
tion  shall  be  given  to  the  opposite  party  with- 
in 20  days  after  the  votes  shall  have  been  offi- 
cially counted,  and  section  5928,  providing  that 
every  court  authorized  to  determine  contested 
elections  shall  hear  and  determine  the  same  In 
a  summary  manner,  and  the  contest  shall  be 
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determined  at  the  first  term  of  court  that  shall 
be  held  15  days  after  the  official  counting  of  the 
votes  and  service  of  notice  of  contest,  the  cir- 
cuit court  of  Jackson  county,  at  Kansas  City 
has  jurisdiction  of  an  election  contest,  though 
the  term  began  after  the  beginning  of  a  term  at 
Independence  which  began  more  than  15  days 
after  the  official  count,  but  not  after  expiration 
of  the  time  for  service  of  notice  of  contests; 
the  clause  relating  to  service  of  notice  found 
in  section  5924  not  having  appeared  therein 
prior  to  1879.  and  it  being  obvious  the  term 
meant  was  the  one  after  service  of  notice, 
etc.— State  ex  rel.  Bulger  v.  Southern,  214  S. 
W.  100. 

<&=9280  (Mo.)  Where  the  sherifiE  failed  to  serve 
personal  notice  of  contest  brought  by  the  un- 
successful candidate  for  the  office  of  county 
judge,  held,  that  he  could  not  2%  days  before 
expiration  of  the  time  for  service  abandon  all 
eflfort  to  secure  personal  service  and  post  a 
copy  in  the  office  of  the  derk  of  the  court  as 
authorized  by  Rev.  St.  1909,  S  5924,  in  case  of 
inability  to  obtain  personal  service,  and  such  a 
posting  did  not  amount  to  notice. — State  ex  reL 
Bulger  V.  Southern,  214  S.  W.  100. 

In  an  election  contest,  for  county  office,  serv- 
ice or  notice  in  accordance  with  Rev.  St.  1909, 
§5924,  is  essential  to  jurisdiction.  (Per  Blair, 
Ferris,  and  Williams.  J  J.)— Id. 
^s»28f  (Mo.)  In  an  election  contest  over  conn 
ty  office,  the  contestee's  appearance,  which  re- 
cited that  it  was  for  the  purpose  of  a  motion 
only,  the  first  four  grounds  of  which  charged  a 
lack  of  service  of  notice  of  contest  as  required 
by  Rev.  St.  1909,  §  5924,  was  not  a  waiver  of 
failure  to  serve  notice  because  other  grounds 
recited  that  the  notice  was  not  legally  sufficient. 
(Per  Blair,  Ferris,  and  Williams,  JJ.)— State 
ex  rel.  Bulger  v.  Southern.  214  S.  W.  100. 

The  notice  required  by  Rev.  St.  1909,  §  5924, 
in  case  of  contest  over  county  office,  is  juris- 
dictional, and  failure  to  serve  notice  cannot 
be  waived  by  the  contcstee*s  appearance.  (Per 
Graves  and  Walker,  JJ.)— Id. 

ELECTRICITY. 

See  Master  and  Servant,  ^cs>243. 

^=»(6(7)  (Mo.App.)  Where  a  lineman  employed 
by  one  electric  company  brought  his  hand  into 
contact  with  a  dead  insufficiently  insulated 
electric  wire  belonging  to  another  company, 
and  thereby  caused  a  snort  circuit  through  his 
body  from  a  block  and  tackle  charged  by  a  high 
voltage  wire  belonging  to  his  employer,  which 
was  also  insufficiently  insulated,  whereby  he 
was  killed,  the  death  was  not  such  a  natural 
and  probable  consequence  of  neglect  to  suf- 
ficiently insulate  the  dead  wire  as  to  make  the 
company  owning  it  responsible  therefor. — 
Washburn  v.  Laclede  Gas  Light  Co.,  214  S.  W. 
410. 

^=>I9(5)  (Ark.)  Proof  for  defendant  that  he 
was  injured  by  contact  with  a  live  electric  wire 
of  defendant  power  company  which  had  fallen 
from  its  supporting  tree  down  at  the  edge  of 
the  sidewalk  of  a  principal  street  of  the  city 
over  which  plaintiff  was  walking,  made  a  prima 
facie  case  of  negligence  against  defendant  com- 
pany, not  overcome  by  the  evidence  adduced  in 
Its  behalf.— Commonwealth  Public  Service  Co. 
V.  Lindsay,  214  S.  W.  9. 

«=>I9(12)  (Ark.)  In  an  action  for  injuries  to 
a  17  year  old  boy,  burned  when  he  picked  up 
the  broken  electric  wire  of  a  power  company  to 
throw  it  from  the  edge  of  the  sidewalk,  ques- 
tion of  plaintiff's  contributory  negligence  held 
for  the  jury.— Commonwealth  Public  Service 
Co.  V.  Lindsay,  214  S.  W.  9. 
®=»  19(13)  (Ark.)  In  an  action  against  a  power 
company  for  injuries  to  a  boy  when  he  picked 
up  a  burned-through  and  fallen  wire  at  the  edge 
of  the  sidewalk,  instruction  that  companies  sup- 
plying electric  current  are  bound  to  use  rea- 
sonable care  in  the  construction  and  mainte- 
nance of  their  lines,  etc.,  held  not  erroneous  as 
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tbstract  and  misleading,  the  company  having 
ittached  the  wire  to  a  tree  with  only  six  inches 
'learance  between  it  and  the  limb.— Common- 
wealth Public  Service  Go.  v.  Lindsay,  214  S. 
W.  9. 

In  an  action  against  a  power  company  for  in- 
'uries  to  plaintiff  when  he  picked  up  a  broken 
wire  near  the  edge  of  a  sidewalk,  instruction 
hat,  if  the  wire  was  under  the  control  of  the 
'company,  and  the  accident  would  not  have  hap- 
pen^ in  the  ordinary  course  of  events  if  the 
company  had  used  due  care,  the  burden  of  proof 
to  show  plaintiff's  injuries  were  not  caused  by 
its  negligence  was  on  defendant,  held  proper; 
a  prima  facie  case  for  plaintiff  having  been 
made.— Id. 

In  an  action  against  a  power  company  for  inr 
juries  to  plaintiff,  who  attempted  to  throw  a 
broken  wire  from  the  edge  of  a  sidewalk,  in- 
struction on  contributory  negligenoe  stating, 
among  other  matters,  that  plaintiff  could  not  be 
charged  with  such  negligence  unless  he  volun- 
tfirily  exposed  himself  to  a  known  danger,  held 
not  erroneous;  the  use  of  the  word  *  known 
not  having  been  restricted  to  actual  knowledge. 

In  an  action  against  a  power  company  for  in- 
juries to  plaintiff  while  attempting  to  throw  a 
.  broken  wire  from  the  edge  of  the  sidewalk,  the 
'  court  properly  refused  to  instruct  that  plaintiff 
had  no  right  to  touch  the  wire  unless  it  inter- 
fered with  his  passage  along  the  street,  and 
that,  if  he  voluntarily  touched  the  wire,  there 
could  be  no  recovery;  such  charges  limiting 
plaintiff  as  a  traveler  along  the  street  to  an  ex- 
tent not  warranted.— Id. 


EMBEZZLEMENT. 

See  Criminal  Law,  e=>29,  400,  406,  430,  444, 
^=»38  (Tex.Cr.App.)  In  prosecution  for  embez- 
zlement by  local  manager  of  company's  prop- 
erty on  or  about  May  30.  1916,  there  was  no 
error  in  admitting  in  evidence  the  sales  slips 
for  several  days  from  the  22d  to  the  27th,  inclu- 
sive, of  said  month.— Landis  v.  State,  214  S.  W. 
827. 

<@=342  (Tex.Cr.App.)  In  prosecution  for. embez- 
zlement by  local  manager  of  property  of  com- 
pany, there  was  no  error  in  admitting  testimony 
of  banker  showing  deposits  which  defendant  had 
made  to  his  individual  account,  the  sole  objec- 
tion being  that  it  was  immaterial.— Landis  v. 
State,  214  S.  W.  827. 

^=»44(1)  (Tex.Cr.App.)  Evidence  held  to  show 
a  typical  case  of  embezzlement  by  the  local  man- 
ager of  a  company  under  Pen.  Code  1911,  art. 
1416,  and  not  bailee  theft,  under  article  1348.— 
Landis  v.  State,  214  S.  W.  827. 

EMINENT  DOMAIN. 

I.   NATURE,    EXTENT,  AND   DELEOA* 
TION  OF  POWER. 

<©=s>2(2)  (Tex.Civ.App.)  Acts  35th  Leg.  c.  GO,  § 
19  (Vernon's  Ann.  Civ.  St.  Supp.  1918,  art. 
7314n),  as  to  dipping  of  cattle  to  eradicate 
fever  ticks,  is  not  subject  to  objection  tlMt  it 
attempts  to  vest  in  the  sheriff,  acting  under 
direction  of  the  live  stock  sanitary  commission, 
authority  to  enter  upon  plaintiff's  premises 
and  seize  and  mistreat  plaintiff's  cattle  without 
due  process  of  law  and  without  compensation 
for,  or  protection  against,  injuries  likely  to  re- 
sult in  such  seizure  and  treatment. — Serres  v. 
Hammond,  214  S,  W.  596. 

XL.  COBEPENSATION. 

(B)     TaktnflT      or      Injnrlngr     Property      am 
Groaikd   for  Compensattion. 

<@=>I0((1)  (Mo.)  Where  by  a  proposed  grading 
of  streets  an  owner's  property  is  isolated  and 
without  access  to  connecting  streets,  the  city 
must  make  compensation  ^r  thus  depriving  the 
owner  of  his  easement  of  access.— In  re  Twen^f  ^ 
Third  St  Traffic  Way,  214  S.  W.  109.         ^^^ 


Emineat  -Domaia 


214  SOUTHWESTERN  ^EPORTEB 


1028 


ni.   PROC£X3>INOS    TO  TAKE   PBOP- 
EBTT  AND  ASSESS  COM- 
PENSATION. 

®=»I69  (Mo.)  Where  an  ordinance  provided  for 
one  general  scheme  of  improvement  as  an  en- 
tirety, consisting  of  grading  a  traffic  way  con- 
necting two  cities  by  a  bridge,  and  including 
the  grading  of  intersecting  streets  for  ap- 
proaches, the  court  was  without  power,  in  a 
proceeding  to  establish  the  improvement,  to 
eliminate  four  of  the  cross  streets,  leaving  them 
with  no  provision  for  grading  to  connect  with 
the  traffic  way;  this  constituting  but  a  parjial 
enforcement  of  the  ordinance.— in  re  Twenty- 
Third  St.  Traffic  Way.  214  S.  W.  109. 
^=9222(1)  (Mo.)  Instruction  that  the  damages 
and  benefits,  if  any,  from  the  grading  of 'traffic 
way  and  each  oC  such  intersecting  streets  must 
be  considered  and  determined  separately,  as  to 
each  of  such  streets,  held  erroneous. — In  re 
Twenty-Third  St.  Traffic  Way,  214  S.  W.  109. 

In  proceedings  to  open  a  city  traffic  way,  an 
instruction  that  the  jury  were  the  sole  judg^ 
of  credibility  of  testimony  offered,  and  not 
bound  to  accept,  against  their  own  judgment 
and  conviction,  the  statements  of  any  witness 
as  to  damage  or  benefit  to  property  from  the 
improvement,  was  error,  in  so  far  as  it  might 
appear  to  authorize  the  jury  to  exercise  their 
own  judgment  in  findin^^  a  verdict  free  from  any 
connection  with  the  evidence.— Id. 

In  proceedings  to  open  a  city  traffic  way  with 
intersecting  streets  graded  to  connect  with  it, 
under  an  ordinance  making  the  whole  one  en- 
tire improvement,  instructions  held  erroneous 
as  authorizing  the  jury  to  eliminate  any  inter- 
secting street  from  the  improvement,  where  the 
total  benefits  from  grading  such  street  did  not 
eqjial  the  damage  to  lots  on  such  street. — Id. 
^=9222(5)  (Mo.y  In  proceedings  to  open  a  city 
traffic  way  with  intersecting  streets  graded  to 
connect  with  it,  under  an  ordinance  making  the 
whole  one  entire  improvement,  instructions  held 
erroneous  as  allowing  damages  to  be  computed 
on  the  issue  whether  abutting  property  is  dam- 
aged by  one  part  .of  the  improvement  or  anoth- 
er, and  not  whether  damaged  by  the  improve- 
ment as  a  whole.— In  re  Twenty-Third  St.  Traf- 
fic Way.  214  S.  W.  109. 

^=:9222(6)  (Mo.)  In  proceedings  to  open  a  city 
traffic  way  with  intersecting  streets  graded  to 
connect  with  it,  under  an  ordinance  making  the 
whole  one  entire  improvement,  instructions  held. 
erroneous  as  authorizing  the  jury  to  separate 
the  benefits  of  one  portion  of  the  property  af- 
fected from  benefits  from  another  portion  of  the 
improvement- — In  re  Twenty-Third  St.  Traffic 
Way.  214  S.  W.  109. 

^=9223  (Mo.)  In  proceeding  to  establish  a  traf- 
fic way  under  an  ordinance  providing  for  an 
entire  scheme  of  grading  the  traffic  way  and 
grading  intersecting  streets  to  connect  them 
with  it,  it  was  error  to  instruct  that  13  separate 
verdicts  as  to  damages  and  benefits,  one  for 
each  proposed  improvement,  should  be  prepared. 
—In  re  Twenty-Third  St.  Traffic  Way,  214  S. 
W.  109. 

^5=>243(3)  (Mo.)  A  wife,  entitled  to  land  as  co- 
tenant  by  the  entirety  with  her  husband,  not 
notified  of  the  road  district's  proceeding  to  ap- 
propriate the  land,  is  entitled  to  enjoin  the  road 
overseer  and  other  officials  from  entering  on  the 
land  and  opening  the  road  pursuant  to  order 
of  the  county  court,  though  her  husband  was 
listed  as  owner  of  the  land,  made  a  party  to  the 
proceeding,  and  contested  establishment  of  the 
road.— Ripkey  v.  Gresham,  214  S.  W.  851. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Appeal  and  Error,  ^=?1064;  Master  and 
Servant,  <®=»204,  228,  291;  Trial,  <8==>191, 
235,  2^.  253. 

EQUAL  PROTECIION  OF  THE  LAWS. 

See  Constitutional  Law,  <&=;»233-249. 


EQUITY. 

See  Appeal  and  Error,  <&=>839,  893,  895,  1009; 
Brokers,  ^=^106;  Cancellation  of  Instru- 
ments; Certiorari,  ^=^28;  Contempt,  ^=» 
24L  35;  Dower,  €=>7;  Ejectment,  ^=>4: 
Habeas  Corpus,  $=:>46;  Injunction;  Lost 
Instruments,  ^=>6;  Mortgages,  ^=»38,  596, 
597;  Partition;  Public  Lands,  ^=s>61;  Qui- 
eting Title;  Heformation  of  Instruments; 
Sequestration ;  Specific  Performance;  Trusts ; 
Wills,  <®=»231. 

I.   JURISDICTION,  PRIHOIPI£8.  AND 

ICAXIMS. 

(O)   Principles   and   Maxima  of  BqnltT* 

^s»57  (Tex.Civ.App.)  A  lease  contract  provid- 
ed that  the  lessee  should  on  30  days'  written 
notice  surrender  possession  of  premises  after 
•expiration  of  the  first  2  years.  The  lessor  con- 
tracted to  sell  the  premises,  but  the  contract 
was  not  consummated  because  defendant,  the 
assignee  of  the  lease,  stated  he  would  not  sur- 
render possession  at  expiration  <^  the  2-year 
period,  and  defendant  thereafter  sold  the  lease 
to  plaintiff,  the  agreement  providing  that,  in 
event  of  a  sale  of  the  premises  before  expira- 
tion of  the  2-year  period,  the  consideration 
should  be  returned.  Held  that,  where  defend- 
ant represented  the  sale  was  fictitious,  etc.,  he 
was  bound  to  return  the  consideration,  on  ap- 
plication of  maxim  that  equity  treats  that  as 
done  which  should  be  done.— Luse  v.  Wasson, 
214  S.  W.  486. 

^=s>65(3)  (Mo.)  The  particular  iniquity  which 
prevents  the  pursuit  of  an  equitable  remedy  on 
the  part  of  a  plaintiff  must  relate  to  the  parr 
ticular  matter- in  hand;  must  arise  out  of  die 
transaction  which  is  the  subject  of  the  suit.— 
Stegmann  v.  Weeke,  214  S.  W.  134. 

n.  LACHES  AND  STALE  DEMANDS. 

^=^67  (Mo.)  "Laches*'  is  but  a  manifestation 
of  estoppel  in  pais;  the  latter  being  the  genus 
and  the  former  merely  a  species.— Powell  v. 
Bowen,  214  S.  W.  142. 

^=984  (Mo.)  It  is  fundamental  that  laches,  or 
neglect  to  promptly  bring  or  assert  a  cause  of 
action  to  the  hurt  of  a  potential  defendant,  can 
never  be  imputed  to  one  who  has  no  right  to 
sue,  or  to  a  case  wherein  a  suit  if  brought 
would  not  afford  any  actual  reliel— Powell  v. 
Bowen.  214  S.  W.  142. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCAPL 

See  Bail,  «s>74;  Death,  «s»2;  Descent  and 
Distribution,  ^=>71;  Vendor  and  Purchaser, 
ig=>144. 

ESTATES. 

See  Curtesy;  Descent  and  Distribution;  Dowr 
er;  Executors  and  Administrators;  life  Es- 
tates;   Perpetuities;    Wills. 

ESTOPPEL 

See  Equity,  ^S967;  Husband  and  Wife,  ^3» 
129;   Mortgages,  «=»596,  597. 

n.  BY  DEED. 
(A)  Creation    and    Operation    in    General. 

^=9 1 9  (Mo.)  Where  a  deed  of  conveyance  by 
husband  and  wife  was  void  because  not  ac- 
knowledged, as  required  by  Rev.  St  1870,  {{ 
669,  C80,  681,  the  wife  was  not  estopped  by 
covenants  of  warranty  therein.— Powell  v.  Bow- 
en.  214  S.  W.  142,      ^-^^^^^^^  ^y  ^OOg IC 
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(B)   BSstatea  and  Rl«l&to   Sabo«aii«BtJy  Ao- 
Qulred. 

^=943  (Mo.)  Under  covenants  of  warranty 
deeds  emanating  from  the  original  grantee 
of  land,  she  and  all  per^ns  claiming  under 
her  were  estopped  to  deny  the  title  of  her 
remote  grantee,  though  when  she  acquired 
title  it  was  subject  to  a  deed  of  trust,  the  out- 
standing interest  being  subsequently  acquired  by 
her  so  that  it  inured  to  her  subsequent  grantee, 
and  though  her  conveyance  was  only  by  quit- 
claim deed.—Barada-Ghio  Real  Estate  Co.  v. 
Keleher,  214  S.  W.  961. 

ni.  EQTJTTABI.E  ESTOPPEI^. 

(B)  GronndN  of  Kaitoppel. 

^=^72  (Mo.App.)  Where  one  of  two  innocent 
parties  is  to  suffer  from  a  situation  brought 
about  without  the  active  fault  of  either,  that 
one  should  be  liable  whose  ne^^ligence  has  been 
the  immediate  cause  of  the  situation.— Maupin 
V.  Missouri  State  life  Ins.  Co.,  214  S.  W.  398. 
<g=»90(l)  (Tex.Civ.App.)  County  held  not  enti- 
tled to  an  equitable  lien,  based  on  the  doctrine 
of  estoppel,  as  against  the  seller  of  materials 
to  its  bridge  contractor,  though  after  the  prop- 
er^ was  delivered  to  the  contractor  the  coun- 
ty paid  it  60  per  cent,  of  the  contract  price  of 
the  work,  and  after  its  delivery  and  the  mak- 
ing of  the  payment  the  seller  caused  the  prop- 
erty to  be  seized.— Scharbauer  v.  Lampasas 
County,  214  S.  W.  468. 

EVIDENCE. 

See  Courts,  ^=>247;    Criminal  Law,  ^=»304- 

511;  Depositions;   New  Trial,  <S=>89,  99,  102, 

104,  150;    Witnesses. 
Reception    at    trial,    see    Criminal    Law,    ^» 

663-684;    Trial,  €=»62-91. 
For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 

I.   JXTDtCtAL  NOTICE. 

^=s>5(2)  (Ark.)  The  Supreme  Court  does  not 
ki^ow  judicially  the  extent  to  which  lands 
within  the  highway  improvement  five-mile  lim- 
it along  a  projected  route  for  a  continuous 
road  from  a  point  in  Arkansas  to  the  Missouri 
line  may  be  affected  beneficially  by  the  con- 
struction of  the  other  portions  of  the  road  in 
addition  to  a  portion  which  is  to  be  construct- 
ed through  another  agency.— Van  Dyke  v. 
Mack,  214  S.  W.  23. 

^=>I0(1)  (Ark.)  The  court  does  not  know  Ju- 
dicially the  boundaries  of  a  road  improvement 
district  of  a  county.— Van  Dyke  v.  Mack,  214 
S.  W.  23. 

^=>I4  (Mo.App.)  It  is  a  well-known  fact  of 
human  nature  that  adjusters  of  personal  injury 
claims  become  prejudiced  against  such  claims. — 
Bright  V.  Sammons,  214  S.  W.  425. 
^=923^2)  (Mo.)  It  is  a  matter  of  common  knowl- 
edge that  the  government  in  surveying  public 
lands  frequently  meanders  a  stream  so  that  no 
subdivision  line  is  permitted  to  cross  it,  while 
in  other  cases  the  subdivision  lines  cross  the 
stream,  so  that  its  bed  is  included  in  the  de- 
scription of  sectional  subdivisions. — Wiese  v. 
Thien,  214  S.  W.  853. 

n.   PREStJMPTIONS. 

^=»67(2)  (Ky.)  One  adjudged  insane  is  'pi^esum- 
ed  to  continue  in  that  condition,  in  the  absence 
of  contrary  pnoof.— Hitt  v.  Campbell,  214  S.  W. 
785. 

^=s>7 1  (Tex.Civ.App.)  In  an  action  on  a  mutual 
assessment  insurance  policy,  testimony  of  tne 
secretaries  of  defendant  association  that  they 
mailed  notices  of  asBessment  to  insured,  with 
postage  prepaid,  and  properly  addressed  to  in- 
sured at  the  post  office  address  given  b;^  him 
on  the  records  of  the  association,  constituted 


prima  facie  proof  that  insured  received  the 
notices.— Hobson  v.  Wise  County  Home  Protec- 
tive Ass'n,  214  S.  W.  583. 
^=»80(1)  (Tex.Civ.App.)  In  the  absence  of 
proof,  the  Court  of  Civil  Appeals  must  assume 
that  the  laws  of  Oklahoma  in  a  given  respect 
are  the  same  as  the  laws  of  Texas.— Hare  v. 
Pendleton.  214  S.  W.  948. 
4Ss=>83(4)  (Tex.Civ.App.)  Presumption  that  or- 
der of  the  commissioners'  court  for  an  election 
for  adoption  of  stock  law  in  a  subdivision  of  a 
county  was,  as  required  by  statute,  made  at 
the  term  after  the  nling  of  the  petition,  cannot, 
in  the  absence  of  other  evidence,  prevail  over 
file  mark  on  petition,  showing  its  nling  was  at 
same  term  as  the  order.— Hallum  v.  Coleman, 
214  S.  W.  989. 

^==>89  (Tex.Civ.App.)  To  overcome  presump- 
tion that  the  construction  of  the  common  law 
of  another  state  is  the  same  as  that  in  state 
in  which  action  is  brought,  the  construction  of 
the  other  state  must  be  pleaded  and  proven. — 
lUinois  Cent.  R.  Co.  y.  Ryan,  214  8.  W.  642. 

ni.   BURDEST  OF  PROOF. 

^=s>9l  (Tex.Civ.App.)  Generally,  burden  of 
proof  remains  on  party  offering  a  fact  in  sup- 
port of  his  case.— Donoho  v.  Car  wile,  214  S. 
W.  563. 

^=»94  (Tex.Civ.App.)  Generally,  burden  of 
proof  remains  on  party  offering  a  fact  in  sup- 
port of  his  case  and  does  not  change  in  any 
aspect  of  the  cause,  though  the  weight  of  evi- 
dence may  shift  from  side  to  side,  according 
to  the  nature  and  strength  of  the  proof  offer- 
ed in  support  or  denial  of  the  main  fact  to  be 
established.— Donoho  v.  Carwile,  214  S.  W.  553. 

IV.  RELEVANCY.  MATERIALITY,  AND 

COMPETENCY  IN  GENERAL. 
(A)  Vmetu  1b  Issue  and  Relevant  to  Issnes. 

^=»  1 1 1  (Ky.)  In  an  action  against  a  justice 
of  the  peace  for  wrongful  issuance  of  alias  at- 
tachment against  a  judgment  debtor  and  his 
garnisheed  employer  when  the  judgment  was  . 
satisfied,  plaintiff  judgment  debtor's  testimony 
of  his  employer's  custom  in  giving  publicity  on 
pay  days  to  the  garnishment  of  wages  held  in- 
admissible, in  the  absence  of  showing  any  such 
thing  happened  in  the  particular  case;  also  as 
evidence  directed  toward  damages  not  recovera- 
ble under  the  proof.—Samuels  v.  Davis,  214  S. 
W.  904. 

(E)   Competency. 

«=»  151(1)  (Tex.CivApp.)  The  intent  with 
which  a  oarty  does  an  act  is  a  fact  known  to 
him  concerning  which  he  is  competent  to  tes- 
tify, though  other  witnesses  cannot  testify  to 
such  intent,  but  only  to  facts  and  circumstances 
evidencing  intent.— Dean  v.  Dean,  214  S.  W. 
505. 

^s>l51(l)  (Tex.Civ.App.)  In  an  architect's  ac- 
tion against  a  corporation,  where  neither  of  the 
letters  introduced  in  evidence  referred  to  any 
agreement  that  the  architect  should  receive 
no  compensation  if  the  plane  and  specifications 
were  not  used,  it  was  reversible  error,  after 
defendant's  general  local  manager  had  been 
cross-examined  thereon  to  impeach  his  testi- 
mony to  such  agreement,  to  refuse  upon  re- ex- 
amination by  defendant  to  allow  witness  to  ex- 
plain why  he  made  no  mention  of  it  in  his 
letters  when  objected  to  on  the  ground  that 
it  did  not  call  for  facts  but  for  undisclosed 
intentions. — Emerson-Brantingham  Implementt 
Co.  V.  Roquemore,  214  S.  W.  679. 

V.  REST  AND  SECONDARY  EVIDENCE. 

#=»I6I(2)  (Tex.Civ.App.)  Under  Rev.  St.  1911, 
art  36u2,  the  statutory  law  of  another  state 
con  be  proved  only  by  introducing  in  evidence 
the  authorisEed  printed  statutes.— Illinois  Cent. 
R.  Co.  V.  Ryauj  214  S.  W.  642. 

Laws  of  foreign  countries  may  hB  PW^JiJf^ 
the  testimony  of  lawyers.— Id.  3d  by  VjOOv  U 
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Vn.   ADMISSIONS. 

(O   By  Grantors,  Former  Otvners.  or  Priv* 
lea. 

«=»230(3)  (Tez.Oiy.App.)  The  objection  to  the 
testimony  of  witnesses,  stockholders  of  a  cor- 
poration, which  took  from  a  partnership  an 
assignment  of  a  contract  to  construct  an  ir- 
rigation plant,  assigned  to  a  trustee  prelimi- 
nary to  obtaininjf  the  corporate  charter,  who 
held  it  for  the  corporation,  made  on  the  ground 
that  declaration  of  grantor  after  execution  and 
delivery  of  deed  is  not  admissible  to  impeach 
vendee's  title,  cannot  be  sustained,  wLere  the 
rights  of  the  parties  are  based  upon  a  common 
source,  and  where  the  testimony  does  not  im- 
peach intervener's  title,  but  establishes  his 
right  subject  to  prior  garnishment,  since  gar- 
nishor, not  a  party  to  the  transfers,  could  show 
in  whom  was  lodged  the  right  to  tl^  debt.— 
Hall  V.  Nunn  Electric  Co.,  214  S.  W.  452, 

(D)    By   Aiients   or  .Otber  Reprewenta tires. 

€=>253(2)  (Ark.)  When  the  connection  of  in- 
dividuals to  accomplish  a  fraud  is  shown, 
every  act  and  declaration  of  each  member  of 
the  conspiracy  in  pursuance  of  the  original 
concerted  plan  and  with  reference  to  the  com- 
mon object  is,  in  contemplation  of  the  law, 
the  act  and  declaration  of  them  all,  and  is 
original  evidence  against  each  of  them.— San- 
ders V.  Berry,  214  S.  W.  58. 

(BS)  Proof  and  Bffeot. 

^=»265(7)  (Mo.)  In  scire  facias  by  executiices 
to  revive  a  judgment  in  favor  of  their  dece- 
dent^ their  counsel's  admission  that  they  were 
foreign  executrices,  to  have  had  the  eifect  of 
admitting  plaintiffs  out  of  court,  must  have 
befonged  to  the  class  of  "judicial  admissions," 
deliberately  made  for  the  purpose  of  substitu- 
tion for  the  regular  legal  evidence  of  facts  at 
trial,  but  not  including  every  statement  made 
casually  bv  counsel  in  the  heat  of  argument 
or  in  colloquy  with  his  adversary. — Seattle 
Mfg.  Co.  V.  Gerardi,  214  S.  W.  189. 

IX.   HEARSAY. 

^=9317(2)  (Mo.App.)  It  being  a  material  issue 
whether  plaintiff  had  had  a  street  car  acci- 
dent, evidence  as  to  whether  plaintiff's  physi- 
cian had  learned  from  plaintiff  that  she  had 
such  accident  was  subject  to  objection  that  it 
was  hearsay.— Sparks .  v.  Harvey,  214  S.  W. 
249. 

^cs>3t8(l)  (Tex.Civ.App.)  Where  plaintiff,  who 
purchased  Minnesota  flour  contracted  to  resell 
the  same,  evidence  that  the  waybill  and  expense 
bill  covering  the  shipment  contained  the  nota- 
tion that  52  bags  were  caked  at  Duluth  was 
inadmissible  on  behalf  of  defendant,  who,  the 
seller  claimed,  wrongfully  refused  to  accept  de- 
livery, being  simply  hearsay  declarations  of 
third  parties  not  under  oath.— El  Paso  Grain 
&  Milling  Co.  v.  Lawrence,  214  S.  W,  512. 

X.   DOOUMENTART    EVIDENGE. 

(D)    Prodactlon,    Authentication,    and    Bf- 
feet. 

C=>383(7)  (Tex.Civ.App.)  Where  trust  deed  au- 
thorized an  appointment  of  a  substitute  trustee, 
recitation  in  a  substitute  trustee's  deed  of  the 
failure  of  the  original  trustee  to  act  and  of 
the  proper  request  for  him  to  sell,  of  proper  ad- 
vertisement, and  other  prerequisites  to  an  ex- 
ercise of  his  power,  were  prima  facie  proof  of 
the  regularity  and  validity  of  the  sale.— John- 
son V.  Marti,  2l4  S.  W.  726. 

XI.  FABOIi  on  EXTRINSIC  EVIDENCE 

AFFECTING  WRITINGS. 

(A)    Contrndlctlmc  Varying,  or  Adding  to 

Terms  of  IVrltten   Inatrnment. 

^=>397(1)  (Tenn.)  Ordinarily,  parol  evidence 
is  inadni's^-ible  to  contradict  a  written  agree- 
ment.—McGannon  V.  Farrell,  214  S.  W.  432. 


^=>409  (Tex.Civ.App.)  Where  release  was  the 
consummation  of  an  executed  contract  con- 
taining no  agreement  on  the  part  of  the  in- 
surance company,  and  the  statement  of  the 
consideration  was  in  the  nature  of  a  receipt  or 
recital  of  its  payment,  the  release  was  not 
contractual  as  to  the  company  .and  it  was  per- 
missible to  add  to  or  vary  its  statement  of 
the  consideration.— Anders  v.  California  State 
Life  Ins.  Co.,  214  S.  W.  497. 
C=»4I9(2)  (Tex.)  The  actual  and  entire  con- 
sideration for  a  conveyance  can  be  shown  by 
parol.— Hanrick  v.  Hanrick,  214  S.  W.  321. 
^=»4I9(2)  (Tex.Civ.App.)  In  suit  on  vendor's 
lien  notes,  testimony  of  defendant  buyer  with 
reference  to  a  contract  he  had  with  plaintiff, 
the  assignee  of  the  notes  from  the  vendor,  at 
the  time  the  notes  were  executed,  held  admis- 
sible to  sustain  the  defense  set  up  by  the 
buyer,  the  recited  consideration  in  his  deed 
not  bein^  contractual,  so  that  parol  evidence 
was  admissible  to  show  the  real  consideration. 
—Conner  v.  McAfee,  214  S.  W.  646. 
«==>4I9(20)  (Tex.Civ.App.)  Where  release  wa« 
the  consummation  of  an  executed  contract  con- 
taining no  agreement  on  the  part  of  the  in- 
surance company,  and  the  statement  of  the 
consideration  was  in  the  nature  of  a  receipt 
or  recital  of  its  payment,  the  release  was  not 
contractual  as  to  the  company,  and  it  was  per- 
missible to  add  to  or  vary  its  statement  of 
the  consideration. — ^Anders  v.  California  State 
Life  Ins.  Co.,  214  S.  W.  497. 

(B)   Invalidating  "Written  laatriunent. 

$=»434(11)  (Tex.Civ.App.)  Stipulation  of  con- 
tract of  sale  of  lots  by  number,  that  no  agent 
can  bind  the  vendors  by  any  act  or  statement 
not  set  forth  in  the  contract,  does  not  prevent 
purchaser  from  showing  false  representations  by 
selling  agent  as  to  size  of  lots. — Landfried  v. 
Milam,  214  S.  W.  847. 

(C)    Separate    or    Snbaeqnent    Oral    A^ree* 
meat. 

^=:»44l(l)  (Tex.  Civ.  App.)  In  determining 
whether  one  has  contracted  in  writing  to  per- 
form an  obligation  in  a  particular  county  so 
as  to  control  the  venue  under  Vernon's  Sayles* 
Ann.  Civ.  St  1914,  art  1830,  subd.  6,  the  writ- 
ten contract  alone  can  be  looked  to;  parol 
provisions  of  the  contract  being  immaterial. — 
Russell  V.  Green,  214  S.  W.  448. 
^=»441(4)  (Ark.)  In  replevin  for  a  bam  erect- 
ed by  a  tenant  on  his  landlord's  property  un- 
der a  w^ritten  agreement  whereby  the  bam 
should  become  part  of  the  realty  if  not  re- 
moved by  the  tenant  within  the  time  specified, 
it  was  error  to  admit  oral  evidence  as  to 
whether  the  bam  was  to  be  considered  a  fix- 
ture or  not;  antecedent  oral  agreements  un- 
der which  the  barn  was  built  and  disputes  be- 
tween the  parties  growing  out  of  such  agree- 
ment being  merged  in  the  written  agreement. — 
Vanhooser  v.  Gattis,  214  S.  W.  44. 
€=»44l(8)  (Tenn.)  A  free  and  unrestricted 
grant  by  deed  cannot  be  varied  by  parol  evi- 
dence that  grantee  agreed  to  erect  only  certain 
kinds  of  buildings  upon  the  land. — McGannon  v. 
Farrell,  214  S.  W.  432. 

®=>442(1)  (Tenn.)  Parol  evidence  is  admissible ' 
to  establish  an  independent  or  collateral  agree- 
ment not  in  conflict  with  a  written  contract, 
or  where  original  contract  was  verbal  and  only 
a  portion  of  it  was  reduced  to  writing. — ^Mc- 
Gannon V.  Farrell,  214  S.  W.  432. 
^s»443(l)  (Tenn.)  Parol  evidence  is  admissible 
to  establish  an  independent  or  collateral  agree* 
ment  not  in  conflict  with  a  written  contract — 
McGannon  v.  Farrell,  214  S.  W.  432. 

fO)   Constrnotfon    or   Application    of   I«a9* 
vnnKe  of  IVrltten  Instrament. 

€=>450(6)  (Ark.)  Contract  providing  that  at- 
torney shall  receive  one-half  of  amount  re- 
covered after  payment  of  expenses,  and  for- 
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ther  providing  that  '^my  [dient]  part  to  be 
not  less  than  $10,000  and  I  have  privilege 
of  accepting  the  K.  JR.  Co.  offer  of  compromise 
up  to  $25,000,  if  they  make  an  offer  after  giv- 
ing them  four  or  five  days'  notice  and  nb  fee 
goes  to  you,"  held  sufficiently  ambiguous  to 
warrant  parol  evidence  as  to  whether  provision 
as  to  client's  part  referred  exclusively  to  the 
compromise  to  be  attempted  before  institu-. 
tion  of  suit  or  to  any  recovery.— Johnson  v. 
Missouri  Pac.  R.  Co.,  214  S.  W.  17. 
<^=s>450(ll)  (Mo.)  Where  the  language  used  in 
the  guaranty  was  somewhat  ambiguous  and 
doubtful,  extrinsic  evidence  is  admissible  to 
establish  the  meaning  of  the  same.— Willson  v. 
Chicago  Bonding  &  Surety  Co.,  214  S.  W.  371. 
^=>452  (Ark.)  Where  written  instrument  con- 
tains latent  ambiguity  parol  testimony  of  the 
facts  and  circumstances  surrounding  its  exe- 
cution may  be  given  to  clear  away  its  uncer- 
tainty, such  evidence  being  admissible,  not  for 
purpose  of  adding  to  or  subtracting  from  the 
contract,  but  for  purpose  of  ascertaining  what 
the  parties  meant  by  die  words  employed.— 
Johnson  v.  Missouri  Pac.  R.  Co.,  214  S.  W.  17. 
^=»'459(1)  (Tex.Civ.App.)  Where  parties  de- 
nied being  bound  by  written  contract  purporting 
to  have  been  made  on  their  behalf,  testimony 
as  to  statements,  made  at  time  contract  was 
prepared  and  signed,  as  to  whom  contract  wab 
being  made  on  behalf  of,  was  admissible  and 
not  objectionable  as  tending  to  vary  terms  of 
contract.— Donoho  v.  Carwile,  214  S.  W.  653. 

Xn.   OPINION   EVIDENCE. 

(A)   Conclnntona     and     Opinions     oC     Wtt- 
neuiea  In  General. 

^s»474(3)  (Mo.App.)  In  personal  injury  case, 
the  objection  that  the  court  should  not  have 
permitted  plaintiff  to  state  whether  she  was 
able  to  perform  her  household  duties  was 
without  merit.— Hensley  v.  Kansas  City  Rys. 
Co.,  214  S..W.  287. 

^s=>474(4)  (Ky.)  Where  witnesses  testifying 
that  testator  had  mind  enough  to  know  his  es- 
tate, the  natural  objects  of  his  bounty,  and 
his  duty  to  them,  and  to  dispose  of  his  estate 
according  to  his  own  fixed  purpose,  saw  him 
just  before  and  after  the  execution  of  the  will, 
and  observed  his  conduct  and  state  of  mind,  the 
fact  that  they  were  not  present  at  the  execution 
does  not  render  them  incompetent  to  give  an 
opinion  as  to  his  testamentary  capacity.— Tan- 
ner v.  Grace.  214  S.  W.  85i4. 
^s»489  (Tex.Civ.App.)  In  buyer's  action  for 
breach  of  contract  by  nondelivery,  the  question 
of  market  price  of  goods  is  usually  a  matter 
of  opinion,  the  question  ot  qualification  of  a 
witness  to  testify  in  relation  thereto  is  large- 
ly a  discretionary  matter,  reviewable  only  in 
case  of  clear  abuse  of  discretion  and  admission 
of  testimony  of  a  witness,  whose  knowledge 
was  limited  to  daily  market  quotations  received 
at  another  city  in  the  same  state  and  from 
other  dealers  in  different  places  throughout  the 
state,  was  not  such  an  abuse  of  discretion. 
—Early-Foster  Co.  v.  Gottlieb,  214  S.  W.  520. 
^s»489  (Tex.Civ.App.)  A  farmer  who  had  been 
raising,  buying,  and  selling  com  for  15  years, 
and,  during  year  when  it  was  claimed  that  a 
crop  was  destroyed,  bought  200  bushels,  and 
read  crop  reports  and  market  quotations  con- 
stantly and  kept  himself  advised  as  to  the  con- 
dition of  the  corn  market  and  the  value  of  the 
same,  and  knew  the  market  value  of  com  such 
as  would  have  been  raised  where  the  crop  was 
destroyed,  was  qualified  to  testify  as  to  what 
would  have  been  the  reasonable  value  of  the 
crop  had  it  fully  matured,  and  not  been  destroy- 
ed.—San  Jacinto  Rice  Co.  v.  Ulrich,  214  S.  W. 
777. 

^=»498'/2  (Tex.Civ.App.)  In  buyer's  action  for 
breach  of  contract  by  nondelivery,  the  question 
of  market  price  of  goods  is  usually  a  matter 
of  opinion,  the  question  of  qualification  of  a 
witness  to  testify  in  relation  thereto  is  large- 
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ly  a  discretionary  matter,  reviewable  onlj  in 
case  of  clear  abuse  of  discretion  and  admission 
of  testimony  of  a  witness  whose  knowledge 
was  limited  to  daily  market  quotatioLj  received 
at  another  city  in  the  same  state  and  from  oth- 
er dealers  in  different  places  throughout  the 
state,  was  not  such  an  abuse  of  discretion. — 
Early-Foster  Co.  v.  GottUeb,  514  S.   W.  520. 

(B)  Snbject*  of  Bxpert  Teatimonr> 
^=»505  (Mo.App.)  In  action  against  street  rail- 
way company  for  injuries  from  street  car's 
running  into  automobile  in  which  plaintiff  was 
a  passenger,  which  plaintiff  claimed  caused  her 
to  miscarry,  a  question  asked  a  physician  who 
attended  her  whether  in  his  opinion,  under 
the  hypothesized  facts,  **the  blow  she  received 
was  the  probable  cause  of  this  miscarriage," 
answered  affirmatively,  held  proper;  the  word 
"probably"  signifying  an  opinion  on  a  doubt- 
ful question,  not  being  dogmatic,  and  not  sub- 
stituting the  witness  for  the  jury,  nor  being 
the  expression  of  a  fact,  but  only  an  opinion 
of  likelihood,  and  going  no  further  than  to  say 
it  "may,"  it  "might "  it  "is  likely."— Hensley  v. 
Kansas  City  Rys.  Co.,  214  S.  W.  287. 
^=:»506  (Mo.App.)  In  action  against  street 
railway  company  for  injuries  from  street  car's 
running  into  automobile  in  which  plaintiff  was 
a  passenger,  which  plaintiff  claimed  caused 
her  to/  miscarry,  a  question  asked  a  physician 
who  attended  her  whether  in  his  opinion,  un- 
der the  hypothesized  facts,  "the  blow  she  re- 
ceived was  the  probable  cause  of  this  miscar- 
riage," answered  affirmatively,  held  proper; 
the  word  "probably"  signifying  an  opinion  on 
a  doubtful  question,  not  being  dogmatic,  and 
not  substituting  the  witness  for  the  jury,  nor 
being  the  expression  of  a  fact,  but  only  an 
opinion  of  likelihood,  and  going  no  further  than 
to  say  it  "may,"  it  "might,"  it  "is  likely."— 
Hensley  v.  Kansas  City  Rys.  Co.,  214  S.  W. 
287. 

^=>508  (Mo.App.)  It  is  when  the  jury  them- 
selves are  not  capable  from  want  of  experi- 
enqe  or  knowledge  of  the  Subject  to  draw 
conclusions  from  the  proven  facts  that  the  evi- 
dence of  expert  witnesses  is  permissible.— 
Sparks  v.  Harvey,  214  S.  W.  249. 
^=»5I7  (Tex.Civ.App.)  The  unwritten,  com* 
Tnon,  or  case  law  of  another  state,  the  sourc- 
es In  which  it  may  be  found  and  mode  of  its 
application,  may  be  established  by  expert  tes- 
timony of  lawyer  engaged  in  practice  in  such 
state.— Illinois  Cent.  R.  Co.  v.  Ryan,  214  S.  W. 
642. 

^=>528(1)  (Mo.App.)  In  an  action  against  a 
street  railway  company  for  personal  injuries 
from  the  negligent  starting  of  a  car  while 
plaintiff  was  entering,  testimony  of  medical 
experts  that  in  their  opinion  the  emaciated 
and  atrophied  condition  of  plaintiff's  lower 
limbs  resulted  from  a  nerve  condition  due  to 
Injury  to  spine,  that  bowel  hemorrhages  re- 
sulted from  bruises,  that  plaintiff  would  have 
to  use  a  crutch,  and  that  such  injuries  re- 
sulted from  accident  and  were  permanent  was 
admissible.— Baldwm  v.  Kansas  City  Rys.  Co., 
214  S.  W.  274. 

^=:9528(2)  (Mo.App.)  In  an  action  for  injuries 
to  a  boy,  it  was  proper  for  medical  witnesses 
to  state  the  results  which  would  reasonably 
follow  the  ascertained  injury.— Barnett  v.  Kan- 
sas City,  214  S.  W.  240. 

(D)  Examination  of  Bxperts. 

^s»548  (Mo.App.)  It  being  a  material  issue 
whether  plaintiff  had  had  a  street  car  accident, 
evidence  as  to  whether  plaintiff's  physician 
had  learned  from  plaintiff  that  she  had  such 
accident  was  not  subject  to  any  objection  ex- 
cept that  based  upon  the  ground  that  it  was 
hearsay,  and  a  physician  may  testify  about 
present  symptoms  of  the  patient,  repeating 
the  latter's  statements  relating  thereto,  but 
may  not  repeat  the  history  of  the  case  given 
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by  the  patient  during  examination.— Sparks  v. 
Harvey,  214  S.  W.  249. 

€=:»552  (Mo.App.)  Hypothetical  question  de- 
tailing tne  way  in  which  plaintiff,  prospective 
passenger,  attempted  to  board  street  car,  and 
concluding  by  asking  if  it  were  possible  for 
street  car  step  to  have  been  moved  with  such 
force  by  conductor  as  to  have  brought  about 
the  result  claimed  by  plaintiff  was  improper; 
the  witness  having  testified  as  to  power  re- 
quired to  raise  the  step.— Sparks  v.  Harvey, 
214  S.  W.  249. 

^=^552  (Mo.App.)  In  action  against  street 
railway  company  for  injuries  from  street  car's 
running  into  automobile  in  which  plaintiff  was 
a  passenger,  which  plaintiff  claimed  caused 
her  to  miscarry,  a  question  asked  a  physician 
who  attended  her  whether  in  his  opinion,  un- 
der the  hypothesized  facts,  "the  blow  she  re- 
ceived was  the  probable  cause  of  this  miscar- 
riage," answered  affirmatively,  held  proper; 
the  word  "probably"  signifying  an  opinion  on 
a  doubtful  question,  not  being  dogmatic,  and 
not  substituting  the  witness  for  the  jury,  nor 
being  the  expression  of  a  fact,  but  only  an 
opinion  of  likelihood,  and  going  no  further 
than  to  say  it  "may,"  it  "might,"  it  "is  likely/' 
— Hensley  v.  Kansas  City  Rys.  Co.,  214  S.  W. 
287. 

^=»558(5)  (Mo.App.)  Expert  witnesses  may  be 
cross-examined,  and  their  opinion  obtained, 
based  upon  other  states  of  facts,  assumed  by 
the  party  examining  them  to  have  been  prov- 
en upon  a  hypothetical  case. — Sparks  v.  Har- 
vey, 214  S.  W.  249. 

^==>558(6)  (Mo.App.)  Expert  witnesses  may  be 
cross-examined,  and  their  opinion  obtained, 
based  upon  other  states  of  facts,  assumed  by 
the  party  examining  them  to  have  been  proven 
upon  a  hypothetical  case,  and  they  may  be 
cross-examined  on  purely  imaginary  and  ab- 
stract questions.— Sparks  v.  Harvey,  214  S.  W. 
249. 

(F)  Bffect  of  Optntoit  Bvldence. 

^=:»570  (Mo.App.)  A  jury  is  not  bound  by  the 
opinion  of  an  expert.— Bradford  v.  City  of  St. 
Joseph,  214  S.  W.  281. 

XIV.  WEIGHT  AND  SUFFIOIENOT. 

^=:»587  (Tex.Civ.App.)  Direct  evidence  on  an 
issue  is  not  required  by  law,  but  juries  can 
indulge  all  reasonable  inferences  from  facts 
revealed  by  the  evidence  or  deducible  by  un- 
biased and  rational  minds  from  such  facts. — 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Cook,  214 
S.  W.  539. 

^=>589  (Mo.App.*)  In  a  personal  injury  ac- 
tion against  a  street  railway  company,  plain- 
tiff's statement  that  she  attempted  to  enter 
the  rear  vestibule  of  the  car,  took  hold  of  an 
iron  rod  above  the  step,  placed  her  right  foot 
and  then  her  whole  weight  on  the  step,  and 
while  she  was  lifting  her  left  foot  in  the  air 
from  the  pavement,  the  car  started  forward 
quickly,  without  closing  the  door  or  gate, 
causing  her  to  lose  her  balance,  drag  her  foot 
and  then  her  body  upon  the  pavement,  held 
not  so  at  variance  with  natural  laws  or  com- 
mon experience  as  to  justify  its  rejection  as 
untenable.— Baldwin  v.  Kansas  City  Rys.  Co., 
214  S.  W.  274. 

^=>590  (Tex.Civ.App.)  Court  was  warranted 
in  discarding  testimony  of  interested  parties, 
where  it  contained  inconsistencies,  and  where 
there  were  other  facts  in  evidence  justifying 
disbelief  thereof.— Alsbury  v.  Linville,  214  S, 
W.  492. 

«s:>590  (Tex.Civ.App.)  Notwithstanding  the  rule 
that  the  credibility  of  a  witness  is  a  question 
for  the  jury,  and  the  court  cannot  assume  the 
truthfulness  of  the  unsupported  testimony  of  an 
interested  person,  a  jury  Ls  not  authorized  to 
disregard  the  testimony  of  an  interested  party 
and  render  a  judgment  unsupported  by  even  an 
indication  from  any  source  that  the  testimony 


of  such  person  was  not  true.— San  Jacinto  Rice 
Co.  V.  Ulrich.  214  S.  W.  777. 
€3=>595  (Tex.Civ.App.)  Juries  can  indulge  all 
reasonable  inferences  from  facts  revealed  by 
the  evidence  or  deducible  by  unbiased  and  ra- 
tional minds  from  such  facts. — Galveston,  H.  & 
S.  A.  Ry.  Co.  V.  Cook,  214  S.  W.  539. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error.  <®=»523,  544r-554,  655, 
662;    Criminal  Law,  <8=3l090.  ' 

n.   SETTI^EMENT,   SIGNING,   AND 
FUSING. 

<&»43(2)  (Ky.)  av.  Code  Prac  |  334,  provid- 
ing that  the  party  objecting  must  except  when 
the  decision  is  made,  and  time  will  be  given  to 
prepare  a  bill  of  exceptions,  but  not  beyond  a 
day  in  the  succeeding  term,  being  mandatory, 
plaintiff  was  not  excused  from  complying  with 
the  court's  order  requiring  the  bill  to  Dfe  ten- 
dered on  or  before  the  thirteenth  day  of  the 
April  term  merely  because  the  term  was  devoted 
to  criminal  business.- McNeal's  Adm'r  v.  Nor- 
folk &  W.  Ry.  Co.,  214  S.  W.  888. 
^=»56(1)  (Tex.Civ.App.)  A  purported  bill  of 
exceptions  showing  that  objections  were  pre- 
sented to  the  court  before  the  charge  was  read 
to  the  jury,  which  is  not  approved  by  the 
judge  or  authenticated  in  any  manner,  but 
merely  filed  by  the  clerk,  is  not  sufficient  un- 
der Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
1971,  to  present  objections  to  instructions  for 
review.— ualveston,  H.  &  S.  A.  Ry.  Co.  v. 
Cook,  214  S.  W.  539. 

EXCHANGE  OF  PROPERTY. 

See  Adverse  Possession,  ^=»67;  Fraud,  <S=>11, 
13,  22;    Set-Off  and  Counterclaim,  <©»35. 

^=^5  (Tex.Civ.App.)  One  who  exchanged  lands 
for  corporate  stocK  under  misrepresentations  of 
the  value  of  the  stock,  giving  his  note  for  the 
difference  in  value,  held  not  guilty  of  laches  in 
not  demanding  rescission  or  claiming  damages, 
but  setting  up  the  misrepresentation  as  a  foun- 
dation for  a  cross-action  for  cancellation  and 
damages  when  sued  on  the  note  in  the  fall  after 
the  spring  in  which  he  discovered  the  falsity  of 
the  representations  of  the  value  of  the  stock. 
—McDonald  v.  Lastinger,  214  S.  W.  829. 
^=:»8(3)  (Tex.Civ.App.)  In  an  action  on  note 
given  for  difference  on  exchange  of  land  for  cor- 
porate stock,  in  which  defendant  cross-claimed 
for  misrepresentation,  asking  cancellation  and 
damages,  defendant's  laches  must  be  pleaded.— 
McDonald  v.  Lastinger,  214  S.  W.  829. 

EXECUTION. 

See  Ejectment,  ^=»95;  Judgment,  «=>870; 
Justices  of  the  Peace,  €=^135;  Limitation  of 
Actions,  ^=>41,  103;   Pleading,  «®=»8. 

n.  PROPERTT  SirBJECT  TO  EXECU- 
TION. 

^=»55  (Tex.Civ.App.)  No  judgment  may  be 
executed  against  or  possession  disturbed,  where 
property  is  in  custodia  legis.— Illinois  Cent.  R. 
Co.  V.  Ryan,  214  S.  W,  642. 

V.  STAY,  QUASHTNCL  VACATIKO.  AND 
BEUEF  AGAINST  EXECUTIOIT. 

^=»I72(4)  (Ter.Civ.App.)  A  petition  to  enjoin 
execution  on  ground  of  fraud  in  violating 
agreement  not  to  take  personal  judgment 
against  petitioner  as  purchaser  of  property 
subject  to  vendor's  lien  notes,  held  deficient 
where  not  alleging  a  defense  to  suit  if  no 
agreement  had  been  made.— Boykin  y.  Patter- 
son, 214  S.  W.  611. 

Where  petition  to  enjoin  execution  on  ground 
of  fraud  in  violating  agreement  not  to  take 
personal  judgment  against  purchaser  of  prop- 
erty   subject    to    vendor's    lien   notes   is   not 
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brought  until  three  years  after  judgment,  pe- 
tition should  exhibit  due  diligence.— Id. 
<&s»l72(6)  (Tex.Ciy.App.)  Where  verified  an- 
swer to  petition  to  enjoin  execution  on  ground 
of  fraud  in  violating  agreement  not  to  take 
personal  judgment  againat  purchaser  of  prop- 
erty subject  to  vendor's  lien  notes  alleges  that 
petitioner  had  notice  of  judgment  before  term 
expired,  and  had  actual  knowledge  of  judgment 
more  than  two  years  before  suit,  it  was  error 
to  award  temporary  injunction  on  the  plead- 
ings.—Boykin  V.  Patterson,  214  S.  W.  611. 

Vn.   SAI.E. 

<A)   Manner.  Condnct,   Vnlldfty,  and   Con« 

llrnilnflr  or  Vaoatinji* 

«==>22l  (Mo.)  Under  Rev.  St.  1909,  §  2228. 
sale  under  special  execution  was  not  invalid 
because  made  at  Uie  second  term  pf  the  court 
after  its  issuance.— Ammerman  v.  Linton,  214 
8.  W.  170.  174. 

(B)  Title  and  Rlarlits  of  Pnrcliaaev. 

^=>275(3)  (Mo.)  Where  sheriflTs  deed  under 
special  execution  was  regular  and  valid  on  its 
face,  the  notice  of  sale,  if  defective,  makes  the 
deed  merely  voidable  and  not  void.— Ammer- 
man  v.  Linton,  214  S.  W.  170,  174. 
e=»276(2)  (Mo.)  Where  husband  defaulted  in 
mortgage  foreclosure  suit  against  husband 
and  wife,  and  appeal  from  judgment  for  plain- 
tiff was  taken  only  as  to  wife's  interest,  there 
was  a  subsisting  judgment  as  to  husband  at 
date  of  special  execution,  and  sale  thereunder, 
though  wife's  appeal  as  to  her  interest  was 
pending  and  judgment  as  to  wife  was*  subse- 

Suently   reversed.— Ammerman   ▼.  Linton,-  214 
.  W.  170,  174. 

(D)   Convernnoe  to  ParoliaseT. 

€=»3II  (Mo.)  Under  Rev.  St.  1909,  $  2281,  as 
to  recitals  of  sheriflTs  deed,  sheriflPs  deed  un- 
der special  execution  is  not  required  to  recite 
a  levy  upon  the  land  sold.- Ammerman  v.  Lin- 
ton. 214  S.  W.  170,  174.        ^ 

Sheriff's  deed  under  special  execution,  recit- 
ing dates  of,  and  parties  to  judgment  and  exe- 
cution, receipt  of  execution  by  sheriff,  fact 
that  special  execution  recited  that  judgment 
was  a  lien  and  charge  upon  the  real  estate, 
particulars  of  execution,  description  of  land, 
and  manner  of  notice  and  details  as  to  sale, 
held  valid  upon  its  face  without  recital  of  levy, 
under  Rev.  St.  1909,  §  2231.-Id. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Appeal  and  Error,  ^=»1071;  Contempt, 
^=»24;  Depositions,  ^=>99;  Descent  and 
Distribution;  Evidence,  (@=>265;  Judgment, 
«=>250,  503,  870;    Pleading,  <8=»298;    Wills. 

I.    ABMINISTRATION  IN  G3B]nE:ilAI<. 

^Es>2  (Tex.Civ.App.)  Whatever  powers  an  ex- 
ecutor or  administrator  appointed  in  one  state 
may  exercise  over  property  situated  in  another 
jBtate  is  governed  by  the  laws  of  the  latter 
state,  each  having  the  absolute  power  to  con- 
trol administration  of  the  property  of  decedents 
situated  within  its  borders.— Hare  v.  Pendle- 
ton, 214  S.  W.  948. 

V.   AIXOWANCES    TO    SURVIVINO 

WIFE,  HUSBAND,   OB 

OHII4DBEN. 

^=s>l89  (Ky.)  An  agreement  between  intestate's 
widow  and  one  of  his  sons,  bv  which  she  re- 
linquished her  rights,  was  invalid,  where  he  was 
without  authority  to  represent  tne  other  heirs 
and  the  contract  was  without  consideration,  and 
was  made  upon  false  representations  as  to 
the  amount  of  the  estate.— Rudd  v.  Rudd,  214 


OI.AIH8. 

(A)  I^tabllltlea   of   BatAte. 

<8s»2l6(2)  (Tex.CivApp.)  In  view  of  Rev.  St. 
arts.  3623.  8624,  Eab!l%  for  attorney's  fees 
incurred  in  the  course  of  administration  of  a 
decedent's  estate  is  a  charge  against  the  estate 
in  fiivor  of  the  attorney,  and  not  the  personal 
obligation  of  the  administrator,  and  may  be 
presented  and  collected  by  the  party  to  whom 
payable  like  as  any  other  daim.— Hare  v.  Pen- 
dleton, 214  S.  W.  948. 

X.  ACTIONS. 

$=»453(4)  (Tex.Civ.App.)  In  action  in  which 
answer  set  np,  as  res  adjudicata,  judgment  ren-, 
dered  for  temporary  administratix,  it  will  be 
conclusively  presumed,  nothing  ajppearing  to 
the  contrary  in  the  record  of  the  former  case, 
that  the  temporary  administratrix  had  authori- 
ty to  sue,  though  original  petition  did  not  al- 
lege authority.— Pearson  v.  Lloyd,  214  S.  W. 
759. 

ZH.   FOBBION  AND  ANCHXART  AD- 
BONISTBATION. 

^=»5I8(1)  (Tex.Civ.App.)  "fhe  privilege  given 
by  Rev.  St.  arts.  3289,  3290,  to  a  foreign  per- 
sonal representative  to  receive  appointment  as 
such  in  Texas,  is  not  a  grant  of  administrative 
power,  but  merely  a  privilege  to  be  invoked  on 
proper  application,  any  administrative  power 
deriving  from  appointment  in  Texas  and  quali- 
fication of  the  representative  according  to  the 
local  law.— Hare  v.  Pendleton,  214  S.  W.  948. 

The  term  "ancillary,**  when  applied  to  the  ad- 
ministrator of  a  decedent's  estate,  is  not  to 
be  taken  as  signifying  a  supplemental  adminis- 
tration in  the  sense  that  it  is  a  part  of  and 
connected  with  the  principal  administration  in 
the  state  of  the  domicile;  the  expression  im- 
plies no  privity  or  ofBcial  connection  between 
the  two  administrators.— Id. 
^=:>52l  (Tex.Civ.App.)  Legal  services  rendered 
in  a  proceeding  to  probate  a  will  in  Oklahoma, 
or  in  resisting  the  contest  of  the  probate  of  the 
will  interposed  by  decedent's  heirs,  cannot  be 
made  a  charge  in  favor  of  the  attorney  against 
the  estate  In  the  hands  of  a  Texas  administra- 
tor, at  least  until  the  Oklahoma  executor, 
through  whom  the  attorney  seeks  to  go  against 
the  Texas  administrator  by  right  of  subrogation, 
has  become  invested  with  the  credentials  pro- 
vided by  Rev.  St.  art.  3276,  specifying  condi- 
tions to  the  right  of  a  foreign  executor  to  ap- 
ply and  receive  letters  testamentary  in  Texas. 
-Hare  v.  Pendleton,  214  S.  W.  948. 
^=s>523  (Tex.Civ.App.)  The  common-law  rule 
allowing  an  ancillary  administrator,  after  sat- 
isfying all  local  demands,  to  pay  the  residue 
over  to  the  domiciliary  representative  of  the 
estate,  is  not  an  absolute  requirement,  but 
founded  on  a  comity,  which  the  court  of  the  situs 
has  the  discretion  to  ignore.— Hare  v.  Pendleton, 
214  S.  W.  948. 

XrV.   EXBCUTORS   DE   SON   TORT. 

^s»538  (Ky.)  One  who  undertakes  to  distribute 
properil^  of  deceased  person  under  a  trust 
fraudulently  created  by  the  deceased  becomes  an 
executor  de  son  tort— Rudd  v.  Rudd,  214  S.  W. 
791. 

€^539  (Kv.)  An  executor  de  son  tort  is  held 
to  all  the  liabilities  of  a  real  personal  represen- 
tative, without  any  of  the  rights  which  attach 
to  the  office.— Rudd  v.  Rudd,  214  S.  W.  791. 


EXEMPTIONS. 

1;    Waters  and  V 

EXTORTION. 


See  Homestead;    Waters  and  Water  Courses, 
«8=>216. 


See  Statutes.   <^=>125.     Digitized  by  GoOgIC 
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FACTORS. 


See  Brokers. 


FALSE  PRETENSES. 

See  Larceny,  ^=»14. 

^=»5  (Tex.Cr.App.)  In  swindling,  the  pdrpose 
and  effect  of  the  false  pretenses  is  to  acquire 
the  title.— Gordon  v.  State,  214  S.  W.  980. 
^=:»7(5)  (Tex.Cr.App.)  The  rule  in  swindling 
cases  that  the  false  representation  must  be  as 
to  something  present  or  past  has  no  applica- 
tion in  a  case  where  the  charge  is  ■  theft  by 
false  pretext  under  Penal  Code  1911,  §  1332.— 
Gibson  v.  State,  214  S.  W.  341. 
^=»I2  (Tex.Cr.App.)  The  distinction  between 
swindling  and  theft  by  false  pretext  under 
Penal  Code  1911,  art.  1332,  depends  upon 
whether  injured  party  was  induced  to  part  or 
intended  to  part  with  both  title  and  posses- 
sion, in  which  case  the  offense  is  swindling, 
or  whether  he  intended  to  part  only  with  pos- 
*  session,  in  which  case  it  is  theft  by  false  pre- 
text.—Gibson  V.  State.  214  S.  W.  341. 
^s»20  (Tex.Cr.App.)  Where  defendant's  ac- 
complice called  complainant's  attention  to  the 
fact  that  defendant^  was  in  the  act  of  picking  up 
a  pocketbook,  and  it  was  agreed  that  the  con- 
tents of  the  pocketbook  be  divided  equally  be- 
tween the  three,  and  defendant  represented  that 
the  pocketbook  contained  a  $500  bill  and  a 
$100  biU.  and  that  it  was  necessary  to  have 
additional  money  to  make  change,  so  that  the 
division  might  be  effected,  and  complainant  de- 
livered $200  to  defendant,  defendant  remark- 
ing, **You  will  get  your  money  back  and  the 
S200,"  the  $200  being  appropriated  by  the  de- 
fendant and  his  accomplice,  the  offense  was 
theft,  under  Pen.  Code  1911,  art.  1332,  and  not 
swindling.— Gordon  v.  State,  214  S.  W.  980. 
^=>22  (Tex.Cr.App.)  In  prosecution  for  felony 
theft,  tried  with  reference  to  Penal  Code  1911, 
art.  1332,  relating  to  theft  by  false  pretext,  in 
that  defendant  had  found  a  pocketbook  and 
wanted  money  to  make  change  so  that  contents 
could  be  equally  divided  between  himself  and 
another  and  prosecuting  witness,  thereby  in- 
ducing his  surrender  oi  money,  the  fact  that 
he  was  to  share  in  contents  was  no  defense. — 
Gibson  v.  State,  214  S.  W.  341. 
«=»49(1)  (Tex.Cr.App.)  Under  Pen.  Code  1911, 
art.  1332,  relating  to  theft  by  false  pretext, 
etc.,  proof  of  an  appropriation  and  that  pos- 
session of  the  alleged  stolen  property  was  ob- 
tained with  the  owner's  consent  either  by  false 
pretext  or  with  a  present  intent  to  appropri- 
ate it  will  authorize  a  conviction.— Gibson  v. 
State,  214  S.  W.  341. 

^=949(5)  (Tex.Cr.App.)  In  prosecution  on  in- 
dictment form  for  felony  theft,  evidence  held 
to  sustain  finding  that  pretext  of  having  found 
pocketbook  and  of  wanting  money  so  as  to 
make  change  to  divide  contents  equally  be- 
tween defendant  and  another  and  prosecuting 
witness,  an  aged,  ignorant  man.  in  fact  in- 
duced his  surrender  of  money  which  he  expect- 
ed to  get  back.— Gibson  v.  State,  214  S.  W. 
341. 

FEDERAL  CONTROL  ^ 

See  Railroads,  ^=>5%. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Appeal  and  Error,  ^s»1064;  Master  and 
Servant,  «=>204,  228,  291;  Trial,  «©»191, 
235,  243,  253. 

FEDERAL  SAFETY  APPLIANCE  ACT. 

See  Master  and  Servant,  ^=>22S. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  €=>190. 


FENCES. 

See  Boundaries,  «=»43;  Gifta,  «3>25;  BaU- 
roadi,  «=9413,  434,  439,  440;  Trial,  352. 

FINDING  LOST  GOODS. 

See  Falae  Pretenses,  «=»22,  49. 

FINES. 

See  District  and  Prosecuting  Attorneys,  ^=>5; 
Prohibition,  ^=>9. 

FIRE  ESCAPES. 

See  Landlord  and  Tenant,  ^s»l^. 

FIRES. 

See  Master  and  Servant,  «s>246;  Venne,  «»7. 

FIXTURES. 

^=»27(2)  (Ark.)  Where  a  bam  is  erected  by  a 
tenant  on  his  landlord's  property  under  an 
agreement  whereby  he  may  remove  it  within 
the  time  stipulated  in  the  lease,  the  contract  is 
controlling  as  to  whether,  after  the  expiration 
of  such  time,  the  bam  should  be  considered 
personal  property  or  a  fixture.— Vanhooser  v. 
Gattis,  214   S.  W.  44. 

^=935(2)  (Ark.)  In  replevin  by  a  tenant  for  a 
barn  erected  by  him  on  his  landlord's  property, 
removal  of  which  was  refused  by  the  landlord, 
notwithstanding  an  agreement  claimed  by  plain^ 
tiff  to  provide  therefor,  the  burden  was  on 
plaintiff  to  show  by  a  preponderance  of  the 
evidence  that  defendant  had  waived  the  right 
to  the  bam.— Vanhooser  y.  Gattis,  214  8. 
W.  44. 

^=»35(2%)  (Ark.)  In  replevin  by  a  former  ten- 
ant for  the  possession  of  a  barn  placed  by  him 
on  the  property  of  his  landlord  under  an  agree- 
ment whereby  he  might  remove  it  in  a  stip- 
ulated time,  plaintiff's  damages,  if  successful, 
would  consist  of  the  depreciation  in  value  of 
the  bam  from  the'time  he  attempted  to  remove 
it  until  recovery,  with  interest  on  the  whole 
amount  from  the  date  of  demand. — Vanhooaer 
V.  Gattis,  214  S.  W.  44. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Stipulations,  ^=^14;    Trial,  ^=>29. 

I.   OtVIZi  lilABHiITT. 

^=96(1)  (Mo.)  The  statutes  providing  for  the 
practice  and  proceedings  in  forcible  entry  and 
detainer  constitute  a  special  and  preclusive 
code,  and  such  proceedings  are  not  to  be  meas- 
ured or  determined  by  uie  ordinary  rules  and 
proceedings  in  civil  cases;  both  the  complaint 
provided  for  by  Rev.  St  1909,  S  7660,  and 
the  verdict  prescribed  by  sections  7669,  7670, 
and  7671,  being  sui  generis.— Gary  Realty  Co. 
V.  Kelly,  214  S.  W.  92. 

FOREIGN  CORPORATIONS. 

See  Corporations,  <©»642-691.  ,  ^ 

FORFEITURES. 

See  Bail,  ^=>74,  75;  Corporations,  ^=:>599; 
Insurance.  ^=>193,  750;  Landlord  and  Ten- 
ant, ®=p112;   Mines  and  Minerals,  ^=»77,  79. 

FORGERY. 

See  Banks  and  Banking,  ^s»175;  Bills  and 
Notes,  <&=»293,  296;    Deeds,  <^=>53. 

FRAUD. 

See  Account  Stated,  ^=»8;  Appeal  and  Error, 
^=>719,  10G4;  Attomey  and  Client,  <S=:»143; 
l^nks  and  Banking,  ^^74;  Bills  and  N.otes, 
^=>103,  489;   Brokers,  «=s»106;   Cancellation 
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of  Instruments,  <8s»22,  85;  Contracto,  ^=>M, 
176,  265;  Courts,  <S=>169:  Descent  and  Dis- 
tribution,  <Et»69;  ElecUons,  <S=»18,  217; 
Evidence,  <e=>253,  434;  Exchange  of  Prop- 
erty', ^==>S;  Executors  and  Arlnrr  "r^^^rs, 
<g=>189,  538;  False  Pretenses,  (S=>7;  Fruuda, 
Statute  of;  Fraudulent  ConveyiincL^a ;  In- 
surance, ^=»138,  248,  296,  55:^;  Limitation 
of  Actions,  «=>39,  96,  99.  1(K):  Munidpal 
Corporations.  «=»513,  993;  Pnrtuoraliip, 
^==>41;  Pleading,  ^=»8;  Princiin^l  :tnr]  A^r'Qt, 
«©=>71,  79, » 158;  Sales,  <e=>7;  Set-Off  and 
Counterclaim,  ^=»35;  Taxation,  <8=>839; 
Trial,  <S=>252,  351,  352,  356;  Vendor  and 
Purchaser,  ^=»34,  44;    Wills,  <9s»165. 

X.   DECEPTION   CONSTITUTING 

FRAUD,   AND   LIABILITY 

THEREFOR. 

<e=>ll(2)  (Tex.Civ.App.)  Where  one  trading 
corporate  stock  for  lands  positively  insisted  aft- 
er discussion  that  the  stock  was  not  only  worth 
75  cents  on  the  dollar,  but  had  such  market 
value,  and  the  other  party  had  no  knowledge 
on  the  subject,  and  believed  and  relied  on  the 
statement,  such  statem^t  as  to  value  by  the 
party  exchanging  the  stock  was  a  representa- 
tion of  fact  rather  than  of  opinion,  and  there- 
fore actionable.— McDonald  v.  Lastinger,  214 
S.  W.  829. 

«=>I3(2)  (Tex.Civ.App.)  Whether  the  party 
who  exchanged  corporate  stock  for  lands,  mis- 
representing the  value  of  the  stock,  knew  that 
he  WPS  making  a  false  representation,  is  im- 
material to  his  liability  to  the  other  party  if 
such  other  party  in  fact  believed  the  represen- 
tations to  be  true,  relied  on  them,  and  closed  the 
transaction  on  the  faith  thereof.— McDonald  v. 
Lastinger,  214  S.  W.  829. 

€=»22(1)  (Tex.Civ.App.)  Where  one  exchanging 
corporate  stock  for  lands  misrepresented  its  val- 
ue at  75  cents  on  the  dollar,  he  cannot  defend 
the  other  party's  action  for  damages  from  the 
fraud  on  the  ground  that  had  inquiry  and  in- 
vestigation been  made  the  falsity  of  the  repre- 
sentation would  have  been  discovered.— McDon- 
ald V.  Lastinger,  214  S.  W.  829. 

n.   ACTIONS. 
(A)   Rlshta  of  Action   and   Defenaea. 

^==>33  (Ark.)  The  law  requires  good  faith  in 
every  business  transaction,  and  does  not  allow 
one  party  to  intentionally  deceive  another  by 
making  false  representations  or  by  conceal- 
ments; the  party  so  doing  being  liable  in  de- 
ceit for  damages.— Sanders  v.  Berry,  214  S. 
W.  58. 

(C)  Evidence. 

<@=»55  (Ark.)  In  an  action  based  on  fraud^  plain- 
tiff should  be  permitted  to  thoroughly  sift  the 
transaction  and  to  explore  the  entire  field  and 
to  show  any  conduct  and  circumstance  from 
which  an  inference  of  fraud  may  be  legally 
inferred.— Sanders  v.  Berry,  214  S.  W.  58. 

FRAUDS,  STATUTE  OF. 

m.   PROMISES  TO  ANSWER  FOR 

DEBT,   DEFAULT,   OR   MISOAIU 

RIAGE    OF    ANOTHER. 

^=»I8(3)  (Tex.Civ.App.)  Where  remote  pur- 
chaser of  stock  and  fixtures  promised  to  pay 
original  seller's  debt,  which  promise  was  part 
considerdtion  for  transfer  to  remote  purchaser 
by  his  immediate  seller,  the  8to<^  of  goods  and 
fixtures,  under  the  Bulk  Sales  Law,  as  amended 
by  Acts  34th  Leg.  c.  114  (Vernon's  Ann.  Civ. 
St.  Supp.  1918.  art.  3971),  being  a  trust  fund 
for  creditors,  such  remote  purchaser's  promise 
was  not  within  the  statute  of  frauds,  being 
supported  by  consideration,  and  constituting 
a  promise  by  the  purchaser  to  pay  his  own  debt, 
enforceable  by  the  creditor. — Hay  v.  Behrens 
Drug  Co..  214  S.  W.  940. 


VII.    SALES   OF   GOODS. 
(A)   Contractu   IVlthln   Statute. 

^=»84  (Ark.)  Where  a  tenant  has  been  given 
permission  to  remove  a  barn  erected  by  him  on 
his  landlord's  property  within  a  time  stipulated 
in  a  written  contract,  an  oral  extension  of 
such  time  is  not  a  **sale  of  goods,  wares  and 
merchandise"  within  the  statute  of  frauds 
(Kirby's  Dig.  §  3656).— Vanhooser  v.  Gattis, 
214  S.  W.  44. 

FRAUDULENT  CONVEYANCES. 

See  Banks  and  Banking,  ^=>74,  77;    Frauds, 
Statute  of,  ®=»18. 

I.   TRANSFERS   AND    TRANSACTIONS 
INVALID. 

(J)    Kno'vrledfre  and  Intend  of  Grantee. 

^p9l63  (Mo.)  Defendant  having,  with  knowl- 
edge of  banks,  bought  cattle  of  plaintiff  to  be 
paid  for  on  delivery,  and  given  therefor  checks 
on  such  banks,  in  which  he  had  no  deposit,  and 
then,  with  their  assistance,  sold  the  cattle,  and 
paid  the  proceeds  on  prior  bona  fide  debts  to 
them,  garnishment  proceedings  will  lie  against 
them.--Leonard  v.  Martin,  214  S.  W.  968. 

IL   RIGHTS   AND   LIABILITIES   OF 

PARTIES  AND  PURCHASERS. 

(A.)   Orlflrlnal   ^arttes. 

^=»I82(1)  (Tex.Civ.App.)  The  purchaser  of  a 
stock  01  goods  in  violation  of  Bulk  Sales  Law, 


as  amended  by  Acts  34th  Leg.  c.  114  (Vernon's 
Ann.  Civ.  St.  Supp.  1918,  art  3971),  who  dispos- 
es of  the  goods  and  places  them  beyond  the  reach 


of  the  seller's  creditor  by  garnishment,  attach- 
ment, or  other  process,  becomes  personally  lia- 
ble to  the  creditor,  whatever  his  liability  if  he 
had  continued  to  hold  the  goods. — Hay  v.  Behr- 
ens Drug  Co.,  214  S.  W.  940. 
<©=>I82(5)  (Tex.Civ.App.)  Under  the  Bulk  Sales 
Law,  as  amended  bv  Acts  34th  Leg.  c.  114 
(Vernon's  Ann.  Civ.  St.  Supp,  1918,  art.  3971), 
a  purchaser  of  a  stock  of  goods  in  bulk  in  vio- 
lation of  the  statutory  requirements  is  per- 
sonally liable  for  the  debt  of  the  seller  of  the 
goods,  not  being  subject  only  to  garnishment, 
as  he  becomes  a  trustee  or  receiver.— Hay  v. 
Behrens  Drug  Co.,  214  S.  W.  940. 

ni.  REBIEDIES  OF  CREDITORS  AND 
PURCHASERS. 
iG)  Uvldenre. 
^=>29S{S)  (Ky.)  In  suit  by  husband's  creditors 
to  set  aside  conveyance  to  wife  on  ground  that 
land  was  paid  for  by  husband,  hela^  under  the 
evidence,  that  Court  of  Appeals  will  not  dis- 
turb finding  that  conveyance  was  made  to  wife 
for  purpose  of  defrauding  husband's  creditors. 
—Morgan  v.  Strong,  214  S.  W.  893. 

FUNDAMENTAL  ERROR. 

See  Appeal  and  Error,  ^=>215. 

FUTURES. 

See  Gaming,  ^=>2,  15. 

GAMING. 

I.  GAMBUNO  CONTRACTS  AND 

TRANSACTIONS. 

(A)    Nature  and  Validity. 

^=>2  (Mo.App.)  The  Missouri  statutes  relating: 
to  gaming  have  no  extraterritorial  effect,  and 
therefore  in  an  action  by  a  broker  based  on 
defendant's  dealings  in  grain  futures  on  the 
Chicago  Exchange  the  common-law  rule  as  to 
such  Illinois  transactions  should  be  applied.— 
KImore-Schulta  Grain  Co.  v.  StoneLrak^ 
S.   W.   216.  Digitized  by '^ 
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«=»I3  (Mo.App.)  Under  Rer.  St.  1909,  §  4780, 
denouncing  as  gambling  and  void  all  purchases 
and  sales  or  contracts  and  agreements  for  the 
purchase  or  sale  of  grain,  either  on  margin  or 
otherwise,  without  the  intention  of  receiving  or 
delivering  the  property,  the  w.ord  "for"  may 
be  treated  as  equivalent  to  the  words  "with 
respect  to,"  and  hence,  where  there  was  no 
intention  of  receiving  or  delivering  the  grain, 
option  contracts  known  as  "puts"  and  *'caU8," 
etc.,  are  invalid  (citing  Words  and  Phrases, 
First  and  Second  Series,  For).— Elmore-Schultz 
Grain  Co.  v.  Stonebraker,  214  S.  W.  216. 
^=9 1 5  (Mo.App.)  At  common  law  the  buying 
and  selling,  or  pretended  buying  and  selling,  of 
grain  or  other  commodities,  ostensibly  for  fu- 
ture delivery,  was  not  illegal  as  gaming,  nn- 
less  both  parties  to  the  contracts  intended  that 
the  transaction  should  not  be  bona  fide,  but 
mere  speculations  on  the  rise  or  fall  of  the 
market.— Elmore-Schultz  Grain  Co.  v.  Stone- 
braker, 214  S.  W.  216. 

Under  Rev.  St.  1909,  §|  4780  and  4781,  deal- 
ing in  grain  futures  such  as  puts  and  calls  are 
gaming  transactions,  and  invalid  as  such  even 
though  only  one  of  the  parties  intends  that  the 
transaction  shall  be  mere  speculation  on  the 
rise  or  fall  of  the  market,  and  hence,  in  an 
action  by  a  grain  broker*  on  an  account  stated 
arising  out  of  such  transactions  with  defend- 
ant, an  instruction,  stating  the  common-law 
rule,  which  was  that  such  transactions  were 
not  illegal  unless  both  parties  intended  they 
should  be  mere  speculations,  was  erroneous. 
-Id. 

(B)  Rlarltts  ond  Remedtea  of  Parties, 

^=>25  (Mo.App.)  Where  an  account  stated  is 
based  in  part  upon  transactions  illegal  as  gam- 
ing transactions,  no  recovery  can  be  had  on  any 
part  of  the  account,  it  not  being  permissible 
to  remove  the  taint  of  illegality  by  correcting 
the  account  stated  by  withdrawal  of  the  items 
.  tainted  with  illegality,— Elmore-Schultz  Grain 
Co.  V.  Stonebraker,  214  S.  W.  216. 
^=»38  (Mo.App.)  A  grain  broker  cannot  re- 
cover commissions  on  account  of  transactions 
handled  by  it  as  defendant's  agents,  where  the 
transactions  themselves  were  illegal  as  gaming 
contracts.— Elmore-Schultz  Grain  Co.  Vi  Stone- 
braker,  214  S.   W.  216.  . 

GARNISHMENT. 

See  Evidence,  ^s»230;  Fraudulent  Convey- 
ances, ^=9l6i3;  Justices  of  the  Peace,  ^=>S7 ; 
Lis  Pendens,  «g=»24;  Trial,  <©=>252;  Wit- 
nesses, ^=>217. 

I.   NATURE  AND  GROUNDS. 

e=s>4  (Tex.Civ.App.)  Where  the  contractor  and 
the  owner  had  settled  by  letters  the  amount  due 
on  the  construction  of  an  irrigation  plant  when 
the  owner  was  made  garnishee  in  an  action 
against  the  contractor,  the  objection  that  the 
demand  was  unliquidated  and  not  subject  to 
garnishment  must  fail.— Hall  v.  Nunn  Electric 
Co.,  214  S.  W.  452. 

V.   I<IEN    OF    GARNISHMENT    AND 
lilABILITY  OF  <SARNISHEE. 

^=»I09  (Tex.Civ.App.)  Where  intervener  pro- 
cured a  transfer  from  one  acting  for  the  gar- 
nishment debtor,  contractor,  for  the  benefit  of 
intervener's  principal,  he  took  the  construction 
contract  as  originally  made  between  the  owner 
and  the  contractor  and  the  amount  due  there- 
on as  fixed  cum  onero,  and  intervener  acquired 
no  better  right  to  the  debt  for  constructing  the 
irrigation  plant  than  the  contracting  corpora- 
tion had,  and  the  prior  service  of  garnishment 
writ  nrevoiitod  voluntary  payment  by  owner, 
and  the  sup(»rior  right  to  the  money  was  in 
garnishor.- Ilall  v.  Nunn  Electric  Co.,  214  S. 
W.  452. 


VI.  PROCEEDINGS  TO  SUPPORT  OR 
ENFORCE. 

^=»I58  (Tex.Civ.App.)  An  objection  that  gar- 
nishor in  controverting  answer  did  not  allege 
that  the  garnishee  and  intervener  khew  that 
the  trustee  held  the  construction  contract  under 
which  the  debt  was  garnished  for  any  other 
person  than  himself  held  not  well  taken;  such 
allegation  being  unnecessary,  where  it  was  al- 
lege that  such  trusted  was  holding  it  in  trust 
for  the  contractor  corporation.— Hall  v.  Nunn 
Electric  Co.,  214  S.  W.  452. 
$=:9l63  (Tex.CivApp.)  The  testaanony  of  one  of 
garnishor's  oflBcers,  to  the  effect  that  he  talked 
with,  the  garnishee  owner  before  the  garnish- 
ment was  served  about  the  owner's  agreement 
with  the  garnishment  debtor,  contractor,  and 
that  the  owner  said  he  had  agreed  upon  terms 
of  settlement,  held  admissible.— Hall  v.  Nunn 
Electric  Co.,  214  S.  W.  452. 
<Sz:=>l64  (Tex.Civ.App.)  Evidence  held  sufficient 
upon  which  to  base  a  finding  that  when  the 
garnishment  writ  was  served  the  owner,  gar- 
nishee, was  indebted  to  contractors,  defendants 
in  garnishment,  so  that  there  were  funds  be- 
longing to  the  latter  in  garnishee's  hands  when 
the  writ  was  served. — Hall  v.  Nunn  Electric 
Co.,  214  S.  W.  452. 

GAS. 

See   Appeal    and   Error,   «==>882;     Highways, 
^=>153,    169;    Mines   and  Minerals,   ^=»58, 
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GIFTS. 


See  Descent  and  Distribution,  ^5»69,  97; 
Husband  and  Wife,  <®=»49%;   Trial,  <d=»352. 

I.   INTER  VIVOS. 

$=»25  (Mo.)  Owner's  agreement  with  adjoining 
owner  as  to  laud,  "If  it  is  yours  I  want  you 
to  have  it,"  was  not  sufficient  to  give  adjoining 
owner  title  thereto,  even  if  title  to  land  could 
be  transferred  by  word  of  mouth. — Kewkirk  v. 
Newkirk,  214  S.  W.  169. 

Where  owner  agreed  that  adjoining  owner 
could  have  certain  tract  of  land  if  he  was  law- 
fully entitled  thereto,  adjoining  owner's  action 
in  fencing  the  tract  of  land  did  not  entitle  him 
to  assert  title  to  the  land,  since  agreement  that 
he  could  have  land  w^as  conditioned  on  fact 
that  it  belonged  to  him.— Id. 
®=p34  (Mo.App.)  Where  the  owners  of  a  pri- 
vate telephone  line  told  a  third  person  he  could 
have  it  if  he  would  take  it  down,  and  he  began 
to  do  so.  but  quit,  leaving  the  line  as  it  was» 
because  ne  did  not  know  where  the  reserved  in- 
terest of  one  owner  of  the  line  was,  there  was 
no  complete  gift  of  the  line  passing  title  and 
liability  for  negligence  in  its  maintenance,  since 
the  gift  was  on  a  condition  which  went  un- 
performed.—Hendrix  V.  Corning,  214  S.  W.  253. 

GOVERNMENT  OPERATION  OF  RAIL- 
ROADS. 

See  Railroads,  ^=s>5%. 

GRAND  JURY. 

See  Libel  and  Slander,  ^s»42. 

GUARANTY. 

See  Bills  and  Notes,  <@=s>295:  Carriers,  «==>58; 
Corporations,  ^==94(X),  433,  484;  Evidence. 
^=>450;  Indemnity. 

I.   BEQUISITES   Aim   VAUDFTT. 

^ss>26  (Mo.)  In  an  action  on  a  purported  guar- 
anty of  a  note,  held  that,  though  it  was  not  in 
the  form  usual  to  such  instruments,  the  ques- 
tion whether  it  was  a  recital  or  a  guaranty  was 
for  the  jury.— Willson  v.  Chicago  ^ondimg^ 
Surety  Co.,  214  S.  W.  873^  by  VjOOglC 
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GUARDIAN  AND  WARD. 

See  Habeas  Corpus,  ^s»46;    Infants,  ^s»77; 
Insane  Persons,  ^=994, 100. 

GUESTS. 

See  Street  Bailroads,  «=>09,  117. 

HABEAS  CORPUS. 

See  Mandamus,  ^=>ld6. 

I.  NATURE  ANB  GROUNDS  OF 
REMEDY* 

^=>22(1)  (Tex.)  Judgment  committing  appli- 
cant to  sheriflTs  custody,  not  shown  to  be  void, 
cannot  be  re/icwed  on  habeas  corpus  proceed- 
ings.—Ebc  parte  Smith,  214  S.  W.  320. 

n.  JURISDIOTION,    PROOEEDINOS, 
AND  RELIEF. 

«=s»46  (Tex.Oiv.App.)  The  district  court  has 
jurisdiction  under  Const  art.  5,  §§  8  and  16, 
of  a  j)rocecding  in  habeas  corpus  to  determine 
question  of  the  custody  of  a  minor,  notwith- 
standing the  county  court,  under  Vernon's 
Sayles*  Ann.  Civ.  St.  1914,  arts.  4091  and  4122, 
had  appointed  a  guardian  who  had  taken  the 
custody  of  the  minor;  for  the  district  court, 
as  a  court  of  equity,  had  jurisdiction  to  deter- 
mine whether  the  guardian  was  fulfilling  his 
duty  and  exercising  his  authority  in  a  manner 
conformably  to  the  best  interests  of  the  minor. 
—Anderson  v.  Cossey,  214  S.  W.  624. 
^=»54  (Tex.Civ.App.)  Where  petitioner  sought 
a  writ  of  habeas  corpus  to  obtain  the  custody 
of  his  minor  children,  he  should,  if  relying  on 
a  divorce  decree  awarding  the  custody  of  the 
children  to  him,  plead  the  decree.— Cox  v.  Cox, 
214  S.  W.  627. 

^=^92(1)  (Tex.)  Where  applicant  does  not  con- 
tend that  he  was  adjudged  guilty  without  ev- 
idence being  heard,  and  does  not  bring  up  all 
the  evidence,  the  court's  refusal  to  sustain  his 
defense  is  not  reviewable  on  habeas  corpus  pro- 
ceeding.—Ex  parte  Smith,  214  S.  W.  320. 
«=s>99(8)  (Tex.Civ.App.)  In  a  habeas  corpus 
proceeding  involvinpr  the  custody  of  an  infant 
child,  the  disposition  of  the  custody  of  the 
child  .must  be  made  for  the  best  interests  of 
the  child.— Anderson  v.  Cossey,  214  S.  W.  624. 
<g=>99(3)  (Tex.Civ.App.)  Where  petitioner  was 
granted  a  divorce  from  his  wife  by  the  courts 
of  a  foreign  state,  and  was  also  granted  the 
control  and  custody  of  infant  chil(||en  of«the 
marriage,  the  courts  of  Texas,  when  petitioner 
sought  a  writ  of  habeas  corpus  to  obtain  the 
custody  of  the  children,  are  not  bound  by  the 
judgment  in  the  divorce,  though  required  to  give 
it  full  faith  and  credit,  but  may  inquire  into 
the  matter  and  award  the  custody  of  the  in- 
fants according  to  their  best  interests.— Cox  v. 
Cox,  214  S.  W.  627. 

«=>99(7)  (Tex.Civ.App.)  Where  after  the  death 
of  his  wife,  petitioner  agreed  that  the  maternal 
grandparents  of  his  daughter  should  raise  and 
educate  the  child  subject  to  his  orders,  and 
that  he  was  to  live  with  them,  and  the  arrange- 
ment continued  for  some  seven  years,  when 
petitioner  remarried,  his  second  wife  being  a 
woman  of  refinement,  who  was  very  fond  of  the 
child,  held  that  as  petitioner  was  able  to  give 
the  child  advantages,  it  appearing  that  he  earn- 
ed from  $165  to  $200  a  month,  he  was  entitled 
to  the  custody  of  the  child,  and  a  judgment 
giving  the  grandparents  the  custody  during  part 
of  the  year  was  improper.— Carter  v.  Lambert, 
214  S.  W.  566. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  «=>1032-1074;  Criminal 
Law,  «=>1166%-1177. 
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il.  RE0UXATX6N8  and  OXTEN8E8. 

^=»32  (Mo.)  A  nonfireproof  seven-story  build- 
ing of  the  slow -combustion  type,  used  as  a 
social  and  athletic  club,  and  providing  93  dis- 
tinct rooms  on  the  fifth  and  sixth  floors  for 
slieeping  pnrposea,  and  also  130  people  places 
to  sleep,  although  sleeping  accommodations 
were  restricted  to  members  only,  was  a  "dor- 
mitorjT,"  within  Rev.  St.  1909,  {  1066S,  and  Rev. 
Code  St.  Louis,  §  421,  as  to  providing;  one  fire 
escape  for  every  50  persons ;  a  '^dormitory"  be- 
ing a  place  for  sleeping.*— Ranus  v.  Boatmen's 
Bank,  214  S.  W.  166. 

HIGHWAYS. 

See  Appeal  and  Error,  ^==>882;  Courts,  <9=»231; 
Emment  Domain,  ^=p243;  Evidence,  ^=>5, 
10;  Officers,  ^=»105;  Private  Roads;  Stat- 
utes, «==>31,  64,  201;  Telegraphs  and  Tele- 
phones, ^=^14. 

I.   ESTABU8BMENT.  AI^TERAXION, 
AND  DISCONTINUANCE. 

(B)  Bstabllahment     by    Statmte.    or     8tatm<« 
tory   Prooeedlnffa. 

^s3>64  (Tex.Civ.App.)  The  question  of  the  ne^ 
cessity  of  a  public  road  is  wholly  for  the  de- 
termination of  the  petitioners;  and  where  so 
determined  by  them  and  the  comntissioners' 
court,  and  where  proper  legal  steps  hav€i  been 
taken,  the  question  is  not  subject  to  review  by 
the  district  court  in  suit  to  enjoin  opening  of 
the  road.— Culp  v.  Commissioners'  Court  of 
Coryell  County,  214  S.  W.  944. 

n.   HIGHWAY  DISTRICTS  AND 
OFFICERS. 

<S=>90  (Ark.)  By  Acts  1919,  No.  82,  creating 
highway  districts  in  several  counties  to  secure 
the  construction  of  a  highway  running  from 
North  Little  Rock,  Ark.,  to  the  Missouri  line, 
only  Jackson  county  lands  within  the  •  five- 
mile  limit  of  the  highway  district  created  in 
that  county  are  embraced  within  the  boundaries 
of  the  district.— Van  Dyke  v.  Mack,  214  S,  W. 
23. 

Acts  1919,  No.  82,  creating  highway  dis- 
tricts in  several  counties  to  provide  a  through 
route  to  the  Missouri  line,  held  not  void  as  ex- 
cluding lands  in  Independence  county,  consti- 
tuting only  a  legislative  determination  of  bene- 
fits to  lands  embraced  in  the  districts  created, 
and  not  all  land  within  five  miles  of  the  route. 
-Id. 

Acts  1919,  No.  82,  creating  several  highway 
districts  to  give  a  through  route  to  the  Missouri 
line,  despite  sectiob  27,  and  also  despite  Act 
No.  128,  held  not  void  as  to  districts  created 
in  other  counties  on  the  ground  that  construc- 
tion of  the  road  in  White  county  through  the 
agency  of  a  distrii-t  in  that  county  was  depend- 
ent on  petition  of  a  majority  of  the  property 
owners  in  the  county  and  might  not  be  con- 
structed at  all.— Id. 

Acts  1919,  No.  82,  creating  several  highway 
districts  to  provide  a  through  route  to  the  Mis- 
souri line  from  a  certain  point  in  Arkansas, 
held  not  void  qn  the  ground  that  the  limitation 
on  the  assessment  of  benefits  contained  in  sec- 
tion 22  was  unjust  and  Inequitable,  and  not 
equal  and  uniform,  as  required  by  the  Constitu- 
tion.— Id. 

Acts  1919,  No.  82,  creating  several  highway 
districts  in  several  counties  to  provide  a  through 
route  from  a  certain  point  in  Arkansas  to  the 
Missouri  line,  held  not  invalid  because  another 
road  district  in  one  of  the  counties  involved  had 
adoptod  the  same  route  and  taken  steps  to  build 
a  highway.— Id. 

The  boundaries  of  separate  road  improvement 
districts  may  overlap  legally,  if  substantial 
benefits  are  derived  from  each  district.— Id.       jlp 

Acts  1919,.  No.  82,  creating  highway  district  *^^ 
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in  several  counties  to  provide  a  through  route 
from  a  point  in  Arkansas  to  the  Missouri  line, 
held  not  invalid  on  account  of  section  4,  author- 
izing the  commissioners  of  the  several  districts 
to  construct  bridges,  subways,  culverts,  etc.. 
which  does  not  authorize  the  construction  of 
"bridges"  of  such  size  as  would  constitute  sep- 
arate improvements.— Id. 

<e=»90  (Ark.)  Act  1919,  entitled  "An  act  to 
create  Grady  and  Arkansas  River  Road  Im- 
,provement  District  of  Lincoln  and  Jefferson 
Counties,"  held  invalid  because  not  providing 
any  means  for  taxation  of  the  lands  located  in 
Jefferson  county;  it  being  apparent  from 
sections  4,  7,, and  9,  that  the  act  as  originally 
contemplated  'included  lands  only  in  lancoln 
county,  and  while  the  levy  of  taxes  is  minis- 
terial, yfet  the  act  must  fall,  as  there  was  no 
authority  to  county  court  of  Jefferaon  county 
to  tax  lands  of  that  county  embraced  in  the 
district.— Wood  v.  WiUey,  214  S.  W.  47. 
C=»90  (Ark.)  Statute  creating  a  road  improve- 
ment district  Is  not  void  /because  limiting  the 
right  of  appeal  from  a  judgment  of  the  county 
court  to  2U  days,  although  the  general  law  al- 
lows 6  months'  time  for  appeal.— Vietz  v.  Ha- 
zen-Lagrue  and  Slovak  Itoad  Improvement 
Dist,  214  S.  W.  50. 

Statute  creating  a  road  improvement  district 
is  not  void  because  limiting  the  time  within 
which  suit  may  be  brought  relative  to  the  im- 
provement district  contrary  to  the  general  stat- 
ute of  limitations.— Id. 

Statute  creating  a  road  improvement  district 
is  not  void  because  providing  that  the  com- 
missioners shall  not  be  liable  for  negligence. 
-Id.  X 

Statute,  creating  a  road  improvement  dis- 
trict in  its  authorization  of  commissioners  to 
fix  the  terms  for  the  sale  of  lands  which  the 
district  may  acquire,  held  within  the  power  of 
the  Legislature;  there  being  no  constitutional 
restriction  on  its  XK>wer  in  the  premises. — Id. 

Statute  creating  a  road  improvement  district 
held  not  void  because  naming  as  commissioners 
of  the  district  and  ex  officio  assessors  men 
who  were  large  landowners  in  the  district.— Id. 
<@==>90  (Ark.)  Act  of  General  Assembly  of  1919, 
entitled  "An  act  to  create  Horatio  and  Eastern 
Road  Improvement  District  of  Sevier  County," 
is  unconstitutional,  in  that  it  includes  in  the 
district  an  enjtire  section  situated  at  a  distance 
of  five  miles  from  the  remaining  lands  described 
in  the  act  and  constituting  the  body  of  the  dis- 
trict and  does  not  include  the  intervening  lands, 
thereby  discriminating  between  landowners  who 
derive  benefit  from  the  improvement.- Milwee  v. 
Tribble.  214  S.  W.  56. 

IV,  TAXES,   ASSESSMENTS,  AND 

IVORK  ON  HIGHWAYS. 

^=»I22  (Ark.)  The  Legislature  has  authority 
to  authorize  foreclosure  of  a  tax  lien  for  road 
improvement  by  proceedings  in  rem,  or  by  pro- 
ceedings in  the  nature  of  proceedings  in  rem. — 
Vietz  V.  Hazen-Lagrue  and  Slovak  Road  Im- 
provement Dist.,  214  S.  W.  50. 

V.  REOUI^ATION   AND   USE   FOR 

TRAVEL. 
(A)  Obsimctiona  and  Bncronchments. 

^=s>l53  (Tex.Civ.App.)  In  view  of  Pen.  Code 
1911,  art.  812,  as  to  obstructing  highways,  a 
commissioners'  court  has  no  authority  under 
Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts.  1370, 
2241,  6859,  6860,  6861,  to  lease  any  portion  of 
the  public  highways  for  oil  and  gas  wells,  which 
will  necessarily  be  obstructions  thereof,  notwith- 
standing such  portion  of  the  highway  has  been 
acquired  by  purchase  and  not  condemnation, 
or  the  lessee  also  holds  a  lease  from  the  owner 
of  the  foe  of  the  land  over  which  such  portion 
of  the  highway  mns  as  a  right  of  way. — Boone 
V.  Clark.  214  S.  W.  607. 

$s::>i55  (Tex.Civ.App.)  A  suit  for  relief  from 
a   publio  nuisance,   such   as   the   proposed   ob- 


struction of  the  public  highways  of  the  county, 
cannot  be  maintained  by  individuals  alone,  su- 
in|r  as  such,  unless  they  can  show  some  special 
injury  to  them  which  is  not  suffered  by  the  pub- 
lic at  large.— Boone  v.  Clark,  214  S.  W.  607. 
<3=>I59(2)  (Tex.Civ.App.)  In  a  suit  to  enjoin 
drilling  of  oil  and  gas  upon  the  public  highways 
of  a  county,  allegations  of  plaintiffs'  petition 
that  they  owned  the  fee  simple  title  to  lands 
abutting  on  different  public  roads,  and  that 
producing  wells  on  the  adjoining  roads  would 
drain  the  oil  from  such  lands,  sufficiently  show- 
ed special  injury  not  suffered  by  the  general 
public,  so  that  the  suit  could  not  have  been 
abated  in  its  entirety,  even  though  it  could  have 
been  abated  in  so  far  as  it  pertained  to  other 
portions  of  the  highway  not  adjoining  lands 
owned  by  plaintiffs.— Boone  v.  Clark,  214  S.  W. 
607. 

HOMESTEAD. 

See  Wills,  ®=»767. 

I.  NATURE,    ACQUISITION,   ANB 

EXTENT. 
(D)  Propertr  Conatltutlnff  Homestead. 

^=»8I  (Ark.)  Lands  in  hands  of  receiver  ap- 
pointed in  mortgage  foreclosure  suit  and  occu- 
pied by  mortgagors  as  receiver's  tenant  does  not 
constitute  mortgagors'  homestead. — Murphy  y. 
Booker,  214  S.  W.  63. 

HOMICIDE. 

See  Assault  and  Battery,  ^=»39;  Criminal 
Law,  «©»42.  396,  419,  420,  423,  428,  450,  479, 
719,  721,  722%,  806,  814,  823,  1177;  Wit- 
nesses, <&=>52,  240,  277,  379,  388. 

VII.  EVtDEHOE. 
(B)   AdmUslbllltr  in  General. 

^=>I56(1)  (Tex.Cr.App.)  The  state,  claiming 
killing  of  white  landlord  by  negro  renter,  in  the 
rented  field,  on  the  afternoon  after  trouble  be- 
tween the  parties  the  night  before  when  the 
negro  was  ordered  to  leave  the  place,  was  de- 
liberate, and  bringing  out  the  fact  of  defend- 
ant's absence  from  the  field  in  the  forenoon* 
and  his  return  thereto  with  his  gun,  he  to  meet 
this  could  show,  not  only  that  in  the  forenoon 
he  went  to  town  to  consult  with  white  friends 
as  to  what  he  should  do,  but  that  they  advised 
him  he  had  a  right  to  remain  with  his  crop. — 
Anderson  v.  State,  214  S.  W.  353. 
^=>I66(5)  (Ky.)  In  a-  prosecution  for  murder, 
although  there  was  evidence  with  reference  to 
indiptmenlA  for  gaming,  where  there  was  no 
showing  toat  defendant  had  been  indicted  on 
the  evidence  of  deceased,  or  that  deceased  took 
any  part  in  procuring  the  indictments,  the  court 
should  not  have  admonished  the  jury  that  the 
evidence  referred  to  was  competent  on  the  ques- 
tion of  defendant's  motive  in  killing  deceased. — 
Estepp  V.  Commonwealth.  214  S.  W.  S91. 
^=>I74(6)  (Tex.Cr.App.)  Under  the  rule  that 
circumstances  are  admissible  which  tend  to 
prove  the  issue,,  and  incidents  arc  legitimate 
which  would  be  irrelevant  depjending  upon  di- 
rect testimony,  and  that  circumstances  may  be 
established  where  they  tend  to  make^he  prop- 
osition more  or  less  probable,  in  a  murder  trial 
where  there  was  evidence  that  deceased  was 
killed  in  an  automobile  in  such  manner  that  his 
hair  and  blood  probably  have  been  upon  it, 
and  that  the  hair  and  blood  found  on  a  certain 
car  at  a  garage  two  days  after  the  killing  were 
similar  to  that  found  upon  the  objects  with  the 
body  of  deceased,  it  was  proper  for  the  state  to 
trace  the  car  by  evidence  from  the  time  it  was 
found  with  blood  on  it  back  to  the  time  it  left 
the  garage  before  the  homicide  in  a  different 
condition,  without  proof  that  an  individual  in 
whose  possession  it  was  shown  to  be  during 
fluch  time  was  a  co-conspirator  with.ac£us6d.r~ 
Jones  V.  State,  214  S.  W.  322.       )TjVIC 
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(C)   DyiAV  Declarations. 

^==>209  (Tex.Cr.App.}  Getting  deceased's  state- 
ments  and  then  reducing  them  to  what  the  coun- 
ty attorney  called  "the  substance,"  which  the 
deceased  signed  by  mark  after  hearing  it  read, 
was  hardly  a  compliance  with  the  law  as  to  dy- 
ing dedaraUons.-'Walker  ▼.  State,  214  S.  W. 
331. 

^=s>2l5(l)  (Tex.Cr.App.)  Hearsay  statements 
in  dying  declaration,  such  as  statement  that  de- 
ceased and  another  heard  defendant  cock  his 
gun,  should  have  been  excluded.— Walker  v. 
State.  214  S.  W.  331. 

^s>2f6  (Tex.Gr.App.)  The  predicate  for  dying 
declaration  as  shown  by  testimony  of  wit- 
nesses held  hardly  in  compliance  with  the  law. 
—Walker  v.  State,  214  S.  W.  331. 
^=»2I8  (Tex.Cr.App.)  Where  there  is  doubt  as 
to  whether  victim  at  time  of  making  dying  dec- 
laration believed  he  was  in  danger  of  death 
in  such  mi^er  as  required  by  statute,  the  ques- 
tion should  M>e  submitted  to  the  jury.— Walker 
v.  Sute,  214  S.  W.  331. 

(B)  IITelffht  and  Sulllclencr. 

^=3>244(2)  (Ky.)  In  a  prosecution  for  murder, 
evidence  held  sufficient  to  sustain  the  verdict  of 
guilty ;  the  jury  not  being  bound  to  believe  de- 
fendant's story  of  self-defense,  or  that  defend- 
ant iiad  reasonable  grounds  to  believe  he  was  in 
danger  of  death,  or  great  bodily  harm,  at  the 
hands  of  deceased.— Estepp  v.  Commonwealth. 
214  S.  W.  891. 

^=»250  (Ky.)  In  prosecution  for  murder,  ver- 
dict finding  defendant  guilty  of  manslaughter 
held  not  flagrantly  against  the  evidence.--Cooley 
v.  Commonwealth,  214  S.  W.  898. 
<S3»250  (Ky.)  Evidence  held  to  sustain  convic- 
tion of  willful  murder.— Thomas  v.  Common- 
wealth, 214  S.  W.  929. 

VIIX.   TRIAI- 
(B)   <|aeetlon«   for   Jury. 

<S=>27I  (Tex.Cr.App.)  In  murder  trial  the 
question  whether  accused's  inind  was  in  a  con- 
dition rendering  him  incapable  of  cool  reflec- 
tion held  for  the  jury.— Moore  v.  State,  214 
S.  W.  344. 

^=9276  (Ark.)  In  a  prosecution  for  murder  in 
the  second  degree,  question  whether  the  two 
defendants,  who  were  father  and  souj  were  ag- 
gressors or  whether  doceasod  and  his  brother 
were  aggressors  and  defendants  acted  in  self- 
defense  held^  under  the  evidence,  for  the  jury.— 
Dean  v.  State,  214  S.  W.  38. 
^=>276  (Ky.)  The  question  whether  appellant 
was  guilty  of  murder  in  killing  deceased,  or  act- 
ed in  self-defense,  was  for  the  jury.— Estepp  v. 
Commonwealth.  214  S.  W.  891. 
<$=5»276  (Tex.Cr.App.)  In  murder  trial  the 
question  whether  accused  intended  to  provoke 
deceased  to  assault  him,  and  whether  what  ac- 
cused did  and  said  was  reasonably  calculated 
to  so  provoke  deceased,  held  for  the  jury,  de- 
spite accused's  statement  that  he  had  no  in- 
tention to  kill  or  to  provoke  the  difficulty  with 
deceased.— Moore  v.  State,  214  S.  W.  344. 

(C)  Inatrnctiona. 

^=9294(1)  (Ky.)  In  a  prosecution  for  murder,  it 
was  error  to  give  an  instruction  on  the  matter  of 
insanity,  where  the  defendant  had  made  no  snch 
plea.— Kstepp  v.  Commonwealth,  214  S.  W.  891. 
«=s>300(7)  (Tex.Cr.App.)  The  state's  case  being 
a  killing  from  malice,  and  defendant's  theory 
being  that  deceased  came  in  a  threatening  at- 
titude to  where  he  was  working,  and  he  thought 
his  life  was  in  danger,  and  he  defended  from 
that  standpoint,  the  necessity  to  resort  to  other 
means  of  defense  under  Pen.  Code  1911.  art. 
1107,  arc  not  to  be  charged.— Anderson  v.  State, 
214  S.  W.  353. 

^=s»300(9)  (Ky.)  In  a  prosecution  for  murder, 
an  instruction  predicated  on  what  occurred  at 
the  time  of  the  killing,  unsupported  by  e\idencr. 
tending   to  show   that   defendant   followed   the 


deceased,  or  threatened  to  kill  him,  if  he  woula 
not  give  him  some  money,  as  indicated  by  tho 
instruction,  hM  erroneous,  because  unsupported 
by  evidence. — ^Estepp  y.  C!k>mmonwealth,  214  S. 
W.  891. 

€=^300(11)  fKy.)  In  prosecution  for  murder, 
where  aefendant  did  not  claim  self-defense,  and 
did  not  claim  or  show  that  he  fired  in  self-de- 
fense, but  set  up  an  alibi,  it  was  unnecessary  to 
charge  on  self^lefense.— Grau  v.  Commonwealth, 
214  S.  W.  916. 

^=»300(12)  (Ky.)  In  a  prosecution  for  murder, 
an  instruction  predicated  on  what  occurred  at 
the  time  of  the  killing,  unsupported  by  evidence 
tending  to  show  that  defendant  followed  the  de- 
ceased, or  threatened  to  kill  him  if  he  would 
not  give  him  some  money,  as  indicated  by  the 
instruction,  held  erroneous  because  unsupported 
by  evidence,  and  as  qualifying  the  right  of  self- 
defense.— Estepp  v.  Commonwealth,  214  S.  W. 
891. 

^=s»300(12)  (Tex.Cr.App.)  A  charge  on  man- 
idaughter  was  not  unduly  restrictive  of  ac^ 
cused's  right  of  self-defense,  where  the  refer- 
ence in  such  charge  to  self-defense  was  not  an 
attempt  to  define  the  law  of  self-defense,  but 
to  direct  the  jury's  attention  to  the  fact  that 
they  should  keep  the  law  and  facts  as  to  self- 
defense  in  mind  for  accused's  benefit.— Moore 
V.  State,  214  S.  W.  344. 

$==9303  (Tex.Cr.App.)  Charge  on  defense  of 
property  should  not  have  been  given,  there  be- 
ing no  fact  showing  defendant  was  defending 
against  an  attack  on  his  property.— Anderson 
V.  State,  214  S.  W.  353. 

^=>307(2)  (Tex.Cr.App.)  In  the  giving  of  in- 
structions all  doubts  as  to  degrees  of  homicide 
suggested  by  the  testimony  are  resolved  in  favor 
of  Accused,— Walker  v.  State,  214  S.  W.  331. 
^s>309(l)  (Tex.Cr.App.)  Charge  on  manslaugh- 
ter giving,  as  adequate  cause,  an  attack  by 
deceased  on  defendant  threatening  death,  is 
erroneous;  such  matter  constituting  self-de- 
fense.—Anderson  v.  State,  214  S.  W.  353. 

Instruction  on  taianslaughter  limiting  provo- 
cation to  the  time  of  the  killing  held'  mislead- 
ing, the  trouble  at  the  time  being  but  a  renewal 
of  that  01  the  evening  before,  and  it  being  per- 
missible to  consider  the  two  together.— Id. 
^=»309(2)  (Tex.Cr.App.)  In  prosecution  for 
murder,  held  that  issue  of  manslaughter  should 
have  been  submitted.— Walker  v.  State,  214  S. 
W.  331. 

^  (D)   Verdict. 

<@=»3I4  (Ky.>  The  question  whether  appellant 
was  guilty  ot  murder  in  killing  deceased,  or  acted 
in  self-defense,  was  for  the  jury,  and  if  they 
believed  him  guilty  they  had  the  right  to  im- 
pose the  highest  penalty.— Estepp  v.  Common- 
wealth, 214  S.  W.  891. 

IX.   NEW   TRIAL. 

^=s>3l9  (Ky.)  In  a  prosecution  for  homicide, 
newly  discovered  evidence  that  cartridge  shells 
were  found  at  the  point  near  where  decedent 
fell  when  he  was  shot  by  defendant,  also  show- 
ing fresh  bullet  marks  on  the  house  of  defend- 
ant, who  claimed  he  had  shot  in  defense  of  his 
home,  held  insufficient  to  call  for  a  new  trial, 
in  view  of  promiscuous  shooting  around  the 
premises  before  decedent  was  killed  or  any 
quarrel  took  place. — Ely  v.  (Jommonwealth,  214 
S.  W.  826. 

X,  APPEAL  AND  ERROR. 

^=»32&  (Ky.)  Defendant,  convicted  of  murder, 
who  failed  to  object  at  the  time  to  the  court's 
failure  to  instruct  on  self-defense^  and  who  in 
his  motion  and  grounds  for  new  trial  complained 
only  of  instructions  given,  waived  his  right  to 
complain  in  the  Court  of  Appeals  of  the  failure 
of  the  trial  court  to  give  the  whole  law  of  the 
caso,  notwithstanding  the  rule  requiring  that 
the  trial  court  do  so.— Grau  v.  Commonwealth, 
214  S.  W.  916. 

^^339  (Ark.)  In    prosecution    for   murder 
tha  second  degree,  where  self-defense  was 
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ed  and  defendant  asserted  that  deceased  was 
striking  his  aged  father  with  brass  knucks  when 
he  interfered,  and  that,  after  being  himself 
struck  with  brass  knucks  he  stabbed  deceased, 
erroneous  exclusion  of  medical  testimony  that 
,  defendant  bore  wounds  probably  inflicted  with 
brass  knucks  was  prejudicial  error. — ^Dean  v. 
State,  214  S.  W.  3% 

HUSBAND  AND  WIFE. 

See  Acknowledgment,  ^=>637;  Bills  and  Notes, 
<®=»293,  296;  Criminal  Law,  <S=>338,  364; 
Curtesy;  Death,  ^=>69;  Descent  and  Dis- 
tribution, ^=»69;  Divorce;  Dower;  Estop- 
pel, ^=:»19;  Execution,  ^=>276;  Fraudulent 
Conveyances,'  €=»298;  Insurance,  ^=9115, 
327,  591;  Limitation  of  Actions,  <S=5»73; 
Perpetuities,  ^=s>4;  Street  Railroads,  ^=>114, 
117;  Taxation,  <g=»573V^;  Trial,  <S=»352; 
Witnesses,  (8=»52,  159. 

III.  CONVEYANCES,  GONTRAOTS.  AND 

OTHER  TRANSACTIONS  BETWEEN 

HUSBAND   AND   WIFE. 

€=»49 1/2(8)  (Ky.)  In  an  action  to  recover  in- 
testate's property  placed  in  the  hands  of  his 
son,  evidence  held  sufficient  to  show  that  in- 
testate had  made  a  gift  of  the  property  to  his 
wife.— Rudd  v.  Rudd,  214  S.  W.  791. 
<©=>49'/2(8)  (Tex.Civ.App.)  In  a  suit  to  cancel 
a  deed  given  by  a  daughter  to  her  father  for /land 
inherited  from  her  mother,  where  defendant 
claimed  to  have  purchased  the  land  with  his 
separate  estate,  it  was  error  to  exclude  his  tes- 
timony that  the  reason  for  deeding  it  to  his  wife 
was  to  avoid  administration  in  case  of  his  death  ; 
the  testimony  being  material  on  issue  of  his  in- 
tention to  give  the  land  to  his  wife.— Dean  t. 
Dean,  214  S.   W.  505. 

Property  purchased  from  a  husband's  separate 
estate  is  presumed  to  have  been  given  to  the 
wife  so  as  to  become  her  separate  estate  where 
the  deed  was  taken  in  her  name,  but  the  pre- 
sumption may  be  rebutted.— Id. 

V;  WIFE'S  SEPARATE  ESTATE. 
(A)   IVhat  Con«tltAte«. 

€=>  119(2)  (Ky.)  Where  a  deed  was  to  a  trus- 
tee for  a  woman  and  to  her  husband,  held  that, 
in  view  of  the  situation  of  the  parties  and  the 
amounts  paid  by  the  married  woman,  the  hus- 
band took  an  undivided  one-half  interest  in  the 
premisos.— Wilson  v.  Wilson.  214  S.  W.  Oil.. 
<@=»I29(2)  (Mo.)  Neither  laches  nor  estoppel  in 
pais  is  as  to  her  real  property  imputable  during 
the  life  of  her  husband,  to  a  married  Woman  who 
was  under  disability  of  coverture  when  the 
amen4;nent  of  1889  to  the  Married  Woman's  Act 
took  effect— Powell  v.  Bowen,  214  S.  W.  142. 

(B)  Rlsrbta  and  lilabllltles  of  Haaband. 

®=s>l36  (Mo.)  Whether  or  not  the  right  of  a 
husband  to  possession  of  land  acquired  by  the 
wife  prior  to  the  amendment  of  1889  to  the 
Married  Woman's  Act  is  a  true  life  estate  in 
the  technical  sense,  with  remainder  over  in  fee 
to  the  wife,  the  same  protection  is  afforded  to 
the  interests  of  the  wife  in  the  land  as  if  it 
were  a  true  technical  life  estate  with  remain- 
der in  her.— Powell  v.  Bowen,  214  S.  W.  142. 

VI.   ACTIONS. 

^=»2I0(3)  (Mo.)  Where  a  married  woman  ac- 
quired title  to  land  prior  to  the  amendment  of 
1889  to  the  Married  Woman's  Act  right  of 
possession  in  the  husband  became  vested,  and 
the  amendment  could  not  divest  him  of  such 
right  of  possession,  and  the  wife  could  not  bring 
a  possessory  action.— Powell  v.  Bowen,  214 
S.  W.  142. 

^=»220  (Mo.)  Laches  is  not  as  to  her  real  prop- 
erty imputable  during  the  life  of  her  husband 
to  a  married  woman  who  was  under  disability  of 
coverture  when  the  amendment  of  1889  to  the 


Married  Woman's  Act  took  effect— Powell  v. 
Bowen,  214  S.  W.  142. 

Since  the  right  of  possession  in  a  husband  of 
land  acquired  by  his  wife  during  coverture  was 
vested,  and  was  not'  affected  by  the  amendment 
of  1889  to  the  Married  Woman's  Act,  failure 
of  the  wife  to  bring  a  possessory  action  after 
such  amendment  and  during  the  lifetime  of  the 
husband,  as  against  a  third  person,  could  not  be 
the  basis  pf  laches.— Id. 

^=s»239  (Tex.Civ.App.)  In  suit  to  recover  for  a 
shortage  in  land  purchased  by  the  acre,  in  the 
absence  of  allegation  that  the  property  was  the 
separate  property  of  a  defendant,  the  wife  of 
the  other  defendant,  and  allegation  showing  that 
any  of  the  proceeds  of  the  sale  became  her  sep- 
arate estate,  and  in  the  absence  of  proof  of 
such  facts,  personal  judgment  for  plaintiff  par- 
chaser  against  defendant  wife  was  improper. — 
Gillispie  v.  Gray,  214  S.  W.  730. 

VU.   COMMUNITY  PBOI^PEITT. 

^==>262(1)  (Tex.Civ.App.)  The  presumption  is 
that  land  deeded  to  a  married  man  was  com- 
munity property.-^Hughes  v.  Bobinson,  214  S. 
W.  946. 

^=s>262(2)  (Tex.Civ.App.)  The  presumption  is 
that  land  deeded  to  a  married  man  was  commu- 
nity property ;  so  one  claiming  it  was  the  wife's 
has  the  burden  of  showing  it. — ^Hughes  v.  Rob- 
inson, 214  S.  W.  946. 

(8=»270(5)  (Tex.Civ.App.)  Suit  on  a  policy  of 
insurance  issued  to  a  wife  covering  household 
goods  constituting  the  community  property  of 
the  wife  and  her  husband  was  properly  brought 
in  the  name  of  the  husband.— Allemania  Fire 
Ins.  Co.  V.  Ansier,  214  S.  W.  450. 
<S==»275  (Tex.Civ.App.)  That  land  uncondition- 
ally conveyed  to  a  man  during  bis  first  marriage 
was  paid  for  during  his  second  and  third  mar- 
riages does  not  disturb  the  title  of  the  first  com- 
munity; but,  subject  to  reimbursement  of  the 
second  and  third  communities  for  their  funds 
used,  the  children  of  the  first  marriage  are  enti- 
tled to  their  mother's  interest,  and  to  share 
equally  in  the  remainder  with  the  children  of  the 
other  marriages.- Hughes  v.  Bobinson,  214  S. 
W.  946. 

IMPROVEMENTS. 

See  Cancellation  of  Instruments,  ^=»59; 
Drains,  ^=»18:  Ejectment,  ^=9127;  Eminent 
Domain,  <g==>169,  222,  223;  Highways,  «=>90, 
122;  Municipal  Corporations,  ^»407-485, 
513,  949;  Railroads,  ^ss>212;  Specific  Per- 
formance, ^=5>121;  Statutes,  ^i=»31. 

INDEMNITY. 

See  Quaranty. 

«8=>I3(2)  (Tex.Civ.App.)  Where  a  defendant 
railroad  company  was  an  active  tort-feasor  guil- 
ty of  affirmative  negligence  causing  the  death 
of  an  employ^  of  another  company  also  charged 
with  negligence,  the  railroad  company  is  net  en- 
titled to  recover  over  against  the  other  com- 
pany.—Rio  Grande,  E.  P.  &  S.  F.  R.  CJo.  v.  Gua- 
man.  214  S.  W.  628. 

^=>I5(6)  (MoApp.)  Petition  by  a  surety  com- 
pany, which  had  signed  the  appeal  bond  of  de- 
fendant in  a  suit  at  the  instance  of  defendants 
named  in  the  petition,  held  to  state  a  cause  of 
action  against  such  defendants  on  the  contract 
of  indemnity  executed  by  them.— American 
Surety  Co.  of  New  York  v.  Steffen,  214  S.  W. 
806. 

INDICTMENT  AND  INFORMATION. 

See  Adultery,  «=»7;  Bail,  ^=»75;  Criminal 
Law,  ^p9ll44;  False  Pretenses,  ^=»49:  Mu- 
nicipal Corporations,  ^=>639;  Names,  ^=»14; 
Obstnicting  Justice,  ^=^11. 

V.   REQUISITES  AlfD  SUFFICIEHGT 
OF  ACOirSATXON. 

<@=»  110(31)  (Tex.Cr.App.)  An     indictment 
tempting  to  set  up  former  convictii 
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ilar  offenses,  charging  defendant  with  "unlaw- 
luUy  selling  intoxicating  liqubre/'  held  insuffi- 
cient to  charge  a  violation  of  the  law  so  as  to 
form  a  basis  for  enhanced  punishment  under 
Pen.  Code,  art.  1620,  as  in  charging  an  offense 
the  indictment  must  follow  the  statute.— Brit- 
tian  T.  State,  214  S.  W.  851. 
^=»II4  (Tex.Or.App.)  An  indictment  for  vio- 
lating the  local  option  law,  charging  repetition 
of  offenses  and  previous  convictions,  held  in- 
sufficient.—Brittian  V.  State,  214  S.^W.  351. 

It  is  not  sufficient  in  an  indictment  to  secure 
enhanced  punishment  undei;  Pen.  Code,  art. 
1620.  because  of  a  repetition  of  offenses  and 
previous  convictions,  merely  to  allege  that  the 

?irior  offense  or  offenses  is  or  are  the  same  of- 
enses,  since  there  must  not  only  be  prior  of- 
fenses but  prior  convictions,  not  of  nie  same 
offense,  but  of  offenses  of  like  character  as 
that  for  which  accused  is  being  tried.— Id. 

An  indictment  attemptinjgr  to  set  up  former 
convictioni^  for  similar  offenses,  charging  de- 
fendant with  "unlawfully  selling  intoxicating 
liquors,"  held  insufficient  to  charge  a  violation 
of  the  law  so  as  to  form  Sf  basis  for  enhanced 
punishment  under  Pen.  Code,  art.  1620,  as  in 
charging  an  offense  the  indictment  must  follow 
the  statute.— Id. 

INFANTS. 

See  Bail.  <8=»74;  Criminal  Law,  «»444.  784, 
814,  1144,  1147;  Damages,  <9=»132;  Death, 
^=»95;  Electricity,  «=>19;  Habeas  Corpus, 
es»46,  54,  90;  Master  and  Servant,  ^=s>95; 
Municipal  Corporations,  ^39706;  Pleading, 
^=B>237. 

Vn.  AGTIOH8. 

^=:»77  (Tex.Civ.App.)  Suit  for  a  minor  may  be 
instituted  by  his  father  as  his  next  friend.— 
Race  V.  Decker,  214  S.  W.  709. 

INJUNCTION. 

See  Appeal  and  Error,  ^s»781,  889,  882,  954; 
Constitutional  Law,  <5=»43:  Courts,  «s»231; 
Eminent  Domain,  ^=>243;  Bxei^ution,  <9s»}72; 
Highways,  ^=:»64,  159;  Intoxicating  Liquors, 
^=:>261;  Judgment,  ^s»702;  Justices  of  the 
Peace,  ^=>135;  Mines  and  Minerals,  ^=>78; 
Mortgages,  ^=:»338;  Municipal  Corporations, 
«=»993;  Pleading,  <®=5>8;  Stipulations,  (8=>14; 
Waters  and  Water  Courses,  «=>156,  197. 

X.  NATURE   AND    GROUNDS   IN   GEN- 
ERAL. 
(A)   Nature  and  Form  o^  Bemedjr. 

^==>5  (Tex.Civ.App.)  Plaintiff  must  make  out  a 
clear  case  before  a  mandatory  injunction  will 
issue.— Ward  County  Water  Improvement  Dist. 
No.  2  v.  Ward  County  Irr.  Dist.  No.  1,  214  S. 
W.'  490. 

^=»7  (Tex.Civ.App.)  Injunction  cannot  be  made 
to  serve  the  purpose  of  an  appeal. — Race  v. 
Decker,  214  S.  W.  709. 

<  (B)   Grounda   of   Relief. 

^c»l4  (Ark.)  An  injury,  to  be  irreparable  and 
one  which  equity  will  interfere  to  prevent, 
need  not  be  such  as  to  render  its  repair  physi- 
cally impossible,  but  it  is  enough  that  it  can- 
not be  adequately  compensated  in  damages, 
or  that  there  exists  no  certain  pecuniary 
standard  for  the  measurement  of  the  damage. 
— Ahrent  v.  Sprague,  214  S.  W.  68. 

n.   SUBJECTS    OF  PROTECTION   AND 

RELIEF. 
(A)   Actlona  and  Other  L.eflral  Proeeedlnffa. 

€=>32  (Tex.Civ.App.)  While  there  may  be  cir- 
cumstances under  which  a  court  has  power  to 
restrain  a  defendant  from  prosecuting  suit  in 
another  court  of  equal  jurisdiction  and  dignity, 
nevertheless  comity  and  propriety  dictate  that 
such  relief  should  not  be  granted  save  in  ex- 
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traordinary  cases;  hence  defendant  will  not 
be  restrained  at  the  instance  of  the  state  from 
prosecuting  in  another  county  suits  against 
those  to  whom  the  state  had  granted  permits 
under  Acts  35th  Leg.  c.  83  (Vernon's  Ann.  Civ. 
St.  Supp,  1918.  arts.  6904-5904w),  to  prospect 
for  oil,  etc,  on  lands  claimed  by  the  state.— 
Prairie  Oil  &  Gas  Co.  v.  State,  214  S.  W.  368. 

(B)    Proper tyy    Convey aacea,    and    ttteuui- 
brancea. 

^s»34  (Ark.)  Where  persons  operating  a 
threshing  outfit,  in  movinjp;  about  the  country 
wantonly  and  without  notice  to  the  owner  ran 
into  and  tore  down  telephone  lines,  the  in- 
jury was  immediate,  destructive,  and  irrepara- 
ble, and  the  owner  of  the  lines  was  entitled  to 
an  injunction  against  further  wanton  tearing 
down  of  the  lines.— Ahrent  v.  Sprague,  214  S. 
W.  68. 

(H)   Criminal    Acta,   Consplraelea,   and 
Frosecntions. 

^=s>l05(l)  (Mo.)  Injunction  will  not  lie  to  re- 
strain enforcement  of  an  ordinance  requiring 
the  selling;  of  produce  in  containers  of  a  cer- 
tain capaaty  wnich  does  not  penalize  the  using 
of  containers  having  different  dimensions  than 
those    mentioned    in    the    ordinance,    on    the 

? round  that  the  ordinance  will  probably  be  in-^ 
erpreted  and  enforced  illegally  and  oppres- 
sively, where,  although  it  is  stipulated  that  de- 
fendant, city  commissioner  of  weights  and 
measures,  expects  to  prosecute  plaintiffs  for 
using  containers  unless  they  are  of  the  exact 
dimensions  provided  in  the  ordinance,  it  ap- 
pears that  the  only  containers  that  plaintiffs 
are  using  are  those  not  having  the  required 
capacity,  and  there  is  no  showing  that  they  ex- 

§ect  to  use  boxes  of  the  right  capacity,  but  of 
ifferent  shape;  for  injunction  does  not  lie  to 
prevent    some    unexpected    and    unthreatened 

Srosecution.— Stegmann  v.  Weeke,  214  S.  W. 
37. 

m.   ACTIONS  FOR  INJ17NCTI6NS. 

^=»II8(1)  (Tex.Civ.App.}  In  a  petition  for  in- 
junction,  the  averment  of  material  and  essential 
elements  must  be  sufficiently  certain  to  negative 
every  inference  of  the  existence  of  facts  under 
which  petitioner  would  not  be  entitled  to  relief. 
--Emde  v.  Johnson,  214  S.  W.  575. 
^=s»l28  (Ark.)  The  burden  is  upon  one  pray- 
ing for  an  injunction  to  establish  by  a  prepon- 
derance of  the  evidence  his  ground  for  injunc- 
tive relief.— Ahrent  v.  Sprague,  214  S.  W.  68. 

In  an  action  by  the  owner  of  a  telephone  line 
to  enjoin  a  thresher  from  wantonly  running 
into  and  tearing  down  the  lines,  a  finding  of  the 
chancellor  that  d^endant  was  wantonly  run- 
ning into  and  tearing  down  the  lines  held  not 
against  the  preponderance  of  the  evidence. — Id. 
«=>I29(1)  (Mo.)  Under  Rev.  St.  1900,  §  2532, 
in  action  to  enjoin  enforcement  of  an  ordi- 
nance, the  court  erred  in  dismissing  the  bill 
upon  mere  preliminary  hearing  to  determine 
whether  temporary  restraining  order  should  is- 
sue; the  bill  stating  a  cause  of  action  entitling 
plaintiffs  to  a  hearing  on  the  merits.— Steg- 
mann  v.  Weeke,  214  S.  W.  134. 

In  suit  to  restrain  enforcement  of  an, ordi- 
nance, the  defense  that  plaintiffs  did  not  come 
into  court  with  clean  hands  was  improperly  de- 
cided on  a  mere  preliminary  hearing  on  the 
question  whether  upon  the  face  of  the  petition 
a  temporary  restraining  order  should  be  issued, 
but  should  have  been  decided  on  a  hearing  on 
the  merits.— Id. 

IV.  FREI.IMINARY  AND  INTERI.OCTJ- 

TORY   INJITNCTIONS. 
(A)  Grounds  and  Proceedlnars  to  Procure. 

<@=>I35  (Tex.Civ.App.)  Granting  of  temporary 
injunction  is  as  a  rule  matter  of  discretion  with 
the  trial  court.— Ward  County  Water  Improve- 


Digitized  by  LjOOQIC 


Injunotion 


214  SOUTHWESTERN  REPORTER 


1042 


ment  Dist.  No.  2  v.  Ward  County  Irr.  Dist.  No. 
1,  214  S.  W.  490. 

©=>I36(2)  (Tex.Civ.App.)  Where  plaintiffs  as- 
serted rights  in  oil  lands  claimed  by  the  state 
and  obtained  temporary  injunctions  restraining 
licensees  of  the  state  from  proceeding  with 
operations,  the  state  is  entitled  to  a  tempo- 
rary injunction  restraining  defendants  from 
drilling  wells  on  the  line  between  their  prop- 
erty and  that  in  controversy,  which  wells  would 
have  the  effect  of  draining  the.  oil  from  under 
the  lands  in  controversy.—Prairie  .Oil  &  Gas 
Co.  V.  State,  214  S.  W.  S63. 
€==^146  (Tex.Civ.App.)  In  view  of  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  4663,  providing 
that  no  injunction  shall  be  dissolved  before  final 
hearing  -because  of  denial  of  material  allega- 
tions of  plaintiff's  petition,  unless  answer  is  ver- 
ified, "«rhere  answer  denying  allegations  of  pe- 
tition for  injunction  is  verified  general  equity 
practice  of  refusing  the  writ  should  ordinarily  be 
followed.— Boykin  v.  Patterson,  214  S.  W.  611. 
<@=:9 148(1)  (Tex.Civ.App.)  Provisions  of  Ver- 
non's Sayles'  Ann.  (Jiv.  St.  1914,  art.  4654, 
making  a  bond  a  condition  precedent  to  award 
of  injunction,  are  mandatory.— Boykin  v.  Patter- 
son, 214  S.  W.  611. 

INSANE  PERSONS. 

See  Appeal  and  Error,  <8=»1062;  Bail,  ;S=>74; 
Death,  ^=s>2;  Descent  and  Distribution, 
^=»71;  Evidence,  ^=>67;  Homicide,  €=>294; 
Vendor  and  Purchaser,  ®=»144,  172;  Wills, 
<S=s>324;    Witnesses,  «=>41. 

IX.   ACTIONS. 

^=s>94(l)  (Tex.Civ.App.)  The  purpose  in  the 
appointment  of  a  guaraian  ad  litem  is  to  se- 
cure the  services  of  a  disinterested  person  who 
will  see  that  all  matters  affecting  the  interests 
of  the  party  under  legal  disability  are  fully  pre- 
sented to  the  court.— Knight  v.  Waggoner,  214 
S.  W.  690. 

The  guardian  ad  litem  representing  an  insane 
defendant  should  make  no  admissions  against 
the  interest  of  defendant,  but  should  require  that 
proper  legal  proof  be  made  of  the  facts  entitling 
plaintiff  to  the  relief  which  he  seeks. — Id. 

The  appointment  as  guardian  ad  litem  of  in- 
sane person  being  sued  in  trespass  to  try  title 
by  grantees  to  whom  she  had  conveyed  land 
while  insane,  of  person  who  had  received  a  com- 
mission on  the  sale  of  the  land  to  such  grantees, 
was  not  calculated  to  develop  that  full  and  dis- 
interested presentation  Of  the  rights  of  the  in- 
sane person  that  is  to  be  desired  in  trial  of 
such  case.— Id. 

^;=>\00  (Tex.Civ.App.)  Where  court,  in  action 
against  insane  person  by  grantees  to  whom  she 
had  conveyed  land  while  insane,  rendered  judg- 
ment confirming  conveyance  upon  admissions  by 
her  guardian  ad  litem  that  the  conveyance  was 
a  fair  transaction,  and  that  confirmation  there- 
of would  be  for  best  interests  of  his  ward,  and 
where  fair  price  had  not  in  fact  been  paid  for 
the  land,  insane  person  held  entitled  to  relief 
against  the  judgment.— Knight  v.  Waggoner,  214 
S.  W.  690. 

INSOLVENCY, 

See  Bankruptcy;  Banks  and  Banking,  ^=:>74, 
77;    Corporations,  ^=»269,  487. 

INSPECTION. 

See  Contracts,  ^=»196;  Criminal  Law,  ^=» 
510 V2,  663;  Master  and  Servant,  <@=>235,  264; 
Prohibition,  <S=»3,  9;    Trial,  <S=»191. 

INSTRUCTIONS. 

See  Criminal  Law,  «8=>761~829;  Trial,  ^=»191- 
296. 

INSURANCE. 

See  Appeal  and  Error,  «5=5715.  847,  1060,  1170; 
Corporations,  ^=>503;   Evidence,  ^=»71,  409, 


419;  Judgment  <S=»17;  Limitation  of  Ac- 
tions, «=»99,  100,  127,  167 :  Partnership,  <S=» 
41;  Pleading,  «©=>85;  Trial,  <S==>191,  252,  296, 
352;    Venue,  €J=»7. 

ni.   INSURANCE    AGENTS    AND 

BROKERS. 

(A)   As-eney  for  Inirarer. 

^=»90  (Tex.Civ.App.)  Provisions  of  applica- 
tion and  policy,  limiting  agent's  authority,  are 
binding  upon  both  insurer  and  insured.— North- 
western Nat.  Life  Ins.  Co.  v.  Evans,  214  S. 
W.  598. 

<^94  (Tex.Civ.App.)  If  insurer  issued  policy 
with  knowledge  that  agent  had  represented  that 
premiums  paid  on  a  canceled  policy  would  be 
credited  on  the  new  jjolicy,  it  would  be  bound 
by  such  representation. — Northwestern  Nat. 
Life  Ins.  Co.  v.  Evans,  214  S.  W.  598. 

IV.   INSURABI^E   INTEREST. 

^=»  1 1 5(^)  (Mo.App.)  Where  husband  and  wife 
were  in  possession  of  farm  under  provisions  of 
attempted  will,  ratified  by  heirs,  providing  that 
after  possession  for  six  years  under  certain 
conditions  and  for  certain  rental  wife  was  to 
receive  deed  to  the  property,  husband  had  in- 
surable interest  in  the  property  during  the  six 
years.— Pea rman  v.  Farmers'  Mut.  Fire  Ins- 
Co.  of  Chariton  County,  214  S.  W.  292. 

V.   THE   CONTRAQT   IN    GENERAI.. 
(A)   Nature,   Reautaftea,    and    Validity. 

^==>I38(1)  (Mo.App.)  Where  agent  induced 
insured  to  accept  new  policy  in  lieu  of  old  one, 
and  during  consummation  of  transaction, 
through  manipulation  of  papers  and  substitution 
of  certificate  of  loan  for  application,  the  two 
being  of  same  size,  shape,  color,  and  type,  se- 
cured insured's  signature  to  the  loan  certifi- 
catCj  though  insured  had  no  knowledge  of  loan 
certificate  and  no  reference  therete  had  been 
made  during  negotiations,  insured  was  entitled 
to  cancellation  of  second  policy  and  loan  cer- 
tificate, and  to  reinstatement  of  first  policy. — 
Maupin  v.  Missouri  State  Life  Ins.  Co.,  214 
S.  W.  398. 

Recital  in  consideration  clause  of  policy  "of 
the  payment  in  advance  of  $217.29,  as  the 
premmm  of  one  year's  insurance  (including  the 
advance  reserve  hereon  set  apart  to  the  credit 
of  this  policy)  and  of  the  annual  payment  of 
^35.80,  until  premiums  for  twenty  years  are 
paid,"  was  not  notice  to  insured  of  loan  certifi- 
cate to  which  agent,  by  fraudulent  substitution 
of  papers,  had  procured  his  signature:  such 
statement  being  too  confusing  and  complicated 
for  one  not  an  insurance  expert. — Id. 
<g=>l4l(4)  (Tex.CivApp.)  Where  appfiication 
and  policy  were  expressly  made  the  entire  con- 
tract between  insurer  and  insured,  and  appli- 
cation provided  that  insurer  was  not  bound  by 
any  statements  or  representations  of  the  agent, 
and  where  insured  signed  receipt  stating  that 
he  had  examined  policy  and  found  it  lis  repre- 
sented, neither  insured  nor  beneficiary  could 
legally  claim  that  the  policy,  as  issued,  was 
not  the  contract  between  the  parties.— North- 
western Nat.  Life  Ins.  Co.  v.  Evans,  214  S.  W. 
598. 

VI.  PREMIUMS,  DUES,  AND   ASSESS* 
MENTS. 

€=>I93(2)  (Mo.)  The  words  "premium"  and 
"assessment,"  as  used  in  life  insurance  con- 
tracts, have  well-settled  meanings  (Rev.  JSi. 
1909,  §§  0963,  6950),  and  where  it  was  not  re- 
vealed to  insured,  by  notice  of  assessment  or 
otherwise,  it  cannot  be  assumed  that  he  was 
adnsed  by  the  law  (section  7099)  of  a  charge  of 
2  per  cent,  tax  unlawfully  included  in  the  as- 
sessment, or  that  he  knew  of  such  fact,  which 
was  not  disclosed  by  the  data  in  Jiis  ^ss^aion. 
—Barber  v.  Hartford  Life  Ins. 
207. 
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An  asaeBsment  including  the  2  per  cent,  tax 
to  be  paid  bv  insurer  to  the  state  under  Rev. 
St.  1009,  8  7009,  was  void,  and  its  nonpayment 
constituted  no  ground  for  forfeiture  of  the  in- 
surance.— Id. 

Where,  in  an  action  on  a  life  insurance  cer- 
tificate issued  on  the  assessment  plan,  defend- 
ant claimed  that  the  certificate  had  been  for- 
feited for  nonpayment  of  an  assessment,  but  it 
appeared  that  the  assessment  was  illegal,  in 
that  defendant  had  added  thereto  the  amount 
of  a  tax,  which  was  not  assessable  against  a 

Siolicy  issued  on  the  asaeaament  plan,  a  de- 
ense  that  defendant  was  doing  assessment 
business  without  special  license  therefor,  and 
merely  as  an  old  line  joint-stock  company,  was 
without  merit.— Id. 

Vm.   CAKGEI.UkTIOH,     STJRRENDEm 

ABAHDOKMENT,    OR  RESOIS- 

SION  or  POUOT. 

^=»248  (Mo.App.)  Insured  was  not  precluded 
from  prosecuting  action  to  rescind  exchange  of 
policies  on  ground  of  fraud,  by  reason  of  pay- 
ment of  premiums  after  instituting  suit,  since 
purpose  was  to  keep  second  policy  in  good 
standing  until  reinstatement  of  first  policy,  and 
payment  of  premiums  was  not  prejudicial  to  in- 
surer.—Maupin  V.  Missouri  State  Life  Ins. 
Co.,  214  S.  W:  398. 

That  insured  has  had  the  advantage  of  better 
insurance  and  cannot  put  insurer  in  status  quo 
did  not  preclude  cancellation  for  fraud  of  20- 
year  policy  and  reinstatement  of  canceled  policy 
in  lieu  of  which  former  policy  was  issued,  since 
impossibility  of  restoring  status  quo  was  due 
to  insurer's  fraud.— Id. 

IX.  AVOIDANCE  OF  POUCT  FOB  MIS- 

BEPBESENTATION,    FBAUD,    OR 

BREAOH     OF     WARRANTT     OR 

CONDITIOK. 
(O  Matten  Relatinar  to  Peraon  Insured. 
^=>296  (Ky.)  Where  an  applicant  for  life  in- 
surance stated  that  he  was  jsngaged  in  farming 
as  a  business,  when  in  fact  he  was  in  a  place 
where  various  intoxicating  drinks  were  sold, 
and  if  the  insurer  had  known  the  truth  it 
would  have  rejected  the  application,  as  it  did 
a  few  days  after  receipt,  on  discovery  of  the 
truth,  the  insurer  was  not  liable  to  the  appli- 
cant's widow,  though  a  "binding  receipt"  for 
first  year's  premium  had  been  issued,  and  ap- 
plicant had  been  approved  by  the  insurer's 
medical  examiner  when  he  was  killed. — Indiana 
Nat.  Life  Ins.  Co.  v.  Maines.  214  S.  W.  820. 

Z.  FORFEITURE  OF  POUCT  FOB 
BREACH  OF  PROMISSORY  WAR- 
RANTT, COVENANT,  OR  CONDI* 
TION  SUBSEQUENT. 

(D)    Matterii    Relatlnpc    to    Property    or    In- 
terest Insftred. 

^=:93lli/2  (Tex.Civ.App.)  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  4874a,  providirs:  no 
breach  by  insured  of  a  warranty  or  condition  of 
a  fire  policy  snail  void  it  unless  contributing  to 
bring  about  destruction  of  the  property,  being 
a  remedial  statute,  should  be  liberally  construed 
to  effect  its  purpose.— Allemania  BMre  Ins.  Co. 
y.  Angier.  214  S.  W.  450. 

^=»327  (Tex.Civ.App.)  Warehousemen  were 
the  agents  of  the  owners  of  insured  goods  for 
the  purpose  of  storing  the  property,  and  the 
removal  by  them  of  the  property  was  in  law 
the  act  of  the  insured  owners,  in  so  far  as  the 
insurer  is  concerned.— AUemania  Fire  Ins.  Co. 
V.  Angier,  214  S.  W.  450. 

Removal  to  other  and  safer  storage  quarters 
by  warehousemen  with  whom  insured  com- 
munity property  of  husband  and  wife  was  stor- 
ed held  not  to  have  proximately  caused  or  con- 
tributed to  cause  the  fire  which  destroyed  the 
goods  in  the  new  quarters  within  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  4874a,  providing 
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that  no  breach  by  Insured  of  any -of  the  war- 
ranties, etc.,  of  any  fire  policy,  shall  Void  it 
unless  such  breach  contributed  to  bring  about 
the  destruction  of  the  property.— Id. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  4874a,  providing  no  breach  by  insured  of 
a  warranty  or  condition  of  a  fire  policy  shall 
void  it  unless  contributing  to  bring  about  de- 
struction of  the  property,  the  owners  of  house- 
hold goods,  in  storage,  and  insured  against  fire 
while  on  the  particular  premises,  and  not  else- 
where, could  recover  for  their  destruction  in 
premises  to  which  the  warehousemen  removed 
the  goods;  such  removal  by  insured  through 
their  agents  being  a  breach  of  "condition,"  and 
not  having  caused  the  loss. — Id. 

(B)   Nonpayjtteiit  of  Premlunia  or  Assesii- 
jaenta. 

^8»360(1)  (Tenn.)  In  an  action  on  an  accident 
insurance  policy,  a  claim  by  the  insurer  that 
premiums  had  not  been  paid  could  not  be  sus- 
tained, where  it  appeared  that  the  insurer's  lo- 
cal agent  had  extended  credit  to  insured,  paid 
the  premium  for  him,  and  charged  it  to  nim.— 
Watking  v.  United  States  Casualty  Co.,  214 
S.  W.  78. 

XI.  ESTOPPEIi,  WAIVEB,  OB  AOBEE- 
MENTS  AFFECTING  BIGHT  TO 
AVOID  OB  FOBFEIT  POUCT. 

^:»373(1)  (Tex.Civ.App.)  After  receiving  sev- 
eral notices  that  assessments  on  him  had  not 
been  paid,  the  holder  of  a  policy  in  a  mutual 
assessment  insurance  association  had  no  right 
to  continue  to  rely  on  the  agreement  of  the 
secretary  of  the  association  to  collect  assess- 
ments on  the  policy  holder  by  checks  on  the 
bank  account  of  a  brother-in-law  of  the  policy 
holder.— Hobson  v.  Wise  County  Home  Pro- 
tective Ass'n.  214  S.  W.  583. 

An  agreement  on  the  part  of  the  former  sec- 
retary of  a  mutual  assessment  insurance  as- 
sociation to  collect  assessments  on  a  policy 
holder  by  check  on  his  brother-in-law's  account 
did  not  justily  either  the  brother-in-law  or  the 
policy  holder  in  relying  on  the  arrangement  aft- 
er a  new  secretary  had  taken  ofilce  and  notified 
the  policy  holder  that  four  tfssessments  against 
him  had  not  been  paid.— Id. 
€;=»375(2)  (Ky.)  A  vacancy  clause  in  a  fire  in- 
surance policy  could  be  waived  by  the  words  or 
conduct  of  the  insurer's  agent,  authorized  to  so- 
licit insurance,  take  application,  deliver  the 
policy,  and  collect  premiums,  though  not  au- 
thorized to  issue  the  policy. — ^North  River  Ins. 
Co.  V.  Rawls,  214  S.  W.  925. 
^9388(2)  (Ky.)  A  vacancy  clause  in  a  fire  in- 
surance policy  could  be  waived  by  the  words 
or  conduct  of  the  insurer's  agent,  authorized 
to  solicit  insurance,  take  application,  deliver 
the  policy,  and  collect  premiums,  though  not 
authorized  to  issue  the  policy ;  and  such  a  waiv- 
er was  effected  where  the  agent  who  solicited 
insurance  stated  a  vacancy  permit  was  unneces- 
sary to  avoid  breach  of  vacancy  clauso,  but  that 
it  would  be  sufficient  to  leave  some  furniture. — 
North  River  Ins.  Co.  v.  Rawls,  214  S.  W.  925. 
^=3389(2)  (Mo.App.)  Insurer,  by  issuing  fire 
policy  and  accepting  and  retaining  premiums 
with  knowledge  that  insured  did  not  own  prop- 
erty, as  stated  in  his  application,  waivea  by- 
law provision  invalidating  policy  upon  insured's 
failure  to  state  his  interest  was  not  absolute. — 
Pearman  v.  Farmers'  Mut.  Fire  Ins.  Co.  of 
Chariton  County.  214  S.  W.  292. 
^=»390  (Tenn.)  In  an  action  on  an  accident  in- 
surance policy,  where  the  defense  was  inter- 
posed that  insurer  was  only  liable  for  a  pro- 
portionate part  of  the  loss  because  of  insured's 
failure  to  give  it  notice  that  other  insurance 
had  been  taken  out,  such  notice  held  waived 
by  failure  to  cancel  the  policy  and  collection  of 
premiums  after  knowledge  of  the  other  insur- 
ance.—Wat  kins  V.  United  States  Casuidty^Xo^i  ^ 
214  S.  W.  78.  Digitized  by  VjUOg^lC 
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Xn.  RI8K8  AHB  CAUSES  OF  LOSS. 

(B)  Accident  and  Heaitli  Inauranoe. 

^=>466  (Tex.Civ.App.)  Under  accident  policy 
insnring  against  bodily  injuries  inflicted^  "di- 
rectly and  independently  of  all  other  causes/' 
through  accidental  means,  if  disease  with  which 
insured  was  suffering  caused  apoplexy  result- 
ing in  insured's  death,  jor  if  injury  received  by 
insured  in  a  fall  concurred  with  such  disease 
m  causing  such  apoplexy,  the  insurance  com- 
pany was  not  liable,  but  was  liable  if  the  in- 
jury from  the  fall  was  the  sole  cause  of  the 
apoplexy.— Western  Indemnity  Co.  v.  Mac- 
Kechnie.  214  S.  W.  456. 

Xm.  EXTENT  OF  I^OSS  AND  IJABII> 
ITY  OF  INSUIIEB. 
(B)  Accident  and  Health  Insurance. 
^=5»527  (Tenn.)  Under  an  accident  insurance 
policy,  there  was  "loss  of  the  entire  sight  of 
one  eye,"  where  insured's  eye  became  incurably 
sightless  and  useless,  although  a  slight  light 
perception  still  remained.— Watkins  v.  United 
States  Casualty  Co.,  214  S.  W.  78. 

XIV.   NOTICE   AND   PROOF   OF   I<OSS. 

<@=>533  (Tenn.)  Provisions  in  accident  insur- 
ance policies  relative  to  the  time  within  which 
notice  of  loss  or  injury  must  be  made  must  be 
construed  according  tp  the  intention  of  the  par- 
ties and  against  the  insurer  where  such  con- 
struction does  not  violate  the  plain  provisions 
of  the  contract— Watkins  v.  United  States 
Casualtv  Co..  214  S.  W.  78. 
^=>539(1).  (Tenn.)  Where  two  accident  insur- 
ance policies  provided  that  '^written  notice  of  an 
injury  or  of  the  beginning  of  any  disability" 
must  be  given  within  40  days,  and  "within  21 
days  from  the  date  of  the  accident  or  injury," 
respectively,  an  Insured,  who  lost  an  eve  by 
accident,  but  did  not  know  the  extent  of  the  in- 
jury until  41  days  after  the  accident  complied 
with  the  terms  of  the  policies,  where  he  gave 
notice  within  40  and  21  days,  respectively,  from 
the  time  he  acquired  such  knowledge.— Wat- 
kins V.  United  States  Casualty  Co.,  214  S.  W. 
78. 

€s=>553(l)  (Mo.App.)  False  statement  in  proof 
of  loss  that  insured  was  owner  in  fee  of  insured 
property  ought  not  of  itself  to  avoid  policy, 
where  insurer  was  fully  aware  that  msured  was 
not  the  owner  in  fee.  and  hence  could  not  have 
been  misled  by  such  statement. — ^earman  v. 
Farmers'  Mut.  Fire  Ins.  Co.  of  Chariton  Coun- 
ty, 214  S.  W.  292. 

^=»558(4)  (Tex.CMv.App.)  Insurer,  by  declin- 
ing to  send  blanks  for  making  proofs  of  death, 
waived  compliance  with  provision  of  policy,  re- 
quiring such  proofs  of  death.— Northwestern 
Nat.  Life  Ins.  Co.  v.  Evans,  214  S.  W.  508. 

XVI.   BIGHT   TO   PROCEEDS. 

^=:>59l  (Mo.)  Where  insured  procured  a  life 
policy  payable  to  his  creditor  as  his  financial 
interest  might  appear,  and,  though  the  creditor 
had  already  taken  out  a  policy  on  insured's  life, 
Induced  the  creditor  to  pay  premium  on  the  pol- 
icy, held,  that  as  the  policy  taken  out  by  the 
creditor  would  not  be  sufficient  security,  the 
payment  of  premiums  as  well  as  the  interest  on 
the  debt  constantly  increasing  the  amount  of 
the  indebtedness,  the  creditor  acquired  a  vested 
interest  in  the  policy  procured  by  insured,  of 
which  insured  could  not,  by  directing  a  change 
of  beneficiary,  deprive  him;  and  hence  on 
death  of  insured,  though  he  had  changed  the 
policy  so  as  to  make  bis  wife  beneficiary,  the 
creditor  is  entitled  to  recover  in  so  far  as  the 
proceeds  of  the  first  policy  did  not  discharge 
the  indebtedness.— Bush  v.  Kansas  City  life 
Ins.  Co.,  214  S.  W.  175. 

Where  a  life  policy  stated  that  it  was  for 
the  benefit  of  a  creditor  of  the  insured  as  his 
financial  interest  might  appear,  it  was  unnec- 
essary that  the  creditor  have  possession  of  the 
policy  in  order   to  preserve   his  rights;    and 


whatever  change  the  insured  might  attempt  to 
make  in  respect  to  the  beneficiary  was  subject 
to  the  financial  interest  of  the  creditor  as  it 
might  appear.— Id. 

XVIII.   ACTIONS  ON  FOUCIES. 

^s»645(3)  (Mo.App.)  In  action  on  fire  policy 
insured  may  prove  waiver  by  insurer  of  by-law 
provision  as  to  requirements  of  application,  un- 
der general  allegation  of  fall  compliance.— -Pear- 
man  ▼.  Farmers'  Mut.  Fire  Ins.  Co.  of  Chariton 
County,  214  S.  W.  292. 

<e=:»646(3)  (Tex.CivJ^pp.)  Beneficiary  cannot 
recover  on  15-year  settlement  policy  giving 
insured  'share  in  profits  upon  maturity  of  15- 
year,  period  to  be  creditable  to  future  premi- 
ums, where  insured  had  defaulted  in  payment 
of  premium,  without  proof  of  the  value  of  policy 
at  time  of  insured's  death,  either  as  to  the  cash 
surrender  value  or  as  to  the  amount  of  prof- 
its earned  by  policy  and  apportionable  to  it, 
or  proof  of  whether  such  profits,  when  applied 
to  payment  of  future  premiums,  were  suflicient 
to  keep  insurance  in  force  at  date  of  insured's 
death.— Northwestern  Nat  Life  Ins.  Co.  v. 
Evans,  214  S.  W.  598. 

i@=»646(5)  (Ky.)  Under  Civ.  Ck)de  Prac.  §  526, 
as  to  the  burden  of  proof,  in  action  on  a  fire 
policy*  where  the  insurer  denied  liability  be- 
cause building  was  vacant  when  burned,  but 
plaintiff,  assignee  of  the  benefits  of  the  policy, 
avoided  the  answer  by  pleading  waiver  by  the 
insurer's  agent  of  the  vacancy  clause  of  the  poli- 
cy, the  court  properly  allowed  plaintiff  to  as- 
sume the  burden  of  proot— North  River  Ins.  Co. 
v.  Rawls,  214  S.  W.  925. 

«=>665(5)  (Tex.Civ.App.)  Evidence  held  suffi- 
cient to  warrant  finding  that  insured's  injuries 
resulted  through  accidental  means,  and  that 
such  injuries,  independently  of  other  causes, 
totally  disabled  insured,  and  caused  permanent 
paralysis,  and  finally  his  death.— Western  In- 
demnity Co.  ▼.  MacKedinie,  214  S.  W.  456. 
^=»665(8)  (Ky.)  In  an  action  on  a  fire  policy, 
defended  on  the  ground  that  the  building  was 
vacant  in  violation'  of  the  policy  when  burned, 
testimony,  tending  to  show  waiver  by  the.  in- 
surer's agent  of  the  vacancy  clause,  held  suffi- 
cient to  sustain  verdict  ^or  plaintiff,  assignee  of 
the  benefits  of  the  policy.— North  River  Ins.  Co. 
V.  Rawls.  214  S.  W.  925. 

€=>668(11)  (Tex.Civ.App.)  In  action  on  acci- 
dent policy,  whether  the  injuries  were  effected, 
directly  and  independently  of  all  other  causes, 
through  accidental  means,  or  whether  disease 
or  use  of  alcoholic  liquors  caused  or  contrib- 
uted thereto,  held  for  the  jury. — Western  In- 
demnity %Co.  V.  MacKechnie,.214  S.  W.  456. 
<&=>668(14)  (Tex.Civ.App.)  Whether  insured, 
at  time  of  executing  release  to  insurance  com- 
pany, was  competent  to  fully  comprehend  the 
nature  of  the  release  was  for  the  jury.— West- 
ern Indemnity  Co.  v.  MacKechnie,  214  S.  W. 
456. 

XX.   IfTTTUAIi   BENEFIT   INSITRANGE. 

(D)   Forfeiture   or  Saupcnslon. 

^=»750  (Mo.)  In  an  action  upon  a  life  insur- 
ance certificate,  defended  on  the  ground  of  in- 
sured's nonpayment  of  an  assessment,  void  as 
including  a  certain  tax,  held  that,  while  eauitieb 
are  not  available,  there  is  no  equity  in  the  de- 
fendant to  call  for  mitigation  of  the  legal  rules, 
although  the  tax  amounted  to  only  15  cents, 
since  equity  abhors  a  forfeiture.— Barber  v. 
Hartford  Life  Ins.  Co.,  214  S.  W.  207. 

(B)  Benefldarlea  and  Beneflta. 

^=>770  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  48.32,  naming  relatives 
who  may  be  made  beneficiaries  of  fraternal 
life  policies,  a  life  insurance  policy  in  favor  of 
one  who  has  no  insurable  interest  in  the  in- 
sured's life  is  against  public  policy,  and  will 
not  be  enforced  in  such  benenciarx>  favor. — 
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Hand  v.  Sovereign  Gamp,  Woodmen  of  the 
World,  214  S.  W.  718. 

(F)  Actions  for  Benefits. 

€s>8l5(l)  <Tex.Civ.App.)  A  complaint  on  fra- 
ternal benefit  policy  need  not  allege  that  bene- 
ficiary bad  an  insurable  interest  m  the  insur- 
ed's life,  since  the  lack  of  such  interest  is  a 
matter  of  defense.— Hand  v.  Sovereign  Gamp, 
Woodmen  of  the  World,  214  S.  W.  718. 

Where  plaintiff's  right  to  recover  on  a  life 
insurance  policy  did  not  depend  upon  whether 
defendant  was  an  ordinary  life  insurance  com- 
pany or  fraternal  benefit  association,  it  was 
unnecessary  for  the  petition  to  allege  what 
kind  of  life  insurance  the  defendant  was  au- 
thorized to  issue.— Id. 

In  suit  to  recover  on  a  fraternal  benefit  pol- 
icy, a  petition  alleging  that  jjolicy  was  in  de- 
fendant s  possession,  and  stating  its  substance 
and  effect,  held  sufficient.— Id. 

INTEREST. 

See  Evidence,  ^=^500;  Insurance,  ^=^591; 
Judges,  €=949,  51,  66;  Principal  and  Agent, 
^=»37;  Taxation,  «5s»528;  Trial,  «=»334; 
Vendor  and  Purchaser,  ^=s»351.o 

INTERPLEADER. 

See  Appeal  and  Error,  ^=^847. 

INTOXICATING  LIQUORS. 

See  Criminal  Law,  ^=>780;  Indictment  and  In- 
formation, €=>110,  114;  Insurance,  ®=»6(>8; 
Trial,  «=5>352. 

VI.   OFFENSES. 

^=»I46(6)  (T^.)  A  club  dispensing  intoxicat- 
ing liquors  to  members  and  guests  in  ^ood  faith 
is  not  engaged  in  the  business  of  sellmg  intox- 
icating liquors  in  violation  of  Pen.  Code  1911, 
art.  eil.— Country  Club  v.  State,  214  S.  W. 
296. 

X.  ABATEMENT  AND  INJUNCTION. 

^=^26 1  (Tex.)  Where  defendant  dnb  might 
lawfully  dispense  liquor  to  its  members  and 
guests  so  far  as  Penal  Laws  are  concerned, 
held,  that  the  state  was  ifot  entitled  to  restrain 
it  from  80  dispensing  the  same  on  the  ground 
that  such  was  not  within  its  corporate  pow- 
ers, since  a  corporation  may  transact  all  such 
subordinate  and  connected  matters  as  are,  if 
not  essential,  at  least  very  convenient  to  the 
due  prosecution  of  its  main  undertaking. — Coun- 
try Club  V.  State,  214  S.  W.  296. 

INVITATION. 

See  Carriers,  «=»321,  336.  . 

IRRIGATION. 

See  Waters  and  Water  Courses,  ^=9216. 

JITNEYS. 

See  Appeal  and  Error,  ®=>1056;  Railroads,  ^=> 
327,  350;   Trial,  <S=»253,  296. 

JUDGES. 

See  Appeal  and  Error,  €=3»1003;  Constitution- 
al Law,  ^=»46;  Judgment,  <®=»212;  Justices 
of  the  Peace;    Venue,  ^=»2. 

II.   SPEOIAI.  OR  SUBSTITUTE 
JUDGES. 

€=>I4  (Tex.Civ.App.)  Rev.  St  1911,  art.  1678, 
authorizing  election  of  a  special  judge  b^  the 
lawyers  attending  court  when  the  regular  judge 
is  unwilling  to  serve,  is  valid,  thougli  Const, 
art.  5,  §  7,  merely  authorizes  the  legislature 
to  provide  for  the  holding  of  a  conrt  when  the 
judge  thereof  is  absent,  disabled,  on  disqual- 
ified.—Dean  V;  Dean,  214  S.  W.  505. 


^=»I5(1)  (Tex.Civ.App.)  Where  the  regular 
judge  had  agreed  to  go  to  another  place  and 
aid  in  war  work,  expecting  to  be  absent  for 
some  time,  and  had  notified  the  clerk  to  have 
the  attorneys  elect  a  special  judge,  he  w»8 
**absent"  within  the  meaning  of  Rev.  St  1911, 
art.  1678,  authorizing  election  of  special  judge. 
—Dean  v.  Dean,  214  S.  W.  506, 

m.   BIGHTS,  POWERS,  DUTIES,  AND 
I.IABIUTIES. 

«=>25(2)  (Tex.Civ.App.)  The  fact  that  the 
regular  judge,  after  the  election  of  a  special 
judge,  merely  passed  through  the  courtroom 
without  intention  of  resuming  his  official  du- 
ties, did  not  terminate  his  absence  so  as  to 
invalidate  the  acts  of  the  special  judge.— Dean 
V.  Dean,  214  S.  W.  505. 

After  plaintiff  had  announced  ready  for  trial, 
and  the  special  judge  was  waiting  announce- 
ment by  defendant,  the  trial  had  begun,  so  that 
the  splecial  judge  might  proceed  therewith, 
though  the  regular  judge  returned  at  that 
time.— Id. 

IV.  DISQUAUFIOATION  TO  ACT. 

^=»49(1)  (Mo.)  A  trial  judge  much  vexed  by 
newspaper  articles  relating  to  the  case  and  un- 
complimentary to  him,  and  who,  concluding  that 
the  articles  were  inspired  by  the  attorneys  of 
the  state,  developed  strong  ill  feeling  toward 
them,  does  not  possess  the  unbiased  frame  of  • 
mind  essential  to  conduct  the  trial  with  com- 
plete impartiality.— State  ex  rel.  McAllister  v. 
Slate,  214  S.  W.  85. 

Where  the  record  and  evidence  show  bias 
and  prejudice  to  exist  in  the  mind  of  a  trial 
judge  in  the  trial  of  a  criminal  action,  to  an 
extent  which  will  preclude  a  fair  weighing,  of 
the  law  and  facts,  then,  no  matter  how  origi- 
nating, or  whether  warranted  or  unwarranted, 
prejudice  is  present  to  a  degree  forbidden  by 
common  law  and  Rev.  St.  1909,  §  5198,  to  trial 
judge.— Id. 

Mere  error  in  ruling  against  the  state  in  a 
criminal  prosecution  upon  a  question  of  law 
alone  is  not  sufficient  to  show  interest,  bias,  or 
prejudice  in  the  mind  of  the  trial  judge. — Id. 

No  man  ought  to  sit  in  judgment  of  his  own 
case.— Id. 

Rev.  St  1909,  8  5198,  providing  that  a  judge 
shall  be  deemed  incompetent  tor  try  a  criminal 
case  where  he  is  related  to  the  defendant,  ^in 
any  way  interested  or  prejudicial,  etc..  which 
statute  previously  came  from  Rev.  St.  1835,  p. 
486,  §  15,  then  a  change  of  venue  statute,  and  , 
Rev.  St.  1909,  §  3867,  providing  that  no  judge 
interested  in  any  suit  related  to  either  party  or 
who  has  been  counsel  in  the  suit  shaU  sit,  orig- 
inating from  1  Rev.  Laws  1825,  p.  277,  §  23, 
are  both  applicable  to  a  criminal  case  in  which 
the  trial  judge  is  prejudiced  against  the  stato. 
— Id. 

Criminal  trials  must  be  conducted  by  wholly 
disinterested  judges.— Id. 

^s>5l(l)  (Mo.)  If  objection  of  prejudice 
against  the  state  be  raised  in  a  case,  such  ob- 
jection must  be  raised  by  the  sworn  elected 
prosecuting  attorney  of  the  county  wherein  the 
cause  is  pending  or  by  the  attorney  general  of 
the  state;  such  officers  owing  the  same  duty  to 
both  state  and  defendant  in  the  trial  as  doos  the  * 
trial  judge.— State  ex  rel.  McAllister  v.  Slate, 
214  S.  W.  85. 

®=»5I(4)  (Mo.)  Where  the  proof  shows  that 
upon  a  trial  of  a  criminal  .case  against  S.  evi- 
dence of  other  similar  acts  was  admitted  in  a 
previous  case,  but  denied  in  the  case  of  8., 
where  reason  and  law  favored  admissibility 
more  than  in  the  other  case,  and  it  was  an- 
nounced that  such  ruling  would  be  made  before 
the  trial,  such  facts  when  added  to  other  thin|?8, 
are  circumstances  tending  to  show  prejudice 
in  favor  of  S.— State  ex  rel.  McAllister  v.  Slate, 
214  S.  W.  85. 

The  fact  of  existence  or  nonexistence  of  in-j 
terest  or  prejudice  of  the.  trial  Judge  cannot  ^Ip 
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left  for  determination  to  the  trial  judge's  con* 
science,  although  the  Legislature  has*  passed 
no  law  whicli  provides  details  of  practices  to 
govern  cases  where,  though  interest  and  preju- 
dice exist,  the  conscience  ,of  the  judge  has 
failed  to  move  him  aright.— Id. 
<^=»56  (Mo.)  A  trial  judge  who  has  not  volun- 
tarily disqualified  himself  may  lose  jurisdiction 
of  a  criminal  case  because  of  his  interest  or 
prejudice  therein  against  the  state.— State  ex 
rel.  McAlUster  v.  Slate,  214  S.  W.  85. 

JUDGMENT. 

See  Appearance,  ^=^9;  Constitutional  Law, 
^=s>88;  Criminal  Law.  ^=:»1211;  Dismissal 
and  Nonsuit,  ^=s>19,  26;  Execution;  Judges, 
^=^49;  Justices  of  the  Peace,  ^=:»135;  Lim- 
itation of  Actions,  <9=>41,  103,  124;  Us  Pen- 
dens, <S=s>13,  24;  Pleading,  (S=»34,  223. 

For  judgments  in  particular  actions  or  pro- 
ceedings, see  also  the  various  specific  topics. 

For  review  of  judgments,  see  Appeal  and  Er- 
ror. 

I.  NATURE  AND  ES8ENTIAI.8  IN  GEN- 
ERAI.. 

<S=»l7c9)  (Tex.Civ.App.)  The  provision  of 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art.  1852, 
requiring  the  citation  to  state  the  date  of  fil- 
,ing  of  plaintiff's  petition,  is  mandatory,  and 
a  citation  failing  to  give  the  date  of  the  peti- 
tion, or  incorrectly  stating  the  same,  is  in- 
sufficient to  support  a  judgment  by  default.— 
National  Ben  Franklin  Fire  Ins.  Co.  v.  Scott, 
214  S.  W.  604. 

^=»I7(10)  (Tex.Civ.App.)  Where  the  petition 
alleged  a  cause  of  action  against  a  foreign 
fire'  insurance  company  having  an  agent  in 
Texas,  said  agent  being  a  partnership,  a  re- 
turn reciting  service  of  citation  on  one  of  the 
partners  will  not  support  a  default  judgment; 
Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art.  1861, 
providing  for  service  upon  foreign  corpora- 
tions, stating  that  process  may  be  served  on  a 
president,  vice  president,  secretary,  treasurer, 
or  general  manager,  or  upon  any  local  agent, 
and  the  return  not  affirmatively  showing  that 
partner  served  was  a  local  agent— National 
Ben  FrankUn  Fire  Ins.  Co.  v.  Scott,  214  S. 
W.  604. 

VI.  ON   TBIAIi   OF    ISSUES. 

^    (A)    Rendition,   Form,    and    Reanlaites    In 
General. 

^=s>2l2  (Ark.)  A  circuit  judge  is  without  au- 
thority to  render  a  judgment  in  ordinary  pro- 
ceedings in  vacation. — ^Hilger  v,  J.  R.  Wat- 
kins  Medical  Co.,  214  S.  W.  49. 
(g=:»226  (Tex.Civ.App.)  Judgment  held  not  void 
for  lack  of  sufficient  description  of  land  involv- 
ed where  it  was  apparent  from  the  judgment, 
by  reversing  the  calls,  that  the  beginning  call  for 
Twenty-Third  street  was  a  mistake,  and  that 
Twentieth  street  was  meant— Pearson  v.  Lloyd, 
214  S.  W.  759. 

(C)    Conformity    to    Procens,   Pleadlnffa* 
•  Proofs,   and   Verdict    or   FlndiniffM. 

^=:»250  (Ky.)  In  administrator's  action  to  re- 
cover funds  left  by  decedent  with  defendant  for 
self-keeping  and  not  repaid  or  accounted  for, 
court  had  no  right  to  make  amount  due  a  lieu 
upon  a  house  and  lot  devised  to  defendant  which 
had  become  her  homestead,  or  order  defendant 
to  reconvey  house  and  lot  to  decedent's  heirs, 
where  will  had  been  duly  probated  and  house 
and  lot  were  not  involved  in  the  action.— McCor- 
mick  V.  Jones.  214  S.  W.  881. 
^=>256(1)  (Tex.Civ.App.)  It  is  court's  duty  to 
enter  judgment  in  accordance  with  findings  of 
jury,  even  though  they  are  unsupported  by  the 
evidence,  where  verdict  is  not  set  aside.— Pyle 
V.  Park,  214  S.  W.  052. 


VII.   ENTRY,    RECORD,    AND    DOCK- 
ETING. 

^=:»270  (Tex.Civ.App.)  The  rendition  of  a  judg- 
ment is  to  be  distinguished  from  the  entry 
thereof.— Boiight  v.  Waggoner,  214  S.  W.  680. 

Vm.   AMENDMENT,     CORRECTION, 
AND  REVIEW  IN  SAME  COURT. 

^=:»294  (Tex.tJiv.App.)  A  motion  to  correct  rec- 
ord of  judgment  is  not  an  "action,"  and  does 
not  raise  question  of  correctness  of  judgment 
on  the  merits;  the  only  issue  being  whether 
the  judgment  as  actually  rendered  was  ac- 
curately recorded.— Knight  v.  Waggoner,  214 
S.  W.  690. 

Where  answer  to  motion  to  correct  entry 
of  judgment  raises  issue  of  correctness  of 
judgment  on  the  merits,  and  court  actually 
hears  and  tries  issues  and  renders  judgment 
thereon,  the  proceeding  and  judgment  may 
properly  be  regarded  as  a  proceeding  in  an 
independent  action,  though  it  was  filed  in  and 
took  the  number  and  style  of  the  original  suit. 
—Id.  , 

^=>297  (Tex.Civ.App.)  An  error  in  the  minis- 
terial entry  of  the  judgment  may  be  subse- 
quently correoted  b^  a  proceeding  in  the  same 
case  on  the  initiative  of  the  court  or-  a  mo- 
tion of  the  parties;  the  power  to  correct  the 
record  existing  in  the  court,  not  by  reason  of 
continued  jurisdiction  over  the  subject-matter, 
but  by  virtue  of  its  continuing  power  over  its 
record.— Knight  v.  Waggoner,  214  S.  W.  690. 
^=9 299(1)  (Tex.Civ.App.)  Upon  adjournment 
of  term,  the  jurisdiction  or  power  of  the  court 
over  judgment,  rendered  during  the  term,  on 
its  merits  is  exhausted.— Knight  v.  Waggoner^ 
214  S.  W.  690. 

IX.  OPENING   OR  VAdATING. 

<S=:»338  (Tex.Civ.App.)  That  defendant  had 
the  right  to  make  motion  for  new  trial  or  ap- 
peal from  judgment  did  not  preclude  her  from 
instituting  separate  action  to  set  aside  the 
judgment,  where  such  motion  or  appeal  would 
have  brought  up  for  review  only  irregularitiea, 
and  would  not  have  Kone  to  the  real  merits  of 
her  case.— Knight  v.  Waggoner,  214  S.  W.  690. 
^=9342(1)  (Ark.)  Judgment  became  final  *  on 
adjournment  of  term  at  which  it  was  rendered^ 
and  court  had  no  further  control  or  jurisdic- 
tion over  it,  except  by  nunc  pro  tunc  pro- 
ceedings, to  make  the  record  speak  the  truths 
or  to  modify  or  vacate  judgment  or  grant  new 
trial  upon  statutory  grounds,  under  Kirby's 
Dig.  §§  4431,  6220.— Baxley  v.  Watson,  214  S. 
W.  67. 

^=:>342(1)  (Tex.Civ.App.)  A  judgment  can  be 
set  aside  after  adjournment  of  term  only  in  an 
independent  action  brought  for  that  purpose. — 
Knight  V.  Waggoner,  214  S.  W.  690. 

X.   EQUITABLE  RELIEF. 
(B)  Jurisdiction  and  Proceeding. 

(@=s»460(l)  (Tex.Civ.App.)  In  order  to  have  a 
final  judfrment  vacated  or  set  aside  at  a  subse- 
quent term,  the  petition  must  disclose  some 
legal  or  equitable  ground  for  the  granting  of 
such  relief.— Skinner  v.  Waits,  214  S.  W.  S44. 

XI.  COLLATERAI.  ATTACK. 
(A)  Jndirments  Inapeacbable  Collaterally* 
(&=»470  (Tex.Civ.App.)  On  collateral  attack  up- 
on a  judgment  as  not  disposing  of  a  defend- 
ant, it  will  be  presumed  that  some  disposition 
of  him  satisfactory  to  the  court  was  made. — 
Conner  v.  McAfee,  214  S.  W.  646. 

(B)  Grounds. 

€=>486(1)  (Tcx.Civ.App.)  W^here  a  domestic 
court  of  general  jurisdiction  has  acquired  ju- 
risdiction of  the  parties  and  subject-matter,  ita 
judgment,  unless  reversed  or  annulled  in  some 
manner  provided  by  law.  or  unless  absolutely 
void,   cannot   be   successiully   attacked   or   im- 


1047  '  INDEX-DIGEST 

For  CAMS  In  l>cc.DI«.  4k  Am.I>lf .  Kej-No.8eriet  A  Indexes  lee  aame  topic  and  KBT-NOfBEB 


Judsment 


peached  by  parties  thereto,  or  their  pfcrivies,  in 
any  collateral  proceeding.— Pearson  v.  Lloyd, 
214  S.  W.  759. 

^=:»50l  (Tex.Civ^App.)  Judgment  of  court  hav- 
ing jurisdiction  of  subject-matter  and  parties 
is  not  absolutely  void  regardless  of  how  errone- 
ous such  judgment  or  how  irregular  the  proceed- 
ings leading  to  it  might  have  oeen.— Pearson  v. 
IJoyd.  214  S.  W.  759. 

(@=s»503  (Tex.Civ.App.)  Collateral  attack  on  a 
judgment  for  insufficiency  of  the  pleadings  can- 
not be  sustained,  eveii  though  the  judgment 
granted  more  relief  than  was  demanded,  which 
did  not  render  it  void. — Conner  v.  McAfee,  214 
S.  W.  646. 

(@=s»5D3  (Tex.Civ.App.)  That  petition,  in  action 
by  temporary  administratrix,  did  not  affirma- 
tively^ show  her  authority  from  probate  court 
to  bring  suit,  docs  not  render  judgment  for  ad- 
ministratrix subject  to  collateral  attack  upon 
ground  that  court  was  without  jurisdiction,  not- 
withstanding Vernon's  Sayles*  Ann.  Civ.  St 
1914,  art.  3302,  the  judgment  being  a  judicial 
determination  that  court  had  jurisdiction.— 
l»earson  v.  Lloyd,  214  S.  W.  759. 

(C)  Proceedinar** 
®=»5I8  (Tex.Civ.App.)  In  an  action  to  recover 
land,  where  answer  set  up  judgment  as  res  ad- 
judicata.  plaintiffs'  supplemental  petition,  alleg- 
ing invalidity  of  judgment  for  purpose  of  avoid- 
ing such  defense,  held  a  collateral  and  not  a  di- 
rect attack.— Pearson  v.  Lloyd,  214  S.  W.  759.  ^ 

Xn.  CONSTRUCTION  AND  OPERA- 
TION IN  GENEBAI.. 

^=»527  (Ark.)  In    action    involving    issue    of 
whether  parol  evidence  was  admissible  to  ex-  j 
plain  written  contract,  court's  statement  and  • 
judgment  held  to   show  that  court  construed 
contract  as   written  without   consideration   of 
parol  evidence.— Johnson  v.  Missouri  Pac.   R.  i 
Co.,  214  S.  Vf,  17. 

XIV.   CONCLUSIVENESS    OF    ADJUDI- 
CATION. 
(B)   Persons   Conolnded.  i 

<g=>668(l)  (Tex.Cnv.App.)  All     parties     in     re- 
ceivership suit  are  bound  by  judgment  therein. ! 
— Francklow  v.  Ullmann,  Stem  &  Krausse,  214  i 
S.  W.  797.  ^      j 

C=»675(l)  (Tex.Civ.App.)  If  a  necessary  par- 
ty, for  whose  use  and  benefit  plaintiff  assumed 
to  sue,  were  personally  present  at  trial  of  the 
suit,  directing  the  suit  as  far  as  it  affected  his 
interests,  judgment  therein  would  bind  *him. —  , 
Perkins  v.  Terrell.  214  S.  W.  551.  I 

^=:»682(1)  (Tex.  Civ.  App.)  Judgment  against 
plaintiffs  in  trespass  to  try  title,  with  its  effect 
of  divesting  them  of  whatever  title  they  have 
at  the  time,  is,  under  Rev.  St.  art.  7758,  bind- 
ing on  all  who  thereafter  deraign  title  through 
them.— Woodley  v.  Hecknell,  214  S.  W.  932.  j 
(g=:»702  (Tex.(5iv.App.)  As  the  state  is  not  a 
party  to  suit  against  those  to  whom  it  had  giv- 
en permits  under  Acts  35th  Leg.  c.  83  (Ver- 
non's Ann.  Civ.  St.  Supp.  1918,  arts.  5904- 
5994 w),  to  explore  for  oil  on  lands  claimed  to 
belong  to  the  state,  judgments  rendered  in 
such  suits  will  not,  under  Rev.  St.  1911,  art. 
5432,  be  binding  against  the  state,  the  statute 
being  limited  to  judgments  rendered  in  suits 
between  owners  of  older  surveys  and  purchas- 
ers from  the  state;  hence  suit  by  the  state  to 
enjoin  plaintiffs  in  such  suits  from  proceeding 
or  drilling  on  the  boundary  line  will  not  be 
dismissed  on  the  theory  that  the  state  would 
be  bound  by  judgments  in  the  previous  suits. 
— Prnirie  Oil  &  Gas  Co.  v.  State,  214  S.  W. 
363. 

^=s>712  (Tex.Civ.App.)  Judgment,  in  suit  to 
remove  cloud  from  title  by  S.  against  the  un- 
known heirs  of  F.  and  R..  in  terms  simply  vest- 
ing title  in  S.,  was  not.  in  tn^spass  to  try  title 
by  S.'s  grantee  against  a  third  person,  evidence 
of  the  facts  recited  in  S.'s  petition,  that  by  lost 


deeds  F.,  patentee  of  the  land,  had  conveyed 
to  R.,  and  R.  had  conveyed  to  L.,  grantor  of 
S.— that  is,  that  L.  had  acquired  title— though, 
if  lapse  of  time  was  sufficient  to  justify  the  pre- 
sumption that  F.  was  dead  when  S.'a  suit  was 
filed,  the  judgment  would  be  prima  facie  evi- 
dence of  title  in  S.— Woodley  v.  Becknell,  214 
S,  W.  932. 

(C)   Matters  Conclnded. 

€=^36  (Tex.Civ.App.)  A  decision  as  to  title 
not  involving  boundaries  is  not  res  adjudicata 
in  a  suit  to  establish  boundaries  not  involving 
title.— Benavides  v.  State,  214  S.  W.  568. 
<S=»743(2)  (Tex.CivApp.)  Action  to  recover 
land  was  barred  as  to  the  whole  of  the  land 
by  former  judgment  though  at  time  of  former 
action  plaintiffs  claimed  title  to  only  a  half  in- 
terest, the  other  half  interest  having  been  sub- 
sequently conveyed  to  them,  where  the  beneficial 
tide,  as  between  owner  of  such  half  interest  and 
plaintiffs,  was  in  plaintiffs,  the  former  holding 
legal  title  for  plaintiffs.— Pearson  v.  Lloyd,  214 
S.  W.  759. 

XVX  JUDGMENTS  IN  REBI. 

^=s>803  (Tex.Civ.App.)  Where  a  defendant  was 
I  duly  cited  by  personal  service  outside  of  the 
,  state,  and  did  not  appear,  but  made  default,  a 
judgment  which  foreclosed  the  vendor's  lien 
securing  the  notes  sued  on  as  to  such  defend- 
ant was  a  judgment  in  rem;  the  only  judgment 
which  the  court  could  have  rendered  as  to  him, 
and  disposed  of  him  and  his  rights,  divesting 
him  of  all  interest  in  the  land.— Conner  v.  Mc- 
Afee, 214  S.  W.  646. 

XIX.  SUSPENSION,  ENFORCEMENT, 
AND   REVIVAL. 

^=»870(1)  (Mo.)  Scire  facias  to  revive  a  judg- 
ment is  not  an  original  action,  but  a  contin- 
uation of  a  former  proceeding,  and  ancillary 
thereto,  being  in  effect  but  the  application  of 
plaintiff  to  the  court  for  execution  on  a  judg- 
ment about  to  become  dormant,  and  it  is  not 
necessary  that  the  writ  be  applied  for  by  pe- 
tition, though  it  may  be.— Beattie  Mfg.  Co.  v. 
Gerardi,  214  S.  W.  189. 

Where  the  nominal  or  Record  plaintiff  in 
scire  facias  to  revive  a  judgment  has  no  in- 
terest in  the  subject-matter,  but  use  plaintiffs 
have  or  claim  to  have  ontire  title,  both  legal 
and  equitable,  and  have  the  unrestricted  right 
to  control,  and  do  control,  the  procedure,  al- 
though in  the  name  and  guise  of  the  fictitious 
nominal  plaintiff,  they  may  be  deemed  the 
"parties  plaintiff,"  and  their  capacity  to  sue 
and  their  interest  in  the  subject-matter  chal- 
lenged as  that  of  other  plaintiffs. — Id. 
€=»870(6)  (Mo.)  The  practice  in  Missouri  is 
to  regard  the  writ  of  scire  facias  to  revive  a 
judgment  as  the  first  pleading  on  the  part  of 
plaintiff,  which  might  be  demurred  to  for  in- 
sufficiency, or  otherwise,  or  answered,  and  is- 
sues formed  as  in  other  cases.— Beattie  Mfg 
Co.  V.  Gerardi,  214  S.  W.  189. 

Averment  of  writ  of  scire  facias,  to  revive 
a  judgment  in  favor  of  a  decedent,  that  de- 
cedent had  died  lea\dng  a  last  will,  of  which 
the  use  plaintiffs  were  executrices.  held  suffi- 
cient averment  of  the  use  plaintiffs'  represen- 
tative capacity,  in  the  absence  of  special  de- 
murrer or  motion  to  make  definite  and  cer- 
tain.—Id. 

^General  denial  to  writ  of  scire  facias  to  re- 
vive a  judgment  for  decedent,  the  writ  being 
for  the  benefit  of  his  executrices,  the  use 
plaintiffs  held  not  to  put  their  representative 
character,  that  is,  their  legal  capacity  to  sue, 
in  issue;  the  plea  to  the  merits  of  the  general 
issue  .unquestionably  admitting  plaintiffs'  rep- 
resentative capacity  and  their  right  to  insti- 
tute and  maintain  suit. — Id. 

In  scire  facias  by  executrices  to  revive  a 
judgment  in  favor  of  their  decedent,  in  the  ad- 
mission of  record  by  the  pleadings  that  plain- 
tiffs had   the  right  to  institute  and  maintain 
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the  suit  as  executzices  was  comprehended  the 
necessary  legal  inference  that  they  had  been 
granted  letters  testamentary  by  a  probate 
court  in  Missouri  having  jurisdiction,  and  the 
court  would  no.t  have  heard  evidence  to  the 
contrary,  or,  if  admitted,  should  have  disre- 
garded it.— Id. 

If  defendant,  in  a  writ  of  scire  facias  sued 
out  by  executrices  to  revive  a  judgment  in 
favor  of  their  decedent,  intended  to  deny  the 
representative  capacity  in  which  plaintiffs 
sued,  in  that  they  were  foreign  executrices, 
she  should  have  made  a  special  denial  of  the 
allegations  of  the  petition  and  writ  in  the  na- 
ture of  a  plea  in  abatement,  and  after  plain- 
tiffs had  closed  their  case  the  trial  court  ex- 
ercised a  sound  discretion  in  refusing  to  per- 
mit filing  of  an  answer  putting  in  issue  for  the 
first  time  plaintiffs'  capacity  to  sue.— Id. 

XXII.   PLEADING  AND  EVIDENCE  OF 

JXIBGMENT   AS   ESTOPPEL  OB 

DEFENSE. 

<g=>95l(3)  (Tex.Civ.App.)  In  action  involving 
validity  of  judgment  set  up  as  res  adjudicata, 
claimed  by  plaintiffs  to  be  void  for  insufficiency 
of  description,  where  it  was  apparent  by  revers- 
ing calls  that  Twentieth  street  was  the  begin- 
ning call  instead  of  Twenty-Third  street,  as 
recited  in  Judgment,  and  where  description  stat- 
ed the  land  to  be  part  of  certain  tract,  evidence 
that  Twenty-Third  street  did  not  touch  such 
tract  held  admissible.— Pearson  v.  Lloyd,  214 
S    W    759 

JUDICIAL  SALES. 

See  Dower,  ^=>46;  Execution,  ^=s>221,  275, 
276,  311;  Limitation  of  AcUons,  «=s>41,  103; 
Trial,  ^=s>29.    • 

JURISDICTION. 

See  Criminal  Law,  ^=s»101. 

JURY. 

See  Appeal  and  Error,  ^=:»968;   Criminal  Law, 
»     <&=>304,  510%,  85Sfcr^67.  918,  1144,  1166%; 
New  Trial,  <g=>44,  47,  140;   Obstructing  Jus- 
tice, <S=»11;    Stipulations,  «=»14;  Trial,  ^=> 
108%,  323.         -^ 

rV.   SDMMONHfG,  ATTENDANCE.  DIS- 
CHARGE,  AND  COMPEN- 
SATION. 

^80  ^ex.Cr.App.)  That  out  of  500  persons 
named  m  the  special  venire  list  only  200  men 
were  summoned,  and  approximately  100  excus- 
ed for  good  cause,  leaving  only  about  100  men 
from  which  to  select  a  jury,  does  not  show 
want  of  diligence  justifying  quashal  of  the 
writ  on  that  ground. — Jones  v.  State,  214  S. 
W.  322. 

In  the  absence  of  proof  of  lack  of  sufficient 
diligence,  accused  must  show^  to  require  quash- 
al of  the  venire  for  nonservice  on  part  of  the 
list,  that  the  number  of  jurors  available  under 
the  venire  was  insufficient  to  enable  him  to 
obtain  an  impartial  jury. — Id. 
<8=>82(3)  (Tex.Cr.App.)  Where  accused  re- 
quested the  court  to  direct  the  sheriff  to  con- 
tinue his  efforts  to  summon  the  men  desig- 
nated on  the  special  venire  panel  who  had  not 
been  served,  he  cannot  justly  complain  of  the 
service  by  the  sheriff  of  all  men  found  on  the 
list,  including  those  taken  from  the  list  of 
summoned  jurors  in  response  to  accused's  mo- 
tion to  quash  on  the  ground  they  were  irregu- 
larly served.— Jones  v.  State,  214  S.  W.  322. 

The  court  was  not  required  to  sustain  ac- 
cused's motion  to  quash  special  venire,  relat- 
ing to  jurors  irregularly  served,  but  present 
in  court  in  obedience  to  the  venire  writ— Id. 

V.   COMPETENCY  OF  JUBORS,  CHAL- 
LENGES.  AND   OBJECTIONS. 

^=»85  ^lo.App.)  The  trial  court  enjoys  a 
large  discretion  with  respect  to  challenges  to 


jurora  on  their  voir  dire  examination.— Ken- 
nelly  V.  Kansas  City  Rys.  Co.,  214  S.  W.  237. 
^=s>97(4)  (Mo.App.)  In  a  personal  inj  cry  ac- 
tion against  a  street  car  company,  where  a  ju- 
ror on  his  voir  dire  examination  stated  that 
he  had  hurt  his  hand  while  boarding  one  of 
the  company's  cars,  that  he  told  a  doctor  to 
whom  he  was  sent  by  the  company's  superin- 
tendent he  should  have  $50;  that  nothing  was 
done,  and  that  he  was  sore  at  the  ti^e,  but 
added  that  he  was  not  prejudiced  against  the 
company  at  time  of  trial  and  could  do  it  jus- 
tice, the  challenge  was  properly  overruled. — 
KenneUy  v.  Kansas  City  Rys,  Co.,  214  S.  W. 
237. 

<e=>97(4)  (MoJLpp.)  Where  juror  said  tlat,  ow- 
ing to  his  acquaintance  with  one  of  defendant's 
counsel,  he  would  feel  embarrassed  to  sit  in  the 
case  and  might  be  inclined  to  favor  defendant 
because  of  friendship  with  his  counsel,  sustain- 
ing plaintiff's  challenge  of  such  juror  for  cause 
was  not  a  palpable  abuse  of  the  trial's  ?ourt*s 
discretion,  although,  in  answer  to  defendant's 
counsel's  question  whether  regardless  of  such 
matters  the  juror  could  give  a  fair  and  im- 
partial verdict,  the  juror  replied,  **I  think  I 
could."— Bright  v.  Sammons,  214  S.  W.  425. 
^=^116  (Tex.Cr.App.)  There  was  no  merit  in 
defendant's  motion  to  quash  array  and  jury 
panel,  on  ground  that  tlie  trial  court,  on  de- 
fendant's objection  that  he  had  not  been  al- 
lowed two  days  after  arrest  to  file  written 
pleadings,  etc.,  reset  his  case  for  the  week 
following,  and  directed  jurors  present  and  reg- 
ularly drawn  to  report  back  tor  duty  on  the 
following  Monday,  which  they  did,  with  some 
exceptions  properly  filled  by  talesmen  sum- 
moned by  the  sheriff  under  the  court's  direc- 
tion.—Halbadier  V.  State,  214  S.  W.  349. 
^=>I33  (Mo.App.)  Usually  the  disposal  of  a 
challenge  of  a  juror  for  cause  la  a  matter 
largely  in  tbp  sound  discretion  of  the  trial 
court,  albeit  a  reviewable  discretion  and  one 
that  must  be  exercised  without  palpable  abase. 
—Bright  V.  Sammons,  214  S.  W.  425. 


JUSTICES  OF  THE  PEACE. 

1  and  Error,  ^=s 
TrUl,  <Q=»262. 


See  Appeal  and  Error,  ^=s»639,  714;   Evidence, 
^=»111;    —  •  '     - 


IV.   PROCEDURE    IN   CIVH.    CASES. 

^=»87(9)  (Ky.)  Where  final  judgment  in  a  suit 
wherein  garnishment  had  been  issued  bad  been 
fully  satisfied,  the  justice  of  the  peace  was  with- 
out jurisdiction  to  issue  alias  attachment,  and 
for  so  doing  was  liable  to  the  judgment  debtor 
for  any  damages  actually  resulting,  and  if  the 
act  was  done  maliciously  he  was  also  liable  for 
exemplary  damages.— Samuels  v.  Davis,  214  S. 
W.  904. 

Where  a  justice  of  the  peace  issued  an  alias 
attachment  against  a  judgment  debtor  and  his 
garnished  employer,  when  in  fact  the  judgment 
had  been  satisfied,  doing  so  without  probable 
cause  and  wrongfully,  the  judp^ment  debtor  was 
entitled  to  recover  of  the  justice  at  least  nomi- 
nal damages,  but  no  more,  in  the  absence  of 
proof  of  actual  injury,  unless  malice  waa  shown, 
— Id. 

The  act  of  a  justice  of  the  peace  in  wron^j- 
fuUy  issuing  against  a  judgment  debtor  and  his 
garnished  employer,  at  a  time  when  the  judg- 
ment had  been  satisfied,  an  alias  attachment  for 
$12.30  through  mistake  of  both  law  and  fact, 
unattended  by  circumstances  indicating  actual 
malice,  particularly  where  he  corrected  the  mis- 
take as  soon  as  his  attention  was  called  to  it, 
and  before  actual  injury  had  resulted  to  the 
judgment  debtor,  held  not  such  an  act  aa  to  war- 
rant an  inference  of  malice.— Id. 

In  an  action  against  a  justice  of  the  peace  by 
a  judgment  debtor  against  whom  and  his  gar- 
nL.hed  employer  the  justice  had  wrongfully 
issued  an  alias  attachment  when  the  judgment 
was  in  fact  satisfied,  even  if  malice  on  the  part 
of  the  justice  was  inferable  from  his  mere  act 
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in  issning  the  attachment  under  mistake,  wbeth< 
er  or  not  the  act  was  malicious  was  a  question 
of  fact  for  the  jury.—Id. 

^3:>  135(4)  (Tex.Civ.App.)  Defendant  in  an  ac- 
tion before  a  justice  of  the  peace  is  not  enti- 
tled, in  his  writ  to  enjoin  the  issuance  of  exe- 
cution upon  a  judgment  in  such  action  adverse 
to  him,  to  relief  from  any  defects  complained 
of  in  the  judgment  which  could  have  been  cor- 
rected either  by  motion  before  the  justice  to 
correct  the  judgment  or  by. an  appeal.— Race 
V.  Decker,  214  S.  W.  709. 

V.   REVIE^W   OF   PROCCXnOINOS. 
(A)  Appeal  and  Brror. 

<gs>l74(l)  (Mo.App.)  The  joint  owners  of  a 
private  telephone  line  in  a  dilapidated  condi- 
tion, and  banging  into  a  field  so  that  it  stran- 
?;led  a  colt,  were  joint  tort-feasors,  each  liable 
or  the  damages  to  the  owner  of  the  colt,  who 
had  the  right  to  sue  all  or  any  one  or  more  ol 
them,  under  Rev.  St.  1909.  §  1734,  so  that  the 
bringing  in  of  new  defendants  by  amendment 
in  the  circuit  court  after  trial  in  the  justice 
court  was  unnecessary  to  a  complete  deter- 
mination of  the  case.— Hendrix  v.  Corning,  214 
S.  W.  253. 

<&=5>I76(1)  (Tex.Civ.App.)  Under  Rev.  St.  arts. 
2361,  2400,  providing  that  procedure  in  justice 
court  shall  be  the  same  as  in  the  county  court, 
except  that  the  justice  shaU  not  deliver  any 
charge,  it  is  permissible  for  the  county  court  to 
deliver  a  general  charge  in  a  case  appealed  from 
justice  court,  but  where  such  charge  is  waived 
by  both  parties,  the  county  court  alter  refusing 
their  requested  peremptory  charges,  may  in  its 
discretion  refuse  to  permit  defendant's  counsel 
to  read  a  decision  to  the  jury.— Hedrick  v.  Mc- 
Lauehlin,  214  S.  W.  985. 
<&=»I78  (Tex.Civ.App.)  Under  Rev.  St.  arts. 
2361,  2400,  providing  that  procedure  in  justice 
court  shall  be  the  same  as  in  the  county  court, 
except  tiiat  the  justice  shall  not  deliver  any 
charge,  it  is  permissible  for  the  county  court  to 
deliver  a  general  charge  in  a  case  appealed 
from  justice  court.— Hedrick  v.  McLaughlin, 
214  S.  W.  985. 

LANDLORD  AND  TENANT. 

See  Appeal  and  Error,  ^=^882;  Brokers,  ^=s> 
94,  106;  Corporations,  «=»30:  Fixtures,  <&=» 
27;  Frauds,  Statute  of,  «=»84;  Highways, 
^=»153;  Homestead,  ^=»81;  Homicide.  ^=> 
156;  Mines  and  Minerals,  «=>58,  73,  77,  78, 
79;  Partnership,  ^=:»55;  Receivers.  ^=»98; 
Replevin«<S=Pl25;  Stipulations,  «=»14;  Trial, 
^=>6,  29. 

rV.  TEBM8  FOR   T£ARS.     . 
(D)  Tevrntaatioii. 

^=s>|lO(l)  (Tex.Civ.App.)  Landlords  were  au- 
thorized to  take  possession  of  premises  upon 
abandonment  thereof  by  tenants.— Alsbury  v. 
Linville,  214  S.  W.  492. 

^s»i  12(1)  (Mo.)  Since  waiver  cannot  be  present 
as  a  matter  of  law  where  the  facts  show  full  re- 
liance at  all  times  on  a  situation  which  nega- 
tives and  contradicts  any  intention  to  waive, 
evidence  *eW'  not  to  show  waiver  of  forfeiture 
of  a  lease  by  the  receivership  of  the  tenant 
merely  because  the  receiver  was  allowed  for 
one  month  to  occupy  the  premises  as  a  tenant 
from  month  to  month.— Gary  Realty  Co.  v. 
Kelly,  214  S.  W.  92. 

VII.  PREMISES  AlfP   ENJOYMENT 
/  ANB  USE  THEREOF. 

(B>  Poaaesalon,  Enjoyment,  and  Use. 

^=s>l32(2)  (Tex.Civ.App.)  In  tenant's  action 
against  landlord  for  entering  rented  premises 
and  converting  tenant's  personal  property, 
held,  under  the  evidence,  that  landlords  were 
Warranted  in  believing  that  the  premises  bad 


been  abandoned.—Alsbuiy  y.  Unville,  214  S. 
W.  492. 

.  In  tenants*  action  against  landlord  for  enter- 
ing rented  premises  and  converting  tenants* 
gersonal  property,  evidence  held  to  warrant 
nding  that  premises  had  been  abandoned  and 
that  tenants*  claim  that  they  had  not  abandon- 
ed premises  was  an  afterthought  to  bolster  up 
a  suit  for  damages.— Id. 

(D)  Repairs,   Insnranoe,   and    Improve* 
uents. 

^=»  157(4)  (Ark.)  An  extension  of  time  within 
which  a  tenant  might  remove  a  barn  erected 
by  him  on  his  landlord's  property  ^eld>  not 
void  for  want  of  consideration,  since  the  detri- 
ment which  would  have  resulted  to  the  ten- 
ant in  the  loss  of  his  ri^ht  to  remove  the  barn 
by  reason  of  the  extension  of  time,  if  not  en- 
forced, was  sufficient  to  support  the  extension. 
— Vanhooser  v.  Gattis,  214  S.  W.  44. 
(@=s»f6l(2)  (Tex.Civ.App.)  Landlords,  in  taking 
possession  of  abandoned  premises,  are  required 
to  safely  care  for  property  left  in  premises  by 
tenants.— Alsbury  v.  Linville,  214  S.  W.  492. 

Where  landlords,  upon  abandonment  of  prem- 
ises, retook  possession  and  removed  personal 
belongings  of  tenants  found  therein  to  their 
own  home  without  intent  to  appropriate  the 
satoe,  and  so  held  the  property  subject  to  ten- 
ants* order,  they  were  not  guilty  of  conversion 
of  such  belongings.— Id. 

(IS)   Injaries  from  Danveroiis  or  Defective 
Condition. 

®=:»I69(4)  (Mo.)  Where  bank  occupied  a  por- 
tion of  its  building  for  a  period  of  11  years, 
during  all  of  which  time  building  had  been 
used  by  lessee  athletic  club  as  a  dormitory,  it 
became  the  duty  of  the  bank  to  comply  with 
Rev.  St.  1909,  $  10668,  and  Rev.  Code  St 
Louis,  §  421,  as  to  providing  fire  escapes, 
and,  when  sued  for  Injuries  to  a  guest  of  the 
club,  evidence  of  knowledge  of  the  use  of  the 
building  was  not  necessary. — Ranus  v.  Boat- 
men's Bank,  214  S.  W.  156. 
®=»I69(11)  (Mo.)  In  action  against  owner  of 
building  used  as  a  social  and  athletic  club,  for 
damages  due  to  the  death  of  plaintiff's  father, 
resulting  from  building  being  destroyed  while 
father  was  sleeping  in  a  room  assigned  to  him 
after  registering  at  the  club,  violation  of  Rev.  St 
1909,  ;  106C8,  and  Rev.  Code  St  Louis,  §  421, 
providmg  for  fire  escapes,  being  relied  on,  heldt 
a  case  was  made  for  jury.— Ranus  v.  Boatpien's 
Bank,  214  S.  W.  156. 

LARCENY. 

See  Criminal  Law,  <&=>29,  493,  507,  511,  7S4, 
1173;  Embezzlement,  ®=»44;  False  Pre- 
tenses, <©=»12,  20,  22,  49. 

I.  OFFENSES   AND    RESPONSIBUITY 
THEREFOR. 

<g=>l4(l)  (Tex.Cr.App.)  Under  Pen.  Code  1911, 
art.  1332,  the  acquisition  of  the  possession  oi 
property  by  false  pretext  is  **theft,"  if  done 
with  the  intention  to  appropriate,  followed  by 
an  appropriation.—Gordon  v.  State,  214  S.  W. 
980. 

Where  defendant's  accomplice  called  com* 
plainant's  attention  to  the  fact  that  defendant 
was  in  the  act  of  picking  up  a  pocketbook,  and 
it  was  agreed  that  the  contents  of  the  pocket- 
book  be  divided  equally  between  the  three,  and 
defendant  represented  that  the  podketbook  con- 
tained a  $500  bill  and  a  $100  bill,  and  that  it 
was  necessary  to  have  additional  money  to 
make  change,  so  that  the  division  might  be  ef- 
fected, and  complainant  delivered  $200  to  de- 
fendant, defendant  remarking,  "You  wiU  get 
your  money  back  and  the  $200,"  the  S200  being 
appropriated  by  the  defendant  and  his  accom- 

?lice,  the  offense  was  "theft,"  under  Pen.  Cojelp 
911,  art  1332,  and  not  "swindling."— Id.    3 
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n.  PROSECITTION  AND  PUNISHMENT. 

(B)  ESvldence. 

^=s>59  (Ky.)  Evidence  on  prosecution  for  steal- 
ing chickens  held  to  authorize  finding  that  they 
were  worth  less  than  $2.— Saylor  v.  Common- 
wealth, 214  S.  W.  826. 

(C)   Trial  and   Review. 

^=»79  (Ky.)  Evidence  on  prosecution  for  steal- 
ing chickens  held  to  authorize  finding  that  they 
were  worth  less  than  $2,  and  so  to  call  for  in- 
struction on  petit  larceny.— Say  lor  v.  Common- 
wealth, 214  S.  W.  826. 

LEASE. 

See  Landlord  and  Tenant;  Mbies  and  Minerals, 
?g=>58,  78. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  ^=^52-63. 

LIBEL  AND  SLANDER. 

See  Corporations,  «=»500;    Pleading,  ^»111. 

I.   WORDS   AND    ACTS    ACTIONABLE, 
AND   LIABILITY  THEBEFOB. 

«=»4  (Mo.)  In  libel  cases,  "malice"  means  the 
presence  of  an  improper  motive  on  defendant's 
part.— McClung  v.  Pulitzer  Pub.  Co.,  214  S.  W. 
193. 

H.   PBIVILEGED    OOMMIJNICATIONS, 
AND  MALICE  THEBEIN. 

«©=>42(1)  (Tex.Civ.App.)  In  action  against  grand 
jurors  for  making  a  report  to  the  court  that 
sheriff  and  others  were  guilty  of  immoral  con- 
duct unbecoming  to  dignity  of  their  positions, 
defendants  had  the  legal  right  to  assert  the 
common-law  defense  of  conditional  privilege, 
despite  Acts  27th  Leg.  c.  26,  §  4,  as  to  what 
publication  shall  be  privileged.— Rich  v.  Eason, 
214  S.  W.  581. 

^=s>48(2)  (Mo.)  Free  comment  on  the  public 
acts  of  public  officials  is  qualifiedly  privileged. 
—McClung  V.  Pulitzer  Pub.  Co.,  214  S.  W.  193. 

A  newspaper's  discussion  regarding  alleged 
brutal  treatment  of  prisoners  at  a  state  peni- 
tentiary is  a  matter  of  "public  interest,"  within 
the  rule  that  comment  on  public  acts  of  public 
officials  is  qualifiedly  privileged.— Id. 

A  newspaper's  *  comments  on  disciplinary 
measures  at  a  state  penitentiary,  including  pub- 
lication of  a  convict's'  letter  stating  that  a  per- 
son had  been  strung  up  to  force  a  confession, 
etc.,  held  qualifiedly  privileged.— Id. 

Where  the  motive  of  a  public  official  is  diffi- 
cult to  ascertain,  it  is  not  libelous  to  attribute 
to  him  one  of  several  motives  warranted  by 
the  facts.— Id. 

^=»5I(5)  (Mo.)  The  qualified  privilege  to  criti- 
cize public  acts  of  public  officials  docfi  not  exist, 
where  defendant  was  actuated  by  malice.— Mc- 
Clung V.  Pulitzer  Pub.  Co.,  214  S.  W.  193. 

In  a  penitentiary  warden's  libel  action  against 
a  newspaper,  articles  from  defendant's  paper 
discussing  and  criticizing  plaintiff's  conduct, 
with  a  view  of  effecting  what  defendant  con- 
sidered a  needed  reform,  hf-ld  not  to  show 
malice  on  defendant's  part. — Id. 

IV.   ACTIONS. 

(C)  Bvidence. 

^39101(4)  (Ikfo.)  In  a  libel  case,  where  com- 
ments upon  public  acts  of  public  officials  were 
qualifiedly  privileged  plaintiff  has  burden  of 
establishing  that  defendant  was  actuated  by 
malice  or  an  improper  motive.— McClung  v. 
PuUtzer  Pub.  Co.,  214  S.  W.  198. 

(B)  Trial,  Jndarn&ent,  and  ReTlevr. 

^=>  123(8)  (Mo.)  In  a  libel  case,  the  court, 
and  not  the  jury,  should  determine   whether 


matter  claimed  to  be  privileged  is  of  public 
interest.— McClung  v.  Pulitzer  Pub.  Co.,  214 
S.  W.  193. 

Whether  a  newspaper's  comments  on  facts  of 
public  interest  are  qualifiedly  privileged  is  a 
question  for  the  court,  and  not  for  the  jury.— Id. 

LICENSES. 

See  Commerce,  ^=s»40,  69;  Corporations,  ^=> 
599,  642,  661;  Injunction,  <&=s»136;  Insurance, 
^=^193;    Municipal  Corporations,  ^=:>639. 

I.   FOB  OCCUPATIONS  AND  PRIVI- 
LEGES. 

^=:»11(1.)  (Tex.Cr.App.)  A  salesman  for  an  oil 
company,  who  first  used  a  horse-drawn  vehicle 
and  later  used  an  automobile  truck  to  transport 
the  oils  which  he  sold,  it  being  his  custom  to 
take  orders  and  deliver  goods  immediately,  was 
not  a  chauffeur  within  Acts  35th  L^g.  c. 
207,  f  14  (Vernon's  Ann.  Pen.  Code  Supp.  1918, 
art.  820i)j  declaring  that  no  person  shall  em- 
ploy for  hire  as  a  chauffeur  of  a  motor  vehicle  a 
person  not  licensed  as  such,  where  such  sales- 
man received  a  regular  salary  and  no  compen- 
sation for  operation  of  the  automobile  truck, 
section  25  of  the  act  defining  a  ^'chauffeur"  as 
any  person  whose  business  or  occupation  is 
that  of  operating  a  motor  vehicle  for  hire,  hence 
such  salesman  could  not  be  convicted  of  operat- 
ing an  automobile  for  hire  without  a  license. 
—Matthews  v.  State,  214  S.  W.  339. 

LIENS. 

See  Appeal  and  Error,  ^=»931;  Attorney  and 
Client,  <©=»189;  Brokers,  <©=»106;  Drains. 
^=:>76;  Ejectment,  ^=>25:  Estopped  ^=^90; 
Execution^  #=:>211;  Highways,  ^=»122; 
Judgment,  ^=:»250;  Mechanics'  Liens;  Taxa- 
tion, ^=»793,  805.;  Vendor  and  Purchaser, 
<©=>232,  242,  244.  274. 

^=»I6  CTex.Civ.App.)  A  county  which  contract- 
ed with  a  construction  company  for  completed 
bridges,  and  accepted  a  bond  as  surety  for  the 
contractor's  faithful  performance,  thereby 
waived  its  right,  if  it  had  any,  to  invoke  the 
doctrine  of  equitable  liens  on  property  ^old  the 
contractor  by  third  parties.— Scharbauer  v. 
Lampasas  County,  214  S.  W.  468. 

LIFE  ESTATES. 

See  Alteration  of  Instruments,  ^=»24;  Cur- 
tesy, ^=»9;  Deeds,  ^=»26;  Mortgages,  ^=» 
362;  Perpetuities,  «=5>4;  Wflls,  <S=>88.  598, 
705,  614. 

^=s»l8  (Mo.)  As  between  themselves,  the  duty 
to  pay  taxes  is  upon  the  owner  of  a  life  estate, 
and  not  upon  the  remainderman. — Powell  t. 
Bowen,  214  S.  W.  142. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Appeal  and  Error, 
<&=>1060,  1177;  Highways,  ^=>90;  Municipal 
Corporations,  €=»978;  Taxation,  ^=s»805. 

I.   STATUTES   OF   LIMITATION. 

(B)   Litmltatlons   Applicable   to   Particnlar 
Actions. 

^3929(2)  (Ky.)  An  oil  well  supply  company, 
which  had  a  local  store  from  which  it  sold  ma- 
terial, but  filled  a  particular  order  for  a  cus- 
tomer by  direct  shipment  of  the  goods  from  a 
wholesale  house  or  manufacturer,  was  a  "mer- 
chant," 'and  the  account  was  a  "merchant's  ac- 
count," within  Ky.  St.  $  2518,  providing  that 
an  action  thereon  shall  be  commenced  within 
two  years.— Hetterman  v.  Oil  Well  Supply  Co,. 
214  S.  W.  923. 

<&=>39(2)  (Tex.Civ.App.)  The  four-year  sUtute 
of  limitation  (Rev.  St.  1911,  art  5690),  and 
not  the  two-year  statute,  is  applicable  to  a 
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suit  for  shortagre  in  acrfeaice  by  the  pnrchaser 
of  land.— Gillispie  v.  Gray,  214  S.  W.  730. 
^=»39(7)  (Tex.Civ.App.)  A  suit  to  set  aside  a 
deed  procured  by  fraud  is  barred  by  the  four- 
year  statute  of  limitations. — Dean  v.  Dean,  214 
S.  W.  505. 

^=y4\  (Tex.Civ.App.)  A  claim  by  a  judgment 
debtor  that  creditors  had  purchased  property 
at  a  prior  execution  sale  for  much  less  than 
its  value  is  a  claim  by  way  of  set-off  against 
the  creditors'  demand  for  satisfaction  from 
other  property,  constituting  a  cross-action  and 
not  a  mere  defense,  and  was  barred  by  the 
four  year  statute.— Nelson  v.  Gulf,  C.  &  S.  F. 
Ry.  Co.,  214  S.  W.  366. 

The  fivil-law  doctrine  of  compensation  is  ap- 
plied o^ly  in  cases  of  running  accounts  between 
merchants  and  by  analogy  to  running  accounts 
between  other  ilarties,  and  does  not  apply  to  a 
claim  by  a  debtor  to  his  creditors,  who  had 
purchased  propert^r  at  a  prior  execution  sale 
for  much  less  than  its  value.— Id. 

n.   dOMPUTATION  OF  PERIOD  OF 
LIMITATION. 
<A)    Aeomal    of    Rifrlit    of    Action    or    De- 
fense. 

^s»55(6)  (Tex.Civ.App.)  In  trespass  a  right  of 
action  arises  when  the  cause  is  created,  and 
the  statute  of  limitations  is  put  into  operation 
when  plaintiflTs  inclosure  is  invaded.— Trinity 
Portland  Cement  Co.  v.  Horton,  214  S.  W.  510. 
^=:s>55(6)  (Tex.Civ.App.)  In  action  in  the  na- 
ture of  a  nuisance  in  which  there  has  been  no 
tactual  invasion  of  plaintiff*s  land,  the  first 
right  of  action  does  not  arise  until  some  injury 
has  been  suffered,  no  matter  when  the  cause 
of  injury  occurred.— Trinity  Portland  Cement 
Co.  V.  Horton,  214  S.  W.  510. 

Though  plaintiffs  delayed  for  ten  years  in 
suing  for  damages  caused  by  dust  which,  when 
the  wind  was  in  certain  directions,  was  carried 
from  defendant's  cement  plant  onto  their  prem- 
ises, heldj  that  the  nuisance  could  not  be  con- 
sidered a  permanent  one  because  the  structure 
was  permanent,  so  as  to  bar  plaintiff's  right 
of  action  by  limitations.— Id. 

(C)    Personal    Disabilities   and   PrlTileves. 

^=s>73(5)  (Mo.)  Since  the  right  of  possession 
of  a  husband  in  land  acquired  by  his  wife  prior 
to  the  Married  Woman's  Act  became  vested  and 
was  not  affected  by  such  amendment,  neither 
the  10,  24,  nor  31  year  statutes  of  limitations 
would  begin  to  run  against  the  wife  until  the 
death  of  the  husband.- Powell  v.  Bowen,  214 
S.  W.  142. 

tF)  Iirnorance,  Mistake,  Trust,  Fraud,  and 
Concealment  of  Cause  of  Action. 

^=s>96(2)  (Tex.Civ.App.)  In  suits  for  relief 
against  fraud  and  deceit,  the  statute  of  limita- 
tion does  not  begin  to  run  until  complainant 
discovers  the  fraud,  or  has  learned  facts  suffi- 
cient to  put  a  person  of  ordinary  prudence  on 
inquiry,  which,  if  pursued,  would  have  led  to 
a  discovery  of  the  fraud;  and  the  rule  applies 
when  a  suit  is  predicated  on  mutual  mistake. 
—Gillispie  v.  Gray,  214  S.  W.  730. 
€=>99(1)  (Tex.CHv.App.)  Where  insured  upon 
delivery  or  policy  signed  receint  stating  he  had 
examined  the  policy,  and  found  it  as  represent- 
ed, the  cause  of  action,  if  any,  for  reformation 
of  the  policy  on  grotind  of  fraud  accrued  at 
time  of  delivery  of  policy,  in  absence  of  evi- 
dence that  he  did  not  examine-  policy  and  of 
some  reasonable  excuse  for  his  not  doing  so.— 
Nopth western  Nat.  Life  Ins.  Co.  v.  Evans,  214 
S.  W.  598. 

^=»IOO(1)  (Mo.App.)  Insured's  action  in  1015 
to  rescind  exchange  of  policies  in  1903  upon 
ground  that  agent,  during  consummation  of 
transaction,  procured  insured's  signature  to 
loan  certificate  by  substitution  of  papers,  was 
not  barred  by  lapse  of  time  where  insured  did 


not  know  of  loan  certificate  until  shortly  be- 
fore commencement  of  action.— Maupin  v.  Mis- 
souri State  Life  Ins.  Co..  214  S.  W.  398. 
^=:>I00(1)  (Tex.Civ.App.)  In  suits  for  relief 
against  fraud  and  deceit,  the  statute  of  limita- 
tion does  not  begin  to  run  until  complainant 
discovers  the  fraud,  or  has  learned  facts  suffi- 
cient to  put  a  person  of  ordinary  prudence  on 
inquiry  which,  if  pursued,  would  have  led  to  a 
discovery  of  the  fraud.— Gillispie  v.  Gray,  214 
S.  W.  730. 

€==>I00(3)  (Tex.Civ.App.)  Limitation  against  a 
suit  to  secure  relief  from  a  deed  procured  by 
fraud  begins  to  run  when  the  fraud  becomes 
known.— Dean  v.  Dean,  214  S.  W.  505. 
<S=9 100(7)  (Tex.Civ.App.)  The  rule  requiring 
diligence  to  discover  fraud  does  not  apply  where 
a  father  defrauded  his  child,  in  which  case  the 
child  can  rely  on  the  parent's  representations 
until  facts  showing  fraud  come  to  knowledge.— 
Dean  v.  Dean,  214  S.  W.  505. 
^=:»I00(12)  ^Tex.Civ.App.)  Limitation  against  a 
suit  to  secure  relief  from  a  deed  procured  by 
fraud  begins  to  run  when  the  fraud  becomes 
known,  and  knowledge  of  a  fact  which  would 
induce,  by  a  prudent  person,  inquiry  which 
would  lead  to  discovery  of  fraud,  is  in  law  a 
knowledge  of  the  fraud.— Dean  v.  Dean,  214  S. 
W.  505 

(@=s»l03(3)  (Tex.Civ.App.)  Though  judgment 
creditors  had  by  their  agreement  become  trus- 
tees for  the  judgment  debtor,  they  repudiated 
such  trust  by  purchasing  the  property  at  exe- 
cution sale,  and  the  statute  of  limitation  against 
any  right  to  relief  against  such  purchase  begins 
to  run  from  that  date.— Nolson  v.  Gulf,  C.  &  S. 
F.  Ry.  Co.,  214  S.  W.  366. 

(H)   Commeneement  of  Action  or  Other 
Proeeedlnff. 

^=s>  118(2)  (Tex.Civ.App.)  The  running  of  lim- 
itations is  not  interrupted  by  the  mere  filing  of 
the  petition  with  the  clerk,  for  not  only  must 
this  initial  step  be  taken,  but  there  must  be  a 
bona  fide  intention  that  the  process  be  served  at 
once  upon  the  defendant,  so,  where  citations  , 
were  prepared  by  the  clerk  but  were  never  is- 
sued, and  neither  plaintifiEs  nor  their  counsel 
showed  any  excuse  for  failure  to  obtain  serv- 
ice during  a  period  of  more  than  a  year,  the 
filing  of  the  petition  will  not  be  deemed  to  have 
interrupted  the  running  of  limitations.— Fergu- 
son V.  Estes  &  Alexander,  214  S.  W.  465. 
^=>II9(1)  (Tex.Civ.App.)  Where  citations  on 
petition  filed  by  plaintiffs'  attorney  were  not 
issued  and  no  service  was  had  for  more  than  a 
year  thereafter,  plaintiffs  cannot  escape  the 
effect  of  the  continued  running  of  limitations  on 
the  ground  that  the  fault  was  that  of  their  at- 
torney.—Ferguson  V.  Estes  &  Alexander.  214 
S.  W.  465. 

^s=>l24  (Tex.Civ.App.)  Commencement  of  suit 
to  recover  land  stops  the  running  of  limitations 
in  favor  of  defendant  as  against  the  interest  of 
one  who  intervenes  therein  under  a  power  of 
attorney  given  by  plaintiff  to  prosecute  such 
suit,  coupled  with  an  interest  in  the  land,  since 
a  judgment  would  be  binding  upon  the  inter- 
vener as  well  as  the  plaintiff.— Bryan  v.  Ross, 
214  S.  W.  524. 

^=>  127(4)  (Tex.Civ.App.)  Amended  petition  su- 
ing on  same  life  policies,  for  same  amount  of 
insurance  and  upon  same  risk,  as  original  peti- 
tion, merely  amplifying  and  stating  in  different 
form  the  same  cause  of  action  as  alleged  in 
ori^nal  petition,  did  not  set  up  new  cause  of 
action  so  as  to  be  barred  by  limitations.— 
Northwestern  Nat.  Life  Ins.  Co.  v.  Evans.  214 
S.  W.  598. 

IV.   OPEBATION  AND  EFFECT  OF 
BAR  BT  LIMITATIOII. 

€=»I67  (Mo.)  Though  a  note  given  by  insured   • 
was   barred  by   limitations,   yet  where  insured 
had  procured  a  life  policy  as  security  for  his 
creditor  and  induced  the  latter  to  pay  premium, 
held,  that  the  creditor's  right  to  recover  on  th« 
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licy  wae  not  barred.— Bush  t.  Kansas  City 
fe  Ins.  Co.,  214  S.  W.  175. 

V.   PLEADING,   EVIDENCE,   TRIAI., 
AND   REVIEW. 

^=»  180(2)  (Tex.Oiv.App.)  Petition  of  purchaser 
of  laud  for  shortage  in  acreage  held  not  to 
show  on  its  face  that  the  purchaser  was  guilty 
of  negligence  as  a  matter  of  law  in  failing  to 
discover  the  shortage  before  the  day  when  pos- 
session was  delivered  to  him.— Gill ispie  v.  Gray, 
214  S.  W.  730. 

^=s>  182(2)  (Tex.Clv.App.)  Limitation  statutes 
are  waived,  if  not  pleaded. — Garza  v.  City  of 
San  Antonio.  214  S.  W.  4S«. 
^=s>l99(2)  (Tex.Civ.App.)  Petition  of  purchaser 
of  land  for  shortage  in  acreage  held  not '  to 
show  on  its  face  that  the  purchaser  was  guilty 
of  negligence  as  a  matter  of  law  in  failing  to 
discover  the  shortage  before  the  day  when  pos- 
session was  delivered  to  him,  so  that  it  was  a 
question  for  the  jury  whether  the  purchaser 
was  guilty  of  negligence  barring  his  suit  by  lim- 
itation.—Gillispie  V.  Gray,  214  S.  W.  730. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

us  PENDENS. 

C=»f3  (Mo.)  An  action  between  rival  claimants 
to  swamp  lands  both  of  whom  claimed  under 
the  same  person,  who  had  made  the  entry  and 
paid  the  consideration  but  had  not  received  a 
patent,  held  purely  legal  in  its  nature,  and  so 
Rev.  St.  1909,  §  8211,  declaring  that  in  actions 
based  on  equitable  right  plaintiff  shall  file  for 
record  written  notice  of  pendency  of  suit  and 
that  pendency  shall  be  constructive  notice  to 
purchasers  only  from  time  of  filing,  does  not 
apply,  but  the  common-law  doctrine  of  lis  pen- 
dens applies,  so  that  a  grantee  of  one  of  the  par- 
ties, or  a  subsequent  grantee  of  such  grantee,  is 
bound  by  the  judcmcnt.— Missouri  State  Life 
Ins.  Co.  V.  Russ,  214  S.  W.  860. 
®=>22(1)  (Tex.Clv.App.)  A  lis  pendens  operates 
only  during  pendency  of  the  suit,  and  only  as  to 
matters  involved  therein,  and  terminates  upon 
settlement  of  the  suit— Johnson  v.  Marti,  214 
S.  W.  720. 

^=»24(1)  (Mo.)  The  common-law  rule  of  lis 
pendens,  whereby  the  transferee  of  property 
pendente  lite  is  bound  just  as  his  transferor 
would  have  been  by  judgment  rendered  in  the 
pending  action,  is  based  on  the  ground  that  a 
court  having  jurisdiction  is  entitled  to  pro- 
ceed to  the  final  exercise  of  its  jurisdiction  and 
that  it  is  beyond  the  power  of  any  of  the  parties 
to  prevent  such  action  by  a  transfer  pendente 
lite.— Missouri  State  Life  Ins.  Co.  v.  Russ,  214 
S.  W.  860. 

A  grantee  pendente  lite  or  his  subsequent 
grantee  is  bound  by  a  judgment  in  a  purely  le- 
gal action  to  quiet  title,  and  the  matter  cannot 
be  relitigated  in  a  subsequent  action,  though 
the  position  of  the  parties  is  reversed,  where 
the  same  identical  questions  are  sought  to  be 
raised.— Id. 

<©=»24(1)  (Tex-CivJipp.)  Where  letters  in  evi- 
dence fixed  the  amount  due  from  an  owner  to 
a  corporation  constructing  an  irrigation  plant 
and  subsequently  intervener  in  garnishment  pro- 
ceedings against  contractor  purchased  the  con- 
struction contract,  the  rights  of  the  parties 
were  fixed  before  purchase,  and  intervener 
could  recover  no  more  than  the  amount  fixed 
by  such  agreement.— Hall  v.  Nunn  Electric  Co., 
214  S.  W.  452. 

LOGS  AND  LOGGING. 

Bee  Trespass,  <8=»83,  89. 

LOST  INSTRUMENTS. 

See  Wills,  <9=»231,  290,  297,  302. 


^=»6  (Ark.)  The  practice  in  chancery  suits  to 
establish  lost  instruments  requires  that  all  those 
interested  in  the  deed  or  will  should  be  made 

girties  and   have   notice   of   the   proceeding.— 
radway  v.  Thompson,  -14  S.  W.  27. 

LUNATICS. 

See  Insane  Persons. 

MALICIOUS  MISCHIEF. 

See  Trespass;  ^=p89. 

MANDAMUS. 

n.   SUBJECTS   AND  PUBPOSES  OF 
RELIEF. 
(C)   AetM  and  Proceedings  ofe  Prirate  Cor- 
porations and  Indlvldnals. 

^=9 13 1  (Mo.)  Mandamus  will  lie  to  compel  a 
railroad  to  perform  a  definite  pilblic  duty.— 
State  ex  rel.  Public  Service  Commission  v.  Mis- 
souri Southern  R.  Co.,  214  S.  W.  381.  ^ 

m.   JURISDICTION,  PROCEEDINGS, 
AND   REUEF. 

^=s»t67  (Mo.)  In  mandamus  proceedings  to  com- 
pel a  railroad  to  operate  spur  tracks,  the  ques- 
tion whether  the  rates  prescribed  for  such  op- 
eration by  the  Public  Service  Commission  are 
confiscatory  is  not  presented  for  decision,  but 
may  be  more  properly  determined  on  applica- 
tion to  the  commission  for  leave  to  abandon  the 
spurs.— State  ex  rel.  Public  Service  Commission 
V.  Missouri  Southern  li.  Co.,  214  S.  W.  381. 
^=»I86  (Tex.)  Where  applicant  for  habeas  cor- 
pus disobeyed  mandamus  judgment  with  knowl- 
edge of  its  terms,  he  cannot  complain  that  man- 
damus writ  was  not  actually  served  on  him.— 
Ex  parte  Smith,  214  S.  W.  320. 

MANSLAUGHTER. 

See  Homicide. 

MARRIAGE. 

See  Criminal  Law,  ^=:»442;  Descent  and  Dis- 
tribution, ^ss>69,  71,  97;  Divorce;  Husband 
and  Wife. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  ^=:»927,  1064,  1066, 
1140;  Chattel  Mortgages,  ^=s>138;  Damages. 
«=»132,  173,  210;  Indemnity.  «=»13;  Plead- 
ing. <®=>237,  433;  RaUroads,  <&=»282;  Trial, 
4=^191,  236,  243,  253,  260,  206. 

I.  THE  REI.ATION. 
(B)  Statiitorr  RcffialatiOA. 

©=»l6'/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we 
have  made  a  new  subdivision,  consisting  of 
^=^  number  sections  346-420,  at  the  end  of 
this  topic,  where  the  matter  in  this  and  future 
index  digests  will  be  found. 

ni.   BfASTER'S    IilABILITT    FOR    IN' 

JURIES   TO   SERVANT. 

(A)  Nature  and   Bxtent   in  General. 

^s>87*/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we 
have  made  a  new  subdivision,  consisting  of  ^ss> 
number  sections  346-420,  at  the  end  of  this 
topic,  where  the  matter  in  this  and  fatare  in- 
dex digests  will  be  found. 
^=s»95  (Mo.App.)  In  personal  injury  case  based 
upon  defendant's  violation  of  Bev.  St  1909,  | 
1726b,  as  added  by  Laws  1911,  p.  136,  as  to  em- 
ploying minors,  it  is  no  defense  that  plain^ 
represented  himself  to  be  17  years  old,  when  be 
was  really  under  16  when  he  was  put  to  work. 
—Bright  V.  Sammons,  214  S.  W.  425b 
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(B)     Toolsy    Macblnery,     Appllancesy     and 
PlaceM  for  'Worlc. 

^=s>IOI,  102(2)  (Mo.App.)  A  master  is  not  an 
insurer  of  the  safety  of  nis  servant,  nor  liable 
for  injuries  wliidi  may  befall  the  latter  in  the 
course  of  the  employment,  irrespective  of  neg- 
ligeuce.— Bennett  v.  Harry  Benjamin  Equip- 
ment Co.,  214  S.  W.  244. 

<d=s>l03(l)  (Xex.CivJipp.)  It  is  the  duty  of  an 
employer  to  take  necessary  reasonable  precau- 
tions to  make  the  servant's  place  of  work  rea- 
sonably safe  and  such  duty  is  nondelegable.— 
Texas  &.  N.  O.  R.  Co.  v.  Gericke,  214  S.  W. 
608. 

^=»  105(2)  (Mo.)  The  master  must,  exercise  or- 
dinary or  reasonable  care  in  providing  appli- 
ances and  machinery,  and  the  test  of  reason- 
able safety  in  machinery  or  methods  is  custom- 
ary use  by  those  engaged  in  like  employment  or 
work.— WilliAms  v.  St.  Joseph  Artesian  Ice  & 
Cold  Storage  Co.,  214  S.  W.  385. 
^s»l07(5)  (Mo.App.)  Where  a  contracting  com- 
pany's foreman  ordered  a  servant  to  remove 
bricks  on  top  of  a  wall  of  a  partly  demolished 
building,  and  the  servant  was  injured  by  the 
collapse  of  cross-wall  demolished  by  other  work- 
men, the  company  was  not  relieved  from  liabil- 
ity on  the  ground  that  it  was  under  no  obliga- 
tion to  furnish  a  safe  place  to  work  because  the 
danger  was  temporary  and  arose  from  the  prog- 
ress of  the  work  itself  and  was  known  to  the 
servant.— Savage  v.  Raterman  Building  &  Con- 
tracting Co..  214  S.  W.  290. 
^=>I2I(2)  (Mo.App.)  Whether  an  employer 
could  have  reasonably  apprehended  that  an  em- 
ploy^  would  come  in  contact  with  an  unguarded 
ventilation  fan  inclosing  a  window  does  not 
depend  on  whether  employer  could  have  foreseen 
the  very  manner  in  which  employer  closed  it. — 
Willadsen  v.  Blue  Valley  Creamery  Co.,  214  S. 
W.  258. 

^=:»121(4)  (Mo.App.)  The  mere  fact  that  a 
creamery  employ^  injured  by  an  unguarded  ven- 
tilation fan  near  a  window  devoted  but  little 
of  his  time  to  the  opening  and  closing  of  win- 
dows did  not  make  that  duty  other  than  one  of 
his  "ordinary  duties"  within  the  meaning  of  the 
Factory  Act,  requiring  employers  to  guard  ma- 
chinery dangerous  to  those  engaged  in  their  "or- 
dinary duties."— Willadsen  v.  Blue  Valley 
Creamery  Co..  214  S.  W.  258. 
^=:»I24(1)  (Mo.App.)  The  employer  owes  a  du- 
ty, either  by  himself  or  his  alter  ego,  to  look  to 
the  condition  of  the  appliances  and  places  in 
which  the  work  is  to  be  done.— MuUoy  v.  Beal 
&  McNamara  Painting  Co.,  214  S.  W.  405. 
^=>  1 24(5)  (Mo.App.)  Instruction  that,  in  pro- 
viding supporting  ropes  and  other  appliances 
for  the  use  of  pamters  working  on  a  scaffold,  no 
duty  was  imposed  upon  the  employer  to  search 
for  or  ascertain  concealed  or  hidden  defects 
therein,  is  not  the  law.— Mulloy  v.  Bcal  &  Mc- 
Xamnrn  Pointing  Co.,  214  S.  W.  405. 
(S^:»I28  (Mo.App.)  A  creamery  foreman's  con- 
duct in  permitting  an  employ^  to  stand  on  a 
table  instcnd  of  the  floor  while  closing  a  win- 
dow in  front  of  which  is  an  uncuardod  ventila- 
tion fan  in  which  employe's  hand  was  oaujjht, 
amounted  to  emploj'-pr'.s  sanctioninsr  that- way 
of  doing  the  work.— Willadsen  v.  Blue  Valley 
Creamery  Co.,  214  S.  W.  258. 

(D)  Warnlnur  and  Tnatrnctlnff  Servant. 

€=>I55(1)  (Mo.App.)  The  master  may  leave  to 
the  servant  the  performance  of  simple  duties, 
such  as  placing  a  piece  of  boiler  iron  on  a  low 
pile  of  scrap  iron  without  warning  the  servant 
of  the  danger  of  the  iron  slipping  from  the  pile. 
—Bennett  v.  Harry  Benjamin  Equipment  Co., 
214  S.  W.  244. 

(B3)  Fello-vr  Serrante. 

€=9 1 90(16)  (Mo.App.)  If  a  foreman  fails  to  ex- 
ercise ordmary  care  to  ascertain  whether  a 
pole  is  reasonably  safe  to  be  climbed  and  orders 
.a  lineman  to  climb  it  and  remove  wires,  the  em- 
ployer is  liable  for  lineman's  injuries  by  the 


breaking  of  the  pole.— Bradford  v.  City  of  St. 
Joseph,  214  S.  W.  281. 

A  foreman  ordering*  a  lineman  to  climb  a  pole 
and  remove  wires  is  not  required  to  exercise 
more  than  ordinary  care  to  ascertain  whether 
the  pole  is  in  a  defectiye  condition.— Id. 

(F)  Risks  Aasnmed   br   Servant. 

<S=»203(1)  (Tex.Civ.App.)  The  rule  of  assumed 
risk  in  Texas  is  the  same  as  it  was  known  to 
the  common  law,  except  where  abrogated  or 
modified  by  statute.— Texas  &  N.  O.  R.  Co.  v. 
Gericke,  214  S.  W.  668. 

Assumed  risk  must  be  confined  to  the  ground 
of  negligence  found  warranting  recovery,  and 
it  is  immaterial  to  what  extent  the  risks  of  in- 
dependent groimds  of  negligence  'may  have 
been  assumed.— Id. 

<&:s»204(l)  (Tex.Civ.App.)  The  defente  of  as- 
sumed risk  is  left  available  to  railroad  compa- 
ny by  the  federal  Employers'  Liability  Act  nnd 
amendments  (U.  S.  Comp.  St.  §§  8657-8665), 
where  a  workman  is  injured  by  being  knocked 
from  a  scaffold  by  a  passing  vehicle  while  paint- 
ins  a  railroad  bridge  used  by  interstate  trains. 
—Texas  &  N.  O.  R.  Co.  v.  Gericke,  214  S.  W. 
668. 

®=»205(1)  (Mo.App.)  An  instruction  that  plain- 
tiff, a  painter  working  on  a  scaffold,  had  the 
right  to  assume  that  the  supporting  rope  was 
reasonably  safe,  in  the  absence  of  knowledge  to 
the  contrary,  is  incorrect;  it  being  his  right 
within  the  limit  of  ordinary  care  on  his  part 
to  rely  upon  his  employer  to  exercise  ordinary 
care  to  furnish  a  reasonably  safe  rope.— Mulloy 
y.  Beal  &  McNamara  Painting  Co.,  214  S.  W. 
405. 

^s»218(6)  (MoJlpp.)  A  contractor's  employ^ 
inexpcrtenced  in  the  work  does  not  assume  the 
rifek  arising  from  negligence  of  bis  foreman  in 
ordering  him  to  remain  at  work  on  the  top  of 
a  wall  while  an  intersecting  cross-wall  is  be- 
ing demolished  so  that  it  falls  on  him.-^Savage 
V.  Raterman  Building  &  Contracting  Co.,  214 
S.  W.  290. 

(O)    Contrlbntory    Nesllyenoe    of    Servant. 

<©=>228(2)  (Tex.Civ.App.)  U.  S.  Comp.  St.  § 
8659,  makes  inapplicable  the  doctrine  of  con- 
tributory negligence  to  cases  of  injury  to  rail- 
road employes  in  interstate  commerce  by  rea- 
son of  violation  of  the  federal  Safety  Appliance 
Acts  (U.  S.  Comp.  St  §§  8605-8619,  8621- 
8623).— Lancaster  v.  Hynes,  214  S.  W.  95T. 
^=»235(7)  (Mo.App.)  Where  a  foreman  orders  a 
lineman  to  climb  a  pole,  it  is  the  foreman's 
duty,  and  not  that  of  the  lineman,  to  inspect 
it  and  ascertain  its  condition.— Bradford  v.  City 
of  St  Joseph,  214  S.  W.  281. 
^=^236(6)  (Mo.)  An  employ^  held  guilty  of  con- 
tributory negligence  as  a  matter  of  law  in  at- 
tempting to  screw  down  an  oil  cup  on  a  rap- 
idly revolving  wheel,  when  it  would  have  taken 
but  a  few  minutes  to  stop  the  wheel  or  slow  it 
down  to  a  normal  rate  of  speed.— Williams  v. 
St.  Joseph  Artesian  Ice  &  Cold  Storage  Od., 
214  S.  W.  385. 

^=:»236(6)  (Mo.App.)  An  experienced  cotton  gin 
operator  who  is  acquainted  with  the  machinery, 
which  he  does  not  attempt  to  stop,  and  who 
knows  the  location  of  the  revolving  saws  and 
the  danger  of  contact  therewith,  is  negligent  in 
thrusting  his  gloved  hand  into  a  narrow  space 
next  to  the  saws  in  an  attempt  to  catch  cotton 
dropping  therein.— Hill  v.  East  St.  Louis  Cot- 
ton Oil  Co.,  214  S.  W.  419. 
<©=»243(1)  (Mo.App.)  That  an  electric  lineman, 
killed  by  contact  with  a  live  wire,  failed  to 
wear  rubber  gloves  provided  for  him  did  not 
make  him  guilty  of  contributory  negligence, 
where  the  regulations  did  not  require  him  to 
wear  such  gloves  while  doing  the  work  upon 
which  he  was  engaged  when  injured.— Wash- 
burn V.  Laclede  Gas  Light  Co.,  214  S.  W.  410. 
®=»245(1)  (Mo.App.)  Where  foreman  ordered 
lineman  to  climb  pole  and  remove  wires,  linej. 
man  had  a  right  to  assume  that  the  pole  wifC 
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one  that  could  be  safely  climbed. — Bradford  ▼. 
City  of  St.  Joseph,  214  S.  W.  281. 
^=:»245(4)  (Mo.App.)  Lineman  having  no  notice 
of  defective  condition  of  a  pole  is  not  contribu- 
■  torily  negligent  in  climbing  it  upon  his  \ fore- 
man's order  and  removing  wires  in  the  usual 
manner.— Bradford  v.  City  of  St  Joseph.  214 
S.  W.  281. 

^=s>246(3)  (Mo.App.)  An  experienced  cotton 
gin  operator,  injured  by  contact  with  the  re- 
volving saws  of  the  machine,  which  he  did  not 
attempt  to  stop,  held  guilty  of  contributory 
negligence  in  thrusting  his  gloved  hand  in  a 
narrow  space  next  to  the  saws  in  attempting  to 
grab  burning  cotton  therein  to  save  his  em- 
ployer's property  from  fire  caused  by  employ- 
er's negligence  in  starting  wet  cotton  through 
the  machine.— Hill  v.  East  .St.  Louis  Cotton 
OU  Co.,fl4  S.  W.  419. 

(H)   Actions. 

€=>2503/^.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^=»  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index-di- 
gests will  be  found. 

^==>258(12)  (Mo.)  Evidence  that  plaintiff  em- 
ploy6  injured  his  fingers  while  screwing  down 
an  oil  cup,  which  was  attached  to  a  revolving 
wheel  without  an  extension  rod,  that  some 
wheels  in  factory  had  such  extensions,  and 
that  such  extensions  had  been  used  wherever 
plaintiff  had  worlced  ^eld  insufiicient  to  estab- 
lish negligence.— Williams  v.  St.  Joseph  Arte- 
sian Ice  &  Cold  Storage  Co.,  214  S.  W.  385. 
^=>264(1)  (Mo.App.)  Where  petition  charged 
defendant's  foreman  with  negligence  in  order- 
ing plaintiff,  a  lineman,  to  climb  a  pole  know- 
ing it  to  be  rotten,  and  also  in  failure  to  in- 
spect it,  and  the  uncontradicted  evidence  show- 
ed that  the  foreman  did  inspect  it,  the  submis- 
sion of  the  case  on  issue  as  to  whether  fore- 
man ordered  lineman  to  climb  pole  knowing  of 
its  condition,  without  submitting  issue  as  to 
other  negligence  charged,  was  proper. — ^Brad- 
ford V.  City  of  St.  Joseph,  214  S.  W.  281. 
®=>264(4)  (Mo.)  In  common-law  action  against 
contractor  for  injuries  to  employ^  struck  by 
building  material  falling  from  upper  story, 
ordinance  requiring  persons  in  charge  of  con- 
struction to  construct  boards  to  protect  work- 
men on  lower  floors  from  falling  tools,  bricks, 
etc.,  was  admissible,  though  not  pleaded. — 
State  ex  rel.  Pelligreen  Const  Co.  v.  Rey- 
nolds, 214  S.  W-  369. 

^=»264(4)  (Mo.App.)  In  an  action  based  on 
negligence  in  furnishing  ropes  of  insufSdent 
strength  to  support  a  scaffold,  evidence  as  to 
the  comparative  safety  of  the  "hook"  method 
with  the  rope  or  "tie"  method  held  inadmissi- 
ble as  not  within  the  issue.— MuUoy  v.  Beal  & 
McNamara  Painting  Co.,  214  S.  W.  405. 
^=>265(2)  (IVIo.)  The  employ^  has  the  burden 
of  establishing  employer's  negligence  in  fail- 
ing to  provide  reasonable  appliances  and  ma- 
chinery.—Williams  V.  St.  Joseph  Artesian  Ice 
&  Cold  Storage  Co..  214  S.  W.  385. 
^^276(3)  (Mo.App.)  In  an  action  for  injuries 
to  a  servant  claimed  to  have  been  caused  by 
falling  from  a  defective  platform,  evidence  of 
the  circumstances  existing  when  plaintiff  was 
found  after  the  accident  held  not  to  show  that 
his  claim  was  contrary  to  physical  laws. — Dem- 
ing  V.  Alpine  Ice  Co.,  214  S.  W.  271. 
^=»276(3)  (Tex.Civ.App.)  In  ah  action  for  in- 
juries to  a  railroad  bridge  painter  knocked 
from  the  scaffold  by  a  vehicle  passing  on  the 
street  below,  evidence  held*  to  warrant  a  find- 
ing that  defendant  was  negligent  in  failing  to 
furnish  a  reasonably  safe  place  for  work  by 
failure  to  keep  a  lookout  for  vehicles,  and 
that  such  negligence  was  the  proximate  cause 
of  plaintiff's  injuries.— Texas  &  N.  O.  R.  Co.  v. 
Gericke.  214  S.  W.  G08. 

<g=>278(9)  (Tex.Civ.App.)  In  an  action  for  in- 
juries   to   a    railroad    bridge    painter    knocked 


from  the  scaffold  by  a  vehicle  passing  on  the 
street  below,  evidence  held  to  warrant  a  finding 
that  defendant  was  negligent  in  failing  to  fur- 
nish a  reasonably  safe  place  for  work  by  fail- 
ure to  keep  a  lookout  for  vehicles,  and  that  such 
negligence  was  the  proximate  cause  of  plaintiff's 
injuries.— Texas  &  N.  O.  R.  Co.  v.  Gericke,  214 
S.  W.  668. 

^=s>279(5)  (Tex.Civ.App.)  In  a  railroad  em- 
ploye's action  for  injuries  by  being  Imocked  from 
a  scaffold  by  a  passing  wagon  while  painting  a 
bridge  over  a  street,  evidence  held  to  authorize 
a  finding  that  the  foreman,  keeping  lookont  for 
vehicles,  was  negligent  in  leaving  the  bridge 
without  notifying  plaintiff  or  his  fellow  work- 
men of  his  departure.— Texas  ft  N.  O.  R.  Co.  v. 
Oericke,  214  S.  W.  668. 

<@=»279(6)  (Mo.App.)  Evidence  held  to  establish 
negligence  on  the  part  of  an  employer  through 
its  foreman  in  requiring  a  laborer  to  remain 
at  work  on  the  top  of  a  wall  of  a  partly  de- 
molished building  so  that  he  was  injured  when 
a  cross-wall  torn  down  ^  by  other  workmen  fell 
on  him.— Savage  v.  Raterman  Building  &  Con- 
tracting Co.,  214  S.  W.  290. 
(^s>280  (Tex.Civ.App.)  In  an  action  for  injuries 
to  a  railroad  bridge  painter  knocked  from  a 
scaffold  by  a  vehicle  passing  on  the  street  be- 
low, evidence  held  suflScient  to  authorize  a  find- 
ing that  his  injuries  were  not  the  result  of  a 
risk  that  he  had  assumed.— Texas  &  N.  O.  R. 
Co.  V.  Gericke.  214  S.  W.  668- 
^=s>28l(2)  (Mo.)  In  action  for  injury  to  switch- 
man crushed  between  cars,  evidence  held  to 
sustain  jury  finding  that  plaintiff  did  not  signal 
for  cars  to  be  moved  by  the  engine.— Hulae  v. 
St.  Joseph  Ry.  Co.,  214  S.  W.  150. 
^=»285(6)  (Mo.App.)  Whether  there  is  any  caus- 
al connection  between  the  failure  to  guard  a 
machine,  as  required  by  Factory  Act,  and  the 
injury  to  an  employ^,  is  usually  a  question  for 
the  jury,  but  when  the  evidence  has  no  tend- 
ency to  prove  that  a  man  of  ordinary  care 
would  have  foreseen  the  danger  the  questioii  be- 
comes one  of  law.— Willadsen  v.  Blue  Valley 
Creamery  Co.,  214  S.  W.  258. 
^=9286(2)  (Mo.App.)  In  an  action  for  injuries 
to  an  employ 6  struck  by  a  piece  of  boiler  iron 
slipping  from  a  scrap  pile  upon  which  h^  and 
his  coemploy4s  had  lifted  it,  evidence  held  in- 
sufficient to  take  the  case  to  the  jury;  the 
cause  of  the  accident  being  left  to  conjecture.— 
Bennett  v.  Harry  Benjamin  Equipment  (Jo.,  214 
S.  W.  244. 

iS=s>286(3)  (Tex.Civ.App.)  In  action  against  M. 
company  and  a  railroad  company  for  .death  of 
an  employ6  of  M.  from  injuries  received  while 
loading  a  truck  on  a  flat  car,  peremptory  charge 
in  favor  of  M.  held  improper,  in  view  of  the 
placing  by  M.  of  deceased  in  a  dangerous  place 
to  work,  being  an  issue  which  would  authorize 
a  recovery  against  that  defendant.— Rio  Grande, 
E.  P.  &  S.  F.  R.  Co.  V.  Guzman,  214  S.  W.  628. 
€=>286(17)  (Mo.App.)  Whether  an  employer  of 
painters  Xvorking  on  a  scaffold  supported  by  a 
rope  used  reasonable  care  to  provide  a  reason- 
ably safe  appliance  and  a  reasonably  safe  place 
to  work  held  a  question  for  the  jury. — Mnlloy  v. 
Beal  &  McNamara  Painting  Co.,  214  S.  W.  405. 
(^=39286(22)  (Mo.App.)  It  cannot  be  said  as  a 
matter  of  law  that  it  was  not  an  employer's 
duty,  under  Factory  Act,  to  guard  a  ventila- 
tion fan  in  front  of  the  upper  sash  of  a  win- 
dow which  a  servant  had  to  open  and  close, 
though  the  fan  was  at  such  distance  from  the 
floor  that  no  ordinary  man,  standing  on  the 
floor,  could  come  in  coittact  with  it.— Willadaen 
V,  Blue  Valley  Creameify  Co.,  214  S.  W.  268. 
^=>287(8)  (Mo.App.)  In  action  for  injuries  to 
lineman  by  the  breaking  of  a  defective  pole  in- 
volving issue  of  whether  his  foreman  had  order- 
ed him  to  climb  it  knowing  its  defective  condi- 
tion, heldf  that  court  properly  overruled  de- 
murrer to  the  evidence.— Bradford  v.  City  of 
St.  Joseph.  214  S.  W,  281. 
<©=>288(16%)  (Tex.CivjApp.)  In  an  action  for 
injuries  to  a  railroad .  bridge  painter  knocked 


1055  INDEX-DIGEST  Meekaaioa'  Lieas 

For  e— eg  Ia  Dee JMf.  4k  Am.I>ls.  Key-Ko.Series  4k  Indexes  see  Hune  topic  and  KB Y-znTMBEB 


from  a  scaffold  by  a  vehicle  passing  on  the  street 
below,  held,  under  the  evidence,  that  it  could 
not  be  said,  as  a  matter  of  law,  that  he  assumed 
the  risk  of  injury  from  foreman's  failure  to 
keep  a  lookout.— Texas  &  N.  O.  B.  Co.  v. 
Gericke,  214  S.  W.  668. 

®==>289(16)  (Mo.App.)  That  a  creamery  em- 
ploy^,  injured  by  contact  with  an  unguarded 
ventilation  fan  in  front  of  the  upper  sash  of 
a  window,  got  upon  a  table  in  closing  the  up- 
per sash  instead  of  standing  on  floor  would  not 
make  him  guilty  of  contributory  negligence  as 
-a  matter  of  law.— Willadsen  v.  Blue  Valley 
Creamery  Co..  214  S.  W.  258. 
^=d289(33)  (Mo.)  In  action  for  injury  to  switcl^ 
man  crushed  between  cars,  it  was  for  the  jury 
to  say  whether  he  was  negligent  in  acting  upon 
the  assumption  that  the  cars  in  his  train  would 
not  be  moved  without  his  signal,  and  in  failing 
to  look  back  to  see  if  they  were  moved.— HuUe 
V.  St  Joseph  By.  Co.,  214  S.  W.  160. 
^=s>289(35)  (Tex.Civ.App.)  In  an  action  by  a 
section  band  injnred  by  a  fall  while  helping  to 
remove  a  hand  car  to  prevent  a  collision^  evi- 
dence held  insufficient  to  show  contributory  neg- 
ligence as  a  matter  of  law,  though  the  rule  re- 
quiring operation  of  car  with  persons  looking 
both  ways  was  violated,  it  appearing  that  the 
foreman  was  supposed  to  maintain  a  lookout. — 
Chicago,  B.  I.  &  G.  By.  Co.  v.  Mitchum,  214  S. 
W.  699. 

^=s>289(37)  (Mo.App.)  In  an  action  for  injuries 
to  a  contractor's  servant  seated  on  a  wall  re- 
moving bricks  in  obedience  to  the  foreman's  or- 
ders while  other  employes  were  demolishing  a 
cross-wall  which  fell  on  him,  question  of  plain- 
tiff's contributory  negUgence  Mid  for  the  jury, 
though  he  knew  another  workman  had  declined 
to  work  there.— Savage  v.  Baterman  Building 
&  Contracting  Co.,  214  S.  W.  290. 
<S=s>29l(4)  (Mo.App.)  Where  plaintiff  alleged 
that  the  platform  from  which  he  fell  was  in- 
sufficiently lighted,  defectively  constructed,  of 
insufficient  width,  without  barriers  and  about 
two  feet  below  the  door  through  which  he 
came,  and  there  was  evidence  to  support  the  al- 
legations, an  instruction  predicating  verdict  for 
plaintiff  on  a  finding  of  negligence  in  construct- 
ing the  platform  lower  than  the  door  and  with- 
out barriers,  among  other  things,  was  not  out- 
side the  issues. — ^Deming  v.  Alpine  Ice  Co.,  214 
S.  W.  271. 

<g=329l(10)  (Mo.)  In  action  under  federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St.  §§  8657- 
8665)  for  injuries  to  a  fireman  who  lost  an  eye 
by  a  hot  cinder  escaping  from  a  locomotive  with 
defective  spark  arrester,  instruction  that  the 
mere  fact  of  the  injury  was  of  itself  no  evi- 
dence of  negligence,  and  requiring  proof  of  neg- 
ligence by  a  preponderance  of  the  creditable 
evidence,  held  erroneous  as  leading  jury  to  con- 
clude that  they  should  not  consider  character 
of  injury  in  determining  negligence.— Otris  v. 
Chicago.  B.  I.  &  P.  By.  Co.,  214  S.  W.  124. 
^=s>29l(13)  (Mo.App.)  Where  plaintiff  alleged 
and  offered  evidence  to  show  that  failure  to 
construct  barriers  around  the  platform  from 
.  which  he  fell  was  negligence  contributing  to  his 
injury,  the  court  properly  modified  defendant's 
requested  instruction  denying  recovery  on  the 
ground  of  failure  to  construct  barriers  by  add- 
ing "unless  you  further  believe  the  absence  of 
barriers  was  the  proximate  cause  of  the  inju- 
ry."—Demine  V.  Alpine  Ice  Co.,  214  S.  W.  271. 
^:»293(7)  (Mo.App.)  Instructions  on  negligence 
of  defendant  employer  in  furnishing  a  rope  to 
support  a  scaffold  used  Jby  plaintiff  and  another 
painter  held  inaccurately  drawn. — Mniloy  v. 
Bcal  &  McNamara  Painting  Co.,  214  S.  W.  405. 
^=>296(13)  (Tex.Civ.App.)  On  proof  that,  a  sec- 
tion hand  who  fell  while  removing  a  hand  car  to 
prevent  a  collision,  had  violated  a  rule  requiring 
hand  car  operatives  to  look  in  both  directions 
for  trains,  but  the  foreman  was  supposed  to  be 
on  the  lookout,  tho  giving  of  an  instruction  that 
the  fault  or  negUgence  precluding  recovery  is 
not  the  least  degree  of  fault  or  negligence,  but 


must  be  of  such  degree  as  to  amount  to  want 
of  ordinary  care,  is  no  ground  for  complaint. — 
Chicago,  B.  I.  &  G.  By.  Co.  v.  Mitchum,  214  S. 
W.  699. 

^=»296(14)  (Mo.App.)  In  a  lineman's  action  for 
injuries  by  the  breaking  of  a  pole  which  he 
chmbed  under  foreman^s  orders,  instruction 
properly  submitted  case  to  jury  without  submit- 
ting question  of  whether  lineman  relied  upon 
foreman's  assurance  that  pole  was  in  good  con- 
dition, where  there  was  no  evidence  that  he 
suspected  or  had  readon  to  suspect  danger,  or 
that  he  relied  upon  any  other  assurance  than 
that  implied  by  law  in  the  giving  of  the  order.— 
Bradford  v.  City  of  St  Joseph,  214  S.  W.  281. 
(@=»296(15)  (Tex.Civ.App.)  In  an  action  by  a 
section  hand  hurt  by  a  fall  while  removing  a 
band  cart  to  prevent  collision  with  a  fast  pas- 
senger train,  a  charge  on  contributift'y  negli- 
gence which  adverted  to  plaintiff's  claim  that  he. 
was  attempting  to  remove  the  car  to  save  life, 
held  not  objectionable.— Chicago,  B.  I.  &  G.  By. 
Co.  V.  Mitchum,  214  S.  W.  699. 

IV.   UABILITIES  FOB  INJURIES  TO 

THIRD  PERSONS. 

(A)  Aetm  or  Omissions  of  Senrant. 

9s>30l(l)  (Tex.Civ.App.)  The  act  of  defendant 
railway  company's  trainmen  in  moving  cars  on 
a  mill  track  to  places  designated  by  an  oil  com- 
pany served  by  sudi  track  was  for  the  mutual 
benefit  of  the  railway  company  and  tbe  oil  com-  . 
pany,  not  for  the  sole  benefit  of  the  latter,  so  as 
to  render  the  trainmen  while  so  engaged  its 
servants,  for  whose  negligence  it  would  be  solely 
r^ponsible.— Blair  v.  Jefferson  &  N.  W.  By. 
Co.,  214  S.  W.  936. 

(O)  Actions. 

(@=:3325  (MoJVpp.)  A  petition,  alleging  that  de- 
fendant's son  was  in  the  employ  of  defendant 
and  in  the  course  of  his  employment  carelessly 
shot  plaintiff  states  a  cause  of  action  though  it 
also  alleges  that  the  shooting  was  malicious.— 
Busso  V.  Brooks,  214  S.  W.  429. 
^s»330(2)  (Mo.App.)  In  an  action  by  one  shot 
by  defendant's  son,  living  at  a  grading  camp 
owned  by  defendant,  evidence  on  plaintiff's  be- 
half that  defendant  had  instructed  the  men  in 
the  camp  to  look  out  for  robbers  was  admissible 
to  show  that  in  guarding  the  camp  the  son  was 
acting  under  defendant's  orders.— Busso  v. 
Brooks,  214  S.  W.  429. 

<8=>330(3)  (Mo.Adp.)  Evidence  held  sufficient  to 
warrant  a  finding  that  defehdant's  son,  who 
shot  plaintiff,  was  acting  in  the  scope  of  his 
employment  in  guarding  a  grading  camp  of  de- 
fendant.—Russo  V.  Brooks,  214  S.  W.  429. 

VI.   WORKMEN'S    COMPENSATION 
ACTS. 

(A)  IVatnre   and  Grounds  of  Master's  Lia- 
bility. 

€=»375(1)  (Tex.Civ.App.)  One  employed  by  a 
laundry  to  collect  and  deliver,  and  to  collect 
the  charges  on  delivery,  who,  though  he  had 
turned  in  his  wagon  at  night,  was  on  his  way 
to  a  customer's  residence  to  collect  a  laundry 
bill  when  he  was  killed  by  an  automobile,  was 
at  the  time  engaged  in  the  performance  of  his 
duties,  within  the  Workmen's  Comoensation 
Act  (Vernon's  Sayles*  Ann.  Civ.  St.  1914,  arts. 
5246h-5246zzzz).— Employers'  Indemnity  Corpo- 
ration v.  Kirkpatrick,  214  S.  W.  956. 

MECHANICS'  LIENS. 

III.   PROCEEDINGS  TO  PERFECT. 

^s»l32(8)  (Ky.)  A  materialman's  time,  of  35 
days  from  the  fumishin|(  of  the  last  item  of  the 
material,  for  giving  notice  of  lien  to  the  owner 

{)ur8uant  to  Ky.  St.  §  2463,  cannot  be  pro- 
onged  by  furnishing  material  that  is  trivial  in 
value  and  not  absolutely  necessary  for  the  com- 
pletion of  the  contract,  on  the  mere  pretext  that 
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the  belated  delivery  was  caused  by  oversight.— 
Henry  Koehler  &  Co.  v.  Hines,  214  S.  W.  906. 
<S=>I49(1)  (Mo.App.)  Rev.  St.  1909,  §  8217,  re- 
quiring that  a  mechanic's  lien  statement  to  be 
filed  must  contain  "a  just  and  true  account  of 
the  demand,''  is  not  complied  with  by  a  "lump 
charge"  for  ^'plumbing  complete,**  and  the  de- 
fendant holder  of  a  mortgage  on  the  premises  is 
entitled  to  have  set  out  the  items  of  material 
entering  into  the  "lump  sum"  contract  with 
owner,  although  they  could  not  be  separately 
priced.— Martin-Welch  Hardware  &  Plumbing 
Co.  V.  Spencer,  214  S.  W.  417. 

MILITARY  SERVICE. 

See  Damages,  ®==>170. 

MINES  AND  MINERALS. 

Sec  Appeui  auU  Krror,  <®=>6^;i;  liiguways,  €=» 
159;  Injunction,  ^=:>32,  136;  Judgment,  ^=^ 
702. 

n.   TITLE,   OOKVETANGES,   AND 
CONTRACTS. 

(A)   Rlffl&ts  And  Remedies  of  O^^nern. 

^=s>47  (Tex.Civ.App.)  Notwithstanding  the  fugi- 
tive nature  of  oil  and  that,  like  water  in  the 
earth,  it  belongs  to  the  owner  of  the  land  under 
which  it  is  found,  a  landowner  who  sinks  a  well 
on  his  land  may  acquire  title  to  all  the  oil  pro- 
duced therefrom,  regardless  of  the  fact  that  it 
may  be  drawn  from  under  the  lands  of  adjoin- 
ing owners.— Gillette  v.  Mitchell,  214  S.  W. 
619. 

(C)   Leases,  Lteenses*  and  Contracts. 

^=>58  (Ark.)  An  oil  and  gas  lease,  providing 
that  lessor  was  to  allow  lessee  to  arill  for  oil 
and  gas  in  consideration  for  which  lessee  was 
to  put  in  a  well  within  a  year,  and  in  case  of 
failure  to  complete  the  well  to  pay  a  stipulat- 
ed sum  in  advance  as  rental  for  the  privilege 
of  drilling  for  a  well  for  another  year,  was  not 
void  as  being  unilateral.^-Dunaway  v.  Gal- 
braith,  214  S.  W.  33. 

Where  an  oil  and  gas  lease  provided  that 
lessee  might  surrender  it  at  any  time  on  the 
payment  of  |25,  such  provision  providing  for  a 
substantial  sum  and  not  a  mere  nominal  consid- 
eration held  to  furnish  consideration  sufficient 
to  support  the  entire  lease  when  construed  in 
connection  with  other  covenants.— Id. 
^^58  (Tex.Civ.App.)  The  nominal  considera- 
tion of  "one  dollar"  Is  sufficient  to  sustain  an 
option  in  a  gas  lease.— Emde  v.  Johnson,  214  S. 
W.  575. 

^=s>73  (Ark.)  An  oil  and  gas  lease  held  to  con- 
stitute not  a  severable  but  an  entire  contract, 
all  parts  of  which  must  be  given  effect  if  pos- 
sible; the  intention  of  the  parties  to  be  gather- 
ed from  the  four  corners  of  the  instrument. — 
Dunaway  v.  Golbraith,  214  S.  W.  33. 
^=>77  (Tex.Civ.App.)  Where  an  oil  lease  pro- 
vided that  the  lessee  would  bring  in  a  producing 
well  within  11  months,  and  that  within  30  days 
thereafter  ho  should  bring  in  another  well  and 
proceed  with  the  same  diligence  until  there 
should  be  at  least  five  wells  on  the  property,  and 
that  failure  to  prosecute  the  drilling  should  be 
construed  as  an  abandonment  of  the  lease  other 
than  as  to  producing  wells,  no  judicial  forfei- 
ture was  necessary  where  the  lessee,  after  bring- 
ing in  three  producing  wells,  abandoned  further 
operations.— Gillette  v.  Mitchell,  214  S.  W.  619. 
tg=>78(8)  (Ky.)  Where  a  lessor  accepted  uncon- 
ditionally the  rental  payments  under  an  oil 
lease,  the  lessee  had  the  right  to  assume  that 
lessor  was  satisfied  with  such  rentals  in  Ueu 
of  the  development  of  the  land,  and  lessor's 
remedy  was  to  demand  such  development  and 
seek  cancellation  for  lessee's  failure  to  comply 
with  the  lease  provisions.— Plumber  v.  Southern 
Oil  Co..  214  S.  W.  890. 

^=»78(7)  (Tex.Civ.App.)  In  applications  by  les- 
sors   of   oil   leases   for    injunction    restraining 


lessees  from  drilling  oil  wells,  the  trial  court 
should  be  actuated  oy  the  broad  spirit  of  pro- 
gressiveness  and  development,  and  no  unneces- 
sary impediment  or  delay  in  the  development  of 
the  natural  resources  of  the  country  should  be 
allowed  to  intervene  if  the  rights  of  the  liti- 
gants can  otherwise  bo  preserved.— Emde  v. 
Johnson,  214  S.  W.  575. 

In  a  suit  to  enjoin  lessee  under  an  oil  lease 
from  drilling  a  well,  as  having  forfeited  his 
right  to  sink  a  well  in  a  given  time  on  lessor's 
land  "or  on  one  of  the  adjoining  surveys,"  evi- 
dence relating  to  whether  a  well  had  actually* 
yeen  drilled  on  an  original  adjoining  survey  held 
insufficient  to  show  that  it  had  not,  so  as  to 
justify  issuance  of  an  injunction. — Id. 
€=>79(1)  (Tex.Civ.App.)  Where  plaintiff  was 
entitled  to  one-fourth  of  the  royalties  from  a 
well,  she  may  adopt  the  arrangement  made  by 
her  co-owners  with  the  owners  of  another  well 
as  to  the  division  of  the  proceeds  of  two  wells, 
the  oU  from  both  being  run  into  the  same  pipe 
line  without  being  measured.— Gillette  v. 
Mitchell,  214  S.  W.  619. 

Where  a  landowner,  who  had  given  an  oil 
to  develop,  the  lease  should  be  forfeited,  but  the 
lessee  should  be  entitled  to  retain  any  produc- 
ing well  and  to  seven  acres  around  the  same,  de- 
vised adjoining  small  parcels  to  plaintiff  and 
defendant,  and  there  was  a  producing  well  on 
the  parcel  devised  to  defendants,  held  that, 
after  forfeiture  of  the  lease,  plaintiff  was  en- 
titled to  share  in  the  royalties  from  the  pro- 
ducing well,  though  it  was  located  solely  on  the 
parcel  devised  to  defendants;  the  chief  value 
of  the  land  being  the  oil  thereunder.— Id. 
©=>79(7)  (Ky.)  In  a  suit  to  cancel  an  oil  lease 
for  nonpayment  of  rental,  the  weight  of  the  evi- 
dence held  to  show  that  the  rental  was  paid,  on 
the  Monday  following  the  Sunday  on  which  it 
became  due,  to  the  bank  which  had  been  re- 
ceiving the  rental  money,  and  w^as  not  placed 
to  plaintiff's  credit  on  such  date  because  plain- 
tiff instructed  the  cashier  not  to  so  credit  it- 
Plumber  v.  Southern  OU  Co.,  214  S.  W.  896. 


See  Infantck 


MINORS. 
MORTGAGES. 


See  Bills  and  Notes,  /®=»106;  Chattel  Mort- 
gages: Compromise  and  Settlement,  ^=:»3, 
18;  Curtesy,  <S=»9;  Dower,  ^=s>46;  Eject- 
ment, «=»9,  25,  110;  Evidence,  «=>383;  Ex- 
ecution, ^=9276;  Homestead,  ^=»81;  Me- 
chanics' Liens,  ^=dl49;  Mortgages,  ^=s>3G2; 
Pledges,  <S=»53;    Public  Lands,  <e=>178. 

I.   REQUISITES   AND    VAI.IDITT. 

(A)  Ifatnre  and  Essential*  of  Con-reyancea 

as  Security. 

^=>t6  (Tex.Civ.App.)  A  mortgage  to  secure  fu- 
ture indebtedness  is  valid.-— Poole  v.  Cage,  214 
S.  W.  500. 

^=:>32(2)  (Ark.)  Where  parties  to  absolute  deed 
have  a  dispute  as  to  whether  mortgage  was  in- . 
tended  and  enter  into  new  contract  to  settle 
the  dispute,  grantor  will  not  be  given  right  of 
redemption,  unless  both  parties  concurred  in 
intention  to  continue  existence  of  mortgage. — 
Murphy  v.  Booker,  214  S.  W.  63. 
«=>38(2)  (Ark.)  Equity  will  carry  out  the  real 
intention  of  the  parties  by  declaring  written 
deed  or  contract  to  be  a  mortgage,  where  it  is 
shown  by  clear,  unequivocal,  and  convincing  ev- 
idence that  such  was  the  intention  of  the  par- 
ties.—Murphy  V.  Booker, -214  S.  W.  63. 

m.   CONSTRUOTION  AND  OPERAi- 

TION. 

(D)  Lien   and    Prforltr* 

<g=»l5l(l)  (Tex.Civ.App.)  A  recorded  mortgage 
to  secure  future  indebtedness  is  valid,  not  only 
between  the  parties,  but  as  to  subsequent  pur- 
chasers from  the  mortgagor,  and,  as  to  such 
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subsequent  purchasers  any  advances  made  or 
indebtedness  incurred  in  pursuance  to  the  mort- 
gage contract,  whether  before  or  after  the  sub- 
sequent sale  or  incumbrance,  are  protected  by 
a  prior  and  superior  lien,  upon  the  property, 
Acts  29th  Leg.  c.  138,  as  amended  by  Acts 
aSd  Leg.  (First  Called  Sess.)  c.  27  (Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  5695).  does  not 
affect  the  validity  of  such  a  future  indebtedness 
clause.— Poole  v.  Cage,  214  S.  W.  500. 

VI.    TRANSFER  OP  PROPERTY  MORT- 
GAGED OR  OF  EQUITY  OF 
REDEMPTION. 

^=:»274  (Tex.Civ.App.)  One  purchasing  proper- 
ty from  a  mortgagor  subsequent  to  the  mort- 
gagee's execution  and  filing  takes  subject  to 
the  mortgage.— Price  Oil  Mill  Co.  v.  Madison- 
ville  OU  Mill  &  Fertilizer  Co.,  214  S.  W.  708. 

IX.   FORECLOSURE  BY  EXERCISE  OF 
POWER   OF   SAIJB. 

<S=9338  (Tex.Civ.App.)  In  action  to  enjoin  sale 
by  trustee  under  power  conferred  by  deed  of 
trust,  prayer  of  answer  for  the  "foreclosure 
of  their  said  deed  of  trust  lien  as  provided  for 
in  said  deed  of  trust"  held  to  authorize  a  fore- 
closure by  the  court,  and  not  merely  an  order 
directing  foreclosure  by  trustee.— Poole  v. 
Cage,  214  S.  W.  500.  ... 

<S=>362  (Mo.)  At  least  constructive  seism  of 
wife,  that  is,  right  to  immediate  possession  dur- 
ing coverture,  is  essential  to  the  husband's  es- 
tate of  curtesy;  and,  where  the  wife  had  only 
a  reversion  and  died  prior  to  death  of  life  ten- 
ant, the  husband  had  no  interest  or  estate  in 
the  lands,  and  could  by  purchase  at  a  sale  under 
trust  deed  acquire  title  thereto,  good  against 
the  life  tenant  and  his  own  children,  who  inher- 
ited the  reversion.— Hicks  v.  Bstes,  214  S.  W. 
159. 

XI.   REDEMPTION. 

€=>596,  597  (Ark.}  Equity  of  redemption  may 
be  waived  by  written  agreement.— Murphy  v. 
Bookfer,  214  S.  W.  68. 

Where  deed  absolute  in  form  was  intended 
as '  a  mortgage,  grantor  acquires  an  equitable 
right  to  hold  grantee  as  a  trustee,  which  he 
may  contract  away,  either  by  contract  in  writ- 
ing or  by  estoppel.- Id. 

MOTIONS. 

See  Jury,  ^=»116;  Justices  of  the  Peace,  ^=» 
135. 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  <©=»781,  1056.  1066; 
Constitutional  Law,  <g=»42,  43,  63,  135,  137, 
145,  233;  Counties;  Criminal  Law,  <8=>304; 
Damages,  <8=>166;  Elections,  <©=»13,  65,  83; 
Electricity,  ^=»19;  Eminent  Domain,  ^=> 
101,  109,  222,  223;  Injunction,  <8=>105,  129; 
Master  and  Servant,  €=>264;  Pleading,  ^=p 
8;  Schools  and  School  Districts;  Street 
Railroads;  Waters  and  Water  Courses,  ^=^ 
156,  197;    Weights  and  Measures,  ^=^1,  5. 

I.   CREATION,    ALTERATION,    EXIST- 
ENCE,   AND   DISSOLUTION. 

(B)   Territorial    Extent   and    SnbdlTlslona, 

Annexation,  Consolidation,  and 

Division. 

^=:»35  (Mo.App.)  E^nsas  City,  hy  absorbing 
city  of  Westport  under  Rev.  St.  1889,  §  1880, 
amended  by  Laws  1895,  pp.  54,  55,  and  Ordi- 
nance No.  8962,  City  Charter  1898,  p.  6,  note 
(b),  did  not  terminal^  existence  of  sewer  dis- 
trict created  by  city  of  Westport.— Parker- 
Washington  Co.  V.  Field,  214  S.  W.  402. 
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(C)    Amendment,  Repeal,  or  Forfeiture  ol 
Charter,   and   Dissolution. 

^=»44  (Mo.)  Cities  have  a  continuing  right  to 
make  and  change  their  charters.— Collins  v. 
A.  Jaicks  Co.,  214  S.  W.  391. 

n.   GOVERNMENT  All  POWERS  AND 
FUNCTIONS  IN  GENERAIi. 

^=s>63(2)  (Mo.)  The  Supreme  Court  may  detei- 
mine  whether  an  ordinance  is  reasonable  or 
unreasonable,  and  in  considering  the  matter 
may  settle  it  by  inspection  of  the  ordinance  on 
its  face,  or,  may  find  it  unreasonable  by  a  state 
of  facts  which  affects  its  operation.— Stegmann 
V.  Weeke,  214  S.  W.  137. 

TV.   PROCEEDINGS  OF  OOUNCH.  OR 
OTHER  GOVERNING  BODY. 

(A)  Meetinira,   Rules,    and   Proceedlnars    Ia 

General. 

€=>90  (Mo.App.)  Ordinance  passed  at  adjourn- 
ed meeting  of  board  of  aldermen  at  which  there 
was  a  quorum  of  the  aldermen  present  and 
voting  was  not  invalid  because  there  was  no 
quorum  at  preceding  meeting  at  which  ad- 
journment had  been  taken;  the  presence  of 
quorum  at  adjourned  meeting  showing  desire 
of  quorum  to  hold  meeting  at  such  time.— Par- 
ker-Washington Co.  V.  Field,  214  S.  W.  402. 

(B)  Ordinances  and  By-La^^s  in  General. 

<S=s>l06(l)  (Mo.App.)  Under  Kansas  City  Char- 
ter, requiring  "presiding  officer"  of  the  houses 
of  the  dty  council  to  sign  ordinances,  signa- 
ture as  **pro  tern,  speaker"  by  member  of  low- 
er house  who  had  been  called  to  chair  by  reg- 
ularly elected  speaker,  instead  of  the  signature 
of  such  regularly  elected  speaker,  did  not  in- 
validate ordinance  so  as  to  preclude  contractor 
which  had  performed  work  thereunder  from 
enforcing  special  tax  bills.— Parker-Washing-  • 
ton  Co.  V.  Field,  214  S.  W.  402. 
<g=>l07(2)  (Mo.App.)  The  signature  of  the  reg- 
ular mayor  showing  his  approval  is  necessary 
before  bill  can  become  an  ordinance;  the  may- 
or being  one  of  the  legislative  branches. — 
Parker- Washington  Co.  v.  Field,  214  S.  W. 
402. 

®=>l  1 1(1)  (Mo.App.)  Validity  of  ordinance  can- 
not be  collaterally  impeached  in  action  by  con- 
tractor, having  performed  work  thereunder  to 
enforce  special  tax  bills,  on  ground  that  it  was 
signed  by  speaker  pro  tem.  of  lowef  house  of 
city  council,  instead  of  regularly  elected  speak- 
er; the  signature  of  speaker  pro  tem.  being  act 
of  de  facto  officer.— Parker- Washington  Co.  v. 
Field,  214  S.  W.  402. 

V.  OFFICERS.  AGENTS,  AND  EM- 
PLOTtS. 

tA)   ainnlcipal  Officers  in  General. 

<©=5l24(2)  (Mo.)  In  view  of  Rev.  St.  1909,  § 
5922,  providing  that  the  duties  of  the  clerk  of 
the  several  counties  shall  be  exercised  in  refer- 
ence to  St.  Louis  and  Kansas  City  and  to  any 
other  city  having  registration  of  voters,  by  the 
board  of  election  commissioners  of  such  city, 
the  provisions  of  section  6143  as  to  recount  of 
ballots,  are  applicable  to  Kansas  City.— State 
ex  rel.  Bulger  v.  Southern,  214  S.  W.  100. 
ig=»l24(2)  (Tex.Civ.App.)  A  cit^  charter,  if  it 
purports  to  authorize  the  letting  by  contract 
to  the  highest  and  best  bidder  of  the  office  of 
city  treasurer,  etc.,  to  that  extent  is  unconsti- 
tutional.—City  of  Corpus  Christi  v.  Mireur, 
214  S.  W.  528. 

IX.   PURIiIC   IMPROVEMENTS. 

(E)  Assessments  for  Benefits,  and  Special 
Taxes. 

^=>407(1)  (Mo.)  A  Kansas  City  ordinance  as- 
sessing cost  of  repaying  portion  of  a  street 
against  abutting  property  owners  held  consti- 
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tatioiuit  tbooicb  eft/  bad  preTUrasly  paid  for 
Tt^mrlng  anotber  portioD  of  same  street  from 
Hty  fanda.'-CoUiiUi  t.  A.  Jaicka  Co.,  214  S.  W. 

€s940Sa)  (Mo,)  Kanaaa  City  Cbarter  of  1909, 
art,  18,  I  12,  proTidiDf  that  rif  hta  or  liabilities 
ac^juired  or  a^^Tned  ander  preylonn  charter 
nball  not  be  affected^  etc..  la  inapplicable  to 
1889  Charter,  art.  10,  f  31,  requiring  the  dty 
to  nay  certain  street  maintenancf;  costs,  since 
such  provisions  did  not  create  a  contract  right 
in  favor  of  abutting  ownera.--Collins  ^.  A. 
Jaicks  Co.,  214  8.  W.  391. 
«=94f4(l)  (Mo.)  Under  Kansas  City  Charter, 
art.  13,  I  31,  cost  of  either  paving  or  main- 
taining the  city  streets  may  be  paid  by  special 
assessments  against  the  abutting  owners.— 
Collins  V.  A.  Jaicks  Co.,  214  S.  wT  391. 
«=94f4(3)  (Mo.)  Kansas  City  Charter  of  1899, 
providing  that  street  improvements  be  assess- 
ed against  abutting  owners,  but  that  dty  main- 
tain the  improvements,  does  not  constitute  a 
contract  with  abutting  owners  who  pay  for  a 
boulevard  improvement.— Collins  t,  A.  Jaicka 
Co.,  214  8.  W.  391. 

^3»450  (Mo.App.)  Where  city  having  absorbed 
another  city  passed  ordinance  oroviding  for 
construction  of  sewers  in  sewer  aietrict  creat- 
ed by  the  latter,  the  former  thereby  adopted 
such  sewer  district.— Parker* Washington  Co.  v. 
Field.  214  8.  W.  4(i2. 

<s»485(5)  (Mo.)  Kansas  City  Charter,  art.  8, 
I  24,  providing  that  tax  bills  shall  be  prima  fa- 
de valid,  etc.f  creates  a  presumption  that  the 
proceedings  resulting  in  issuance  of  the  tax 
hill  were  proper.-^ollina  v.  A*  Jaicks  Co.,  214 
H.  W.  391. 

^S9485(5)  (Mo.App.)  In  action  to  enforce  spe- 
dal  tax  bill  issued  in  part  for  construction  of 
joint  district  sewer,  burden  of  provinginvalid- 
ity  of  bill  was  on  defendant.— Parker-Washing- 
ton Co.  ▼.  Field,  214  S.  W.  402. 

In  action  to  enforce  special  tax  bill  issued 
in  part  payment  for  construction  of  joint  dis- 
trict sewer,  evidence  that  part  of  sewer  was 
constructed  outside  of  joint  sewer  district  to 
establish  invalidity  of  tax  bills  must  be  dear 
and  definite.— Id. 

^=9513(1)  (Mo.)  In  the  absence  of  fraud  the 
courtR  will  not  ordinarily  interfere  with  a  dty's 
decision  that  the  cost  of  repaving  streets 
should  be  paid  by  assessing  abutting  owners 
instead  of  irom  city  funds.— Collins  v.  A.  Jaicks 
Co.,  214  S:  W.  391. 

^s>6l3(7)  (Mo.)  In  a  petition  to  have  spedal 
tax  bills  (ledared  invalid,  allegations  that  work 
had  consisted  of  "putting  a  top  dressing  on 
said  boulevard"  means  resurfacing,  which  is  a 
paving  or  repaving,  and  not  merely  mainte- 
nance.—Collins  y.  A.  Jaicks  Co..  214  8.  W.  391. 

(P)  ESnforoement  of  Assessments  and  Spe- 
cial Taxes. 

^s»568(3)  (Mo.App.)  In  action  to  enforce  spe- 
dal tax  bill  issued  in  part  payment  for  con- 
struction of  joint  district  sewer,  evidence  held 
Insufhciont  to  show  that  a  part  of  the  joint 
sewor  was  constructed  outside  of  the  joint  sew- 
er distrfct.— Parker- Washington  Co.  v.  Field, 
214  S.  W.  402. 

X.  POUOE  POWER  AITD   BEGULA- 
TION8. 

(B)  Violations  and  Knforoement  of  Revn- 
latlons. 

^=»639(1)  (Mo.App.)  Information  charging  vio- 
lation of  city  4>riUiiniice  which  omits  the  very 
gist  of  tlie  action  is  fatally  defective,  notwith- 
8t  an  ding  that  Knmc  strictness  is  not  required  for 
violation  of  citv  ordinance  as  is  in  a  criminal 
caHO.- Kansas   City   v.    Sells-Floto   Shows   Co., 

214  s.  \v.  urn). 

Information  chargina  that  defendant  exhibited 
a  circus  within  city  hmits  charging  admission 
fee  of  50  cents  ''without  first  having  fully  paid 
the  license  fee  required  by  subdivision  A.  of  seo* 


tion  1^"  etc.,  keid  insnilldent  to  charge  violatiQa 
of  dty  ordinance  reqniring  drcns  diarging  sock 
admission  price  to  secure  certain  license:  tke 
gist  of  the  prosecution  bdng  the  faHare  to  se- 
cure license,  and  not  the  failure  to  pay  debt  doe 
on  license  fee.— Id. 

Tlie  failure  of  information  charging  vioiadon 
of  dty  ordinance  to  state  the  very  gist  of  tke 
action  is  a  fatal  defect  that  can  be  taken  ad- 
vantage of  at  any  time,  and  cannot  be  cured  sub- 
sequent to  rendition  of  judgment  by  a  statute 
or  amendment.— Id. 

XL  USE  AJfB  BEGUUkTION  OF  PVB- 

UO  PI.AOES,  FBOPEBTT* 

AJfB  WOBJLS. 

(A)  Btre^tm  and  Otlier   Pabltc  ITays. 

^=»705(10)  (Tenn.)  If  plaintilTs  decedent,  killed 
in  an  automobile  collision,  was  guilty  of  ne^ 
gence  proximately  contributing  to  the  acddoit. 
plaintiff  cannot  recover  for  the  death  unless 
otherwise  provided  by  statute.— Bejadi  v.  Cdby, 
214  S.  W.  869. 

€s>706(6)  (Mo.)  In  an  action  for  death  of  a 
girl  six  years  of  age  from  injuries  recdved  in 
being  run  over  by  defendant  bakery  company's 
horses  and  wagon  driven  by  its  driver,  also  de- 
fendant, testimony  as  to  the  driver's  negligence 
in  regard  to  speed  and  watching  for  children  on 
the  street  and  as  to  the  child's  contribotoiy  neg- 
ligence held  to  raise  questions  which  were  prop- 
erly submitted  to  the  jury.— Spivack  v.  J.  Hahn 
Bakery  Co..  214  8.  W.  166. 
<®=>706(8)  (Tenn.)  In  an  action  for  deatii  of 
plaintifiTs  decedent  in  an  automobile  collision, 
an  instruction  that,  if  such  decedent  was  guil- 
ty of  gross  contributory  negligence,  there  could 
be  no*  recovery,  regardless  of  whether  or  not 
it  was  one  of  the  proximate  causes  of  the  acd- 
dent,  held  misleadmg.— Bejach  v.  Colby,  214  S. 
W.  869. 

Xn.   TOBT8. 

(ID)  Condition  or   Use  of  Public  Bolldlns* 
and  Otlier  Property. 

^=9855  (Mo.App.)  A  dty,  sued  for  injuries  to  a 
boy  when  he  fell  from  the  top  of  a  retaining 
wall  in  its  park  to  the  street  below  cannot  in- 
voke as  a  defense  an  ordinance  forbidding  games 
in  any  of  the  city  parks,  though  the  boy  when 
injured  was  playing  a  game.— Bamett  v.  Kan- 
sas City,  214  S.  W.  240. 

^=»857  (Mo.App.)  In  an  action  against  a  city 
for  injuries  to  a  boy  in  its  park  by  falling  from 
a  retaining  wall  to  the  street  below,  whether 
the  city,  as  a  reasonablv  prudent  person,  under 
the  circumstances  should  nave  allowed  the  place 
to  continue  unprote#ed,  held  for  the  jury.— 
Bamett  v.  Kansas  City,  214  S.  W.  240. 

In  an  action  against  a  city  for  injuries  to  a 
boy  in  a  park,  photograph  of  premises  on  which 

Elaintiff  lived  with  his  parents  held  iuadmiasi- 
le.-Id. 

Xm.   FI8CAI.  MANAGEMENT,  PUB- 

1*10  DEBT,  SECUBITIES.  AND 

TAXATION. 

(C)  Bonds  and  Otber  8eonrlties»  and  Sink- 

ing Funds. 

<S=p949  (Ky.)  A  city  is  liable  to  the  holders  of 
bonds  for  money  received  for  the  bonds,  where 
they  are  invalid  because  issued  for  street  im- 
provements pursuant  to  an  ordinance  passed 
under  an  unconstitutional  statute  (Ky.  St.  § 
3459a).— City  of  Henderson  v.  Redman,  214  S. 
W.  809. 

(D)  Taxes    and    Otl&er    Revenne,   and    Ap- 

plication Tl&ereof. 

<gs»966(l)  (Tex.  Civ.  App.)  Vessels,  derricks, 
horses,  and  wagons  used  in  business  of  dredging 
and  marketing  mud  shell,  permanently  situated 
at  places  other  than  dty  of  Galveston,  under 
control  of  agents  of  owner  permanently  residing 
at  such  places,  were  not  subject  to  Galveston's 
personal   property   tax    under   Galveston  City 
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Charter,  {  54,  though  Galveston  was  place  of 
owner's  residence,  and  though  tugboats  were 
registered  for  port  of  Galveston  under  U.  S. 
Comp.  St.  §  7719,  and  discharged  cargoes  there- 
at, and  though  property  was  not  taxed  at  place 
of  its  situs.— City  of  Galveston  v.  Haden,  214 
S.  W.  766. 

<©=»978(7)  (Tex.Civ.App.)  San  Antonio  City 
Charter,  {  123,  barring  delinquent  taxes  after 
10  ^ears,  fixes  a  limitation  period,  and  is  not 
available  to  taxpayer' unless  pleaded. — Garza  v. 
City  of  San  Antonio,  214  S.  W.  488. 

(B)  Rifflits    and    Remedies    of    Twcpayers* 

<&=5>993(2)  (Tex.Civ.App.}  In  view  of  Charter 
of  City  of  Corpus  Christi,  art.  12,  |  1,  tax- 
^  payers  of  the  city  can  sue  in  equity  to  restrain 
ft  and  its  officers  from  awarding  the  office  of 
city  depositary  to  a  national  bank  which  has 
not  made  the  best  bid  for  the  office  based  on 
interest  on  daily  balances  and  value  of  bond 
tendered,  as  expressly  stipulated  by  the  city 
charter,  even  though  plaintiff  taxpayers  are 
officers  or  agents  of  a  rival  bank;  acceptance 
of  the  lower  bid  being  an  attempt  to  execute 
an  illegal  and  unauthorized,  if  not  fraudulent, 
contract  or  agreement  on  behalf  of  the  city.— 
City  of  Corpus  Christi  v.  Mireur,  214  S.  W. 
528. 

Charter  of  City  of  Corpus  Christi,  art  12,  § 
1,  providing  that  any  citizen  who  is  a  property 
taxpayer  may  maintain  an  action  to  restrain 
the  execution  of  any  illegal,  unauthorized,  or 
fraudulent  contract  or  agreement  on  behalf  of 
the  dty,  does  not  mean  the  taxpayer  may  act 
for  the  city  in  prosecuting  a  suit;  the  suit 
being,  not  in  behalf  of  the  dty,  but  to  restrain 
the  city  council  from  making  such  a  contract. 
-Id. 

MURDER. 

See  Homidde. 

MUTUAL  BENEFIT  INSURANCE 

See  Insurance,  ^=»750-815. 

NAMES. 

See  Criminal  Law.  <S=>1144;    Drains,  <^»14; 
Husband  and  Wife,  <&=>270. 

^=>I4  (Tex.Cr.App.)  The  Court  of  Criminal 
Appeals  cannot  assume  from  mere  identity  of 
names  that  the  maker  of  a  complaint  for  adul- 
tery was  the  same  person  as  the  woman  named 
in  the  complaint  as  the  adultress,  to  sustain 
defendant's  contention  that  such  woman  was 
an  accomplice,  and  therefore  not  a  credible  per- 
son within  Code  Cr.  Proc.  1911,  art  479.— Hal- 
badier  v.  State,  214  S.  W.  349. 

NAVIGABLE  WATERS. 

See   Trial,   «=»75,    252;     Waters    and    Water 
Courses,  <^»43. 

m.   RIPARIAN   AND   LITTORAL 
RIGHTS. 

^=»39(6)  (Ky.)  In  action  for  damages  to  land 
from  aiversion  of  water,  evidence  that  defend- 
ants floated  logs  down  creek  in  such  quantities 
as  to  overtax  its  capacity,  and  of  such  length 
and  dimensions  as  to  prevent  them  being  read- 
ily floated,  and  to  cause  them  to  hang  upon  the 
bank  or  other  obstructions,  thereby  causing  the 
gorging  of  the  creek,  held  to  sustain  charge  of 
negligence.— Cole  &  Crane  v.  May,  214  S.  W. 
865. 

Owner  ^s  not  preduded  from  recovering 
damages  to  land  from  diversion  of  water  of 
creek  caused  by  negligent  floating  of  logs,  be- 
cause of  his  refusal  to  permit  defendants  to 
remove  towhead,  which  was  a  natural  formation 
in  creek,  and  not  a  permanent  barrier  to  use 
of  creek  for  float  purposes.— Id. 

Owner's  measure  of  damages  for  diversion  of 
water  of  creek  across  his  land  is  the  value  of 


the  use  of  the  land  during  injury  thereto,  if  in- 
jury is  merely  temporary,  but.  if  permanent,  is 
the  difference  in  the  value  of  tne  land  before  the 
water  was  diverted  upon  the  land  and  after. 
-Id. 

Verdict  of  $550  for  diversion  of  water  from 
natural  channel  by  floating  logs,  causing  ditch, 
735  feet  long  and  from  37  to  67  feet  wide, 
through  plaintiff's  land,  held  not  so  cxces^sive  as 
to  warrant  reversal. — Id. 

NEGLIGENCE. 

See  Appeal  and  Error,  «=»719,  742,  901,  1062, 
1097;  Banks  and  Banking,  «=»171.  175; 
Carriers,  <©==>216,  305,  315,  318,  820,  321, 
327,  328,  336,  348;  Contracts,  <©=»196; 
Dnmflffps,  <S=>62,  96,  132,  166,  216;  Estop- 
jkK  G=5t2;  EN'ideDCe.  €=14,  "i28*  Gifts, 
^^^34;  Highways,  ^=>0(J;  Indeoiiiity,  <g;=J 
l->:  Jnstict's  of  tb0  Peacp,  ^==j174;  Limita- 
Tii>n  fif  AeticHiH.  C^3l8<>,  lllO;  MflHter  and 
Sr^rviiiit,  <:^=>V»5  ^.^30 ;  Mimicipa]  Corporm- 
tinn.s,  (S=>TU5.  im,  m5-mii  Navigable  Wa- 
ters, ^=339;  Railroads,  <S=s212— 140;  Street 
Railroatis,  C=*91-117;  Telegraphs  and  Tele- 
phoace,  <3=320,  45,  66;  Trial,  ®;=>253,  260, 
295,  20O,  351,  352;  Vendor  aod  Purchaser, 
^=>274;    Venue,  ^=7:    WItncases,  €=246. 

I.   A0T8  OR  OMISSIONS  OONSTITUT- 

TKO  KEGUOENOE. 

(A)   Personal  Coadact  in  General. 

^»I5  (Mo.App.)  The  joint  owners  of  a  private 
telephone  line  in  a  dilapidated  condition,  and 
hanging  into  a  field  so  that  it  strangled  a  colt, 
were  joint  tort-feasors,  each  liable  for  the  dam- 
ages to  the  owner  of  the  colt.— Uendrix  v.  Corn- 
ing, 214  S.  W.  253. 

n.   PROXIMATE  CAUSE   OF   INJURT. 

€=>56(1)  (Mo App.)  If  a  fellow  being  is  put  in 
peril  of  life  or  limb  through  the  negligence  of 
another,  such  negligence  is  the  "proximate 
cause*'  of  injury  to  one  who  is  injured  in  an 
attempt  to  rescue  the  person  in  danger.— Sher- 
man V.  United  Rys.  Co.  of  St.  Louis,  214  S.  W. 
223. 

€:=»56(1)  (Tex.Civ.App.)  An  instruction  defin- 
ing proximate  cause  as  not  necessarily  the 
cause  nearest  in  time  or  physical  sequence,  but 
a  cause  without  which  the  injury  would  not 
have  happened,  and  from  which  the  injury  or  a 
like  injury  might  reasonably  have  been  antici- 
pated, is  substantially  correct.— Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Cook,  214  S.  W.  5.J9. 
€=>59  (Mo.App.)  The  liability  of  person  charg- 
ed with  negligence  does  not  depend  on  the 
question  whether,  with  the  exercise  of  reason- 
able prudence,  he  could  or  ought  to  have  fore- 
seen the  injury  complained  of,  but  he  may  be 
held  liable  for  anythmg  which,  after  the  injury 
is  complete,  appears  to  have  been  a  natural  and 
probable  consequence  of  his  act  or  omission. — 
Washburn  v.  Laclede  Gas  Light  Co.,  214  S.  W. 
410. 

III.   CONTRIBUTORY    NEGLIGENCE. 
(A)  Persons  Injured  In  General. 

^=>80  (Tenn.)  Any  negligence  on  the  part  of 
plaintiff  contributing  directly  to  the  injury  will 
bar  an  action.— Bejach  v.  Colby,  214  S.  W.  8G9. 
^=»82  (Tenn.)  Where  negligence  by  plaintiff  is 
remotely  connected  with  the  cause  of  injury,  the 
question  to  be  determined  is  whether  defendant 
exercising  ordinary  care  and  skill  might  have 
avoided  the  injury,  and,  if  so,  plaintiff^  remote 
negligence  may  not  be  set  up  m  bar  of  the  ac- 
tion, but  will  be  considered  only  in  mitigation. 
—Bejach  v.  Colbv,  214  S.  W.  869. 
€=>82  (Tex.Civ.App.)  The  rule  that  plaintiff 
may  not  profit  by  his  own  negligence,  concur- 
ring with  that  of  another,  does  not  apply  where 
damages  resulting  from  defendant's  negligence  , 
can  be  separated  and  distinguished  from  those 
resulting    from    plaintiff's   contributory    negli<* 
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gence,  in  which  case  recovery  is  limited  to  con- 
sequences flowing  from  defendant's  negligence 
alone.— Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Crow- 
ley, 214  S.  W.  721. 

(O)  Imputed  Neflrllarcnce. 
«=»93(1)  (Tex.Civ.App.)  Negligence  of  driver  of 
a  conveyance  is  not  imputable  to  an  occupant 
who  has  no  control  over,  and  gives  no  direc- 
tions to,  the  driver.— Chicago,  R.  I.  &  O.  Ry. 
Co.  V.  Wentzel,  214  S.  W.  710. 

(D)  Comparatire  Neffllarenee. 
<Ss»IOI   (Tenn.)  PlaintifE's     remote     negligence 
will  be  considered  in  mitigation  of  damages.— 
Bejach  v.  Colby,  214  S.  W.  869. 

IV.   ACTIONS. 

(A)   RlKl&t  of  Aetlon,  P»ptie«,  PrellminaPT 
Proeeedlnars,  and  Pleading. 

^=s>ll7  (Mo.App.)  Contributory  negligence,  not 
pleaded,  is  not  in  the  case,  unless  it  appears,  as 
a  matter  of  law,  from  plaintiff's  evidence^ 
Hensley  v.  Kansas  City  Rys.  Co.,  214  S.  W. 
287 

«=>'n9(l)  (Mo.App.)  Plaintiff  is  not  required 
to  submit  his  case  on  all  the  separate  specitica- 
tions  of  negligence,  but  only  upon  those  having 
evidentiary  support.--Bradford  v.  City  of  Bt. 
Joseph,  214  S.  W.  2^1. 

<8=>II9(3)  (Tex.Civ.App.)  A  particular  act  of 
negligence  alleged  is  put  in  issue  by  a  general  de- 
nial, and  plaintiff  is  Umited  to  the  act  specified. 
—Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Wilson,  214 
S.  W.  773. 

<g=>n9(6)  (Mo.)  C/ontributory  negUgence  is 
avaUable  as  a  defense,  although  not  pleaded 
where  plaintifiPs  evidence  clearly  showed  ms' 
contributory  negligence.— Williams  v.  St  Jos- 
eph Artesian  Ice  &  Cold  Storage  Co.,  214  b. 
W.  385. 

(B)  BSTtdenoe. 
^=s>l2l(2)  (Mo.)  The  mere  fact  of  injury  stand- 
ing alone  is  no  proof  of  negl»»enS«--r;PJ^J)?^  ^' 
(Sicago.  R.  I.  &  P.  Ry.  Co.,  214  S.  W.  124. 
fi=>l22(l)  (Mo.App.)  In  a  personal  injury  case, 
plaintiff  is  not  required- to  affirmatively  prove 
the  exercise  by  plaintiff  of  ordinary  care,  during 
all  the  time  during  which  the  accident  occur- 
red :  the  presumption  being  that  plaintiff  was 
exercising  ordinary  care.-Hensley  v.  Kansas 
City  Rys!  Co.,  214  S.  W.  287. 

(C)  Trial,  Judgment,  and  Review. 
<g=>l36(28)  (Tex.Civ.App.)  Where  one  under 
the  impulse  of  fright,  in  a  sudden  situation  of 
danger,  chose  an  unwise  alternative  he  cannot, 
as  a  matter  of  law,  be  held  contributonly  neg- 
ligent therefor.— Galveston,  II.  &  S.  A.  Ry.  Oo. 
V.  Cook,  214  S.  W.  539.  ,     .   . 

<8=>I38(1)  (Tex.Civ.App.)  In  personal  injury 
case  against  a  railroad,  defendant  was  entitled 
to  an  instruction  in  the  affirmative  form  that, 
although  the  jury  found  that  defendant  s  braKe- 
man  committed  the  act  charged  by  plaintiff,  yet 
if  they  further  found  the  brakeman  not  guilty 
of  negligence  in  so  doing  verdict  should  be  for 
defendant;  there  being  evidence  raising  the  is- 
sue whether  the  act  ^a?  °egligent.-aalveston, 
H.  &  S.  A.  Ry.  Co.  v.  Wilson,  214  S.  W.  773. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWSPAPERS. 

See  Judges,  «=»49;  Libel  and  Slander,  ^»48, 
51,  123;    Novation,  ^=>1. 

NEW  TRIAL 

See  Appeal  and  Error.  <g=>301,  302,  553,  715, 
977  1140,  1212;  Courts,  <8=>247;  Criminal 
Law,  <©=>918-938.  1003.  1128;  Homicide,  '©=> 
319;   Judgment,  «=»338,  342. 


H.  OROUKD8. 


(D)   DUanallflcatlon   or   Mlscondiict   of   or 
Affectlnar  Jury. 

<g=>44(l)  (Mo.App.)  The  matter  of  panting  a 
new  trial  for  alleged  misconduct  or  the  jury 
is  largely  within  the  discretion  of  the  trial 
court.— Paul  ▼.  Dunham,  214  S.  W.  263. 

In  a  personal  injury  action  against  a  street 
railroad  company,  it  was  not  an  abuse  of  dis- 
cretion to  refuse  a  new 'trial  because  defend- 
ant's attorney  claimed  to  have  heard  the  ja- 
rors  talking  over  the  case  during  the  trial, 
and  plaintiff's  sister  had  shaken  hands  with  a 
juryman,  and  plaintiff  had  asked  another  jury- 
man not  to  run  off  with  a  bucket  which  he  had 
placed  under  a  bench;  no  reference  to  the 
case  having  been  made  on  either  occasion. — Id. 
^=;»47  (Mo.App.)  In  personal  injury  action 
against  a  street  railroad  company,  it  was  not 
an  abuse  of  discretion  to  reiuse  a  new  trial 
"because  defendant's  attorney  claimed  to  have 
heard  the  jurors  talking  over  the  case  during 
the  trial  and  plaintiff's  sister  had  shaken  hands 
with  a  juryman,  and  plaintiff  had  asked  an- 
other juryman  not  to  run  off  with  a  bucket 
which  he  had  placed  under  a  bench;  no  refer- 
ence to  the  case  having  been  made  on  either 
occasion.— Paul  v.  Dunham,  214  S.  W.  263. 

(G")    Surprise,    Accident,    Inadvertence,    or 
Mlntake. 

<S=»89  (Tex.CiY.App.)  Plaintiff's  testimony  that 
there  was  no  fastening  on  the  gate  when  it 
was  installed  having  been  received,  though  the 
proper  conclusion  from  the  petition,  special  ex- 
ception to  which  of  indefiniteness  had  been 
overruled,  was  that  plaintiff  expected  to  show 
that  fastening  -was  insufficient  or  had  become 
out  of  repair,  new  trial  should  have  been  grant- 
ed on  motion  presenting  testimony  of  three 
reputable  persons  that  defendant  placed  a 
proper  fastening  on  the  gate  when  it  was  in- 
stalled.—Texas  jBlectric  Jty.  Co.  v.  Simmons, 
214  S.  W.  563. 

(H)  Ne-vrlx    Dlsco-rered    BSvldenoe. 

^=»99  (Tex.Civ.App.)  The  granting  of  new  trial 
upon  ground  of  newly  discovered  evidence  is 
discretionary  with  court.— Donoho  v.  Carwile, 
214  S.  W.  553. 

^=:»99  (Tex.Civ.App.)  Where  motion  for  new 
trial  for  newly  discovered  evidence  was  unac- 
companied by  the  affidavit  of  the  witnesses,  no 
diligence  was  shown,  and  the  testimony  was 
chiefly  on  the  matter  of  the  impeachment  of 
the  adverse  party's  testimony,  such  motion  was 
properly   denied.— McDonald  v.  Lastinger,  214 

^=»I02(S)  (Tex.Civ.App.)  No  error  was  com- 
mitted in  refusing  a  neW  trial  on  'ground  of 
newly  discovered  testimony  as  to  certain  trans- 
actions, where  the  moving  party  knew  of  such 
transactions  before  trial,  made  no  motion  for 
continuance  to  secure  the  new  testimony,  and 
other  like  testimony  was  introduced.— Morrison 
V.  Neely,  214  S.  W.  586. 

^=:»I04(1)  (Tex.Ciy.App.)  Court  did  not  abuse 
its  discretion  in  denying  motion  for  new  trial 
on  ground  of  newly  discovered  evidence,  where 
such  evidence  was  cumulative  in  tendency. — 
Donoho  V.  Carwile,  214  S.  W.  553. 

m.  PROCEEDINGS  TO  PROCURE 
KEW   TRIAL. 

^=»  140(3)  (Tex.Civ.App.)  Evidence  on  a  hear- 
ing for  new  trial  showing  that  the  amount  of 
plaintiff's  attorney's  fee  was  mentioned  in  the 
jury  room,  but  discussion  thereoi  suppressed 
by  the  foreman,  held  to  show*  that  the  amount 
of  the  verdict  was  not  influenced  by  considera- 
tion of  the  attorney's  fee.— Galveston,  H.  &  S. 
A  Ry.  Co.  v.  Cook,  214  S.  W.  539. 
(S=»I50(1)  (Tex.Civ.App.)  A  motion  for  new 
trial  for  newly  discovered  evidence  should  be 
accompanied  by  the  affidavit  of  the  witness.— 
McDonald  v.  tastinger,  214  S.  W.  829. 
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NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Attorney  and  Client,  ^5»104;  Bankruptcy, 
^==>425;  Bills  and  Notes.  <S=:>452;  Cancella- 
tion of  Instruments,  ^=s»22;  Compromise  and 
Settlement,  ^=»18;  Constitutional  Law,  ^=» 
278;  Drains,  <gs=»2,  14,  18;  Elections,  <8=> 
275,  280,  281;  Evidence,  <g=>71,  450;  Exe- 
cution, <©=>275y  311;  Fraudulent  Conveyanc- 
es, ^==9163;  Injunction,  ^==>34;  Insurawe, 
<gs=»138,  103,  373,  390,  533,  539;  Lis  Pen- 
dens, ^=»13;  Lost  Instruments,  ^=»6;  Mas- 
ter and  Servant,  ^=9245;  Mechanics'  Liens, 
^=>132;  Principal  and  Agent,  C=»189;  Sales, 
^=>23;  Schools  and  School  Districts,  ^s=> 
97;  Stipulations,  «=»14;  Taxation,  <S=»482; 
Time,  €=»10;  Trial,  €=»6;  Vendor  and  Pur- 
chaser, «®=»231,  232,  239,  242. 

NOVATION. 

^=>l  (Tox.Oiv.App.)  Where  holders  of  notes 
against  newspaper  publishers  made  contract 
whereby  one  of  the  holders  was  to  sell  ad- 
vertising space,  collect  proceeds,  and  divide 
proceeds  among  holders  to  apply  on  notes, 
the  contract  merely  provided  method  of  pay- 
ment of  notes  and  was  not  a  novation^ — ^Pyle  v. 
Park,  214  S.  W.  652. 

NUISANCE. 

See  Action,  ^ss»30;  Highways,  ^s>155;  Limi- 
tation of  Actions,  ^=^5. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  ^=»135~145. 

OBSTRUCTING  JUSTICE 

^=»l  (Ky.)  The  phrase  "obstructing  justice*' 
means  impeding  or  obstructing  those  who  seek 
justice  in  a  court,  or  those  who  have  duties  or 
powers  of  administering  justice  therein. — Shack- 
elford v.  Commonwealth,  214  S.  W.  788. 

The  phrase  "due  course  of  justice,"  within 
rule  making  obstruction  thereof  an  offense, 
means  not  only  the  due  conviction  and  punish- 
ment or  the  due  acquittal  and  discharge  of  an 
accused  person,  as  justice  may  require,  but  also 
the  due  course  of  proceedings  in  the  adminis- 
tration of  justice.— Id. 

^=s>Q  (Ky.)  No  offense  is  committed  under  the 
federal  statute  making  it  an  offense  to  impede 
or  obstruct  by  threats  or  violence  the  due  ad- 
ministration of  justice  in  any  United  States 
court  (U.  S.  Comp.  St.  §  10305).  if  the  unlawful 
act,  done  with  reference  to  a  particular  cause 
pending  or  contemplated  to  be  brought  before  a 
United  States  court,  does  not  obstruct  the  ad- 
ministration of  justice  therein,  though  tiie  evil 
intent  of  the  act  may  militate  against  the  ad- 
ministration of  justice  in  some  other  cause— 
Shackelford  v.  Commonwealth,  214  S.  W.  788. 
^=9 1 1  (Ky.)  Indictment  charging  that  sheriff 
held  conversation  with  juror  out  of  the  presence, 
sight,  and  hearing  of  other  jurors  without 
charging  that  the  conversation  pertained  to 
subject  connected  with  the  trial  as  prohibited  by 
Cr.  Code  Prac.  §§  245,  246,  or  that  the  deputy 
sheriff  in  whose  custody  jury  had  been  placed 
was  not  present  and  did  not  hear  conversation, 
held  insufficient  to  charge  obstruction  of  justice. 
—Shackelford  v.  Commonwealth,  214  S.  W.  788. 

OFFICERS. 

See  Corporations,  ^=:»212,  229;  Counties,  ^=9 
74;  District  and  Prosecuting  Attorneys; 
Elections,  «=>217,  275;  Evidence,  «=»71,  83; 


Highways,  €=»90;  Insurance,  ^=s»373;  Judg- 
es; Justices  of  the  Peace;  Libel  and  Slan- 
der, ^=K>48,  51,  101;  Municipal  Corporations, 
<©=»106,  107,  111,  124,  993;  Process,  <g=»23; 
Public  Service  Commissions;  Receivers; 
Time,  ^=>10. 

in.   RIGHTS,  POWERS,  DUTIES,  AND 
LIABILITIES. 

<S=»I05  (Tex.Civ.App.)  As,  under  Rev.  St.  1895. 
art.  1139,  the  county  clerk's  deputies  "shall  act 
in  the  name  of  their  principal  and  may  do  and 
perform  all  such  official  acts  as"  the  clerk  may 
perform,  where,  in  proceedings  to  lay  otit  a 
public  highway,  the  notices  issued,  the  appoint- 
ment of  the  jury  of  view,  and  oaths  of  such 
jury  were  signed,  sworn,  and  certified  in  the 
form,  "B.,  Co.  Clerk,  by  V.,  Deputy,"  they 
were  in  proper  legal  form.— Culp  v.  Commission- 
ers' Court  of  Coryell  County,  214  S.  W.  944. 

OIL 

See  Appeal  and  Error,  ^=s>882;  Highways,  ^=9 
153,  159;  Injunction,  ^=s>32,  136;  Judg- 
ment, ^=:»702;  Mines  and  Minerals,  ^=:947, 
58,  73,  77,  78,  79;    Prohibition,  t^Ss,  9. 

OPTIONS. 

See  Mines  and  Minerals,  ^=^58. 

PARENT  AND  CHILD. 

See  Adoption;  Appeal  and  Error,  ^=»1050; 
Attorney  and  Client,  ^=»166;  Damages,  ^=» 
132;  Death,  <5=3>69;  Deeds,  €=>196;  De- 
scent and  Distribution,  ^=:»69,  97;  Habeas 
Corpus,  ^=946,  54,  99;  Husband  and  Wife, 
«=>49}^;  Infants;  Limitation  of  Actions, 
^=>10();  Master  and  Servant  <5=»325,  SSO; 
Street  Railroads,  <S=»114,  117;  Trial.  <&=> 
352;    WiUs,   <&=>88;    Witnesses,  «=»270. 

PARTIES. 

See  Evidence.  ^=^230.  590;  Judgment,  ^=s> 
675.  702,  870;  Justices  of  the  Peace,  <$=> 
174;  Lis  Pendens,  <®=»24;  Trial,  €=>140; 
Witnesses,  ^==>217. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  in- 
struments, see  also  the  various  specific  top- 
ics. 

I.  PIJaKTIFFS. 
(A)  Persona  "Wlio  may   or  must   Sue. 

^ss>4  (Tex.Civ.App.)  Although  plaintiff's  son- 
in-law  was  a  necessary  party  to  the  suit,  yet  in 
view  of  Rev.  St.  1911,  art.  1894,  this  require- 
ment would  be  met  if  it  were  proper  for  plain- 
tiff to  conduct  the  suit  for  thp  u^o  anH  hpnofit 
of  his  son-in-law.— Perkins  v.  Terrell,  214  S.  W. 
551. 

V.   DEFECTS,   OBJECTIONS.   AND 
AMENDMENT. 

<g=»76(2)  (Tex.Civ.App.)  Plaintiffs  authority 
to  sue  for  the  use  and  benefit  of  another  cannot 
be  raised  by  general  demurrer,  but  onlv  by  plea 
in  abatement.-— Perkins  v.  Terrell,  214  S.  W. 
551. 

<©=>76(5)  (Tex.Civ.App.)  Plaintiffs  nuthority 
to  sue  for  the  use  and  benefit  of  another  cannot 
be  raised  by  general  demurrer.— Perkins  v.  Ter- 
rell, 214  S.  W.  551. 

PARTITION. 

n.  AOTIONS    FOB    PABTITION. 

(B)  Proeeediiiirs   and   Relief. 

<g=»87  (Tex.)  For  the  satisfaction  of  H.*s  claim 
for  contribution  for  money  expended  for  the 
preservation  of  the  common  estate,  the  H.  in- 
terest was  entitied  in  the  partition  to  no  more 
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land  than  was  necessary  for  the  purpose,  and, 
if  an  ezcessiye  allotment  was  made  to  the 
prejudice  of  G.,  he  would  have  the  right  to 
challenge  it.— Hanrick  v.  Hanrick,  214  S.  W. 
321. 

PARTNERSHIP. 

See  Judgment,  ^3»17 ;   Wills,  <9es>865. 

I.  THE  REUiTIOK. 
(B)  A«  to  Tlilrd  Persona. 

^=>4I  fTex.Civ.App.)  Where  charter  was  ob- 
tained from  territory  of  Arizona  for  bonding 
and  insurance  company,  which  was  never  organ- 
ized in  Arizona  in  compliance  with  its  laws,  but 
was  attempted  to  be  organized  in  Texas,  where 
most  of  its  stockholders  and  directors  resided, 
and  virtually  all  of  its  business  was  subsequent- 
ly done,  the  pretended  corporation  was  a  fraud 
on  the  states  of  Arizona  and  Texas,  and  the 
company's  pretended  directors  were  liable  as 
individuals  or  partners  to  a  county  of  Texas  on 
a  bridge  contractor's  bond;  Rev.  St.  1911,  art, 
118S,  preventing  collateral  attack  on  validity 
of  an  ostensible  corporation,  having  no  applica- 
tion.— Seharbauer  v.  Lampasas  County,  2X4  S. 
W.  468. 

(C)   Bvldence. 

^=»55  (Tenn.)  In  an  action  on  rent  notes  un- 
der a  lease  which  had  been  assigned  to  a  cor- 
poration organized  by  lessees,  defended  on 
the  ground  that  the  corporation  had  assumed 
liabifity  and  defendants  were  released  under 
the  lease  terms,  evidence  held  not  to  show  that 
lessees  had  agreed  upon  a  partnership.— Ivy 
V.  Binswanger  &  Co.,  214  S.  W.  74. 

XV.  RIGHTS  AMD  UABIUTIES  AS 

TO  THIRD  PERSONS. 

.  (A)   Repreaentatlom   of   Firm    by   Partner. 

<d=»l57(4)  (Mo.App.)  Where  one  member  of  a 
firm  of  attorneys  who  had  not  authorized  his 
partner  to  sign  the  firm  name  as  indorsers  of 
note  procured  an  extension  of  time  of  payment, 
held,  that  such  conduct  warranted  a  finding 
that  he  ratified  the  unauthorized  act  of  his 
partner.— Atkinson  v.  Kelly,  214  S.  W.  276. 

V.   RETIREMENT   AND  ADMISSION 
OF  PARTNERS. 

i8=>242(5)  (Ky.)  Finding  that  buyers  of  half 
interest  in  garage  business  did  not  assume  sell- 
er's indebtedness  on  note  held  not  against  pre- 
ponderance of  evidence.— Berry  v.  Harrison,  214 
S.  W.  876. 

PATENTS. 

X.   TITLE,   CONVETANOES  AND  CON- 

TRAOTS. 

(O)    Iiicensea  .  and    Contracts. 

^=:>2I6  (Ky.)  Defendant,  who  contracted  to 
manufacture  power  dredges  or  shovels  patented 
by  plaintiff,  and  to  pay  plaindflf  a  royalty  was 
required  to  use  in  construction  only  such  ma- 
terials as  were  reasonably  suitable  for  the  pur- 
pose, the  contract  not  specifying  materials ;  the 
provision  that  plaintiff  was  to  instruct  and 
assist  defendant  being  insufficient  to  confer  on 
him  the  right  to  dictate  materials.— Kersey  v. 
Wright  Mach.  Co.,  214  S.  W.  919. 
A  certain  "key"  book  accompanying  drawings, 

Slans,  and  specifications  loaned  by  plaintiff  to 
efeudant,  and  specifying  the  materials  for  the 
patented  dredges  or  shovels  to  be  manufactured 
by  defendant  under  a  royalty  agreement  with 
plaintiff,  the  owner  of  the  patents,  could  not 
be  made  part  of  the  contract  by  the  simple  al- 
legation that  it  accompanied  the  patterns  re- 
ferred to  in  the  contract  without  allegation  de- 
fendant had  knowledge  of  its  existence.— Id. 

The  owner  of  patent  rights,  who  by  contract 
licensed  a  comp&ny  to  manufacture  and  sell  the 
patented  machines,  entering  the  company's  em- 
ployment  to   assist,    cannot   rescind   the   con- 


tract for  the  company's  failure  to  use  steel,  a 
suitable  material  for  the  machines,  in  their 
manufacture,  instead  of  cast  iron,  where  he 
knew  of  the  company's  claimed  breach  from  the 
beginning,  and  protested,  but  nevertheless  con- 
tinued in  the  employment,  receiving  salary  and 
royalties.— Id. 

PAYMENT. 

See  Action,  ^=»71;  Appeal  and  Error,  ^» 
781,  847,  931,  1062;  Banks  and  Banking, 
<&=>47,  74,  77,  176;  Bills  and  Notes.  <5=»106. 
295,  452;  Brokers,  «=s>61;  Cancellation  of 
Instruments,  ^s»59;  Carriers,  ^=:>58;  Chat- 
tel Mortgages,  ^3»2dO;  Constitutional  Law, 
^s»83,  233;  Contempt,  <&S924;  Corpora- 
tions, iQ=?>30,  232,  433,  484;  Counties,  «=» 
123;  Elections,  ^=>1H;  Evidence,  <d=>409, 
419;  Garnishment,  ^^109;  Insurance,  ^=» 
94,  138^  198,  248,  360,  373.  591,  646,  750: 
Limitation  of  Actions,  ^=»l67;  Mines  and 
Minerals,  ^3»79;  Municipal  Corporations, 
^=5>485,  568;  Novation,  ^=s>l;  Principal  and 
Surety,  «=»117;  Statutes,  <S=s»64;  Taxation, 
<8s=>528;  Trespass  to  Try  Title,  «=»27; 
Trusts,  ^=»dO^;  Vendor  and  Purchaser,  ^=> 
144,  244;    Wills,  «s»566,  733. 

V.  REOOVERT   OF  PAYMENTS*    ' 

^=»82(1)  (Tex.Civ.App.)  A  party'  cannot  by 
direct  action,  or  by  way  of  set-off  or  counter- 
claim, recover  money  voluntarily  paid  with  a 
fun  knowledge  of  all  the  facts  and  without  any 
fraud,  duress,  or  extortion,  although  no  obliga- 
tion to  make  such  payment  existed.— Hunt 
County  T.  Greer,  214  S.  W,  605. 

PENALTIES. 

See  Prohibition,  ^saS;   Taxation,  «s»628. 

PEREMPTORY  INSTRUCTIONS. 

See  Trial,  <S=s»181. 

PERPETUITIES. 

See  WiUs,  <d=s>598. 

^=s»4(l)  (Tex.Civ.App.)  A  will  wliich  does  not 
provide  for  vesting  the  fee  during  the  life  or 
lives  of  a  person  or  persons  in  being  or  within 
21  years  and  10  months  thereafter  is  void  under 
the  rule  against  perpetuities.— Neely  v.  Brogdon, 
214  S.  W.  614. 

^=»4(2)  (Tex.Civ.App.)  In  determining  wheth- 
er a  will  is  void  under  the  rule  against  perpe- 
tuities the  possibilities  of  vesting  of  estate 
within  the  period  fixed  by  the  rule  are  to  be 
determined  as  of  the  time  of  testator's  death. — 
Neely  v.  Brogdon,  214  S.  W.  614. 
^=»4(7)  (Mo.;  Where  a  landowner  granted  to 
three  named  persons  life  estates  with  remain- 
ders over  to  the  descendants  of  each  life  ten- 
ant per  stirpes,  etc,  held  that  there  was  no  vio- 
lation of  the  rule  against  perpetuities,  the  par- 
ticular estates  being  granted  to  persons  in  be- 
ing with  remainder  in  fee,  this  being  so  even 
though  the  remainders  be  considered  contingent. 
—Hudspeth  v.  Grumke,  214  S.  W.  865. 
^ss>4(7)  (Tex.Civ.App.)  A  will  devising  testa- 
trix's property  to  her  husband  for  life,  and  on 
his  death  to  be  divided  between  two  childless 
nieces,  who  we^e  to  receive  the  revenues  and 
pay  an  annuity,  and  providing  that  the  estate 
should  pass  to  their  issue,  if  any,  or,  if  none,  to 
her  two  other  childless  nieces  and  to  their  issue, 
conferred  on  the  issue  of  her  two  other  nieces 
a  fee,  and  not  a  life  estate,  and  so  did  not  vio- 
late the  rule  against  perpetuities.— Neely  v. 
Brogdon,  214  S.  W.  614. 

PHOTOGRAPHS.-  t 

See  Municipal  Corporations,  «=»857i^^^'^^ 
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PHYSICAL  FACTS. 

See  Evidence,  ^S9689. 

PHYSICIANS  AND  SURGEONS. 

See  Evidence,  «=9505,  S06,  562;  Trial,  «=382; 
Witnesses,  «s>246. 

PLEADING. 

See  Appeiurance,  a=»022;  Oourts,  <S=s>207- 
2i7;  Dismissal  and  Nonsuit  ^=>19:  Evi- 
dence, ^=»89;  Parties,  ^s>7Q;  Stipulations, 
<Ss=>14;    Trial,  <&s>261,  252,  253,  852. 

For  pleadings  in  particular  actions  or  pro- 
ceedings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 

*  Appeal  and  Error. 

I.  FORM  AND  AIiLEGATIOKS  IN 
GENERAI.. 

^S98(2)  (Tez.Giv.App.)  A  petition  to  enjoin  ex- 
ecution on  ground  of  fraud  in  violating  agree- 
ment ndl  to  take  personal  judgment  against 
petitioner  as  purchaser  of  property  subject  to 
vendor's  lien  notes,  alleging  that  petitioner  had 
been  prevented  by  tne  fraud  from  presenting  his 
valid  and  meritorious  defense  which  he  had 
prior  to  and  at  the  time  of  said  suit,"  states  a 
mere  conclusion. — Boykin  v.  Patterson,  214  S. 
W.  611. 

^S98(3)  (Mo.)  In  a  petition  to  have  special  tax 
bills  declared  invalid,  allegations  that  work  con- 
sisted of  maintaining  or  repairing  a  boulevard 
held  a  conclusion  of  law,  in  view  of  various  res- 
olutions pleaded  and  presumption  created  by 
city  charter  that  tax  bills  were  valid.— Collins 
V.  A.  Jaicks  Co^  214  S.  W.  391. 
€=>8(20)  (Tex.Oiv.App.)  In  action  against  td- 
egrapn  company  for  breach  of  contract  to  fur- 
nish telegraphic  reports  of  a  prize  fight,  allega- 
tions that  plaintiffs  were  damaged  in  conse- 
quence of  the  failure  and  refusal  of  defendant 
to  carry  out  its  contract,  without  stating  facts 
upon  which  such  claim  of  damage  was  based. 
held  mere  conclusion  of  pleader. — Western 
Union  Telegraph  Co.  v.  Jeffries,  214  S.  W.  781. 
€=>34(6)  (Tex.Civ.App.)  Any  doubt  as  to  the 
proper  construction  of  a  prayer  of  answer  will 
be  solved  in  favor  of  the  judgment.— Poole  v. 
Cage,  214  S.  W.  500. 

^=»34(7)  (Tex.Civ.App.)  Where  a  petition  is  the 
first  time  attacked  in  the  appellate  court  on 
grounds  which  could  have  been  raised  by  gen- 
eral demurrer,  every  reasonable  ijresumption 
will  be  indulged  in  favor  of  the  sufficiency  of  the 
petidon.— Williams  v.  Atkinson,  214  S.  W.  504. 

II.  DECLARATION,    COBfPLAINT,    PE- 
TITION, OR  STATEBIENT. 

^=:»43(3)  (Mo.App.)  Where  there  was  no  at- 
tack made  on  the  petition  before  verdict,  an  at- 
tack thereafter  is  unavailing  unless  it  stated  no 
cause  of  action  at  all.— Russo  v.  Brooks,  214  S. 
W.  429. 

ni.   PI.EA  OR  ANSWER,  CROSS-COM- 

PLAINT,  AND  AFFIDAVIT 

OF  DEFENSE. 

(A)  Defenses  in  General. 

^S985(3)  (Ky.)  Defendant  life  insurance  compa- 
ny, which  in  suits  on  policies  failed  to  file  an- 
swers within  60  days  allowed  on  continuance, 
held  entitled  to  new  trial  on  answers  to  be 
filed  by  it  after  default  judgments  against  it; 
it  having  been  impossible  for  the  company's 
actuaries  to  compile  the  necessary  data  in  time, 
and  its  counsel  having  proceeded  under  the  im- 
pression the  time  had  been  extended  beyond  the 
60  days.— Mutual  Life  Ins.  Co.  of  New  York  v. 
Evans,  214  8.  W.  927. 

Where  defendant's  counsel,  when  answers  were 
filed,  was  of  the  opinion  they  were  in  time,  but 
when  advised  of  objection  to  their  being  filed  as 
late,  and  before  motions  for  judgment  were  sub- 
mitted, filed  affidavits  explaining  in  detail  the 


cause  of  the  delay  in  filing  the  answers,  there 
was  a  substantial  compliance  with  Civ.  Code 
Prac.  §  367a,  subsec.  3.— Id. 
^=>87  (Tex.Civ.App.)  In  an  architect's  action 
to  recover  for  plans  and  specifications  furnished 
defendant  at  request  of  defendant's  agent,  any 
proof  admissible  under  defendant's  allegation 
that  such  agent  was  not  authorized  to  represent 
it  in  employing  the  architect,  and  that  he  alcted 
without  warrant  in  excess  of  his  authority,  was 
admissible  under  general  denial,  so  that  this  part 
of  the  answer  cannot  be  termed  a  special  de- 
fense.—Emerson-Brantingham  Implement  Co.  v. 
Roquemore,  214  S.  W.  679. 

(B)  Dilatory  Pleas  and   Matter  In  Abate- 
ment. 

«8s39|||  (Tex.Civ.App.)  Where  a  suit  was 
brought  for  circulation  of  a  libel  in  T.  county  in 
the  district  court  thereof  against  defendant  dom- 
iciled in  M.  county,  and  defendant  pleaded  priv- 
ilege, and  after  filing  controverting  affidavit 
plaintiff  for  the  first  time  and  in  an  amended 
petition  alleged  circulation  of  the  libel  in  H. 
county  without  praying  removal  thereto,  and 
the  court  found  it  had  not  been  circulated  in  T. 
county,  the  case  should  have  been  transferred  to 
M.  county,  and  it  was  error  to  transfer  it  to  H. 
county,  the  circulation  of  the  libel  therein  not 
being  in  issue,  in  view  of  Rev.  St.  1911,  arts. 
1832,  1833,  1902,  and  article  1903  amended  by 
Acts  35th  Leg.  c.  176  (Vernon's  Ann.  Civ.  St. 
Supp.  1918,  art.  1903),  relating  to  pleas  of  priv- 
Uege.— Shear  Co.  v.  Neely,  214  S.  W.  573. 

Vv   DEMURRER   OR  EXCEPTION. 

^=s>2l4(l)  (Ky.)  Demurrer  to  the  answer  ad- 
mitted the  truth  of  the  facts  as  pleaded.— In- 
diana Nat  Life  Ins.  Co.  v.  Maines,  214  S.  W. 
820. 

^=Y>2I4(2)  (Mo.)  Only  facts  well  pleaded  are  ad- 
mitted by  a  demurrer  or  motion  on  the  plead- 
ings.—Collins  V.  A.  Jaicks  Co.,  214  S.  W.  391. 
^=9223  (Tex.Civ.App.)  Where  a  demurrer  to 
plaintiff's  petition  was  erroneously  sustained 
and  he  was  dismissed  from  the  suit,  a  judgment 
rendered  against  him,  after  an  ex  parte  hear- 
ing, upon  the  claims  of  certain  defendants  to  a 
fund  which  another  defendant  had  paid  into 
court,  cannot  be  sustained.— Hand  v.  Sovereign 
Camp,  Woodmen  of  the  World,  214>  S.  W.  718. 
^=»228  (Tex.Oiv.App.)  In  view  of  a  rule  of  the 
district  court  authorized  by  Rev.  St.  arts.  1910, 
1945,  where  there  was  no  reason  why  exceptions 
to  defendant's  second  amended  answer  were  not 
presented  by  plaintiff  when  the  docket  was  call- 
ed for  such  purpose  during  the  first  week  of  the 
term  at  which  the  case  was  tried,  the  refusal 
of  the  trial  court  to  consider  such  exceptions 
was  proper.— Conner  v.  McAfee,  214  S.  W.  646. 

VI.   AMENDED   AND   SUPPLEMENTAL 
PLEADINGS  AND   REPLEADER. 

<$=>236(3)  (Tex.Civ.App.)  In  action  to  recover 
on  contract  for  boring  wells,  the  court  did  not 
abuse  its  discretion  in  refusing  to>  allow  de- 
fendant to  file  amended  answers  alleging  that 
defendants  were  agents  of  a  third  party,  who 
alone  was  liable  to  plaintiff,  where  amendment 
was  not  offered  until  case  was  called  for  trial. 
—Harlan  v.  Falfurrias  Mercantile  Co.,  214  S. 
W.  649. 

^=>237  (8)  (Mo.App.)  In  action  for  injuries  to  a 
minor,  petition  basing  the  cause  of  action  upon 
violation  of  Rev.  St.  1909,  |  1726b,  as  added  by 
Laws  1911,  p.  136,  in  that  defendant  *'employ- 
ed"  plaintiff  to  clean  and  oil  machinery,  was 
properly  permitted  to  be  amended,  without 
granting  defendant  a  continuance,  to  conform 
to  proof  at  the  trial,  by  adding  ''suffered  and 
permitted"  after  "employed";  defendant  not 
being  surprised  at  the  amendment,  and  there 
being  evidence  that  plaintiff  was  shown  how  to 
oil  and  clean  the  machinery  and  did  so  fre- 
quently and  continuously  in  the  foreman's  pres- 
ence, which  is  a  "suffering  or  permitting"  of  the 
plaintiff  to  perform  the  work,  and  the  same  evi- 
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dence  that  showed  the  fact  of  employment  show- 
ing also  sufferance  and  permission^  so  that  there 
was  no  change  in  the  cause  of  action. — Bright  v. 
Sammons,  214  S.  W.  425. 

^=>252(2)  (Tex.Civ.App.)  Under  rules  12  and 
14  (142  S.  W.  xviii),  an  amended  petition  com- 
pletely supersedes  an  original  petition,  and  the 
averments  of  the  original  petition  cannot  be 
looked  to  in  determining  the  admissibility  of 
evidence.— Cox  v.  Cox,  214  S.  W.  627. 

VII.  SIGNATURE  AllTD  VERIFICATION. 

<g=>29l(2)  (Ky.)  The  denial  required  by  Civ. 
Code  Prac.  §  527  and  Ky.  St.  §  473,  before  evi- 
dence is  admissible  attacking  the  verity  of  a 
writing  relied  upon  and  filed  with  a  pleading 
of  an  adversary,  may  be  by  affidavit  or  verified 
pleading.— Robertson  v.  Robertson's  Adm'r,  214 
S.  W.  972. 

^=»298  (Ky.)  In  an  action  by  a  bank,  as  ad- 
ministrator, on  notes,  where  a  receipt  was  filed 
in  the  answer,  attorneys,  representing  the  bank 
and  other  persons  beneficially  interested,  could, 
under  Civ.  Code  Prac.  §  527,  and  Ky.  St.  §  473, 
by  affidavit  or  by  verifying  the  reply,  deny 
the  genuineness  of  the  receipt,  where  the  presi- 
dent of  the  bank,  who  was  the  only  person  au- 
thorized by  Civ.  Code  Prac.  §  117,  to  verify  a 
g leading  for  the  bank,  declined  to  do  so,  because 
e  believed  the  receipt  genuine. — Robertson  v. 
Robertson's  Adm'r,  214  S.  W.  972. 

X.  fujno,  service,  and  with- 

DRAWAt. 

<®=»3aS  (Ky.)  Under  Civ.  CJode  Prac.  «  367a, 
subsec.  3,  the  proper  practice,  when  a  pleading 
is  filed  out  of  time,  is  to  accompany  it  with 
an  affidavit  or  other  sworn  statement  explain- 
ing the  delay.— Mutual  Life  Ins.  Ca  of  New 
York  V.  Evans,  214  S.  W.  927. 

XIII.  DEFECTS   AND   DEJECTIONS. 
WAIVER,  AND  AIDER  BT  VER- 
DICT OR  JUDGBIENT. 

^S9403(3)  (Tex.Civ.App.)  Any  defect  in  a  com- 
plaint on  a  fraternal  benefit  policy  due  to  fail- 
ure to  allege  that  beneficiary  had  an  insurable 
interest  in  deceased's  life  was  supplied  by  an- 
swer which  alleged  the  beneficiary  was  deceas- 
ed's nephew.— Hand  v.  Sovereign  Camp,  Wood- 
men of  the  World,  214  S.  W.  718. 
^=^433  (8)  (Mo.App.)  A  complaint  alleging  that 
plaintiff  was  injured  in  operating  a  detective 
cotton  gin,  through  which  defendant  negligently 
started  wet  cotton,  and  that  this  and  the  de- 
fects described  combined  to  start  a  fire  in  try- 
ing to  extinguish  which  plaintiff  was  injured, 
held  not  fatally  defective  after  verdict,  in  that 
causal  connection  between  the  negligence  and 
injury  was  not  sufficiently  alleged. — Hill  v.  East 
St.  Louis  Cotton  Oil  Co.,  214  S.  W.  419. 

PLEDGES. 

See  Corporations,  ^=>484. 

^=^53  (Mo.)  Where  one  holds  notes  as  collat- 
eral to  secure  a  loan,  and  also  holds  a  mortgage, 
he  may  enforce  his  securities  in  accordance 
with  the  terms  expressed  in  the  deed  of  trust, 
and  need  not  foreclose  his  pledges  by  a  sale 
under  an  appropriate  judgment  before  foreclos- 
ing the  trust  deed.— Flournoy  v.  Sprague,  214 
S.  W.  183. 

POLICE  POWER. 

See  Municipal  Corporations,  ^=>513-639. 

POLL  TAXES. 

See  Elections,  «=9l3,  83;   Taxation,  «s»5S. 

POST  OFFICE. 

See  Evidence,  ^=:»71. 


POWERS. 

See  Charities,  «=348;  Trusts,  «s>191;  Wills, 
<8s>5d8. 

PRACTICE 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRESCRIPTION. 

See  Adverse  Possession*  Limitation  of  Ac- 
tions. 

PRINCIPAL  AND  AGENT.. 

See  Appeal  and  Error,  <8=>931,  1064;  Attor- 
ney and  Client;  Banks  and  Banking,  ^=» 
156;  Brokers;  Carriers,  ^=»47;  Commerce, 
<$=»40;  Corporations,  <S=s»400,  433,  484,  503-; 
Criminal  Law,  ^=s>780;  Damages,  ^=>216; 
Ejectment,  <©=>9;  Evidence,  ^=^34;  Insur- 
ance, <5=»90,  94,  138,  141,  327,  360,  375,  388; 
Judgment,  ^=:>17;  Limitation  of  Actions,  ^s» 
100,  124;  Municipal  Corporations,  ^S9966: 
Pleading,  «=»87;  Sales,  <8=»7,  23,  388;  Tri- 
al, <d=»191,  2^9,  234,  349. 

I.   THE   RBUkTION* 
(B)  Termination. 

^s»37  (Tex.Civ.App.)  A  bare  power  of  attorney, 
in  which  the  agent's  only  interest  is  in  the  per- 
formance of  Ms  services  therein  contracted  to 
be  rendered  in  order  that  he  loan  the  stipulated 
compensation,  is  revocable  at  the  will  of  the 
grantor  unless  the  power  is  ^ven  as  security  or 
18  coupled  widi  an  interest.--Bryan  v.  Ross,  214 
8.  W.  524. 

Where  a  client  by  contract  employs  an  attor- 
ney to  recover  lands  iand  remove  clouds  there- 
from, and  executes  a  power  of  attorney  to  the 
attorney  to  sue  for  ana  recover  such  lands,  and 
assigns  a  two-thirds  undivided  interest  in  the  re- 
covery as  compensation,  the  contract  was  intend- 
ed as  security,  and  the  power  is  not  revocable 
after  a  partial  performance  by  the  attorney'. 
—Id. 

Where  a  client  gave  his  attorney  a  written 
power  to  sue  for  and  recover  lands,  and  as- 
signed a  two- thirds  undivided  interest  in  lands 
or  proceeds  thereof  recovered  as  compensation 
to  the  attorney,  the  attorney  after  part  perfdrm- 
ance  of  his  contract  had  acquired  such  an  inter- 
est in  the  land  sued  for  as  to  constitute  an  in- 
terest in  the  subject-matter  of  the  power  and  to 
prevent  revocation  by  the  grantor.— Id. 

II.  MUTUAI.  RIGHTS.  DTTTIES.  AlVB 

LIABILITIES. 

(A)   Bxecntlon   of  Avener* 

^=>7I  (Tex.Civ.App.)  Where  plaintiff  had 
known  defendant  for  some  time,  had  confidence 
in  him,  was  assured  by  defendant  that  the  cat- 
tle came  from  a  safe  county,  and  did  not  have 
the  fever,  and  by  such  representations  was  in- 
duced to  buy  them  not  knowing  them  to  be  dis- 
eased, the  defendant  cannot,  whether  he  be  sell- 
er or  plaintiffs  agent,  escape  liabilitv  for  such 
misrepresentations  on  the  ground  that  he  in 
good  faith  believed  them  to  be  true.— Graves  v. 
llaynes,  214  S.  W.  665. 

^=»79(4)  (Tex.Civ.App.)  Misrepresentations 
pleaded  by  plaintiff  in  an  action  against  seller 
of  unsound  cattle,  taken  in  connection  with  de- 
fendant's pleading  that  he  was  only  an  agent  of 
plaintiff.  neW,  under  plain tifTs  prayer  for  gen- 
eral relief,  to  entitle  nim  to  recovery  upon  the 
theory  of  fraudulent  misrepresentations  by  de- 
fendant as  plaintiff's  agent.— Graves  v.  Haynes, 
214  S.  W.  665. 

<©=»79(5)  (Tex.Civ.App.)  In  an  action  defend* 
ed  on  the  ground  that  defendant  was  merely 
plaintiff's  agent  in  the  purchase  of  cattle^  held 
that  there  was  evidence  to  support  the  jury's 
finding  that  defendant  failed  to  use  his  best 
skill  and  judgment  in  purchasing  only  sound 
cattle,  and  that  defendant  induced  plaintiff  to 
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purchase  by  fraudulent  representations.— 
Graves  t.  Haynes,  214  S.  W.  666. 

III.   RIGHTS  AND  LIABILITIES  AS 
TO   THIRD  PERSONS. 

(A)    Powers  of  Airent. 

^=»I24(2)  (Tex.Civ.App.)  In  an  architect's  ac- 
tion to  recover  for  plans  and  specifications 
furnished  under  an  agreement  with  defend- 
ant's general  local  agent,  held,  that  there  is 
sufficient  evidence  in  the  record  to  require  the 
court  to  submit  the  issue  of  the  agent's  ap- 
parent authority.— Emerson-Bran tingham  Im- 
plement Co.  V.  Koquemore,  214  S.  W.  679. 

(C)  UuautliorlBed  and  'Wrouffful  Acts. 
^=>I58  (Mo.App.)  Where  an  attorney  vpho  rep- 
resented the  payee  of  a  note,  and  had  previously 
lent  money  for  her,  procured  from  the  payee 
a  sum  of  money  which  he  stated  was  to  be 
lent  to  defendant,  a  blind  man,  the  payee  is 
liable  for  the  fraud  of  her  agent  in  procuring 
the  blind  man's  signature,  and  where  his  signa- 
ture to  the  instrument  was  so  procured  and  he 
received  no  consideration,  recovery  cannot  be 
had.— Atkinson  v.  Kelly,  214  S.  W.  276. 

(F>  Aetloas. 

^=9 1 89(1)  (Tex.Civ.App.)  An  exception  to  an 
architect  8  supplemental  petition  to  recover 
for  services  that  it  did  not  specifically  allege 
that  the  defendant  owner  knowingly  permitted 
anything  to  be  done  with  the  intention  of  in- 
ducing plaintiff  to  conclude  that  its  general 
local  manager  had  authority  to  contract  for 
plans  and  specifications  on  its  behalf,  and  be- 
cause not  alleging  that  plaintiff  ws  induced 
to  form  such  an  erroneous  opinion  by  any  of 
the  alleged  circumstances,  was  not  well  taken, 
where  it  was  alleged  th^t  defendant  knew,  or 
by  the  exercise  of  ordinary  care  would  have 
known,  such  agent  was  assuming  to  act  in  such 
manner,  and  that  plaintiff  acting  in  good  faith 
was  without  notice  of  the  limitation  of  his 
authority.— Emerson-Brantlngham  Implement 
Co.  V.  Roquemore,  214  S.  W.  670. 

PRINCIPAL  AND  SURETY. 

See  BaU,  <@=>74,  75;  Counties,  <8=»123;  Guar- 
anty; Indemnity;  Liens,  ^=^16;  Partner- 
ship, ^=^41. 

III.   DISCHARGE  OF  SURETY. 

^=>\\7  (Tex.Civ.App.)  A  building  contract  and 
contractor's  bond  entered  into  subsequent  to 
Acts  34th  Leg.  c.  143  (Vernon's  Ann.  CJiv.  St. 
Supp.  1918,  art.  5623a),  adding  article  5623a 
to  Rev.  St.  1911,  and  providing  that  no  change 
or  alterations  in. method  of  payment  shall  in 
any  way  avoid  or  affect  liability  on  the  bond, 
was  entered  into  with  reference  to  such  statute, 
and  owner's  payment  of  the  full  contract  price 
for  the  building  before  it  was  completed  and 
accepted,  and  failure  to  retain  20  per  cent,  of 
the  contract  price  as  provided,  did  not  release 
the  bondsmen  as  against  the  owner. — Tarking- 
ton  Prairie  Lodge,  A.  F.  &  A.  M.,  No.  498,  v. 
George  W.  Smyth  Lumber  Co..  214  S.  W.  588. 
The  rule  that  a  change  in  the  specifications 
of  a  building  or  the  method  of  payment  to  the 
contractor  operated  to  make  a  new  contract, 
and  thus  released  the  sureties  on  the  contrac- 
tor's bond,  was  clearly  modified  by  Acts  34th 
Leg.  c.  143  (Vernon's  Ann.  Civ.  St.  Supp. 
1918.  art.  5623a),  adding  article  5623a  to  Rev. 
St.  1911,  taking  away  such  defense  on  a  part 
of  the  sureties,  and  limiting  the  surety  to  de- 
fenses such  as  the  principal  on  the  bond  could 
make,  so  that  owner's  breach  by  failure  to  re- 
tain 20  per  cent,  until  building  was  completed 
and  accepted,  as  provided  by  contract,  did 
not  release  bondsmen.— Id. 

PRINTERS'  LIEN. 

See  Chattel  Mortgagee,  <S=>138. 


PRISONS. 

See  libel  and  Slander,  <g=s>48,  51. 

PRIVATE  ROADS. 

<@=»l  (Mo.)  The  fact  that  a  proprietor  of  land, 
who  invokes  the  remedy  of  Rev.  St.  1909,  § 
10447,  authorizing  the  establishment  of  private 
ways  by  necessity,  with  respect  to  lands  border- 
ing on  an  impassable  stream,  may  also  have 
lands  on  the  other  side,  cannot  affect  his  right 
of  access  to  either  tract;  the  effect  being  the 
same  as  if  his  holdings  were  separated  by  the 
lands  of  others.— Wiese  v.  Thien,  214  S.  W.  853. 
<5=»2(3)  (Mo.)  Under  Const,  art.  2,  §  20,  vesting 
in  the  Legislature  power  to  prescribe  the  man- 
ner in  which  easements  in  the  nature  of  private 
ways  of  necessity  might  be  acquired,  and  Rev. 
St  1909,  §  10447,  pursuant  thereto,  petition  for 
establishment  of  a  private  way  by  necessity, 
stating  that  no  accessible  public  road  passed 
through  or  touched  petitioner's  land,  held  suflB- 
cient  despite  its  employment  of  the  term  ''ac- 
cessible."-Wiese  v.  Thien,  214  S.  W.  853. 

The  fact  that  a  petitioner,  under  Rev.  St,. 
1909.  I  10447,  for  establishment  of  a  private? 
way  of  necessity  over  the  lands  of  others,  de- 
scribed his  holding  as  including  a  bluff  on  the 
other  side  of  an  impassable  river  flowing  by 
his  land,  he  owning  land  on  the  other  side, 
held  not  to  have  precluded  him  from  presenting 
his  case  in  the  aspect  that  the  river  separated 
his  lands,  so  that  each  tract  should  be  consid- 
ered separately  in  determining  the  matter  of  ac- 
cess to  the  public  roads.— Id. 

PRIZE  FIGHTING. 

See  Pleading,  ^=s>B;  Telegraphs  and  Tele* 
phones,  ^:=^65. 

PROCESS. 

See  Appeal  and  Error,  ^=91177,  1199;  Ap- 
pearance, #=»9,  19.  22;  Judgment,  C=s>17, 
803;  Limitation  of  Actions,  ^s>118,  119; 
Trial,  <8E5»e. 

I.   NATURE,    ISSUANCE,   REQUISITES, 
AND  VALIDITY. 

€=s»23  (Tex.Civ.App.)  A  process  is  not  V*isBU- 
ed"  until  it  is  sent  forth  from  the  clerk  s  of- 
fice under  his  sanction  and  authority  and  given 
to  an  officer,  or  to  some  one  else  to  give  to  an 
officer,  for  the  purpose  of  being  served.— Fer- 
guson V.  Estes  &  Alexander,  214  S.  W.  465. 

PROHIBITION. 

See  Constitutional  Law,  ^ss>46;  Courts,  ^=> 
207. 

I.   NATURE   AND   GROUNDS. 

^=»3(4)  (Ky.)  A  company,  charged  with  the  of- 
fense of  selling  oil  in  Daviess  county  without 
the  oil  being  inspected  as  required  by  Ky.  St.  $ 
2202.  penalty  for  which  is  fixed  by  section  2208 
at  $20  for  each  parcel  or  package  sold,  thus 
giving  the  accused  the  right  to  appeal  under 
Cr.  Code  Prac.  §  362,  from  a  judgmeut  of  con- 
viction, cannot  obtain  an  order  of  prohibition 
from  the  circuit  court  upon  the  ground  that  the 
county  judge  is  proceeding  or  is  about  to  pro- 
ceed in  a  matter  of  which  he  has  no  jurisdic- 
tion, by  merely  alleging  in  its  petition,  or  show- 
ing to  the  circuit  court,  that  all  the  sales  of  oil 
constituting  the  alleged  violations  of  the  statute 
occurred  in  the  state  of  Indiana;  such  an  alle- 
gation amounting  to  no  more  than  a  plea  of  not 
guilty.— Western  Oil  Refining  Co.  v.  Wells,  214 
S.  W.  769. 

«&=>9  (Ky.)  Under  Civ.  Code  Prac.  §  479,  and 
Cr.  Code  Prac.  §  25,  jurisdiction  of  circuit  courts 
to  issue  prohibition  writs,  extends  only  to  cases 
where  an  inferior  court  is  proceeding  or  about 
to  proceed  beyond  its  jurisdiction. — Western  Oil 
Refining  Co.  v.  Wells,  214  S.  W.  769. 
The  fact  that  26  warrants  were  issued  against 
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an  oil  company  for  selling  oil  in  a  certain  coun- 
ty without  the  oil  being  inspected  as  required  by 
Ky.  St.  §  2202,  alleged  sales  being  made  to  dif- 
ferent individuals,  will  not  deprive  the  county 
court  of  jurisdiction,  so  as  to  warrant  the  issu- 
ance of  a  writ  of  prohibition  by  the  circuit 
court,  especially  since  the  fine  in  each  case,  if 
it  should  be  found  guilty,  would  be  such  as 
would  afford  it  an  apppfll.— Id. 
^ss>9  (Mo.)  Where  it  is  shown  by  the  evidence 
that  in  a  case  prosecuted  by  the  state  the  trial 
judge  is  prejudiced  and  biased  against  attorneys 
for  the  state,  prohibition  is  the  proper  remedy, 
and  will  lie  to  prohibit  him  from  taking  further 
jurisdiction  in  the  case.— State  ez  rel.  McAllis- 
ter V.  Slate,  214  S.  W.  85. 

II.  JURISDICTION,    PROOEEDINGS, 
AND   RELIEF. 

^=S929  fMo.)  The  conclusions  as  to  the  law  or 
facts  oi  the  commissioner  who  heard  the  evi- 
dence and  made  report  upon  a  case  submitted  to 
him  by  order  of  Supreme  Court  on  original 
writ  of  prohibition,  though  not  binding,  are 
persuasive. — State  ez  rel.  McAllister  v.  Slate, 
^14  S.  W.  85. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

I         PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  ^s»407-485. 

PUBLIC  LANDS. 

See  Boundaries,  ^=»37;  Ejectment,  ^sall; 
Injunction,  ^=»32. 

h.  SURVEY  AND  DISPOSAI.  OF  I.ANBS 

OF  UNITED  STATES. 

(F)   Swamp  and  Overflowed  l^ands. 

<@3»6I(8)  (Mo.)  The  title  of  one  who  had  en* 
tered  on  swamp  lands  which  had  been  trans- 
ferred to  the  state  of  Missouri  by  the  United 
States,  and  by  the  state  to  the  county,  was  an 
equitable  one.— Missouri  State  JMe  Ins.  Go. 
V.  Russ,  214  S.  W.  860. 

m.  DISPOSAL  OF  LANDS  OF  THE 
STATES. 

<S=::»I78(2)  (Tex.Civ.App.)  Where  proper  appli- 
cation has  been  made  for  public  free  school 
land  of  the  state  and  the  land  has  been  sur- 
veyed, the  applicant  has  a  potential  interest 
in  the  land  which  he  can  mortgage  or  seU;  the 
subsequent  award  to  him  inuring  to  benefit  of 
his  mortgagee  or  purchaser.— Poole  y.  Cage, 
214  S.  W.  500. 

PUBLIC  SERVICE  COMMISSIONS. 

See  Carriers,  ^=>12;  Constitutional  Law,  ^=> 
42,  43.  52,  135,  240.  241;  Mandamus,  <S=» 
167;   Railroads,  <gs=»225;    Statutes,  «=s>125. 

^s>2  (Mo.)  Public  Service  Commission  Act  of 
1913  provides  a  complete  system  for  the  regu- 
lation of  public  service  corporations. — State  ex 
rel.  Public  Service  Commission  v.  Missouri 
Southern  R.  Co.,  214  S.  W.  381. 
<S=>3  (Tenn.)  The  provision  of  Acts  1897,  c. 
10,  creating  the  Railroad  Commission,  th.at  no 
person  owning  stocks  or  bonds  of  any  railroad 
or  transportation  company  shall  serve  as  com- 
missioner, must  be  deemed  incorporated  in 
Acts  1919,  c.  49,  extending  the  powers  of  the 
commission  to  public  utilitios, ,  as  street  rail- 
roads, for  the  two  acts  after  amendment  will 
be  read  as  one. — City  of  Memphis  v.  Enloe,  214 
S.  W.  71. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Electricity;  Railroads;  Street 
Railroads;   Telegraphs  and  Telephones. 


QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUIETING  TITLE. 

See  Judgment,  <$=>712;  lis  Pendens,  <&=s»24: 
Taxation,  <&=»793. 

I.   BIGHT  OF  ACTION  AND  DEFENSES. 

<©=>I0(2)  (Mo.)  Where  both  parties  to  an  ac- 
tion to  quiet  title  claimed  from  a  common 
source,  there  was  no  necessity  in  that  case  for 
the  court  to  determine  the  right  to  the  common 
source  of  title.— Missouri  State  Life  Ins.  Go. 
V.  Russ,  214  S.  W.  860. 

RAILROADS. 

See  Appeal  and  Error.  <S»901,  1006,  1064; 
Carriers,  ^=^12;  Constitutional  Law,  ^==>43, 
135,  240 ;  Damages,  ^=>132;  Mandamus,  ^=> 
181;  Master  and  Servant;  Nes^gence,  ^=» 
138;  New  Trial,  «=»89;  Public  Service  Com- 
missions, ^s»3;  Statutes,  €=>125;  Street 
RailroMds;  Trial,  <&=>191,  235J243,  251,  253, 
260.  296,  362;  Waters  and  Water  Courses, 
<&=»156. 

I.  CONTROI.  AND  BEGI7I.ATION  IH 
GENERAI.. 

«=»5V2  [New.  vol.  6A  Key-No.  Series] 

(Tex.Oiv.App.)  Refusal  to  continue  trial 
in  action  against  railroad  instituted  in  Texas 
for  injuries  sustained  in  Illinois,  upon  applica- 
tion therefor  based  upon  order  of  Director  Gen- 
eral of  Railroads  No.  26,  was  discretionary  with 
court.— Illinois  Cent.  R.  Co.  v.  Ryan,  214  S. 
W.  642. 

In  view  of  Act  Cong.  March  21,  1918,  i 
10  (U.  S.  Comp.  St  1918,  |  3115%j),  court 
did  not  abuse  its  discretion  in  refusing  a  third 
continuance  of  action  against  a  railroad  insti- 
tuted in  Texas  for  injuries  sustained  in  Illinois, 
notwithstanding  order  of  Director  General  of 
Railroads  No.  26,  where  suit  had  been  brought 
before .  railroads  were  placed  under  Director 
General's  control.— Id. 

|IX.   RECEIVERS. 

^==>212  (Tex.Civ.App.)  In  absence  of  statute, 
neither  a  railway  company  nor  its  property 
after  termination  of  a  receivership  is  liable 
for  receiver's  negligence  while  operating  prop- 
erty, unless  receiver  operated  road  at  a  profit 
paid  over  to  company  at  termination  of  re- 
ceivership, or  sufficient  proceeds  from  opera- 
tion had  been  invested  by  receiver  in  improve- 
ments or  company,  or  its  property  had  been 
made  liable  in  order  discharging  receiver. — 
Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Burleson,  214 
S.  W.  617. 

Where  receiver  of  railroad  company  is  ap- 
pointed by  state  court  and  not  federal  court, 
by  express  provisions  of  Vernon's  Sayles*  Ann. 
Civ.  St.  1914,  arts.  2139,  2141,  railroad  com- 
pany after  termination  of  receivership  is  liable 
for  negligence  of  receiver  while  operating  road. 
— Id. 

X.   OPERATION. 

(B)   Statutory,      Manloipal,      and      OfBetal 
RevalAtiona. 

<S==>225  (Mo.)  Under  Public  Service  Commis- 
sion Act  of  1913,  a  railroad  cannot  abandon 
operation  of  industrial  spur  tracks  without  first 
applying  to  the  Public  Service  Commission. — 
State  ex  rel.  Public  Service  Commission  v.  Mis- 
souri Southern  R.  Co..  214  S.  W.  381. 

Public  Service  Commission's  order  requiring 
a  railroad  to  operate  spur  tracks,  which  the 
railroad  seeks  to  abandon,  is  not  necessarily  in- 
valid because  it  will  result  in  some  financial  loss 
to  the  railroad.— Id.       digitized  by 
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(D)  lAjnrlea   to   I«fc«naeea   or   Troapaaaore 
In  Geuernl. 

^=:»282(2)  (Tex.GivJLpp.)  Where  a  stock  ship- 
per, trampled  by  frightened  animals,  on  a  load- 
mfc  chute  alleges  particularly  in  a  complaint  for 
injuries  that  the  lisht  causing  the  fright  came 
from  a  trainman's  lantern,  he  is  limited  to  the 
particular  act  of  negligence  specified.^Oalvee- 
ton,  H.  &  S.  A.  Ry.  Co.  v.  WUson,  214  S.  W. 
773. 

^=s>282(6)  (Tez.Giy.App.)  In  action  for  injories 
to  shipper  of  stock  alleged  to  have  been  caused 
by  flashing  a  light  before  animals  on  loading 
chute  causing  them  to  rush  back  and  trample 
plaintiff,  evidence  held  to  raise  the  issue  whether 
or  not  the  light  which  frightened  the  animals 
came  from  a  trainman's  lantern  or  from  some 
other  source.— Galveston,  H.  &  S.  A.  Ry.  Go.  v. 
Wilson,  214  S.  W.  773. 

<Ss»282(5)  (Tex.Civ.App.)  In  an  action  against 
a  railway  for  death  of  an  oil  company's  em- 
ploy^, working  beside  a  spur  track,  evidence 
held  sufficient  to  support  finding  that  the  train- 
men owed  the  oil  company's  employ6  the  duty 
to  warn  him  before  shunting  a  car  toward  him. 
—Blair  v.  Jefferson  &  N.  W.  Ry.  Co.,  214  S. 
W.  936. 

^S9282(0)  (Tex.Giv.App.)  Trainmen,  shunting 
car  on  an  oil  company's  spur  track,  were  not  as 
matter  of  law  entitled  to  assume  that  the  oil 
company  would  warn  its  employ^  working  be- 
side  the  track  of  any  danger  from  shunted  cars. 
—Blair  v.  Jefferson  &  N.  W.  Ry.  Ca,  214  S. 
W.  936. 

(F)   Aceidenta  at  Croaaln^a. 

^=»307(4)  rrex.CHv.App.)  A  railroad  is  not  re- 
quired to  keep  watchmen  at  public  crossings 
except  when  crossing  is  peculiarly  or  extraor- 
dinarily dangerous.— Chicago,  R.  I.  &  G.  Ry. 
Co.  V.  Shockley,  214  S.  W.  716. 
<S=»3I3  (Tex.Civ.App.)  Failure  of  trainmen  in 
backing  train  toward  crossing  to  give  signals 
required  by  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  6.564,  does  not  constitute  negligence  per 
se.— Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Shockley, 
214  S.  W.  716. 

^S9320  (Tex.Civ.App.)  Trainmen  have  a  right 
to  presume  that  person  approaching  track  is 
in  full  possession  of  his  senses,  and  will  make 
proper  use  of  them,  and  are  not  bound  to  an- 
ticipate that  he  will  be  negligent— Chicago,  R. 
I.  &  G.  Ry.  Co.  V.  Wentasel.  214  S.  W.  710. 
^s=>320  (Tex.Civ.App.)  A  brakeman  on  the  rear 
of  a  train  backing  toward  a  crossing,  on  discover- 
ing that  an  automobile  will  go  upon  the  tracks, 
must  exercise  ordinary  care  to  use  all  means 
at  his  command  to  avert  collision,  but  he  is  not 
bound  at  all  hazards  to  use  all  the  means  at  his 
command.— Chicago,  R.  I.  &  G.  Ry.  Co.  v. 
Shockley,  214  S.  W.  716. 

^S9327(12)  (Tex.  Civ.  App.)  A  passenger  of 
crowded  jitney  car  approaching  railroad  cross- 
ing, must  use  ordinary  care  to  avoid  injurv, 
though  the  driver's  negligence  is  not  imputable 
to  him.— Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Went- 
zel,  214  S.  W.  710. 

^=>338  (Tex.Civ.App.)  A  flagman  on  a  train 
backing  towards  crossing,  who  sees  the  immi- 
nence of  the  danger  of  collision  with  an  ap- 
proaching automobile,  and  realizes  that  the  au- 
tomobile will  not  stop  before  reaching  track, 
must  exercise  ordinary  care  to  use  every  rea- 
sonable means  in  his  power  to  prevent  collision 
by  stopping  the  train. — Chicago,  R.  I.  &  G.  Ry. 
Co.  V.  Wentzol,  214  S.  W.  710. 
^=»350(21)  (Tex.Civ.App.)  Passenger  in  over- 
crowded, jitney  car  held  not,  as  a  matter  of  law, 
contributorily  negligent  in  becoming  a  passen- 
ger in  the  car  and  remaining  therein  while  ap- 
proaching a  crossing,  submitting  herself  to  care 
and  custody  of  driver.— Chicago,  R.  I.  &  G.  Ry. 
Co.  V.  Wentzel,  214  S.  W.  710. 
^=»35l(7)  (Tex.Civ.App.)  Instruction  submit- 
ting question  of  railroad's  negligence  iti  failing 
to  maintain  watchman  at  a  crossing  held  prop- 
erly refused  because  the  question  of  contribu-j 
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<S=>364  (Ky.)  A  railroad,  whether  it  loaded  its 
coal  cai>s  or  not,  owed  to  one  standing  beside 
the  track,  in  a  public  road,  in  danger  from  coal 
which  might  fall  from  the  cars,  the  duty  to  use 
ordinary  care  to  see  that  cars  were  properly 
loaded.— Chesapeake  &  O.  Ry.  Co.  v.  Rowland, 
214  S.  W.  910. 

<&s>373  (Tex.Civ.App.)  The  violation  of  an  or- 
dinance limiting  the  speed  of  a  railroad  train  to 
six  miles  an  hour,  attended  with  injurv  to  one 
near  the  track  as  a  consequence  thereof,  is  neg- 
ligence per  se.- Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Cook,  214  S.  W.  539. 

^=»386  (Tex.Civ.App.)  Where  plaintiff  was 
beipmed  in  between  tne  wheels  of  a  wagon  hitch  • 
ed  to  a  horse,  which  was  frightened  at  approach- 
ing train,  his  attempt  to  escape  by  nis  only 
avenue  across  the  rauroad  track  was  not  con- 
tributory negligence.— Galveston.  H.  &  S.  A. 
Ry.  Co.  V.  Cook,  214  S.  W.  539. 
^=»389(5)  (Tex.Civ.App.)  For  the  negligent 
speed  of  a  railroad  train  to  be  the  proximate 
cause  of  an  injury  to  one  near  the  traca  it  is  not 
necessary  that  the  operators  of  the  train  should 
have  anticipated  injury  occurring  in  the  particu- 
lar manner  it  did  occur,  but  it  is  sufficient  that 
they  should  have  antiapated  that  some  injury 
might  occur.— Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Cook,  214  S.  W.  539. 

Where  plaintiff's  peril  could  have  been  seen 
in  time  to  have  stopped  a  train  running -at  a 
lawful  rate  of  speed  the  jury  may  Infer  that  the 
train  operatives  would  have  performed  their 
duty  to  Keep  a  reasonable  lookout,  and  have  dis- 
covered his  peril,  so  that  the  speed  was  the 
proximate  cause  of  the  injury.— la. 
<©=>395  (Ky.)  Plaintiff,  injured,  while  standing 
in  the  highway  near  defendant  railroad's  track, 
by  the  falling  of  a  lump  of  coal  from  a  train. 
can  recover,  though  her  original  petition  relied 
only  on  excessive  speed  of  the  train ;  she  hav- 
ing filed  an  amended  petition  charging  negligent 
loading  of  the  cars  and  negligent  handling.— 
Chesapeake  &  O.  Ry.  Co.  v.  Rowland,  214  S. 
W.  910. 

€=»396(2)  (Ky.)  When  plaintiff  proved  she  was 
in  the  highway,  standing  beside  defendant  rail- 
road's track,  when  she  was  injured  by  coal 
which  fell  from  a  train,  she  made  a  prima  facie 
case  of  negligence  under  doctrine  of  res  ipsa  lo- 
quitur, and  it  devolved  on  the  railroad  to  show 
its  negligence  did  not  cause  injury.— Chesapeake 
&  O.  Ry.  Co.  V.  Rowland,  214  S.  W.  910. 
«=»398(1)  (Tex.Civ.App.)  In  an  action  for  in- 
juries to  a  pedestrian  struck  by  a  train,  admit- 
tedly runnins  faster  than  permitted  by  city  or- 
dinance, evidence  that  a  train  running  at  the 
lawful  speed  could  have  been  stopped  after  the 
plaintiff's  danger  was  seen,  or  Uiat  plaintiff 
could  have  cleared  the  trads,  is  sufficient  to 
warrant  the  jury's  finding  that  the  negligence 
was  the  proximate  cause  of  the  injury.— Gal- 
veston, H..&  S.  A.  Ry.  Co.  v.  Cook,  214  S.  W. 
539. 


(H) 
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€=»4I3(1)  (Tex.Civ.App.)  Gate  being  part  of  a 
right  of  way  fence,  and  placed  there  by  the  rail- 
way company,  though  for  the  accommodation  of 
landowner,  it  was  the  company's  duty  to  make 
it  of  such  strength,  and  with  such  fastenings  to 
hold  it,  as  to  turn  stock  of  ordinary  disposition, 
like  the  other  parts  of  the  fence.— Texas  Elec- 
tric Ry.  Co.  V.  Simmons,  214  S.  W.  563. 
«=s>434(4)  (Tex.Civ.App.)  It  is  the  duty  of  land- 
owner to  keep  shut  and  to  repair  trivial  defects 
developing  in  gate  put  in  right  of  way  fence  by 
railroad  company  for  his  accommodation  andf, 
till  it  got  out  of  repair  so  as  to  impair  knowl- 
edge thereof  to  the  companv  to  make  such  de- 
fect known  to  the  company. — Texas  HUectriCvRyi  ^ 
Co.  v.  Simmons,  214  S.  W.  563.      VjDOyie 
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«=>439(3)  (Tex.Civ.App.)  Petition  for  negli- 
gence of  railroad  company  as  to  gate  in  right  of 
way  fence,  through  which  stock  escaped  onto 
the  track,  held  subject  to  special  exception  of 
being  too  general,  vague,  and  indefinite.— Texas 
Electric  Ry.  Co.  v.  Simmons,  214  S.  W.  563. 
^s:>440  (Tex.Civ.App.)  The  proper  conclusion 
from  allegations  of  petition,  special  exception  to 
which  of  indefiniteness  had  been  overruled,  be- 
ing that  plaintiff  expected  to  show  that  fastening 
of  gate  in  defendant's  right  of  way  fence,  was 
insufficient  or  had  become  out  of  repair,  plain- 
tiffs testimony  that  there  was  no  fastening  on 
the  gate  when  it  was  installed  should  not  nave 
been  received.— Texas  Electric  Ry.  Co.  y.  Sim- 
mons, 214  S.  W.  563. 

RAPE. 

See  Criminal  Law,  ^=:»814;  Witnesses,  ^=» 
340,  344. 

U.  PROSECUTION  AND  PUNISHICENT. 
(B)  ETldence. 

^=»52(1)  (Tex.Cr.App.)  In  a  prosecution  for 
rape  of  a  15  year  old  girl,  evidence  held  suffi- 
cient to  prove  defendant's  guilt  beyond  con- 
troversy.—Jefferson  V.  State,  214  S.  W.  981. 

CD)  Sentenee   and   Panlshntenit. 

^S9B4  (Tex.Cr.App.)  In  prosecution  for  rape, 
evidence  of  want  of  consent  by  prosecutrix  held 
not  sufficient  to  warrant  the  imposition  of  the 
death  sentence.— Calhoun  y.  State,  214  S.  W. 
335. 

In  a  prosecution  for  rape,  It  was  error  to  ex- 
clude evidence  of  SDecific  acts  of  immorality, 
and  that  prosecutrix  was  in  the  habit  of  be- 
stowing her  carnal  favors  indiscriminately,  as 
affecting  her  credibility  and  as  a  mitigating 
fact  affecting  the  penalty. — Id. 

RATE. 

See  Carriers,  ^s>12,  85;  Constitutional  Law, 
^s»52. 

REAL  ACTIONS. 

See  Ejectment;  Forcible  Entry  and  Detainer; 
Partition;  Quieting  Title;  Trespass  to  Try 
Title. 

RECEIVERS. 

See  Appeal  and  Error,  ^=»901;  Banks  and 
Banking,  ^=>47,  77;  Homestead,  <®=»81; 
Judgment,  ^=>668;  Landlord  and  Tenant, 
<S=»112;  Railroads,  ^=>212;  Trespass  to  Try 
Title,  <S=»46;  Trial,  «=>29. 

ZV.  MANAGEMENT    AND    DISPOSI- 
TION OF  PROPERTY. 
(A)  AdmliLlatratloBi  in  General. 

^=»98  (Mo.)  A  receiver,  being  a  mere  arm  of 
the  court  which  appoints  him,  can  make  no 
valid  or  binding  contract  creating  the  relation 
of  landlord  and  tenant  without  the  consent  of 
the  court.— Gary  Realty  Co.  v.  KeUy,  214  S. 
W.  92. 

RECOGNIZANCES. 

See  Bail,  <®=»74,  75. 

RECORDS. 

See  Adverse  Possession,  ^=^82;  Appeal  and 
Error,  <8=>523-715,  905,  926,  1195;  Certio- 
rari, ^=>64-  Courts,  C=»231;  Criminal  Law, 
«g=»109O-ll28;  Depositions,  <®=>99;  Drains, 
^=>14;  Judges,  ^=»49;  Judgment,  ^=>294; 
Mortgages,  <@=»151;  Statutes.  <®=>18,  283; 
Taxation,  ^=^472;  Vendor  and  Purchaser, 
<8s»231. 

REFERENCE. 

Hee  Prohibition,  C=»29. 


REFORMATION    OF   INSTRUMENTS. 

See  Limitation  of  Actions,  ^=»99. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

^»I9(1)  (Ky.)  Unless  a  provision  was  omitted 
from  the  contract  between  the  parties  by  their 
mutual  mistake,  the  party  aggrieved  has  no 
right  to  reform  the  contract— Kersey  v.  Wright 
Mach.  Co.,  214  S.  W.  919. 

H.  PROCEEDINGS  AND  REUEF. 

^=>45(17)  (Kv.)  Conflicting  evidence  held  not 
to  clearly  and  decisively  establish  that  a  stock 
subscription  contract  should  be  reformed  on 
^ound  of  mistake,  so  as  to  make  it  conditional 
instead  of  absolute.— Hauger  t.  International 
Trading  Co.,  214  S.  W.  438, 

RELEASE. 

See  Appeal  and  Error,  ^=^843,  1062;  Bank- 
ruptcy, ^S9425;  Corporations,  ^=s»95;  Evi- 
dence, «=s>409,  419;  Insurance,  <S=»<$68:  Prin- 
cipal and  Surety,  ^=»117;  Vendor  and  Pur- 
chaser, «=5>244,  274 ;  Trial,  <@=>191. 

RELIGIOUS  SOCIETIES. 

See  Charities,  ^s:>22,  4a 

REMAINDERS. 

See  Alteration  of  Instruments,  ^=»24;  Deeds, 
«=>26 ;  Husband  and  Wife,  «=»136;  Life  Es- 
tates, «=>18;  Perpetuities,  ^=»4;  Wills,  «=» 
88,  614,  706.  ' 

REMOVAL  OF  CAUSES. 

VI.    PROCEEDINGS  TO  PROOURE  AND 
EFFECT  OF  REMOVAL. 

«S=»89(2)  (Ky.)  Constitutional  right  of  defend- 
ant as  a  resident  of  a  state  different  from  that 
of  plaintiff  to  remove  case  to  federal  court  can- 
not be  destroyed  by  allegation  in  plaintiff's  peti- 
tion that  defendant  is  a  resident  of  the  state 
where  suit  is  filed,  and  if  ground  on  which  re- 
moval is  sought  is  diversity  of  citizenship,  state 
court  must  accept  allegations  of  petition  for  re- 
moval, to  controvert  which  plaintiff  must  make 
issue  in  federal  court.— Little  Sandy  CcNoperage 
Co.  v.  Chesapeake  &  O.  Ry.  Co.,  214  S.  W.  912. 
^^^95  (Ky.)  It  is  the  well-recognized  rule  in 
the  federal  courts  and  the  courts  of  last  re- 
sort in  most  states  that  when  a  petition  for  re- 
moval to  a  federal  court  is  filed  in  a  state  court, 
accompanied  by  proper  bond  and  notice,  if  the 
record,  includmg  the  petition,  shows  on  its 
face  a  case  is  made  which  is  removable,  it  is 
the  state  court's  duty  to  order  removal,  and  its 
jurisdiction  is  at  an  end.— Little  Sandy  Coop- 
erage Co.  V.  Chesapeake  &  O.  Ry.  Co.,  214  S.  W. 
912. 

VII.   REMAND  OR  DISMISSAI.  OF 

CAUSE. 

<g=>l07(8)  (Ky,)  If  the  federal  jurisdiction  of  a 
case  removed  to  a  federal  court  is  not  sustained, 
the  case  will  be  remanded  by  the  federal  court 
with  instructions  that  it  be  sent  back  to  the 
state  court  as  if  no  removal  had  been  had. — Lit- 
tle Sandy  Cooperage  Co.  v.  Chesapeake  &  O.  Ry. 
Co.,  214  S.  W.  912. 

REPLEVIN. 

See  Dismissal  and  Nonsuit,  ^=s»19;  Evidence^ 
id=:»441;  Fixtures,  ^=s>35;  Trial,  ^3»6. 

VII.   LIABILITIES  ON  BONDS  AND 
UNDERTAKINGS. 

C=s>l25  (Tex.Civ.App.)  Under  Rev.  St  arts. 
7110,  7111,  as  to  bond  by  plaintiff  in  replevin 
and  judgment  on  the  bond  for  defendant  in 
case  of  decision  against  plaintiff/  where  plain- 
Digitized  by  V3 
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ti£f's  suit  is  decided  against  him,  it  is  the  duty 
of  the  court  to  enter  judgment  for  defendant 
on  the  bond,  whether  defendant  has  filed  for- 
mal affirmative  pleadings  or  not.— Brooks  v. 
Taylor,  214  S.  W.  361. 

In  action  for  possession  of  certain  oats, 
claimed  as  rent,  where  petition,  affidavit  and 
bond  for  sequestration,  writ,  and  replevy  bond 
showed  conclusively  that  plaintiff  took  or  caus- 
ed the  oats  to  be  taken  from  defendant's  pos- 
session, and  it  was  alleged  by  plaintiff  that 
oats  were  a  part  of  crop  raised  by  defendant, 
held,  defendant  was  entitled  to  judgment,  with- 
out reference  to  where  actual  title  was;  plain- 
tiff having  voluntarily  discontinued  action.— Id. 

RESIDENCE 

See  Domicile. 

REVENUE 

See  Taxation. 

REVERSIONS. 

See  Curtesy,  ^s>9;  Mortgages,  ^=»362. 

REVIEW. 

See  Appeal  and  Error ;  Certiorari. 

RIPARIAN  RIGHTS. 

See  Navigable  Waters,  ^s^SO;  Waters  and 
Water  Courses,  C==>43. 

RISKS. 

See  Aaater  and  Servant,  «=»203-218. 

ROADS. 

See  Highways;  Private  Roads. 

SAFETY  APPLIANCE  ACT. 

See  Master  and  Servant,  ^=>228. 

SALES. 

See  Accojnt,  ^=»8,  17;  Appeal  and  Error,  ^=» 
1048,  1064;  Banks  and  Banking,  <©=»74,  77; 
Brokers,  <©=>39  57,  82;  Commerce,  ^=>40; 
Constitutional  Law,  ^=::»145;  Corporations, 
C==>30,  487,  642;  Criminal  Law,  <©=»510%; 
Customs  and  I^sages,  ^=>5 ;  Estoppel,  ^=»90; 
Evidence,  <@=»318,  489,  498% ;  Frauds,  Stat- 
ute of,  ^=9l8;  Fraudulent  Conveyances,  <©=» 
182;  Injunction.  ^=»105;  Licenses,  ^=>ll; 
Liens,  ^=5>16;  Lis  Pendens,  ^=>24;  Nova- 
tion. d3=»l ;  Principal  and  Agent,  ®=>71,  79; 
Prohibition,  ^=s»3,  9;  Vendor  and  Purchaser; 
Venue,  ^==>22;  Waters  and  Water  Courses, 
€=»150;  Weights  and  Measures,  ^=»5. 

I.  REQUISITES  AND  VAUDITT  OF 
CONTRAOT. 

<©=»7  (Tex.Civ.App.)  The  fact  that  a  seller, 
misrepresenting  diseased  cattle  as  sound^  real- 
ized his  profits  in  the  form  of  a  commission, 
did  not  of  itself  necessarily  show  that  he  was 
handling  the  cattle  merely  as  broker  and 
agent  for  plaintiff. — Graves  v.  Haynes,  214  S. 
W.  065. 

^=>23(3)  (Tenn.)  Where  order  for  meal  was 
solicited  by  wholesaler's  drummer,  wholesaler'^ 
delay  for  60  days  after  order  was  taken  in  no- 
tifying the  customer  that  it  had  not  confirmed 
or  accepted  the  order  as  required  held  to  be 
imreasonable,  and  to  effect  an  acceptance  of 
the  order. — Cole-Mclntyfe-Norfleet  Co.  v.  Hol- 
loway,  214  S.  W.  817. 

Although  orders  solicited  by  drummers  for 
wholesaler  are  not  binding  until  accepted  by 
wholesaler,  yet,  if  wholesaler  wishes  to  reject 
such  an  order,  he  should,  especially  in  case  of 
orders  for  perishable  articles  and  articles  con- 
sumable in  the  use,  "notify  the  customer  within 
a  reasonable  time  that   the   order  is   not   ac- 


cepted, and  if,  with  ample  opportunity,  he 
fails  to  do  so,  silence  for  an  unreasonable 
length  of  time  will  amount  to  acceptance,  if 
the  customer  is  relying  on  him  for  the  goods.— 
Id. 

^=>4Q  (Tex.Civ.App.)  Where  a 'seller  failed  to 
investigate  references  as  to  buyer's  financial 
abilitJi  given  by  'the  buyer  prior  to  the  mak- 
ing of  the  contracts,  or  to  make  any  independ- 
ent investigation  as  to  buyer's  financial  stand- 
ing, a  seller  is  precluded  from  clainring  that 
the  contracts  were  induced  by  any  statements 
or  representations  by  appellee  as  to  his  finan- 
cial ability.— Early-Foster  Co.  v.  Gottlieb,  214 
S.  W.  526. 

II.   CONSTRUOTION     OF     CONTRACT. 

<©=>82(1)  (Tex.  Civ.  App.)  Under  a  contract 
dated  June  14th  for  purchase  and  sale  of 
peaches,  providing  for  payment  of  earnest  mon- 
ey "when  peaches  begin  to  move,"  where  the 
sellers  on  June  24th  wrote  the  buyer  the  crop 
would  begiii  to  move  ''somewhere  about'*  the 
10th  of  July,  and-  the  buyer  on  July  8th  sent 
the  sellers  a  check  for  the  earnest  money,  which 
arrived  July  11th,  10  a.  m.,  there  was  suffi- 
cient compliance  with  the  contract  bv  the  buyer 
as  to  earnest  money  payment  within  the  time 
voluntarily  set  by  the  sellers.— C.  S.  Martin  & 
Son  V.  John  Bonura  &  Co.,  214  S.  W.  841. 
^=>85(1)  (Tex.Civ.App.)  A  grain  dealers'  as- 
sociation rule,  as  to  rights  of  buyer  upon  sell- 
er's failure  to  deliver,  which  rule  was  made  a 
part  of  a  sale  contract,  from  its  caption  and 
language,  including  the  use  of  the  word  "def- 
icit," which  implies  a  deficiency,  held  to  apply 
to  incomplete  contracts  only;  that  is,  perform- 
ed in  part.— Early-Foster  Co.  v.  Gottlieb,  214 
S.  W.  520. 

The  use  of  the  word  "defaulted"  in  a  grain 
dealers'  association  rule  as  to  buyer's  rights 
upon  seller's  failure  to  deliver,  which  rule  was 
made  a  part  of  a  sale  contract,  embraced  a 
willful  breach  as  contradistinguished  from  sell- 
er's mere  inability  to  complete  the  contract. 
-Id. 

A  contract  for  sale  of  two  cars  of  alfalfa, 
under  which  seller  delivered  one  and  defaulted 
in  delivery  of  the  other,  was  an  ''incomplete 
shipment,"  within  the  meaning  of  a  rule  of 
the  grain  dealers'  association  incorporated  in- 
to the  sale  contract  under  which  the  buyer 
was  precluded  from  recovering  damages  for 
breach,  where  he  did  not  buy  in  the  deficiency 
for  seller's  account. — Id. 

Where  there  was  total  and  complete  failure 
of  seller  to  perform  sale  contracts,  which  the 
court  found  were  breached  by  seller,  the  ^ain 
dealers'  association  rule  as  to  biyrcr's  rights 
on  seller's  failure  to  complete  shipments  in- 
corporated in  the  sale  contract  was  inapplic- 
able, and  buyer  could  rely  upon,  sue  for,  and 
recover  damages  for  the  breach.— Id. 

IV.   PERFORMAKCE   OF   CONTRAOT.  ' 
(C)  DellTery  and  Acecptanee  of  Good». 

^=:>I53  (Tex.Civ.App.)  Where  a  seller  agreed 
to  deliver  1,000  barrels  of  flour,  but  part  of 
the  shipment  was  damaged,  the  seller  cannot 
hold  the  buyer  liable  on  the  theory  that  by 
letter  he  tendered  delivery  of  other  flour,  and 
that  the  letter  was  returned  to  him  without 
proof  as  to  how  the  letter  w^as  delivered  or 
returned.— E31  Paso  Grain  &  Milling  Co.  v. 
Lawrence,  214  S.  W.  512. 

Where  the  seller  agreed  to  deliver  1,(X)0 
barrels  of  flour,  but  part  of  the  flgur  tendered 
was  damaged,  a  letter  by  the  seller,  stating 
that  he  was  willing  to  deliver  additional  flour 
in  good  condition,  or  would  deduct  the  amount 
of  that  damaged  from  the  contract  price,  is 
not  such  a  tender  of  performance  as  would 
entitle  the  seller  to  recover  for  the  buyer's 
refusal  to  accept  the  flour. — Id. 
^z=9l64  (Tex.Civ.App.)  A  seller  is  bound  to 
deUver    the    quantity    ^ti^f^J(3^^d,^^au5^0te 
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right  either  to  compel  the  buyer  to  accept  a 
less  quantity  or  to  require  him  to  select  part 
of  a  greater  quantity,  so,  where  a  seller 
agreed  to  deliver  1,000  barrels  of  flour  ac- 
cording to  sample,  but  part  of  the  flour  de- 
livered was  damaged,  the  buyer  may  refuse 
to  accept  the  undamaged  portion.— El  Paso 
Grain  &  Milling  Go.  v.  Lawrence,  214  ».  W. 
512. 

VII.  REMEDIES  OF  8EIXEB. 
(F)  Aetlons  for  Uamavea. 
^S9379  (Tex.Oiv.App.)  Where  a  seller  after 
refusal  of  the  buyer  to  accept  resold  the  flour, 
and  his  action  for  damages  was  based  on  the 
propositions  that  he  had  made  such  a  tender  as 
to  place  him  in  the  position  of  having  done  all 
that  he  was  required  to  do  to  transfer  title  to 
the  buyer,  or,  if  not,  that  he  had  made  such  an 
offer  of  tender  as  relieved  him  of  an  actual 
tender,  proof  of  such  facts  are  essential  to  re- 
cover,—El  Paso  Grain  &  Milling  Co.  v.  Law- 
rence, 214   S.  W.  612. 

^s»388  (Tex.Civ.App.)  In  an  action  by  a  sell- 
er for  breach  of  contract,  an  instruction  that 
an  exhibit  on  the  billhead  of  the  seller  amount- 
ed to  an  offer  to  sell  the  flour,  and  that,  if 
it  was  communicated  to  defendant  and  ac* 
cepted  and  the  acceptance  was  communicated 
to  the  seller,  then  the  seller  became  bound  to 
deliver  the  flour  and  defendant  to  accept  it,  held 
erroneous;  defendant's  agent  having  denied  re- 
ceiving 4iny  offer  to  aell  or  communicated  any 
acceptance,  and  the  exhibit  tending  to  show 
on  its  face  that  the  sale  was  nfade  to  a  third 
person  other  than  defendant.— El  Paso  Grain 
&  Milling  Co.  ▼.  Lawrence,  214  S.  W.  512. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Criminal  Law,  itt^'lll;  Public  Lands,  ^=» 
178;  StipiOations,  <d=»14. 

n.  FITBLIO  SOHOOIA. 

(B)    Creation,    Alteration,    BxlMtenee*    and 
DIaaolatlon  of  Dlntrleta. 

^=930  (Tex.Civ.App.)  A  school  district  created 
prior  to  1905  was  not  required  to  contain  nine 
square  miles,  and,  its  area  never  having  been 
reduced.  Rev.  St.  art.  2815,  has  no  application. 
— Mayhew  v.  Commissioners'  Court  of  Coryell 
County,  214  S.  W.  943. 

(B)    Dtstriet    Debt,    Seenrttles,    and    Tax- 
ation. 

^=»97(4)  (Tex.Civ.App.)  A  sherifiTs  return  in 
the  matter  of  a  school  district  bond  election, 
bearing  the  jurat  of  the  county  clerk  by  his  dep- 
uty, was  authorized  by  Rev.  St.  art  1749.— 
Mayhew  v.  Commissioners'  Court  of  Coryell 
County,  214  S.  W.  943. 

When  the  statute  prescribing  the  mode  of 
notice  of  a  school  district  bond  election  has  not 
been  complied  with,  it  rests  upon  him,  assert- 
ing the  legality  of  the  election,  to  prove  satis- 
factorily that  sufficient  notice  was  given  the 
voters,  that  they  in  fact  had  actual  notice,  and 
that  failure  to  give  the  prescribed  notice  did 
not  affect  the  result.— Id. 

SCIRE  FACIAS. 

See  Evidence,  ^=»265;  Judgment,  ^=:9870. 

SEALS. 

See  Criminal  Law,  <5=»1144. 

SEDUCTION. 

See  Criminal  Law,  «=>761,  811,  829. 

n.   CBIMIN Ali  RESPONSIBrLITT. 

^=»34  (Tex.Cr.App.)  The  fact  that  accused  told 
the  prosecutrix  that  he  would  marry  her  as 
soon  as  he  got  $300  was  only  a  promise  condi- 
tioned as  to  time,  and  did  not  prevent  it  being 


sufficient  to  render  him  guilty  of  seduction.— 
Hunt  V.  State,  214  S,  W.  983. 
€=s>46  (Tex.Cr.App.)  In  a  seduction  case,  it  is 
unnecessary  tiiat  the  prosecutrix  be  corrobo- 
rated as  to  every  material  fact.— Hunt  v.  State, 
214  S.  W.  988. 

SEPARATE  PROPERTY. 

See  Husband  and  Wife,  ^=»119-136. 

SEQUESTRATION. 

See  Dismissal  and  Nonsuit,  ^=s>19;  Replevin, 
<©=>126;  Trial,  «=»6. 

«=>I8  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  arts.  7786,  7790,  the  bur- 
den of  proof  was  on  the  claimant  of  property 
levied  on  under  writ  of  sequestration.— Roberts 
Seed  Co.  v.  Mt.  Pleasant  OU  MiU,  214  S.  W. 
939. 

Where  the  claimant  of  cotton  seed  levied  on 
under  writ  of  sequestration  showed  merely 
that  the  relation^  of  debtor  and  creditor  exist- 
ed between  it  and  defendants  in  the  suit,  hav- 
ing failed  to  establish  ownership  of  the  seed, 
claimant  was  not  entitled,  under  Vemon's  Sayles' 
Ann.  Civ.  St  1914,  art  7790,  to  the  judgment 
—Id. 

^=s>20  (Tex.CivApp.)  Contention  that  court 
erred  in  entering  judgment  on  bond  for  value 
of  sequestrated  property  at  date  of  trial,  in 
that  true  measur<(  of  damages  is  value  at  time 
of  sequestration,  cannot  be  sustained.— Brooks 
V.  Taylor,  214  S.  W.  361. 

SET-OFF  AND  COUNTERCLAIM. 

See  Damages,  ^=:»188;  Limitation  of  Actions, 
«=»41;  Payment,  ^=s>S2;  Trial,  ^=»352. 

XZ.   SUBJEOT-MATTEH. 

^:»35  (Tex.Clv.App.)  In  suit  on  a  note  given 
for  the  difference  between  the  values  of  cor- 
porate stock  and  farm  lands  exchanged,  it  was 
permissible  for  defendant,  the  former  owner  of 
the  farm  lands,  and  maker  of  the  note,  to  bring 
a  cross-action  against  plaintiff  for  misrepre- 
senting the  value  of  the  corporate  stock,  such 
cross-action  having  arisen  out  of,  and  b^n  in- 
cident to  or  connected  with,  the  liquidated  de- 
mand sued  on.— McDonald  v.  Lastinger,  214  S. 
W.  829. 


See  Drains. 


SEWERS. 
SEX. 


See  Taxation,  ^=:955. 

SHERIFFS  AND  CONSTABLES. 

See  Constitutional  Law,  ^=»278;  Criminal 
Law,  «=s>.393,  855,  867;  Ejectment,  «==>95; 
Elections,  ^S9280 ;  Eminent  Domain,  ^s»2 ; 
Execution,  ^=s>275,  311;  Habeas  Corpus,  ^=» 
22;  Jury;  ^=982;  Libel  and  Slander,  «=s>42; 
Obstructing  Justice,  ^=:»li;  Schools  and 
School  Districts,  ^s>97. 

SHIPPING. 

See  Municipal  Corporations,  ^=^966. 

SIGNATURES. 

See  Appeal  and  Error,  ^=»655;  Bills  and 
Notes,  (&=:9293,  296;  Contracts,  ^=»94:  Cor- 
porations, ^=>484;  Criminal  Law,  ^=:9510^; 
Insurance,  ^=>138;  Limitation  of  Actions, 
^=»10();  Municipal  Corporations,  ^s>106, 
107,  111;  Statutes,  «»283;  Trial,  ^s>323; 
Wills,  «=>324. 


SLANDER. 


'See  Libel  and  Slander. 


Digitized  by 


Google 


1071  INDEX-DIGEST 

F«r  cafl«0  la  Dec JNc.  A  Ain.1>lc.  Ke7-No.S6rles  A  Indexes  see  Hune  topic  aad  KEY-NtlMBlCB 


Statutes 


SOLDIERS. 

See  Damages,  ^=»170. 

SOLDIERS'  AND  SAILORS'  CIVIL 
RELIEF  ACT. 

See  Bail-,  «=97S. 

SPECIFIC  PERFORMANCE. 

See  Vendor  and  Pnrchaser,  ^s»130. 

n.   CONTTRAOTS    ENFOROEABLE; 

^=»58  (Tex.Civ.App.)  Provision  of  contract  of 
Mile  of  land  for  deposit  by  each  party  of  a  sum 
to  be  paid,  in  case  of  his  default,  to  the  other 
party  as  his  damages,  precludes  enforcement  of 
the  contract  against  the  vendor  electing  to  make 
such  payment— Western  Union  Telegraph  CJo. 
V.  Southwick,  214  S.  W.  987. 

m.   GOOD  FAITH  AND  DIUGENOEL 

^^95  (Mo.)  If  a  contract  of  sale  calls  for 
something  more  or  other  than  a  marketable  title, 
the  courts,  in  the  vendor's  suit  for  specific  per- 
formance, cannot  substitute  a  different  contract 
therefor.— Danzer  v.  Moerschel,  214  S.  W.  849. 

ZV.  PBOOEEDIKOS  AND  RELIEF. 

^=s>  114(2)  (Mo.)  In  ejectment  an  answer  that 
defendant's  father  had  agreed  to  convey  him  the 
land  involved  in  consideration  of  defendant  im- 
proving it  and  asking  specific  performance  of 
the  contract  held  to  plead  a  clear  and  specific 
contract.— Vesser  v.  Neff,  214  S.  W.  185. 
«^=»II7  (Ma)  Where  the  petition  seeks  specific 
performance  of  an  agreement  to  adopt,  recov- 
ery cannot  be  allowed  on  proof  of  a  contract  to 
devise ;  the  two  causes  being  distinct— Arfstrum 
V.  Baker,  214  S.  W.  859. 
^=»I20  (Mo.)  In  ejectment  action,  where  de- 
fendant sought  specific  performance  of  bis 
deceased  father's  agreement  to  Cbnvey  to  him 
the  land  in  question,  testimony  that,  subse- 
quent to  the  alleged  agreement,  the  father 
otherwise  disposed  bf  the  property  by  a  will 
which  had  aisappeared,  held  inadmissible.!— 
Vesser  v.  Neff.  214  S.  W.  185. 
^s>l2l(2)  (Mo.)  An  oral  agreement  to  convey 
real  estate  made  by  a  person  who  died  before 
institution  of  suit  will  be  specifically  enforced 
only  upon  strict  and  satisfactory  proof.— Ves- 
ser V.  Neff,  214  S.  W.  185. 
^=>I2I(3)  (Mo.)  In  an  ejectment  action,  where 
defendant  sought  specific  performance  of  a 
contract  to  convey  him  the  land  in  question, 
evidence  that  he  had  occupied  the  land  for  some 
20  years  without  paying  rent,  had  improved  it, 
and  that  his  father  had  often  stated  that  the 
land  belonged  to  him,  etc.,  held  to  sustain  the 
chancellor's  findings  that  a  specifically  enforce- 
able contract  had  been  established. — Vesser 
v.  Neff,  214  S.  W.  185. 

<@==>I23  (Mo.)  The  findings  ?^ld  to  sustain  the 
specific  contract  pleaded.— Vesser  y.  Neff,  214 
S.  W.  185. 

SPEED. 

See  Carriers,  «s>806;  Railroads,  «S937S,  889. 

STATES. 

See  Criminal  Law,  ^=»430;  Injunction,  ^s» 
32,  136;  Judgment,  «=d702;  Partnership,  ^=s> 
41 ;  Public  Lands,  i^=>178. 

IV.   FISCAI.    MANAGEMENT,    PUBUO 
DEBT.   AND   SECURITIES. 


1^ 


S=>I32  (Kv.)  Acts  1918,  c.  53  (Ky.  St.  Supp. 

I  2171cl-2l71c5),  appropriating,  in  section  1. 
425,000  "annually,  until  June  dO,  1920.  and 
on  or  before  June  30.  1918,  June  30,  1919,  and 
June  30,  1920,"  to  Kentucky  Illiteracy  Com- 
mission, appropriated  $75,000  and  not  merely 
^50,000,  notwithstanding   section  5,  providing 


that  commission  shall  cease  to  exist  on  July 
1,  1020,  and  use  of  word  "annually,"  since  ap- 
propriation is  to  be  made  on  or  before  June 
30th  of  each  of  the  three  years.— Greene  v. 
Kentucky  Illiteracy  Commission,  214  S.  W. 
436. 

Acta  1918,  c.  53,  taking  effect  June  20,  1918, 
and  appropriating  to  illiteracy  commission 
$25,000  "annually,  until  June  30,  1920,  and 
on  or  before  June  30,  1918,  June  30,  1919, 
and  June  30,  1920,"  did  not  limit  the  expend- 
iture of  the  1918  appropriation  to  the  10-day 
Jieriod  between  June  20th,  when  act  took  ef- 
ect,  and  June  30th.— Id. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  limitation  of  Actions. 

STATUTES. 

For   statutes   relating  to  particular   subjects, 
see  the  various  specific  topics. 

I.  ENACTMENT,    REQUISITES,    AND 
VALIDITT  IN  GENERAIi. 

^=s»l8  (Ark.)  The  Constitution  does  not  re- 
quire tnat  every  step  in  the  course  of  the 
passage  of  bills  or  amendments  be  recorded  in 
the  journals  of  the  houses  or  indorsed  on  the 
biUs.— Perry  v.  State,  214  S.  W.  2. 
^=::»31  (Ark.)  Statute  creating  a  road  improve- 
ment district  held  not  v6id  on  ground  that 
after  the  act  had  been  passed  by  both  houses 
of  the  Legislature  a  protest  was  filed  with  the 
Governor  asking  veto,  hearing  of  such  protest 
was  set  for  certain  day,  and  in  the  interim  the 
Governor  was  absent  and  the  promotors  of 
the  act  presented  the  bill  to  the  Lieutenant 
Governor  or  acting  Governor,  and  induced  him 
by  concealment  to  approve  and  sign  it  before 
date  set  for  hearing.— Vie tz  v.  Hazen-Lagrue 
and  Slovak  Road  Improvement  Dist,  214  S. 
W.  50. 

^=964(5)  (Ark.)  Provision  in  a  statute  creat- 
ing a  road  improvement  district,  which  author- 
izes payment  of  legal  expenses  of  preparing 
the  statute  and  of  other  work  in  promoting 
the  formation  of  the  district  before  the  passage 
of  the  statute,  if  void  and  unenforceable,  does 
not  render  the  whole  statute  invalid.— Vie  tz  v. 
Hazen-Lagrue  and  Slovak  Road  Improvement 
Dist.,  214  S.  W.  50. 

^s»64(5)  (Ark.)  The  provision  of  act  of  Gen- 
eral Assembly  of  1919  entitled  "An  act  to 
create  Horatio  and  Eastern  Road  Improve- 
ment District  of  Sevier  County,"  including  sec- 
tion 18,  township  9  south,  range  32  west,  five 
miles  from  the  body  of  the  district,  is  not  in- 
dependent of  the  other  portion  describing  the 
boundaries  of  the  district,  and  the  whole  act 
must  be  held  void.— Milwee  v.  Tribble,  214  S. 
W.  56. 

m.  SUBJECTS  AND  TITUBS  OF  ACTS. 

^=9125(5)  (Tenn.)  Const,  art.  2,  §  17,  requiring 
statutes  to  contain  only  one  subject  expressed 
in  the  title,  is  not  violated  by  Acts  1919,  c. 
139,  authorizing  women  to  vote  at  certain 
elections.— Vertrees  v.  State  Board  of  Elec- 
tions, 214  S.  W.  737. 

<@=>I25(7)  (Tenn.)  Acts  1919,  c.  49,  which 
amended  Acts  1897,  c.  10,  entitied  an  act  to 
create  a  Railroad  Commission,  defining  its 
powers  and  duties  to  prohibit  extortion,  etc., 
is  not  invalid  under  Const,  art.  2,  §  17,  which 
forbids  any  bill  to  become  a  law  which  em- 
braces more  than  one  subject  and  declares 
that  all  acts  which  repeal,  revive  or  amend 
former  laws  shall  recite  in  their  caption  the 
substance  of  the  law  repealed  or  revived  on 
the  theory  that  the  original  act  related  solely 
to  railroads  and  the  amending  act  was  extend- 
ed so  aa  to  embrace  other  public  utilities  as 
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street  raUroads.— City  of  Memphis  v.  Enloe, 
214  S.  W.  71. 

V.   REPEAIf,  SUSPENSION,  EXPIBA. 
TION.  ANB  BEVIVAX. 

^=»I58  (Ky.)  Repeals  by  implication  are  not 
favored,  and  are  not  to  be  upheld,  unless  clear- 
ly intended  by  the  Legislature.— Horton  v.  Hor- 
ton,  214  S.  W.  883. 

$=»I62  (Teun.)  A  general  law  does  not  repeal 
a  special  law  unless  such  a  legislative  intent 
clearly  appears.— >Yertrees  y.  State  Board  of 
Elections,  214  S.  W.  737. 

VI,   CONSTRUCTION  AND  OPERA- 

TION. 

{A)  fleneral  Rales  of  Constraetion. 

«=9l8l(2)  (Tez.Oiv.App.>  A  statute  should  be 
so  construed,  if  possible,  as  to  avoid  absurd  and 
unjust  consequences,  and  a  construction  should 
be  adopted  which  comports  with  the  public  pol- 
icy of  the  state,  rather  than  a  contrary  one 
outraging  such  policy  and  destroying  the  ideals 
of  government. — City  of  Corpus  Christi  v.'  Mir- 
eur,  214  S.  W.  528. 

^=:»I83  (Tex.)  Intention  of  a  statute  should 
prevail  against  its  strict  letter.— Walker  v. 
Haley,  214  S.  W.  295. 


to  create  Horatio  and  Eastern  Road  Improve 
ment  District  of  Sevier  County,"  is  unambig 
uous,  and  the  court  cannot  substitute  for  the 
section  named  the  intervening   section,  which 


is  not  named,  nor  say  that  the  Legislature  in- 
tended to  include  the  intervening  section.— Mil- 
wee  V.  Tribble,  214  S.  W.  56. 
^=»206  (Ky.)  Effect  must,  if  possible,  be  given 
to  all  parts  of  the  act,  and  no  part  eliminated, 
except  to  give  effect  to  legislative  intent  as  ex- 
pressed by  the  act  considered  as  a  whole.— 
Greene  v.  Kentucky  Illiteracy  Commission,  214 
S.  W.  436. 

Vn.   PI.EADING  AND  EVIDENCE. 

^s>283(2)  (Ark.)  An  act  of  the  Legislature, 
signed  by  tne  Governor  and  deposited  with  the 
Secretary  of  State,  raises  the  presumption  that 
every  requirement  was  complied  with,  unless 
the  contrary  affirmatively  appears  from  the 
records  of  the  General  Assembly.— Perry  v. 
State,  214  S.  W.  2. 

The  silence  of  the  journal  of  a  house  of  the 
Legislature  on  matters  not  required  to  be  en- 
tered cannot  conflict  with  the  presumption  of 
the  regularity  of  the  passage  of  a  bill  signed 
by  the  Governor  and  deposited  with  the  Sec- 
retary of  State;  only  in  matters  where  the 
journal  does  speak}  or  is  required  to  speak, 
can  it  conflict  with  the  presumption.— Id. 

In  view  of  the  presumption  that  the  Senate 
receded  from  an  amendment  to  the  bill  which 
it  adopted  and  ordered  engrossed,  Acts  1919, 
No.  154,  prohibiting  cows  being  permitted  to 
run  at  large,  held  not  invalid  on  the  ground 
that  the  bill  approved  by  the  Governor  and 
filed  in  the  Secretary  of  State's  office  was  not 
the  bill  passed  by  both  houses  of  the  Legisla- 
ture; the  amendment  adopted  in  the  Senate 
not  appearing  in  the  enrolled  bill.— Id. 


UNITED  STATES. 

CONSTITUTION. 

Amend.   14 391 

Art  1,  §  10 137 

STATUTES  AT  LARGE. 
1893,  March  2,  ch.  196,  §| 

1-5,27  Stat.  531 957 

1893,  March  2,  ch.  196,  $  6. 

27  Stat.  532.     Amended 

by  Act  1896,  April  1,  ch. 

87.  29  Stat.  85 957 

1893,  March  2,  ch.  196,  §S 

7,  8,  27  Stat.  532 957 

1896,  April  1,  ch.   87,  29 

Stat.  85 957 

1898,  July  1,  ch.  541,  §  17a, 

30  Stat.  550 484 

1898,  July  1,  ch.  541,  S  29b 

(5),  30  Stat.  554 797 

1903.  March  2,  ch.  976,  §§    . 

1-3,32  Stat  943 957 

1908,  AprU  22.  ch.  149,  35 

Stat.    65 124,  668 

1908,  May  27,  ch.  200,  |  1, 

35  Stat  324 957 

1910,  April  14,  ch.  160,  §§ 

1-^,  36  Stat  298.  299. . .  957 
1918,  March  8,  ch.  20,  40 

Stat    440 975 

1918,  March  21.  ch.  25,  § 

10,  40  Stat  456 642 

COMPILED  STATUTES  1916 
(or  1018). 

7719  766 

t§  8605-8619,  8021-8623. .  957 

If  8657-8665 124,  668 

^  8659  957 

9601  484 

9613  797 

10305  788 

COMPILED     STATUTES 
1918. 

§«  3078i4a-3078i48S    975 

H  3115% j    , 642 


STATUTES  CONSTRUED. 

ARKANSAS. 

KIRBY'S  DIGEST. 


f§  1901,  1902,  1906. 

2011 

2934  

3095  

t  3095,  subsec.  5.... 

3656 

I  4431,  6220 

i   6936  

§§  8062,  8065 


LAWS. 

1909,  p.  892 

1917,  p.  1355 

1919,  No.  82 

1919,  No.  82,  S§  4,22,  2T. 

1919,  No.  107 

1919,  No.  128 

1919,  No.  154 


6 
48 
68 
44 
27 
44 
67 
43 
27 


17 
43 
23 
23 
50 
23 
2 


KENTUCKY. 

CONSTITUTION. 

$  18   791 

I  98  : 889 

CIVIL  CODE  OF  PRAC- 
TICE. 

117  972 

I  152-156 791 

334  888 

367a,  subsec.  3 927 

479  769 

526  925 

j«  527,  585,  587 972 

I  738 881 

I  755  809 

CRIMINAL  CODE  OF  PRAC- 
TICE. 

§  25  769 

§82  975 

S  241 821,916 


M245,  246... 788 

»  362  769 

STATUTES  1915. 

124,    125 889 

317 878 

473    972 

§543,561,571 438 

1639  785 

§1650,1661.  1063 791 

2068   815 

I  2180-2185 791 

i§  2202,  2208 76p 

12463   90(5 

2518    923 

3459a    809 

4021a   883 

4828   813 

STATUTES     SUPPLEMENT 
1918. 

§§    2171cl-2171c5........  436 

LAWS. 

1918,  ch.  53 436 

1918,  ch.  53,  §§  1,  5 436 


MISSOURI. 

CONSTITUTION. 

Schedule.  §  1 85 

Art.  2,  I  15 137 

Art  2,  I  20 853 

Art  2,  §22 85 

^rt  ^,  §5  3.  6 857 

Art  12,  }  12 379 

Art  14,  {§  5,  6 857 

REVISED  STATUTES  1825. 
Page  277,  §23 85 

REVISED   STATUTES  lB$iL 
Page  486,  §  15. .  S^.QQf 
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REVISED   STATUTES  1870. 
i§  669,  eSO,  681 142 

BEVISBD  STATUTES  1889. 

I  1880.    Amended  by  Laws 

.  1895,  pp.  54,  55 402 

{  4518a  added  by  Iaws 

1895,  p.  169 963 

f  G869  142 

REVISED   STATUTES  1909. 

f  1726b  added  by  Laws 

1911,  p.  136 425 

1729  183 

1734  253 

1755  193 

1841  425 

2040  267 

$  2042  806 

§  2080  857 

Jj  2082  292 

§§  2228,  2231 170 

§§  2382^383,  2387 183 

i   2532 r. 134 

ii   3037,  3039,  3040,  3042  285 

3173  379 

3867  85 

3941  267 

I  4780,  4781 216 

5198  85 

§  5579-5581,  5584,  5585, 

5587 376 

5592  878 

!  5599-5602' 876 
5922,5924,5928 100 
6950,  6963 207 

7030  292 

7099 207 

f  7660,  7669-7671,  7674. .  92 

7828 258 

i  8047 857 

8211  860 

8217  417 

10447  853 

10668  156 

I  11354,  11407 180 

CITY  CHARTERS. 

391 
31  391 
Kansas  City,  art.  13,  §  31  391 
Kansas  City,  art.  18,  f  12  391 

LAWS. 

1883.  p.  21 142 

1805,  pp.  54,  55 402 

1895,   p.    169 963 

1911,  p.  136 425 

1911,  p.  330,  fi  12.  par.  9. .  161 

1913,  p.  517 857 

1913,  p.  557 381 


TENNESSEE. 

CONSTITUTION. 

Art  1,  §.9 819 

Art.  1,  j  20 71 

Art.  2,  I  17 71,  737 

Art.  2,  IS  28,  29 737 

Art.  7,  I  4 737 

THOMPSON'S    SHANNON'S 

CODE. 
f  7173   819 

CITY  CHARTERS. 

Nashville,  §  5.    Priv.  Laws 
1919,  ch.  22 737 


Kansas  City,  art.  8.  {  24 
Kansas  City,  art.  10, 


PRIVATE  LAWS. 
1919.  ch.  22,  S  5 737 

LAWS. 

1897,  ch.  10 71 

1897,  ch.  10.    Amended  by 

Laws  1919,  ch.  49 71 

1919,  ch.  49 71 

1919,  ch.  139 737 

1919,  ch.  139.  S  3 737 

TEXAS. 


CONSTITUTION. 

Art.  1,  I  13 

Art.  6,  I  7 

Art.  5,  |§  8,  16 

Art.  8,  I  11 


335 
505 
624 
766 


CODE  OF  CRIMINAL  PRO- 
CEDURE 1911. 

Art.   8 335 

Art.   37 822 

Art   479 349 

Arts.  660,  727,  790,  791. . .  322 

Art.  1195   981 

PENAL  CODE  1911. 

Art.  611 296 

Art  812 607 

Art.  1107 353 

Art.  1332 341,  980 

Arts.  1348,  1416 827 

Art.   1620 351 

VERNON'S        ANNOTATED 

CODE   OF   CRIMINAL 

PROCEDURE  1916. 

Art.   916 331 

VERNON'S        ANNOTATED 
\      ^ENAL    CODE    SUP- 
PLEMENT 1918. 

Art.  820i 339 

REVISED  STATUTES  1896. 
Art.   1139 944 

REVISED  STATUTES  1911. 

Art.  1138 468 

Art  1623 299 

Art.  1678 605 

Art.  1749 943 

Art.  1830 482 

Art.  1830.  exceptions  4,  5  843 

Arts.  1832.  1833 573 

Art.  1S94 ; 551 

Art.  1902 573 

Art.  1903.   Amended  by 

Laws  1917,  ch.  176 673 

Art.   1906 661 

Arts.  1910.  1945 646 

Arts.    2361,   2400 985 

Art,   2815 943 

Arts.     3276,     3289,    3290, 

3623,  3624 948 

Art.  3690 506,  946 

Art.   3692 642 

Art   3710 661 

Arts.  3971-3973.     Amend- 
ed by  Laws  1915,  ch.  114  940 

Art.  '4319 827 

Art.  4632 516 

Art.  .5432 363 

Art    5623 468 

Art.  5623a  added  by  Laws 
1916,  ch.  143 688 


Art    5644 391 

Art   5679 5'>4 

Art.  5690.^ 606,  730 

Art.   6824 958 

Arts.  7110,  7111 361 

Art.  7312  et  seq.  Amend- 
ed by  Laws  1917,  ch.  60  696 

Arts.  t510,  7514 766 

Art.   7758 932 

Art   7761 605 

VERNON'S  SAYLBS'  ANNO- 
TATED CIVIL  STAT- 
UTES 1914. 

Art   1164. 485 

Art   1370 607 

Art.    1612 622,  721 

Art  18S0.  subd.  5.... 357,  448 

Arts.  1852,  1861 604 

Art.    1903.      Amended    by 

Laws  1917,  ch.  176 448 

Art  1971 539,  935 

Arts.  2139,  2141 617 

Art.   2241 607 

Art   3302 769 

Arts.  4091,  4122 624 

Arts.  4654,  4663 611 

Art.   4832 718 

Art  4874a 460 

Arts.  5011m,  6011n 632 

Arts.  5246h-6246zzK2 966 

Art   6674 686 

Art.   6695 600 

Art.   6564 716 

Arts.    6859^^61 607 

Arts.  7786,  7790 939 

VERNON'S       ANNOTATEa> 
CIVIL  STATUTES   SUP- 
PLEMENT 1918. 

Art.  1903 448,  673 

Art.   3971 940 

Art   5623a 588 

Arts.  5904r^904w 363 

Art.  7314  et  seq 596 

CITY  CHARTERS. 

Corpus  Christ!,  art  12,  I 
1.    Sp.  Laws  1909,  ch.  33  628 

Galveston,  §  54.  Sp.  Laws 
1901,  ch.  12 766 

San  Antonio,  §  123 488 

SPECIAL  LAWS. 

1901,  ch.  12,  §  54 766 

1909,  ch.  33,  art  12,  §  1. .  528 

LAWS. 

1901,  ch.  26.  |4 681 

1905,  ch.  138.  Amended 
by  Laws  1913  (1st  CaUed 

Sess.)  ch.  27 500 

1913,  ch.  59 295 

1913,  ch.  171,  §§  98,  98a. .  532 

1913,  ch.  179....: 966 

1913  (1st  Called  Sess.)  ch. 

27 500 

1915,  ch.  114 940 

1915,  ch.  143 588 

1917.  ch.  60 596 

1917,  ch.  60,  S  19 596 

1917,  ch.  83 363 

1917,  ch.  176 448,  573 

1917,  ch.  207,  §§  14,  25. . .  339 

1917  (1st  Called  Sess.)  ch. 

12  596 

1918  (4th  Called  Sess.)  ch. 

28  331 
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STIPULATIONS. 

«»I4(2)  (Tex.Civ.App.)  In  suit  to  restrain  the 

tpproval  and  sale  of  bonds  voted  by  a  school 
istrict,  an  agreement  or  stipulation  that  the 
voters  of  the  district  had  had  actual  notice  of 
the  bond  election,  notice  of  which  was  not  posted 
as  prescribed  by  statute,  in  the  absence  of  any 
words  of  limitation,  must  be  construed  to  mean 
that  all  the  voters  of  the  district  had  notice. — 
Mayhew  v.  Commissioners'  Court  of  Coryell 
County,  214  S.  W.  943. 

^=>I4(11)  (Mo.)  The  making  of  any  material 
chaise  in  the  pleadings  by  amendment  so  that 
the  issues  are  altered  offsets  the  binding  force 
of  a  waiver  of  a  jury  by  stipulation.— Gary 
Realty  Co.  v.  KeUy,  214  S.  W.  92. 

Where  a  complaint  alleged  in  one  count  both 
the  unlawful  holding  over  by  a  tenant  with- 
out force  and  an  obtaining  of  possession  by 
disseizin,  the  separation  by  amendment  of  the 
complaint  into  two  counts  did  not  constitute 
such  an  alteration  in  the  issues  as  to  offset 
the  binding  force  of  a  waiver  of  jury  trial  by 
stipulation. — ^Id. 

Where  an  original  complaint  in  a  forcible 
entry  and  detainer  suit  fixed  no  amount  as  to 
the  value  of  the  monthly  rents  and  profits  and 
a  subsequent  amendment  fixed  sucn  amount, 
the  issues  were  not  so  changed  as  to  offset 
the  binding  force  of  a  waiver  of  a  jury  trial 
by  stipulation  entered  into  before  the  amend- 
ment, in  view  of  Rev.  St.  1909,  |9  7660,  7669, 
7674,  whereby  no  allegation  of  amount  of  dam- 
ages is  required.— Id. 

STREET  RAILROADS. 

See  Appeal  jnd  Error.  i©=>171,  1033,  1050; 
Carriers,  «=»287,  298,  303,  305,  315,  318. 
320,  321,  328,  336,  347,  348;  Constitutional 
Law,  ^=3»42,  43,  185,  241;  Damages,  <&=s»132, 
158,  168;  Evidence,  <&=>317,  505,  506,  528, 
548,  552,  589;  Jury,  <e=»97;  New  Trial,  «=» 
44,  47;  Public  Service  Commissions,  ^=s>3; 
Statutes,  <®=»125;  Trial,  ^=>122,  133,  228, 
251,  253,  260,  295,  296. 

II.   REGUUkTION    AND    OPERATION. 

^=»9I  (Mo.)  Under  the  vigilant  watch  ordi- 
nance of  St.  Louis,  requiring  motormen  to  keep 
a  vigilant  watch,  and  to  stop  in  the  shortest 
time  possible,  a  street  railway  is  liable  for  in- 
juries in  a  collision  with  a  vehicle,  if  the  mo- 
torman  was  negligent  in  either  respect,  and 
such  negligence  was  the  proximate  cause  of  the 
collision.— Abramowitz  v.  United  Rys.  Co.  of 
St.  Louis,  214  S.  W.  119. 
«8=>99(1)  (Mo.)  Laws  1911,  p.  330,  |  12,  par.  9, 
requiring  automobile  drivers  to  exercise  the 
highest  degree  of  care  to  prevent  injury,  etc., 
prescribes  a  standard  for  testing  not  only  neg- 
ligence, but  also  contributory  negligence,  and 
a  driver  not  exercishig  the  highest  degree  of 
care  is  barred  Ij^  contributory  negligence  from 
recovering  for  injuries  sustained  by  colliding 
with  a  street  railway  car.— Threadgill  v.  Unit- 
ed Rys.  Co.  of  St.  Louis.  214  S.  W.  161. 
€=>99(14)  (Mo.App.)  Where  an  automobile 
driver,  seeing  a  street  car  approaching,  slowed 
up  and  proceeded  to  cross,  and  did  not  look 
again  until  UDon  the  tracks,  when  he  stopped 
and  attempted  to  back,  plaintiff,  a  passenger  in 
the  automobile,  though  not  chargeable  with  the 
driver's  negligence,  could  not  recover  for  in- 
juries in  the  collision,  where  she  knew  they 
were  approaching  the  tracks  and  could  have 
seen  the  car  if  she  had  looked,  but  made  no  at- 
tempt to  warn  the  driver  or  to  object  to  his 
crossing  tlie  tracks. — I^apard  v.  Kansas  City 
Rys.  Co.,  214  S.  W.  268. 

^=>f  14(19)  (Mo.App.)  In  an  action  for  death 
of  plaintiff's  wife  who  ran  in  front  of  a  street 
car  when  she  thought  her  child  was  in  danger, 
evidence  held  to  warrant  finding  that  the  mo- 
torman  by  exercise  of  ordinary  care  could  have 
stopped  the  car  and  avoided  injury  to  the  wo- 


See  Corporations.  <8c=>73,  90.  95,  229,  642,  691; 
Reformation  of  Instruments,  ^=s>45. 


man  after  she  came  within  the  danger  zone. — 
Sherman  v.  United  Rys.  Co.  of  St.  Louis,  214 
S.  W.  223. 

Where  a  mother,  observing  her  child  closely 
approaching  the  track  on  which  a  street  car 
was  approaching,  rushed  into  the  street  in  a^ 
effort  to  save  the  child,  and  came  upon  the 
track  herself,  her  husband  cannot  be  denied 
recovery  for  her  death  under  the  last  dear 
chance  rule,  on  the  ground  she  knowingly,  will- 
fully, or  wantonly  i^aced  hers^'lf  in  front  of  a 
moving    car.— Id. 

$=s>ir7(24)  (Mo.App.)  That  plaintiff  sat  in  au- 
tomobile stalled  on  street  car  tracks,  after 
seeing  that  street  car  which  her  husband  had 
gone  back  125  feet  to  signal  did  not  stop,  and 
did  not  attempt  to  jump  until  she  saw  the  car 
was  not  going  to  stop,  it  then  bein^  12  feet 
away,  did  not  show  contributory  negligence  as 
matter  of  law;  the  automobile  standing  across 
the  track  in  full  view,  and  the  street  car  bav- 
ing  previously  stopped  a  half  block  away  and 
then  starting  towards  the  automobile.— Hensley 
V.  Kansas  City  Rys.  Co.,  214  S.  W.  2^7- 
^=:»I17(35)  (Mo.App.)  In  a  husband's  action 
for  death  of  his  wife,  who  ran  in  front  of  an 
approaching  street  car,  in  an  effort  to  save  her 
child  near  the  track,  evidence  held  to  establish 
prima  facie  a  right  of  recovery  under  the  last 
clear  chance  or  humanitarian  rule  so  that  the 
case  was  for  the  jury.— Sherman  v.  United  Rys. 
Co.  of  St  Louis,  214  S.  W.  223. 

SUBSCRIPTIONS. 

.  <8s=>73,  90.  S 
t  Instrnmenti 

SUNDAY. 

See  Time,  <Ss>10. 

SUPERSEDEAS. 

See  Appeal  and  Error,  ^=3468. 

SURETYSHIP. 

SeS' Principal  and  Surety. 

SWINDLING. 

See  False  Pretenses,  #s»7,  12. 

TAXATION. 

See  Abandonment,  ^=»1;  Adverse  Possession, 
^S994;  Appeal  and  Error,  ^s»714,  11U5; 
Cancellation  of  Instruments,  ^=>59;  Certio- 
rari, <®=>64;  Constitutional  Law.  ^=:9l37, 
233;  Drains,  ^=:9l4,  73,  76;  Ejectment.  ^=> 
142;  Elections,  <e=»13,  83;  Highways,  ^=» 
90,  122;  Insurance,  «S=»193,  750;  Life  Es- 
tates, ^^18;  Municipal  Corporations.  ^=> 
111,  407.  414,  485,  513,  668,  966,  978;  Plead- 
ing, <@=»8. 

I.  NATURE  ANB  EXTENT  OF  POWEB 

IN    OENERAIu 

^=»25  (Tenn.)  Right  to  tax  is  essential  to  the 
existence  of  government,  and  the  legislative 
power  in  this  respect  can  only  be  restricted 
by  distinct  and  positive,  expressions  in  the  Con- 
stitution.—Vertrees  V.  State  Board  of  Elec- 
tions, 214  S.  W.  737. 

n.   CONSTTTUTIONAI.   REQUIRE- 
MENTS  AND  RESTRICTIONS. 

^=»55  (Tenn.)  Const,  art  2,  S  28,  making  male 
citizens  liable  for  poll  taxes,  etc..  does  not  im- 
pliedly prohibit  the  Legislature  from  imposing 
a  poll  tax  on  women.— Vertrees  v.  State  Board 
of  Elections,  214  S.  W.  737. 

IV.   PLACE  OF  TAXATION. 

^X=»260  (Tex.Civ.App.)  Under  Const,  art  8,  § 

II,  and  Rev.  St.  arts.  7510,  7514,  the  proper 
place  to  tax  personal  property  is  the  residence 
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of  the  owner,  provided  it  has  not  acquired  a 
situs  for  purpose  of  taxation  elsewhere,  in 
which  instance  it  ia  taxable  where  situated.— 
City  of  Galveston  v.  Haden,  214  S.  W.  766. 

V.   LEVT  AND  ASSESSMENT. 

(O)  Mode  of  Aooeaanient  of  Corporato 
Stoek,  Property,  or  Receipt*. 

^=9379  (Ark.)  In  the  assessment  Of  capital 
stock  of  a  domestic  corporation,  the  assessor 
properly  refused,  in  determining  intangible  val- 
ue, to  deduct  the  value  of  lands  in  another 
state  in  which  a  portion  of  the  corporate  as- 
sets had  been  invested,  despite  Acts  1917,  p. 
1355;  the  term  "tangible  property,"  as  used 
in  the  old  statute  (Kirby's  Dig.  f  6936),  being 
as  comprehensive  as  the  term  "all  real  estate," 
found  in  Act  No.  262.— Orossett  Lumber  Co.  v. 
State,  214  S.  W.  43. 

(B)  Aaoeaontent  Roils  or  Boolca. 

^=>42l(l)  (Tex.Civ.App.)  Sufficiency  of  a  tax 
assessment  description  is  measured  by  same 
rules  as  apply  to  conveyances  and  partition  de- 
crees.—Garza  V.  City  of  San  Antonio,  214  S. 
W.  488. 

A  tax  assessment  description  of  unrendered 
land  held  sufficiently  definite  to  support  a  tax 
judgment,  where  owners  readily  identified  and 
rendered  it  for  taxation  under  same  descrip- 
tion, except  that  acreage  and  value  of  land  was 
decreased.— Id. 

(G)  Revievf,  Correct  ion.  or   Bettins  Aside 
of  Aooesanient* 

<@=»467  (Mo.)  Under  Rev.  St.  1909,  (  11407, 
board  of  equalization  had  the  right  to  increase 
assessments  of  the  property  returned,  or  to 
assess  that  omitted,  upon  its  own  knowledge 
of  facta  justifying  such  action.— State  ex  rel. 
McCune  v.  Carter,  214  S.  W.  180. 
(&=:9472  mo.)  Under  Rev.  St.  1909,  |  11407, 
the  boara  of  equalization,  by  amending  its  rec- 
ords so  as  to  specify  the  class  of  property  to 
which  increase  of  assessment  was  applicable* 
did  not  divest  itself  of  jurisdiction  to  increase 
assessments,  where  the  amendment  did  not 
change  amount  of  increase  and  was  made  be- 
fore final  adjournment ;  such  amendment  mere- 
ly correcting  record  and  being  of  no  prejudice 
to  taxpayers.— State  ex  rel.  McCune  v.  Carter, 
214  S.  W.  180. 

«s>482(4)  (Mo.)  General  appearance  of  tax- 
payer beiore  board  of  equalization  vested  board 
with  jurisdiction  to  increase  assessment,  not- 
withstanding defect  in  notice  to  appear.— State 
ex  rel.  McCune  v.  Carter,  214  S.  W.  180. 
^s»493(8)  (Mo.)  On  certiorari  to  quash  pro- 
ceedings of  board  of  equalization  in  so  far  as 
they  increase  the  assessment  of  taxes  against 
relators,  the  organization  de  jure  of  the  board 
cannot  be  questioned.— State  ex  rel.  McCune 
V.  Carter,  214  S.  W.  180. 

VII.  PATICENT  AND  REFUNDING  OB 

RECOVERY  OF  TAX  PAID. 

^=»528  (Tex.Civ.App.)  Taxpayer  was  not  lia- 
ble for  interest  or  penalties  on  back  taxes, 
where  he  could  not  have  paid  the  taxes  because 
collector  refused  to  accept  payment  therefor 
unless  payment  was  also  made  of  taxes  erro- 
neously assessed;  a  tender  of  such  taxes  hav- 
ing been  unnecessary,  because  position  taken  by 
collector  rendered  it  a  useless  proceeding.— 
City  of  Galveston  v.  Haden.  214  S.  W.  766. 

VIII.  COLLECTION     AND     ENFORCE^ 
MENT  AGAINST  PERSONS  OR 

PERSONAL  PROPERTY. 
(B)  Summary  Remedlen  and  Aotions. 

<e=»573'/2  (Tex.Civ.App.)  Where  unrendered 
land  was  assessed  in  husband's  name  until 
1909,  and  was  then  rendered  in  his  wife's 
name,  it  will  be  presumed  that  wife  did  not  ac- 
quire title  until  that  year,  and  no  personal 
judgment  for  taxes  prior  to  1909  can  be  had 


against  her.— Garza  v.  CJity  of  San  Antonio, 
214  S.  W.  488. 

XI.   TAX  TITLES. 
(C)  Aetions  to  Conflrni  or  Trr  Title. 

^=9793  (Mo.)  Plaintiffs  suing  to  quiet  title 
showing  only  title  in  their  ancestor  under  a 
void  tax  deed,  and  that  subsequent  proceedings 
to  foreclose  the  state's  lien  for  back  taxes  were 
void  as  to  one  plaintiff,  held  without  interest  in 
the  property,  which  was  owned  in  fee  simple  by 
defendant,  who  made  a  title  by  patents  and  con- 
veyance from  the  state,  and  who  had  held  the 
land  for-  more  than  ten  years  and  greatly  im- 
proved it.— Maryman  v.  Keist,  214  S.  W.  856. 
€s»805(l)  (Ky.)  Ky.  St.  1915,  §  4021a,  requir- 
ing action  for  "enforcement  of  any  lien  for  tax- 
es or  for  recovery  of  possession  of  any  property 
which  has  been  sold  for  taxes"  to  be  commenced 
within  five  years  from  date  on  which  taxes  be- 
come in  arrears,  applies  merely  to  rights  of  tax- 
collecting  authorities  and  tax  sale  purchasers, 
and  not  to  those  of  owner,  and  does  not  affect 
15-year  period  given  owner  by  statute  in  which 
to  bring  action  attacking  a  tax  deed.— Horton  v. 
Horton,  214  S.  y.  883. 

Xn.  FORFEITURES  AND  PENALTIES. 

<e=9839  (Mo.)  Where  taxpayer  submitted  a 
'false  list  of  his  property,  board  of  equalization 
had  jurisdiction,  under  Rev.  St.  1909,  §  11354, 
to  treble  his  assessment. — State  ex  rel.  Mc- 
Cune V.  Carter,  214  S.  W.  180. 

TELEGRAPHS  AND  TELEPHONES. 

See  Courts,  <d=991;  Gifts,  ^=»34;  Injunction, 
«»34,  128;  Justices  of  the  Peace,  «»174; 
Negligence,  <x=»15;  Pleading,  ^s»8. 

L  ESTABLISHMENT,  OONSTBUOTION. 
AND  MAINTENANCE. 

«s»t4  (Ark.)  Telephone  lines  which  were  at 
all  points  more  than  10  feet  above  the  ground 
complied  with  Kirby's  Dig.  |  2934,  and  were 
not  obstructions,  although  too  low  for  a  tntesh- 
ing  outfit  to  pass  under.— Ahrent  v.  Sprague, 
214  S.  W.  68. 

^=s>20(8)  (MoJ^pp.)  In  an  action  for  death  of 
a  colt  strangled  in  the  wire  of  a  private  tele- 
phone line,  instruction  that,  if  the  colt  came 
to  its  death  as  the  result  of  the  negligent  fail- 
ure of  the  owners  of  the  line  to  keep  it  in 
proper  repair,  verdict  should  be  for  plaintiff, 
etc.,  held  proper  as  based  on  the  petition, 
charging  failure'  to  repair  and  within  the  evi- 
dence showing  no  other  negligence.— Hendrix  v. 
Corning,  214  S.  W.  263. 

n.  REOULATION  AND  OPERATION. 

<d=»45  (Tex.Civ.App.)  Where  a  telephone  com- 
pany was  informed  that  a  requested  connec- 
tion was  to  enable  a  mother's  agent  to  get  in 
touch  with  her  children,  to  inform  them  that 
another  child  had  been  shot,  so  that  they  could 
attend  the  funeral,^  the  telephone  company  was 
liable  for  any  negligence  in  failing  to  make  the 
connection.— Southwestern  Telegraph  &  Tele- 
phone Co.  V.  Harris,  214  S.  W.  845. 
^=»52  (Tex.Civ.App.)  If,  though  error  in 
transmission  of  owner's  telegram  to  real  estate 
agents,  too  low  a  price  for  land  was  given  them, 
and  owner  was  not  bound  by  the  contract  of 
sale  made  by  the  agents  at  such  price,  he  could 
not,  after  discovery  of  the  mistake,  carry  it  out 
and  hold  telegraph  company  liable.— Western 
Union  Telegraph  Co,  v.  Southwick,  214  S.  W. 
987. 

One  who  has  entered  into  contract  of  sale  of 
his  land  below  its  value,  through  mistake  in 
transmission  of  telegram,  being  entitled  to  aban- 
don his  contract  on  forfeiture  of  a  certain  sum 
as  damages,  may  not  perform  and  recover  of  tel- 
agraph  company  greater  damages. — Id. 
<g=»54(6)  (Tex.Civ.App.)  Printed  stipulation  in 
telegram  blank  limiting  liability  for  mistake  W[Q 
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transmission  to  price  of  telegram,  unless  re- 
peated, and  in  any  event  to  $50  unless  greater 
value  is  declared  in  writing  and  additional  rate 
paid,  is  invalid.— Western  Union  Telegraph  Co. 
V.  Southwick,  214  S.  W.  987. 
^T>65(2)  (Tex.Civ.App.)  In  action  against  tele- 
graph companj  for  breach  of  contract  to  fup- 
nish  telegraphic  reports  of  prize  fight,  allegation 
that  plaintiffs  would  have  received  a  lar|;e  sum 
of  money  on  sale  of  tickets  held  insufiScient  as 
a  statement  of  any  fact  or  facts  showing  that 
plaintiffs  were  damaged  in  a  legal  sense  by  rea- 
son of  the  breach,  and  that  they  were  in  conse- 
quence entitled  to  special  damages.— Western 
Union  Telegraph  Co.  v.  Jeffries,  214  S.  W.  781. 
In  action  against  telegraph  company  for 
faiure  to  deliver  telegrapnic  reports  of  prize 
fight  in  compliance  with  its  contract  to  so  do, 
petition  held  to  plead  cause  of  action  to  recover 
expenses  incurred  in  preparation  for  exhibition 
at  which  reports  were  to  have  been  read,  and 
for  special  damages,  and  not  to  recover  for  loss 
of.  profits  by  reason  of  the  breach  of  contract.— 
Id. 

«=»65(6)  (Tex.Civ.App.)  Plaintiff,  in  action  for 
damages  for  transmitting  telegram  authorizing 
sale  of  land  at  $55  per  acre  so  as  to  read  ^0, 
pleading  in  general  that  sende^  were  handling 
the  land  as  his  agents,  and  that  they,  as  his 
agents,  on  receipt  of  message  made  a  certain 
contract  of  sale  at  |50  per  acre,  and  he  thereby 
became  legally  bound  to  convey^  was  not,  in  the 
absence  of  any  'issue  raised  m  that  respect, 
bound  to  develop  by  pleading  or  proof  the  details 
of  the  agency  as  to  authority  to  insert  provision 
in  the  sales  contract  for  forfeit  of  a  certain 
amount  for  default  of  either  party;  authority  in 
such  respect  being  collateral.— Western  Union 
Telegraph  Oo.  v.  Southwick,  214  S.  W.  987. 
^=»66(4)  (Tex.Civ.App.)  In  a  mother's  action 
against  a  telephone  company  for  negligently 
failing  to  put  her  in  touch  with  a  son  by  long- 
distance, to  summon  him  and  other  children  to 
the  funeral  of  another  child,  evidence  held 
sufficient  to  show  that  the  mother  suffered  men- 
tal anguish  by  reason  of  the  absence  of  some 
of  her  children,  though  the  others  attended.— 
Southwestern  Telegraph  &  Telephone  Co.  v. 
Harris.  214  S.  W.  845. 

TENANCY  IN  COMMON. 

See  Eminent  Domain,  ^=»243. 

TENDER. 

See  Sales,  ^=5>153,  379;  Taxation,  ^=»528. 

TERRITORIES. 

See  Partnership,  ^ss>41. 

THEATERS  AND  SHOWS. 

See  Municipal  Corporations,  ^=»(>39. 

THREATS. 

See    Homicide,    ^=»300;    Obstructing    Justice, 


THRESHING  MACHINES. 

See  Injunction,  ^=:»128. 

TICKS. 

See  Constitutional  Law,  ^=»62,  278;  Eminent 
Domain,  ^=»2. 

TIME. 

See  Appeal  and  Error,  <©=»468,  523,  654,  797, 
926,  1062,  1177;  BiUs  and  Notes,  <8=»4G2; 
Carriers,  ^=5>229;  Certiorari,  ^=»3,  28;  Con- 
stitutional Law,  ^=:»24;  Criminal  Law,  ^=:9 
1177;  Descent  and  Distribution.  «=>71;  Di- 
vorce, ®=><»2;  Domicile,  ^=:»4;  Elections,  ^=» 
1.3,  275,  280;  Embezzlement,  «=»38;  Excep- 
tions, Bill  of,  <g=>43;  ExecuUon,  (5=»221,  311; 


False  Pretenses,  ^s»7;  Highways.  ^=»90; 
Homicide,  «=»309;  Husband  and  Wife.  ^=» 
220;  Insurance,  ^=:»533.  539;  Judgment,  ^=» 
17,  212,  299,  342;  Landlord  and  Tenant,  «=> 
167;  Limitation  of  Actions,  «=»55.  96,  99, 
100,  118,  180,  199;  Mechanics'  Liens,  «=» 
132;  Mines  and  Minerals,  ^s»77;  Municipal 
Corporations,  ^=:»639;  Partnership,  ^=»157; 
Perpetuities,  ^s»4;  Pleading,  ^=»43.  85.  228, 
333;  Raflroads.  «b»5^;  Specific  Perform- 
ance, «cs»121;  States.  «=»132;  Statutes,  «cs» 
31;  Trespass.  «=>83;  Trial,  «=>181.  ^834; 
Wills,  «=»158,  733. 

^=5>f0(5)  (Mo.)  Where  the  official  count  of 
the  ballots  of  an  election  for  county  officers 
was  completed  November  11th,  fceW,  that  under 
Rev.  St.  1909,  §  5924.  providing  that  no  elec- 
tion shall  be  contested  unless  notice  shall  have 
been  given  the  opposite  party  within  20  days 
after  the  votes  shall  have  been  officially  count-  • 
ed.  and  section  8057,  declaring  that  the  time 
within  which  an  act  is  to  be  done  shall  be  com- 
puted by  excluding  the  first  and  including  the 
last  day,  but  if  the  last  day  be  a  Sunday  it  shall 
be  excluded,  the  time  for  filing  notice  of  contest 
did  not  expire  until  December  2d,  where  De- 
cember 1st  fell  on  a  Sunday.— State  ex  rel.  Bul- 
ger V.  Southern.  214  S.  W.  100. 

TORTS. 

See  Assault  and  Batterv,  ^s>31-42;  Dismissal 
and  Nonsuit,  ^=>26:  Forcible  Entry  and  De- 
tainer, ^=s>Q:  Fraud,  ^=»ll-55;  Justices  of 
the  Pence.  ^=»174;  Libel  and  Slander,  ^=>4- 
123;  Municipal  Corporations,  «=»855-857; 
NegUgence,  «=»15-138. 

TREES. 

See  Trespass,  ^=^83. 

TRESPASS. 

See  Action,  ^=»30;  Limitation  of  Actions,  ^b9 
55. 

m.   ORIMINAI.    RESPOKSIBIXiTTY. 

<g=>83  (Ark.)  Under  Kirby's  Dig.  «  1902,  de- 
claring that  any  person  who  shall  without  lawful 
authority  willfully  and  knowingly  enter  upon 
any  land  and  cut  down  or  destroy  or  cause  to  be 
cut  down  or  destroyed  any  tree  or  trees  grow- 
ing thereon  of  the  value  of  more  than  $10 
shall  be  guilty  of  felony,  the  expression  "trees" 
includes  fruit  trees,  this  being  fMirticularly  true 
in  view  of  section  1906,  declaring  that  it  shall 
not  be  necessary  to  allege  in  the  indictment  or 
prove  on  trial  the  kind  of  trees,  etc.;  the  two 
sections  being  part  of  the  same  act.— Davis  v. 
State,  214  S.  W.  6.  • 

Though  Kirby's  Dig.  f  1901,  makes  it  a  mis- 
demeanor to  destroy  or  mjure  any  kind  of  wood 
or  timber  standing  or  growing  upon  the  lands 
of  another,  and  makes  destruction  of  any  fruit, 
ornamental,  or  shade  trees  a  crime,  one  who 
cut  down  and  destroyed  fruit  trees  of  the  value 
of  more  than  $10  may  be  prosecuted  under  sec- 
tion 1902,  making  it  a  felony  to  unlawfully  cut 
down  standing  trees  of  a  value  in  excess  of 
$10.-Id. 

Where  defendant  was  charged  with  cutting 
down  fruit  trees  of  a  value  in  excess  of  $10  in 
violation  of  Kirby's  Dig.  §  1902,  the  value  of 
the  trees  is  to  be  estimated  before,  and  not 
after,  the  cutting. — ^Id. 

<©=>89  (Ark.)  Kirby's  Dig.  S  1906,  requiring 
that,  in  case  accused  shall  be  found  guilty,  the 
value  of  the  timber  cut  down  or  destroyed  shall 
be  stated  in  the  verdict,  which  section  was  part 
of  the  same  act  in  which  section  1902,  making 
it  a  felony  to  cut  down  or  destroy  trees  of  the 
value  of  $10.  appears,,  is  directory,  and  in  a 
prosecution  under  the  last-named  section  the 
failure  of  the  verdjct  to  find  the  value  of  the 
trees  cut  down  does  not  invalidate  the  judg- 
ment—Davis V.  State,  214  S.  W.  f^.r^r\r\li> 
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TRESPASS  TO  TRY  TITLE. 

See  Adverse  Possession,  ^s»110;  Boundaries, 
€s>25,  35,  30,  87,  43;  Cancellation  of  Instru- 
ments, ^=»69;  Deeds,  ^=»53;  Insane  Per- 
sons, <S=:»94;  Judgment,  «s>682;  Trial,  ^=s> 
<&=s>352. 

H.   PROCEEDINGS. 

^=»27  (Tex.Giv.App.)  Where  defendant  and  an- 
other agreed  to  purchase  land,  title  being  tak- 
en in  defendant's  name  and  it  being  understood 
that  the  tibird  person  should  have  no  interest 
until  he  had  paid  for  his  share,  heldy  that  in  ac- 
tion of  trespass  to  try  title  the  heirs  of  such 
third  person  who  died  pending  a  suit  were  not 
necessary  parties;  it  appearing  no  payments 
were  made— Watkins  v.  Hines,  214  S.  W.  663. 
«=»38(1)  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle, the  burden  is  on  the  plaintiff  to  show  title. 
—Johnson  v.  Marti,  214  S.  W.  726. 
^=»40(8)  (Tex.Civ.App.)  In  cuit  in  form  of 
trespass  to  try  title  and  to  remove  cloud,  de- 
scription of  deed  set  forth  in  petition  as  basis 
of  plaintiff's  title  held  so  deficient  and  contra- 
dictory in  its  calls  that  no  land  was  conveyed. 
—School  Trustees  of  Eastland  County  ▼.  Bill- 
iard, 214  S.  W.  57i). 

€=»46(2)  (Tex.Civ.App.)  In  suit  in  form  of 
trespass  to  try'  title  and  to  remove  cloud,  in 
which  defendant  set  up  cross-action  for  judg- 
ment over  for  title  and  receivership  conced- 
ing that  descrii)tion  of  land  in  plea  was  su$- 
cicnt  to  describe  definite  quantity  of  land 
though  petition  did  not.  Held,  that  plea  must 
fail  for  want  of  proof.— School  Trustees  of 
Eastland  County  v.  Hilliard,  214  S.  W.  579. 
^=»47(l]t  (Tex.Civ.App.)  Judgment  that  plain- 
tiff *'have  and  recover"  certain  land,  and  that 
she  "have  her  writ  of  possession,"  construed  a 
judgment  for  both  title  and  possession  and  not 
merely  for  possession. — Pearson  v.  Lloyd,  214 
S.  W.  759. 

^=:»47(1)  (Tex.Civ.App.)  Legal  effect  of  judg- 
ment for  defendant  in  trespass  to  try  title,  that 
plaintiffs  take  nothing,  is  to  divest  the  plain- 
tiffs of  whatever  title  they  have  at  the  time.— 
Woodley  v.  Becknell.  214  S.  W.  932. 

TRIAL 

See  Costs;  Criminal  Law,  «=»663-867;  Evi- 
dence, ^:==»590;  Exceptions,  Bill  of,  ^s»56; 
Judgment,  ^=»256;  Jury;  Justices  of  the 
Peace,  <&=>87,  176,  178;  Limitation  of  Ac- 
tions, «=»199;  New  Trial;  Venue. 

For  trial  of  particular  actions  or  proceedings, 
see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal  and 
Error. 

I.   NOTICE  OF  TRIAL  AND  PREUMI- 
NART  PROCEEDINGS. 

^=»l  (Tex.Civ.App.)  Defendants  cannot  pre- 
vent trial  from  commencing  by  filing  answer 
and  not  appearing  for  trial.— Garza  v.  City  of 
San  Antonio,  214  S.  W.  488. 
^=96(1)  (Tex.Civ.App.)  In  action  for  rents,  con- 
sisting of  275  bushel  of  oats,  plaintiff  having 
sequestrated  oats  and  subsequently  replevied  the 
same,  giving  a  replevy  bond,  where  case  wns  dis- 
missed merely  as  to  plaintiff's  cause  of  action, 
plaintiff  and  his  bondsman  were  not  entitled  to 
service  of  citation,  or  to  any  given  period  or 
form  of  notice  that  case  would  be  tried  at  the 
following  term.— Brooks  v.  Taylor,  214  S.  W. 
361. 

m.   OOtJRSE   AND   CONDUCT  OP 
TRIAL  IN  GENERAL. 

^=»29(1)  (Mo.)  In  a  forcible  entry  and  detain- 
er action  tried  to  the  court,  wherein  it  was  con- 
tended that  the  appointment  of  a  receiver  ter- 
minated the  lease,  n  remark  by  the  court  in  the 
midst  of  the  trial  that  the  conceded  appointment 
of  the  receiver  constituted  a  breach  of  condition 
for  which  lessor  might  terminate  the  tenancy 


held  not  to  constitute  a  prejudgment  of  the 
case.— Gary  Realty  Co.  v.  Kelly.  214  S.  W.  92. 
<d=:»29(3)  (Tex.Civ.App.)  In  action  against 
stockholders  of  insolvent  corporation  on  ven- 
dor's lien  notes  of  corporation,  where  defense 
was  agreement  by  plaintiffs  to  surrender  notes 
for  stock  of  the  corporation,  court  by  eliciting 
testimony  that  corporation,  to  which  plaintiffs 
had  conveyed  land  after  having  foreclosed  liens 
and  purchased  property,  had  agreed  to  sell 
property  for  certain  price,  did  not  indicate  bias 
or  prejudice.— Donoho  v.  Carwile,  214  S.  W. 
553. 

^  TV.  RECEPTION  OF  EVIDENCE. 

(B)  Order  of  Proof,  Rebvttal,  and  Re« 
opening  Caae. 

<@s>62(2)  (Mo.App.)  In  attorney's  action  for 
fees,  where  it  developed  on  plaintiff's  cross-ex- 
amination that  he  was  counsel  for  defendant's 
father,  it  was  proper  to  admit  testimony  in  re- 
buttal concerning  nature  and  extent  of  matters 
which  he  handled  for  father.— Leahy  v.  Lemp, 
214-  S.  W.  228. 

(G)  Objeotlona,  Motlona  to  Strike  Out,  and 
Bxceptlona. 

^=»75  (Ky.)  In  action  for  damages  to  land  from 
diversion  of  water,  where  plainBff  was  permit- 
ted, without  objection,  to  testify  that  he  owned 
the  land,  and  where  it  was  plainly  conceded 
throughout  the  examination  of  witnesses  that 
plaintiff  was  owner,  defendants  waived  their 
right  to  demand  record  evidence  of  ownership.— 
Cole  &  Crane  v.  May,  214  S.  W.  885. 
^=»82  (Mo.App.)  In  an  action  for  injuries  to  a 
boy,  objection  to  a  hypothetical  question  asked 
of  a  medical  witness  held  not  properly  made,  be- 
ing so  general  as  not  to  be  understood,  even 
embracing  "other  things  I  cannot  think  of  at 
this  time?'— Barnett  v.  Kansas  aty,  214  S.  W. 
240. 

^=»82  (Mo.App.)  Where  evidence  was  incom- 
petent for  any  purpose,  a  general  objection  is 
sufficient.— Russo  v.  Brooks,  214  S.  W.  429. 
^=3>84(1)  (Mo.App.)  An  objection  to  testimony 
concerning  the  disease  of  plaintiff's  organs 
states  no  valid  reason  for  the  exclusion  of  tes- 
timony as  to  the  differebce  in  the  functioning 
of  those  organs  after  her  injury. — Clymer  v. 
Kansas  City  Rys.  Co.;  214  S.  W.  423. 
^s»9l  (Mo.App.)  Where,  in  examination  of 
witness  in  rebuttal,  matters  were  brought  out 
which  were  more  properly  evidence  in  chief 
and  not  strictly  rebuttal,  but  there  was  no  ob- 
jection to  them,  a  motion  at  the  conclusion  of 
the  examination  to  strike  out  all  of  the  witness' 
testimony  as  not  being  rebuttal  was  properly 
denied;  a  vital  portion  thereof  being  clearly 
rebuttal,  and  it  not  being  Incumbent  upon  the 
trial  cour^  to  go  back  over  the  evidence  and  sort 
out  and  exclude  the  bad,  if  any^rom  the  good. 
—Bright  V.  Sammons,  214  S.  W.  425. 

V.   ARGUMENTS  AND  CONDUCT  OF 
COUNSEL.  * 

^=»  1 08 1/2  (Mo.App.)  In  personal  injury  case, 
held  not  an  abuse  of  discretion  of  trial  court 
to  refuse  to  discbarge  the  jury  because  of  ques- 
tion by  plaintiff's  counsel,  in  the  examination 
of  the  jurors  upon  their  voir  dire,  whether  any 
on  the  panel  ever  had  the  handling  of  claims  for 
personal  injuries.- Bright  v.  Sammons,  214  S. 
VV.  425. 

^=5>I20(2)  (Ky.)  Statement  of  counsel  in  action 
for  intestate's  death,  "Suppose  she  could  earn 
^10  a  week,"  is  not  a  statement  of  fact,  within 
the  rule  that  his  argument  may  not  contain 
a  statement  of  fact  unwarranted  by  the  testi- 
mony, but  is  merely  a  suggestion  addressed  to 
the  common  knowledge  of  experience  of  the 
jury,  on  which  they  had  to  rely;  there  being 
only  circumstantial  evidence  of  value  of  earn- 
ing.—Kentucky  &  I.  T.  R.  Co.  v.  Becker's 
Adm'r,  214  S.  W.  900.  .      ^^^i^ 
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^=s>t2\{2)  (Ky.)  Rule  that  counsel  must  confine 
their  argument  to  the  evidence  does  not  inhibit 
making  calculations  and  deductions  to  illustrate 
the  result  of  an  application  of  the  facts  as 
proven  to  the  court's  instructions  and  the  law 
of  the  case,  and  thus  to  assist  the  jury.— Ken- 
tucky &  I.  T.  R.  Co.  V.  Becker's  Adm*r,  214  S. 
W.  900. 

There  cannot  be  a  reversal  because  of  un- 
sound conclusion  of  counsel  in  argument.— Id. 

Where  there  is  such  proof,  though  circumstan- 
tial, of  the  value  of  intestate's  earning  capacity, 
for  destruction  of  which  plaintiff  sues,  as  war- 
rants a  conclusion  by  the  jury  of  substantial 
value,  argument  and  suggestion  by  counsel  of 
his  estimates  on  the  proof  of  value  is  warranted. 
—Id. 

^=»I22  (Mo.App.)  In  an  action  for  injuries 
sustained  by  plaintiff  while  attempting  to  ooard 
defendant's  street  car  because  of  a  violent  jerk, 
it  was  not  an  abuse  of  discretion  for  the  court 
to  permit  plaintiff's  counsel  in  argument  to  re- 
fer to  defendant's  failure  to  produce  Its  record 
of  accidents.— Paul  v.  Dunham,  214  S.  W.  263. 
^=9 1 22  (Mo.App.)  In  personal  injury  case, 
where  there  was  evidence  that  defendant  knew 
where  a  material  witness  was  but  he  was  not 
produced  until  during  the  course  of  the  trial 
plaintiff  learned  his  real  name  and  had  him  sub- 
poenaed and  used  his  evidence  in  rebuttal,  query 
of  plaintiff's  counsel  in  his  closing  argument 
why  defendant  did  not  produce  such  person  as 
a  witness,  since  defendant  knew  where  he  was 
and  he  had  worked  along  with  plaintiff,  was 
not  improper.— Bright  v.  Sammons,  214  S.  W. 
425. 

^s>  125(5)  (Tez.Giv.App.)  In  action  by  Insur- 
ed's surviving  widow  against  insurance  com- 
pany on  accident  policy,  conduct  of  counsel  for 
surviving  widow,  m  referring  to  the  widow  as 
a  **poor  old  woman  without  friends  and  with- 
out money,"  and  ii^  criticizing  insurer's  coun- 
sel for  objection  to  such  remarks,  held  improp- 
er and  prejudicial.— Western  Indemnity  Co.  v. 
MacKechnie,  214  S.  W.  456. 
^=:»^29  (Mo.App.)  In  personal  injury  action, 
where  defendant's  counsel  had  asked  plaintiff's 
witness  if  he  had  not  solicited  a  bribe  from  de- 
fendant's claim  agent,  which  was  answered  in 
the  negative,  comments  by  plaintiff's  counsel  on 
the  insinuation  involved  held  not  error.— Paul 
v.  Dunham,  214  S.  W.  263. 
<&=>»I33(6)  (Mo.App.)  In  an  action  against  a 
street  railway  company  for  injuries  sustained 
while  attempting  to  board  a  street  car,  a  state- 
ment by  plaintiff's  counsel  in  the  closing  argu- 
ment, referring  to  defendant's  counsel  as  "a 
highly  priced  corporation  lawyer,"  which  the 
court  instructed  the  jury  to  disregard,  was  not 
prejudicial  error.- Paul  v.  Dunham,  214  S.  W. 
263. 


VI.   TAKING    CASE   OB   QUESTION 
FROM  JUBT. 

(A)   ^ueationa  of  lim.vr  or  of  Fact  In   Gen* 
oral. 

«g=5>l40(l)  (Tex.CivJlpp.)  Credibility  of  a  wit- 
ness is  a  question  for  the  jury,  and  the  court 
cannot  assume  the  truthfulness  of  the  unsup- 
ported testimony  of  an  interested  party. — San 
Jacinto  Rice  Co.  v.  Ulrich,  214  S.  W.  777. 

Where  a  party,  testifying  concerning  a  trans- 
action, introduced  original  entries  made  by  him 
at  the  time  covering  the  points  involved,  his 
testimony  was  taken  out  of  the  rule  that  the 
court  cannot  assume  the  truthfulness  of  the  un- 
supported testimony  of  an  interested  party.— Id. 
^s>l42  (Ky.)  Only  when  all  circumstances  tak- 
en together  unavoidably  point  to  and  afford  but 
one  reasonable  explanation  may  the  evidence 
be  considered  as  conclusively  raising  an  infer- 
ence of  the  fact  sought  to  be  established.— Louis- 
ville &  N.  R.  Co.  v.  Hunter,  214  S.  W.  914. 
^=9 1 43  (Tex.Civ.App.)  The  trial  court  should 
not  have  directed  a  verdict  tor  either  party  on 


conflicting  testimony  as  to  a  point  of  fact. — 
Conner  v.  McAfee,  214  S.  W.  646. 
(e=»l43  (Tex.Oiv.App.)  The  giving  of  plaintiff's 
requested  charges  which  were  tantamount  to 
peremptory  instructions,  when  the  only  facts, 
which  would  in  any  event  have  entitled  plain- 
tiff thereto,  were  sharply  controverted,  would 
have  been  affirmative  error.— Pyle  v.  Park,  214 
S.  W.  652. 

(B)  Dentarrer  to  B-videnoe. 

^=»I56(2)  (Mo.App.)  Testimony  of  witnesses 
for  defendant  is  not  of  influence  in  passing  on 
defendant's  demurrer  to  plaintiff's  evidence,  but 
was  merely  for  the  consideration  of  the  jury. — 
Elliott  V.  United  Rys.  Co.  of  St.  Louis,  214  S. 
W.  234. 

(D)  Direetlon  of  Verdlet. 

^s»\69  (Ky.)  Where  there  was  not  sufficient 
evidence  to  take  case  to  the  jury,  court  did  not 
err  in  directing  verdict  for  defendant.— McClain 
V.  Boyett.  214  S.  W.  816. 

^=»I69  (Tex.Civ.App.)  There  being  no  issue  to 
go  to  the  jury,  the  trial  court  properly  instruct- 
ed a  verdict  for  defendants.— Rich  v.  Eason, 
214  S.  W.  581. 

^=s>18l  (Tex.)  Acts  33d  Leg.  C..59,  providing 
that  objections  to  "the  charge"  shall  be  made 
before  charge  is  given  jury,  refers  only  to  charge 
applying  law  for  jury's  guidance,  and  not  to  a 
peremptory  instruction.— Walker  v.  Haley,  214 

Vn.   INSTBUOTIONS   TO   JUBT. 

(A)  Pro-vimoe  of  Court   and  Jvry   la   (Son- 
oral. 

^=»I91(1)  (Mo.)  It  is  always  best  to  omit  as- 
sumption of  fact  in  an  instruction.- Orris  v. 
Chicago.  R.  I.  &  P.  Ry.  CJo.,  214  S.  W.  124. 
^=s>l9l(3)  (Tex.Civ.App.)  In  suit  involving  va- 
lidity of  release  given  by  a  beneficiary  aud  her 
husband  in  discharge  of  insurance  company,  it 
would  have  been  error  to  have  submitted  issue 
*'did  the  plaintiff  believe  and  rely  upon  the 
statement  made  by  defendant's  attorney  Lump- 
kin to  the  effect  that  the  settlement  she  was 
making  was  a  good  one/'  etc.,  since  it  assumed 
that  tne  statements  therein  referred  to  were 
made  when  the  evidence  was  not  conclusive  as 
to  such  matter. — Anders  v.  California  State  Life 
Ins.  Co..  214  S.  W.  497. 
^=5>l9i(4)  (Mo.)  In  ejectment  in  which  defense 
was  adverse  possession  court  did  not  assume 
controverted  facts,  where  it  instructed  as  to  legal 
effect  of'  plaintiff's  deed  with  qualification  as  to 
adverse  possession. — Barada-Ghio  Real  Elstate 
Co.  V.  Keleher,  214  S.  W.  961. 
^==>I9I(10)  (Mo.)  In  action  under  federal  Em- 
ployers' liability  Act  (U.  S.  Comp.  St.  ff  8657- 
8665),  for  injury  to  locomotive  fireman,  instruc- 
tion on  assumption  of  risk  held  objectionable  in 
assuming  that  railroad  had  exercised  the  usual 
and  ordinary  care  in  the  use  of  netting  to  pre- 
vent the  escape  of  cinders.— Orris  v.  Chicago,  R. 
I.  &  P.  Ry.  Co..  214  S.  W.  124. 

In  action  under  federal  Employers'  Liability 
Act  (U.  S.  Comp.  St.  {§  8657-8665)  for  injuries 
to  locomotive  fireman  from  cinders,  upon  ground 
that  railroad  was  negligent  in  furnishing  loco- 
motive with  defective  flues  and  spark  arrester, 
instruction  held  objectionable  in  assuming  a 
reasonably  careful  inspection  by  agents  of  rail- 
road before  locomotive  started  on  trip  during 
which  accident  took  place.— Id. 
€=»I9J(10)  (Mo.App.)  An  instruction  predicat- 
ing verdict  for  plaintiff  on  a  finding  that  the 
negligence,  if  hny,  in  construction  of  a  platform 
consisted  in  certain  defects,  was  not  erroneous 
as  assuming  as  a  fact  the  existence  of  those  de- 
fects.—Demmg  V.  Alpine  Ice  (3o.,  214  S.  W.  271. 
«=>I94(1)  (Tex.Civ.App.)  Refusal  of  a  request- 
ed written  charge  which  was  upon  the  weight 
of  the  evidence  held  not  error. — Emerson-Brant- 
ingham  Implement  Co.  v.  Roquemore,  214  S.  W. 
«7».  -  Digitized  by  L:rOOgle 
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<B)   IVccesMfty   and    Subject-Matter. 

<8=»203(3)  (Tex.Civ.App.)  A  litigant  is  entitled 
to  have  bis  defense  or  cause  of  action  affirma- 
tively submitted.— Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Wilson,  214  S.  W.  773. 
^=»209  (Tex.Civ.App.}  Where  a  litigant  relies 
on  circumstantial  evidence,  it  is  not  only  prop- 
er, but  it  is  his  right,  to  have  the  court  charge 
the  jury  that  they  may  consider  that  character 
of  testimony  in  determining  the  issue.— Hounds 
V.  Coleman,  214  S.  W.  496. 
^p2l5  (Tex.Civ.App.)  Where  case  was  sub- 
mitted to  jury  on  special  issues,  a  general 
charge  for  a  verdict  if  certain  facts  be  found 
true  ^ould  have  been  improper.— Layboum  v. 
Bray  &  Shifflet  214  S.  W.  630. 
^=9219  (Mo.)  In  an  action  for  assault  and  bat- 
tery, giving  an  instruction  on  behalf  of  de- 
fendants defining  malice  as  that  state  of  dis- 
position which  shows  a  heart  regardless  of  social 
duty  and  fatally  bent  on  mischief  held  not  er- 
roneous for  failure  to  add  the  usual  definition  of 
malice  as  being  a  wrongful  act  done  intention- 
ally without  legal  justification  or  excuse. — 
Bond  V.  WilUams,  214  S.  W.  202. 
•^=>2I9  (Tex.Clv.App.)  In  an  architect's  action 
to  recover  for  plans  and  specifications  furnish- 
ed defendant  upon  the  authority  of  his  general 
local  agentj  a  requested  instruction  should  have 
been  submitted  upon  the  term  "apparent  au- 
thority,** which  Ib  technical  and  not  easily  un- 
derstood by  laymen  (citing  Words  and  Phras- 
es, First  and  Second  Series,  Apparent  Author- 
ity).—Emerson-Brantingham  Implement  Co.  v. 
Koquemore,  214  S.  W.  679. 
^=9228(4)  (Mo.App.)  Contention  that  instruc- 
tion is  ambiguous,  in  that  it  does  not  explain 
whether  the  words  "for  the  purpose  of  transpor- 
tation" referred  to  plaintiff,  prospective  pas- 
senger, or  defendant's  street  car,  held  too  crit- 
ical for  practical  purposes.— Sparks  v.  Harvey, 
214  S.  W.  249. 

(C)   Form,  Reqvlaitea,  and  Snfllelenoy. 

<$=»234(7)  (Tex.Civ.App.)  In  an  architect's  ac- 
tion to  recover  for  plans  and  specifications  fur- 
nished defendant  upon  order  of  its  agent,  an  in- 
struction undertaking  to  inform  the  jury  that 
the  burden  of  proof  was  upon  plaintiff  as  to 
matters  alleif^  by  him  and  on  defendant  as  to 
special  matters  pleaded  by  it  held  unobjection- 
able.—Emerson-Brantingham  Implement  Co.  y. 
Koquemore,  214  S.  W.  679. 
^=>235(4)  (Mo.)  In  action  under  federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St.  §§  8657- 
8665)  for  injuries  to  locomotive  fireman  from 
cinder,  instruction  on  issue  of  whether  spark 
arrester  was  defective,  stating  that  plaintiff  "on 
this  issue  seeks  to  establish  such  facts"  by  cir- 
cumstantial evidence,  was  not  error,  where 
evidence  on  such  issue  was  circumstantial. — 
Orris  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  214  S. 
W.  124. 

^==>243  (Mo.)  In  action  under  federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St.  §§  8657- 
8665)  for  injuries  to  locomotive  fireman  from 
cinder,  based  on  railroad's  alleged  negligence 
in  furnishing  locomotive  with  defective  spark 
arrester  and  defective  flues,  instruction  author- 
izing verdict  for  railroad  on  proof  that  spark 
arrester  was  in  good  condition  held  erroneous 
in  ignoring  negligence  charged  as  to  fines,  and 
as  being  in  conflict  with  instruction  directing 
verdict  for  defendant  upon  proof  that  both  ar- 
rester and  flues  were  in  good  condition.— Orris 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  214  S.  W.  124. 
^=:>243  (Mo.App.)  Two  instructions,  one  sub- 
mitting an  issue  from  the  standpoint  of  the 
evidence  in  plaintiff's  favor,  the  other  submit- 
ting it  according  to  defendants'  theory  of  what 
the  evidence  showed,  are  not  conflicting.— Hen- 
drix  V.  Corning,  214  S.  W.  253. 

(D)   Applicability   to    Plendlnff*    and    IDtI- 
denoe. 

<S=!>25I(1)  (Tex.Civ.App.)  A  litigant  is  entitled 
to  have  his  defense  or  cause  of  action  affirma- 


tively submitted,  and  a  general  denial  is  suffi- 
cient to  require  the  submission  of  any  defensive 
issue  raised  by  the  evidence  which  is  not  re- 
quired by  statute  or  rules  of  pleading  to  be 
specifically  pleaded.— Galveston,  H.  &  S.  A.  Ry. 
Co.  v.  Wilson.  214  S.  W.  773. 
^=>25l(8)  (MoApp.)  Where  action  for  injuries 
to  street  car  passenger  was  bottomed  on  the 
premature  starting  of  car  while  plaintiff  was 
entering,  instructions  were  not  erroneous  be- 
cause not  submitting  the  question  of  whether 
the  car  jerked.— Baldwin  v.  Kansas  City  Rys. 
Co.,  214  S.  W.  274. 

«S=»25I(8)  (Tex.Civ.App.)  Plaintiff  shipper  hav- 
ing alleged  his  injuries  were  caused  by  a  cer- 
tain negligent  act  of  "one  of  the  train  crew,"  it 
was  improper  to  submit  the  issue  whether  or 
not  some  other  employ^  of  defendant  was  guilty 
of  the  act  of  negligence  charged.— Galveston,  H. 
&  S.  A.  Ry.  Co.  v.  Wilson.  214  S.  W.  773. 
^=5>252(6)  (Ky.)  In  action  for  diversion  of  wa- 
ter from  channel,  causing  ditch  across  plain- 
tiffs* land,  where  undisputed  facts  showed  per- 
manent injury  to  land,  court  properly  instructed 
jury  as  to  measure  of  damages  where  injury  is 
permanent,  without  stating  the  rule  where  in- 
jury is  only  temporary.— Cole  &  Crane  v.  May, 
214  S.  W.  885.  , 

€=»252(14)  (Mo.App.)  In  action  on  fire  policy, 
where  evidence  warranted  submission  of  wnethor 
insured  had  knowingly  made  false  statements 
in  proof  of  loss  as  to  ownership  of  property  de- 
stroyed, instruction  attempting  to  submit,  such 
issue,  but  submitting  question  of  whether  false 
statements  were  made  "as  to  date,  hour,  and 
origin  of  fire,"  was  properly  refused,  where 
there  was  no  evidence  of  such  false  statements. 
— Pearman  v.  Farmers'  Mut.  Fire  Ins.  Co.  of 
Chariton  County,  214  S.  W.  292. 
^=s»252(16)  (Mo.App.)  In  attorney's  action  for 
fees  where  defendant  did  not  plead,  nor  evi- 
dence show,  any  intention  on  plaintiff's  part 
to  act  gratuitously,  and  relationship  between 
parties  did  not  raise  such  a  presumption,  there 
was  no  error  in  an  instruction  which  did  not 
predicate  right  to  recovery  on  plaintiff's  in- 
tention to  charge  for  his  services. — Leahy  v. 
Lemp,  214  S.  W.  228. 

^=>252(20)  (Ky.)  In  an  action  against  a  justice 
of  the  peace  for  wrongful  issuance  of  ahas  at- 
tachment against  a  judgment  debtor  and  his 
garnisheed  employer  when  the  judgment  had 
been  satisfied,  instructions  held  erroneous,  in 
the  absence  of  proof  of  such  loss,  for  including 
as  elements  of  damages  recoverable  humiliation, 
mortification,  and  loss  of  reputation:  also  com- 
pensation for  expenses. — Samuels  v.  Davis,  214 
S.  W.  904. 

<8=>253(1)  (Ark.)  The  court  cannot  submit  all 
the  issues  to  the  jury  in  one  instruction.— 
Commonwealth  Public  Service  Co.  v.  Lindsay, 
214  S.  W.  9. 

^=^253(4)  (Mo.)  In  an  action  against  a  street 
railway  for  damages  in  a  collision  between  de- 
fendant's car  and  plain tiff^s  wagon,  plaintiff 
alleging  and  introducing  evidence  of  a  violation 
of  a  speed  ordinance  and  a  vigilant  watch  ordi- 
nance and  common-law  negligence,  the  court 
erred  in  instructing  "that,  if  you  find  and  be- 
lieve from  the  evidence  that  at  the  time  it  was 
first  apparent  to  the  motorman  •  ♦  •  that 
the  plaintiff  was  in  danger  of  being  struck 
♦  ♦  •  it  was  then  too  late  for  -fiaid  motor- 
man  ♦  •  •  to  stop  said  car,  by  the  exer- 
cise of  ordinary  care,  and  thereby  avert  the 
collision,  then  plaintiff  is  not  entitled  to  re- 
cover."—Abramowitz  V.  United  Rys.  Co.  of 
St.  Louis,  214  S.  W.  119. 
^=>253(4)  (Mo.)  In  action  under  federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St.  §§  8657- 
86(»)  for  injuries  to  locomotive  fireman  from 
cinder,  based  on  railroad's  alleged  negligence 
in  furnishing  locomotive  with  defective  spark 
arrester  and  defective  flues,  instruction  au- 
thorizing verdict  for  railroad  on  proof  that 
spark  arrester  was  in  good  condition  held  er-  ^ 
roneous  in  ignoring  negligence  charged  aa  to 
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flues.— Orris  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  214 
S.  W.  124. 

^=>253(4)  (Mo.App.)  In  an  action  for  injuries 
to  lineman  from  defective  pole,  instruction  that 
contributory  negligence  was  a  defense  and  that 
the  burden  was  on  defendant  to  establish  it  was 
not  objectionable  as  talking  from  defendant  other 
defenses  than  that  of  contributory  negligence. 
—Bradford  v.  City  of  St.  Joseph,  214  S.  W.  281. 
€=»253(4)  (Tex.Civ.App.)  In  faction  for  death 
of  jitney  car  passenger  in  collision  with  train 
involving  issu&  of  negligence  of  railroad  and 
contributory  negligeiice  of  deceased,  instruction 
on  damages  held  objectionable  in  eliminating 
issues  of  negligence  and  contributory  negll- 
gence,  and  authorizing  recovery  on  mere  proof 
of  damage  su8tained.---Chicago,  R.  I.  &  G.  Ry. 
Co.  V.  Wentzel,  214  S.  W.  710. 
€S=>253(4)  (Tex.Civ.App.)  In  action  for  death 
of  jitney  car  passenger  in  collision  with  train 
at  crossing,  defended  on  ground  of  contributory 
negligence,  instruction  on  railroad's  negligence 
in  falling  to  keep  watchmen  at  crossing  was  er- 
roneous, where  it  authorized  recovery  upon  a 
finding  .of  such  negligence  as  the  proximate 
cause  of  the  accident,  irrespective  of  a  finding 
of  contributory  negligence.— Chicago,  R.  I.  & 
G.  Ry.  Co.  v.  Shockley,  214  S.  W.  716. 
<$=>253(6)  (Mo.)  The  statement  that  plaintiff 
had  sought  to  prove  his  case  by  circumstantial 
evidence  is  reversible  error,  where  it  is  sus- 
tained by  direct  and  positive  evidence. — Orris  v. 
Chicago.  R.  I.  &  P.  Ry.  Co..  214  S.  W.  124. 
^=3>253(9)  (Tex.Civ.App.)  In  action  for  death 
of  jitney  car  passenger  in  collision  with  train 
at  crossing,  where  tiiere  was  evidence  raising 
issue  of  railroad's  negligence  in  failing  to  main- 
tain watchman  at  crossing,  requested  charge, 
eliminating  such  issue,  held  properly  refused.— 
Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Wentzel,  214  S. 
W.  710. 

(B)  ReqneatJi  or  Pr»7era. 

^=»260(1)  (Tex.Civ.App.)  Special  charges  suf- 
ficiently covered  by  the  instructions  given  the 
jury,  were  properly  refused  as  mere  repetition. 
—Ft  Worth  &  D.  C.  Ry.  Co.  v.  Courtney,  214 
S.  W.  839. 

^=>260(8)  (Mo.App.)  In  an  action  by  a  pas- 
senger injured  in  alighting  from  a  street  car, 
the  refusal  of  defendant's  requested  instruction 
that  negligence  is  not  the  proximate  cause  of  the 
accident,  unless  under  all  circumstances  it 
might  reasonabl:^  have  been  foreseen  by  a  man 
exercising  the  highest  degree  of  care,  etc.,  held 
not  erroneous,  being  covered  by  the  instructions 
given.— Tillery  v.  Harvey,  214  S.  W.  246. 
^==>260(8)  (Tex.Civ.App.)  In  action  for  injuries 
to  shipper  of  stock  caused  by  a  member  of  the 
train  crew  flashing  his  lantern  at  night  before 
horses  and  mules  on  loading  chute,  causing  them 
to  rush  back  and  trample  plaintiff,  who  was 
loading  them  on  the  chute,  a  requested  charge 
that,  if  plaintiff  was  injured  as  the  "sole  proxi- 
mate cause"  of  the  wild  and  unruly  nature  and 
disposition  of  the  mules  and  horses,  verdict 
should  be  for  defendant,  even  though  defendant 
was  guilty  of  negligence  was  sufficiently  pre- 
sented by  a  charge  that  if  their  wild  and  unruly 
nature  and  disposition,  if  any,  was  the  sole 
proximate  cause  of  plaintiff's  injuries,  to  find 
for  defendant— Galveston.  H.  &  S.  A.  Ry.  Co. 
v.  Wilson.  214  S.  W,  773. 
<S=>260(8)  (Tex.C?iv.App.)  The  general  charge  in 
an  action  for  injuries  to  passenger  in  alighting 
having  restricted  the  jury  to  injuries  proximate- 
ly caused  by  the  defendant's  negligence,  there 
was  no  reversible  error  for  refusing  a  special 
charge  to  that  effect  limited  to  a  claimed  injury 
of  an  ovary.— Schaff  v.  Wright,  214  S.  W.  945. 
^=^260(8)  (Tex.Civ.App.)  In  a  railroad  brake- 
man's  action  for  injuries,  the  refusal  of  special 
charges  denying  recovery  to  plaintiff  on  the 
finding  of  contributory  negligence  on  his  part 
was  not  erroneous,  where  the  court's  question 
on  the  point  directly  included  every  phase  of 
the  evidence  and  the  matters  contained  in  the 


special  charges.— Lancaster  v.  Hynes,  214  S. 
W.  967. 

<S=>26I  Crex.Civ.App.)  Special  charges,,  though 
technicaliv  objectionable,  may  be  sufficient  to 
call  court  8  attention  to  the  subject-matter,  and 
require  its  presentation  by  proper  charges.— 
Rounds  V.  Coleman,  214  S.  W.  496. 
^=:»26l  (Tex.Civ.App.)  Where  improper  in- 
struction is  objected  to,  it  is  the  court's  duty 
to  submit  a  correct  charge,  though  the  charge 
tendered  by  the  party  objecting  is  objection- 
able.—Chicago,  R.  I.  &  G.  Ry.  Co.  V.  Wentzel, 
214  S.  W.  710. 

(O)  Oonatmetion  and  Operation. 

^=s>295(l)  (Mo.)  All  instructions  must  be  read 
together  as  one  entire  charge.— Hulse  v.  St 
Joseph  Ry.  Co.,  214  S.  W.  150. 
^=:=>295(10)  (Ark.)  In  shipper's  action  against 
carrier  for  destruction  of  property,  instructions, 
considered  as  a  whole,  held  not  intended  to  tell 
the  jury  that  damages  to  steam  shovel  outfit 
shipped  resulted  from  the  defective  condition 
of  the  same  when  delivered  to  the  carrier,  which 
would  have  been  on  the  weight  of  the  evidence, 
but  to  submit  to  the  jury  whether  the  outfit 
was  defective  and  whether  such  defective  con- 
dition was  the  proximate  cause  of  the  injury.^ 
Burke  Const.  Cfo.  v.  St  Louis  &  S.  F.  Ry.  Co., 
214  S.  W.  13. 

^=5>295(10)  (Mo.App.)  In  action  for  injuries 
due  to  alleged  negligence  of  street  car  conductor 
in  starting  to  shut  doors  and  step  of  car  as 
plaintiff,  prospective  passenger,  was  in  the  act 
of  raising  her  foot  from  the  step  of  the  car  to 
the  platform,  instruction  complained  of  held^ 
when  read  as  a  whole,  not  subject  to  objection 
that  it  assumed  that  plaintiff  fell  from  one  of 
defendant's  cars.— Sparks  v.  Harvey,  214  S. 
W.  249. 

^=>296(1)  (Mo.App.)  In  an  action  by  a  passen- 
ger who  was  injured  in  alighting  from  a  street 
car  which  was  proceeding  slowly  when  the  mo- 
torman  opened  the  door,  which  was  the  signal 
for  passengers  to  alight,  plaintiff's  instruction 
No.  2,  when  considered  with  the  first  instruc- 
tion, held  not  open  to  objection  as  being  ab- 
stract- Tillery  v.  Harvey,  214  S.  W.  246. 
^=>296(2)  (Tex.Civ.App.)  In  acti^  by  a  bank 
against  another  bank  for  negligence  in  collect- 
ing draft,  in  accepting  drawee's  check  for  the 
draft,  in  which  defendant  admitted  plaintiff^s 
right  to  recover  except  in  so  far  as  its  demand 
might  be  defeated  by  facts  pleaded  by  defend- 
ant, any  error  in  instructing  that  burden  was 
on  plaintiff  to  show  negligence  in  failing  to 
collect  the  drafts  held  harmless,  in  view  of  the 
other  instructions  given.— Central  Exch.  Nat. 
Bank  of  Waco  v.  First  Nat  Bank,  214  S.  W. 
660. 

^=5>296(4, 5)  (Mo.)  In  action  for  injury  to 
switchman  crushed' between  cars,  an  instruction 
for  plaintiff  authorizing  recovery  under  con- 
ditions described,  provided  "plaintiff  did  not 
know  that  the  cars  •  •  •  were  being  moved 
toward"  him,  was  not  objectionable  as  failing 
to  include  tne  element  "or  by  the  exercise  of 
ordinary  care  could  have  known,"  where  such 
omission  was  supplied  by  instruction  given  for 
defondant—Hulse  v.  St.  Joseph  Ry.  Co.,  214 
S  W   150 

^==>296(4,5)  (Tex.Civ.App.)  In  action  for  in- 
juries to  jitoey  car  passenger  in  collision  with 
train,  an  instruction  on  discovered  peril,  er- 
roneous in  requiring  trainmen  to  anticipate 
danger^  to  deceased  though  it  resulted  from  her 
negligence,  was  not  cured  by  instruction  requir- 
ing jury  to  find  that  deceased  and  other  oc- 
cupants of  car  were  not  conscious  of  the  near 
approach  of  train.— Chicago,  R.  I.  &  G.  Ry.  Co. 
V.  Wentzel,  214  S.  W.  710. 
^=:»296(9)  (Ark.)  In  a  shipper's  action  agnin$«t 
a  railroad  company  for  destruction  of  ntoara 
shovel  outfit,  an  instruction  that  the  carrier  was 
not  liable  for  damages  resulting  from  defective 
condition  of  the  outfit,  and  was  under  no  duty* 
to  search  for  concealed  defects  therein,  in  the 
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absence  of  specific  objection  at  the  time,  held 
not  subject  to  tlie  construction  of  assuming  that 
shovel  was  defective,  where  other  instructions 
left  the  issue  for  the  jury  as  to  concealed  de- 
fects and  their  being  the  sole  or  proximate  cause 
of  derailment  and  damage. — Burke  Const.  Co. 
V.  St.  Louis  &  S.  F.  Ry.  Co.,  214  S.  W.  13. 
<®=»296(11)  (MoApp.)  In  an  action  by  plain- 
tiff for  injuries  alleged  to  have  been  sustained 
by  him  as  a  result  of  being  shoved  from  the 
front  platform  of  one  of  defendant's  street  cars 
by  the  motorman,  an  instruction  that,  if  the  acts 
of  the  motorman  were  done  willfully  and  with- 
out legal  justification,  excuse,  or  provocation, 
then  the  jury  might  assess  punitive  damages 
lield  not  erroneous,  in  view  of  other  instruc- 
tions on  that  issue  which  must  be  read  there- 
with, and  which  require  a  finding  that  the  act 
of  the  motorman  was  malicious  and  without  ex- 
cuse.—Kennelly  V.  Kansas  City  Kys.  Co.,  214 
S.  W.  237. 

^=>296(11)  (Mo.App.)  In  action  on  fire  policy 
insuring  barn  for  $175  and  contents  thereof 
for  $300,  where  the  contract  was  not  cov- 
ered by  the  valued  policy  statute  (Rev.  St. 
1909,  §  7030),  and  where  there  was  a  total  loss, 
instruction  to  find  for  plaintiff  "reasonable 
value  of  property  destroyed  not  in  excess  of 
$400"  hetd  not  reversible  error,  under  sec- 
tion 20S2,  relating  to  technical  error,  in  view 
of  other  instruction  limiting  recovery  for  loss 
of  barn  to  $175.— Pearman  v.  Farmers'  Mut. 
Fire  Ins.  Co.  of  Chariton  County,  214  S.  W. 
292. 

^=s>296(12)  (Mo.)  In  an  action  for  assault  giv- 
ing of  an  instruction  defining  malice  as  a  state 
of  disposition  showing  a  heart  regardless  of 
social  duty  and  bent  on  mischief,  if  error  in 
failing  to  also  state  that  malice  means  a  wrong- 
ful act  done  intentionally  without  legal  excuee, 
was  harmless;  the  two  definitions  not  being 
very  different  in  meaning,  and  the  court  having 
given  an  Instruction  containing  the  definition 
which  plaintiff  complained  was  omitted. — ^Bond 
V.  Williams,  214  S.  W.  202. 

IX.   VERDIOT. 

(A)  General  Verdict. 

*  ^=s>323  (Tex.Civ.App.)  Where  all  members  of 
jury  declared  the  verdict  to  be  the  one  agreed 
to  by  them,  the  formality  of  signing  verdict 
was  waived;  the  verdict  not  being  affected  by 
fact  that  foreman  was  afterwards  required  to 
sign  it.— Laybourn  v.  Bray  &  Shifflet,  214  S.  W. 
030. 

^=s>334  (Tex.Civ.App.)  Where  an  architect 
sued  for  breach  of  contract  to  pay  a  specific 
sum  of  money  for  plans  and  specifications,  it 
was  not  necessary  tor  the  verdict  to  find  the 
interest  after  determining  the  amount  of  the 
debt;  interest  being  recovered  as  a  matter  of 
law  when  prayed  for  from  the  date  when  the 
plans  and  specifications  were  delivered. — Emer- 
son-Brantingham  Implement  Co.  v.  Roquemore, 
214  S.  W.  679. 

(B)   Speelal  Interrovatorlea  and  Flndlns*. 

^=»349(4)  (Tex.Civ.App.)  In  submitting  a  case 
upon  special  issues  it  is  proper  for  the  court 
to  give  all  necessary  definitions  and  explana- 
tions, but  not  to  charge  generally  on  the  law 
of  the  case.— Watkins  v.  Hines,  214  S.  W.  6C3. 
^=>349(4)  (Tex.Civ.App.)  In  an  architect's  ac- 
tion to  recover  for  plans  and  specifications  fur- 
nished defendant  on  the  order  of  its  general 
local  agent,  if  a  finding  upon  the  question  of 
the  agent's  authority  to  procure  a  sketch  had 
been  requested  in  the  form  of  a  special  issue, 
the  court  should  have  submitted  it,  and  where 
a  case  is  submitted  on  special  issue  it  was  not 
error  to  refuse  a  ^  general  charge.— Emerson- 
Brantingham  Implement  Co.  v.  Roquemore,  214 
S.  W.  679. 

^=>350(2)  (Tex.Civ.App.)  In  action  for  wrong- 
ful death,  requested  issues  relating  to  eviden- 


tiary matters  TieM  properly  refused.— Rio 
Grande,  E.  P.  &  S.  F.  R.  Co.  v.  Guzman,  214 
S.  W.  628. 

<g=>35l(2)  (Tex.Civ.App.)  In  view  of  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  1612.  a  request- 
ed special  issue  as  to  proximate  cause  of  in- 
jury to  cattle  in  transportation  was  improper- 
ly refused,  though  request  was  insufiicientj  be- 
cause using  term  "ordinary  transportation," 
where  defendant  by  special  exceptions  to  main 
charge  called  court's  attention  to  omission  to 
charge  on  that  issue,  and  stated  that  it  should 
be  specially  submitted. — Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Crowley,  214  S.  W.  721. 
^=»35I(4)  (Tex.Civ.App.)  In  a  suit  to  set  aside 
a  deed  oecause  procured  by  fraud,  a  denial  by 
defendant  that  he  made  any  misrepresentations 
is  evidence  that  the  statements  he  made  were 
true,  requiring  the  submission  of  the  issue  of 
their  truth  to  the  jury.- Dean  v.  Dean,  214  S. 
W.  605. 

<®=»35l(6)  (Tex.Civ.App.)  The  issue  of  una- 
voidable accident  is  comprehended  within  is- 
sues as  to  negligence  as  the  proximate  cause 
of  the. injury,  being  the  negative  thereof,  and 
defendant  is  not  entitled  to  have  it  separately 
submitted.— Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Cook,  214  S.  W.  539. 

^=»35l(5)  (Tex.Civ.App.)  In  attorneys'  action 
to  recover  fee  under  contract  entered  into 
upon  abandonment  of  original  contract,  defend- 
ed upon  ground  of  fraud  in  procuring  the  con- 
tract, refusal  to  submit  issues  as  to  whether 
attorneys,  in  making  contract  concealed  facts 
from  client  and  failed  to  exercise  good  faith, 
held  not  error  in  view  of  issues  submitted  and 
instructions  given.— Laybourn  v.  Bray  &  Shiff- 
let, 214  S.  W.  630. 

<g=>351(5)  (Tex.Civ.App.)  In  an  action  for  in- 
juries to  a  shipment  of  cattle,  it  was  error 
to  refuse  to  submit  affirmatively  the  issue  re- 
quested by  defendants  as  to  whether  the  dam- 
age complained  of  was  the  sole  result  of  the 
cattle  being  too  poor  or  weak  to  stand  ordi- 
nary transportation  from  M.  to  F.,  though  it 
was  submitted  infer  en  tially  and  in  a  negative 
form  in  other  issues.- Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Crowley,  214  S.  W.  721. 
^s»352(l)  (Tex.Oiv.App.)  In  action  by  widow 
against  railroad  company  for  death  of  her  hus- 
band from  injuries  received  in  loading  truck 
upon  a  flat  car,  requested  submission  to  jury  of 
an  issue  ignoring  evidence  showing  that  defend- 
ant's switching  crew  may  have  known  that  de- 
ceased was  in  a  dangerous  position  held  proper- 
ly refused.— Rio  Grande,  E.  P.  &  S.  F.  R.  Co. 
V.  Guzman,  214  S.  W.  628. 
<9=»352(1)  (Tex.Civ.App.)  An  issue  submitted 
which  refers  the  jury  to  a  pleading  to  deter- 
mine the  nature  of  such  issue  is  objectionable. 
— Emerson-Brantingham  Implement  Co.  v.  Ro- 
quemore, 214  S.  W.  679. 

^=»352(4)  (Tex.Civ.App.)  In  a  suit  by  a  daugh- 
ter to  cancel  a  deed  given  to  her  father  for 
land  inherited  from  her  mother  because  the 
deed  was  secured  by  false  statement  that  the 
land  belonged  to  the  father,  the  statement 
by  the  father  proved  by  the  daughter,  that  he 
did  not  intend  to  make  a  gift  of  the  land  to  his 
wife,  though  he  had  it  deeded  to  her,  was  evi- 
dence of  that  intent,  requiring  the  submission 
of  a  special  issue  as  to  the  falsity  of  his 
statement  that  the  land  belonged  to  him.— 
Dean  v.  Dean,  214  S.  W.  505. 
^=>352(4)  (Tex.Civ.App.)  A  special  issue  as  to 
whether  the  cause  of  the  injury  was  inevitable 
accident  was  properly  refused  where  defend- 
ant's train  was  admittedly  running  at  a  speed 
forbidden  by  ordinance. — Galveston,  H.  &  S.  A. 
Ry.  Co.  v.  Cook,  214  S.  W.  539. 
®=»352(4)  (Tex.CivJLpp.)  In  action  by  widow 
for  death  of  husband  from  injuries  received 
while  engaged  in  loading  a  truck  on  a  flat  car, 
it  was  error  to  submit  to  the  jury  the  ques- 
tion of  defendant  railroad  company's  negligence 
not  pleaded  in  placing  cajr^tizSd^^VS^Oi^te 
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deceased  wai  working.— Rio  Grande,  E.  P.  &  S. 
F.  R.  Co.  V.  Guzman,  214  S.  W.  628. 

The  court  in  submitting  to  the  jury  the  issue 
of  negligence  should  confine  them  to  concrete 
acts  of  negligence  pleaded  and  the  evidence  in 
support  thereof,  and  questions  too  general  in 
character  and  based  upon  grounds  of  negligence 
not  pleaded  should  not  be  submitted.— Id. 
«s»352(4)  (Tex.Civ.App.)  In  trespass  to  try 
title,  where  the  question  was  one  of  disputed 
boundaries  and  the  issue  for  determination  was 
as  to  the  construction  of  the  fence  on  an  agreed 
line  and  the  establishment  of  a  boundai*y  line 
by  acquiescence,  the  submission  of  a  special 
issue  as  to  whether  fence  was  upon  the  orig* 
inal  division  line  held  error.— Watkins  v.  Hines, 
214  S.  W.  663. 

«=»352(4)  (Tex.Civ.App.)  In  action  by  a  rice 
company  to  recover  a  balance  due  for  water 
rent,  where  defendant  set  up  a  counterclaim  fpr 
damages  by  reason  of  flooding  of  corn,  plaintiff 
was  not  entitled  to  have  submitted  as  a  special 
Issue  the  question  of  whether  defendant  was 
negligent  in  not  building  a  levy  to  protect  his 
corn,  where  it  did  not  specially  plead  such  de- 
fense.—San  Jacinto  Rice  Co.  v.  Ulrich,  214  S. 
W.  777, ' 

^=»352(6)  (Tex.Civ.App.)  In  suit  on  accident 
policy  to  recover  both  weelcly  indemnity  for 
disability  and  initial  principal  sum  for  insured's 
death,  the  submission,  for  a  ^'Tes,'*  or  "No" 
answer,  of  a  special  issue  whether  the  claimed 
injuries  to  insured  did  ''continuously  and  wholly 
disable"  insured,  ''and  result  in  his  death,^' 
held  erroneous,  as  combining  distinct  issues, 
which  might  be  answered  differently. — Western 
Indemnity  Co.  v.  MacKechnie,  214  S.  W.  450. 

In  action  on  accident  policy,  where  defense 
was  that  either  one  of  two  diseases  or  use  of 
intoxicants  caused  or  contributed  to  insured's 
death,  the  submission  in  one  issue  of  whether 
plaintiffs  had  proved  that  neither  the  use  of 
liquor  nor  either  disease  caused,  or  contributed 
to  cause,  the  injury  which  resulted  in  insured's 
death,  was  erroneous,  involving  several  issues 
of  fact,  which  insurer  was  entitled  to  have 
separately  submitted.— Id. 
^s»352(5)  (Tex.Oiv.App.)  In  attorneys'  action 
to  recover  fee,  where  answer  alleged  fraud  in 
procuring  employment  and  also  in  obtaining 
abandonment  of  original  contract  and  the  mak- 
ing of  contract  sued  on,  special  issue  as  to 
whether  attorney  made  fraudulent  represen- 
tations to  procure  employment  and  the  contract 
sued  on  was  not  erroneous  for  intermingling 
original  contract  and  subsequent  contract— 
Laybourn  v.  Bray  &  Shifflet,  214  S.  W.  630. 
♦»365(1)  (Tex.Civ.App.)  In  attorneys'  action 
for  compensation,  special  issues  submitted  as 
to  whether  attorneys  in  entering  into  employ- 
ment contract  ninde  and  breached  agreement  not 
to  accept  employment  from,  or  be  under  in- 
fluence of,  party  being  sued  by  client,  held  to 
have  been  submitted  on  pleadings  of  client  set- 
ting up  breach  of  contract,  and  not  to  refer 
to  issue  setting  up  fraud  and  violation  of  fidu- 
ciary relationship.— Laybourn  v.  Bray  &  Shiff- 
let. 214  S.  W,  630. 

In  attorney's  action  to  recover  fee,  defended 
upon  ground  of  attorneys'  fraud  in  procuring 
employment  contract  and  their  lack  of  good 
faith  in  their  relations  to  client,  hcld^  that 
special  issue  did  not  require  client  to  prove 
actual  fraud  instead  of  merely  lack  of  good 
fnith  and  scrupulous  fidelity  in  the  litigation.— 
Id. 

TROVER  AND  CONVERSION. 

See  Landlord  and  Tenant.  «9>1S2,  161. 


TRUST  DEEDS. 

See  Mortgages. 


TRUSTS. 

See  Charities,  «=>48;  Contempt,  ^=>24;  Ex- 
ecutors and  Administrators,  ^=»538;  Gar- 
nishment, ^=s>158;  Limitation  of  Actions, 
<@»103;  Mortgages,  «==>338;  Witnesses,  <$=» 
159. 

I.   CREATIOH,   EXISTEHCE,  AMD   VA- 
I<I1>ITY. 
(A)   Bzpreaa    Tmata. 

^s»30i/2  (Tex.Civ.App.)  Contract  whereby 
first  party  agreed  to  make  collections  and  make 
monthly  payments  of  a  portion  of  amount  col- 
lected to  second  party,  to  apply  toward  pay- 
ment on  notes  held  by,  latter  against  third 
party,  did  not  create  trust  relation  between 
first  and  second  parties  requiring  first  party 
to  apply  collections  to  payment  of  second 
party's  notes  to  bank  with  which  he  had  de- 
posited third  party's  notes  as  coUateraL— Pyle 
V.  Park,  214  S.  W.  652. 

TV.  MANAQEMEHT  AND  DISPOSAL 
OF  TRUST  PROPERTY. 

^=>I9I(2)  (Ky.)  Though  no  express  power  of 
sale  is  contained  in  an  instrument  creating  a 
trust,  such  a  power  will  be  implied,  when  neces- 
sary, in  order  to  cari^  out  the  purpose  of  the 
tru&t  and  the  duties  ot  the  trustee ;  no  particu- 
lar form  of  words  being  necessary.— Kratz  v. 
Slaughter's  Ex'rs,  214  S.  W.  878. 

Vn.  ESTABUSHMEMT   AHD    EH- 
FOROEHEHT   OF  TRUST. 

(C)  Aotlona. 

^s»36l  (Tex.Civ.App.)  One  claiming  that  an- 
other acquired  land  and  held  it  in  trust  for  him 
is  not  entitled  to  compel  a  conveyance,  except 
upon  repayment  of  the  purchase  price  advanced 
by  such  other.— Johnson  v.  Marti,  214  S.  W. 

TURNPIKES  AND  TOLL  ROADS. 

See  Criminal  Law,  ^=s>266. 

UNITED  STATES. 

See  Ban,  «974;   MectionB,  ^»18. 

UNITED  STATES  RAILROAD 
ADMINISTRATION. 

See  Railroads,  «s>5%. 

VAGRANCY. 

See  Bvidence.  «=»628. 

VENDOR  AND  PURCHASER. 

See  Appeal  and  Error.  ^=»931,  11G9;  Brokers, 
«=3>28,  61,  82,  86,  88,  94,  106;  Cancellation 
of  Instruments,  ^=»22,  35;  Corporations, 
^=>2e9;  Evidence,  «&=3>388,  419,  434;  Ex- 
ecution, ^=s>172;  Highways.  «=»90;  Hus- 
band and  Wife,  ^==>49^,  239;  Insane  Per- 
sons, «=»100;  Judgment,  ^=»803;  LImiU- 
tion  of  Actions,  <6=»39,  180,  199;  Lis  Pen- 
dens, (e=»13,  24;  Mortgages,  «=»151,  274; 
Pleading,  <&=>8;  Public  Lands,  «=s>178;  Sales; 
Specific  Performance,  ^=^58,  95.  120,  121; 
Telegraphs  and  Telephones,  ^=95z,  66;  Tres- 
pass, to  Try  Title,  <8=>27;  Trusts,  ^=s>191; 
Wills,  «=>767. 

I.   REQUISITES  AND  VAJUDITT  OF 
OONTRAOT. 

^=>34  (Tex.Civ.App.)  For  the  material  mis- 
representation of  seller's  agent,  relied  on  by 
purchaser,  that  the  lots  were  of  a  certain  sixe, 
twice  their  real  size,  he  is  entitled  to  rescind 
contract,  describing  lots  by  block  and  number. 
— Landfrioti  v.  Milam,  214  S.  W.  847.  ^.^ 
For  rescission  of  contract  of  sale  of  lots  mC 
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cause  of  vendor's  false  representation  that  they 
were  within  the  city  limits,  it  shoald  be  shown 
that  they  were  less  valuable  than  they  would 
be  if  within  such  limits.— Id. 
<e=s>44  (Tex.Civ.App.)  Evidence  that  the  mar- 
ket value  of  the  lots  was  only  $25  each  was 
admissible  in  action  for  rescission  of  contract 
of  purchase  for  alleged  false  representations  of 
vendor,  among  others,  that  the  lots  were  worth 
$350  each.— Landfried  v,  Milam.  214  S.  W. 
847. 

IV.   PERFORM AHCB  OT    OONTRAOT. 

(A)   Title  and  Katate  of  Vendor. 

^=»  130(7)  (Mo.)  In  suit  for  specific  performance 
of  a  contract  for  marketable  title,  a  tide  by 
adverse  possession,  adequately  proved,  is  suffi- 
cient to  sustain  judgment  for  the  vendor. — ^Danc- 
er V.  Moerschel,  214  S.  W.  849. 
«=>140  (Mo.)  An  ''abstract  of  title"  is  an  epit- 
ome of  the  record  evidence  of  title;  a  contract 
calling  for  an  abstract  showing  good  title  calls 
for  record  evidence,  and  nothing  else  will  satisfy 
the  condition,  and  it  is  not  sufficient  that  the 
title  be  good  in  fact,  capable  of  being  made 
good  by  affidavits  or  other  oral  testimony,  but 
must  be  good  of  record,  and  title  by  adverse  pos- 
session will  not  suffice.— Danser  v.  Moerscnel, 
214  S.  W.  849. 

^=»I43  (Mo.)  Purchaser  of  realty,  with  fixtures 
and  personalty  constituting  a  brewery  and  ice 

Slant,  held  not  to  have  accepted  the  vendor's 
ecd  as  a  conveyance,  to  effect  waiver  of  defects 
in  the  record  title  shown  by  the  abstract.— 
Danzer  v.  Moerschel,  211  S.  W.  819. 

Where  the  attorney  for  the  purchaser  of  realty 
notified  the  seller's  attorney  in  writing  of  the 
particular  defects  in  the  title,  and  orally  notified 
the  seller  thereof  in  person,  and  the  seller's  an- 
swer was  that  a  savings  bank,  which  had  a  deed 
of  trust  on  the  property,  was  good  enough  for 
it,  the  purchaser  is  not  precluded  from  relying, 
when  sued  for  specific  performance,  on  the  de- 
fects in  the  title;  the  contract  calling  for. an 
abstract  showing  good  title.— Id. 
<9=3>I44(3)  (Ky.)  Where  all  the  heirs  entitled  to 
lands  of  the  decedent,  except  a  son  who  after 
being  committed  to  an  insane  asylum  escaped 
and  was  not  heard  of  for  more  than  a  decade, 
joined  in  a  conveyance,  and  the  parties  cove- 
nanted that  a  portion  of  the  purchase  price 
should  be  withheld  until  the  vendors  should  in- 
stitute proceedings  to  have  the  insane  person 
declared  legally  dead,  etc.,  the  purchaser  is 
bound  to  pay  over  the  amount  withheld  on  the 
vendors'  obtaining  a  decision  declaring  the  in- 
sane person  to  be  legally  dead,  and  to  have  died 
without  lineal  descendants,  even  though  such  a 
decision  was  not  an  absolute  protection.— Hit^ 
▼.  Campbell,  214  S.  W.  785. 

(D)  Parment  of  Pnroliaae  Money* 

^=»172  (Ky.)  Where  the  parties  agreed  that 
tbe  purchaser  should  withhold  an  amount  until 
the  vendors  obtained  a  decision  declaring  dead 
an  insane  person,  who  had  disappeared  many 
years  ago,  but  would,  otherwise  be  entitled  to  a 
share  in  the  land,  the  vendors  are  not  entitled 
to  interest  on  the  amount  withheld  until  the 
decision  findmg  the  insane  person  dead  had  been 
affirmed  by  the  highest  court  of  the  state  to 
which  it  was  agreed  by  the  parties  that  the  case 
should  be  carried.— Hitt  v.  Campbell,  214  S.  W. 
785.   . 

V.   RIGHTS  AND  UABHiITIES  OT 

PARTIES. 

(O  Bona  Fide  Pnroliaaera. 

^=»223  (Tex.Civ.App.)  Under  a  special  warran- 
ty deed  warranting  the  title  "by,  through,  or 
under  me,  but  not  otherwise,"  but  purporting 
"to  convey  the  land,"  a  grantee  may  become 
a  purchaser  unaffected  by  undisclosed  equities. 
—Johnson  v.  Marti.  214  S.  W.  726. 
€=>23l(4)  (Tex.Civ.App.)  Where  the  record 
disclosed  that  grantor  acquired  his  title  in  a 


sale  under  a  trust  deed,  purchaser  could  not  be 
said  to  claim  through  another,  .yrho  claimed 
under  a  deed  from  the  original  owner  and  had 
deeded  the  same  to  the  grantor;  the  last  deed 
not  being  recorded  or  known  to  the  purchaser. 
—Johnson  v.  Marti,  214  S.  W.  726. 
^==>23l(15)  (Mo.)  Where  certificate  of  acknowl- 
edgment is  regular  upon  its  face,  deed  is  en- 
titled to  be  recorded,  and  when  recorded  imparts 
notice  to  subsequent  purchasers,  notwithstand- 
ing defects  not  apparent  upon  its  face.— Ammer- 
man  v.  Linton,  214  S.  W.  170,  174. 
^=»232(8)  (Tex.Civ.App.)  Open,  exclusive,  and 
visible  possession  of  land,  either  through  himself 
or  his  agent  and  employ^,  maintained  by  the 
holder  of  an  unrecorded  deed  when  the  lien  of 
the  grantor's  judgment  creditor  attaches  by 
filing  and  indexing  of  an  abstract  of  judgment 
against  the  grantor,  is  notice  to  the  judgment 
creditor  of  the  right  under  which  the  land  is 
held.— Newman  v.  Phalen,  214  S.  W.  958. 
(S=s>239(l)  (Tez.CivApp.)  One  purchasing  land 
is  not  bound  by  a  trust  agreement  between  his 
grantor  and  a  third  person,  where  he  has  nei- 
ther actual  nor  constructive  notice  thereof.— 
Johnson  v.  Marti,  214  S.  W.  726. 
<©=>239(6)  (Tex.Civ.App.)  The  defense  of  inno- 
cent purchaser  of  the  legal  paper  title  is  not 
available  against  the  owner  of  a  title  by  limi- 
tation, in  view  of  Rev.  St.  1911,  art.  5679.— 
Bryan  v.  Ross,  214  S.  W.  524. 
^=s>242  (Tex.Civ.App.)  In  view  of  Rev.  St  art 
6824.  one  holding  an  unrecorded  deed  or  con- 
tract subject  to  registration  has  the  burden  of 
showing  that  a  creditor  of  the  grantor  had  no- 
tice of  such  instnmient,  or  of  facts  sufficient  to 
charge  him  with  notice,  at  the  time  the  creditor 
procured  a  lien  on  the  land  by  virtue  of  the  law, 
as  by  filing  and  indexing  an  abstract  of  judg- 
ment, as  distinguished  from  a  lien  by  contract. 
—Newman  v.  Phalen,  214  S.  W.  958. 
^=>244  (Tex.Civ.App.)  In  an  action  on  a  ven- 
dor's lien  note,  evidence  held  to  show  that  the 
purchaser  of  part  of  the  property,  who  had 
paid  the  purchase  price  upon  being  shown  a 
release  of  the  lien,  was  an  innocent  purchaser 
not  affected  by  the  fact  that  the  vendor's  lien 
note  had  not  in  fact  been  paid. — First  State 
Bank  of  Abilene  v.  Shaw,  214  S.  W.  442. 

VI*   REMEDIES  OT  VENDOR. 
(A)  Lien  and  Recovery  of  Ijaad. 

€=5>274(1)  (Tex.Civ.App.)  Where  plaintiff,  hold' 
ing  a  vendor's  lion  note  against  defendant, 
sent  a  release  to  the  representative  of  a  loan 
company  to  take  up  the  note  in  making  a  loan 
on  the  land  to  the  amount  of  the  difference  be- 
tween the  purchase  price  of  a  part  thereof  sold 
to  a  third  party  and  indebtedness  to  plaintiff, 
and  the  representative  procured  checks  both 
from  the  third  party  and  from  defendant  but 
misappropriated  them,  a  judgment  for  defend- 
ant could  not  be  sustained  on  the  ground  that 
plaintiff's  negligence  in  delivering  the  release 
to  representative  was  the  proximate  cause  of 
the  injury  to  defendant,  where  it  appeared  that 
he  did  not  use  it  to  obtain  defendant's  check, 
which  was  given  solely  because  the  third  par- 
ty's attorney  had  approved  the  transaction  and 
sent  his  client's  check  for  the  purchase  price. 
—First  SUte  Bank  of  Abilene  v.  Shaw,  214  S. 
W.  442. 

Vn.   REMEDIES    OF    PURCHASER. 
(B)  Aetiona  for  Breach  of  Ooatraot. 

^=»345  (Tex.Civ.App.)  The  purchaser  of  land 
by  the  acre,  who,  on  account  of  mutual  mistake, 
received  a  smaller  number  of  acres  than  he 
bargained  for,  was  entitled  to  the  benefit  of 
his  bargain,  and  could  recover  damages  for  the 
shortage,  despite  the  seller's  offer,  after  the 
shortage  had  been  discovered,  to  return  the 
whole  consideration  for  a  reconveyance  of  all 
the  land.— GiUispie  v.  Gray,  214  S.  W.  730. 
^s»349  (Tex.Civ.App.)  Petition  of  the  purchas- 
er of  land,  suing  for  a  shortage  in  acreage. 


Vendor  mad  Pvroluuier        214  SOUTHWESTERN  REPORTER 


1084 


held  to  show  that  the  sale  was  by  the  acre  and 
not  in  bulk«-Gillispie  v.  Gray,  214  S.  W.  730. 
Where  count  in  petition  seeking  recovery  on 
allegation  of  mutual  mistake  of  parties  to  a 
sale  of  land  in  supposing  the  tract  sold  to  con- 
tain 128  instead  of  114  acres  did  not  allege  the 
value  of  the  14  acres  of  shortage,  testimony 
with  respect  to  its  value  was  not  available  to 
plaintiff  purchaser  for  recovery  of  such  value 
as  the  measure  of  his  damages.— Id. 
«=»35I(6)  (Tex.Civ.App.)  Where  land  i^  sold 
by  the  acre,  and  through  mutual  mistake  there 
is  a  shortage  in  the  acreage,  the  measure  of' 
the  purchaser's  damages  is  the  difference  be- 
t^'een  the  price  paid  by  him  and  the  value  of 
what  he  actually  received  as  of  the  date  of  the 
sale,  with  interest— Gillispie  v.  Gray,  214  IS. 
W.  730. 

VENUL 

See  Abatement  and  Revival,  ^=:984;  Constitu- 
tional Law,  ^=»46,  249;  Corporations,  <®=» 
500,  503;  Divorce,  «=s>66;  Judges,  <@=s>49; 
Pleading,  «=>111. 

I.   HATURXi  OR  SUBJECT  OF  ACTION. 

^=^2  (Mo.])  "Venue"  means  the  place  at  which 
an  action  is  tried,  and  not  merely  the  judge  or 
court  by  whom  it  is  tried.— State  ex  rel.  Mc- 
AUister  v.  Slate,  214  S.  W.  85. 
«=»7  (Tex.Civ.App.)  Where  plaintiff  sued  ar- 
chitects who  had  designed  his  house  and  had 
contracted  to  supervise  the  building  of  the  house, 
on  the  theory  that  the  architects  were  negli- 
gent in  superintending  construction,  or  in  draw- 
mg  plans,  and  that  such  negligence  resulted 
in  unsafe  construction  which  caused  the,  house 
to  be  destroyed  by  tire,  held^  under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art  1830,  subd.  5, 
that  suit  might  be  maintained  in  the  county 
where  the  house  was  located,  though  it  was 
other  than  the  county  of  defendants'  residence. 
— Presnall  v.  Adams,  214  S.  W.  357. 
^=»7  (Tex.Civ.App.>  In  action  for  commission 
for  procuring  a  loan  from  a  Ufe  insurance  com- 
pany, held,  that  defendant  residing  in  Li.  coun- 
ty did  not  contract  in  writing  to  perform  the 
obligation  sued  on  in  D.  county,  within  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art.  1830 
subd.  5,  authorizing  suit  in  county  where  de- 
fendant has  contracted  in  writing  to  perform  an 
obligation.— Russell  v.  Green,  214  S.  W.  448. 

If  the  statutory  exception  mentioned  in  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art  1903,  as 
amended  by  Acts  35th  Leg.  c.  176  (Vernon's 
Ann.  Civ.  St  Supp.  1918,  art.  1903),  and  de- 
fined by  art.  183(),  subd.  5,  authorizing  suit  in 
the  county  where  defendant  has  contracted  in 
writing  to  perform  an  obligation,  is  relied  on, 
the  contract  must  contain  an  express  agree- 
ment to  perform  in  the  county  where  the  venue 
is  laid,  or  the  court  must  be  able  to  say  that  the 
contract  necessarily  imports  an  obligation  to 
perform  in  the  county  where  suit  is  instituted. 
—Id. 

n.  DOBKICUiE   OR  RESIDENCE   OT 
PARTIES. 

^=»2I  (Tex.Civ.App.)  The  privilege  to  be  sued 
in  the  county  of  one's  residence  is  a  valuable 
right,  and,  in  order  to  maintain  a  suit  against 
him  in  some  other  county,  facts  authorizing  it 
must  be  clearly  shown.— Russell  v.  Green,  214 
S.  W.  448. 

€:=>22(1)  (Tex.Civ.App.)  Where  cause  of  action 
involved  in  cross-action  by  one  defendant 
against  codefendants  is  severable  from  plain- 
tiff's cause  of  action,  codefendants  are  entitled 
to  have  venue,  as  to  cross-action,  changed  to 
.county  of  their  residence,  where  main  action 
was  brought  in  county  in  which  defendant 
bringing  cross-action  resided.— McClure  v.  Pair, 
214  S.  W.  083. 

^=3^22(1)  (Tex.Civ.App.)  In  an  action  by  a 
grain  company  against  the  seller  of  hay  to  it, 
and  the  receivers  of  the  railroad  which  carried 
the  shipment,  to  recover  damages  for  loss  re- 


sulting from  delivery  of  an  inferior  quality  of 
hay,  short  in  weight,  the  trial  court  erred  in 
overruling  plea  of  privilege  of  the  seller  of  the 
hay,  a  resident  of  a  county  other  than  that  of 
suit ;  the  railroad  receivers  not  residing  in  the 
county  of  suit,  to  make  applicable  Rev.  St. 
art  1830,  exception  4,  and  the  contract  not 
being  written  to  bring  the  case  under  excep- 
tion 5.— Watson  v.  Howe  Grain  &  Mercantile 
Co.,   214  S.  W.  843. 

<gs=>32(2)  (Tex.Civ.App.)  Defendant,  by  answer- 
ing to  merits  upon  codefendant's  cross-petition, 
submitted  himself  to  court's  jurisdiction  and 
waived  plea  of  privilege  to  be  sued  in  county 
of  his  residence,  notwithstanding  dismissal  as 
to  plaintiff  and  misjoinder  of  plaintiff's  cause  of 
action  ynth  that  of  codefendant— McClure  v. 
Pair,  214  S.  W.  683. 

VERDICT. 

See  Trial,  ^==>323^65. 

WAREHOUSEMEN. 

See  Insurance,  ^=s>327. 

WATCHMEN. 

See  Railroads,  ^=9307. 

WATERS  AND  WATER  COURSES. 

See  Courts,  «=>169;  Damages,  «=»188,  189-, 
Drains;  Evidence,  «=»23,  230;  Garnishment, 
<@=>4,  109;  Us  Pendens,  (e=»24;  Navigable 
Waters;  Private  Roads,  ^=3>1;  Trial,  «=» 
352. 

H.   NATURAIi  WATER  COURSES. 
(A)   Riparian  Rlvl&ta  In  General. 

^=>43  (Tex.Civ.App.)  The  general  rule  is  that 
the  right  of  a  riparian  owner  to  the  use  of  the 
waters  of  a  navigable  stream  for  domestic 
purposes  is  superior  to  the  right  of  a  similar 
owner  to  use  them  for  irrigation.— Grogan  y. 
City  of  Brownwood,  214  S.  W.  532. 

Vn.   COlfVEYANCES  AND   CON- 
TRACTS. 

^=s>l56(3)  (Tez.Civ.App.)  Deed  from  riparian 
proprietors  to  city  of  land  whereon  to  erect 
a  dam  for  reservoir  purposes  held  not  to  have 
reserved  to  the  grantors  and  their  assigns  the 
right  to  use  the  waters  in  the  stream  or  bayou 
for  irrigation  purposes,  which  use  might  de- 
prive the  city  of  power  to  supply  its  inhabi- 
tants with  water  for  domestic  uses.— iirogan 
V.  City  of  Brownwood,  214  S.  W.  632. 
<$=>I56(7)  (Tex.Civ.App.)  A  city  to  which  ri- 
parian owners  conveyed  land  with  the  right  to 
erect  a  dam  for  reservoir  purposes,  the  con- 
veyance reserving  to  the  grantors  and  their 
assigns  the  right  to  use  water  in  the  stream 
as  they  might  deem  ht,  held  entitled  to  prior- 
ity in  its  use  for  its  inhabitants  of  water  for 
domestic  purposes,  though  not  to  sell  to  rail- 
roads, when  the  stream  was  so  low  on  account 
of  drouth  that  there  was  sufficient  water  for 
such  use  alone,  as  against  subsequent  gran- 
tees of  the  riparian  owners  claiming  the  right 
to  use  water  for  irrigation,  and  therefore  en« 
titled  to  injunctive  relief.--Grogan  v.  City  of 
Brownwood,  214  S.  W.  532. 

IX.  PUBLIC   WATER  SITPFLT. 
(A)   Domestic  and   Mnalclpal  Pnrposea. 

^=s>l9a  (Tex.Civ.App.)  Under  the  rule  that 
when  a  thing  is  granted  everything  essential 
to  its  beneficial  use  passes,  a  .dty  In  its  cor- 
porate capacity  held  a  riparian  proprietor,  and 
entitled  to  riparian  rights  in  a  stream  which 
it  had  dammed  for  a  municipal  water  supply, 
such  rights,  if  not  existing  otherwise,  having 
been  conveyed  to,  and  having  vested  in,  the 
city  by  conveyance  from  persons  under  whom 
parties    in    possession   adversely    to    the    city 
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claimed  through  subsequent  conveyances." 
Grogan  v.  City  of  Brownwood,  214  S.  W.  5d2. 
^=»I97  (Tex.Giv.App.)  Where  a  city  was  en- 
titled to  priority  in  the  use  of  waters  of  a 
stream,  which  it  had  dammed,  for  the  domestic 
uses  or  its  inhabitants,  as  against  other  ripar- 
ian proprietors  who  were  using  the  waters  for 
irrigation,  at  the  city's  suit  the  court  should 
have  issued  a  restraining  order  preventing  the 
irrigators  from  using  the  water  for  that  pur- 
pose until  further  order,  and  should  not  have 
perpetually  restrained  them  from  using  the 
waters  for  irrigation  in  so  far  as  the  use 
would  interfere,  or  threaten  to  interfere,  with 
satisfaction  of  the  city's  domestic  needs. — 
Grogan  v.  City  of  Brownwood,  214  S.  W.  532. 

(B)  Irrigation   and  Otber  Aorrlonltvral 
Pnrppaes. 

^=s>216  (Tez.Civ.App.)  Irrigation  Act,  Sf  98, 
08a  (Vernon's  Sayles'  Ann.  Civ.  St  1014,  arts. 
5011m,  5011n),  expressly  exempt  from  the  op- 
eration of  the  act  existing  or  vested  rights 
and  the  rights  of  riparian  landowners. — Grogan 
V.  City  of  Brownwood,  214  S.  W.  532. 

WEIGHTS  AND  MEASURES. 

See  Appeal  and  Error,  ^=»781;  Constitution- 
al Law,  ^=s»63,  145;    Injunction,  ^=>105. 

^=»1  (Mo.)  The  Legislature  has  the  right  to 
regulate  weights  and  measures  and  delegate 
that  authority  to  municipal  corporations,  so 
that  the  latter,  in  so  far  as  they  exercise  police 
powers,  may  regulate  weights  and  measures. — 
Stegmann  v.  Weeke,  214  S.  W.  137. 
^S95  (Mo.)  An  ordinance  prohibiting  selling  of 
certain  produce  except  in  containers  of  a  cer- 
tain capacity  held  not  unreasonable.— Stegmann 
v.  Weeke,  214  S.  W.  137. 

WILLS. 

See  Appeal  and  Error,  <&s>692,  1071;  Chari- 
ties, ^=»22;  Descent  and  Distribution;  Ev- 
idence, ^=s»474;  Executors  and  Administra- 
tors; Insurance,  ^=s>115;  Judgment,  ^ss> 
870;  Lost  Instruments,  ^s>6;  Mines  and 
Minerals,  ^=»79;  Perpetuities,  ^s>4;  Spe- 
cific Performance.  ^=>120i  Wills,  <S==>324; 
Witnesses,  ^=>ld9,  202. 

XV.   REQUISITES  AND  VALIDITT. 

(A)  Nature  and  Eaeentlala  of  Testamenta- 
ry  Dlfiposltlons. 

^=>88(1)  (Ky.)  A  father's  writin^f,  conveying 
property  to  his  children,  but  retaining  control 
thereof  during  his  life,  distribution  to  be  made 
upon  his  death,  is  testamentary  in  character,  and 
must  be  executed  with  the  formalities  required 
in  a  will.— Rudd  v.  Rudd,  214  S.  W.  791. 
^=3988(1)  (Mo.)  Testamentary  disposition  of  do- 
nor's property  cannot  be  made  by  deed,  though 
the  living  owner  may  transfer  his  lands  by  his 
written  act  completeid  by  delivery  to  his  gran- 
tee ;  the  deed  vesting  the  estate  in  his  lifetime, 
and  being  "vested"  when  there  is  an  immediate 
right  of  present  enjoyment,  or  a  present  fixed 
right  of  future  enjoyment. — Headington  v. 
Woodward,  214  S.  W.  963. 
€=>88(3)  (Mo.)  A  deed  in  the  usual  form,  with 
grant  and  habendum  in  words  or  present  import, 
held  valid  as  a  present  conveyance,  and  not  tes- 
tamentary 1n  character  and  void  because  not 
executed  according  to  the  statul^  of  wills,  though 
the  clause  by  which  grantors  reserved  a  life 
estate  declared  that  deed  should  not  take  effect 
in  its  full  entirety  until  after  the  death  of  both. 
—Dawson  v.  Taylor,  214  S.  W.  852. 
^=>88(3)  (Mo.)  A  deed  whereby  the  grantor 
after  reserving  the  use  of  the  premises  to  her- 
self during  her  life,  granted  the  same  to  named 
grantees  lor  life  with  remainder  in  fee,  held 
valid  as  a  present  conveyance  and  not  testamen- 
tary in  character.— Hudspeth  v,  Grumke,  214 
S.  W.  865. 


(F)  Mlatake,  Vndne  laflnenoe,  and  Fraud. 

^=»I58  CTex.OiviApp.)  Undue  influence,  to  vi- 
tiate will,  need  not  consist  of  overt  acts  of 
undue  influence  exercised  at  time  of  execution; 
influence  exercised  previously  to  and  operating 
at  time  of  execution,  being  sufficient.— Rounds 
V.  Coleman,  214  S.  W.  496. 
^=»I65(1)  (Tex.Civ.App.)  In  will  contest  on 
ground  of  undue  influence,  fraud,  and  duress, 
evidence  as  to  declarations  of  testatrix  is  ad- 
mdssible.- Rounds  v.  Coleman,  214  S.  W.  496. 

V.  PROBATE,     ESTABUSHMENT 
AMB  ANNTTLMENT. 

(C)   Probate  or  Bstablistament  of  Iioat   trr 
Destroyed  WllU. 

€=s>23l  (Ark.)  Under  Eirby's  Dig.  §  8062,  chan- 
cery was  the  proper  forum  in  which  to  bring 
suit  to  establish  a  lost  will.— Bradway  v.  Thomp- 
son, 214  S.  W.  27. 

(H)  EiTldenoe. 

€=»290  (Ark.)  Where  a  will  kept  by  testator 
cannot  be  found  after  his  death,  the  presump- 
tion is  that  he  destroyed  it  with  intent  to  re- 
voke it,  but  such  presumption  may  be  rebutted. 
—Bradway  y.  Thompson,  214  S.  W.  27. 
<6=»290  (Mo.)  Where  a  will  was  executed,  but 
was  not  found  after  the  testator's  death,  the 
presumption  is  that  he  destroyed  it— Vesser  v. 
Neff,  214  S.  W.  185. 

€=s>297(l)  (Ark.)  Where  the  will  appears  to 
have  been  seen  last  in  testator's  possession,  his 
declarations  showing  he  has  or  has  not  destroy- 
ed it,  or  showing  that  it  was  not  in  existence 
at  his  death,  are  admissible  to  strengthen  or 
rebut  the  presumption  of  revocation  arising 
from  its  disappearance.— Bradway  v.  Thompson, 
214  S.  W.  27. 

<t=»302(8)  (Ark.)  In  suit  to  establish  a  lost  wiU, 
execution  and  contents  of  the  instrument  held 
established  according  to  the  provisions  of  Elir- 
by's  Dig.  §  8065.— Bradway  v.  Thompson,  214 
"    "'.  27. 
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(I)   Hearlas   or  Trial. 


^^324(3)  (Ky.)  Where  there  were  circumstanc- 
es showing  mental  incapacity  and  undue  influ- 
ence in  procuring  the  will  and  direct  and  posi- 
tive evidence  to  the  contrary,  it  was  proper  to 
deny  a  peremptory  instruction  in  favor  of  con- 
testants.—Harned  V.  Wise.  214  S.  W.  813. 
^=>324(4)  (Ky.)  Where  the  physician  who  sign- 
ed testator's  name  as  well  as  attesting  witness, 
testified  without  contradiction,  that  testator  re- 
ouested  the  physician  to  sign  for  him.  as  Ky.  St 
8  4828,  authorizes,  court  did  not  err  in  giving 
an  instruction  assumin«r  that  the  will  was  duly 
executed.— Harned  v.  Wise,  214  S.  W.  813. 

(M)   Operation  »ad  Ififfect. 

€=»433  (Tex.Civ.App.)  A  foreign  will  can  be 
ussi  in  the  courts  of  Texas  as  evidence  of  the 
ownership  of  property  before  recorded  in  the 
county  court  or  probated  in  Texas  according  to 
Texas  law,  except  as  to  real  property  situated 
in  Texas.— Hare  v.  Pendleton,  214  S.  W.  948. 
^=»434  (Tex.Civ.App.)  Judgment  probating  a 
will  in  Oklahoma  erave  such  will  no  standing  in 
Texas.— Hare  v.  Pendleton,  214  S.  W.  948. 

VI.   CONSTRUGTIOK. 

(A)  General   Rales. 

^=>439  (Ky.)  In  the  construction  of  a  will  the 
court  must  ascertain  from  the  entire  contents 
of  the  instrument  testator's  intention,  and  give 
the  instrument  the  construction  conforming  to 
the  intention.— Shields  v.  Shields,  214  S.  W. 
907. 

C=»439  (Tex.CivApp.)  In  construing  a  will, 
the  intention  of  the  testator  will  prevail,  when 
not  contrary  to  law  or  public  policy.— Neely  v. 
Brogdon,  214  S.  W.  614. 

^=»446  (Tex.Civ.App.)  It  will  be  presumed 
that  testator  intended  to  make  a  valid  will,  and 
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if  the  win  admits  of  both  a  valid  and  an  in- 
valid construction,  the  former  will  be  adopted. 
— Neely  v.  Brogdon,  214  S.  W.  614. 
^=s>449  (Ky.)  It  will  be  presumed  that  testator 
Intended  to  aispose  of  all  of  his  property  by  his 
will,  dying  intestate  as  to  none  of  it;  a  rule  to 
be  applied  when  the  language  is  so  uncertain 
as  to  be  susceptible  of  two  constructions,  one 
resulting  in  testacy  and  the  other  in  intestacy.— 
Shields  V.  Shields.  2±4  S.  W.  907. 
^=3>459  (Ky.)  The  rule  that,  in  arriving  at  tes- 
tator's intention,  words  ma^^  be  transposed  and 
supplied,  in  order  to  express  the  manifest  in- 
tention, as  gathered  f];om  the  language  employed, 
will  not  be  resorted  to  except  when  it  is  made 
certain  beyond  a  reasonable  doubt  that  the  word 
was  omitted  or  used  in  a  wrong  connection.— 
Shields  v.  Shields,  214  S.  W.  907. 
^=s>460  (Tex.Civ.App.)  Words  may  be  trans- 
posed, supplied,  or  omitted  when  to  do  so 
would  make  a  will  more  clearly  express  the 
intention  of  the  devisor  as  indicated  by  the 
entire  contents  of  the  instrument— Neely  v. 
Brogdon,  214  S.  W.  614.  ^ 
^=>470  (Tex.Civ.App.)  The  testator's  inten- 
tion is  to  be  ascertained  from  the  language  of 
the  entire  will,  and  technical  rules  or  gram- 
matical construction  will  be  disregarded  when 
to  follow  them  would  nullify  his  will.— Neely 
V.  Brogdon,  214  S.  W.  614. 

(D)  Deacrlntion   of  Property. 

^s»566  (Tex.Civ.App.)  A  bequest  of  a  speci- 
fied number  of  Mexican  pesos  is  not  ambigu- 
ous by  reason  of  the  subsequent  divergence 
in  the  exchange  of  value  of  Mexican  silver 
and  Mexican  gold  coin.— Volpe  v.  Benavides, 
214  S.  W.  593. 

A  will  bequeathing  a  specified  number  of 
Mexican  pesos  must  be  construed  to  mean 
Mexican  pesos,  gold  or  silver,  and  gives  exec- 
utors the  option  to  pay  either  in  silver  pieces 
or  gold  pieces  or  in  their  equivalent  value  in 
United  States  money  at  the  rate  of  exchange 
prevailing  when  payment  is  due.— Id. 


(B)   Natvre  of  Batatea  mad  Intereats  Cre- 
ated. 

^=9598  (Ky.)  A  will  which  appointed  testator's 
sister  as  executrix  and  then  gave  her  the  "entire 
control  and  division"  of  his  estate,  with  direc- 
tions to  pay  certain  specific  bequests,  conferred 
the  power  of  absolute  disposition,  and  she  took 
the  fee  in  all  of  testator's  property  not  specifi- 
cally bequeathed.— Hamed  v.  Wise,  214  S.  W. 
813. 

«=»598  (3?ex.Civ.App.)  An  estate  devised  with- 
out words  of  limitation  will  be  construed  an 
estate  in  fee,  and  if  the  legatee  be  not  in  ex- 
istence when  the  will  takes  effect,  the  fee  will 
vest  in  him  upon  his  coming  into  existence  un- 
less the  will  be  defeated  by  the  rule  against 
perpetuities.— Neely  v.  Brogdon,  214  S.  W. 
614. 

Under  a  will  creating  successive  life  estates 
with  no  words  of  limitation  as  to  the  estate 
passing  to  the  issue  of  the  last  life  tenants,  the 
issue  takes  a  fee  simple.— Id. 
^=»6I4(1)  (Tenn.)  A  codicil,  considered  with  the 
will,  held  to  devise  a  life  estate  only,  with  re- 
mainder to  life  tenant's  children.— Dodson  v. 
Polk,  214  S.  W.  871. 

«=>6I4(17)  (Tex.Civ.App.)  A  devise  of  pos- 
sessions, use,  rents,  or  revenues  of  property 
during  a  life  in  being  creates  a  life  estate.— 
Neely  v.  Brogdon,  214  S.  W.  614. 
^=9614(19)  (Tex.Civ.App.)  A  testator  may  cre- 
ate successive  life  estates  in  the  same  prop- 
erty, as  where  he  gives  to  a  named  beneficiary 
for  life  and  then  to  another  for  life  so  on  to 
any  number  of  persons,  provided  they  are 
persons  in  being  at  the  time  the  will  takes 
effect,  each  such  estate  to  begin  upon  the 
termination  of  a  preceding  life  estate. — ^Neely 
v.  Brogdon,  214  S.  W.  614. 


(I)  Aetloa*  to   <)oiuitrve  'Wills. 

^=s»705  (Tenn.)  A  decree,  passed  for  construe- 
tion  of  a  will,  and  ordering  an  allotment  of  tes- 
tator's lands,  and  correctly  adjudging  that  D. 
took  only  a  life  estate,  with  remainder  to  his 
children,  and  a  subsequent  decree  after  allot- 
ment by  commissioners  of  land  to  D.,  that  all 
right  of  all  the  devisees  and  heirs  of  testator, 
except  D.,  in  and  to  the  land  assigned  by  com- 
missioners to  D.,  be  divested  out  of  them  and 
vested  in  D.,  ''his  heirs  and  assigna  forever," 
held  not  to  vest  D.  with  the  fee,  the  latter  de- 
cree being  consistent  with  former.— Dodson  y. 
Polk,  214  S.  W.  871. 

Vn.   RIGHTS  AND  LIABIUTIES  OF 

DEVISEES  AMD  I.EOATEES. 

(A)  Nature   of   Title  and   Rlvltta  la   Gea- 

eral. 

^=»733(1)  (Ky.)  Where  testator  gave  his  execu- 
trix entire  control  and  division  of  his  estate 
and  directed  her  to  "make"  certain  specific  be- 
quests, the  word  "make*'  was  used  in  a  sense  of 
pay.  and  the  bequests  took  effect  and  were 
payable  immediately  on  testator's  death.— Hai^ 
ned  V.  Wise,  214  S.  W.  813. 

(O  Ad^aaoeuteats,  Adea&ptloa,  Satliifae* 
tlon,  and  lApae. 

^==>767  (Ky.)  Common-law  rule  that  a  sale  by 
testator,  after  making  his  will,  of  land  or  per- 
sonal property  thereby  devised  or  bequeathed, 
revoked  devise  or  worked  ademption  of  legacy, 
though  not  in  force  where  legatee  is  an  heir  of 
testator,  since  enactment  of  Ky.  St  §  2068,  is 
applicable  where  devisees  are  not  heirs.— Mc- 
Braver's  Adm'rs  v.  Yates,  214  S.  W.  815. 

Where  testatrix  devised  '*one-third  interest 
in  my  homestead"  and  ''equal  shares  in  my 
homestead,"  without  use  of  word  "proceeds,"  she 
devised  homestead  itself,  and  not  proceeds  of 
sale  thereof,  so  that  her  subsequent  sale  of  home- 
stead worked  an  ademption,  where  devisees  were 
not  heirs,  under  Ky.  St.  S  2068.— Id. 
^=»770  (Ky.)  Burden  of  showing  that  testator, 
by  selling  property  theretofore  devised  or  be- 
queathed by  will,  intended  to  effect  an  ademp- 
tion, according  to  Ky.  St.  J  2068,  is  on  those 
claiming  against  will.— McBrayer's  Adm'rs  v. 
Yates,  214  S.  W.  815. 

(D)  Bleotloa. 
^=:>783  (Mo.)  Where  a  wife's  will  gave  her  hus- 
band his  exact  statutory  rights  under  Rev.  St. 
1889,  §  4518a,  as  added  by  Laws  1895,  p.  169, 
the  husband  by  probating  the  will  did  not  elect 
to  relinquish  his  claim  under  the  statute  and 
take  under  the  will;  there  being  no  inconsisten- 
cy between  will  and  statute.— Headington  v. 
Woodward,  214  S.  W.  963. 

(H)   Void,  lApaed,   aad   Forfeited   Devlaea 

aad  Beqneiitfi,  aad  Property  aad 

latereats  Vadlapoaed  of. 

^B9865(l)  (Ky.)  In  view  of  the  surrounding  cir- 
cumstances, testator,  by  his  will  directing  that 
all  stock  on  hand  at  his  death  be  sold,  and  the 
proceeds,  as  well  as  his  life  insurance,  be  ap- 
plied in  paying  for  the  N.  farm,  one-half  of  the 
farm  to  be  the  property  of  his  brother,  and  be- 
queathing to  such  brother  a  one-half  interest  in 
90  acres  of  land,  etc.,  held  to  have  recognized 
the  existing  one-half  partner's  interest  of  the 
brother  in  the '  properties  involved,  though  the 
construction  rendered  testator  Intestate  as  to 
his  partnership  property.— Shields  v.  Shields, 
214S.W.907.^ 

WITNESSES. 

See  Appeal  and  Error,  «=»971.  994,  1048;  Crim- 
inal Law,  <9=:»42,  1159;  Depositions;  Evi- 
dence;  Rape,  ^=964;    Trial,  «=»62,  140. 

II.   OOM^ETENOT. 

(A)   Capactty-   and    (iualldcatloaa    la   Gea- 
eral. 

^=»4I  (Tex.Civ.App.)  In  an  action  for  per- 
sonal injuries  where  there  was  evidence  that 
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plaintiff  had  lost  his  memory  and  power  to 
control  his  thoughts,  bat  was  not  actually  in- 
sane, it  was  not  error  to  put  him  on  the  stand 
and  question  him  as  to  relevant  mattery  in  his 
past  life,  and  as  to  the  accident,  thouxh  at  de- 
fendant's request  plaintiff's  wife  had,  during 
the  trial,  intervened  as  plaintiflTs  next  friend 
because  of  his  incompetency.— Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Cook,  '214  S.  W.  639. 
^=»52(1)  (Ark.)  Defendant  ma'y  not  have  the 
testimony  of  his  wife;  they  being  by  Kirby's 
Dig.  I  3095,  declared  incompetent  to  testify  for 
or  against  each  other.--Satterwhlte  v.  State,, 
214  S.  W.  44- 

^=»52(5)  (Ark.)  In  a  prosecution  for  homicide, 
defendant  should  be  allowed  to  testify  that  he 
received  information  from  his  wife  that  deceas- 
ed and  his  relatives  were  going  to  run  him  out 
of  the  country  or  kiU  him,  even  though  the 
wife  was  incompetent  to  testify  in  defendant's 
behalf  herself.— Dean  v.  State,  214  S.  W.  38. 
^s>52(7)  (Ark.)  Where  defendants  who  were 
separately  indicted  for  murder  in  the  second 
degree,  moved  to  consolidate  on  the  ground  that 
both  prosecutions  arose  out  of  the  same  trans- 
action and  depended  on  the  same  evidence,  the 
wife  of  one  of  the  defendants,  who  was  incom- 
petent to  testify  as  a  witness  in  his  behalf,  was 
incompetent  to  testify  for  his  codefendant,  for 
the  evidence  would  be  beneficial  to  her  husband, 
and  the  motion  to  consolidate  was  a  waiver  of 
any  right  which  the  codefendant  had  to  use 
such  testimony  in  his  behalf.— Dean  v.  State, 
214  S.  W.  3a 

(C)  TestimonT  of  Parties   or   Persoms  In- 

tereatedy  for  or  aar»lnat  Repreaeatm- 
tlvea»  Sarvlvora,  or  Svoceaaora  In 
Title  or  Intereat  of  Peraoaa  De- 
oeaaed  or  Incompetent. 

^==>I59(5)  (Tex.Civ.App.)  Testimony  by  hus- 
band as  to  his  intent  in  having  land  deeded  to 
his  wife,  since  deceased,  does  not  relate  to 
transaction  with  her  so  as  to  be  incompetent 
under  Rev.  St.  1911,  art  3690.— Dean  v.  Dean, 
214  S.  W.  505. 

«==>I59(8)  (Tex.CJiv.App.)  Testimony  by  hus- 
band as  to  his  intent  in  having  land  deeded  to 
his  wife,  since  deceased,  does  not  relate  to 
transaction  with  her  so  as  to  be  incompetent 
under  Rev.  St.  1911,  art.  3690,  though  testi- 
mony as  to  her  agreement  to  hold  it  in  trust 
for  him  is  incompetent.— Dean  v.  Dean,  214  S. 
W.  505. 

«=>I60(1)  (Tex.CHv.App.)  Children  of  the  first 
marriage  of  their  father,  suing  his  children  by 
later  marriages  for  land  left  by  him,  are,  under 
Rev.  St.  art.  3690,  incompetent  fitnesses  to 
the  fact  of  it  having  been  paid  for  with  the 
property  of  their  mother,  although  such  trans- 
action was  between  the  deceased  parents  and  a 
third  party;  all  their  knowledge  being  derived 
from  their  deceased  parents.— Hughes  v.  Robin- 
son, 214  S.  W.  946. 

(D)  Confldentlml  Relatlona  and  PrlTllesed 

Coa^mnnlcatloaa. 

'^=s>  199(4)  (Ark.)  While  a  testator  lives,  the  at- 
torney who  drew  his  will  cannot,  without  his 
consent,  testify  to  communications  made  to  him 
concerning  it  or  as  to  its  contents,  but  after 
testator's  death,  when  the  will  is  presented  for 
probate,  the  attorney  may  testify,  despite  Kir- 
by's  Dig.  §  3095,  subd.  5,  in  order  that  the  wiU 
may  be  carried  out  according  to  testator's  in- 
tention.—Bradway  V,  Thompson,  214  S.  W.  27. 
^=s>202  (Ark.)  While  a  testator  lives,  the  at- 
torney who  drew  his  will  cannot,  without  his 
consent,  testify  to  communications  made  to  him 
concerning  it  or  as  to  its  contents,  but  after 
testator's  death,  when  the  will  is  presented  for 
probate,  the  attorney  may  testify,  despite  Kir- 
by's  Dig.  §  3095,  subd.  5,  in  order  that  the  wiU 
may  be  carried  out  according  to  testator's  in- 
tention.—Bradway  V.  Thompson,  214  S.  W.  27. 
^=9217  (Tex.Civ.App.)  In  a  garnishment  pro- 
ceeding, where  neither  the  garnishee  owner 
nor  his  attorney  objected  to  the  attorney's  be- 


ing a  witness,  nor  to  the  introduction  of  let- 
ters coming  into  witness'  possession  as  such 
attorney,  the  intervener  is  not  in  a  position 
to  urge  them  inadmissible  because  of  the  re- 
lationship of  attorney  and  client— Hall  v.  Nunn 
Electric  Co.,  214  S.  W.  452. 

III.   EXAMINATION. 
(A)  Taklav  Teatimony-  in  General. 

«=»240(4)  (Tex.Cr.App.)  An  inquiry  as  to  the 
appearance  of  one  accused  of  murder,  whether 
excited  or  irritated,  was  not  objectionable  as 
leading.— Moore  v.  State,  214  S.  W.  344. 

In  murder  trial  the  question  whether  deceased 
was  looking  in  accused's  direction  was  not  ob- 
jectionable as  leading,  it  not  suggesting  the  an- 
swer desired. — Id. 

^=»246(1)  (Mo.App.)  In  an  action  for  injuries 
to  a  boy,  question  by  the  court  to  a  physician 
whether  he  meant  bv  his  answer  that  injury  to 
the  boy  was  more  likely  to  be  permanent  than 
in  case  of  a  grown  person,  to  which  an  af- 
firmative answer  was  returned,  was  not  objec- 
tionable as  calling  for  a  speculative  conclusion. 
— Bamett  v.  Kansas  City,  214  S.  W.  240. 
^s>246(l)  (Tex.Civ.App.)  That  court  examined 
witness,  after  differences  had  arisen  between 
counsel  as  whether  witness  had  testified  to 
certain  facts,  did  not  render  his  testimony  in- 
admissible.—Donoho  ▼.  Carwile,  214  S.  W. 
553. 

^=s>255(l)  (Mo.App.)  Where  a  witness  for 
defendant  had  testified  positively  and  readily  as 
to  the  facts,  it  was  not  error  for  the  court  to 
refuse  to  let  defendant  use  a  previous  report 
by  the  witness  to  refresh  his  recollection  and 
induce  him  to  change  his  testimony,  especial- 
ly where  it  was  not  disclosed  in  what  particu- 
lar the  witness'  memory  would  be  refreshed.— 
aymer  v.  Kansas  City  Rys.  Co.,  214  S.  W.  423. 

(B)   Croaa-Bzamlnatloa  aad  Re-Bzamlna- 
tlon. 

«=»270(2)  (Mo.App.)  In  attorney's  action  for 
fees,  allowing  cross-examination  of  defendant's 
father  to  show  that  plaintiff  had  never  request- 
ed him  to  pay  a  fee  until  case  was  concluded, 
objected  to  as  being  immaterial,  is  proper, 
where  plaintiff's  cross-examination  had  develop- 
ed fact  that  plaintiff  had  not  sent  a  bill  to  de- 
fendant until  after  a  disagreement  with  defend- 
ant's father.— Leahy  v.  Lemp,  214  S.  W.  228. 
«=s>270(3)  (Mo.App.)  A  witness  who  had  testi- 
fied merely  as  to  the  circumstances  under  which 
plaintiff  wits  found  cannot  be  cross-examined  as 
to  statements  concerning  his  idea  of  the  cause 
of  the  injury,  since,  even  if  he  had  testified  as 
to  such  idea,  it  would  have  been  immaterial.— 
Deming  v.  Alpine  Ice  Co.,  214  S.  W.  271. 
«=»277(2)  (Tex.Cr.App.)  Where  one  accused  of 
murder  was  asked,  on  cross-examination,  if  he 
shot  in  self-defense  when  he  shot  deceased 
while  crawling  on  his  hands  and  knees  and  beg- 
ging accused  not  to  continue  to  shoot  him,  the 
eye-witnesses  for  the  state  having  testified  the 
shooting  took  place  under  those  circumstances, 
and  accused  claiming  that  all  his  shots  were  in 
self-defense,  such  cross-examination  was  ger- 
mane and  not  objectionable.— Moore  v.  State, 
214  S.  W.  344. 


rV.   OKEDTBTLTTY,   IMPEACHMENT, 

OONTRADICTION.  AND  OOB- 

BOBORATION. 

(A)  In  General. 

<9=>3I8  (Mo.)  Neither  proof  of  mere  contradic- 
tory statements  nor  a  rigid  cross-examination 
of  the  party  will  authorize  the  introduction  of 
evidence,  as  to  his  general  reputation  for  truth 
and  veracity;   such  things  going  to  credit  to  be 

I  given  testimony  of  witness  rather  than^  to  his 
reputation  for  truth  and  veracity.— Orris  V.  Chl- 

i  cago,  R.  I.  &  P.  Ry.  Co.,  214  S.  W.  124.     JlC 


WitaeMM 


214  SOUTHWESTERN  REPORTER 


1088 


(B)    Cbarmoter    and    Condvct    of    'Witness. 

<S=:»340(3)  (Tex.Cr.App.)  In  a  prosecution  for 
rape,  it  was  error  to  exclude  evidence  of  spe- 
cific acta  of  immorality,  and  that  prosecutrix 
was  in  the  habit  of  bestowing  her  carnal  favors 
indiscriminately,  as  affecting  her  credibility  and 
as  a  mitigating  fact  affecting  the  penalty.— Cal- 
houn V.  State,  214  S,  W.  335. 
^=s>344(2)  (Tex.Or.App.)  In  a  prosecution  for 
rape,  it  was  error  to  exclude  evidence  of  specific 
acts  of  immorality,  and  that  prosecutrix  was 
in  the  habit  of  bestowiiog  her  carnal  favors  in- 
discriminately, as  affecting  her  credibility  and 
as  a  mitigating  fact  affectmg  the  penalty.— Cal- 
houn V.  State.  214  S.  W.  335. 

rD)  IneoBiiistent    Strnteinents    by    liritiieas* 

^=»379(1)  (Ky.)  In  a  prosecution  for  murder, 
testimony  as  to  what  defendant's  coindictee  had 
said  held  admissible  to  contradict  the  coindictee, 
who  had  testified  for  defendant.— Grau  v.  Com- 
monwealth. 214  S.  W.  916. 
^=»388(5)  (Ark.)  Where  a  witness,  who  testified 
that  one  of  defendants  stabbed  deceased  in  the 
back  was  asked  whether  he  told  another  on  the 
evening  after  the  fatal  encounter  how  it  oc- 
curred, and  he  answered  in  the  affirmative,  such 
question  does  not  afford  foundation  for  im- 
peachment, by  testimony  that  he  did  not  tell 
such  other  person  that  deceased  was  stabbed  in 
the  back;  the  question  being  merely  whether 
he  told  how  the  encounter  occurred. — Dean  v. 
State,  214  S.  W.  38. 

^=s>396(l)  (Tez.Civ.App.)  In  an  architect's 
action  against  a  corporation  where  neither  of 
the  letters  introduced  in  evidence  referred  to 
any  agreement  that  the  architect  should  re 
ceive  no  compensation  if  the  plans  and  specifi 
cations  were  not  used,  it  was  reversible  error, 
after  defendant's  general  local  manager  had 
been  cross-examined  thereon,  to  impeach  his 
testimony  to  such  agreement  to  refuse  ^  upon 
re-examination  by  defendant  to  allow  witness 
to  explain  why  he  made  no  mention  of  it  in  his 
letters.— Emerson-Brantingham  Implement  Co. 
V.  Roquemore,  214  S.  W.  679. 

WOMAN  SUFFRAGE. 

See  Elections,  ^=s>l3, 18,  65,  83,  217 ;   Statutes, 
^=:>125. 

WOMEN. 

See  Taxation,  ^=»55. 

WORDS  AND  PHRASES. 

"Absent."— Dean  v.  Dean  (Tex.  Civ.  App.)  214 

S.  W.  505. 
"Abstract  of  title."— Danzer  v.  Moerschel  (Mo.) 

214  S.  W.  849. 
'•Accomplice."— Gordon  v.  State  (Tex.  Cr,  App.) 

214  S.  W.  980. 
"Action."— Knight    v.     Waggoner    (Tex.     Civ. 

App.)  214  S.  W.  690. 
"All    real    estate."- Crossett    Lumber    Co.    v. 

State  (Ark.)  214  S.  W.  43. 
"Ancillary  administrator."- Hare  v.  Pendleton 

(Tex.  Civ.  App.)  214  S.  W.  948. 
"Apparent     authority."- Emerson-Brantingham 

Implement    Co.    v.    Roquemore    (Tex.    Civ. 

App.)  214  S.  W.  679. 
"Appreciate."- Western  Indemnity  Co.  v.  Mac- 

Kechnie  (Tex.  Civ.  App.)  214  S.  W.  456. 
"Arose."— San   Jacinto   Life   Ins.   Co.  v.    Boyd 

(Tex.  Civ.  App.)  214  S.  W.  482. 
"Assessment."— Barber   v.    Hartford  Life   Ins. 

Co.  (Mo.)  214  S.  W.  207. 
"Bridge."— Van  Dyke  v.  Mack  (Ark.)  214  S.  W. 

23. 
"Business."— Ilauger  v.   International   Trading 

Co.  (Ky.)  214  S.  W.  438. 
"Cafiada."— Benavides  v.  State  (Tex.  Civ.  App.) 

214  S.  W.  568. 
"Caus^  of  action."— San  Jacinto  Life  Ins.  Co. 

V.  Boyd  (Tex.  Civ.  App.)  214  S.  W.  482. 


"Charge."— Walker  ▼.  Haley  (Tex.)  214  S.  W. 

295. 
"Chauflfeur."— Matthews    ▼.    State    (Tex.    Cr. 

App.)  214  S.  W.  339. 
"Condition."— Allemania  Fire  Ins.  Co.  v.   An- 
gler (Tex.  Civ.  App.)  214  S.  W.  450. 
*T)ecided."— Brooks  v.  Taylor  (Tex.  Civ.  App.) 

214  S.  W.  361. 
"Defaulted."— Early-Foster     Co.     v.     Gottlieb 

(Tex.  Civ.  App.)  214  S.  W.  520. 
"Deficit."— Early- Foster  Co.  v.  Gottlieb   (Tex. 

Civ.  App.)  214  S.  W.  520. 
"Doing  business."— Gutta  Percha  Mfg.  &  Rub- 
ber Co.  V.  Lehrack   (Mo.  App.)  214  S.  W. 

285. 
"Dormitory."— Ranus  v.  Boatmen's  Bank  (Mo.) 

214  S.  W.  156. 
"Due  course  of  justice."— Shackelford  v.  Com- 
monwealth (Ky.)  214  S.  W.  788. 
"Effecfr-Western  Indemnity  Co.  v.  MacKech- 

nie  (Tex.  Civ.  App.)  214  S.  W.  456. 
"Engaged  in  the  performance  of  his  duties."— 

Employers'  Indemnity  Corporation  v.  Kirk- 

patrick  (Tex.  Civ.  App.)  214  S.  W.  956. 
"First  blush."— Cole  &  Crane  v.  May  (Ky.)  214 

S.  W.  885. 
"For."— Elmore-Schultz    Grain    Co.    v.    Stone- 

braker  (Mo.  AppJ  214  S.  W.  216. 
"Funds."-Kratz  v.  Slaughter's  Bx'rs  (Ky.)  214 

S.  W.  878. 
"Illegal   and    unauthorized   contract"— City  of 

Corpus  Christi  v.  Mireur   (Tex.  Civ.  App.) 

214  S.  W.  528. 
"Incomplete    shipment.**— Early- Foster   Co.   v. 

Gottlieb  (Tex.  Civ.  App.)  214  S.  W.  520. 
"Irreparable  injury."— Ahrent  v.  Sprague  (Ark.) 

214  8.  W.  68. 
*1Issued^"— Ferguson    v.    Estes   &   Alexander 

(Tex.  Civ.  App.)  214  S.  W.  465. 
"Judicial  admission."— Beattie  Mfg.  Co.  v.  Ger- 

ardi  (Mo.)  214  S.  W.  189. 
"Know."— Western  Indemnity  Co.  v.  MacKech- 

nie  (Tex.  Civ.  App.)  214  S.  W.  456. 
"Known." — Commonwealth  Public  Service  Co. 

V.  Lindsay  (Ark.)  214  S.  W.  9. 
"Laches."— Powell  v.  Bowen  (Mo.)  214  8.  W. 

142. 
"Loss    of    entire    sight."— Watkins   v.    United 

States  Casualty  Co.  (Tenn.)  214  S.  W.  78. 
"Loss  of  time."— Bradford  v.  City  of  St.  Joseph 

(Mo.  App.)  214  S.  W.  281. 
"Make."— Hamed  v.  Wise  (Ky.)  214  S.  W.  SI.*?. 
"Malice."— McClung  v.  Puliteer  Pub.  Co.  (Mo.) 

214  S.  W.  193. 
"Merchant."— Hetterman   v.   Oil    Well    Supply 

Co.  (Ky.)  214  S.  W.  923. 
"Merchant's  account."— Hetterman  v.  Oil  Well 

Supply  Co.  (Ky.)  214  S.  W.  923. 
"Notice  or  actual  knowledge."— Lynch  v.  Mc- 

Kee  (Tex.  Civ.  App.)  214  S.  W.  484. 
''Obstructing    justice."— Shackelford    v.    Com- 
monwealth (Ky.)  214  S.  W.  788. 
"Ordinary   duties."— Willadsen   v.   Blue  Valley 

Creamery  Co.  (Mo.  App.)  214  S.  W.  258. 
"Parties  plaintiff."— Beattie  Mfg.  Co.  v.  Gerardi 

(Mo.)  214  S.  W.  189. 
"Porch."— Conrad  v.  Boogher   (Mo.  App.)  214 

S.  W.  211. 
*Torte-cochere."— Conrad     ▼.     Boogher     (Mo. 

App.)  214  S.  W.  211. 
"Premium."— Barber  v.  Hartford  Life  Ins.  Co. 

(Mo.)  214  S.  W.  207. 
"Presiding  officer."- Parker-Washington  Co.  v. 

Field  (Mo.  App.)  214  S.  W.  402. 
"Probably."— Hensley  v.  Kansas  City  Rya.  Co. 

(Mo.  App.)  214  S.  W.  287. 
"Proximate  cause."- Galveston,  H.  &  S.  A.  By. 

Co.  V.  Cook  (Tex.  Civ.  App.)  214  S.  W.  539. 
"Public   interest."- McClung   v,   Pulitzer   Pub. 

Co.  (Mo.)  214  S.  W.  193. 
"Putting   top  dressing  on  boulevard."— Collins 

V.  A.  Jaicks  Co.  (Mo.)  214  S.  W.  391. 
"Qualified    voters."— Vertrees    v.    State    Board 

of  Elections  (Tenn.)  214  S.  W.  737. 
"Reason."— Grogan  v.  City  of  Brownwood  (Tex. 
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Writ* 


"Reasonable."— Grogan  v.  City  of  Brownwood 


(Tex.  Civ.  App.)  214  S.  W.  532. 
"— Groj 

Resurfacing."— Collins  v.  A.  Jaicks  Co.  (Mo.) 


''Reasonably. 
(Tex.  Civ.  Apj 


xrogan  v.  City  of  Brownwood 
214  S.  W.  532. 


214  S.  W.  301 
"Sale  of  goods,  wares,  and  merchandise."— Van- 

booser  v.  Gattis  (Ark.)  214  S.  W.  44. 
"Suffering    and    permitting."— Bright    v.    Sam- 

mons  (Mo.  App.)  214  S.  W.  425. 
"Swindling."— Gibson  v.  State   (Tex.  Cr.  App.) 

214  S.  W.  341;    Gordon  v.  State,  Id.  980. 
'Tangible  property."- Cros^ett  Lumber  Co.  v. 

State  (Ark.)  214  S.  W.  43. 
"Theft."— Gordon  v.  State  (Tex.  Cr.  App.)  214 

S.  W  9S0.  • 

**Theft  by  false  pretext."— Gibson  v.  State  (Tex. 

Cr.  App.)  214  S.  W.  341. 
"Trees."- Davis  v.  State  (Ark.)  214  S.  W.  6. 
"Understand."— Western  Indemnity  Co.  v.  Mac- 

Kechnie   (Tex.  Civ.  App.)  214  S.  W.  456. 
"Venue."— State    ex    rel.    McAllister    v.    Slate 

(Mo.)  214  S.  W.  85. 
"Vested."- Headington  v.  Woodward  (Mo.)  214 
S.  W.  963. 

214  S.W.-69 


WORK  AND  LABOR. 

See  Attorney  and  Client,  <&=>133. 

^=>I3  (Ky.)  One  who  agreed  to  board,  lodge, 
and  care  for  an  aged  relative  at  stipulated  com- 
pensation could  not  recover  additional  compen- 
sation for  nursing  the  relative  during  illness,  in 
absence  of  express  contract  providing  for  addi- 
tional compensation  for  such  services. — McCor- 
mick  V.  Jones,  214  S.  W.  881. 

WORKMEN'S  COMPENSATION  ACT. 

See  Master  and  Servant,  ^=s>420. 

WRIT  OF  ERROR. 

See  Appeal  and  Error. 

WRITS. 

See  Certiorari;  Execution;  Garnishment;  Ha- 
beas Corpus;  Injunction;  Mandamus;  Pro- 
cess;   Prohibition;    Replevin;    Sequestration. 
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